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Actof  July  1,1882,  ch.S62,SS. 

Sec.  1.  Esimickes  of  Annual  ExpendHureSj  53. 

Act  of  March  3,  1906,  ch.  1484,  53. 
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8.  Effect  — Repeal,  bb. 
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Minister,  55. 
-  R.  S.  4063*  Process  against  Ministers  and  Their  Domestics  Void,  66. 
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Marriages,  59. 
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R.  S.  4090.  Jurisdiction  of  Ministers  Over  Certain  Offenses  Against 

Foreign  Governments,  63. 
R.  S.  4091.  Appellate  Jurisdiction  of  Ministers  in  Certain  Countries, 

63. 
R.  S.  4097.  Evidence  in  Consular  Courts,  How  Taken,  63. 
R.  S.  4098.  Compromise  or  Reference  of  Civil  Cases,  to  Be  Encouraged, 

64. 
R.  S.  4099.  Certain  Criminal  Cases  May  Be  Settled,  64. 
R.  S.  4100.  Aid  of  Local  Authorities  May  Be  Invoked,  64. 
R.  S.  4101.  Punishments  by  Fine  or  Imprisonment,  64. 
R.  S.  4102.  For  Murder,  Insurrection,  or  Rebellion,  65. 
R.  S.  4103.  Execution  of  Crimiruds,  65. 
R.  S.  4104.  PunishmerU  of  Contempts,  66. 

R.  S.  4105.  Decisions  of  Consul  Sitting  Alone  in  Criminal  Cases,  65. 
R.  S.  4106.  Associates  May  Be  Called  by  Consul  in  Criminal  Trials, 

65. 
R.  S.  4107.  Associates  in  Civil  Cases,  66. 
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Original,  67. 
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R.  S.  4111.  Marshals  of  Consular  Courts,  67. 
R.  S.  4112.  Execution  and  Return  of  Process,  67. 
R.  S.  4113.  Marshal's  Bond,  68. 
R.  S.  4114.  Suits  on  Marshal's  Bond,  68. 
R.  S.  4115.  Production  of  Original  Bond,  68. 
R.  S.  4116.  Process  against  Marshal,  How  Executed,  68. 
R.  S.  4117.  Ministers  to  Make  Regidations  for  Consular  Courts,  68. 
R.  S.  41 18.  Publication  of  Regulations,  69. 
R.  S.  41 19.  Transmission  to  Secretary  of  State,  69. 
R.  S.  4120.  Fees  for  Judicial  Services,  69. 
R.  S.  4121.  Expenses  of  Prisons  in  Foreign  Countries,  70. 
R.  S.  4122.  In  China,  70. 
R.  S.  4123.  In  Japan,  70. 
R.  S.  4124.  Court-house  and  Jail  in  Jeddo,  71. 
R.  S.  4125.  Provisions  of  Title  Extended  to  Turkey,  71. 
R.  S.  4126.  To  Persia,  71. 
R.  S*  4127.  Foreign   Relations;  Laws    Extended    to    Tripoli,    Tunis, 

Morocco,  Muscat,  and  Navigator  Islands,  72. 
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R.  S.  4128.  Judicial  Dutiea,  When  to  Devolve  on  Secretary  of  State,  72. 
R.  S.  4129.  Provieiona  of  Title  Extended  to  Other  Countries,  73. 
R.  S.  4130.  Definition  of  Words  "  Minieter  "  and  "  Consul,"  73. 

Aa  of  March  «5, 187J^,  eh.  6$,  73. 

Sec.  1.  Jurisdiction  of  Courts  of  Ottoman  Govemmeni  and  Egypt 
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CROSS-REFERENCES 

AppUcaiiliiy  of  Chinese  Exclusion  Acts  to,  see  CHINESE  EXCLUSION. 

Commercial  Attachis,  see  COMMERCE  DEPARTMENT. 

Duties  as  to  Infected  Ports  and  Bills  of  Health,  see  HEALTH  AND  QUAR- 
ANTINE. 

Issuance  and  Verification  of  Passports,  see  PASSPORTS. 

Acknowledgment  of  Assignment  of  Patents,  see  PATENTS. 

Offenses  by  Consular  Officers,  see  PENAL  LAWS. 

Printing  and  Distribution  of  Documents  and  Reports,  see  PUBLIC  DOCU- 
MENTS; PUBLIC  PRINTING. 

See  generally  JUDICIARY;  SEAMEN;  SHIPPING  AND  NAVIGA- 
TION; STATE  DEPARTMENT;  WAR  DEPARTMENT  AND  MILI- 
TARY ESTABLISHMENT. 


L    DIPLOMATIC  OFFICERS 

Sec.  1674.  [Definition  of  official  designations  employed  in  this  Title.] 
That  the  official  designations  employed  throughout  this  title  shall  be  deemed 
to  have  the  following  meanings,  respectively : 

First.  **  Consul  general  "  and  **  consul  '^  shall  be  deemed  to  denote  full, 
principal,  and  permanent  consular  officers  as  distinguished  from  subordi- 
nates and  substitutes. 

Second.  **  Consular  agent  "  shall  be  deemed  to  denote  consular  officers 
subordinate  to  such  principals  exercising  the  powers  vested  in  them  and 
performing  the  duties  prescribed  for  them  by  regulation  of  the  President 
at  posts  or  places  different  from  those  at  which  such  principals  are  located, 
respectively. 

Third.  **  Vice  consuls  "  shall  be  deemed  to  denote  consular  officers  sub- 
ordinate to  such  principals  exercising  and  performing  the  duties  within 
the  limits  of  their  consulates  at  the  same  or  at  different  points  and  places 
from  those  at  which  the  principals  are  located,  except  that  when  vice  con- 
suls take  charge  of  consulates  general  or  consulates  when  the  principal 
officers  shall  be  temporarily  absent  or  relieved  from  duty  they  shall  be 
deemed  to  denote  consular  officers  who  shall  be  substituted,  temporarily,  to 
fill  the  places  of  said  consuls  general  or  consuls. 
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Fourth.  ^*  Consular  officer  ''  shall  be  deemed  to  include  consuls  general, 
consuls,  vice  consuls,  interpreters  in  consular  offices,  student  interpreters, 
and  consular  agents,  and  none  others. 

Fifth.  *'  Diplomatic  officer  "  shall  be  deemed  to  include  ambassadors, 
envoys  eirtraordinary,  ministers  plenipotentiary,  ministers  resident,  com- 
missioners, charges  d'affaires,  counselors,  ageuts,  secretaries  of  embassy  and 
legation,  and  secretaries  in  the  Diplomatic  Service,  and  nona  others.    [R.  8.] 

This  section  was  amended  by  section  6  of  an  Act  of  Feb.  5,  1916,  ch.  23,  38  Stat.  L. 
806,  entitled  "An  Act  for  the  improvement  of  the  foreign  service."  "  This  title  *  referred 
to  in  the  text  is  title  XVIII.  "  Diplomatic  arid  Consular  Officers,"  and  comprises  sections 
1674  to  1762  of  the  Revised  Statutes.  This  section  vrtLB  again  amefxrded  by  a  provision 
of  the  Diplomatic  and  Consular  Appropriation  Act  of  July  1^  1916  (see  Fed.  Stat.  Ann. 
Pamph.  Supp.  No.  8,  p.  60;  1918  Supp.  Fed.  Stat.  Ann.)  ;  the  amendment  consisted  of 
including  in  the  fifth  paragraph  after  the  words  "  charges  d'affaires  "  the  word  "  coun- 
selors," making  the  section  to  read  as  given  in  the  text.  As  originally  enacted  it  was 
as  follows: 

"  The  official  designations  employed  throughout  this  Title  shall  b»  dieemed  to  haf^ 
the  following  meanings,  respectively: 

"  First.  *  Consul-general,'  *  consul,*  and  *  commercial  agent,'  shall  be  deemed  tx)  denote 
full,  principal,  and  permanent  con&ular  officers,  as  distingjiushed  from  auboidinates  aiUl 
substitutes. 

"  Second.  *  Deputy  consul  *  and  *  consular  a^ent  *  shall  be  deemed  to  denote  consular 
officers  subordinate  to  such  principals,  exercising  the  power*  and  performing  the  duties 
within  the  limits  of  their  consulates  or  commercial  agencies  respectively,  the  former  at 
the  same  ports  or  places,  and  the  latter  at  ports  or  places  different  from  those  at  which 
such  principals  are  located  respectively. 

**  Tiiird.  ^  Vice-consuls '  and  ^  vice-commercial  agents '  shall  be  deemed  to  denote 
consular  officers,  who  shall  be  substituted,  temporarily,  to  fiU  the  places  of  consuls- 
general,  consuls,  or  commercial  agents,  when  they  shall  be  temporerify  absent  or 
relieved  from  duty. 

"  Fourth.  *  Consular  officer '  shall  be  deemed  to  include  consuls-general,  consuls,  com- 
mercial agents,  deputy  consuls,  vice-consuls,  vice-commercial  agents,  and  consular  agents, 
and  none  others.  ..  .  , 

'*  Fifth.  *  Diplomatic  officer  *  shall  be  deemed  to  include  ambassadors,  envoys  extraor- 
dinary, ministers  plenipotentiary,  ministers  resident,  commissioners,  charges  d'affaires, 
agents,  and  secretaries  of  legation,  and  b^m  others." 

Act  of  Aug.  18,  1866,  ch.  127,  11  Stat.  L.  64;  Act  of  June  20,  1864,  ch.  136,  13  Stat. 
L.  138;  Act  of  July  25,  1866,  ch.  233,  14  Stat.  L.  225. 

Wlien  representative  not  a  diplomatic  granted,  and  communications,  passed  be- 
offlcer. —  The  envoy  extraordinary  and  tweeu  the  department  and  Mr.  Baiz,  who 
minister  plenipotentiary  to  the  Republic  of  was  recognized  as  bein^  "  in  charge  of  the 
Guatemala  appointed  Mr.  Baiz,  a  citizen  business  of  the  legations  of  Guatemala, 
of  the  United  States  and  consul -pfoneral  of  Salvador,  and  Honduras."  "  We  are  of 
that  republic  at  the  city  of  New  York,  to  opinion  that  Mr.  Baiz  wag  not  .  .  .  charge 
.represent  him  during  a  leave  of  absence,  dVffaires  ad  interim  of  Guatemala,  or  in- 
informed  the  state  department  of  his  pro-  vested  with  and  exercising  the  principal 
posed  departure,  and  asked  that  Mr.  Baiz  diplomatic  functions,  or  in  any  view  a 
be  permitted  "  to  communicate  to  the  de-  '  diploinatic  officer.'  He  was  not  a  public 
partment  of  state  any  information  con-  minister  within  tho  intent  and  meaning 
nected  with  the  peace  of  Central  America  of  section  687."  See  note  to  R.  S.  sec. 
that  may  be  of  sufficient  importance  to  be  4063.  infra,  p.  56.  In  re  Baiz,  (1890)  136 
brought  without  delay  "  to  the  notice  of  U.  S.  403,  10  S.  Ct.  854,  34  U.  S.  (L.  ed.) 
the     secretary.       Such     permission     was  222. 

Sec.  1675.  [Salaiies.]  Ambassadors  and  envoys  extraordinary  and 
ministers  plenipotentiary  shall  be  entitled  to  compensation  at  the  rates 
following,  per  annum,  namely : 

Those  to  France,  Germany,  Great  Britain,  and  Russia,  each,  seventee^ 
thousand  five  hundred  dollars. 

Those  to  Austria,  Brazil,  China,  Italy,  Japan,  Mexico,  and  Spain,  each, 
twelve  thousand  dollars. 
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Those  to  all  other  countries,  unless  where  a  different  compensation  is 
prescribed  by  law,  each,  ten  thousand  dollars. 

And,  unleitt  when  otherwise  provided  bj  law,  ministers  resident  and  com* 
missioners  shall  be  entitled  to  compensation  at  the  rate  of  seventy-five  per 
centum,  charges  d'affaires  at  rate  of  fifty  per  centum,  and  secretaries  of 
legation  at  the  rate  fifteen  per  eentum,  of  the  amounts  allowed  to  ambassa* 
dors,  envoys  extraordinary,  and  ministers  plenipotentiary  to  the  said  coun- 
tries respeetiv^;  exeept  that  the  secretary  of  legation  to  Japan  shall  be 
entitled  to  compensation  at  the  rate  of  twenty-five  hundred  dollars  per 

Th«  seeond  secretaries  of  the  legations  to  France,  Germany,  and  Great 
Britain  shall  be  entitled  to  compensation  at  the  rate  of  two  thousand  dollars 
each  per  annum.    [B.  S,] 

This  tectiott  was  ameaded  ao  as  to  read  as  above  given  by  the  Act  of  March  3,  1875, 

eh.  ina.  IS  Stet.  L.  4sa. 

QriginaJJy  this  aeetion  waa  as  foUows: 

"  SiEa  1675.  AmbaasadoTs,  envoys  e^ctraordis^ry,  and  ministers  plenipotentiary,  min- 
iatevs  reaideat,  a^^a,  and  secretaries,  and  aeoond  secretariea  o£  legation,  shall  be 
e»ti|led  to  salariea  as  hereinafter  provided. 

"Envoys  eactraordinary  and  miniaters  plenipotentiary  to  France,  Germany,  Great 
Britain,  aad  Ruatia,  seventeen  thousand  five  hundred  dollars  each;  to  Austria,  Brazil, 
Cftiina,  Italy,  Japan,  Mexico,  and  Spain,  twelve  thousand  dollars  each;  to  Chili  and 
Peru,  ten  thousand  dollars  each. 

"Mijuster  resident  accredited  to  Guatemala,  Ck>8ta  Rica,  Honduras,  Salvador,  and 
Kioaragua,  ten  thousand  dollars. 

''Minister  resident  at  Uru/Bruay,  ten  thousand  dollars. 

"Ministers  resident  at  Portugal,  Switzerland,  Greece,  Belgium,  Netherlands,  Den- 
mark, Sweden  and  Norway,  Turkey,  Ecuador,  Colombia,  Bolivia,  Venezuela,  Hawaiian 
Islands,  and  the  Argentine  Republic,  seven  thousand  five  hundred  dollars  each. 

"  Miniater  resident  and  eonsul-g^eral  at  Hayti,  seven  thousand  five  hundred  dollara 

"  Minister  resident  and  consul-general  at  Liberia,  four  thousand  dollars. 

**  Agent  and  consul-general  at  Alexandria,  three  thousand  five  hundred  dollars. 

"  Secretaries  of  legation  to  London,  Paris,  Berlin,  and  St.  Petersburg,  two  thousand 
six  hundred  and  twenty-five  dollars  each. 

"  Secretary  ol  legation  to  Japan,  two  thousand  five  hundred  dollars. 

"  Secretaries  of  legation  to  Austria,  Brazil,  Italy,  Mexico,  and  Spain,  one  thousand 
eight  hundred  doUars  each. 

"  The  second  secretaries  of  the  legations  to  France,  Great  Britain,  and  Germany,  two 
thousand  dollars  each." 

Act  of  Aug.  18,  1866,  ch.  127i  11  Stat.  L.  62;  Act  of  June  16,  1860,  ch.  135,  12  Stat. 
L.  40;  Act  of  Feb.  22,  1873,  ch.  184,  17  Stat.  L.  471,  472. 

By  an  Act  of  Aug.  5,  1882,  ch.  399,  given  infra,  p.  16,  the  section  given  in  the  text 
was  purported  to  be  amended  by  inserting  a  clause  after  the  words  "  Liberia,  four 
thousand  dollars."  While  these  words  were  contained  in  the  griginal  section,  they  do 
not  appear  in  the  amended  section  as  given  above.  Provisions  for  a  minister  to  Liberia 
are  made  by  R.  S.  sec.  1683,  infra,  p.  14. 

The  sums  named  in  the  Appropriation  Acts  for  the  various  years  do  not  always  corre- 
spond with  the  amounts  fixed  by  the  above  schedule.  That  for  the  fiscal  year  ending 
June  30,  191 S,  ie  contained  in  the  Diplomatic  and  Consular  Appropriation  Act  of  March 
4,  1»15,  eh.  145,  i  1,  38  Stat.  L.  1116. 

The  salaries  of  secretaries  in  th«  diplomatic  service  were  fixed  by  the  first  part  of 
flection  2  of  an  Act  of  Feb.  5,  1915,  ch.  23,  giv^  infra,  p.  18,  and  this  schedule  was 
followed  in  the  Appropriation  Act  for  1016,  above  cited. 

IHIIerent  amovata  appropriated.^ — The  plenipotentiary.  Congress,  by  the  Act  of 
afflee  of  asvoy  extraordinary  and  minister  July  1,  1882,  made  an  appropriation  of 
plenipotentiary  to  Turkey  did  not  exist  $7,500  to  pay  the  salary  of  an  envoy  ex- 
prior  to  July  1,  1882.  Before  that  time  traordinary  and  mini.ster  plenipotentiary 
the  diplomatic  representative  of  the  to  Turkey,  and  thus  left  it  to  the  Presi- 
Ilnited  States  to  Turkey  was  of  the  rank  dent  to  fill  such  office  if  he  chose  to  do 
of  minlflter  resident  and  consul-general,  so  under  his  constitutional  power,  whic'i 
and  the  claimant  held  that  office  at  an  power  the  President  exerci&ed  by  appoinV- 
annual  salary  of  $7,600  when  he  was  ap-  ing  the  claimant  on  July  13,  1SS2.  The 
pointed  envoy  extraordinary  and  minister  claimant  is  not  entitled  to  a  salary  of 
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$10|000  per  annum  under  this  section,  as 
the  salary  fixed  by  the  Act  of  1882  con- 
stituted the  exception  "  where  a  differ- 
ent compensation  is  prescribed  by  law.'' 
The  LauCTton  case,  noted  under  R.  S.  sec. 
1683,  if^ra^  p.  14,  is  distinguished.  In 
that  case  a  prior  statute  had  fixed  the 
annual  salary  of  a  diplomatic  officer  at 
a  designated  sum,  without  limitation  as 
to  time,  and  a  subsequent  statute  appro- 
priated a  less  amount  for  the  service  of 
the  officer  for  a  particular  fiscal  year, 
but  contained  no  words  which  expressly 
or  by  implication  modified  or  repealed 
the  prior  statute.  Wallace  v,  U.  S., 
(1890)  133  U.  S.  180,  10  S.  Ct.  261,  33 
U.  S.  (L.  ed.)  671. 

From  1876  to  1882  the  office  of  charg6 
d'affaires  to  Portugal  existed.  By  the 
Appropriation  Act  of  1882  there  was  ap- 
propriated "  for  ministers  resident  and 
consuls-general  to  Liberia  and  Hayti, 
Switzerland,  Denmark,  and  Portugal  at 
$6,000  each."  The  executive  conformed 
to  the  wishes  indicated  by  Congress  and 
appointed  the  claimant  minister  resident 
and  consul-general  to  Portugal,  where 
he  was  then  holding  the  office  as  chargd 
d'affaires.  He  accepted  the  new  appoint- 
ment and  gave  bonds,  and  his  former 
office  ceased  to  exi^t.  The  claimant  was 
only  entitled  to  the  salary  of  $6,000  as 
such  minister  resident  and  consul-general, 
and  not  to  the  salary  of  $7,600  under  the 
provisions  of  this  section,  as  the  provi- 
sions of  the  Appropriation  Act  of  1882 
were  within  the  exception  ''unless  when 
otherwise  provided  by  law."  Francis  v, 
U.  S.,  (1887)  22  Ct.  CI.  403. 

Neither  the  secretary  of  state  nor  the 
President  has  authority  to  fix  the  salary 
of  an  envoy  extraordinary  and  minister 
plenipotentiarv.  The  annual  Appropria- 
tion Act  of  Feb.  26,  1883,  contained  t'le 
following:  "Section  2.  For  the  purpose 
of  enabling  the  President  to  extend  diplo- 


matic relations  with  the  governments  of 
Eastern  Asia,  $6,000."  The  claimant  was 
immediatelv  nominated  as  envoy  extraor- 
dinary and  minister  plenipotentiary  to 
Corea;  the  Senate  consented  thereto  and 
he  was  the  next  day  so  commissioned. 
The  claimant  was  entitled  to  a  salary  of 
$10,000  under  this  section,  as  the  provi- 
sion in  the  Appro|>riation  Act  of  1883  can- 
not be  held  to  bring  the  case  within  the 
exception,  "  unless  where  a  different  com- 
pensation is  prescribed  by  law."  Foote  v, 
U.S.,  (1888)  23Ct.  CI.  443. 

Rate  of  exchange  on  foreign  bills. —  On 
the  question  at  what  rate  the  Bolivian 
money  paid  to  the  claimant  for  his  sal- 
ary as  minister  to  Peru  should  be  reck- 
oned in  settlement  of  his  accounts,  the 
court  said :  "  It  is  dear  that  if  the  Gov- 
ernment resort  to  the  commercial  usage 
of  paying  a  minister  abroad  b^  means  of 
bills  of  exchange  drawn  on  its  bankers 
in  London,  to  be  negotiated  by  him  at  his 
station,  the  foreign  money  in  which  he  is 
paid  should  be  reckoned  at  its  current 
commercial  value  at  the  time  and  place  of 
payment  in  the  coin  of  the  United  States. 
He  is  entitled  to  receive  his  salary  in  the 
money  of  the  United  States,  or  in  its  ac- 
tual market  equivalent.  The  supposed 
value  of  the  foreign  coin  in  the  market  or 
in  the  mints  of  the  United  States  does  not 
furnish  a  standard,  for  the  minister  can- 
not avail  himself  of  it,  but  must  resort 
to  the  market  of  the  place  where  he  is. 
In  the  absence  of  a  current  commercial 
value  of  American  coin  at  the  place  of 
payment,  the  payments  must  be  deemed  to 
nave  be^  made  on  the  one  side  and  re- 
ceived on  the  other  at  the  real  or  intrin- 
sic value  of  the  coin  used.  The  mint 
value  of  the  coin  of  the  United  States  does 
not  furnish  a  standard,  because  it  is  a 
distant  and  arbitrary  value,  of  which  the 
payee  cannot  avail  himself."  Clay's  Case, 
(1872)   8  Ct.  CI.  209. 


Sec.  1 676.  [Agent  and  consul-general  at  Cairo.]  The  agent  and  con- 
sul-general at  Cairo  shall  be  entitled  to  compensation  at  the  rate  of  three 
thousand  five  hundred  dollars  per  annum.     {B.  8.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  March  3,  1875,  ch.  163. 
Originally  this  section  was  as  follows:  "A  commissioner  appointed  to  any  of  the  coun- 
tries mentioned  in  the  preceding  section  shall  be  entitled  to  receive  seventy-five  per 
centum  of  the  salary  therein  provided  for  the  envoy  extraordinary  and  minister  pleni- 
potentiary or  the  minister  resident  to  such  country;  and  a  charsA  d'affaires  so 
appointed  shall  be  entitled  to  receive  fifty  per  centum  of  such  salary.^ 

The  title  and  designation  of  the  officer  was  changed  by  a  Resolution  of  Jan.  8,  1874, 
No.  1,  given  infra,  p.  16.  By  the  Diplomatic  and  Consular  Appropriation  Act  of  March 
4,  1015,  ch.  145,  §  1,  38  Stat.  L.  1117,  there  was  appropriated  for  the  agent  and  consul- 
general  at  Cairo,  $6,500. 


Sec.  1 677.  [Secretary  of  legation  to  Turkey.]  The  consul-general  at 
Constantinople  shall  be  the  secretary  of  the  legation  to  Turkey,  but  shall 
receive  compensation  only  as  consul-general.    [22.  8J\ 

Act  of  Feb.  22,  1873,  ch.  184,  17  Stat.  L.  472. 
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The  later  Appropriation  Acts  supersede  so  much  of  this  seotion  as  relates  to  the 
secretary  of  the  legation  at  Turkey  by  recognizing  such  a  position  as  a  distinct  office. 
The  Diplomatic  and  Consular  Appropriation  Act  of  Marcn  4,  1915,  ch.  141,  |  1,  38 
Stat.  L.  1117,  provides  for  a  Turkish  secretary  of  embassy  to  Turkey,  and  an  assistant 
secretary  of  embassy. 

Sec.  1678.  [Interpreter  of  legation  to  Turkey.]  The  interpreter  to 
the  legation  to  Turkey  shall  be  entitled  to  receive  three  thonsand  dollars^ 
and  such  salary  may  be  paid  to  an  interpreter,  notwithstanding  he  may 
not  be  a  citizen  of  the  United  States.    [B.  8,] 

Act  of  Feb.  22,  187»,  ch.  184,  17  Stat  L.  472. 

Provisions  for  student  interpreters  at  the  embassy  at  Turkey,  who  sho\ild  be  citizens 
of  the  United  States,  were  made  by  the  Diplomatic  and  Consular  Appropriation  Act  of 
March  4,  1916,  ch.  145,  |  1,  38  Stat.  L.  1118.  See  the  note  to  R.  S.  sec.  1680,  infra, 
this  page. 

• 

Sec.  1679.  [Interpreter  of  legation  to  Japan.]  The  interpreter  to  the 
legation  to  Japan  shall  receive  a  salary  of  two  thousand  five  hundred 
dollars.     [B.  8.] 

Act  of  Feb.  22,  1873,  ch.  184,  17  Stat.  L.  472. 

The  Diplomatic  and  Consular  Appropriation  Act  .of  March  4,  1915,  ch.  145,  |  1,  pro- 
vides for  a  Japanese  secretary  of  embassy  and  an  assistant  Japanese  secretary  of 
embassy  to  Japan  and  for  six  student  interpreters,  who  shall  be  citizens  of  tlie  United 
SUtes.    38  Stat.  L.  1117,  1118.    See  the  note  to  R.  S.  sec.  W80,  immediately  foUowing; 

Sec  x68o.  This  section  was  repealed  by  the  Consular  and  Diplomatic  Appropriation 
Act  of  Feb.  25,  1885,  ch.  160.    It  read  as  follows: 

'*  Sec.  1660.  The  compensation  of  the  secretary  of  the  legation  to  China,  if  acting  as 
interpreter,  shall  be  at  the  rate  of  five  thousand  dollars  a  year,  and  if  not  acting  as 
Bu<^,  at  the  rate  of  three  thousand  dollars  a  year.  And  the  President  nmy  appoint  for 
the  legation  to  China  an  interpreter,  when  the  secretary  of  legation  does  not  act  as 
such,  who  shall  be  entitled  to  compensation  at  the  rate  of  five  thousand  dollars  a  year." 
Act  of  Auff.  18,  1866,  ch.  127,  11  Stat.  L.  52. 

The  Diplomatic  and  Consular  Appropriation  Act  of  March  4,  1015,  ch.  145,  §  1,  38 
Stat.  L.  1117,  1118,  provides  for  a  Chinese  secretary  of  legation  and  an  assistant 
Chinese  secretarv  of  legation  to  China,  and  for  ten  student  interpreters  at  the  legation 
to  China,  who  shall  be  citizens  of  the  United  States.  By  this  Act  the  student  inter- 
preters at  the  legations  of  China,  Japan,  and  Turkey  are  required  to  sign  an  agreement 
to  continue  in  the  service  as  interpreters,  in  the  countries  to  which  they  are  appointed, 
for  so  long  as  their  services  may  oe  required  within  a  period  of  five  years.  Tnis  Act 
likewise  contains  a  provision  that  no  person  drawing  the  salary  of  interpreter  as 
therein  provided  shall  be  allowed  any  part  of  the  salary  appropriated  for  any  secretary 
of  legation  or  other  officer.  Pt'ovisions  similar  to  the  two  last  stated  here  have  occurred 
in  similar  Appropriation  Acts  for  many  years.  The  rental  of  a  building  for  the  legation 
of  China  is  authorized  by  an  Act  of  March  3,  1875,  ch.  130,  infrct,  p.  16. 

R.  S.  sec.  1680  was  construed  in  ( 1900)  23  Op.  Atty.-Gen.  136. 

,  Sec  i68x.  This  section  was  repealed  by  the  Consular  and  Diplomatic  Appropriation 
Act  of  Feb.  25,  1885,  ch.  160,  23  Stat.  L.  322.    Originally  it  was  as  follows: 

''  Sec.  1681.  The  minister  at  Uruguay  is  also  accredited  to  Paraguay." 

By  the  Act  of  March  3,  1875,  ch.  153,  18  Stat.  L.  483,  it  was  amended  to  read  at 
follows: 

''Sec.  1681.  The  minister  resident  to  Uruguay,  when  also  accredited  to  Paraguay, 
9hall  be  entitled  to  compensation  at  the  rate  of  t^  thousand  dollars  per  annum." 
.  But  this  amended  section,  as  above  noted,  has  been  directly  regaled. 

The  appointment  of  an  envoy  extraordinary  and  minister  plenipotentiary  to  each  of 
these  points  was  authorized  by  an  Act  of  Dec.  6,  1013,  ch.  1,  infra,  p.  17. 

Sec.  1682.  [BSixiistar  to  Ouatemala^  Ckwta  Biea,  Hondturasi  Salvador, 
and  Nicaragua.]  There  shall  be  but  one  minister  resident  accredited  to 
Guatemala,  Costa  Biea,  Honduras,  Salvador,  and  Niearagn^a ;  and  the  Presi- 
dent may  select  the  place  of  residence  for  the  minister  in  any  one  of  those. 
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States.    And  he  shall  receive  compensation  at  the  rate  of  ten  thousand  dol- 
lars per  annum.    [B.  8.] 

Act  of  May  22,  1872,  ch.  194,  17  Stat.  L.  142. 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  March  8,  1876,  ch.  163, 
18  Stat.  L.  483.    The  amendment  consisted  in  the  addition  of  the  last  sentence. 

Sec.  1G83.  [SepreBentatiyes  to  Hayti,  Libeiia»  etc.]  There  shall  be  a 
diplomatic  representative  of  the  United  States  to  each  of  the  republics  of 
Hayti  and  Liberia,  who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate ;  and  shall  be  accredited  as  minister 
resident  and  consul-general.  The  representative  at  Hayti  shall  be  entitled 
to  a  salary  of  seven  thousand  five  hundred  dollars  a  year ;  and  the  repre- 
sentative at  Liberia  to  a  salary  not  exceeding  four  thousand  dollars  a  year. 
[B.  S.] 

Act  of  June  6,  1862,  ch.  96,  12  Stat.  L.  421;  Act  of  July  26,  1866,  ch.  33,  14  Stat  L. 
225. 

Envoys  extraordinary  and  ministers  plenipotentiary  at  the  Dominican  Republic  and 
Hayti  at  a  salary  of  $10,000  each,  and  a  minister  resident  and  consul-general  at  Liberia 
at  $5,000  were  provided  for  by  the  Diplomatic  and  Consular  Appropriation  Act  of  March 
4,  1915,  ch.  145,  I  1,  38  Stat  L.  1116. 

Different    amount    appropriated.-—  The  of  interpretation,  a  statute  fixing  the  an- 

salary   of   the   claimant   as   minister   to  nual  salary  of  a  public  officer  at  a  named 

Hayti  was  fixed  by  law  at  $7,500  at  the  sum,  without  limitation  as  to  time,  should 

time  of  his  appointment  in  1877,  which  not  be  deemed  abrogated  or  suspended  by 

sum  was  annually  appropriated  until  the  subsequent  enactments  which  merely  ap- 

year  1883.     For  each  of  the  years  1883,  propriated  a  less  amount  for  the  services 

1884,  and   1886  there  was  appropriated  of  that  officer  for  particular  fiscal  years, 

only  the  sum  of  $5,000,  which  was  the  and  which  contained  no  words  that  «x- 

only  amount  paid  to  him  for  those  years.  pressly  or  by  clear  implication  modified 

He  brought  suit  to  recover  the  difference  or  repealed  the  preyiouB  law."    See  cases 

between    these    amounts,    and    his   claim  under  R.  S.  sec.  1675,  supra,  p.  10.    U.  S. 

was  sustained  in  the  Court  of  Claims,  and  v.  Langston,  (1886)  118  U.  S.  389,  6  6.  Ct. 

judgment  was  properly  rendered  in  his  1185,  30  U.  S.  (L.  ed.j  164. 
behalf.     "Accoraing  to  the  settled  rules 

Sec.  1684.  [Ck)ndition  of  compensation  of  charg6  d'afTaires  or  secre- 
tary.] To  entitle  any  charg6  d'affaires,  or  secretary  of  any  legation  or 
embassy  to  any  foreign  country,  or  secretary  of  any  minister  plenipotenti- 
ary, to  compensation,  they  shall  respectively  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate ;  but  in  the  recess  of  the 
Senate  the  President  is  authorized  to  make  such  appointments,  which  shall 
be  submitted  to  the  Senate  at  the  next  session  thereafter,  for  their  advice 
and  consent;  and  no  compensation  shisdl  be  allowed  to  any  charg6  d'affaires, 
or  any  of  the  secretaries  hereinbefore  described,  who  shall  not  be  so 
appointed.    [B.  S.] 

Act  of  May  1,  1810,  ch.  44,  2  Stat.  L.  608. 

Sec.  1 685.  [Compensation  of  secretary  of  legation  or  vice  constd  tem- 
porarily occupying  higher  office.]  That  for  such  time  as  any  secretary  of 
embassy  or  legation  shall  be  lawfully  authorized  to  act  as  charg6  d'affaires 
ad  interim  at  the  post  to  which  he  shall  have  been  appointed  or  assigned, 
he  shall  be  entitled  to  receive,  in  addition  to  his  saltiry  as  secretary  of 
embassy  or  legation,  compensation  equal  to  the  difference  between  such 
salary  and  fifty  per  centum  of  the  salary  provided  by  law  for  the  ambassa- 
dor or  minister  at  such  post ;  and  for  such  time  as  any  vice  consul  shall  be 
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lawfully  autborized  to  asflrume  charge  of  a  consulate  general  or  consulate 
during  the  absence  of  the  principal  officer  at  the  post  tx)  which  he  shall 
have  been  appointed  or  assigned,  he  shaU  be  entitled  to  receive,  in  addition 
to  his  regular  salary  or  compensation  as  a  subordinate  consular  officer  or 
employee,  compensation  equal  to  the  diflPerence  between  such  salary  or  com- 
pensation and  fifty  per  centum  of  the  salary  provided  by  law  for  the  prin- 
cipal consular  officer  at  such  post.    [B.  8.] 

Ibis  section  was  amended  to  read  as  above  giyen  by  eection  3  of  an  Act  of  Feb.  5, 
1915,  ch.  23,  38  Stat.  L.  805,  entitled  "An  Act  for  the  improvement  of  the  foreign 
service."    Prior  to  its  amendment  this  section  was  as  foUows: 

"  For  such  time  as  any  secretary  of  embassy  or  legation  shall  be  lawfuUy  authorized 
to  act  as  charg§  d'affaires  ad  interim  at  the  post  to  which  he  shall  have  been  appointed, 
he  shall  be  entitled  to  receive,  in  addition  to  his  salary  as  secretary  of  embassy  or  lega- 
tion, compensation  equal  to  the  difference  between  such  salary  and  fifty  per  centum  of 
the  salary  provided  by  law  for  the  ambassador  or  minister  at  such  post."  [S5  Stat,  L. 
67S.] 

This  section  was  amended  to  read  in  this  manner  by  a  provision  of  the  Diplomatie 
and  Consular  Appropriation  Act  of  March  2,  1000,  ch.  235,  S  l-  The  original  secti(m 
of  which  the  foregoing  were  amendments  was  in  this  form: 

"  For  such  time  as  any  secretary  of  legation  shall  be  lawfully  authorized  to  act  as 
charge  d'affaires  ad  interim  at  the  post  to  which  he  shaU  have  been  appointed,  he  shall 
be  entitled  to  receive  compensation  at  the  rate  allowed  by  law  for  a  charg6  d'affaires 
at  such  post;  but  he  shall  not  be  entitled  to  receive,  for  such  time,  the  compensation 
aUowed  tor  his  services  as  secretary  of  legation."  Act  of  Aug.  18,  1856,  ch.  127,  11 
Stat  L.  56. 

The  provision  given  as  amended  in  the  text  supersedes  the  following  provision  from 
the  Consular  and  Diplomatic  Appropriation  Act  of  Feb.  25,  1885,  ch.  150,  |  1: 

"And  hereafter  no  secretary  or  second  secretary  of  any  legation  shall  be  entitled  to 
or  receive  any  compensation  over  and  above  his  salary  as  such  secretary  for  acting  as 
charge  d'affairs  during  the  temporary  or  other  absence  without  leave  of  the  minister 
to  whose  duties  he  may  succeed."    [2S  Stat.  L,  S23.]  ^ 

Sec.  1686.  [Ctompensation  of  peiBons  filling  two  offices.]  When  to 
any  diplomatic  office  held  by  any  person  there  is  superadded  another,  such 
person  shall  be  allowed  additional  compensation  for  his  services,  in  such 
superadded  office,  at  the  rate  of  fifty  per  centum  of  the  amount  allowed  by 
law  for  such  superadded  office,  and  for  such  time  as  shall  be  actually  and 
necessarily  occupied  in  making  the  transit  between  the  two  posts  of  duty, 
at  the  commencement  and  termination  of  the  period  of  such  superadded 
office,  and  no  longer;  and  such  superadded  office  shall  be  deemed  to  con- 
tinue during  the  time  to  which  it  is  limited  by  the  terms  thereof.     [B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stet.  L.  56. 

The  appointment  of  a  consnl-general^  to  matic  office  held  by  any  person  there  is 

discharge  the  duties  of  a  secretary  of  lega-  superadded  another,"  because  the  office  of 

tion  and  dragoman,  does  not  entitle  him  consul-general  which  he  had  held  was  not 

to  compensation  for  discharging  the  addi-  a  diplomatic  one.     Brown's  Case,  (1860) 

tional   duties  under   this   statute,  which  9  Op.  Atty.-Qen.  507. 
provides  for  the  case  "  when  to  any  diplo- 

Sec.  1687:  [Fees  at  legations  to  be  accounted  for.]  All  fees  collected 
at  any  of  the  legations  shall  be  accounted  for  to  the  Secretary  of  the 
Treasury,  and  held  subject  to  his  draft,  or  other  directions.    [jB.  S.] 

Aet  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  58. 

By  R.  S.  sec.  1747,  infra,  p.  49,  a  similar  provision  is  made  with  respect  to  consular 
offices. 
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Sec.  1^.  [Uniforms  and  official  costumes.]  No  person  in  the  diplo* 
matic  service  of  the  United  States  shall  wear  any  uniform  or  official  costume 
not  previously  authorized  by  CongresB.    [B.  S.] 

Ees.  No.  16  of  March  27,  1867,  16  Stat,  L,  23, 


Joint  resolution  providing  f er  a  change  in  the  name  and  tifle  of  the 
agent  and  consul-general  of  the  United  States  at  Alexandria. 

{Bes.  of  Jan.  8,  1874,  No.  t,  18  Stat.  L.  285.] 

[Agent  and  consul-general  at  Cairo,  title  of.]  That  the  nam^  and  title 
9f  the  agent  and  consul-general  of  the  United  States  at  Alexandria  shall, 
from  the  passage  of  this  joint  resolution,  ^be  **  agent  and  consul-general 
of  the  United  States  at  Cairo/'    [18  Stat  L.2$5.] 

See  R.  S,  sec.  1076,  supra,  p.  12. 


[Sec.  1.]  [Allowance  to  secretaries  of  legation  and  messenger  at 
Paris.]  •  •  •  And  the  Secretary  oSE  State  is  authorized  to  allow  and 
pay  to  the  secretary  of  legation  and  to  the  second  secretary  of  legation  and 
to  the  messenger  of  the  legation  in  Paris,  from  the  moneys  collected  at  the 
legation  for  the  transmission  of  consular  invoices,  an  amount  not  to  exceed 
in  the  aggregate  six  hundred  dollars  in  any  one  year,  to  be  divided  and 
distributed  as  the  Secretary  of  State  may  direct,  provided  that  the  surplus 
receipts  are  sufficient  for  that  purpose.    [18  Siai,  L.  66.] 

.  This  \b  from  the  Go^^ular  aii4  Diplomatic  Appropriation-  Act  of  June  ill,  1874,  ch. 
276. 


[Sec.  1.]  [Buildings  at  Peking  for  legation.]  That  the  Secretary  of 
State  be,  and  he  is  hereby,  authorized  to  rent,  furnish,  and  keep  suitable 
buildings,  with  grounds  appurtenant,  at  Peking,  for  the  use  of  the  legation 
in  China,  at  an  annual  cost  not  exceeding  five  thousand  dollars;  that  the 
period  of  such  lease  shall  be  for  two  or  j  more  years,  and  with  renewals,  as 
the  Secretary  of  State  shall  determine.    *    *    *    [18  Stat.  L.  377.] 

Thie  18  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1876,  ch.  130. 
See  the  note  to  R.  S.  sec.  1080,  supra,  p.  13. 


An  Act  Tf  establish  diplomatic  relations  with  Persia. 

[Act  of  Aug:  5,  1882,  ch.  399,  22  Stat.  L.  301.] 

[Charge  d'affaires  and  consul-general  at  Teheran.]  That  section  sixteen 
hundred  and  seventy-five  of  the  Revised  Statutes  of  the  United  States  be, 
and  the  same  is  hereby,  amended  by  inserting  after  the  words  **  Liberia,. 
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four  thousand  dollars/'  the  words  '*  charge  d'affaires  and  consul-general 
at  Teheran,  Persia,  five  thousand  dollars,"  and  the  sum  necessary  therefor 
is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated.     [22  Stat,  L.  301,] 

Section  1675  of  the  Revised  Statutes  here  referred  to  was  repealed  and  a  substitute 
enacted  by  the  Act  of  March  3,  1875,  ch.  153,  $upra,  p.  10,  in  which  "  Liberia  "  is  not 
mentioned. 

An  appropriation  of  $10,000  for  thd  salary  of  an  envoy  extraordinary  and  minister 
plenipotentiary  to  Persia  was  made  by  the  Diplomatic  and  Consular  Appropriation  Act 
of  March  4,  1915,  ch.  145,  |  1,  38  Stat.  L.  1116. 


[Sec.  1.]  [Creation  of  new  ambassadorships.]  And  hereafter  no  new 
ambassadorship  shall  be  created  unless  the  same  shall  be  provided  for  by 
Act  of  Congress.     [35  Stat,  L,  672.] 

This  i«  from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  2,  1909,  ch. 
236.  A  provision  immediately  preceding  that  above  given  speciflcally  repealed  a  pro- 
vision from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  1,  1803,  ch.  182, 
I  1,  which  was  as  follows: 

"Whenever  the  President  shall  be  advised  that  any  foreign  government  is  repre- 
sented, or  is  about  to  be  represented,  in  United  States  by  an  ambassador,  envoy  extraor- 
dinary, minister  plenipotentiary,  minister  resident,  special  envoy,  or  charg6  d'affaires, 
he  is  authorized,  in  his  discretion,  to  direct  that  the  representative  of  United  States  to 
such  government  shall  bear  the  same  designation.  This  provision  shall  in  nowise  affect 
the  duties,  powers,  or  salary  of  such  representative."     [27  Stat.  L.  496.] 


An  Act  Authorising  the  appointment  of  an  ambaseador  to  Spain. 

[Act  of  September  4, 1913,  ch.  10 y  38  Stat.  L.  110.] 

[Ambassador  to  Spain.]  That  the  President  is  hereby  authorized  to 
appoint,  as  the  representative  of  the  United  States,  an  ambassador  to  Spain, 
who  shall  receive  as  his  compensation  the  sum  of  $17,500  per  annum.  [38 
Stat.  L.  110.] 


An  Act  Authorizing  the  appointment  of  envoys  extraordinary  and 
ministers  plenipotentiary  to  each  Paraguay  and  Uruguay. 

[Act  of  Dec.  6,  1913,  ch.  1,  38  Stat.  L.  241.] 

[Sec.  1.]  [Minister  to  Paraguay.]  That  the  President  is  hereby  author- 
ized to  appoint,  as  the  representative  of  the  United  States,  an  envoy  extraor- 
dinary and  minister  plenipotentiary  to  Paraguay,  who  shall  receive  as  his 
compensation  the  sum  of  $10,000  per  annum.     [38  Stat.  L.  241.] 

Sec.  2.  [Minigter  to  Uruguay.]     That  the  President  is  hereby  further 
authorized  to  appoint,  as  the  representative  of  the  United  States,  an  envoy 
extraordinary  and  minister  plenipotentiary  to  Uruguay,  who  shall  receive 
as  his  compensation  the  sum  of  $10,000  per  annum.     [38  Stat.  L.  241.] 
3  F.  S.  A.— 2 
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An  Act  To  anthorize  the  appointment  of  an  ambassador  to  Argentina. 

[Act  of  May  16, 1914,  ch.  91,  38  Stat  L.  378.] 

[Ambassador  to  Argentina.]  That  the  President  is  hereby  authorized  to 
appoint,  as  the  representative  of  the  United  States,  an  ambassador  to  Argen- 
tina who  shall  receive  as  his  compensation  the  sum  of  $17,500  per  annum. 
[38  Stat.  L.  378.] 


An  Act  Authorizing  the  appointment  of  an  ambassador  to  the  Sepublic 

of  Chile. 

[Act  of  May  16,  1914,  ck.  92,  38  Stat.  L.  378.] 

[Ambassador  to  Chile.]  That  the  President  is  hereby  authorized  to 
appoint,  as  the  representative  of  the  United  States,  an  ambassador  to. the 
Republic  of  Chile,  who  shall  receive  as  his  compensation  the  sum  of  $17,500 
per  annum.    [38  Stat.  L.  378.] 


Sbo.  2.  [Secretaries  —  dassiflcation  and  salaries.]    That  secretaries  in 

the  Diplomatic  Service    •    •    •    shall  hereafter  be  graded  and  cla&sified 
as  follows,  with  the  salaries  of  each  class  herein  affixed  thereto. 

SECRETARIB8 

Secretary  of  class  one  $3,000 

Secretary  of  class  two  $2,625 

Secretary  of  class  three  $2,000 

Secretary  of  class  four  $1,500 

Secretary  of  class  five  $1,200    •    •    •    [38  Stat.  L.  805.] 

This  is  the  first  part  of  section  2  of  an  Act  of  Feb.  6,  1W5,  ch.  23.  The  latter  part 
of  this  section,  relating  to  the  salaries  of  consuls-general  and  consuls,  is  given  infra, 
p.  45. 


[Sec.  1.]  [Citizenship  of  clerks  at  embassies  and  legations.]    •    •    • 

For  the  employment  of  necessary  clerks  at  the  embassies  and  legations,  who, 
whenever  hereafter  appointed,  shall  be  citizens  of  the  United  States.  [38 
Stat.  L.  1117.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  4,  1915,  ch. 
145,  §  1.  Similar  provisions  have  occurred  in  the  Appropriation  Acts  for  previous 
years. 


n.  CONSULAB  OFFICERS 

Sec.  1 689.  [Application  of  general  provision  in  this  Title.]  The  vari- 
ous provisions  of  this  Title  which  are  expressed  in  terms  of  general  appli- 
cation to  any  particular  classes  of  consular  officers,  shall  be  deemed  to 
apply  as  well  to  all  other  classes  of  such  officers,  so  far  as  may  be  consistent 
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with  the  subject-matter  of  the  same,  and  with  the  treaties  of  the  United 
States.    [B.  8.] 

Act  of  Aug.  18,  1866,  ch.  127,  11  Stat.  L.  64. 

Sec.  1690.  Superseded.  This  section  as  originally  enacted  was  drawn  from  the  fol- 
lowing acts: 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  52;  Act  of  Feb.  28,  1861,  ch.  58,  12  Stat.  L. 
171;  Act  of  Feb.  4,  1862,  ch.  17,  12  Stat.  L.  335,  336;  Act  of  June  20,  1864,  ch.  136, 
13  Stat.  L.  137,  138,  139;  Act  of  July  25,  1866,  ch.  233,  14  Stat.  L.  225;  Act  of  Feb.  28, 
1867,  ch.  99,  14  Stat.  L.  414;  Act  of  March  30,  1868,  ch.  38,  15  Stat.  L.  57;  Act  of 
March  3,  1869,  ch.  125,  15  Stat.  L.  322;  Act  of  May  17,  1872,  ch.  169,  17  Stat.  L.  120; 
Act  of  May  22,  1872,  ch.  194,  17  Stat.  L.  144;  Act  of  June  8,  1872,  ch.  332,  17  Stat.  L. 
282;  Act  f»f  Feb.  22,  1873,  ch.  184,  17  Stat.  L.  472;  Act  of  June  11,  1874,  ch.  275,  18 
Stat.  L.  67-69. 

As  originally  enacted,  the  first  part  of  this  section  was  divided  into  '*  Schedule  B,'' 
which  was  subdivided  as  follows:  I,  Consul-general;  II,  Consuls;  III,  Commercial 
Agents;  and  ''Schedule  C,"  which  was  subdivided  into  I,  Consuls,  and  II,  Commercial 
Agents.  By  a  provision  of  the  Consular  and  Diplomatic  Appropriation  Act  of  June  11, 
1874,  ch.  275,  |  1,  18  Stat.  L.  67-69,  schedules  B  and  C  as  originally  enacted  were 
amended.  The  said  section  as  amended  was  superseded  by  the  Consular  Reorganization 
Act  of  April  5,  1906,  ch.  1366,  which  with  its  amendments  is  given  below.  This 
last  cited  Act  likewise  superseded  the  Act  of  March  3,  1875,  ch.  175,  18  Stat.  L.  480, 
relating  to  certain  consulates  in  Russia;  the  Act  of  Feb.  18,  1876,  ch.  12,  19  Stat.  L.  4, 
relating  to  consulates  at  Aix-la-Chapelle  and  at  Omoa  and  Truxillo;  and  the  Act  of 
Feb.  11,  1878,  ch.  14,  20  Stat.  L.  24,  relating  likewise  to  the  consulate  at  Omoa  and 
Truxillo. 


An  Act  To  provide  for  the  reorganisation  of  the  consular  service  of  the 

United  States. 

[Act  of  AprU  5, 1906,  ch.  1366,  34  Stat  L.  99.] 

[Sec.  1.]  [Consular  service  reorganized.]  That  the  consular  system 
of  the  United  States  be  reorganized  in  the  maDner  hereinafter  provided  in 
this  act.    [34  Stat.  L.  99.] 

This  is  the  first  section  of  the  **  Lodge  Act,"  or  the  "  Consular  Reorganization  Act," 
and  supersedes  R.  S.  sec.  1690  and  the  Acts  based  thereon.  See  the  note  to' that  section 
immediately  preceding. 

Sec.  2.  [Olassiflcation  of  consuls-general  and  consuls  —  salaries.].  That 
the  consuls-general  and  the  consuls  of  the  United  States  shall  hereafter  be 
classified  and  graded  as  hereinafter  specified,  with  the  salaries  of  each  class 
herein  affixed  thereto. 

C0NSUL6>OEN£RAL. 

Class  one,  twelve  thousand  dollars :    London,  Paris. 

Class  two,  eight  thousand  dollars:  Berlin,  Habanna,  Hongkong,  Ham- 
burg, Rio  de  Janeiro,  Shanghai. 

Class  three,  six  thousand  dollars:  Calcutta,  Cape  Town,  Constantinople, 
Mexico  City,  Montreal,  Ottawa,  Vienna,  Yokohama. 

Class  four,  five  thousand  five  hundred  dollars :  Antwerp,  Barcelona,  Brus- 
sels, Canton,  Frankfort,  Marseilles,  Moscow,  Panama,  Rotterdam,  Seoul, 
Sydney  (Australia),  Tientsin. 

Class  five,  four  thousand  five  hundred  dollars:  Auckland,  Beirut,  Boma, 
Buenos  Ayres,  Callao,  Coburg,  Dresden,  Genoa,  Guayaquil,  Halifax,  Han- 
kau,  Mukden,  Munich,  Singapore,  Vancouver,  Winnipeg,  Zurich. 

Class  six,  three  thousand  five  hundred  dollars:     Adis.  Ababa,  Bogota, 
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Budapest,  Guatemala,  LLsbon,  Monterey,  San  Salvador,  Smyrna,  Stockholm, 
Tanglier. 

Class  seven,  three  thousand  dollars :  Athens,  Ghristiania,  Copenhagen. 

CONSULS. 

Class  one,  eight  thousand  dollars:    Liverpool. 

Class  two,  six  thousand  dollars :    Manchester. 

Class  three,  five  thousand  dollars:  Amsterdam,  Bremen,  Dawson,  Bel- 
fast, Havre,  Johannesburg,  Kobe,  Lourenco,  Marquez,  Lyon. 

Class  four,  four  thousand  five  hundred  dollars:  Amoy,  Birmingham, 
Chef 00,  Cienfuegos,  Fuchau,  Glasgow,  Kingston  (Jamaica),  Newchwang, 
Nottingham,  Saint  Gall,  Santiago,  Southampton,  Veracruz,  Valparaiso. 

Class  five,  four  thousand  dollars :  Bahia,  Bombay,  Bordeaux,  Colon,  Dub- 
lin, Dundee,  Harbin,  Leipzig,  Milan,  Nanking,  Naples,  Nuremberg,  Para, 
Pemambuco,  Paluen,  Reichenberg,  Santos,  Stuttgart,  Toronto,  Tsingtau, 
Victoria,  Warsaw. 

Class  six,  three  thousand  five  hundred  dollars:  Alexandria,  Apia,  Bar- 
men, Barranquilla,  Basel,  Berne,  Bluefields,  Bradford,  Chemnitz,  Chunking, 
Cologne,  Dalny,  Durban,  Edinburgh,  Piume,  (Jeneva,  Georgtown,  Guadelar 
jara,  Mannheim,  Montevideo,  Nagasaki,  Odessa,  Palermo,  Port  Elizabeth, 
Prague,  Quebec,  Rangoon,  Rheims,  Rimouski,  Rome,  Saint  Petersburg, 
Saloniki,  Sherbrooke,  Vladivostok. 

Class  seven,  three  thousand  dollars :  Aix  la  Chapelle,  Aleppo,  Barbados, 
Batavia,  Belgrade,  Burslem,  Calais,  Calgary,  Carlsbad,  Catania,  Colombo, 
Corinto,  Dunfermline,  Florence,  Prontera,  Ghent,  Hamilton  (Ontario), 
Hanover,  Harput,  Huddersfield,  Iquitos,  Iquique,  Jerusalem,  Karachi,  Kehl, 
La  Guaira,  Leghorn,  Liege,  Madras,  Malaga,  Managua,  Melbourne,  Nantes, 
Nassau,  Newcastle  (New  South  Wales),  Newcastle  (England),  Port 
Antonio,  Punta  Arenas,  Port  au  Prince,  Riga,  Sandakan,  Progreso,  Seville, 
Saint  John  (New  Brunswick),  Saint  Michaels,  Saint  Thomas  (West  Indies), 
San  Jose,-  Sheffield,  Swansea,  Sydney  (Nova  Scotia),  Tabriz,  Tampico, 
Tamsui,  Trieste,  Trinidad. 

Class  eight,  two  thousand  five  hundred  dollars :  Acapulco,  Aden,  Algiers, 
Antung,  Batum,  Belize,  Bergen,  Breslau,  Brunswick,  Cardiff,  Chihuahua, 
Ciudad  Juarez,  Ciudad  Porfirio  Diaz,  Cognac,  Cork,  Curasao,  Erfurt, 
Gibraltar,  Gothenburg,  Hamilton  (Bermuda),  Hull,  Jerez  de  la  Prontera, 
Kingston  (Ontario),  Leeds,  Limoges,  Madrid,  Magdeburg,  Malta,  Mara- 
caibo,  Martinique,  Matamoros,  Mazatlan,  Mersine,  Nice,  Nogales,  Nuevo 
Leredo,  Orillia,  Owen  Sound,  Pljrmouth,  Port  Limon,  Prescott,  Puerto 
Cortez,  Rosario,  Roubaix,  Saint  Johns  (Newfoundland),  Saint  Etienne, 
San  Luis  Potosi,  Samia,  Sault  Sainte  Marie,  Stettin,  Swatow,  Tamatave, 
Tegucigalpa,  Teneriffe,  Trebizond,  Tripoli,  Valencia,  Windsor  (Ontario), 
Yarmouth,  Zanzibar. 

Class  nine,  two  thousand  dollars:  Aguascalientes,  Asuncion,  Bagdad, 
Bristol,  Campbellton,  Cape  Gracias,  Cape  Haitien,  Cartagena,  Ceiba,  Char- 
lottetown,  Cornwall,  Durango,  Ensenada,  Fernie,  Port  Erie,  Goree-Dakar, 
Grenobel,  Guadeloupe,  Hermosillo,  Hobart,  La  Paz,  Manzanillo,  Maskat, 
Moncton,  Niagara  Falls,  Patras,  Port  Louis,  Puerto  Cabello,  Puerto  Plata, 
Rouen,  Saigon,  Saint  Johns  (Quebec),  Saint  Pierre,  Saint  Stephen,  Salina 
Cruz,  Saltillo,  Sierra  Leone,  Sivas,  Stavanger,  Suva,  Tahita,  Tapachula, 
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Turin,  Turks  Island,  Venice.     [34  Siai.  L.  99,  as  amended  hy  35  Stat,  L. 
101,  35  Stat.  L.  593.] 

The  classification  of  consuls  and  consuls-general  was  amended  "  to  read  as  *'  above 
giren  by  the  Act  of  May  11,  1908,  ch.  161,  36  Stat.  L.  101,  entitled  "An  Act  to  amend 
an  act  entitled  'An  Act  to  provide  for  the  reorganization  of  the  consular  service  of  the 
United  States,*  approved  April  5,  1906/' 

This  section  was  further  amended  by  the  Act  of  Feb.  3,  1909,  ch.  60,  35  Stat.  L.  593. 
The  amendments  consisted  in  striking  out  "  Messina  "  in  clasu  nine,  consuls,  and  adding 
the  word  "  Catania  "  in  class  seven,  consuls. 

The  salaries  of  consuls-general  and  consuls  were  fixed  in  accordance  with  the  fore- 
going provisions  by  the  latter  part  of  section  2  of.  an  Act  of  Feb.  5,  1915,  ch.  23,  given 
infra,  p.  45. 

Change  in  the  dasaifiication. —  VMicn  an  appointed  for  that  place.    The  Act  mak- 

appropriation   act   places   a   consul   in   a  ing    appropriations   for   the   year   ending 

given  class  at  the  salary  of  that  class,  so  June  30.  1882,  included  the  consulate  at 

much   of   previous   enactments,   including  Turk's  Island  in  class  seven,  and  appro- 

that  of  June  11,  1874,  which  included  the  priated  the  salary   of  $1,000   a  year  for 

consul  in  a  different  class,  are  repealed  by  each  consul   of  that  class.     An   appoint- 

necessary  implication.    Matthews  t>.  U.  S.,  ment  to  that  consulate,  made  subsequent 

(1887)  123  U.  S.  182,  8  S.  Ct.  80,  31  U.  S.  to  the  Act  of  1882,  was  evidently  made 

(L.    ed.)     127.      See    Mahoney    v.   U.    S.,  with  reference  to  and  in   consequence  of 

(1869)  10  Wall.  62,  19  U.  S.  (L.  ed.)  864.  the  new  classification,  and  the  incumbent 

From   1876  to   1882  the  salarv  of  the  is  only  entitled  to  the  salary  of  $1,000. 

consul  at  Turk's  Island  was  omitted  from  Sawyer  v.  U.  S.,   (1887)    22  Ct.  CI.  326. 

the  appropriation  acts  and  no  consul  was  See  Byers  v.  U.  S.,  (1887)   22  Ct.  CI.  59. 

Sec.  3.  [Vice  and  deputy  officers  —  temporary  service  of  consuls  — 
time  limit  —  commercial  agencies  abolished.]  That  the  offices  of  vice- 
consuls-general,  deputy  consuls-general,  vice-consuls,  and  deputy  consuls 
shall  be  filled  by  appointment,  as  heretofore,  except  that  whenever,  in  his 
judgment,  the  good  ol  the  service  requires  it,  consuls  may  be  designated  by 
the  President  without  thereby  changing  their  classification  to  act  for  a 
period  not  to  exceed  one  year  as  vice-consuls-general,  deputy  consuls-gen- 
eral, vice-consuls,  and  deputy  consuls;  and  when  so  acting  they  shall  not 
be  deemed  to  have  vacated  their  offices  as  consuls.  Consular  agents  may 
be  appointed,  when  necessary,  as  heretofore.  The  grade  of  commercial 
agent  is  abolished.    [34  Stat.  L.  100.] 

The  oflSces  of  viceHX>n8ul-general,  deputy  consul-general  and  deputy  consul  were  abol- 
ished by  section  6  of  the  Act  of  Feb.  5,  1915,  ch.  23,  infra,  p.  45. 

Sec.  4.  [Inspectors  of  consulates  —  appointment  of  consuls-general  at 
large  authorized  —  salaries  —  duties  —  powers  —  bonds.]  That  there 
shall  be  five  inspectors  of  consulates,  to  be  designated  and  commissioned 
as  consuls-general  at  large,  who  shall  receive  an  annual  salary  of  five  thou- 
sand dollars  each,  and  shall  be  paid  their  actual  and  necessary  traveling  and 
subsistence  expenses  while  traveling  and  inspecting  under  instructions  from 
the  Secretary  of  State.  They  shall  be  appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate,  from  the  members  of  the  consular 
force  possessing  the  requisite  qualifications  of  experience  and  ability.  They 
shall  make  such  inspections  of  consular  offices  as  the  Secretary  of  State 
shall  direct,  and  shall  report  to  him.  Each  consular  office  shall  be  inspected 
at  least  once  in  every  two  years.  Whenever  the  President  has  reason  to 
believe  that  the  business  of  a  consulate  or  a  consulate-general  is  not  being 
properly  conducted  and  that  it  is  necessary  for  the  public  interest,  he  may 
authorize  any  consul-general  at  large  to  suspend  the  consul  or  consul- 
general,  and  administer  the  office  in  his  stead  for  a  period  not  exceeding 
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ninety  days.  In  such  case  the  consul-general  at  large  so  authorized  shall 
have  power  to  suspend  any  vice  or  deputy  consular  officer  or  clerk  in  said 
office  during  the  period  aforesaid.  The  provisions  of  law  relating  to  the 
official  bonds  of  consuls-general,  and  the  provisions  of  sections  seventeen 
hundred  and  thirty-four,  seventeen  hundred  and  thirty-five,  and  seventeen 
hundred  and  thirty-six,  Revised  Statutes  of  the  United  States,  shall  apply 
to  consuls-general  at  large.    [34  Stat,  L.  100.] 

The  provisions  above  mentioned  relating  to  official  bonds  are  contained  in  R.  S.  sec. 
1^97,  infra,  p.  26.  R.  S.  sees.  1734,  1735,  and  1736  mentioned  in  the  text  are  set  out 
infra,  pp.  38,  39. 

Sec.  5.  [Citizenship  of  consular  clerks.]  No  person  who  is  not  an 
American  citizen  shall  be  appointed  hereafter  in  any  consulate-general  or 
consulate  to  any  clerical  position  the  salary  of  which  is  one  thousand  dol- 
lars a  year  or  more.     [34  Stat.  L.  101.] 

Section  6  of  this  Act  amended  R.  S.  sees.  1699  and  1700,  given  infra,  pp.  27,  28. 
R.  S.  sec.  1704,  infra,  p.  29,  authorized  the  appointment  of  consular  clerks. 

Sec.  7.  [Notarial  acts  required  —  fees.]  That  every  consular  officer  of 
the  United  States  is  hereby  required,  whenever  application  is  made  to  him 
therefor,  within  the  limits  of  his  consulate,  to  administer  to  or  take  from 
any  person  any  oath,  affirmation,  affidavit,  or  deposition,  and  to  perform 
any  other  notarial  act  which  any  notary  public  is  required  or  authorized  by 
law  to  do  within  the  United  States;  and  for  every  such  notarial  act  per- 
formed he  shall  charge  in  each  instance  the  appropriate  fee  prescribed  by 
the  President  under  section  seventeen  hundred  and  forty-five,  Revised 
Statutes.     [34  Stat.  L,  101.] 

R.  S.  sec.  1745  mentioned  in  the  text  is  given  infra,  p.  48.  And  see  R.  S.  sec.  1750, 
infra,  p.  49. 

Sec.  8.  [Fees,  official  and  unofficial,  to  be  paid  into  the  Treasury  — 
consular  agents  allowed  fees  —  maximum  amount  —  additional  compensa- 
tion of  vice-consular  officers.]  That  all  fees,  official  or  unofficial,  received 
by  any  officer  in  the  consular  service  for  services  rendered  in  connection 
with  the  duties  of  his  office  or  as  a  consular  officer,  including  fees  for 
notarial  services,  and  fees  for  taking  depositions,  executing  commissions  or 
letters  rogatory,  settling  estates,  receiving  or  paying  out  moneys,  caring 
for  or  disposing  of  property,  shall  be  accounted  for  and  paid  into  the 
Treasury  of  the  United  States,  and  the  sole  and  only  compensation  of  such 
officers  shall  be  by  salaries  fixed  by  law ;  but  this  shall  not  apply  to  consular 
agents,  who  shall  be  paid  by  one  half  of  the  fees  received  in  their  offices, 
up  to  a  maximum  sum  of  one  thousand  dollars  in  any  one  year,  the  other 
half  being  accounted  for  and  paid  into  the  Treasury  of  the  United  States. 
And  vice-consuls-general,  deputy  consuls-general,  vice-consuls,  and  deputy 
consuls,  in  addition  to  such  compensation  as  they  may  be  entitled  to  receive 
as  consuls  or  clerks,  may  receive  such  portion  of  the  salaries  of  the  consul- 
general  or  consuls  for  whom  they  act  as  shall  be  provided  by  regulation. 
[34  Stat.  L.  101.] 

The  offices  of  vice-consul-general,  deputy  consul-general,  and  deputy  consul  were  abol- 
ished by  the  Act  of  Feb.  5,  1915,  ch.  23,  §  6,  infra,  p.  45. 

This  section  superseded  R.  S.  sees.  1702  and  1703  noted  infra,  pp.  28,  29,  and  R.  S. 
sees.  1729  and  1730  noted  infra,  p.  37.    See  the  notes  to  said  sections. 
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A  provision  of  the  Deficiencies  Appropriation  Act  of  July  7,  1884,  ch.  334,  23  Stat.  L. 
237,  was  as  follows:  ''And  hereafter  it  shall  not  be  lawful  for  any  consular  officer  to 
appropriate  to  his  own  use  or  expend  from  the  amount  received  from  the  fees  of  his 
office  any  sum  in  excess  of  the  allowance  of  salary  and  fees  directly  authorized  by  law, 
and  consular  officers  paid  exclusively  by  fees  and  consuls  paid  in  part  by  salary  and  in 
part  by  fees,  shall  only  appropriate  to  their  own  use  or  expend  such'  portion  of  the  fees 
as  is  authorized  by  law.'' 

Sec.  9.  [Invoice  fees  to  be  prescribed  by  the  President.]  That  fees  for 
the  consular  certification  of  invoices  shall  be,  and  they  hereby  are,  included 
with  the  fees  for  official  services  for  which  the  President  is  authorized  by 
section  seventeen  hundred  and  forty-five  of  the  Kevised  Statutes  to  pre- 
scribe rates  or  tariffs;  and  sections  twenty-eight  hundred  and  fifty-one  and 
seventeen  hundred  and  twenty-one  of  the  Revised  Statutes  are  hereby 
repealed.    [34  Stat  L.  101.] 

H.  S.  sec.  1745  mentioned  in  the  text  is  given  infra,  p.  48.  R.  S.  sec.  1721  repealed 
by  the  text  is  noted  tn/ra,  p.  35,  and  R.  S.  sec.  2851,  likewise  repealed,  is  noted  under 
the  title  Customs  Duties,  vol.  2,  p.  998. 

Sec.  10.  [Consulatee  to  be  supplied  with  documentary  stamps  —  to  be 
affixed  to  documents  requiring  notarial,  etc.,  acts  —  invalidity  of 
unstamped  documents.]  That  every  consular  officer  shall  be  provided  and 
kept  supplied  with  adhesive  official  stamps,  on  which  shall  be  printed  the 
equivalent  money  value  of  denominations  and  to  amounts  to  be  determined 
by  the  Department  of  State,  and  shall  account  quarterly  to  the  Department 
of  State  for  the  use  of  such  stamps  and  for  such  of  them  as  shall  remain  in 
his  hands.  Whenever  a  consular  officer  is  required  or  finds  it  necessary  to 
perform  any  consular  or  notarial  act  he  shall  prepare  and  deliver  to  the 
party  or  parties  at  whose  instance  such  act  is  performed  a  suitable  and 
appropriate  document  as  prescribed  in  the  consular  reprulations  and  affix 
thereto  and  duly  cancel  an  adhesive  stamp  or  stamps  of  the  denomination 
or  denominations  equivalent  to  the  fee  prescribed  for  such  consular  or 
notarial  act,  and  no  such  act  shall  be  legally  valid  within  the  jurisdiction 
of  the  Qovemment  of  the  United  States  unless  such  stamp  or  stamps  is  or 
are  affixed  and  canceled.    [34  Stat.  L.  102,] 

As  to  receipts  for  fees,  see  R.  S.  sec.  1726,  infra,  p.  36. 

Sec.  11.  [Effect.]  That  this  Act  shall  take  effect  on  the  thirtieth  day  of 
June,  nineteen  hundred  and  six.    .[34  Stat.  L.  102.] 

Sec.  12.  [Repeal.]  That  all  Acts  or  parts  of  Acts  inconsistent  with  this 
Act  are  hereby  repealed.    [34  Stat.  L.  102.] 


Sec.  1691.  [Consuls,  etc.,  not  to  hold  office  at  different  consulates.] 

No  consul-general  or  consul  shall  be  permitted  to  hold  the  office  of  consul- 
general  or  consul  at  any  other  consulate,  or  exercise  the  duties  thereof. 
[B.  8.] 

A«t  of  March  3,  1SS9,  ch.  126,  15  Stat.  L.  322. 


J 
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Sec.  1692.  This  section  was  as  follows: 

"The  President  is  authorized  to  appoint  three  interpreters  of  the  Chinese  language, 
who  fiJiall  be  entitled  to  compensation  for  their  services,  respectively,  at  a  rate  not  to 
exceed  fifteen  hundred  dollars  a  year,  to  be  determined  by  the  President,  and  to  assign 
such  interpreters,  from  time  to  time,  to  such  consulates  in  China  and  with  such  duties 
as    he  may  think  proper."    Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  55. 

This  section  is  repealed  by  the  Consular  and  Diplomatic  Appropriation  Act  of  June 
11,  1874,  ch.  275,  §  3,  18  Stat.  L.  70,  given  infra,  p.  40.  Section  6  of  the  Act  of  1866,  ch. 
127j  there  mentioned,  formB  section  1692  of  the  Revised  Statutes  given  above. 

Sec.  1693.  [Salary  of  interpreter  at  Bangkok.]  The  salary  of  the 
interpreter  at  the  consulate  of  Bangkok,  in  Siam,  shall  not  exceed  the  sum 
of  five  hundred  dollars  a  year ;  and  no  salary  shall  be  allowed  the  marshal 
at  that  consulate.    [R,  8,] 

Act  of  March  3,  1869,  ch.  125,  16  Stat.  L.  322. 

By  the  Diplomatic  and  Consular  Appropriation  Act  of  March  4,  1915,  ch.  145,  |  1, 
38  Stat.  L.  1117,  an  appropriation  of  $1,500  is  made  for  an  interpreter  to  legation  and 
consulate-general  to  Bangkok,  Siam. 

Sec.  1694.  [Consul  at  Trinidad  de  Cuba.]  The  President  is  authorized 
whenever  in  his  judgment  the  public  interest  may  so  require,  to  discontinue 
the  consulate  of  the  United  States  at  Trinidad  de  Cuba,  and  to  appoint  at 
Cienfuegos,  in  that  island,  a  consul  with  the  same  salary  and  emoluments 
as  those  now  allowed  by  law  to  the  consul  at  Trinidad  de  Cuba.     [R,  8,] 

Act  of  March  3,  1«63,  ch.  79,  12  Stat.  L.  754. 

This  section  is  evidently  superseded  by  the  Act  of  April  5,  1906,  ch.  1366,  §  2,  given 
supra,  p.  19. 

Sec.  1695.  [Extent  of  consulates,  and  appointment  of  yice-consular 
officers.]  The  President  is  authorized  to  define  the  extent  of  country  to  be 
embraced  within  any  consulate  or  commercial  agency,  and  to  provide  for 
the  appointment  of  vice-consuls,  vice-commercial  agents,  deputy  consuls, 
and  consular  agents,  therein,  in  such  manner  and  under  such  regulations 
as  he  shall  deem  proper ;  but  no  compensation  shall  be  allowed  for  the  serv- 
ices of  any  such  vice-consul,  or  vice-commercial  agent,  beyond  nor  except 
out  of  the  allowance  made  by  law  for  the  principal  consular  officer  in 
whose  place  such  appointment  shall  be  made.  No  vice-consul,  vice-com- 
mercial agent,  deputy  consul,  or  consular  agent,  shall  be  appointed  other- 
wise than  under  such  regulations  as  have  been  or  may  be  prescribed  by  the 
President.    [.B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  67. 

The  provisions  of  this  section  relating  to  commercial  agencies  and  vice-commercial 
agents  were  superseded  by  the  Act  of  April  5,  1906,  ch.  1366,  §  3,  supra,  p.  21.  The 
office  of  deputy  consul  was  abolished  by  an  Act  of  Feb.  5,  1915,  ch.  23,  §  6,  infra,  p.  45. 

'*  The  claim  that  Congress  was  without  grant  of  power  expressed  in  the  same  sec- 
power  to  vest  in  the  President  the  ap-  tion,  saymg  'but  the  Congress  may  by 
pointment  of  a  subordinate  officer  called  a  law  vest  the  appointment  of  such  inferior 
vice-consul,  to  be  charged  with  the  duty  of  officers,  as  they  think  proper,  in  the  Presi- 
temporarily  performing  the  functions  of  dent  alone,  in  the  courts  of  law  or  in  the 
the  consular  office,  disregards  both  the  let-  heads  of  departments.' "  U.  S.  v.  Eaton, 
ter  and  spirit  of  the  Constitution.  Al-  (1898)  169  U.  S.  331,  18  S.  Ct.  374,  42 
though  article  II,  section  2,  of  the  Const!-  U.  S.  (L.  ed.)  767. 
tut  ion  requires  consuls  to  be  appointed  by  Vice-consul  acting  as  consul-gftneral  and 
the  President  *  by  and  with  the  advice  and  minister  resident. —  Upon  the  appointment 
consent  of  the  Senate,*  the  word  *  consul '  of  a  vice-consul  to  perform  temporarily 
therein  does  not  embrace  a  subordinate  the  functions  of  the  office  during  the  ab- 
and  temporary  officer  like  that  of  vice-  sence  of  a  consul-general,  who  also  held 
consul  as  defined  in  the  statute.  The  ap-  the  office  of  minister  resident,  the  allow- 
pointment  of  such  an  officer  is  within  the  ance  to  the  vice-consul  should  be  computed 
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on  the  salary  received  by  the  principal  ajs  ter  resident  consul-general,  under  consular 
minlater  resident  and  consul-general.  "As  regulations  promulgated  with  the  approval 
the  duties  of  the  two  offices  have  thus  of  the  President,  where  the  minister  resi- 
been  inseparably  blended  by  Congress,  and  dent  and  consul-general,  being  seriously 
presumably  the  performance  of  the  func-  ill,  was  granted  by  the  President  a  leave 
tion  of  one  office  embraced  of  necessity  of  absence,  and  before  leaving  his  post 
the  discharge  of  the  duties  of  the  other,  appointed  one  as  acting  vice-consul,  and 
we  do  not  think  the  accounting  officers  administered  to  him  an  oath  faithfully  to 
erred  in  treating  the  salary  fixed  for  the  discharge  the  duties  of  the  office  of  vice- 
joint  service  as  indivisible,  and  in  not  at-  consul,  who  executed  official  bonds  which 
tempting  an  apportionment,  w^hen  Con-  were  approved  by  the  department,  and  the 
gress  hiul  failed  to  direct  that  such  divi-  department  acknowledged  his  communica- 
sion  be  made,  oi:  to  furnish  the  method  of  tions  and  acted  upon  them  as  communica- 
making  it."  U.  &".  v.  Eaton,  (1898)  169  tions  from  a  person  authorized  to  perform 
U.  S.  331,  18  S.  Ct.  374,  42  U.  S.  (L.  ed.)  the  duties  of  minister  resident  and  consul- 
767.  general  in  the  emergency  then  existing. 
An  emergency  appointment  as  acting  U.  S.  v.  Eaton,  (1898)  169  U.  S.  331,  18 
^ce-consul  was  properly  made  by  a  minis-  S.  Ct.  374,  42  U.  S.   (L.  ed.)  767. 

Sec.  1696.  [Expenses  of  vice-consulates  and  consular  agencies.]  The 
only  allowance  to  any  vice-consulate  or  consular  agency  for  expenses  shall 
be  an  amount  sufficient  to  pay  for  stationery  and  postage  on  official  letters, 
[B.  8.] 

•  Act  of  March  3,  1869,  ch.  125,  15  Stat.  L.  322. 

Compenaation    of   clerk. —  This    section  der    his    authority    to    appoint   consular 

does  not  make  a  consul  liable  for  the  com*  clerks  and  to  fix  their  compensation.  Ij.  S. 

pensation  of  a  clerk  at  a  consular  agency,  r.  Owen,  (1891)  47  Fed.  797. 
who  was  appointed  by  the  President  un- 

*  Sec.  1697.  [Bonds  of  consular  officers  to  be  furnished  and  deposited 
with  Secretary  of  the  Treasury.]  Every  consul-general,  consul,  and  com- 
mercial agent,  before  he  receives  his  commission,  or  enters  upon  the  duties 
of  his  office,  shall  give  a  bond  to  the  United  States,  with  such  sureties,  who 
shall  be  permanent  residents  of  the  United  States,  as  the  Secretary  of 
State  shall  approve,  in  a  penal  sum  not  less  than  one  thousand  dollars, 
and  in  no  case  less  than  the  annual  compensation  allowed  to  such  officer, 
and  not  more  than  ten  thousand  dollars,  and  in  such  form  as  the  President 
shall  prescribe,  conditioned  for  the  true  and  faithful  accounting  for,  pay- 
ing over,  and  delivering  up  of  all  fees,  moneys,  goods,  effects,  books,  records, 
papers,  and  other  property  which  shall  come  to  his  hands,  or  to  the  hands 
of  any  other  person,  to  his  use  as  such  consul-general,  consul,  oi*  commercial 
agent  under  any  law,  now  or  hereafter  enacted,  or  by  virtue  of  his  office ; 
and  for  the  true  and  faithful  performance  of  all  other  duties,  now  or  here- 
after lawfully  imposed  upon  him  as  such  consul-general,  consul,  or  com- 
mercial agent.  The  bond  herein  mentioned  shall  be  deposited  with  the 
Secretary  of-  the  Treasury.  In  ease  of  a  breach  of  any  such  bond,  any 
person  thereby  injured  may  institute,  in  his  own  name  and  for  his  sole 
use,  a  suit  on  said  bond,  and  thereupon  recover  such  damages  as  shall  be 
legally  assessed,  with  costs  of  suit,  for  which  execution  may  issue  for  him 
in  due  form ;  but  if  such  party  fails  to  recover  in  the  suit,  judgment  shall 
be  rendered  and  execution  may  issue  against  him  for  costs  in  favor  of  the 
defendant,  and  the  United  States  shall,  in  no  case,  be  liable  for  the  same. 
The  said  bond  shall  remain,  after  any  judgment  rendered  thereon,  as  a 
flecurity  for  the  benefit  of  any  person  injured  by  a  breach  of  the  condition 
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of  the  same  until  the  whole  penalty  has  been  recovered ;  and  the  proceeding 
Lhall  always  be  as  directed  in  this  section.    [B.  8.] 

This  section  was  "  amended  to  read  as  "  above  given  by  section  1  of  the  Act  of  Dec. 
21,^  1898,  ch.  36,  30  Stat.  L.  770.    Originally  it  was  as  follows: 

Sbc.  1697.  Every  consul-general,  consul,  and  commercial  agent,  before  he  receives 
his  commission  or  enters  upon  the  duties  of  his  office,  shall  give  a  bond  to  the  United 
States,  with  such  sureties,  who  shall  be  permanent  residents  of  the  United  States,  as  the 
Secretary  of  State  sliall  approve,  in  a  penal  sum  not  less  than  one  thousand  dollars,  and 
in  no  case  less  than  the  annual  compensation  allowed  to  such  officer,  and  not  more 
than  ten  thousand  dollars,  and  in  such  form  as  the  President  shall  prescribe,  condi- 
tioned for  the  true  and  faithful  accounting  for,  paying  over,  and  delivering  up  of  all 
fees,  moneys,  goods,  effects,  books,  records,  papers,  and  other  property  which  shall  com© 
to  his  hands,  or  to  the  hands  of  any  other  person  to  his  use  as  such  consul-general, 
consul,  or  commercial  agent,  under  any  law  now  or  hereafter  enacted;  and  for  the 
true  and  faithful  performance  of  all  other  duties  now  or  hereafter  lawfully  imposed 
upon  him  as  such  consul-general,  consul,  or  commercial  agent.  The  bonds  herein  men- 
tioned shall  be  deposited  with  the  Secretary  of  the  Treasury."  Act  of  Aug.  18,  1866, 
ch.  127,  11  Stat.  L.  56. 

The  provisions  of  this  section  relating  to,  commercial  agents  were  superseded  by  the 
Act  of  April  5,  1906,  ch.  1266,  §  3,  8upra,  p.  21,  which  abolished  this  office. 

By  a  provision  of  section  1  of  the  Consular  and  Diplomatic  Appropriation  Act  of 
June  11, 1874,  ch.  275,  it  was  provided  that: 

"  The  bonds  which  consular  officers  who  are  not  compensated  by  salaries  are  required 
by  the  thirteenth  section  of  the  act  of  August  eighteenth,  eighteen  hundred  and  fifty- 
six,  to  enter  into,  shall  hereafter  be  made  with  such  sureties  as  the  Secretary  of  State  * 
shall  approve."     [18  Stat,  L.  67.] 

This  provision  was  superseded  by  a  provision  contained  in  the  Act  of  April  5,  1906, 
ch.  1366,  §  8,  given -siifra,  p.  22,  relating  to  the  salaries  of  consular  officers.  The  Act 
of  Aug.  18,  1856,  ch.  127,  §  13,  mentioned  in  the  superseded  provisions  above  given,  was 
embodied  in  R.  S.  sec.  1697,  given  in  the  text  section. 

Failure  to  give  bond. —  A  person  was  faithfully   pay   over   and   deliver  up   all 

appointed   minister   resident   and  consul-  moneys,   etc.,   which   shall  come  into   his 

general  to  Hayti.     He  took  the  oath  of  hands,"    makes    the    sureties    liable    for 

office,  but  as  he  failed  to  give  the  official  moneys  that  the  government  might  over- ' 

bond  the  Pl-esident  determined  not  to  de-  pay  the  principal   for  salary.     U.   S*.  v, 

hver  the  commission  to  him.    The  attor-  Bee,  (C.  C.  A.  1893)  54  Fed.  112,  7  U.  S. 

ney-general   advised  that   as  he  had  not  App.  459,  4  C  C.  A.  219. 

given  the  bond,  he  never  became  entitled  But  for  pnrposee  and  objects  not  com- 

even  to  demand  a  commission,  let  alone  piehended  within  his  consular  duties,  the 

enter  upon  the  duties  of  the  office,  from  sureties  on  the  bond  of  a  consul  cannot 

which  it  followed  that  he  could  not  claim  be  called  upon  to  account  for  moneys  re- 

any  of  the  emoluments.      (1885)    18  Op.  ceived  by  him.    U.  S.  i?.  Bell,  (1829)  Gilp. 

Atty.-Gen.   167.  41,  24  Fed.  Cas.  No.  14,565. 

It  was  so  held,  on  the  same  facts,  in  Negligence  of  the  Treasury  Department 

Williams  r.  U.  S.,   (1888)   23  Ct.  CI.  46,  does   not  release  the  sureties.     "All  the 

and  the  court  said :     **  The  question  does  property  of  the  United  States  is  held  in 

not  arise  here  whether  such  an  officer  un-  trust  for  the  people,  and  it  is  now  well 

der  some  circumstances,  and  to  some  ex-  settled  upon  grounds  of  public  policy  that 

tent,  might  not  be  held  to  have  been  in  the   public   interests   shall   not   be   preju- 

otlice  and  entitled  to  its  salary  from  the  diced   by    the   neglect   of   the   officers   or 

date  of  his  commission  or  from  the  date  agents  to  whose  care  they  are  confided." 

of  his  taking  the  oath,  if  within  a  reason-  Ij.  S.  t*.  Bee,  (C.  C.  A.  1893)  54  i«ed.  112, 

abl^  or  proper  time  his  bond  should  be  7  U.  S.  App.  459,  4  C.  C.  A.  219. 

tendered,  because  the  claimant  never  ten-  Surety    companies. —  The    secretary    of 

dered  a  bond  at  any  tiitie."    See  Eaton's  state  may  accept  as  sureties  upon  official 

Case,  under  R.  S.  sec.  1698,  following.  bond  of  consular  officers  corporations  or- 

Oveipayments  on  salary. —  A  bond  un-  ganized  under  state  or  United  States  laws 

dertaking  that  the  principal  should  **  truly  known   as  surety  companies.   .  ( 1891 )    20 

and  faithfully  discharge  the  duties  of  his  Op.  Atty.-Gen.  16. 
said  office  according  to  law,  and  truly  and 

Sec.  1698.  [Bonds  of  vice-consuls.]  Every  vice-consul-general  or  vice- 
consul  shall,  before  he  enters  on  the  execution  of  his  trust,  give  bonds,  with 
such  sureties,  who  shall  be  permanent  residents  of  the  United  States,  as 
shall  be  approved  by  the  Secretary  of  State,  in  a  sum  not  less  than  two 
thousand  dollars  nor  more  than  ten  thousand  dollars,  conditioned  for  the 
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true  and  faithful  discharge  of  the  duties  of  his  office  according  to  law,  and 
for  truly  accounting  for  all  moneys,  goods,  and  effects  which  may  come 
into  his  possession  by  virtue  of  his  office.  The  bond  shall  be  lodged  in  the 
office  of  the  Secretary  of  the  Treasury.  In  case  of  a  breach  of  any  such 
bond,  any  person  thereby  injured  may  institute,  in  his  own  name,  and  for 
his  sole  use,  a  suit  on  said  bond,  and  thereupon  recover  such  damages  as 
shall  be  legally  assessed,  with  costs  of  suit,  for  which  execution  may  issue 
for  him  in  due  form ;  but  if  such  party  fails  to  recover  in  the  suit,  judg- 
ment shall  be  rendered  and  execution  may  issue  against  him  for  costs  in 
favor  of  the  defendant,  and  the  United  States  shall  in  no  case  be  liable 
for  the  same.  The  said  bond  shall  remain  after  any  judgment  renderied 
thereon  as  a  security  for  the  benefit  of  any  person  injured  by  a  breach  of 
the  condition  of  the  same  until  the  whole  penalty  has  been  recovered ;  and 
the  proceedings  shall  always  be  as  directed  in  this  section.  That  when 
suit  is  brought  upon  the  bond  prescribed  in  this  or  the  preceding  section, 
if  the  principal  in  the  bond  resides  in  a  foreign  country,  the  summons,  or 
other  process,  may  be  served  upon  him  by  filing  a  certified  copy  of  the 
same  with  the  Secretary  of  the  Treasury,  which  service  shall  be  deemed 
sufficient  to  give  the  court  jurisdiction  over  the  person  and  property  of 
the  defendant;  and  the  bond  prescribed  in  this  and  the  preceding  section 
shall  contain  a  condition  to  accept  such  service  as  sufficient  to  give  the  court 
jurisdiction  as  aforesaid.  The  principal  shall  have  ninety  dajrs  from  he 
time  of  such  service  in  which  to  enter  his  appearance  in  the  action.  When 
a  copy  of  such  summons  or  other  process  has  been  filed  with  the  Secretary 
of  the  Treasury,  he  shall  at  once  mail  a  copy  thereof  to  the  principal  at  his 
last  known  place  of  residence.     [B,  S.] 

This  section  was  amended  to  read  as  above  given  by  section  2  of  the  Act  of  Dec.  21, 
1898,  ch.  36,  30  Stat.  L.  770.    Originally  it  was  as  follows: 

**  Sec.  1698.  Every  vice-consul  shall,  before  he  enters  on  the  execution  of  his  trust, 
give  bond,  with  such  sureties  as  shall  be  approved  by  tbe  Secretary  of  State,  in  a  sum 
of  not  less  than  two  thousand  nor  more  than  ten  thousand  dollars,  conditioned  for  the 
true  and  faithful  discharge  of  the  duties  of  his  office  according  to  law,  and  for  truly 
accounting  for  all  moneys,  goods,  and  effects  which  may  come  into  his  possession  by 
virtue  of  his  office.  The  bond  shall  be  lodged  in  the  office-  of  the  Secretary  of  the 
Treasury."    Act  of  April  14,  1792,  ch.  24,  1  Stat.  L.  256. 

The  office  of  vice-consul-general  was  abolished  by  a  provision  of  section  6  of  the  Act 
of  Feb.  5,  1916,  ch.  23,  infra,  p.  45. 

Statutory  provisions  as  to  bonds  of  offl-  his  bond  by  the  secretary  of  state.    U.  S. 

ccra  arc  directory  and  not  mandatory,  and  v.  Eaton,  (1898)   169  U.  S.  331,  18  S.  Ct. 

there  is  no  error  in  allowing  one,  who  per-  374,    42    U.    S.    (L.    ed.)    767.      But    see 

forms  the  duties  of  vice-consul,  compensa-  Ditinese's  Case,  (1879)  15  Ct.  CI.  64. 
tion  for  a  period  prior  to  the  approval  of 

Sec.  169d.  [Consular  officers  not  to  transact  business.]  No  consul- 
general,  consul,  or  consular  agent  receiving  a  salary  of  more  than  one  thou- 
sand dollars  a  year  shall,  while  he  holds  his  office,  be  interested  in  or  trans- 
act any  business  as  a  merchant,  factor,  broker,  or  other  trader,  or  as  a  clerk 
or  other  agent  for  any  such  person  to,  from,  or  within  the  port,  place,  or 
limits  of  his  jurisdiction,  directly  or  indirectly,  either  in  his  own  name  or 
in  the  name  or  through  the  agency  of  any  other  person ;  nor  shall  he  prac- 
tice as  a  lawyer  for  compensation  or  be  interested  in  the  fees  or  compensa- 
tion of  any  lawyer;  and  he  shall  in  his  official  bond  stipulate  as  a  condition 
thereof  not  to  violate  this  prohibition.     [R,  S.] 

This  section  was  amended  to  read  as  ahove  given  by  an  Act  of  April  5,  1906,  ch.  1366, 
(  6,  34  Stat.  L.  101.    The  original  provision  was  as  follows: 
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"  Sec.  1699.  No  consul-general,  consul,  or  commercial  agent,  embraced  in  Schedule  B, 
shall,  while  he  holds  his  office,  be  interested  in  or  transact  any  business  as  a  merchant, 
factor,  broker,  or  other  trader,  or  as  a  clerk. or  other  agent  for  any  such  person  to, 
from,  or  within  the  port,  place,  or  limits  of  his  consulate  or  commercial  agency, 
directly  or  indirectly,  either  in  his  own  name,  or  in  the  name  or  through  the  agency  of 
any  other  person;  and  he  shall,  in  his  official  bond,  stipulate,  as  a  condition  thereof, 
not  to  violate  this  prohibition." 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  55. 

And  see  the  Act  of  Feb.  5,  1915,  ch.  23,  §  7,  infra,  p.  65. 

Sec.  1700.  [Extension  of  prohibition  upon  transacting  business.]    All 

consular  officers  whose  respective  salaries  exceed  one  thousand  dollars  a 
year  shall  be  subject  to  the  prohibition  against  transacting  business,  prac- 
ticing as  a  lawyer,  or  being  interested  in  the  fees  or  compensation  of  any 
lawyer  contained  in  the  preceding  section.  And  the  President  may  extend 
the  prohibition  to  any  consul-general,  consul,  or  consular  agent  whose  salary 
does  not  exceed  one  thousand  dollars  a  year  or  who  piay  be  compensated  by 
fees,  and  to  any  vice  or  deputy  consular  officer  or  consular  agent,  and  may 
require  such  officer  to  give  a  bond  not  to  violate  the  prohibition.     [R.  S.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  April  6,  1906,  ch. 
1366,  §  6,  34  Stat.  L.  101.    Originally  it  was  as  foUows: 

"  Sec.  1700.  All  consular  officers  whose  respective  salaries  exceed  one  thousand  dollars 
a  year,  shall  be  subject  to  the  prohibition  against  transacting  business  contained  in 
the  preceding  section.  And  the  President  may  extend  the  prohibition  to  any  consul 
or  commercial  agent  not  embraced  in  Schedules  B  and  C,  and  to  any  vice-consul,  vice- 
commercial  agent,  deputy  consul,  or  consular  agent,  and  may  require  such  officer  to 
give  a  bond  not  to  violate  the  same." 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  57;  Act  of  Feb.  4,  1862,  ch.  17,  12  Stat.  L 
335,  336. 

See  the  Act  of  Feb.  5,  1915,  ch.  23,  f|  7,  infra,  p.  55. 

Sec.  1 701 .  [Penalty  for  illegally  transacting  business.]  Every  consul- 
general,  consul,  or  commercial  agent  who  violates  the  prohibition  against 
transacting  business,  required  to  be  inserted  in  his  official  bond,  shall  be 
liable  to  a  penalty  therefor,  for  the  use  of  the  United  States,  equal  in 
amount  to  the  annual  compensation  specified  for  him  in  Schedule  B,  which 
may  be  recovered  in  an  action  of  debt  at  the  suit  of  the  United  States, 
either  directly  for  the  penalty,  as  such,  against  such  consul-general,  or  con- 
sul, or  commercial  agent,  or  upon  his  official  bond,  as  liquidated  damages, 
for  the  breach  of  such  condition  against  such  consul-general,  consul,  or 
commercial  agent,  and  his  sureties,  or  any  one  or  more  of  them;  and  in 
every  such  case  all  such  actions  shall  be  open  t9  the  United  States  for  the 
collection  of  such  penalty  till  the  same  shall  be  collected  in  some  one  of 
such  actions ;  and  every  such  penalty,  when  collected,  shall  be  paid  into  the 
Treasury  of  the  United  States.     [R,  S.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  55. 

The  office  of  commercial  agent  was  abolished  by  section  3  of  the  Act  of  April  5,  1906, 
ch.  1366,  supra,  p.  21,  and  the  same  Act,  by  reclassifying  consular  officers  in  section  2 
thereof,  superseded  the  words  "  in  Schedule  B "  in  the  text  above.  See  further  the 
Act  of  Feb.  5,  1915,  ch.  23,  §  7,  infra,  p.  55. 

Sec.  1702.  This  section  was  as  follows: 

''  Sec.  1702.  The  compensation  of  consuls  whose  annual  salaries  do  not,  under  existing 
law,  exceed  one  thousand  five  hundred  dollars,  shall,  when  the  fees  collected  at  the 
consulates  where  they  are  located  and  paid  into  the  Treasury  of  the  United  States 
amount  to  three  thousand  dollars,  be  two  thousand  dollars  a  year." 

Act  of  March  30,  1868,  ch.  38,  15  Stat.  L.  57. 
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This  section  1702,  as  well  as  the  following  section  1703,  were  superseded  by  the  Act 
of  April  5,  1906,  S  8,  aufn-a,  p.  22,  which  made  different  provisions  with  respect  of  com- 
pensation of  consular  officers. 

Sec.  1703.  This  section  was  as  follows: 

*'  Sbc.  1703.  Every  vice-consul  and  vice-commercial  agent  shall  be  entitled,  as  compen- 
sation for  his  services  as  such,  to  the  whole  or  so  much  of  the  compensation  of  the  prin- 
cipal consular  officer  in  whose  place  he  shall  be  appointed,  as  shall  be  determined  by  the 
President,  and  the  residue,  if  any,  shall  be  paid  to  such  principal  consular  officer;  and 
every  consular  agent  shall  be  entitled,  as  compensation  for  his  services,  to  such  fees  as 
he  may  collect  imder  the  regulations  prescribed  by  the  President  governing  the  subject 
of  fees,  or  to  so  much  thereof  as  shall  be  determined  by  the  President ;  and  the  principal 
officer  of  the  consulate  or  commercial  agency  within  the  limits  of  which  such  consular 
agent  shall  be  appointed  shall  be  entitled  to  the  residue,  if  any,  in  addition  to  any 
other  compensation  allowed  him  by  law  for  his  services  therein." 

Act  of  Aug.  18,  1866,  ch.  127,  11  Stat.  L.  57. 

See  the  note  to  the  preceding  section  1702,  and  see  R.  S.  sec.  1733,  infra,  p.  38.  The 
grade  of  conunercial  agent  waa  abolished  by  the  Act  of  April  5,  1906,  ch.  1366^  §  3, 
8upra,  p.  21. 

Pro  rata  for  part  of  year. — ^An  action  tary  of  the  treasury.  The  consular  agent 
waa  brought  against  an  ex-consul  at  Mai-  remained  in  office  during  the  entire  fiscal 
aga,  on  his  official  bond,  for  money  col-  year,  and  the  settlement  with  the  consul 
l^cted  and  not  accounted  for,  from  July  1,  was  made  on  the  basis  of  $1,665  collected, 
1890,  the  beginning  of  the  fiscal  year,  to  so  that  the  amount  paid  over  to  the  con- 
Oct.  26,  1890,  when  he  was  removed  by  the  sul  was  $665.  The  consul  being  charge- 
appointment  of  a  successor.  It  appeared  able  with  $665,  and  being  entitled  to  re- 
that  there  was  a  commercial  agency  at  tain  $322.22  for  his  three  months  and 
Amieria,  at  which  place  there  was  col-  twenty-six  days  of  service,  judgment  was 
lected  within  the  time  stated  the  sum  of  rendered  for  the  balance.  Marston  v.  U.  S., 
$1,665.  Under  the  provisions  of  R  S.  (€.  C.  A.  1896)  71  Fed.  496,  34  U.  S. 
sec.  1703,  and  regulations  prescribed  Ann.  461,  18  C.  C.  A.  216. 
by  the  President,  the  consular  agent  was  The  provisions  of  R.  S.  sec.  2687  (see 
**not  authorized  in  any  event  to  retain  Customs  DxmES,  vol.  2,  p.  968),  declaring 
more  than  $1,000,  in  any  fiscal  year,"  for  a  pro  rata  division  of  the  year  of  all  fees 
his  compensation;  and  for  all  the  moneys  received  by  all  officers  of  the  government, 
received  by  the  consul  from  the  consular  apply  to  consuls  and  consular  agents. 
agent  in  excess  of  $1,000  in  the  aggregate,  Marston  v,  U.  S.,  (G.  C.  A.  1896)  71  Fed. 
he  was  required  to  account  to  the  secre-  496i  34  U.  S.  App.  461,  18  C.  C.  A.  216. 

Sec.  1 704.  [Appointment  of  consular  clerks.]  The  President  is  author- 
ized, whenever  he  shall  think  the  public  good  will  be  promoted  thereby, 
to  appoint  consular  clerks,  not  exceeding  thirteen  in  number  at  any  one 
time,  who  shall  be  citizens  of  the  United  States,  and  over  eighteen  years  of 
age  At  the  time  of  their  appointment,  and  shall  be  entitled  to  compensation 
for  their  services  respectively  at  a  rate  not  exceeding  one  thousand  dollars 
a  year  each,  to  be  determined  by  the  President ;  and  to  assign  such  clerks, 
from  time  to  time,  to  such  consulates  and  with  such  duties  as  he  shall  direct. 
[R.8,] 

Act  of  June  20,  1864,  ch.  136,  13  Stat.  L.  13«. 

The  provision  relating  to  salaries  was  amended  by  a  provision  of  the  Consular  and 
Diplomatic  Appropriation  Act  of  June  11,  1874,  ch.  276,  §  5,  in  the  following  terms: 
**  That  from  and  after  the  first  day  of  July  next,  the  annual  salary  of  consular  clerks 
who  shall  have  remained  continuously  in  service  as  such  for  the  "period  of  five  years 
and  upward  shall  be  one  thousand  two  hundred  dollars."     [18  Stat.  L,  70.] 

This  amendatory  provision,  and  with  it  the  provision  amended  bv  it  in  the  text  above, 
were  amended  by  a  part  of  section  1  of  the  Act  of  Feb.  22,  1907,  ch.  1184,  infray  p.  44. 

By  section  1  of  the  Act  of  May  21,  1908,  ch.  183,  given  infra,  p.  44,  the  designation 
of  clerks  was  altered,  thereby  superseding  the  word  "  clerks  "  in  the  above  section.  By 
the  Act  last  cited,  as  well  as  by  section  1  of  the  Act  of  March  2,  1909,  ch.  235,  given 
infra,  p.  44,  the  number  of  consular  assistants  is  increased. 

Sec.  1 705.  [Examination  and  removal  of  oonsular  clerks.]  Before  the 
appointment  of  any  such  consular  clerk  shall  be  made,  it  shall  be  satisfac- 
torily shown  to  the  Secretary  of  State,  after  due  examination  and  report  by 
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an  examining  board,  that  the  applicant  is  qualified  and  fit  for  the  duties  to 
which  he  shall  be  assigned ;  and  such  report  shall  be  laid  before  the  Presi- 
dent. And  no  clerk  so  appointed  shall  be  removed  from  office,  except  for 
cause  stated  in  writing,  which  shall  be  submitted  to  Congress  at  the  session 
first  following  such  removal.    [B.  S.] 

Act  of  June  20,  1864,  ch.  136,  13  Stat.  L.  139. 

With  respect  of  clerks,  see  the  note  to  R.  S.  sec.  1704,  immediately  preceding. 

Sec.  1 706.  [Actual  expenses  may  be  allowed  to  consuls-general,  etc., 
who  are  not  allowed  to  trade.]  The  President  may  allow  consuls-general, 
consuls,  and  commercial  agents,  who  are  not  allowed  to  trade,  actual 
expenses  of  ofiice-rent,  not  to  exceed,  in  any  case,  twenty  per  centum  of 
the  amount  of  the  annual  compensation  allowed  to  such  officer,  whenever  he 
shall  think  there  is  sufficient  reason  therefor.     [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  60;  Act  of  Feb.  22,  1873,  ch.  184,  17  Stat.  L. 
473. 

The  office  of  commercial  agent  was  abolished  by  the  Act  of  April  5,  1906,  ch.  1366, 
f  3,  supra,  p.  21. 

Sec.  1707.  [Protests,]  Consuls  and  vice-consuls  shall  have  the  right,  in 
the  ports  or  places  to  which  they  are  severally  appointed,  of  receiving  the 
protests  or  declarations  which  captains,  masters,  crews,  passengers,  or  mer- 
chants, who  are  citizens  of  the  United  States,  may  respectively  choose  to 
make  there ;  and  also  such  as  any  foreigner  may  choose  to  make  before  them 
relative  to  the  personal  interest  of  any  citizen  of  the  United  States.  Copies 
of  such  acts  duly  authenticated  by  consuls  or  vice-consuls,  under  the  seal  of 
their  Qpnsulates,  respectively,  shall  be  received  in  evidence  equally  with 
their  originals  in  all  courts  in  the  United  States.     [B,  8.] 

Act  of  April  14,  1792,  ch.  24,  1  Stat.  L.  255. 

The  authenticating,  noting,  etc.,  of  marine  protests  are  official  consular  services. 
(1888)    19  Op.  Atty.-Gen.  196. 

Sec.  1708.  [Lists  and  returns  of  seamen,  vesselB,  etc.]  Every  consular 
officer  shall  keep  a  detailed  list  of  all  seamen  and  mariners  shipped  and  dis- 
charged by  him,  specifying  their  names  and  the  names  of  the  vessels  on 
which  they  are  shipped  and  from  which  they  are  discharged,  and  the  pay- 
ments, if  any,  made  on  account  of  each  so  discharged ;  also  of  the  number 
of  the  vessels  arrived  and  departed,  the  amounts  of  their  registered  tonnage, 
and  the  number  of  their  seamen  and  mariners,  and  of  those  who  are  pro- 
tected, and  whether  citizens  of  the  United  States  or  not,  and  as  nearly  as 
possible  the  nature  and  value  of  their  cargoes,  and  where  produced,  and 
shall  make  returns  of  the  same,  with  their  accounts  and  other  returns,  to 
the  Secretary  of  the  Treasury.     [B.  8.] 

Act  of  Aug.  18,  1S56,  ch.  127,  11  Stat.  L.  62. 

Sec.  1 709.  [Estates  of  decedents  —  Auditor  for  State  or  other  Depart- 
ment as  conservator.]  It  shall  be  the  duty  of  consuls  and  vice-consuls, 
where  the  laws  of  the  country  permit : 

First.  To  take  possession  of  the  personal  estate  left  by  any  citizen  of  the 
United  States,  other  than  seamen  belonging  to  any  vessel,  who  shall  die 
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within  their  consulate,  leaving  there  no  legal  representative,  partner  in 
trade,. or  trustee  by  him  appointed  to  take  care  of  his  effects. 

Second.  To  inventory  the  same  with  the  assistance  of  two  merchants  of 
the  United  States,  or,  for  want  of  them,  of  any  others  at  their  choice. 

Third.  To  collect  the  debts  due  the  deceased  in  the  country  where  he  died, 
and  pay  the  debts  due  from  his  estate  which  he  shall  have  there  contracted. 

Fourth.  To  sell  at  auction,  after  reasonable  public  notice,  such  part  of  the 
estate  as  shall  be  of  a  perishable  nature,  and  such  further  part,  if  any,  as 
shall  be  necessary  for  the  payment  of  his  debts,  and,  at  the  expiration  of 
one  year  from  his  decease,  the  residue. 

Fifth.  To  transmit  the  balance  of  the  estate  to  the  Treasury  of  the  United 
States,  to  be  holden  in  trust  for  the  legal  claimant;  except  that  if  at  any 
time  before  such  transmission  the  legal  representative  of  the  deceased  shall 
appear  and  demand  his  effects  in  their  hands  they  shall  deliver  them  up, 
being  paid  their  fees,  and  shall  cease  their  proceedings. 

Sixth.  The  Auditor  for  the  State  and  other  Departments  shall  act  as  con- 
servator of  such  part  of  these  estates  as  may  be  received  at  the  Treasury, 
and  for  their  protection  the  Secretary  of  the  Treasury  may  order  such 
effects  to  be  sold  as  may  consist  of  jewelry  or  other  articles  which  have 
heretofore  or  may  hereafter  be  received  at  the  Treasury,  and  pay  the 
expenses  of  such  sale  out  of  the  proceeds,  provided  application  for  these 
effects  shall  not  have  been  made  by  the  legal  claimant  within  two  years 
after  their  receipt.  The  Auditor  is  authorized  to  indorse  all  bills  of 
exchange,  promissory  notes,  and  other  evidences  of  indebtedness  due  to 
such  estates,  and  to  take  such  steps  as  may  be  necessary  for  their  collection. 
The  proceeds  of  such  sales,  together  with  such  other  moneys  as  may  be  col- 
lected by  him,  shall  be  deposited  into  the  Treasury  in  trust  for  the  legal 
claimant,  and  be  reported  to  the  Secretary  of  State.    [B.  S,] 

Act  of  April  14,  17^2,  ch.  24,  1  Stat.  L.  255;  Act  of  March  3,  1911,  ch.  223,  36  Stat. 
L.  1083. 

This  section  was  amended  by  adding  thereto  the  sixth  paragraph  by  an  Act  of  March 
3,  1911,  ch.  223,  36  Stat.  L.  1083,  entitled  "An  Act  amenaing  section  seventeen  hundred 
and  nine  of  the  Revised  Statutes  of  the  United  States."  ' 

As  to  consular  officers  as  administrators,  guardians,  etc.,  see  the  Act  of  June  30,  1902, 
ch.  1331,  given  infra,  p.  42. 

Sec.  1710.  [Notification  of  death.]  For  the  information  of  the  repre- 
sentative of  the  deceased,  the  consul  or  vice-consul,  in  the  settlement  of  his 
estate,  shall  immediately  notify  his  death  in  one  of  the  gazettes  published 
in  the  consulate,  and  also  to  the  Secretary  of  State,  that  the  same  may  be 
notified  in  the  State  to  which  the  deceased  belonged ;  and  he  shall,  as  soon 
as  may  be,  transmit  to  the  Secretary  of  State  an  inventory  of  the  effects  of 
the  deceased,  taken  as  before  directed.    [B.  8,] 

Act  of  April  14,  1792,  ch.  24,  1  Stat.  L.  255. 

Sec.  1711.  [Decedent's  directions  to  be  followed.]  When  any  citizen 
of  the  United  States,  dying  abroad,  leaves,  by  any  lawful  testamentary 
disposition,  special  directions  for  the  custody  and  management,  by  the  con- 
sular officer  of  the  port  or  place  where  he  dies,  of  the  personal  property 
of  which  he  dies  possessed  in  such  country,  such  officer  shall,  so  far  as  the 
laws  of  the  country  permit,  strictly  observe  sucb  dircQtions.     When  any 
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such  citizen  so  dying,  appoints,  by  any  lawful  testamentary  disposition, 
any  other  person  than  such  officer  to.  take  charge  of  and  manage  such  prop- 
erty, it  shall  be  the  duty  of  the  officer,  whenever  required  by  the  person  so 
appointed,  to  give  his  official  aid  in  whatever  way  may  be  necessary  to 
facilitate  the  proceedings  of  such  person  in  the  lawful  execution  of  his  trust, 
and,  so  far  as  the  laws  of  the  country  permit,  to  protect  the  property  of 
the  deceased  from  any  interference  of  the  local  authorities  of  the  country 
where  such  citizen  dies ;  and  to  this  end  it  shall  be  the  duty  of  such  consular 
officer  to  place  his  official  seal  upon  all  of  the  personal  property  or  effects 
of  the  deceased,  and  to  break  and  remove  such  seal  as  may  be  required  by 
such  person,  and  not  otherwise.     [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  63. 

Sec.  1712.  [Commercial  and  agricultural  information  to  be  procured.] 

Consuls  and  commercial  agents  of  the  United  States  in  foreign  countries 
shall  procure  and  transmit  to  the  Department  of  State  authentic  commercial 
information  respecting  such  countries,  of  such  character  and  in  such  man- 
ner and  form  and  at  such  times  as  the  Department  may  from  time  to  time 
prescribe.  And  they  shall  also  procure  and  transmit  to  the  Department  of 
State,  for  the  use  of  the  Agricultural  Department,  monthly  reports  rela- 
tive to  the  character,  condition,  and  prospective  yields  of  the  agricultural 
and  horticultural  industries  and  other  fruiteries  of  the  country  in  which 
they  are  respectively  stationed;  and  the  Commissioner  of  Agriculture  is 
hereby  required  and  directed  to  embody  the  information  thus  obtained, 
or  so  much  thereof  as  he  may  deem  material  and  important,  in  his  monthly 
bulletin  of  crop  reports.     [R,  8.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  June  18,  1888,  ch.  393, 
25  Stat.  L.  186,  "An  act  to  promote  agriculture  and  for  other  purposes." 

OriginaUy  this  section  was  as  foUows: 

*'  Sec.  1712.  Consuls  and  commercial  agents  of  the  United  States  in  foreign  countries 
shall  procure  and  transmit  to  the  Department  of  State  authentic  commercial  informa- 
tion respecting  such  countries,  of  such  character,  and  in  such  manner  and  form,  and  at 
such  times  as  the  Department  may  from  time  to  time  prescribe."  Act  of  Aug.  18,  1856, 
ch.  170,  11  Stat.  L.  139. 

The  provisions  of  this  section  relating  to  commercial  agents  were  superseded  by  the 
Act  of  April  5,  190t),  ch.  1.36«.  §  3,  supra,  p.  21. 

The  words  "  Commissioner  of  Agriculture  "  were  superseded  by  the  Act  of  Feb.  9, 
1889.  ch.  122,  25  Stat.  L.  659,  establishing  the  Department  of  Agriculture  as  an  Execu- 
tive Department  under  the  authority  of  a  Secretary  of  Agriculture,  and  the  transfer  to 
the  latter,  by  a  provision  of  the  Act  of  July  14,  1890,  ch.  707,  26  Stat.  L.  288,  of  the 
duties  formerly  resting  upon  the  Commissioner  of  Agriculture.  See  Agriculture, 
vol.  1,  p.  19L 

See.  1713.  [Prices  current.]  Every  consular  officer  shall  furnish  to 
the  Secretary  of  the  Treasury,  as  often  as  shall  be  required,  the  prices 
current  of  all  articles  of  merchandise  usually  exported  to  the  United  States 
from  the  port  or  place  in  which  he  is  situated;  and  he  shall  also  furnish 
to  the  Secretary  of  the  Treasury,  at  least  once  in  twelve  months,  the  prices 
current  of  all  articles  of  merchandise,  including  those  of  the  farm,  the 
garden,  and  the  orchard,  that  are  imported  through  the  port  or  place  in 
which  he  is  stationed.  And  he  shall  also  report  as  to  the  character  of  agri* 
cultural  implements  in  use,  and  whether  they  are  imported  to  or  manu- 
factured in  that  county  [country  t]  ;  as  to  the  character  and  extent  of 
agricultural  and  horticultural  pursuits  there.    That  part  of  the  information 
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thus  obtained  which  pertains  to  agriculture  shall  be  transmitted  by  the 
Secretary  of  the  Treasury,  as  soon  as  the  same  shall  have  been  received  by 
him,  to  the  Commissioner  of  Agriculture,  who  shall  include  the  same,  or  so 
much  thereof  as  he  may  deem  material  and  important,  in  his  annual  report*^, 
stating  the  said  prices  in  dollars  and  cents,  and  rendering  tables  of  foreign 
weights  and  measures  into  their  American  equivalents,    [tt,  S.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  June  18,  1888,  ch.  393, 
25  St4t.  L.  186. 

Originally  this  section  was  as  foUows: 

"  Sec.  1713.  Every  consular  officer  shall  furnish  to  the  Secretary  of  the  Treasury,  as 
often  as  shall  be  required,  the  prices  current  of  all  articles  of  merchandise  usually 
exported  to  the  United  States  from  the  port  or  place  in  which  he  is  stationed."  Act  of 
Aug.  18,  1856,  ch.  127,  11  Stat.  L.  62. 

A  provision  somewhat  similar  is  contained  in  the  Consular  and  Diplomatic  Appropria- 
tion Act  of  June  4,  1878,  ch.  155,  20  Stat.  L.  98.    It  reads  as  follows: 

"  Every  consular  officer  shall  furnish  to  the  Secretary  of  the  Treasury,  or  to  such 
officers  of  the  customs  as  he  may  direct,  as  often  as  may  be  required,  the  prices  current 
of  all  articles  of  merchandise  usually  exported  to  the  United  States  from  the  port  or 
place  in  which  he  is  stationed;  and  authority  is  hereby  vested  in  the  Secretary  of  the 
Treasury  to  require  a  compliance  with  this  provision;  but  this  provision  shall  not  have 
the  effect  to  impair  the  provisions  of  section  seventeen  hundred  and  twelve  of  the 
Revised  Statutes." 

As  to  the  Commissioner  of  Agriculture  above  mentioned,  see  the  note  to  the  preceding 
R.  S.  sec.  1712.    And  see  the  Act  of  Jan.  27,  1879,  ch.  28,  §  1,  infra,  p.  41. 

See.  1714.  [Construction  of  powers.]  The  specification  in  this  Title 
of  certain  powers  to  be  exercised  and  duties  to  be  performed  by  consuls  and 
vice-consuls,  shall  not  be  construed  as  implying  the  excliLsion  of  others 
resulting  from  the  nature  of  their  appointments,  or  prescribed  by  any  treaty 
or  convention  under  which  they  may  act.     [B.  S,] 

Act  of  April  14,  1792,  ch.  24,  1  Stat.  L.  267. 

A  survey  of  a  vessel  is  a  matter  of  pose  in  behalf  of  the  master,  and  with  a 
admiralty  and  maritime  jurisdiction,  but  view  to  assist  him,  should  appoint  the  sur- 
not  exclusively  so.  "A  survey  may  be  veyors  at  his  request,  and  thereby  sane- 
made  upon  the  mere  private  application  tion  their  competency  to  the  task,  such 
of  the  master  directly  to  the  surveyors;  an  appointment  should  be  deemed  objec- 
and  there  does  not  seem  any  good  reason  tionable."  Potter  r.  Ocean  Ins.  Co.,  (1837) 
why,  if  an  American  consul  should  inter-  3  Sumn.  27,  19  Fed.  Cas.  No.  11,335. 

Sec.  1715.  [Certifying  invoices.]  No  consular  oflBcer  shall  certify  any 
invoice  unless  he  is  satisfied  that  the  person  making  oath  thereto  is  the  per- 
son he  represents  himself  to  be,  that  he  is  a  credible  person,  and  that  the 
statements  made  under  such  oath  are  true ;  and  he  shall,  thereupon,  by  his 
certificate,  state  that  he  was  so  satisfied.    [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  62. 

Presence  of  affiant. —  There  is  no  legal  before  whom  the  invoice  is  produced  with 

objection  to  a  consul  issuing  a  certificate  a  declaration  indorsed  should  have  doubts 

to  an  invoice  when  the  person  who  makes  as  to  the  identity  of  the  person  making 

the  declaration  and  takes  the  oath  does  the  declaration,  as  to  his  credibility,  or 

not  in  person  present  it  to  Kim  for  authen-  as  to  the  truthfulness  of  the  statements 

tication.    "  I  see  nothing  in  the  law  which  set  forth  in  the  declaration,  he  would  have 

requires  that  the  person  making  the  dec-  the  right,  if  necessary,  to  require  the  de- 

laration  should  be  actually  present  before  clarant  to  come  personally  before  him." 

the    consul,    vice-consul,    or    commercial  (1897)   21  Op.  Atty.-Gen.  571. 
agent.    .    .    .    But  if  the  consular  officer 

Sec.  1716.  [Exacting  exeessiye  fees  for  verifying  invoices.]  The  fee 
provided  by  law  for  the  verification  of  invoices  by  consular  officers  shall, 
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when  paid,  he  held  to  [be]  a  full  payment  for  furnishing  blank  forms  of 
declaration  to  be  signed  by  the  shipper,  and  for  making,  signing,  and  seal- 
ing the  certificate  of  the  consular  officer  thereto;  and  any  consular  officer 
who,  under  pretense  of  charging  for  blank  forms,  advice,  or  clerical  serv- 
ices in  the  preparation  of  such  declaration  or  certificate,  charges  or  receives 
any  fee  greater  in  amount  than  that  provided  by  law  for  the  verification  of 
invoices,  or  who  demands  or  receives  for  any  official  services,  or  who  allows 
any  clerk  or  subordinate  to  receive  for  any  such  service  any  fee  or  reward 
other  than  the  fee  provided  by  law  for  such  service,  shall  be  punishable 
by  imprisonment  for  not  more  than  one  year,  or  by  a  fine  of  not  more  than 
two  thousand  dollars ;  and  shall  be  removed  from  his  office.    [B.  S.] 

Act  of  March  3,  1869,  ch.  125,  16  Stat.  L.  321. 

Sec.  1717.  [Certificate  for  goods  from  countries  adjacent  to  United 
StatM.]  That  no  consular  officer  of  the  United  States  shall  hereafter  grant 
a  certificate  for  goods,  wares,  or  merchandise  shipped  from  countries  adja- 
cent to  the  United  States,  which  have  passed  a  consulate  after  purchase  for 
shipment.     [-B.  S.] 

Act  of  Feb.  22,  1873,  ch.  184,  17  Stat.  L.  474. 

Similar  proviaions  were  made  by  R.  S.  sec.  2861,  given  under  the  title  Customs 
Duties,  vol.  2,  p.  1001. 

Sec.  1718.  [Fees  allowed  for  official  service  —  retention  of  vessels' 
papers.]  Whenever  any  master  or  commander  of  a  vessel  of  the  United 
States  has  occasion  for  any  consular  or  other  official  service,  which  any 
consular  officer  of  the  United  States  is  authorized  by  law  or  usage  officially 
to  perform,  and  for  which  any  fees  are  allowed  by  the  rates  or  tariffs  of 
fees,  he  shall  apply  to  the  consular  officer  at  the  consulate  or  commercial 
agency  where  such  service  is  required  to  perform  such  service,  and  shall 
pay  to  such  officer  the  fees  allowed  for  such  service  by  the  rates  or  tariffs 
of  fees.  And  every  such  master  or  commander  who  omits  so  to  do  shall  be 
liable  to  the  United  States  for  the  amount  of  the  fees  lawfully  chargeable 
for  such  services  when  actually  performed.  All  consular  officers  are  author- 
ized and  required  to  retain  in  their  possession  all  the  papers  of  such  vessels, 
which  shall  be  deposited  with  them  as  directed  by  law,  till  payment  shall 
be  made  of  all  demands  and  wages  on  account  of  such  vessels.     [B,  S.] 

Act  of  Aug.  18,  1858,  ch.  127,  11  Stat.  L.  63. 

The  first  part  of  this  section  relating  to  fees  from  masters  or  commanders  of  veeseU 
of  the  United  States  was  superseded  by  the  Act  of  June  26,  1884,  ch.  121,  {  12,  infra, 
p.  42. 

The  right  **  to  retain  in  their  posseasion  a  vessel  has  been  attached  by  a  creditor, 

all  the  papers  of  such  vessels''  confers  and  has  been  released  on  bond,  he  cannot 

upon  the  consul  no  new  jurisdiction,  but  demand  that  the  consul  shall  detain  it." 

simply  provides  a  means  of  enforcing  that  Nor  can  the  papers  be  detained  by  him  in 

which  he  already  had,  that  is,  to  compel  a  case  where 'by  law  he  is  directed  to  re- 

the   payment   of   wages    in   certain   eases  cover,   in   his  own  name,  for  the  benefit 

and    consular    fees.      It   does   not    confer  of  the  United  States,  a  penalty  incurred 

upon    him    a    general    power    of   deciding  by  the  master  of  a  vessel.     (1859)   9  Op. 

upon  all  manner  of  disputed  claims  ana  Atty.-Gen.  384. 
demands  against  American  vessels.  "After 

Sec.  1719.  [No  profit  from  discharged  seamen.]  No  consular  officer, 
nor  any  person  under  any  consular  officer  shall  make  any  charge  or  receive, 
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directly  or  indirectly,  any  compensation,  by  way  of  commission  or  other- 
wise, for  receiving  or  disbursing  the  wages  or  extra  wages  to  which  any 
seaman  or  mariner  is  entitled  who  is  discharged  in  any  foreign  country, 
or  for  any  money  advanced  to  any  such  seaman  or  mariner  who  seeks  relief 
from  any  consulate  or  commercial  agency  j  nor  shall  any  consular  officer, 
or  any  person  under  any  consular  officer,  be  interested,  directly  or  indi- 
rectly, in  any  profit  derived  from  clothing,  boarding,  or  otherwise  supply- 
ing or  sending  home  any  such  seaman  or  mariner.  Such  prohibition  as  to 
profit,  however,  shall  not  be  construed  to  relieve  or  prevent  any  such  officer 
who  is  the  owner  of  or  otherwise  interested  in  any  vessel  of  the  United 
States,  from  transporting  in  such  vessel  any  such  seaman  or  mariner,  or 
from  receiving  or  being  interested  in  such  reasonable  allowance  as  may  be 
made  for  such  transportation  by  law.    [B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  59. 

The  provisions  of  section  8  of  the  Act  of  April  5,  1906,  ch.  1366,  supra,  p.  22,  auper- 
fleded  tne  foUowing  provisions  from  the  Consular  and  Diplomatic  Appropriation  Act  of 
Jan.  27,  1879,  ch.  28,  20  Stat.  L.  273: 

"  Liverpool,  London,  Cardiflf,  Belfast,  and  Hamburg.  .  .  .  That  the  fees  collected 
at  these  ports  for  shipping  and  discharging  seamen  shall  be  paid  into  the  Treasury  as 
required  oy  law.  And  the  President  is  requested  to  revise  the  tariff  of  consular  fees 
and  prescribe  such  rates  as  will  make  them  conform,  as  nearly  as  may  be,  to  the  fees 
charged  by  other  commercial  nations  for  similar  services.'' 

See  generally  Seamen. 

Sec.  1720.  This  section  was  as  foUows: 

'*  Sec.   1720.  American  vessels  running  regularly  by  weekly  or  monthly  trips,  or 
otherwise,  to  or  between  foreign  ports,  shall  not  be  required  to  pay  fees  to  consuls  for 
more  than  four  trips  in  a  year.'' 
.Act  of  Aug.  5,  1861,  ch.  49,  12  Stat.  L.  315. 

It  was  superseded  by  the  provisions  of  the  Act  of  June  26,  1884,  ch.  121,  {  12,  infra, 
p.  42. 

Duty  to  deposit  papers. —  This  statute  eign  ports.     The  statute  simply  limited, 

did  not  change,  nor  in  any  respect  affect,  in  the  case  of  the  vessels  indicated,  the 

the  duties  of  the  masters  of  American  ves-  number  of  occasions  on  which  the  consuls 

aels  to   comply  with  the  duties  imposed  are  entitled  to  charge  the  prescribed  fee 

upon  them  by  law,  as,  under  the  Act  of  for  receiving  and  delivering  the  papers  of 

1803,  on  the  occasion  of  every  "arrival,"  the  vessels.     (1866)  11  Op.  Atty.-Gen.  72; 

to    deposit   their   vessels'    registers   with  (1865)   11  Op.  Atty.-Gen.  237. 
the  consuls  of  our  government  at  the  for- 

Sec.  1722.  This  section  was  repealed  by  the  Act  of  April  6,  1906,  ch.  1366,  |  9,  aupra, 
p.  23.    Its  provisions  were  as  follows: 

"  Sec.  1721.  The  fee  for  certifying  invoices  to  be  charged  by  the  consul-general  for 
the  British  Korth  American  Provinces,  and  his  subordinate  consular  officers  and  agents, 
for  goods  not  exceeding  one  hundred  doUars  in  value,  shall  be  one  dollar." 

Act  of  June  20,  1864,  ch.  136,  13  Stat.  L.  140. 

Sec.  1 722.  [Tannage  fees  in  CanadiEi.]  No  consul,  vice-consul,  or  con- 
sular  agent  in  the  Dominion  of  Canada,  shall  be  allowed  tonnage  fees  for 
any  services,  actual  or  constructive,  rendered  any  vessel  owned  and  regis- 
tered in  the  United  States  that  may  touch  at  a  Canadian  port ;  and  in  the 
collection  of  official  fees  they  shall  receive  foreign  moneys  at  the  rate  given 
in  the  Treasury  schedule  of  the  value  of  foreign  coins.     [B.  8.] 

Act  of  March  3,  1869,  ch.  125,  16  Stat.  L.  321. 
See  the  note  to  R.  S.  sec  1718,  su^a,  p.  34. 

Sec.  1723.  [Exacting  excessive  fees.]  Whenever  any  consular  officer 
collects,  or  knowingly  allows  to  be  collected  for  any  service,  any  other  or 
greater  fees  than  are  allowed  by  law  for  such  service,  he  shall,  besides  his 
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liability  to  refund  the  same,  be  liable  to  pay  to  the  person  by  whom  or  in 
whose  behalf  the  same  are  paid,  treble  the  amount  of  the  unlawful  charge 
so  collected,  as  a  penalty,  to  be  recovered  with  costs,  in  any  proper  form  of 
action,  by  such  person  for  his  own  use.  And  in  any  such  case  the  Secre- 
tary of  the  Treasury  may  retain  out  of  the  compensation  of  such  officer, 
the  amount  of  such  overcharge,  and  of  such  penalty,  and  charge  the  same 
to  such  officer  in  account,  and  may  thereupon  refund  such  unlawful  charge, 
and  pay  such  penalty  to  the  person  entitled  to  the  same  if  he  shall  think 
proper  so  to  do.    [-B.  fif.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  58. 

The  penal  provisions  of  section  17  of  duty  of  the  government  to  give  him  ad- 

the  Act  of  Aug.  18,  1856,  from  which  this  vice."     (I860)   9  Op.  Atty.-Gen.  500. 

section  was  taken,  were  considered  by  At-  Liability   of   surety  for  overcharge  of 

torney-General   Black   only   applicable  to  fees. —  The  surety  on  the  bond  of  a  con- 

the  taking  of  greater  fees  than  were  al-  sular  officer  cannot  be  held  liable  for  the 

lowed  by  the  Act  itself.     If  a  consul  re-  statutory  penalty  incurred  by  the  princi- 

ceived  greater  fees  than  were  allow^ed  by  pal  under  this  section  for  charging  exces- 

a  prior  act,  he  might  be  permitted  in  self-  sive  fees,  where  such  fees,  including  the 

defense  to  return  the  excess  over  the  legal  excess,  have  been  charged  against  him  in 

amounts  to  the  proper  parties,  "  but  be-  his  account,  and  paid  to  the  Treasury  De- 

yond  this  the  question  of  his  liability  is  partment.     U.  S.  v.  Ballantine,  (C.  C.  A. 

a  personal  one,  upon  which  it  is  not  the  1905)    138  Fed.  312,  70  C.  C.  A.  602. 

Sec.  1 724.  [Penalty  for  omission  to  collect  fees.]  Every  consul-gen- 
eral, consul,  or  commercial  agent,  mentioned  in  Schedules  B  and  C,  or 
vice-consul,  or  vice-commercial  agent,  appointed  to  perform  the  duty  of  any 
such  officer  mentioned  in  Schedules  B  and  C,  who  omits  to  collect  any  fees 
which  he  is  entitled  to  charge  for  any  official  service,  shall  be  liable  to  the 
United  States  therefor,  as  if  he  had  collected  the  same;  unless,  upon  good 
cause  shown  therefor,  the  Secretary  of  the  Treasury  shall  think  proper 
to  remit  the  same.     [-B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  58. 

The  words  "  commercial  agent "  and  "  Vice-commercial  agent "  contained  in  the  text 
were  superseded  by  the  Act  of  April  5,  1906,  ch.  1366,  §  3,  supra,  p.  21,  and  the  words 
"  Schedules  B  and  C  "  were  superseded  by  section  2  of  the  last  cited  Act,  supra,  p.  19. 

Sec.  1725.  [RetuniB  of  fees.]  All  such  consuls-general,  consuls,  com- 
mercial agents,  and  consular  agents,  as  are  allowed  for  their  compensation 
the  whole  or  any  part  of  the  fees  which  they  may  collect,  and  all  such  vice- 
consuls  and  vice-commercial  agents  appointed  to  perform  the  duties  of  such 
consuls-general,  consuls,  and  commercial  agents  as  are  allowed  for  their 
compensation  the  whole  or  any  part  of  such  fees,  shall  make  returns  in  such 
manner  as  the  Secretary  of  State  shall  prescribe,  of  all  such  fees  as  they 
or  any  person  in  their  behalf  so  collect.    [B,  S,] 

Act  of  Auk.  18.  1856,  ch.  127.  11  Stat.  L.  58. 

As  to  "  commercial  agents  "  and  *'  vice-commercial  agents  **  see  the  note  to  the  pre- 
ceding R.  S.  sec.  1724.  As  to  the  returns  of  fees  here  mentioned  see  the  Act  of  July  31, 
1894,  ch.  174,  §  5,  infra,  p.  42. 

Sec.  1726.  [Beceipts  for  fees.]  Every  consular  officer  shall  give 
receipts  for  all  fees  collected  for  his  official  services,  expressing  the  particu- 
lar services  for  which  the  same  were  collected.    [E.  S,] 

Act  of  Aug.  18,  1856,  ch.  127.  11  Stat.  L.  58. 
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Sec.  1 727.  [BogiBtering  receipts  for  fees.]  Every  consular  officer  shall 
number  all  receipts  given  by  him  for  fees  received  for  official  services,  in 
the  order  of  their  dates,  beginning  with  number  one  at  the  commencement 
of  the  period  of  his  service,  and  on  the  first  day  of  January  in  every  year 
thereafter.  He  shall  also  register  in  a  book  to  be  kept  by  him  for  that  pur- 
pose all  fees  so  received  by  him,  in  the  order  in  which  they  are  received, 
specifying  each  item  of  service  and  the  amount  received  therefor,  from 
whom,  and  the  dates  when  received,  and  if  for  any  service  connected  with 
any  vessel,  the  name  thereof,  and  indicating  what  items  and  amounts  are 
embraced  in  each  receipt  given  by  him  therefor,  and  numbering  the  same 
according  to  the  number  of  the  receipts  respectively,  so  that  the  receipts 
and  register  shall  correspond  with  each  other ;  and  he  shall,  in  such  register, 
specify  the  name  of  the  person  for  whom,  and  the  date  when  he  shall  grant, 
issue,  or  verify  any  passport,  certify  any  invoice,  or  perform  any  other 
official  service  in  the  entry  of  the  receipt  of  the  fees  therefor,  and  also 
number  each  consular  act  so  receipted  for  with  the  number  of  such  receipt, 
and  as  shown  by  such  register.     [R.  8.] 

Act  oiAug.  18.  1856,  ch.  127,  11  Stat.  L.  58. 
See  the  note  to  R  S.  sec.  1718,  supra,  p.  34. 

Sec.  1728.  [Verification  of  account  of  fees.]  Every  consular  officer, 
in  rendering  his  account  of  fees  received  shall  furnish  a  full  transcript  of 
the  register  which  he  is  required  to  keep,  and  make  oath  that,  to  the  best 
of  his  knowledge,  the  same  is  true,  and  contains  a  full  and  accurate  state- 
ment of  all  fees  received  by  him,  or  for  his  use,  for  his  official  services  as 
such  consular  officer,  during  the  period  for  which  it  purports  to  be  rendered. 
Such  oath  may  be  taken  before  any  person  having  authority  to  administer 
oaths  at  the  port  or  place  where  the  consular  officer  is  located.  If  any  such 
consular  officer  willfully  and  corruptly  commits  perjury,  in  any  such  oath, 
within  the  intent  and  meaning  of  any  act  of  Congress  now  or  hereafter 
made,  he  may  be  charged,  proceeded  against,  tried,  and  convicted,  and 
dealt  with  in  the  same  manner,  in  all  respects,  as  if  such  offense  had  been 
committed  in  the  United  States,  before  any  officer  duly  authorized  therein 
to  administer  or  take  such  oath,  and  shall  be  subject  to  the  same  punish- 
ment and  disability  therefor  as  are  or  shall  be  prescribed  for  such  offense. 
[B.  S.] 

Act  of  Aug.  18.  1856,  ch.  127,  11  Stat.  L.  68. 

Sec.  1729.  This  section  was  superseded  by  the  Act  of  April  5,  1906,  ch.  1366,  §§  2,  3, 
and  8,  supra,  p.  19  el  seq.    Its  provisions  were  as  follows: 

"  Sec.  1729.  All  fees  collected  by  any  consul  or  commercial  agent  not  mentioned  in 
Schedule  B  or  C,  or  by  any  vice-consul  or  commercial  agent  appointed  to  perform  their 
duties,  or  by  any  other  person  in  their  behalf,  shall  be  accounted  for  to  the  Secretary 
of  the  Treasury  in  the  manner  prescribed  by  the  five  preceding  sections." 

Act  of  July  25,  1866,  ch.  233.  14  Stat.  L.  226. 

Sec.  1730.  This  section  was  superseded  by  the  Act  of  April  5,  1906,  ch.  1366,  §§  2,  Z, 
and' 8,  supra,  p.  19  et  seq.    Its  provisions  were  as  follows: 

"  Sec.  1730.  Consuls-general,  consuls,  and  commercial  agents,  not  embraced  in  Sched- 
ules B  and  C,  shall  be  entitled,  as  compensation  for  their  services,  to  such  fees  as  they 
may  collect  under  the  regulations  prescribed  by  the  President  governing  the  subject 
of  fees." 

Act  of  Aug.  18,  1866,  ch.  127,  11  Stat.  L.  65. 

Sec.  1731.  [Bates  of  fees  to  be  posted  up.]  It  shall  be  the  duty  of  all 
consular  oflBicers  at  all  times  to  keep  posted  up  in  their  oflSces,  respectively, 
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in  a  conspicuous  place,  and  subject  to  the  examination  of  all  persons  inter- 
ested therein,  a  copy  of  such  rates  or  tariffs  as  shall  be  in  force.    [B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  67. 

Sec.  1732.  [Excess  of  fees  above  $2,600.]  Whenever  the  fees  collected 
by  or  in  behalf  of  any  consul  or  commercial  agent,  not  mentioned  in 
Schedule  B  or  C,  amount  to  more  than  twenty-five  hundred  dollars  in  any 
one  year,  over  and  above  such  expenses  of  office-rent  and  clerk-hire  as  are 
approved  by  the  Secretary  of  State,  of  which  return  shall  be  made  to  the 
Secretary  of  the  Treasury,  the  excess  for  that  year  shall  be  held  subject  to 
the  draft  or  other  directions  of  the  Secretary  of  the  Treasury.     [R,  S,] 

Act  of  July  25,  1866,  ch.  233.  14  Stat.  L.  226. 

The  references  to  commercial  agents  and  Schedules  B  and  C  contained  in  the  above 
section  were  superseded  by  the  Act  of  April  5,  1906,  ch.  1366,  |§  2  and  3,  supra,  pp.  19- 
21,  and  further  provisions  with  respect  to  fees  were  made  by  section  8  of  that  Act, 
supra,  p.  22. 

Provisions  similar  to  those  of  the  text  were  made  by  R.  S.  sec.  1747,  infra,  p.  49. 

The  *'  residue  **  of  the  fees,  under  R.  S.  principars  account  to  the  secretary  of  the 

860.1703  (noted  as  repealed,  supra,  p.  29),  treasury,  and   constitutes   a   part  of  the 

which  the  consular  agent  is  required  to  fund  out  of  which  the  maximum  of  $2,500 

pay  to  the  principal  officel-  of  the  consulate  is  allowed.     ( 1866)    12  Qp.  Atty.-Gen.  97. 
or  commercial  agency,  is  returnable  in  the 

Sec.  1733.  [Excess  of  fees  above  $1,000.]  All  moneys  received  for 
fees  at  any  vice-consulates  or  consular  agencies  of  the  United  States,  beyond 
the  sum  of  one  thousand  dollars  in  any  one  year,  and  all  moneys  received 
by  any  consul  or  consul-general  from  consular  agencies  or  vice-consulates  in 
excess  of  one  thousand  dollars  in  the  aggregate  from  all  such  agencies  or 
vice-consulates,  shall  be  accounted  for  to  the  Secretary  of  the  Treasury,  and 
held  subject  to  his  draft  or  other  directions.    [B,  8.] 

Act  of  March  30,  1868.  ch.  38,  15  Stat.  L.  57. 
See  the  note  to  the  preceding  R.  S.  sec.  1732. 

Resort  to  departmental  construction. —  a  sum  not  to  exceed  $1,000  a  year  out  of 

With  reference  to  this  section,  the  attor-  fees   received   by  him,   and  to  allow  the 

ney-general  said :      *'  The  construction  of  principal  consul  to  receive  the  residue,  pro- 

the  statute,  therefore,  being  one  of  doubt,  vided  such  residue  did  not,  together  with 

it  is  proper  to  resort  to  the  construction  similar  fees  received  from  other  consular 

which  has  been  placed  upon  these  provi-  agencies   or   vice-consulates   in   his   terri- 

sions  of  law  by  the  state  department  and  tory,  exceed  $1,000  a  year.    In  view  of  this 

by  the  department  of  the  treasury.    I  am  uniform  construction,  prevailing  now  for 

advised  that  the  uniform  method  of  set-  thirty  years,  I  am  unable  to  say  that  the 

tling  the  accounts  of  consuls  and  consular  law  has  been  erroneously  interpreted  by 

agents,  ever  since  the  adoption  of  section  the  departments."    (1898)    22   Op.   Atty.- 

1733  in  its  original  form  in  the  Act  of  Gen.  167.     See  also   (1868)   12  Op.  Atty.- 

1868,  has  been  to  allow  the  agent  to  retain  Gen.  528. 

Sec.  1 734.  [Embezdement.]  Every  consular  ofiRcer  who  willfully  neg- 
lects to  render  true  and  just  quarterly  accounts  and  returns  of  the  business 
of  his  office,  and  of  moneys  received  by  him  for  the  use  of  the  United  States, 
or  who  neglects  to  pay  over  any  balance  of  said  moneys  due  to  the  United 
States  at  the  expiration  of  any  quarter,  before  the  expiration  of  the  next 
succeeding  quarter,  or  who  shall  receive  money,  property,  or  effects  belong- 
ing to  a  citizen  of  the  United  States  and  shall  not  within  a  reasonable  time 
after  demand  made  upon  him  by  the  Secretary  of  State  or  by  such  citizen, 
his  executor,  administrator,  or  legal  representative,  account  for  and  pay 
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oyer  all  moneys,  property,  and  effects,  less  his  lawful  fees,  due  to  such 
citizen,  shall  be  deemed  ^ilty  of  embezzlement,  and  shall  be  punishable 
by  imprisonment  for  not  more  than  five  years,  and  by  a  fine  of  not  more 
than  two  thousand  dollars.     [B.  S.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  Dec.  21,  1898,  ch.  36, 
f  3,  30  Stat.  L.  771. 

Originally  this  section  was  as  follows: 

"  Sec.  1734.  Every  consular  officer  who  willfully  neglects  to  render  true  and  just 
quarterly  accounts  and  returns  of  the  business  of  his  office,  and  of  moneys  received  by 
him  for  the  use  of  the  United  States,  or  who  neglects  to  pay  over  any  balance  of  such 
moneys  due  to  the  United  States  at  the  expiration  of  any  quarter,  before  tlie  expiration 
of  the  next  succeeding  quarter,  shall  be  deemed  guilty  of  embezzlement  of  the  public 
moneys,  and  shall  be  punishable  by  imprisonment  for  not  more  than  one  year  and  by  a 
fine  of  not  more  than  two  thousand  dollars,  and  shall  be  forever  disqualified  from 
holding?  any  office  of  trust  or  profit  under  the  United  States.*'  Act  of  March  3,  1869, 
ch.  125,  15  Stat.  L.  322. 

For  general  provisions  relating  to  embezzlement  by  public  officers  see  Penal  Laws. 

Sec.  1735.  [Neglect  of  duty,  etc.]  Whenever  any  consular  oflcer  will- 
fully neglects  or  omits  to  perform  seasonably  any  duty  imposed  upon  him 
by  law,  or  by  any  order  or  instruction  made  or  given  in  pursuance  of  law, 
or  is  guilty  of  any  willful  malfeasance  or  abuse  of  power,  or  of  any  cor- 
rupt conduct  in  his  oflSce,  he  shall  be  liable  to  all  persons  injured  by  any 
such  neglect,  or  omission,  malfeasance,  abuse,  or  corrupt  conduct,  for  all 
damages  occasioned  thereby ;  and  for  all  such  damages,  he  and  his  sureties 
upon  his  official  bond  shall  be  responsible  thereon  to  the  full  amount  of 
the  penalty  thereof,  to  be  sued  in  the  name  of  the  United  States  for  the 
use  of  the  person  injured.  Such  suit,  however,  shall  in  no  case  prejudice, 
but  shall  be  held  in  entire  subordination  to  the  interests,  claims,  and 
demands  of  the  United  States,  as  against  any  officer,  under  such  bond,  for 
every  willful  act  of  malfeasance  or  corrupt  conduct  in  his  office.    [R,  8.] 

Act  of  Aug.  18.  1856,  ch.  127,  11  Stat.  L.  64. 

Defense  of  official  character. — An  action  be  defective.   While  it  is  usual  for  ministers 

wnas  brought  against  the  consul-general  of  and  consuls  in  pagan  and   Mohammedan 

Egypt  to  recover  the  value  of  certain  goods  countries  to  exercise  judicial  functions  as 

and  credits  which  the  defendant  cau^  to  between  their  fellow-subjects  or  citizens, 

be  attached,  in  which  action  the  declara-  the  extent  to  which  this  power  is  exercised 

tion    alleged    usurpation    and    abuse    of  depends  upon  treaties  and  laws  regulat- 

power.     A  plea  by  the  defendant,  asking  ing  such  jurisdiction,  of  which  the  court 

the  court  to  take  judicial  notice  that  his  cannot   take  judicial   notice.     Dainese  v, 

official  character  gave  him  the  jurisdiction  Hale,  (1875)  91  U.  S'.  13,  23  U.  S.  (L.  ed.) 

which  he  assumed  to  exercise,  was  held  to  190. 

Sec.  1736.  [Neglect  of  duty  to  seamen;  corrupt  conduct.]     If  any 

consul  or  commercial  agent  neglects  or  omits  to  perform,  seasonably,  the 

duties  imposed  upon  him  by  the  laws  regulating  the  shipment  and  discharge 

of  seamen,  and  the  reclamation  of  deserters  on  board  or  from  vessels  in 

foreign  ports,  or  is  guilty  of  any  malversation  or  abuse  of  power,  he  shall 

be  liable  to  any  injured  person  for  all  damage  occasioned  thereby ;  and  for 

all  malversation  and  corrupt  conduct  in  office,  he  shall  be  punishable  by 

imprisonment  for  not  more  than  five  years  and  not  less  than  one,  and  by  a 

fine  of  not  more  than  ten  thousand  dollars  and  not  less  than  one  thousand. 

[B.  8.] 

Act  of  July  20.  1840,  ch.  48,  5  Stat.  L.  397. 

The  words  ''  commercial  agent "  in  the  text  were  superseded  by  the  Act  of  April  6, 
1906,  ch.  136C,  I  3,  supra,  p.  21,  abolishing  the  oifice  of  commercial  agent. 
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Govemmeiit   not  liable. —  By  this  and  in  collecting  from  the  maater  the  wages 

the  preceding  section,  Congress  addressed  due  to  destitute  seamen   to  pay  for  the 

itself  with   some   care  to  the  subject  of  necessary  clothing  supplied,  whereas  they 

providing  security  against  the  unfaithful-  were  entitled,  under  R.  S.  sec.  4577    (see 

ness  of  persons   holding  consular  offices.  Seamen),  to    have  their   necessaries  sup- 

and  this  legislation  accords  with  the  well-  plied  and  to  be  sent  home  at  the  expense 

settled  principle  that  the  United  States  is  of  the  United  States,  the  remedy,  if  any, 

not  liable  to    its   citizens   for  the  conse-  would  be  against  the  consul  on  his  bond, 

quences  of  the  wrongs  or  shortcomings  of  and  not  against  the  United  States.    (1887) 

its  officers.    For  the  action  of  the  collector  19  Op.  Atty.-Gen.  22. 

Sec.  1 737.  [False  certificate  of  property.]  If  any  consul,  vice-consul, 
commercial  agent,  or  vice-commercial  a^ent  falsely  and  knowingly  certifies 
that  property  belonging  to  foreigners  is  property  belonging  to  citizens  of 
the  United  States,  he  shall  be  punishable  by  imprisonment  for  not  more 
than  three  years  and  by  a  fine  of  not  more  than  ten  thousand  dollars. 

Act  of  Feb.  28,  1803,  ch.  9,  2  Stat.  L.  204. 

As  to  **  commercial  agents "  and  "  vice-commercial  agents  **  see  the  note  to  the 
preceding  R.  S.  sec.  1736. 

By  R.  S.  sec.  5442,  which  was  embodied  in  Penal  Laws,  §  70,  and  repealed  by  section 
341  thereof,  a  penalty  was  provided  for  the  false  certification  of  any  invoice  or  docu- 
ment by  a  consular  officer.    See  PteNAL  Laws. 

Sec.  1 738.  [When  consxdar  officers  may  perform  diplomatic  functions.] 

No  consular  oiBcer  shall  exercise  diplomatic  functions,  or  hold  any  diplo- 
matic correspondence  or  relation  on  the  part  of  the  United  States,  in,  with, 
or  to  the  government  or  country  to  which  he  is  appointed,  or  any  other 
country  or  government,  when  there  is  in  such  country  any  officer  of  the 
United  States  authorized  to  perform  diplomatic  functions  therein;  nor  in 
any  case,  unless  expressly  authorized  by  the  President  so  to  do,  [R.  S,] 
Act  of  Auk.  18,  1856,  oh.  127.  11  Stat.  L.  56. 

''When  a  consul   is   appointed   charg6  Authority  of  retiring  minister  to  ap- 

d'affaires,  he  has   a   double   political   ca-  point. —  A  retiring  minister,  a  secretary 

pacity;    but    thougli    invested    with    full  of  legation  and  charg6  d'affaires,  has  no 

diplomatic   privileges,   he   becomes   so   in-  authority  to  appoint  a  consul  to  act  as 

vested    as    cliargC*    d'affaires    and    not    as  minister  and  "consul  in  charge  of  lega- 

consul,  and  though  authorized  as  consul  tion,"   and   the   appointee   cannot  recover 

to  communicate  directly  with  the  govern-  the  salary  of  charg#  d'affaires  while   so 

ment   in    which    he   resides,   he   does   not  acting.     Otterbourg's  Case,    (1869)   6  Ct. 

thereby  obtain  the  diplomatic  privileges  of  CI.  430. 
a  minister."    /n  re  Baiz,  (1890)  135  U.  S. 
424. 

Sec.  1739.  [Compensation  of  consular  officer  performing  diplomatic 
functions.]  For  such  time  as  any  consular  oflficer  shall  be  authorized  to 
perform  diplomatic  functions,  in  the  absence  of  the  regular  diplomatic 
officer  in  the  country  to  which  he  shall  be  appointed,  he  shall  be  entitled, 
in  addition  to  his  compensation  as  such  consular  officer,  to  receive  com- 
pensation for  his  services  while  so  authorized,  at  the  rate  which  would  be 
allowed  for  a  secretary  of  legation  in  such  country.     [R,  S.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  66. 


Sec.  3.  [Interpreters  to  consulates  in  China  and  Japan.]     That  the 
President  shall  be,  and  is  hereby,  authorized  to  appoint  int-erpreters  to  the 
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consulates  at  Shanghai,  Tien  Tsin,  Fowchow  and  Kanagawa,  and  to  allow 
them  salaries  not  to  exceed,  in  either  case,  the  rate  of  two  thousand  dollars 
a  year;  and  to  appoint  interpreters  to  the  consulates  at  Hankow,  Amoy, 
Canton,  and  Hong-Kong,  and  to  allow  them  salaries  not  to  exceed,  in  either 
case,  the  rate  of  seven  hundred  and  fifty  dollars  a  year ;  and  also  to'  allow, 
at  his  discretion,  a  sum  not  exceeding  the  rate  of  five  hundred  dollars  for 
any  one  year  to  any  one  consulate  in  China  or  Japan,  respectively,  not 
herein  named,  fo'r  expenses  of  interpretation;  and  that  section  six  of  the 
act  entitled  *'An  act  to  regulate  the  diplomatic  and  consular  systems  of 
the  United  States,''  approved  August  eighteenth,  eighteen  hundred  and 
fifty-six,  is  hereby  repealed.     [18  Stat.  L.  70.] 

The  above  section  3  and  the  following  section  6  are  from  the  Consular  and  Diplomatic 
Appropriation  Act  of  June  11,  1874,  ch.  275.  Section  6  of  the  Act  of  Aug.  18,  1856, 
ch.  127,  here  mentioned,  was  carried  in  R.  S.  sec.  1692,  noted  supra,  p.  24. 

The  appropriation  for  interpreters  to  be  employed  at  the  consulates  at  these  and 
other  points  for  the  fiscal  year  ending  June  30,  1916,  was  made  by  the  Diplomatic  and 
Consular  Appropriation  Act  of  March  4,  1915,  ch.  145,  §  1,  38  Stat.  L.  1125. 

Sec.  6.  [Vic€M)oiuniLs  acting  as  consuls  to  receive  compensation  though 
aliens.]  That  any  vice-consul  who  may  be  temporarily  acting  as  consul 
during  the  absence  of  such  consul  may  receive  compensation,  notwithstand- 
ing that  he  is  not  a  citizen  of  the  United  States.    *    *    *    [18  Stat.  L.  70.] 

See  the  note  to  the  preceding  section  3  of  this  Act. 

"The  provision  of  this  section  seems  to  have  reference  to  that  part  of  section  21  of 
the  Act  of  1856,  ch.  127  (U  Stat.  L.  60),  which  provided  that  compensation  to  officers 
mentioned  in  schedules  B  and  C  should  not  apply  to  the  payment  of  any  such  officer 
who  shall  not  be  a  citizen  of  the  United  States,  but  which  was  omitted  from  the 
Revised  Statutes  as  the  section. 'wras  incorporated  therein  in  section  1744."  Compilers^ 
note,  1  8upp.  R.  8.  I'h 

See  the  Act  of  March  12,  1904,  ch.  543,  §  1,  infra,  p.  43. 


[Sec.  1.]  [Statements  as  to  exports,  imports,  rates  of  wages,  etc.] 
•  *  •  And  it  shall  be  the  duty  of  consuls  to  make  to  the  Secretary  of 
State  a  quarterly  statement  of  exports  from,  and  imports  to,  the  different 
places  to  which  they  are  accredited,  giving,  as  near  as  may  be,  the  market 
price  of  the  various  articles  of  exi)orts  and  imports,  the  duty  and  port 
charges,  if  any,  on  articles  imported  and  exported,  together  with  such 
general  information  as  they  may  be  able  to  obtain  as  to  how,  where,  and 
through  what  channels  a  market  may  be  opened  for  American  products 
and  manufactures.  In  addition  to  the  duties  now  imposed  by  law,  it  shall 
be  the  duty  of  consuls  and  commercial  agents  of  the  United  States,  annually, 
to  procure  and  transmit  to  the  Department  of  State,  as  far  as  practicable, 
information  respecting  the  rate  of  wages  paid  for  skilled  and  unskilled 
labor  within  their  respective  jurisdictions.     [20  Stat.  L.  273.] 

This  is  from  the  Consular  and  Diplomatic  Appropriation  Act  of  Jan.  27,  1S79,  ch.  28. 

The  grade  of  commercial  agent  was  abolished  by  the  Act  of  April  5,  1906,  ch.  1366, 
§  3,  supra,  p.   21. 

Other  requirements  of  a  somewhat  similar  character  are  contained  in  B.  S.  sees.  1712 
and  1713,  supra,  p.  32. 
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Sec.  12.  [Consular  fees  for  services  to  American  vessels  and  seamen 
not  permitted.]  That  on  and  after  July  first,  eighteen  hundred  and  eighty- 
four,  no  fees  named  in  the  tariflf  of  consular  fees  prescribed  by  order  of 
the  President  shall  be  charged  or  collected  by  consular  officers  for  the  official 
services  to  American  vessels  and  seamen.  Consular  officers  shall  furnish 
the  master  of  every  such  vessel  with  an  itemized  statement  of  such  services 
performed  on  account  of  said  vessel,  with  the  fee  so  prescribed  for  each 
service,  and  make  a  detailed  report  to  the  Secretary  of  the  Treasury  for 
such  services  and  fees,  under  such  regulations  as  the  Secretary  of  State 
may  prescribe;  and  the  Secretary  of  the  Treasury  shall  allow  consular 
officers  who  are  paid  in  whole  or  in  part  by  fees  such  compensation  for  said 
services  as  they  would  have  received  prior  to  the  passage  of  this  act :  Pro- 
vided, That  such  services,  in  the  opinion  of  the  Secretary  of  the  Treasury 
have  been  necessarily  rendered;  and  a  sum  sufficient  for  the  payment  of 
such  compensation,  when  thus  adjusted  by  the  Secretary  of  the  Treasury, 
is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated.     [23  Stat,  L.  56,] 

The  above  section  12  is  from  the  Act  of  June  26,  1884,  ch.  121,  "  to  remove  certain 
burdens  on  the  American  merchant  marine  and  encourage  the  American  foreign  carry- 
ing trade  and  for  other  purposes." 

This  section  superseded  R.  S.  sec.  1720,  noted  supra,  p.  35,  and  in  part.R.  S.  sec.  1718, 
supra,  p.  34. 

The  expression  "American  vessels'*  4131,  but  includes  as  well  "foreign-built 
does  not  intend  only  "  vessels  of  the  registered  American  vessels."  ( 1885 )  18 
United  States  "  as  defined  by  R.  S.  sec.       Op.  Atty.-Gen.  99. 


[Sec.  1.]  [Consuls,  etc.,  not  to  receive  salary  of  secretary  or  inter- 
preter.]    *     *     *     And  hereafter  no  consul  or  consul-general  shall  be 
entitled  to  or  allowed  any  part  of  any  salary  appropriated  for  payment  of 
a  secretary  or  second  secretary  of  legation  or  interpreter.     [23  Stat.  L.  329.] 
This  is  from  the  Consular  and  Diplomatic  Appropriation  Act  of  Feb.  25,  1885,  ch.  150. 


Sec.  5.  [Betiims  to  be  prescribed  by  Comptroller  of  Treasury.]    The 

returns  of  fees  mentioned  in  section  seventeen  hundred  and  twenty-five  of 
the  Revised  Statutes  shall  be  made  as  prescribed  by  the  Comptroller  of 
the  Treasury.     [28  Stat,  L.  206,] 

This  is  the  latter  part  of  section  5  of  the  Legislative,  Executive  and  Judicial  Appro- 
priation Act  of  July  31,  1894,  ch.  174.  R.  S.  sec.  1725  above  mentioned  is  given 
supra,  p.  36. 


An  Act  To  prevent  any  consular  officer  of  the  United  States  from  accept- 
ing any  appointment  from  any  foreign  state  as  administrator,  guard- 
ian, or  to  any  other  office  of  trust,  without  first  executing  a  bond, 
with  security,  to  be  approved  by  the  Secretary  of  State. 

[Act  of  June  30, 1902,  ch.  1331,  32  Stat,  L,  546.] 

[Sec.  1.]  [Consular  officers  accepting  positions  of  trust  —  bond,  etc.] 

That  no  consular  officer  of  the  United  States  shall  accept  an  appointment 
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from  any  foreign  state  as  administrator,  guardian,  or  to  any  other  office  of 
trust  for  the  settlement  or  conservation  of  estates  of  deceased  persons  or  of 
their  heirs  or  of  persons  under  legal  disabilities,  without  executing  a  bond, 
with  security,  to  be  approved  by  the  Secretary  of  State,  and  in  a  penal  sum 
to  be  fixed  by  him  and  in  such  form  as  he  may  prescribe,  conditioned  for 
the  true  and  faithful  performance  of  all  his  duties  according  to  law  and 
for  the  true  and  faithful  accounting  for,  delivering,  and  paying  over  to 
the  persons  thereto  entitled  of  all  moneys,  goods,  effects,  and  other  property 
which  shall  come  to  his  hands  or  to  the  hands  of  any  other  person  to  his 
use  as  such  administrator,  guardian,  or  in  other  fiduciary  capacity.  Said 
bond  shall  be  deposited  with  the  Secretary  of  the  Treasury.  In  case  of  a 
breach  of  any  such  bond,  any  person  injured  by  the  failure  of  such  officer 
faithfully  to  discharge  the  duties  of  his  said  trust  according  to  law,  may 
institute,  in  his  own  name  and  for  his  sole  use,  a  suit  upon  said  bond  and 
thereupon  recover  such  damages  as  shall  be  legally  assessed,  with  costs  of 
suit,  for  which  execution  may  issue  in  due  form;  but  if  such  party  fails 
to  recover  in  the  suit,  judgment  shall  be  rendered  and  execution  may  issue 
against  him  for  costs  in  favor  of  the  defendant ;  and  the  United  States  shall 
in  no  case  be  liable  for  the  same.  The  said  bond  shall  remain,  after  any 
judgment  rendered  thereon,  as  a  security  for  the  benefit  of  any  person 
injured  by  a  breach  of  the  condition  of  the  same  until  the  whole  penalty 
has  been  recovered.     [32  Stat.  L.  546,] 

Previous  provisions  with  respect  to  bonds  were  made  by  R.  S.  iecg.  1697  and  1698, 
aupra,  pp.  25,  26. 

Sec.  2.  [Breach  of  trust,  embezzlement  —  penalty.]  That  every  con- 
sular officer  who  accepts  any  appointment  to  any  office  of  trust  mentioned  in 
the  preceding  section  without  first  having  complied  with  the  provisions 
thereof  by  due  execution  of  a  bond  as  therein  required,  or  who  shall  will- 
fully fail  or  neglect  to  account  for,  pay  over,  and  deliver  any  money,  prop- 
erty, or  effects  so  received  to  any  person  lawfully  entitled  thereto,  after 
having  been  requested  by  the  latter,  his  representative  or  agent  so  to  do, 
shall  be  deemed  guilty  of  embezzlement  and  shall  be  punishable  by  impris- 
onment for  not  more  than  five  years  and  by  a  fine  of  not  more  than  five 
thousand  dollars.     [32  Stat.  L.  547.] 


[Sec.  1.]  [Payment  to  conzular  officers  not  citizens.]  The  salary  of  a 
consular  officer  not  a  citizen  of  the  United  States  shall  be  paid  out  of  the 
amount  specifically  appropriated  for  salary  at  the  consular  office  to  which 
the  alien  officer  is  attached  or  appointed.     [33  Stat.  L.  78.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  Feb.  22,  1907,  ch.  1184, 
ch.  543.  The  same  provision  has  occurred  in  former  year^.  See  32  Stat.  L.  818?; 
32  Stat.  L.  86;  31  Stat.  L.  892j  31  Stat.  L.  69;  30  Stat.  L.  831;  29  Stat.  L.  588;  28 
Stat.  L.  823;  27  Stat.  L.  504.  But  apparently  it  has  not  been  repeated  in  recent 
Appropriation  Acts. 

bee  the  Act  of  June  U,  1874^  ch.  275,  |  6,  8upra,  p.  41. 
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[Sec.  1.]  [Consular  clerks  —  increased  compensation  —  no  redaction 
of  salary.]  •  *  *  From  and  after  the  first  day  of  July,  nineteen  hun- 
dred and  seven,  the  salaries  of  consular  clerks  shall  be  at  the  rate  of  one 
thousand  dollars  a  year  for  the  first  three  years  of  continuous  service  as 
such,  and  shall  be  increased  two  hundred  dollars  a  year  for  each  succeeding 
year  of  continuous  service  until  a  maximum  compensation  of  one  thousand 
eight  hundred  dollars  a  year  shall  be  reached,  and  section  seventeen  hun- 
dred and  four,  Revised  Statutes,  and  its  amendatory  Act  of  June  eleventh, 
eighteen  hundred  and  seventy-four,  are  hereby  so  amended:  Provided, 
That  the  salary  of  no  consular  clerk  herein  provided  for,  and  now  in  the 
service,  shall  be  reduced  by  this  Act.    [34  Stat.  L.  923.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  Feb.  22,  1907,  ch.  1184. 

R.  S.  sec.  1704  is  given  supra,  p.  29,  and  the  amendatory  Act  of  June  11,  1874,  above 
referred  to  is  given  in  the  notes  to  said  R.  S.  sec.  1704. 

The  designation  of  consular  *'  clerics  "  was  changed  to  consular  assistants  by  the  Act 
of  May  21,  1908,  ch.  183,  §  1,  immediately  following. 


[Sec.  1.]  [Consular  assistants  —  number.]  •  •  •  The  consular  clerks 
heretofore  provided  for  by  law  shall,  from  and  after  the  first  day  of  July, 
nineteen  hundred  and  eight,  be  styled  consular  assistants. 

For  thirteen  consular  assistants  as  provided  for  by  law,  *  •  •  seven 
additional  consular  assistants,  subject  to  the  same  provisions  of  law  as  the 
above  thirteen.     [35  Stat,  L.  180,] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  May  21,  1908,  ch.  183. 

Thirteen  consular  clerks  were  authorized  to  be  appointed  by  R.  S.  sec.  1704,  supra, 
p.  29.  This  was  increased  by  the  provisions  given  in  the  text  above  and  again  increased 
by  the  Act  of  March  2.  1909,  ch.  235,  §  1,  immediately  following.  Tlie  Diplomatic  and 
Consular  Appropriation  Act  for  the  fiscal  year  ending  June  30,  1916,  Act  of  March  4, 
1915,  ch.  145,  38  Stat.  L.  1124,  provides  for  forty  consular  assistants. 


[Sec.  1.]  [Consular  assistants  —  number.]  *  •  •  For  thirteen  con- 
sular assistants  as  provided  for  by  law,  twelve  additional  consular  assistants, 
subject  to  the  same  provisions  of  law  as  the  above  thirteen.     [35  Stat,  L. 

681.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  2,  1909, 
ch.  235.  See  the  note  to  the  Act  of  May  21,  1908,  ch.  183,  given  in  the  preceding 
paragraph  of  the  text. 


[Sec.  1.]  [Judicial  authority  of  vice  consul  at  Shanghai,  China.]  •  •  • 

The  judicial  authority  and  jurisdiction  in  civil  and  criminal  cases  vested 
in  and  reserved  to  the  consul  general  of  the  United  States  at  Shanghai, 
China,  by  the  Act  of  June  thirtieth,  nineteen  hundred  and  six,  entitled 
**An  Act  creating  a  United  States  Court  for  China,  and  prescribing  the 
jurisdiction  thereof,''  and  vested  by  the  diplomatic  and  consular  appro- 
priation Act  approved  March  second,  nineteen  hundred  and  nine,  in  the 
vice  consul  general  of  the  United  States  to  be  designated  from  time  to 
time  by  the  Secretary  of  State,  shall  subsequent  to  the  approval  of  this 
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Act  be  vested  in  and  exercised  by  a  vice  consul  of  the  United  States  at 
Shanghai,  China.    [38  Stat.  L.  1123.] 

This  is  from  the  Diplomatic  and  ConBular  Appropriation  Act  of  March  4,  1915,  ch.  145. 

For  the  Act  of  June  30,  1906,  ch.  3934,  above  mentioned,  see  Judiciary.  The  provision 
of  the  Act  of  March  2,  1909,  ch.  235,  superseded  by  the  text  was  as  follows: 

"  Hie  judicial  authority  and  jurisdiction  in  civil  mid  criminal  cases  now  vested  in 
and  reserved  to  the  consul-general  of  the  United  States  at  Shanghai,  China,  by  the  Act 
of  June  thirtieth,  nineteen  hundred  and  six,  entitled  'An  Act  creating  a  United  States 
court  for  China  and  prescribing  the  jurisdiction  thereof,'  shall,  subsequent  to  June 
thirtieth,  nineteen  hundred  and  nine,  be  vested  in  and  exercised  by  a  vice-consul-general 
of  the  United  States  to  be  designated  from  time  to  time  by  the  Secretary  of  State,  and 
the  consul-general  at  Shanghai  shall  thereafter  oe  relieved  of  his  judicial  functions." 
[S3  Btat.  L.  679.1 

The  office  of  vice-consul-general  was  abolished  by  .se.  lion  6  of  an  Act  of  Feb.  6,  1915, 
ch.  23,  supra,  p.  45. 


Sec.  2.  [Salaries  of  consuls  general  and  consuls.]  That  *  *  ^  con- 
suls general  and  consuls  shall  hereafter  be  graded  and  classified  as  follows, 
with  the  salaries  of  each  class  herein  affixed  thereto.    •    *    • 

CONSULS  GENEBAU 

Consul  general  of  class  one,  $12,000. 

Consul  general  of  class  two,  $8,000. 

Consul  general  of  class  three,  $6,000. 

Consul  general  of  class  four,  $5,500. 

Consul  general  of  class  five,  $4,500. 

CONSULS. 

Consul  of  class  one,  $8,000. 

Consul  of  class  two,  $6,000. 

Consul  of  class  three,  $5,000. 

Consul  of  class  four,  $4,500. 

Consul  of  class  five,  $4,000. 

Consul  of  class  six^  $3,500. 

Consul  of  class  seven,  $3,000. 

Consul  of  class  eight,  $2,500. 

Consul  of  class  nine,  $2,000.     [38  Stat.  L.  805.] 

The  following  section  6  and  the  foregoing  section  2  are  from  an  Act  of  Feb.  5,  1915, 
ch.  23.  TJie  first  part  of  this  section,  relating  to  the  salaries  of  secretaries  in  the 
Diplomatic  Service,  is  given  supra,  p.  18.  The  remainder  of  the  Act,  with  certain 
exceptions  noted,  is  given  infra,  p.  54. 

Sec.  6.  [Vice-consul-general,  deputy  consul-general,  deputy  consul  — 
offices  abolished.]  *  •  •  The  offices  of  vice  consul  general,  deputy  con- 
sul general,  and  deputy  consul  are  abolished.     [38  Stat.  L.  806.] 

See  the  note  to  the  preceding  section  2  of  this  Act.  The  first  part  of  this  section 
amends  R.  S.  sec.  1674,  given  supra,  p.  9. 


m.    PROVISIONS   COKMON   TO   DIPLOMATIC   AND   CONSULAR 

OFFICERS 
Sec.  1740.  [Term  during  which  salary  is  payable.]    No  ambassador, 
envoy  extraordinary,  minister  plenipotentiary,  minister  resident,  commis- 
sioner, charge  d'affaires,  secretary  of  legation,  assistant  secretary  of  lega- 
tion, interpreter  to  any  legation  or  consulate,  or  consul-preneral,  consul,  or 
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commercial  agent,  mentioned  in  Schedules  B  and  C,  shall  be  entitled  to  com- 
pensation for  his  services,  except  from  the  time  when  he  reaches  his  post 
and  enters  upon  his  official  duties  to  the  time  when  he  ceases  to  hold  such 
office,  and  for  such  time  as  is  actually  and  necessarily  occupied  in  receiv- 
ing his  instructions,  not  to  exceed  thirty  days,  and  in  making  the  direct 
transit  between  the  place  of  his  residence,  when  appointed,  and  his  post  of 
duty,  at  the  commencement  and  termination  of  the  period  of  his  official 
service,  for  which  he  shall  in  all  cases  be  allowed  and  paid,  except  as  here- 
inafter mentioned.  And  no  person  shall  be  deemed  to  hold  any  such 
office  after  his  successor  is  appointed  and  actually  enters  upon  the  duties  of 
his  office  at  his  post  of  duty,  nor  after  his  official  residence  at  such  post 
has  terminated  if  not  so  relieved.  But  no  such  allowance  or  payment  shall 
be  made  to  aily  consul-general,  consul,  or  commercial  agent,  not  embraced 
in  Schedules  B  and  C,  or  to  any  vice-consul,  vice-commercial  agent,  deputy 
consul,  or  consular  agent,  for  the  time  so  occupied  in  receiving  instruc- 
tions, or  in  such  transit  as  aforesaid ;  nor  shall  any  such  officer  as  is  referred 
to  in  this  section  be  allowed  compensation  for  the  time  so  occupied  in  such 
transit,  at  the  termination  of  the  period  of  his  official  service,  if  he  has 
resigned  or  been  recalled  therefrom  for  any  malfeasance  in  his  office. 
[R.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  55. 

The  provisions  of  this  section  relating  to  "  commercial  agents,"  "  vice-commercial 
agents  "  and  ''  Schedules  B  and  G  "  were  superseded  by  the  Act  of  April  5,  1906,  ch.  1366, 
§§  2  and  3,  supra,  pp.  19-21. 

The  office  of  deputy  con&ul  was  abolished  by  section  6  of  the  Act  of  Feb.  5,  1915, 
ch.  23,  supra,  p.  45. 

A    minister's    salary    begins    when   he  his  duties.    ''On  account  of  the  distance 

enters  upon  his  official  duty. —  When  the  of  his  post  from  the  seat  of  Government, 

grade  of  a  foreign  representative  is  raised  any  other  rule  would  often  cause  serious 

from  a  charge  d'affaires  to  that  of  a  min-  embarrassment,  notwithstanding  the  means 

ister,  and  the  salary  correspondingly  in-  of  speedy  communication  which  we  owe  to 

creased,  and  the  charge  d'affaires  is  ap-  modern   science."      (1870)    13   Op.  Atty.- 

pointed  minister,  the  increase   in   salary  Gen.  302. 

should  date  from  the  time  of  receiving  his  The  words  "  malfeasance  in  his  office," 

commission  and  taking  the  oath  of  office,  in  the  last  clause  in  this  section,  qualify 

and   not  from  the   time  of  his   appoint-  the    word    "  resigned "    as    well    as    '*  re- 

ment.     (1889)    19  Op.  Atty.-Gen.  219.  called."      "A    consul    cannot   be   relieved 

Time   prior   to    qualification. —  A    real-  from  the  duties  of  his  office  except  by  a 

dent  of  Apia,  in  the  Friendly  and  Navi-  resignation  or   recall.     If  they  be  term- 

Sators'  Islands,  received  notice  from  the  inated  in  either  of  these  ways,  but  with- 

epartment   of   state   to   proceed   to   San  out  any  official  guilt  or  delinquency,  he 

Francisco    and   there    await    instructions  may  get  what  the  law  says  a  meritorious 

and  commission  as  consul  at  Apia.     He  officer  shall  have  —  namely,  his  full  pay, 

left  Apia  on  July  3,  1874,  arrived  at  San  to  be  counted  down  to  the  time  when  he 

Francisco  Aug.  21,   1874,  received  notice  reaches  his  own  residence.    But  if  he  vio- 

of  his  appointment  on  Sept.  14,  1874,  and  lates.his  obligations  to  the  public  in  such 

took  the  oath  of  office  and  executed  his  a  manner  that  the  Crovernment  on  that  ac- 

bond  on  the  following  day.    His  salary  be-  count  is  obliged  to  recall  him,  or  if  he  re- 

gan  on  Sept.  15,  1874,  and  not  at  the  time  signs  merely  to  escape  a  recall  which  he 

of  his  leaving  Apia,  July  3,  1874.     U.  S.  is  conscious   of  deserving,  then   he  shall 

r.  Bee,    (C.   C.  A.   1893)    54   Fed.   112,  7  suffer  the  penaltv  of  coming  home  at  his 

U.  S.  App.  459,  4  C.  C.  A.  219.  own   expense."      (1857)    9  Op.  Atty.-Gen. 

The  holder  of  a  foreign  mission  is  not  89. 
displaced,  until  the  successor  enters  upon 

Sec.  1741.  [Absence.]  No  ambassador,  envoy  extraordinary,  minister 
plenipotentiary,  minister  resident,  commissioner,  charge  d'affaires,  secre- 
tary of  legation,  assistant  secretary  of  legation,  interpreter  for  any  legation 
or  consulate,  or  consul-general,  consul,  or  commercial  agent,  mentioned  in 
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Schedules  B  and  C,  or  consular  agent,  shall  be  absent  from  his  post,  or 
the  performance  of  his  duties,  for  a  longer  period  than  ten  days  at  any  one 
time,  without  the  permission  previously  obtained  of  the  President.     [R.  8,] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  59. 

•This  section  was  practically  superseded  by  the  re-enactment  of  its  provisions  In  the 
Act  of  June  17,  1874,  ch.  294,  infra,  p.  52. 

As  to  "conunercial  agents"  and  Schedules  B  and  C  here  mentioned  see  the  note  to 
the  preceding  R.  S.  sec.  1740. 

Absence    of    a    minister   from   July    7,  salary   during   the   time   of   the   absence 

1856,  to  June  11,  1857,  where  leave  of  ab-  could  be  withheld  from  him.^     (1858)    9 

sence  was  granted  and  extended  from  time  Op.  Atty.-Gen.  138. 
to  time,  was  not  an  offense  for  which  his 

Sec.  1742.  [Salary  in  case  of  absence.]  No  diplomatic  or  consular 
officer  shall  receive  salary  for  the  time  during  which  he  may  be  absent  from 
his  post,  by  leave  or  otherwise,  beyond  the  term  of  sixty  days  in  any  one 
year ;  but  the  time  equal  to  that  usually  occupied  in  going  to  and  from  the 
United  States  in  case  of  the  return,  on  leave,  of  such  diplomatic  or  consular 
officer  to  the  United  States  may  be  allowed  in  addition  to  such  sixty  days. 
[B,  S.] 

Act  of  March  3,  1869,  ch.  125,  15  Stat.  L.  321. 

Time  occupied  in  going  to  and  from  United  States,  see  section  4  of  the  Act  of  June 
11,  1874,  ch.  276,  given  infra,  p.  62. 

The  Act  of  March  3,  1869,  ch.  125,  from  composed  of  several  intervals  of  absence, 

which  R.  S.  sec  1742  was  drawn,  contained  or  be  a  part  or  the  whole  of  a  continuous 

grovisions  similar  to  those  of  the  Act  of  absence;   but  that  the  existing  laws  and 

[arch  30,  1868,  ch.  38,  sec.  3,  15  Stat.  L.  practice  are  unchanged  in  respect  to  ab- 

58,  which  it  repealed.    With  reference  to  sence  with  or  without  leave,  and  to  com- 

the  Act  of  1868  the  attorney-general  said:  pensation   during  the   same,  except  that 

'^  I  am  of  opinion  that  its  true  intent  and  whenever  it  comes  to  pass  that  the  aggre- 

meaning  are  to  disallow  the  salary  in  all  gate  amount  of  absence  during  any  one 

cases  of  absence,  including  oases  of  sick-  year's  time  of  official  incumbency  exceeds 

ness  as  well  as  cases  of  leave,  where,  in  sixty  days  a  proportion  of  salary  corre- 

an^  one  year,  the  officer  shall  already  have  sponding  to  the  excess  over  that  aggregate 

enjoyed  absence  with  salary  equal  to  sixty  of  time  for  said  year  shall  be  w^ithheld.'* 

days  of  time,  whether  that  maximum  he  (1868)  12  Op.  Atty.-Gen.  410. 

Sec.  1743.  [Extra  oompeoBation  prohibited.]  The  compensation 
allowed  by  law  to  the  various  diplomatic  and  consular  oflScers  shall  be  in 
full  for  ail  the  services  rendered  and  personal  expenses  incurred  by  the 
persons  respectively  for  whom  such  compensation  is  provided,  of  whatever 
kind  such  services  or  personal  expenses  may  be,  or  by  whatever  treaty,  law, 
or  instructions  they  are  required;  and  no  allowance,  other  than  such  as  is 
so  provided,  shall  be  made  in  any  case  for  the  outfit  or  return  home  of  any 
such  officer  or  person.     [R.  S.] 

Act  of  Aug.  18,  1856,  ch.  127.  11  Stat.  L.  69. 

With  respect  of  salaries  see  the  Act  of  April  5,  1906,  ch.  1366,  §  8,  supra,  p.  22. 

Sec.  1744.  [Compensation  to  citizens  only.]  No  compensation  pro- 
vided for  any  officer  mentioned  in  section  sixteen  hundred  and  seventy-five, 
or  for  any  assistant  secretary  of  legation,  or  any  appropriation  therefor, 
shall  be  applicable  to  the  payment  of  the  compensation  of  any  person 
appointed  to  or  holding  any  such  office  who  shall  not  be  a  citizen  of  the 
United  States ;  nor  shall  any  other  compensation  be  allowed  in  any  such  case. 
[B.  Sf.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  60. 

For  R.  S.  sec.  1675,  above  mentioned,  see  supra,  p.  l!>. 
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The  compensation  of  vice-consuls  not  citizens  was  provided  for  by  the  Act  of  June 
11,  1874,  ch.  275,  {  6,  supra,  p.  41. 


"  The  officers  thus  mentioned  range 
from  ambassadors  down  to  second  secre- 
taries of  legation,  and  do  not  include  mar- 


shals, interpreters,  or  other  subordinate 
officers."     (1902)   23  Op.  Atty.-Gen.  612. 


Sec.  1745.  [President  to  regulate  fees.]  The  President  is  authorized 
to  prescribe,  from  time  to  time,  the  rates  or  tariffs  of  fees  to  be  charged  for 
official  services,  and  to  designate  what  shall  be  regarded  as  official  services, 
besides  such  as  are  expressly  declared  by  law,  in  the  business  of  the  several 
legations,*  consulates,  and  commercial  agencies,  and  to  adapt  the  same,  by 
such  differences  as  may  be  necessary  or  proper,  to  each  legation,  consulate, 
or  commercial  agency;  and  it  shall  be  the  duty  of  all  officers  and  persons 
connected  with  such  legations,  consulates,  or  commercial  agencies  to  collect 
for  such  official  services  such  and  only  such  fees  as  may  be  prescribed  for 
their  respective  legations,  consulates,  and  commercial  agencies,  and  such 
rates  or  tariffs  shall  be  reported  annually  to  Congress.    [R.  S.] 

Act  of  Aug.  18,  1856,  ch.  127.  11  Stat.  L.  57. 

The  references  in  the  text  to  commercial  agencies  were  superseded  by  the  Act  of  April 
5,  1906,  ch.  1366,  §  3,  supra,  p.  21,  which  abolished  the  grade  of  commercial  agent. 
Sections  7  to  10  inclusive  of  the  same  Act,  supra,  pp.  22,  23,  made  further  regulations 
as  to  fees. 


Scope  of  President's  authority. — ^There 
seem  to  be  but  two  limitations  upon  the 
power  of  the  President  —  one  ( expressed ) 
which  prevents  him  from  declaring  a  fee 
to  be  unofficial  which  the  law  declares  of- 
ficial; and  one  (implied)  which  prevents 
him  from  prescribing  a  fee  for  service 
which  the  law  declares  shall  be  rendered 
gratuitously.  Subject  to  these  limita- 
tions, the  President  may  at  any  time 
transfer  a  fee  from  the  unofficial  to  the 
official  schedule  or  vice  versa-,  or  he  may 
increase,  diminish,  or  abolish  a  fee,  and 
his  directions  in  this  regard  are  binding 
upon  the  officers  of  the  consular  service. 
Stahel  r.  U.  S.,   (1891)  26  Ct.  CI.  193. 

Official  and  unofficial  services. —  This 
section  concerns  itself  wholly  with  **  offi- 
cial services."  The  statutes  and  regula- 
tions make  a  distinction  between  the  official 
and  unofficial  services  rendered  by  a  con- 
sul. The  inhibition  on  consular  officers, 
as  to  the  collection  of  fees,  is  only  against 
the  collection,  for  "  such  official  services," 
of  other  fees  than  the  prescribed  fees. 
Fees  received  for  performing  services  not 
required  by  law  or  by  the  regulations,  nor 
specified  in  any  tariff  fees,  being  paid  vol- 
untarily to  the  consul  by  the  person  to 
whom  they  were  rendered,  become  pri- 
vate property  of  the  consul  and  not  the 
money  of  the  United  States.  "  This  vfew 
is  not  varied  by  the  fact  that  the  person 
employed  the  consul  to  render  the  service 
because  he  was  consul,  or  by  the  fact  that 
the  consul  attached  his  seal  as  evidence 
of  his  official  character;  because  he  was 
not  required  by  any  law  or  regulation  to 
use  eitner  his  seal  or  his  title  of  office 
officially,  nor  was  any  fee  prescribed  for 
the  service  in  any  tariff  of  fees."  U.  S. 
V.  Mosby,   (1890)    133  V.  S.  273,  10  S.  Ct. 


327,  33  U.  S.  (L.  ed.)  625.  See  U.  S.  c 
Eaton,  (1898)  169  U.  S.  331,  18  S.  Ct. 
374,  42  U.  8.  (L.  ed.)  767;  (1888)  19  Op. 
Atty.-Gen.  196;  (1889)  19  Op.  Atty.-Gen 
225. 

This  section,  and  R.  S.  sees.  1746  and 
1750,  infra,  and  the  consular  regulations, 
are  all  to  be  construed  as  referring  to 
those  subjects  which  belong  to  the  juris- 
diction, to  the  business,  and  to  the  inter- 
ests of  the  United  States.  They  concern 
federal  relations  and  not  relations  which 
are  exclusively  individual  or  state,  and 
which  have  no  reference  to  the  United 
States  business  or  to  the  United  States  in- 
terests: so  that  when  a  consul  does  an  act 
purely  by  virtue  of  an  independent  sover- 
eignty, purely  by  virtue  of  state  law,  an 
act  which  has  no  force  or  validity  except 
under  a  state  law,  that  act  is  not  official  in 
its  relation  to  the  United  States,  because 
it  has  no  relation  whatever  to  tlie  United 
States.  U.  S.  r.  Badeau,  (1886)  33  Fed. 
672,  affirmed   (1887)   31  Fed.  697. 

The  President  may  prescribe  a  fee,  as 
provided  by  this  section,  for  the  services 
of  a  consul  in  furnishing  inspection  card« 
to  steerage  passengers  on  vessels  destined 
to  the  United  States,  as  required  by  the 
quarantine  regulations  of  April  1,  1903, 
but  he  has  no  authority  to  declare  such  a 
fee  unofficial  and  to  permit  the  consul  to 
retain  it  as  such.  (1903)  24  Op.  Atty.- 
Gen.  672. 

Fees  illegally  collected,  under  regula- 
tions the  resident  had  no  authority  to 
prescribe,  cannot  be  claimed  by  the  consul 
as  a  personal  emolument,  but  the  owner 
may  perhaps  have  a  right  of  recovery 
against  the  government  which  directed 
their  collection.  Stahel  r.  U.  S.,  (1891) 
26  Ct.  CI.  193. 
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Sec.  1746.  [F666  to  be  collected  in  coin.]  All  fees  collected  by  diplo- 
matic and  consular  officers  for  and  in  behalf  of  the  United  States  shall  be 
collected  in  the  coin-  of  the  United  States,  or  at  its  representative  value  m 
exchange.     [B.  8.] 

Act  of  Aug.  18, 1856.  ch.  127,  11  Stat.  L.  63. 
See  R.  S.  sec.  1722,  supra,  p.  35. 

Sec.  1747.  [Officers  to  account  for  fees.]  All  fees  collected  by  the 
consuls  general,  consuls,  and  commercial  agents  mentioned  in  Schedules 
B  and  C,  and  by  vice-consuls  and  vice-commercial  agents  appointed  to  per- 
form their  duties,  or  by  any  other  persons  in  their  behalf,  shall  be  accounted 
for  to  the  Secretary  of  the  Treasury,  and  held  subject  to  his  draft,  or  other 
directions.    [B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  58. 

The  references  to  commercial  agents  and  vice-commercial  agents  and  Schedules  B 
and  C  were  superseded  by  the  Act  of  April  5,  1906,  ch.  1366.  Sections  2  and  3,  supra, 
pp.  19-21,  and  section  8  of  the  same  Act,  supra,  p.  22,  provided  for  accounting  for  fees. 

Sec.  1748.  {Expenses  of  legations,  consulates,  etc.]  The  President  is 
authorized  to  provide  at  the  public  expense  all  such  stationery,  blanks, 
record  and  other  books,  seals,  presses,  flags,  and  signs,  as  he  shall  think 
necessary  for  the  several  legations,  consulates,  and  commercial  agencies  in 
the  transaction  of  their  business.     [B.  8,] 

Act  of  Aug.  18,  1866,  ch.  127,  11  Stat.  L.  60. 

The  words  "  commercial  agencies "  were  superseded  by  the  Act  of  April  6,  1906, 
ch.  1366,  §  3,  supra,  p.  21. 

Each  year  appropriations  are  made  to  meet  the  contingent  expenses  of  the  various 
embassies,  legations,  consulates,  and  consular  agencies.  Those  for  the  fiscal  year  ending 
June  30,  1916,  are  contained  in  the  Diplomatic  and  Consular  Appropriation  Act  of 
March  4,  1916,  ch.  145,  $  1,  38  Stat.  L.  1118,  1125. 

Sec.  1749.  [Allowance  to  widow  of  consular  officer  deceased  in  a 
foreign  country.]  Whenever  any  diplomatic  or  consular  officer  of  the 
United  States  dies  in  a  foreign  country  in  the  discharge  of  his  duty,  there 
shall  be  paid  to  his  widow,  or,  if  no  widow  survive  him,  then  to  his  heirs 
at  law,  a  sum  of  money  equal  to  the  allowance  now  made  to  such  officer 
for  the  time  necessarily  occupied  in  making  the  transit  from  his  post  of 
duty  to  his  residence  in  the  United  States.     [B,  8.] 

Act  of  Feb.  22,  1873,  ch.  184,  17  SUt.  L.  474. 

Appropriations  for  carrying  out  the  provisions  of.  this  section  are  made  each  year. 
Those  for  the  fiscal  year  ending  June  30,  1916,  are  contained  in  the  Diplomatic  and 
Consular  Appropriation  Act  of  March  4,  1915,  ch.  145,  §  1,  38  Stat.  L.  1119.  The 
same  Act,  as  do  those  of  previous  years,  provides  a  fund  to  defray  the  expense  of 
transporting  the  remains  of  diplomatic  officers,  consuls,  and  consular  assistants  to  their 
former  homes  for  interment. 

Sec.  1750.  [Depositions  —  penalty  for  perjury  —  evidence  of  taking 
the  oath  —  penalty  for  forging  certificate  of  oath.]  Every  secretary  of 
legation  and  consular  officer  is  hereby  authorized,  whenever  he  is  required 
or  deems  it  necessary  or  proper  so  to  do,  at  the  post,  port,  place,  or  within 
the  limits  of  his  legation,  consulate,  or  commercial  agency,  to  administer 
to  or  take  from  any  person  an  oath,  affirmation,  affidavit,  or  deposition,  and 
to  perform  any  notarial  act  which  any  notary  public  is  required  or  author- 
ized by  law  to  do  within  the  United  States.  Every  such  oath,  affirmation, 
3  F.  S.  A  — 3 
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affidavit,  deposition^  and  notarial  act  administered,  sworn,  affirmed,  taken, 
had,  or  done,  by  or  before  any  such  officer,  when  certified  under  his  hand 
and  seal  of  office,  shall  be  as  valid,  and  of  like  force  and  effect  within  the 
United  States,  to  all  intents  and  purposes,  as  if  administered,  sworn, 
affirmed,  taken,  had,  or  done,  by  or  before  any  other  person  within  the 
United  States  duly  authorized  and  competent  thereto.  If  any  person  shall 
willfully  and  corruptly  commit  perjury,  or  by  any  means  procure  any  per- 
son to  commit  perjtury  in  any  such  oath,  affirmation,  affidavit,  or  deposi- 
tion, within  the  intent*  and  meaning  of  any  act  of  Congress  now  or  hereafter 
made,  such  offender  may  be  charged,  proceeded  against,  tried,  convicted, 
and  dealt  with  in  any  district  of  the  United  States,  in  the  same  manner, 
in  all  respects,  as  if  such  offense  had  been  committed  in  the  United  States, 
before  any  officer  duly  authorized  therein  to  administer  or  take  such  oath, 
affirmation,  affidavit,  or  deposition,  and  shall  be  subject  to  the  same  punish- 
ment and  disability  therefor  as  are  or  shall  be  prescribed  by  any  such  act 
for  such  offense;  and  any  document  purporting  to  have  affixed,  impressed, 
or  subscribed  thereto  or  thereon  the  seal  and  signature  of  the  officer  admin- 
istering or  taking  the  same  in  testimony  thereof,  shall  be  admitted  in  evi- 
dence without  proof  of  any  such  seal  or  signature  being  genuine  or  of  the 
official  character  of  such  person;  and  if  any  person  shall  forge  any  such 
seal  or  signature,  or  shall  tender  in  evidence  any  such  document  with  a 
false  or  counterfeit  seal  or  signature  thereto,  knowing  the  same  to  be  false 
or  counterfeit,  he  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  imprisoned  not  exceeding  three  years  nor  less 
than  one  year,  and  fined  in  a  sum  not  to  exceed  three  thousand  dollars,  and 
may  be  charged,  proceeded  against,  tried,  convicted,  and  dealt  with,  there- 
for, in  the  district  where  he  may  be  arrested  or  in  custody.     [B.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  61. 

The  reference  in  thiB  section  to  any  "  commercial  agency  **  was  superseded  by  the 
Act  of  April  5,  1906,  ch.  1366,  S  3,  supra,  p.  21,  section  7  of  said  Act,  au/pra,  p.  22, 
Biaking  further  provisions  regarding  notarial  acts. 

« Depositions  de  bene  esse  in  civil  Frankfort-on-the-Main,  Germany,  is  suffi- 
causes  may  be  taken  in  a  foreign  country  ciently  proved  by  the  signature  of  said 
by  any  secretary  of  legation  or  consular  consul-general  and  the  United  States  con- 
officer,"  under  this  section  and  R.  S.  sec.  sulate-general  seal."  Matheson  v,  Camp- 
863  (see  Evtobnce).  Bischoffscheim  v.  bell,  (1895)  69  Fed.  597. 
Baltzer,  (1882)  10  Fed.  1.  Instrument  acknowledged  before  foreign 

But  in  The  Alexandra,  (1900)  104  Fed.  notary. — A  power  of  attorney,  executed  at 
904,  the  court  said  that  R.  S.  sec.  863  Liverpool  and  acknowledged  before  a  no- 
relates  to  the  depositions  of  witnesses  re-  tary  public  there,  was  presented  to  the 
siding  within  the  United  States  and  des-  consul  at  Liverpool  for  his  official  certifi- 
ignates  officials  before  whom  they  may  be  cate  that  the  notary  public  was  duly 
taken,  and  must  be  strictly  construed.  authorized,  admitted,  ana  sworn,  and  that 
**  Among  those  named  in  section  863  as  full  faith  and  credit  were  due  to  his  no- 
authorized  to  take  such  depositions  are  tarial  acts.  The  attorney-generail  advised 
notaries  public,  and  it  is  contended  that  that  such  certificate  does  not  fall  within 
by  section  1750  secretaries  of  legation  and  the  functions  of  a  notary,  and  besides,  if 
consular  officers  are  authorized  to  take  it  were  a  notarial  act,  the  duty  is  not 
oaths,  affirmations,  affidavits,  and  deposi-  imperative.  (1866)  12  Op.  Atty.-Gen.  1. 
tions.  There  is  no  doubt  that  ordinary  Congress  has  the  power  to  punish 
depositions  may  be  lawfully  taken  before  offenses  committed  by  American  citizens 
them,  but  depositions  de  bene  ease  are  not  abroad.  U.  S.  v.  Craig,  (1886)  28  Fed. 
ordinary  notarial  acts,  such  as  a  notary  795. 

pubUc  could  perform  simply  by  virtue  of  State  practice.—  "  Section  1760  does  not 

his  office."  intend  to  authorize  the  consul  to  perform 

•*An  Assignment   [of  a  patent],  which  notarial  acts  in  regard  to  matters  of  state 

purports  to  have  been  executed  before  the  practice  or  state  law  only,  and  which  are 

consul-general   of  the    United    States    of  governed  by   state   law;    and,   in   saying 
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what  shall  be  the  force  and  effect  of  a 
consul's  notarial  act  in  London^  it  cannot 
mean  its  force  in  regard  to  business  and 
subject-matter  which  belong  to  the  states 
exclusively  to  regulate,  since  that  would 
be  usurpation.  The  construction  given  to 
such  acts,  drawn  in  generail  language,  is 
that  they  relate  to  subjects  that  are  with- 
in the  province  of  the  United  States  gov- 
ernment, i.  e.,  to  subjects  only  that  are 
within  its  jurisdiction."  U.  S.  t\  Ba- 
deau,  (1886)  33  Fed.  67,  affirmed  (1887) 
31  Fed.  697. 

Georgia, —  "Construing  the  section  of 
the  Civil  Code  which  authorizes  a  consul 
to  attest  a  deed  in  connection  with  the 
section  of  the  Kevised  Statutes  which  de- 
fines the  powers  of  a  consul,  it  is  clear 
that  it  was  not  intended  that  a  consul 
could  act,  in  relation  to  the  matter  of  at- 
testing deeds,  at  any  other  place  than 
that  at  which  the  laws  of  the  United 
States  authorize  him  to  perform  such  acts. 
Therefore,  if  a  consul  of  the  United  States 
attest  a  deed  in  any  other  place  than  his 
consulate,  such  attestation  would  not  be 
BufScient  to  authorize  the  record  'of  the 
deed."  McCandless  v,  Yorkshire  Guaran- 
tee, etc.,  Corp.,  (1897)  101  Ga.  180,  28 
S.  E.  663. 

MaaaaohusetU, — ^A  consul  is  a  magis- 
trate within  the  meaning  of  a  state  statute 
which  requires  that  a  deed  be  "acknowl- 
edged by  the  grantor,  before  a  justice  of 
peace  in  this  state,  or  before  a  justice  of 
peace  or  magistrate  of  some  other  of  the 
United  States,  or  in  any  other  state  or 
kingdom  wherein  the  grantor  or  vendor 
may  reside,  at  the  time  of  making  and  exe- 
cuting the  deed."  Scanlon  v,  Wright, 
(1833)  13  Pick.  (Mass.)  523,  26  Am.  Dec. 
344.  See  also  Savage  i>.  Birckhead,  (1888) 
20  Pick.  (Mass.)  167. 

Nebraska, — "An  officer  who  may  per- 
form any  notarial  act  which  a  notary  pub- 


lic may  do  is  certainly  invested  with  all 
the  powers  possessed  by  a  notary  under 
our  statute,  or  under  the  statute  of  any 
of  our  sister  states;  and  one  who  per- 
forms the  duties  of  a  notary,  and  who  Is 
invested  by  statute  with  power  and  au- 
thority so  to  do,  falls  within  the  meaning 
of  our  statute  as  such  official  as  fully  as 
though  his  warrant  of  appointment  gave 
him  that  name,  instead  of  some  other  of- 
ficial title.  We  conclude,  therefore,  that 
a  United  States  consul,  duly  accredited 
by  the  federal  government  to  a  foreign 
power,  may,  under  our  statute,  take  affi- 
davits or  depositions  for  use  in  our 
courts."  Browne  v.  Palmer,  (1902)  66 
Neb.  287,  92  N.  W.  316. 

New  Forik.— Under  the  state  statute,  it 
was  held  that  a  power  of  attorney  to  com- 
menoe  a  suit  in  the  state  court  was  prop- 
erly proved  before  a  consul  residing  in  a 
foreign  country,  St.  John  P,  Croel, 
(1848)  6  Hill  (N.Y.)  673. 

Pennsylvania, —  It  was  held  that  a 
United  States  commercial  agent  had  au- 
thority to  take  the  acknowledgment  of  a 
married  woman  in  tzhe  execution  of  a  let- 
ter of  attorney.  Moore  v.  Miller,  (1892) 
147  Pa.  St.  378,  23  AtL  601. 

Wisconsin.— "ConevUs  of  the  United 
States  are  authorized  to  take  depositions 
without  a  commission,  and  a  commission 
is  needless.  .  .  .  And  it  is  questionable 
whether  the  strict  rifles  of  taking  deposi- 
tions by  commissioners  ought  to  be  ap- 
plied in  such  a  case,  where  the  proper  no- 
tice, as  in  this  case,  was  given  of  the  ex- 
amination of  certain  wllmesses  whose  resi- 
dence is  given  in  the  notice  before  a  con- 
sul of  the  United  States  in  one  of  the 
provinces  of  Canada,  and  the  time  and 
place  aire  iJso  given  in  the  notice."  Sem- 
mens  «.  Walters,  (1882)  66  Wis.  675,  13 
N.  W.  889. 


Sec.  1751.  [Certain  correspondeuoe  by  officers  prohibited.]  No  diplo- 
matic or  consular  ofScer  shall  correspond  in  regard  to  the  public  affairs  of 
any  foreign  government  with  any  private  person,  newspaper,  or  other 
periodical,  or  otherwise  than  with  the  proper  oflScers  of  the  United  States, 
nor  recommend  any  person,  at  home  or  abroad,  for  any  employment  of 
trust  or  profit  under  the  government  of  the  country  in  which  he  is  located; 
nor  ask  or  accept,  for  himself  or  any  other  person,  any  present,  emolument, 
pecuniary  favor,  oflSce,  or  title  of  any  kind,  from  any  such  government. 
[«.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  59. 

This  section  was,  in  effect,  superseded  by  the  substantial  re-enactment  of  its  pro- 
visions in  the  Act  of  June  17,  1874,  ch.  294,  infra,  p.  52. 


Sec.  1752.  [Begulations.]  The  President  is  authorized  to  prescribe 
such  regulations,  and  make  and  issue  such  orders  and  instructions,  not 
inconsistent  with  the  Constitution  or  any  law  of  the  United  States,  in 
relation  to  the  duties  of  all  diplomatic  and  consular  officers,  the  transac- 
tion of  their  business,  the  rendering  of  accounts  and  returns,  the  payment 
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of  compensation,  the  safe  keeping  of  the  archives  and  public  property  in 
the  hands  of  all  such  ofiScers,  the  communication  of  information,  and  the 
procurement  and  transmission  of  the  products  of  the  arts,  sciences,  manu- 
factures, agriculture,  and  commerce,  from  time  to  time,  as  he  may  think 
conducive  to  the  public  interest.  It  shall  be  the  duty  of  all  such  officers 
to  conform  to  such  regulations,  orders,  and  instructions.    [12.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  60. 


Sec.  4.  [Time  of  transit  allowed  to  diplomatic  and  consular  officers  to 
be  established  by  Secretary  of  State,  etc.]  That  the  Secretary  of  State 
shall,  as  soon  as  practicable,  establish  and  determine  the  maximum  amount 
of  time  actually  necessary  to  make  the  transit  between  each  diplomatic  and 
consular  post  and  the  city  of  Washington,  and  vice  versa,  and  shall  make 
the  same  public.  He  may  also,  from  time  to  time,  revise  his  decision  in  this 
respect ;  but  in  each  case  the  decision  is  to  be  in  like  manner  made  public. 
And  the  allowance  for  time  actually  and  necessarily  occupied  by  each 
diplomatic  and  consular  officer  who  may  be  entitled  to  such  allowance  shall 
in  no  case  exceed  that  for  the  time  thus  established  and  determined,  with 
the  addition  of  the  time  usually  occupied  by  the  shortest  and  most  direct 
mode  of  conveyance  from  Washington  to  the  place  of  residence  in  the 
United  States  of  such  officer.    [18  Stat.  L.  70.] 

The  above  section  4  is  from  the  Consular  and  Diplomatic  Appropriation  Act  of  June 
11,  1874,  ch.  275. 


An  Act  Belating  to  ambassadors,  consuls  and  other  officers. 

[Act  of  June  17,  1874,  ch.  294,  18  Stat.  L.  77.] 

[Absence  without  leave  —  correspondence  on  public  affairs  —  recom- 
mending persons  for  employment  —  accepting  presents.]  That  no  Ambas- 
sador, Envoy  Extraordinary,  Minister  Plenipotentiary,  Minister  Resident, 
Commissioner  to  any  foreign  country,  charg6  d'affaires.  Secretary  of  Lega- 
tion, Assistant  Secretary  of  Legation,  Interpreter  to  any  legation  in  any 
foreign  country.  Consul  General,  Consul,  Commercial  Agent,  consular 
pupils,  or  consular  agent  shall  be  absent  from  his  post  or  the  performance 
of  his  duties  for  a  longer  period  than  ten  days  at  any  one  time,  without 
the  permission  previously  obtained  of  the  President.  And  no  compensation 
shall  be  allowed  for  the  time  of  any  such  absence  in  any  case  except  in 
cases  of  sickness ;  nor  shall  any  diplomatic  or  consular  officer  correspond  in 
regard  to  the  public  affairs  of  any  foreign  government  with  any  private 
person,  newspaper,  or  other  periodical,  or  otherwise  than  with  the  proper 
officers  of  the  United  States ;  nor  without  the  consent  of  the  Secretary  of 
State  previously  obtained,  recommend  any  person  at  home  or  abroad  for 
any  employment  of  trust  or  profit  under  the  Government  of  the  country 
in  which  he  is  located ;  nor  ask  or  accept,  for  himself  or  any  other  person, 
any  present,  emolument,  pecuniary  favor,  office,  or  title  of  any  kind  from 
any  such  government.     [18  Stat.  L.  77.] 

This  Act,  by  the  re-enactment  of  their  provisions,  practicaUy  supersedes  R.  S.  sec. 
1741,  supra,  p.  46,  and  R.  S.  sec.  1761,  supra,  p.  61. 
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The  grade  of  commercial  agent  was  abolished  by  the  Act  of  April  5,  1906,  ch.  1366, 
S  3,  supra,  p.  21. 

By  R.  S.  sec.  5335,  embodied  in  Penal  Laws,  {  5,  and  repealed  by  section  341  thereof, 
carrying  on  certain  correspondence  with  foreign  governments  or  their  agents  was 
rendered  an  offense.    See  Penal  Laws. 

Absence  of  {ess  than  ten  days. —  As  ap-  officer  to  salary.     But  what  sort  of  ab- 

plicable  to  this  statute,  Attorney-General  sence?     Such  absence  as  that  previously 

Williams  quotes  with  approval  the  opinion  described,    namely,    an    absence    of   more 

of   Attomey-€reneral   Black   in    (1858)    9  than  ten  days  without  leave.    An  absence 

Op.  Atty.-Gen.  138,  on  section   19  of  the  of  less  than  ten  days  without  permission, 

Act   of  Aug.    18,    1856,   brou*»ht  forward  or  of  more  than  that  time  with  leave,  is 

into  the  revision  in  section   1741,  supra,  not    such    absence    as    the   law    forbids." 

p.  46.     **  It  is  manifest  that  absence  of  a  (1875)   14  Op.  Atty.-Gen.  534. 
certain  sort  takes  away  the  right  of  the 


[Sec.  I.]  [Estimates  of  annual  expenditiures.]  *  "^  *  And  hereafter 
the  Secretary  of  State  shall  in  the  estimates  for  the  annual  expenditures  of 
the  expenses  of  diplomatic  and  consular  service  estimate  for  the  entire 
amount  required  for  its  support,  including  all  commercial  agents  and  other 
officers,  whether  paid  by  fees  or  otherwise,  specifying  the  compensation  to 
be  allowed  or  deemed  advisible  [advisable]  in  each  individual  case.  [22 
Stat.  L.  133,] 

This  is  from  the  Consular  and  Diplomatic  Appropriation  Act  of  July  1,  1882,  ch.  262. 
The  grade  of  commercial  agent  was  abolished  by  the  Act  of  April  5,  1006,  ch.  1366, 
I  3,  supra,  p.  21. 


[Sec.  1.]  [Estimates  for  rent  and  expenses.]  •  •  •  Hereafter  the 
Secretary  of  State  shall,  in  submitting  estimates  for  the  consular  service, 
segregate,  and  submit  separately,  estimates  for  rent  of  consular  offices,  and 
under  contingent  expenses  estimate  for  the  amoimt  required  annually  to 
be  expended  at  consular  offices  for  purposes  within  the  discretion  of  the 
Department.    [33  Stat.  L,  1214.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1905,  ch.  1484. 


An  Aot  Providing  for  the  purchase  or  erectloiiy  within  certain  limits  of 
cos4»,  of  embassy,  legation,  and  consular  buildings  abroad. 

[Act  of  Feb.  17, 1911,  ch.  105,  36  Stat.  L.  917.] 

[Buildings  for  diplomatic  and  consular  establishments.]  That  the  Sec- 
retary of  State  be,  and  he  is  hereby,  authorized  to  acquire  in  foreign  coun- 
tries such  sites  and  buildings  as  may  be  appropriated  for  by  Congress  for 
the  use  of  the  diplomatic  and  consular  establishments  of  the  United  States, 
and  to  alter,  repair,  and  furnish  the  said  buildings;  suitable  buildings 
for  this  purpose  to  be  either  purchased  or  erected,  as  to  the  Secretary  of 
State  may  seem  best,  and  all  buildings  so  acquired  for  the  diplomatic 
service  shall  be  used  both  as  the  residences  of  diplomatic  officials  and  for 
the  offices  of  the  diplomatic  establishment:  Provided,  however.  That  not 
more  than  the  sum  of  five  hundred  thousand  dollars  shall  be  expended  in 
any  fiscal  year  under  the  authorization  herein   made;     And   provided 
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further,  That  in  submitting  estimates  of  appropriation  to  the  Secretary  of 
the  Treasury  for  transmission  to  the  House  of  Bepresentatives,  the  Secre- 
tary of  State  shall  set  forth  a  limit  of  cost  for  the  acquisition  of  sites  and 
buildings  and  for  the  construction,  alteration,  repair,  and  furnishing  of 
buildings  at  each  place  in  which  the  expenditure  is  proposed  (which  limit 
of  cost  shall  not  exceed  the  sum  of  one  hundred  and  fifty  thousand  dollars 
at  any  one  place)  and  which  limit  shall  not  thereafter  be  exceeded  in  any 
case,  except  by  new  and  express  authorization  of  Congress.  [36  Stat.  L. 
917.] 


An  Act  For  the  improvenient  of  the  foreign  service. 

[Act  of  Feb.  5, 1915,  ch.  23,  38  Stat.  L.  805,] 

[Seo.  1.]  [Regulation  of  appointments  —  secretaries  and  coxisuls  — 
assignment  for  duty  in  Department  of  State  —  promotions.]  That  here- 
after all  appointments  of  secretaries  in  the  Diplomatic  Service  and  of  con- 
suls general  and  consuls  shall  be  by  commission  to  the  offices  of  secretary 
of  embassy  or  legation,  consul  general,  or  consul,  and  not  by  commission  to 
any  particular  post,  and  that  such  officers  shall  be  assigned  to  posts  and 
transferred  from  one  post  to  another  by  order  of  the  President  as  the 
interests  of  the  service  may  require:  Provided,  That  any  such  officer 
may  be  assigned  for  duty  in  the  Department  of  State  without  loss  of  grade, 
class,  or  salary,  such  assignment  to  be  for  a  period  of  not  more  than  three 
years,  unless  the  public  interests  demand  further  service,  when  such  assign- 
ment may  be  extended  for  a  period  not  to  exceed  one  year,  and  no  longer: 
Provided  further,  That  no  secretary,  consul  general,  or  consul  shall  be  pro- 
moted to  a  higher  class  except  upon  the  nomination  of  the  President,  with 
the  advice  and  consent  of  the  Senate.     [38  Stat.  L.  805.] 

This  is  the  first  section  of  the  Consular  Reorganization  Act  of  1915.  The  first  part 
of  section  2  of  this  Act  related  to  salaries  of  secretaries  in  the  Diplomatic  Service  and 
is  given  supra,  p.  18,  while  the  latter  part  of  section  2,  relating  to  salaries  of  consuls 
general  and  consuls  is  given  supra,  p.  45.  Section  3  of  this  Act  amends  R.  S.  sec.  1^85, 
given  supra,  p.  14.  The  first  part  of  section  6  amends  R.  S.  sec.  1674,  given  supra, 
p.  9,  while  the  latter  part  of  said  section  6  abolishing  certain  consular  offices  is  given 
supra,  p.  45. 

Sec.  4.  [Expenses  —  secretary  or  consul  detailed  for  special  duty.] 

That  a  secretary,  consul  general,  or  consul  of  whatever  class  detailed  for 
special  duty  outside  of  the  city  of  Washington  shall  be  paid  his  actual  and 
necessary  expenses  for  subsistence  during  such  special  detail  not  exceeding 
$5  per  day :  Provided,  That  such  special  duty  shall  not  continue  for  more 
than  sixty  days  unless  in  the  case  of  international  gatherings,  congresses, 
or  conferences,  when  such  subsistence  expenses  shall  run  only  during  the 
life  of  the  international  gathering,  congress,  or  conference,  as  the  case 
may  be.    [38  Stat.  L.  806.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Sec.  5.  [Recommendations  for  promotions.]  That  the  Secretary  of 
State  is  directed  to  report  from  time  to  time  to  the  President,  along  with  his 
recommendations  for  promotion  or  for  transfer  between  the  department 
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and  the  foreign  service,  the  names  of  those  secretaries  in  the  Diplomatic 
Service  and  the  names  of  those  consular  officers  or  departmental  officers  or 
employees  who  by  reason  of  efficient  service,  an  accurate  record  of  which 
shidl  be  kept  in  the  Department  of  State,  have  demonstrated  special 
efficiency,  and  also  the  names  of  persons  found  upon  examination  to  have 
fitness  for  appointment  to  the  lower  grades  of  the  service.  [38  Stat.  L. 
806.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Sec.  7.  [Diplomatic  offloera  prohibited  ftY>m  traxuncting  private  busi- 
ness.] That  no  ambassador,  minister,  minister  resident,  diplomatic  agent, 
or  secretary  in  the  Diplomatic  Service  of  any  grade  or  class  shall,  while  he 
holds  his  office,  be  interested  in  or  transact  any  business  a&  a  merchant, 
factor,  broker,  or  other  trader,  or  as  an  agent  for  ainy  such  person  to,  from, 
or  within  the  country  or  countries  to  which  he  or  the  chief  of  his  mission, 
as  the  case  may  be,  is  accredited,  either  in  his  own  name  or  in  the  name  or 
through  the  agency  of  any  other  person,  nor  shall  he,  in  such  country  or 
countries,  practice  as  a  lawyer  for  compensation  or  be  interested  in  the 
fees  or  compensation  of  any  lawyer  so  practicing.     [38  Stat.  L.  807.] 

Earlier  provisions  on  this  subject  are  contained  in  R.  S.  sees.  1699,  1700,  1701, 
supra^  pp.  27,  28. 

Sec.  8.  [Effect  —  repeal.]  That  this  Act  shall  take  effect  on  the  day  of 
its  approval  by  the  President,  when  all  Acts  or  parts  of  Acts  inconsistent 
with  this  Act  are  repealed.    [38  Stat.  L.  807.] 


IV.  FOREIGN  RELATIONS 

Sec.  4062.  [Penalty  for  violating  safe-conduct  or  assaulting  public 
minister.]  Every  person  who  violates  any  safe  conduct  or  passport  duly 
obtained  and  issued  under  authority  of  the  United  States ;  or  who  assaults, 
strikes,  wounds,  imprisons,  or  in  any  other  manner  offers  violence  to  the 
person  of  a  public  minister,  in  violation  of  the  law  of  nations,  shall  be 
imprisoned  for  not  more  than  three  years,  and  fined,  at  the  discretion  of 
the  court.    [R.  8.] 

Act  of  April  30.  1790,  ch.  9,  1  Stat.  L.  118. 

Sections  4062-4130  of  the  Revised  Statutes  constitute  title  XLVII.  "  Foreign  Rela- 
tions." 

R.  S.  sees.  4062,  4063,  4064,  and  4065  v.  Baiz,  (1890)   41  Fed.  732;  In  re  Baie, 

were  originally  sections  26,  26,  27,  and  28  (1890)    136  U.  S.  403,  10  S.  Ct.  854,  34 

of  the  Grilles  Act  of  April  30,  1790,  ch.  9,  U.    S.    (L.    ed.)    222;    U.    S.   V.    Benner, 

1  Stat.  L.  118,  and  these  were  drawn  from  (1830)    Baldw.    234,    24    Fed.    Gas.    No. 

the  statute  7  Anne,  ch.  12,  which  was  de-  14,568. 

claratory  simply  of  the  law  of  nations,  A  foreign  consul,  resident  in  the  United 

which  Lord  Mansfield  observed,  in  Heath-  States,  must  look  for  protection   in  his 

field  V.  Ghilton,    (1767)    4  Burr.    (Eng.)  person  and  property  to  the  laws  of  the 

2016,  the  Act  did  not  intend  to  alter  and  state  in  which  he  resides.     (1887)   19  Op. 

could  not  alter.    In  re  Baiz,   (1890)    135  Atty.-Gen.  16. 

U.  S.  403,  10  S.  Ct.  85^  34  U.  S.  (L.  ed.)  Jurisdiction  of  prosecution.— An  indict- 

222.  ment  for  offering  violence  to  a  public  min- 

The  word  "  minister "  is  defined  in  R.  S.  ister  is  not  a  case  "  affecting  .  .  .  pub- 
sec  4130,  infra,  p.  73.    See  also  Hollander  He    ministers,"    within    the    meaning    of 


J 


56 


3  FED.  STAT.  ANN.  (2d  Ed.) 


U.  S.  Const.,  art.  3,  §  2,  par.  2,  con- 
ferring original  jurisdiction  of  such  cases 
upon  the  Supreme  Court.  U.  S.  t*.  Ortega, 
(1826)  11  Wheat.  467,  6  U.  S.  (L.  ed.) 
521.    See  also  (1797)  1  Op.  Attv.-Gen.  74. 

An  attack  upon  the  house  of  a  minis- 
ter, in  actual  occupancy  by  him,  is  an 
offer  of  violence  within  the  meaning  of  this 
section,  since  the  law  of  nations,  to  which 
tlie  section  refers,  identifies  the  property 
of  the  minister  attached  to  his  person,  or 
in  his  use,  with  the  person  of  the  minis- 
ter. U.  S.  V.  Hand,  (1810)  2  Wash,  435, 
26  Fed.  Cas.  No.  15,297,  holding,  however, 
that  knowledge  by  the  defendant  that  the 
house  upon  which  the  violence  was  com- 
mitted was  the  domicile  of  the  minister 
must  be  proved  in  order  to  sustain  a  con- 
viction. 

A  foreign  minister  who  commits  the 
first  assault  so  far  loses  his  privilege 
that  his  assault  may  lawfully  be  repelled 
by  as  much  force  as  will  prevent  its  con- 
tinuance or  repetition.  U.  S.  r.  Ortega, 
(1825)    4   Wash.   531,   27   Fed.   Cas.   No. 


15,971 5  U.  S,  V.  Liddle,  (1808)  2  Wash. 
205,  26  Fed.  Cas.  No.  15,598;  U.  S.  tr. 
Benner,  (1830)  Baldw.  234,  24  Fed.  Cas. 
No.  14,568. 

Ignorance  of  the  public  character  of  the 
minister  assaulted  is  no  defense  to  a 
prosecution  under  this  section.  U.  S.  r. 
Ortega,  (1826)  4  Wash.  531,  27  Fed.  Cas. 
No.  15,971;  U.  S.  v.  Liddle.  (1808)  2 
Wash.  205,  26  Fed.  Cas.  No.  15,598;  U.  S. 
f.  Benner,  (1830)  Baldw.  234,  24  Fed. 
Cas.  No.  14,568. 

Procedure  and  evidence. —  As  to  the 
requisites  of  an  indictment  under  this  sec- 
tion, see  U.  S.  f.  Benner,  (1830)  Baldw. 
234,  24  Fed.  Cas.  No.  14,568.  As  to  proof 
of  official  character  of  the  alleged  public 
minister,  see  In  re  Baiz,  (1890)  135  U.  S. 
403,  10  S.  Ct.  854,  34  U.  S.  (L.  ed.)  222; 
U.  S.  V.  Ortega,  (1825)  4  Wash.  531,  27 
Fed.  Cas.  No.  15,971;  U.  S.  v,  Liddle, 
(1808)  2  Wash.  205,  26  Fed.  Cas.  No. 
15,598;  U.  S.  v.  Benner,  (1830)  Baldw. 
234,  24  Fed.  Cas.  No.  14,568. 


Sec.  4063.  [Process  against  ministers  and  their  domestics  void.]  When- 
ever any  writ  or  process  is  sued  out  or  prosecuted  by  any  person  in  any 
court  of  the  United  States,  or  of  a  State,  or  by  any  judge  or  justice,  whereby 
the  person  of  any  public  minister  of  any  foreign  prince  or  state,  authorized 
and  received  as  such  by  the  President  or  any  domestic  or  domestic  servant 
of  any  such  minister,  is  arrested  or  imprisoned,  or  his  goods  or  chattels  are 
distrained,  seized,  or  attached,  such  writ  or  process  shall  be  deemed  void. 
[R.  S.] 

Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  117. 

See  the  notes  to  the  preceding  R.  S.  sec.  4062.  By  section  233  of  the  Judicial  Code 
(which  rp-pnacted  R.  S.  sec.  687 )  the  Supreme  Court  is  given  exclusive  "  jurisdiction  of 
suits  or  proceedings  against  ambassadors  or  public  ministers,  or  their  domestics  or 
domestic  servants',  as  a  court  of  law,  can  have  consistently  with  the  law  of  nations ;  and 
original,  but  not  exclusive  jurisdiction,  of  all  suits  brought  by  ambassadors,  or  othei 
public  ministers  or  in  which  a  consul  or  vice-consul  is  a  party."    See  Judiciaby. 

An  indictment  of  a  domestic  servant  of 
a  foreign  minister,  for  aasault  and  bat- 
tery, was  quashed  on  motion  and  affidavit 
in  U.  S.  V,  Lafontaine,  (1831)  4  Cranch 
(C.  C.)   173,  26  Fed.  Cas.  No.  15,550. 

Seizure  of  an  unregistered  servant  of  a 
secretary  of  legation,  as  a  fugitive  slave, 
by  a  constable  acting  for  the  owner,  is  a 
breach  of  diplomatic  privilege.  U.  S.  v. 
Jeffers,  (1836)  4  Cranch  (C.  C.)  704,  26 
Fed.    Cas.  No.  15,471. 

Duty  to  quash  process. —  "  This  law  is 
not  less  obligatory  upon  the  state  courts 
and  state  judges  than  upon  those  of  the 
United  States.  If  a  public  minister  be 
sued  in  the  latter  courts,  it  will  be  the 
duty  of  those  courts  to  quash  the  process, 
as  altogether  void.  If  he  be  sued  in  the 
former,  that  court  is  equally  bound,  by 
the  same  law,  to  give  the  same  decision." 
Ex  p.  Cabrera,  (1805)  I  Wash.  232,  4 
Fed.  Cas.  No.  2,278. 


Ambassador.— In  (1797)  1  Op.  Atty.- 
Gren.  74,  it  was  said  that  an  ambassador 
is  not  liable,  in  any  case,  according  to  the 
law  of  nations,  to  answer  either  crimi- 
nal, or  civilly  before  any  court  of  the 
foreign  nation  to  which  he  is  sent.  This 
opinion  w^as  cited  with  approval  in 
(1885)    7  Op.  Atty.-Gen.  387. 

A  foreign  consul  is  not  a  "  public  min- 
ister "  within  the  meaning  of  this  section. 
(1820)    1  Op.  Atty.-Gen.  406. 

A  secretary  of  legation  appointed  by  a 
foreign  power  is  under  the  protection  of 
the  law  of  nations,  and  is  not  amenable 
to  the  tribunals  of  this  country,  upon  a 
civil  or  criminal  charge.  Ex  p.  Cabrera, 
(1805)  1  Wash.  232,  4  Fed.  Cas.  No.  2,278. 

Attachment  to  compel  his  attendance  as 
a  witness  cannot  be  issued  against  a  per- 
son within  the  projection  of  this  section, 
even  on  behalf  of  t':e  defendant  in  a  crimi- 
nal case  in  a  federal  court.  In  re  Dillon, 
(1854)  7  Sawy.  561,  7  Fed.  Cas.  Xo.  3,914. 
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Sec.  4064.  [Penalty  for  suing  out  or  executing  such  process.]  When- 
ever any  writ  oir  process  is  sued  out  in  violation  of  the  preceding  section, 
every  person  by  whom  the  same  is  obtained  or  prosecuted,  whether  as  party 
or  as  attorney  or  solicitor,  and  every  officer  concerned  in  executing  it, 
shall  be  deemed  a  violator  of  the  laws  of  nations  and  a  disturber  of  the 
public  repose,  and  shall  be  imprisoned  for  not  more  than  three  years,  and 
fined  at  the  discretion  of  the  court.    [R,  8.] 

Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  117. 
See  the  notes  to  R  S.  sec.  4062,  supra,  p.  55. 

Process  is  "  sued  out "  within  the  mean-  Iterance  of  the  public  character  of  a 

ing  of  this  section  whenever  it  is  issued,  minister  unlawfully  arrested  on  process  is 

even  though  it  be  not  executed.      (1883)  no  defense  to  an  indictment  of  a  person 

17  Op.  Atty.-Gten.  563.  executing  such  process.     U.  S.  v.  Benner, 

A   marshal  is  not   ''concerned   in  ez-  (1830)    Baldw.    234,    24    Fed.    Cas.    No. 

ecnting"  a  writ  of  execution  within  the  14,568. 

meaning  of  this   section   when   the  writ  A  minister's  waiver  of  his  privilege  of 

placed  in  his  hands  for  execution  is  not  exemption  from  arrest  is  no  justification 

in  fact  executed  otherwise  than  by  serving  for    arresting    him.      U.    S.    v.    Benner, 

notice  upon  the   party  exempted  by   the  (1830)    Baldw.    234,    24    Fed.    Cas.    No. 

preceding  section.     (1883)    17  Op.  Atty.-  14,568. 
Gen.  563. 

Sec.  4065.  [When  iftt)C€ss  may  be  issued  against  persons  in  service  of 
ministers.]  The  two  preceding  sections  shall  not  apply  to  any  case  where 
the  person  against  whom  the  process  is  issued  is  a  citizen  or  inhabitant  of 
the  United  States,  in  the  service  of  a  public  minister,  and  the  process  is 
founded  upon  a  debt  contracted  before  he  entered  upon  such  service ;  nor 
shall  the  preceding  section  apply  to  any  case  where  the  person  against 
whom  the  process  is  issued  is  a  domestic  servant  of  a  public  minister,  unless 
the  name  of  the  servant  has,  before  the  issuing  thereof,  been  registered  in 
the  Department  of  State,  and  transmitted  by  the  Secretary  of  State  to  the 
marshal  of  the  District  of  Columbia,  who  shall  upon  receipt  thereof  post 
the  same  in  some  public  place  in  his  office.    [B.  S.] 

Act  of  April  30.  1790,  ch.  9,  1  Stat.  L.  118. 
See  the  notes  to  B.  S.  sec.  4062,  supra,  p.  55. 

Sec.  4066.  [Public  access  to  list  of  names  of  ministers'  servants.] 

All  persons  shall  have  resort  to  the  list  of  names  so  posted  in  the  marshal's 
office,  and  may  take  copies  without  fee.    [R.  *^  ] 

Act  of  April  30.  1790,  ch.  9,  1  Stat.  L.  118. 

R.  S.  seca.  4067  to  4070  inclusive,  relating  to  alien  enemies,  are  treated  under  Aliei^s, 
vol.  1,  p.  363. 

R.  S.  sees.  4071,  407a,  and  4073  relate  to  taking  testimony  to  be  used  in  foreign 
countries  and  are  tre-^ted  in  the  title  Evidence. 

R.  S.  sec.  4074  providing  for  fees  and  mileage  of  witnesses  is  treated  under  the  title 
Witnesses.  , 

K.  S.  sees.  4075  to  4078  inclusive  relate  to  passports  and  are  treated  under  the  title 

PASSFOBTS. 

Sec.  4079.  [Powers  of  foreign  consuls  over  disputes  between  seamen.] 

Whenever  it  is  stipulated  by  treaty  or  convention  between  the  United  States 
and  any  foreign  nation  that  the  consul-general,  consuls,  vice-consuls,  or 
consular  or  commercial  agents  of  each  nation,  shall  have  exclusive  juris- 
diction of  controversies,  difficulties,  or  disorders  arising  at  sea  or  in  the 
waters  or  ports  of  the  other  nation,  between  the  master  or  officers  and  any 


66  3  t^Eb.  STAT.  ANN.  (^  Kd.) 

of  the  crew,  or  between  any  of  the  crew  themselves,  of  any  vessel  belonging 
to  the  nation  represented  by  such  consular  officer,  such  stipulations  shall 
be  executed  and  enforced  within  the  jurisdiction  of  the  United  States  as 
hereinafter  declared.  But  before  this  section  shall  take  effect  as  to  the  ves- 
sels of  any  particular  nation  having  such  treaty  with  the  United  States, 
the  President  shall  be  satisfied  that  similar  provisions  have  been  made  for 
the  execution  of  such  treaty  by  the  other  contracting  party,  and  shall  issue 
his  proclamation  to  that  effect,  declaring  this  section  to  be  in  force  as  to 
such  nation.    [B,  8.] 

Act  of  June  11,  1864,  ch.  116,  13  Stat.  L.  121. 

By  the  Act  of  April  5,  1906,  ch.  1366,  §  3,  supra,  p.  21,  the  grade  of  commercial  agent 
was  abolished. 
See  Judicial  Code,  |  271,  under  Judiciabt. 

Purpose  of  section. —  The  intent  of  sec-  treaty  can  enforce  such  jurisdiction  and 
tion  4079  is  not  to  provide  that,  where  their  orders  in  pursuance  thereof.  The 
by  treaty  exclusive  jurisdiction  is  given  Ester,  (E.  D.  S.  C.  1911)  190  Fed.  216. 
over  controversies  between  the  master  and  This  section  does  not  supersede  prior 
any  of  the  crew  of  a  foreign  vessefl  to  the  treaties  whereby  claims  of  American  sea- 
consular  officer  of  the  country  to  which  men  against  foreign  vessels  for  damages 
the  vessel  belongs,  such  jurisdiction  can  for  ill  treatment  or  for  wages  are  exclu- 
be  exercised  only  in  the  manner  directed  sively  cognizable  by  the  foreisn  consuls, 
in  sections  4080  and  4081,  and  if  not  so  The  Welhaven,  (1892)  55  Fed.  80;  The 
exercised  the  court  of  admiralty  is  not  Burohard,  (1890)  42  Fed.  608,  both  oases 
deprived  of  jurisdiction.  The  purpose  of  holding  that  the  district  courts  in  ad- 
tho6e  sections  is  to  provide  a  method  miralty  have  no  jurisdiction  of  such 
whereby  consular  officers  exercising  juris-  claims, 
diction    under    the    stipulations    of    the 

Sec.  4080.  [Arrest  of  seamen  on  application  of  consnl.]  In  all  cases 
within  the  purview  of  the  preceding  section  the  consul-general,  consul,  or 
other  consular  or  commercial  authority  of  such  foreign  nation  charged  with 
the  appropriate  duty  in  the  particular  case,  may  make  application  to  any 
court  of  record  of  the  Unieed  [United]  States,  or  to  any  judge  thereof, 
or  to  any  commissioner  of  a  circuit  court,  setting  forth,  that  such  contro- 
versy, diflSculty,  or  disorder  has  arisen,  briefly  stating  the  nature  thereof, 
and  when  and  where  the  same  occurred,  and  exhibiting  a  certified  copy  or 
extract  of  the  shipping-articles,  roll,  or  other  proper  paper  of  the  vessel, 
to  the  effect  that  the  person  in  question  is  of  the  crew  or  ship's  company  of 
such  vessel ;  and  further  stating  and  certifying  that  such  person  has  with- 
drawn himself,  or  is  believed  to  be  about  to  withdraw  himself,  from  the 
control  and  discipline  of  the  master  and  officers  of  the  vessel,  or  that  he 
has  refused,  or  is  about  to  refuse,  to  submit  to  and  obey  the  lawful  juris- 
diction of  such  consular  or  commercial  authority  in  the  premises;  and 
further  stating  and  certifying  that,  to  the  best  of  the  knowledge  and  belief 
of  the  officer  certifying,  such  person  is  not  a  citizen  of  the  United  States. 
Such  application  shall  be  in  writing  and  duly  authenticated  by  the  consular 
or  other  sufficient  official  seal.  Thereupon  such  court,  judge,  or  commis- 
sioner shall  issue  his  warrant  for  the  arrest  of  the  person  so  complained  of, 
directed  to  the  marshal  of  the  United  States  for  the  appropriate  district, 
or  in  his  discretion  to  any  person,  being  a  citizen  of  tiie  United  States, 
whom  he  may  specially  depute  for  the  purpose,  requiring  such  person  to  be 
brought  before  him  for  examination  at  a  certain  time  and  place.    [R,  S,] 

Act  of  June  11,  1864,  ch.  116,  13  Stat.  L.  121. 

Arrest  by  marshal.^  In  Dallemagne  v.  422,  49  U.  S.  (L.  ed.)  709,  it  was  held 
Moisan,   (1905)    197  U.  S.  169,  25  S.  Ct.       that   only   a   federal   marshal    can   make 
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an  arrest  on  the  requisition  of  a  French 
consul,  charging  a  seaman  on  a  French 
vessel  with  insubordination,  conformably 
to  article  8  of  the  Treaty  with  France  of 
Aug.  12,  1853,  10  Stat.  L.  992,  996  (see 
Treaties),  since  this,  being  the  mode  of 
arrest  specified  by  the  Act  of  Congreas  of 
June  11,  1864,  13  Stat.  L.  121,  ch.   116, 


enacted  to  provide  for  the  execution  of 
treaties  respecting  consular  jurisdiction 
over  the  crews  of  foreign  vessels  in  the 
waters  and  ports  of  the  United  States, 
and  re-enacted  in  substance  in  R.  S.  sees. 
4079-4081,  must  be  regarded  as  the  only 
means  proper  to  be  adopted  for  this  pur- 
pose. 


Sec.  4081.  [Commitment  and  discharge.]  If,  on  such  examination,  it 
is  made  to  appear  that  the  person  so  arrested  is  a  citizen  of  the  United 
States,  he  shall  be  forthwith  discharged  from  arrest,  and  shall  be  left  to 
the  ordinary  course  of  law.  But  if  this  is  not  made  to  appear,  and  such 
court,  judge,  or  commissioner  finds,  upon  the  papers  hereinbefore  referred 
to,  a  sufficient  prima  facie  case  that  the  matter  concerns  only  the  internal 
order  and  discipline  of  such  foreign  vessel,  or,  whether  in  its  nature  civil 
or  criminal,  does  not  aflfect  directly  the  execution  of  the  laws  of  the  United 
States,  or  the  rights  and  duties  of  any  citizen  of  the  United  States,  he  shall 
forthwith,  by  his  warrant,  commit  such  person  to  prison,  where  prisoners 
under  sentence  of  a  court  of  the  United  States  may  be  lawfully  committed, 
or,  in  his  discretion,  to  the  master  or  chief  officer  of  such  foreign  vessel,  to 
be  subject  to  the  lawful  orders,  control,  and  discipline  of  such  master  or 
chief  officer,  and  to  the  jurisdiction  of  the  consular  or  commercial  authority 
of  the  nation  to  which  such  vessel  belongs,  to  the  exclusion  of  any  author- 
ity or  jurisdiction  in  the  premises  of  the  United  States  or  any  State  thereof. 
No  person  shall  be  detained  more  than  two  months  after  his  arrest,  but  at 
the  end  of  that  time  shall  be  set  at  liberty  and  shall  not  again  be  arrested 
for  the  same  cause.  The  expenses  of  the  arrest  and  the  detention  of  the 
person  so  arrested  shall  be  paid  by  the  consular  officers  making  the 
application.    [B.  8.] 

Act  of  June  11,  1864,  ch.  116,  13  SUt.  L.  121. 


Length  of  imprisonment. —  The  im- 
prisonment of  an  insubordinate  seaman  on 
a  French  vessel,  pursuant  to  article  8  of 
the  Treaty  with  France  of  Aug.  12,  1853, 
10  Stat.  L.  a92,  006  (see  title  Treaties), 
providing  that  such  persons  may  be 
arrested  on  the  written  requisition  of  the 
consul,  "supported  by  an  official  extract 
from  the  register  of  the  ship  or  the  list  of 
the  crew,  and  shal'l  be  held,  during  the 
whole  time  of  their  stay  in  the  port,  at 
the  disposal  of  the  consuls,"  need  not  end 
with  the  departure  of  the  vessel  from  the 
port  at  which  the  seaman  was  taken  from 
the  vessel,  but  may  last  until  the  expira- 
tion of  the  two  months,  which  is  the  limit 
prescribed  by  the  Act  ol  June  11,  1864, 
13  Stat.  L.  121,  ch.  116,  carried  forward 
in  substance  as  R.  S.  sees.  4079-4081, 
enacted  to  provide  for  the  execution  of 
treaties  respecting  consular  jurisdiction 
over  the  crewa  of  foreign  vessels  in  the 


waters  and  ports  of  the  United  States. 
Dallemagne  v.  Moisan,  (1905)  197  U.  S 
169,  25  S.  Ct.  422,  49  U.  S.  (L.  ed.)  709. 
Validity  of  arrest  by  state  officer. — 
In  Dallemagne  v,  Moisan,  (1905)  107 
U.  S.  160,  25  S.  Ot.  422,  40  U.  S.  (L.  ed.) 
700,  it  was  held  that  an  unauthorized 
arrest  by  a  state  official  on  a  requisition 
of  a  French  consul,  charging  a  seaman  on 
a  French  vessel  with  insubordination,  con- 
formably to  article  8  of  the  Treaty  with 
France  of  Aug.  12,  1853,  10  Stat.  L.  002, 
996  (see  title  Tbbaties),  does  not  entitle 
the  seaman  to  his  discharge  on  habeas 
corpus  when  brought  before  a  federal 
District  Court,  since  the  objection  to 
the  irrefTularily  of  the  arrest  is  obviated 
by  the  action  of  that  court  in  examining 
into  the  case  under  the  authority  con- 
ferred oipon  it  by  the  Act  of  June  11,  1864, 
carried  forward  in  substance  as  R.  S.  aecs. 
4070-4081. 


Sec.  4082.  [Power  of  United  States  coiunilar  officers  to  solemnize 
marriages.]  Marriages  in  presence  of  any  consular  officer  of  the  United 
States  in  a  foreign  country,  between  persons  who  would  be  authorized  to 
marry  if  residing  in  the  District  of  Columbia,  shall  be  valid  to  all  intents 
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and  purposes,  and  shall  have  the  same  effect  as  if  solemnized  within  the 
United  States.  And  such  consular  officers  shall,  in  all  cases,  give  to  the 
parties  married  before  them  a  certificate  of  such  marriage,  and  shall  send 
another  certificate  thereof  to  the  Department  of  State,  there  to  be  kept; 
such  certificates  shall  specify  the  names  of  the  parties,  their  ages,  places  of 
birth,  and  residence.     [B,  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  70. 

Sec.  4089.  [Judicial  authority  of  United  States  ministers  and  consuls 
in  certain  countries.]  To  carry  into  full  effect  the  provisions  of  the  treaties 
of  the  United  States  with  China,  Japan,  Siam,  Egypt,  and  Madagascar, 
respectively,  the  minister  and  the  consuls  of  the  United  States,  duly 
appointed  to  reside  in  each  of  those  countries,  shall,  in  addition  to  other 
powers  and  duties  imposed  upon  them,  respectively,  by  the  provisions  of 
such  treaties,  respectively,  be  invested  with  the  judicial  authority  herein 
described,  which  shall  appertain  to  the  office  of  minister  and  consul,  and 
be  a  part  of  the  duties  belonging  thereto,  wherein,  and  so  far  as,  the  same 
is  allowed  by  treaty.    [B,  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  72;  Act  of  July  28,  1866,  ch.  296,  14  Stat.  L. 
322. 

By  R.  S,  sec.  4125,  infra,  p.  71,  it  was  provided  that  the  provisions  of  this  title, 
in  so  far  as  they  relate  to  crimes  and  offenses  committed  by  citizens  of  the  United  States 
should  extend  to  Turkey,  in  conformity  with  the  treaty  with  the  Sublime  Porte  of 
May  7,  1830,  8  Stat  L.  408,  but  by  the  Act  of  March  23,  1874,  ch.  62,  infra^  p.  73,  and 
the  President's  proclamation  made  in  accordance  therewith  on  March  27,  1876,  19  Stat. 
L.  662,  the  provisions  of  said  section  4125  were  suspended  with  respect  to  the  govern- 
ments of  Egypt  and  Turkey. 

Title  47  of  the  Revised  Statutes  consisted  of  sections  4062-4130  and  was  designated 
**  Foreign  Relations  "  (see  the  note  to  R.  S.  sec.  4062,  supra,  p.  55) .  The  jjrovisions  of 
this  title  were  extended  to  Persia  by  R.  S.  sec.  4126,  infra,  p.  71;  to  Tripoli,  Tunis, 
Morocco,  Muscat,  and  the  Navigator  Islands  by  R.  S.  sec.  4127,  infra,  p.  72,  and  to 
other  countries  with  which  the  United  States  might  enter  into  treaty  relations  by  R.  S. 
iec.  4129,  infra,  p.  73. 

By  the  Treaty  of  May  22,  1882,  Art.  4,  23  Stat.  L.  721,  consuls  in  Corea  or  Chosen 
were  given  jurisdiction  over  offenses  wherein  citizens  of  the  United  States  were  involved. 

By  the  Treaty  of  November  22,  1894,  Art.  18,  29  Stat.  L.  851,  the  jurisdiction  of 
United  States  Courts  in  Japan  was  abolished. 

The  authority  of  ministers  and  consuls  as  defined  in  this  section  was  in  part  super- 
seded by  an  Act  of  June  30,  1906,  ch.  3934,  34  Stat.  L.  814,  which  established  a  United 
States  Court  for  China  with  "  exclusive  jurisdiction  in  all  cases  and  judicial  proceed- 
ings whereof  jurisdiction  may  now  be  exercised  by  United  States  consuls  and  ministers 
by  law  and  by  virtue  of  treaties  between  the  United  States  and  China,"  except  in  certain 
minor  civil  and  criminal  cases  designated  by  sec.  2  of  said  A(t.    See  Judiciabt. 

Sec.  4084.  [Their  jurisdiction  of  crimes.]  The  officers  mentioned  in 
the  preceding  section  are  fully  empowered  to  arraign  and  tiy,  in  the  man- 
ner herein  provided,  all  citizens  of  the  United  States  charged  with  offenses 
against  law,  committed  in  such  countrias,  respectively,  and  to  sentence  such 
offenders  in  the  manner  herein  authorized ;  and  each  of  them  is  authorized 
to  issue  all  such  processes  as  are  suitable  and  necessary  to  carry  this  author- 
ity into  execution.    [K.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  72. 

As  to  the  jurisdiction  of  the  officers  mentioned  in  ths  text  sec  the  note  to  the  preced- 
ing R.  S.  sec.  408n 

Offenses  committed  on  high  seas. —  land;  the  jurisdiction  conferred  by  R.  S. 
Jurisdiction  of  the  consular  tribunal  is  sec.  730  (embodied  in  the  Judicial  Code, 
not    confined    to    offenses    committed    on       sec.  41,  and  repealed  by  sec.  297  thereof, 
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see  Jtjdiciabt),  to  try  offenses  committed  — In  China  and  Japan  the  judicial  au- 
on  the  high  seas  in  the  district  where  the  thority  of  the  consular  tribunals  extends 
offender  may  be  found,  or  into  which  he  over  all  persons  duly  shipped  on  and  en- 
may  be  first  brought,  is  not  exclusive  of  rolled  upon  the  articles  of  any  merchant 
the  jurisdiction  of  the  consular  tribimal  vessel  of  the  United  States,  whatever  be 
to  try  a  similar  offense  when  committed  the  nationality  of  such  person;  and  all 
in  a  port  of  a  foreign  country,  in  which  offenses  which  would  be  justifiable  by  the 
that  tribunal  is  established,  and  the  of-  consular  courts  of  the  United  States  where 
fender  is  not  taken  to  the  United  States.  the  persons  so  offending  are  native-born 
In  re  Ross,  (1891)  140  U.  S.  453,  US.  or  naturalized  citizens  of  the  United 
Ct.  897,  35  U.  S.  (L,  ed.)  681.  States,  employed  in  the  merchant  service 

Crimes   committed  by   foreigners  —  In  thereof,  are  equally  justiciable  by  the  same 

general, — A  consular  court  has  no  juris-  consular  courts  in  the  case  of  seamen  of 

diction,  under  this  section,  in  respect  of  foreign  nationality.     In  re  Ross,    (1891) 

offenses  committed  by  subjects  of  foreign  140  U.  S.  453,  11  S.  Ct.   897,  35  U.  S. 

powers.     (1886)   18  Op.  Atty.-Gen.  498.  (L.  ed.)   681. 

Crimea  by  seamen  of  foreign  nationality. 

Sec.  4086.  [Jurisdiction  in  civil  cases.]  Such  officers  are  also  invested 
with  all  the  judicial  authority  necessary  to  execute  the  provisions  of  such 
treaties,  respectively,  in  regard  to  civil  rights,  whether  of  property  or  per- 
son; and  they  shall  entertain  jurisdiction  in  matters  of  contract,  at  the 
port  where,  or  nearest  to  which,  the  contract  was  made,  or  at  the  port  at 
which,  or  nearest  to  which  it  was  to  be  executed,  and  in  all  other  matters, 
at  the  port  where,  or  nearest  to  which,  the  cause  of  controversy  arose,  or  at 
the  port  where,  or  nearest  to  which,  the  damage  complained  of  was  sus- 
tained, provided  such  port  be  one  of  the  ports  at  which  the  United  States 
are  represented  by  consuls.  Such  jurisdiction  shall  embrace  all  contro- 
versies between  citizens  of  the  United  States,  or  others,  provided  for  by 
such  treaties,  respectively.    [i2.  iS.] 

Act  of  June  22,  1860,  eh.  179,  12  Stat.  L.  73. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Judgment   for  set-off. —  In    (1866)    11  cross-action  in  a  consular  court.     So  far 

Op.   Atty.-Gen.   474,   it  appeared   that  a  as  set-off  is  a  defense  it  may  be  pleaded. 

Dutch  merchant  brought  an  action  of  debt  I  am  of  opinion,  therefore,  upon,  the  case 

against  an  American  citizen  in  a  United  submitted  that  a  consular  court  could  not 

States  consular  court  in  Japan,  and  the  entertain  the  plea  of  set-off  further  than 

question  was  whether  the  defendant  could  the  extent  of  the  claim  asserted  by  the 

have  a  judgment  in  his  favor  for  the  bal-  Dutch  merchant;   and  secondly,  that  the 

anoe  due  him  on  a  plea  of  set-off  filed  consular  court  could  not,  under  the  treaty 

therein.       Attorney-Greneral    Speed    said:  with  Japan,  and  the  statutes  of  the  United 

*'A  jurisdiction  to  hear  and  determine  a  States,  render  a  judgment  over  against  a 

complaint  m<ide  by  a  subject  of  another  person  of  foreign  birth,  not  a  citizen  of 

country  against  a  citizen  of  the  United  the  United  States,  in  Japan." 
States  does  not  confer  jurisdiction  for  a 

Sec.  4086.  [Jurisdiction,  how  exercised  and  enforced.]  Jurisdiction 
in  both  criminal  and  civil  matters  shall,  in  all  cases,  be  exercised  and 
enforced  in  conformity  with  the  laws  of  the  United  States,  which  are  hereby, 
so  far  as  is  necessary  to  execute  such  treaties,  respectively,  and  so  far  as 
they  are  suitable  to  carry  the  same  into  effect,  extended  over  all  citizens 
of  the  United  States  in  those  countries,  and  over  all  others  to  the  extent 
that  the  terms  of  the  treaties,  respectively,  justify  or  require.  But  in  all 
cases  where  such  laws  are  not  adapted  to  the  object,  or  are  deficient  in  the 
provisions  necessary  to  furnish  suitable  remedies,  the  common  law  and  the 
law  of  equity  and  admiralty  shall  be  extended  in  like  manner  over  such 
citizens  and  others  in  those  countries ;  and  if  neither  the  common  law,  nor 
the  law  of  equity  or  admiralty,  nor  the  statutes  of  the  United  States,  furnish 
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appropriate  and  sufl5cient  remedies,  the  ministers  in  those  countries,  respec- 
tively, shall,  by  decrees  and  regulations  which  shall  have  the  force  of  law, 
supply  such  defects  and  deficiencies.    [B.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  73. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Constitutional   rights    of    accused.— In  11  S.  Ct.  897,  35  U.  S.  (L.  ed.)  581,  hold- 

accordance  with  the  laws  of  the  United  ing,  however,  that  one  charged  with  an 

States,  "  the  accused  will  have  an  oppor-  iniamous  crime  is  not  entitled  to  a  pre- 

tunity  of  examining  the  complaint  against  vious    presentment    or    indictment    by    a 

him,  or  will  be  presented  with  a  copy  stat-  grand  jury,  nor  to  a  trial  by  a  petit  jury, 

ing  the  offense  he  has  committed,  will  be  The  consular  court  is  a  court  of  limited 

entitled   to  be  confronted  with  the  wit-  jurisdiction,    and    all    the    jurisdictional 

nesses  against  him  and  to  cross-examine  facts  must  be  alleged  in  the  libel,  petition, 

them,  and  to  have  the  benefit  of  counsel,  or  complaint,  otherwise  it  will  be  insuffi- 

and   indeed  wiU  have  the  benefit  of   all  cient.       The    Spark   v.    Lee    Choi    Chum, 

the  provisions  necesscu-y  to  secure  a  fair  (1872)    1   Sawy.   713,  22   Fed.   Caa.  Ko. 

trial."     In  re  Ross,  (1891)  140  U.  S.  453,  13,206. 

Sec.  4067.  [Arrest,  trial,  and  sentence  of  criminals.]  Each  of  the 
consuls  mentioned  in  section  forty  hundred  and  eighty-three,  at  the  port 
for  which  he  is  appointed,  is  authorized  upon  facts  within  his  own  knowl- 
edge, or  which  he  has  good  reason  to  believe  true,  or  upon  complaint  made 
or  information  filed  in  writing  and  authenticated  in  such  way  as  shall  be 
prescribed  by  the  minister,  to  issue  his  warrant  for  the  arrest  of  any  citizen 
of  the  United  States  charged  with  committing  in  the  country  an  offense 
against  law;  and  to  arraign  and  try  any  such  offender;  and  to  sentence 
him  to  punishment  in  the  manner  herein  prescribed.    [B.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  74. 

R.  S.  sec.  4083  mentioned  in  the  text  is  given  supra,  p.  60.    See  the  note  thereto. 

Sec.  4088.  [Powers  of  coxuiiilar  officers  in  uncivilized  countries.]  The 

consuls  and  commercial  agents  of  the  United  States  at  islands  or  in  coun- 
tries not  inhabited  by  any  civilized  people,  or  recognized  by  any  treaty 
with  the  United  States,  are  authorized  to  try,  hear,  and  determine  all  cases 
in  regard  to  civil  rights,  whether  of  person  or  property,  where  the  real 
debt  or  damages  do  not  exceed  the  sum  of  one  thousand  dollars,  exclusive 
of  costs,  and  upon  full  hearing  of  the  allegations  and  evidence  of  both 
parties,  to  give  judgment  according  to  the  laws  of  the  United  States,  and 
according  to  the  equity  and  right  of  the  matter,  in  the  same  manner  as 
justices  of  the  peace  are  now  authorized  and  empowered  where  the  United 
States  have  exclusive  jurisdiction.  They  are  also  invested  with  the  powers 
conferred  by  the  provisions  of  sectfons  forty  hundred  and  eighty-six  and 
forty  hundred  and  eighty-seven  for  trial  of  offenses  or  misdemeanors. 
[B.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  78. 

The  grade  of  commercial  agent  was  abolished  by  the  Act  of  April  5,  1906,  ch.  1366, 
I  3,  supra,  p.  21. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Commercial  agent. —  Prior  to  the  aboli-  for  the  purpop.e  of  trying  a  citizen  of  the 

tion  of  the  office  of  commercial  agent  it  United  States  residing  there  and  charged 

was  held  that  a  special  commercial  agent  with  the  commission  of  a  crime  in  that 

might  be  sent  to  an   island  or  country  place.      (1885)    18  Op.  Atty.-Gen.  219. 
within  the  class  described  in  this  section 
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Sec.  4089.  [DecMons  of  coxurals;  appeal  to  minister.]  Any  consul 
when  sitting  alone  may  also  decide  all  cases  in  which  the  fine  imposed  does 
not  exceed  five  hundred  dollars,  or  the  term  of  imprisonment  does  not  exceed 
ninety  days ;  but  in  all  such  cases,  if  the  fine  exceeds  one  hundred  dollars, 
or  the  term  of  imprisonment  for  misdemeanor  exceeds  sixty  days,-  the 
defendants  or  any  of  them,  if  there  be  more  than  one,  may  take  the  case, 
by  appeal,  before  the  minister,  if  allowed  jurisdiction,  either  upon  errors  of 
law  or  matters  of  fact,  und^r  such  rules  as  may  be  prescribed  by  the  minis- 
ter for  the  prosecution  of  appeals  in  such  cases.    [B.  8,] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  74. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4090.  [Jurisdiction  of  ministers  over  certain  offenses  against  for- 
eign govemments.]  Capital  cases  for  murder  or  insurrection  against  the 
government  of  either  of  the  countries  hereinbefore  mentioned,  by  citizens 
of  the  United  States,  or  for  offenses  against  the  public  peace  amounting  to 
felony  under  the  laws  of  the  United  States,  may  be  tried  before  the  minis- 
ter of  the  United  States  in  the  country  where  the  offense  is  committed  if 
allowed  jurisdiction;  and  every  such  minister  may  issue  all  manner  of 
writs,  to  prevent  the  citizens  of  the  United  States  from  enlisting  in  the 
military  or  naval  service  of  either  of  the  said  countries,  to  make  war  upon 
any  foreign  power  with  whom  the  United  States  are  at  peace,  or  in  the  serv- 
ice of  one  portion  of  the  people  against  any  other  portion  of  the  same 
people ;  and  he  may  carry  out  this  power  by  a  resort  to  such  force  belonging 
to  the  United  States,  as  may  at  the  time  be  within  his  reach,    [fi.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  77. 
See  the  note  to  R.  S.  sec.  4088,  supra,  p.  60. 

Sec.  4091.  [Appellate  jurisdiction  of  ministers  in  certain  oountriee.] 

Each  of  the  ministers  mentioned  in  section  forty  hundred  and  eighty-three 
shall,  in  the  country  to  which  he  is  appointed,  be  fully  authorized  to  hear 
and  decide  all  cases,  criminal  and  civil,  which  may  come  before  him,  by 
appeal,  under  the  provisions  of  this  Title,  and  to  issue  all  processes  neces- 
sary to  execute  the  power  conferred  upon  him;  and  he  is  fully,  empowered 
to  decide  finally  any  case  upon  the  evidence  which  comes  up  with  it,  or  to 
hear  the  parties  further,  if  he  thinks  justice  will  be  promoted  thereby; 
and  he  may  also  prescribe  the  rules  upon  which  new  trials  may  be  granted, 
either  by  the  consuls  or  by  himself,  if  asked  for  upon  sufficient  grounds. 
[B,  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  75. 

R.  S.  sec.  4083  mentioned  in  the  text  is  given  supra,  p.  60.    See  the  note  thereto. 

R.  S.  sees.  4oga  to  4096  inclusive  were  superseded  by  the  Act  of  June  30,  1906, 
eh.  3934^  34  Stat.  L.  814,  given  under  the  title  Judiciabt,  which  established  a  United 
States  court  for  China  and  by  the  treaty  with  Japan  concluded  Nov.  22,  1804,  29  Stat. 
L.  848,  article  18  of  which  abolished  the  jurisdiction  of  United  States  courts  in  Japan 
and  conferred  such  jurisdiction  on  the  Japanese  courts. 

R.  S.  sec.  4092  provided  for  appeals  from  the  Consular  Court  of  China  or  Japan  to 
the  minister  in  the  country. 

R.  S.  sees.  4093,  4094,  4095  and  4096  provided  for  appeals  from  the  decisions  of  such 
courts  or  ministers  to  the  Circuit  Court  for  California. 

Sec.  4097.  [Evidence  in  consular  courts,  how  taken.]  In  all  cases, 
criminal  and  civil,  the  evidence  shall  be  taken  down  in  writing  in  open 
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court,  under  such  relations  as  may  be  made  for  that  purpose;  and  all 
objections  to  the  competency  or  character  of  testimony  shall  be  noted,  with 
the  ruling  in  all  such  cases,  and  the  evidence  shall  be  part  of  the  case. 
[R.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4098.  [Oompromise  or  reference  of  civil  cases,  to  be  encouraged.] 

It  shall  be  the  duty  of  the  ministers  and  the  consuls  in  the  countries  men- 
tioned in  section  forty  hundred  and  eighty-three,  to  encourage  the  settle- 
ment of  controversies  of  a  civil  character,  by  mutual  agreement,  or  to 
submit  them  to  the  decision  of  referees  agreed  upon  by  the  parties ;  and  the 
minister  in  each  country  shall  prepare  a  form  of  submission  for  such  cases, 
to  be  signed  by  the  parties,  and  acknowledged  before  the  consul.  When 
parties  have  so  agreed  to  refer,  the  referees  may,  after  suitable  notice  of 
the  time  and  place  of  meeting  for  the  trial,  proceed  to  hear  the  case,  and 
a  majority  of  them  shall  have  power  to  decide  the  matter.  If  either  party 
refuses  or  neglects  to  appear,  the  referees  may  proceed  ex  parte.  After 
hearing  any  case  such  referees  may  deliver  their  award,  sealed,  to  the  con- 
sul, who,  in  court,  shall  open  the  same ;  and  if  he  accepts  it,  he  shall  indorse 
the  fact,  and  judgment  shall  be  rendered  thereon,  and  execution  issue  in 
compliance  with  the  terms  thereof.  The  parties,  however,  may  always 
settle  the  same  before  return  thereof  is  made  to  the  consul.    [B.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 

R.  S.  sec.  4083  mentioned  in  the  text  is  given  aupra,  p.  60.    See  the  note  thereto. 

Sec.  4099.  [Certain  criminal  cases  may  be  settled.]  In  all  criminal 
cases  which  are  not  of  a  heinous  character,  it  shall  be  lawful  for  the  parties 
aggrieved  or  concerned  therein,  with  the  assent  of  the  minister  in  the  coun- 
try, or  consul,  to  adjust  and  settle  the  same  among  themselves,  upon 
pecuniary  or  other  considerations.     [B,  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  41 00.  [Aid  of  local  authorities  may  be  invoked.]  The  ministers 
and  consuls  shall  be  fully  authorized  to  call  upon  the  local  authorities  to 
sustain  and  support  them  in  the  execution  of  the  powers  confided  to  them 
by  treaty,  and  on  their  part  to  do  and  perform  whatever  is  necessary  to 
carry  the  provisions  of  the  treaties  into  full  effect,  so  far  as  they  are  to  be 
executed  in  the  countries,  respectively.    [R,  8,\ 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 
See  tlie  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4101.  [Punishments  by  fine  or  imprisonment.]  In  all  cases, 
except  as  herein  otherwise  provided,  the  punishment  of  crime  provided  for 
by  this  Title  shall  be  by  fine  or  imprisonment,  or  both,  at  the  discretion  of 
the  officer  who  decides  the  case,  but  subject  to  the  regrulations  herein  con- 
tained, and  such  as  may  hereafter  be  made.  It  shall,  however,  be  the  duty 
of  such  officer  to  award  punishment  according  to  the  magnitude  and  aggra- 
vation of  the  offense.    Every  person  who  refuses  or  neglects  to  comply  with 
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the  sentence  passed  upon  him  shall  stand  committed  until  he  does  comply, 
or  is  discharged  by  order  of  the  consul,  with  the  consent  of  the  minister  in 
the  country.    [B.  S.] 

Act  of  Jane  22,  1860,  ch.  179,  12  Stat.  L.  75. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4102.  [For  murder,  insurrection,  or  rebellion.]  Insurrection  or 
rebellion  against  the  government  of  either  of  those  countries,  with  intent 
to  subvert  the  same,  and  murder,  shall  be  capital  offenses,  punishable  with 
death ;  but  no  person  shall  be  convicted  of  either  of  those  crimes,  unless  the 
consul  and  his  associates  in  the  trial  all  concur  in  opinion,  and  the  minister 
also  approves  of  the  conviction.  But  it  shall  be  lawful  to  convict  one  put 
upon  trial  for  either  of  these  crimes,  of  a  less  offense  of  a  similar  char- 
acter, if  the  evidence  justifies  it,  and  to  punish,  as  for  other  offenses,,  by 
fine  or  imprisonment,  or  both.     [R.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 
See  the  note  to  R.  S.  sec.  4083,  supray  p.  60. 

Sec.  4103.  [Execution  of  criminals.]  Whenever  any  person  is  con- 
victed of  either  of  the  crimes  punishable  with  death,  in  either  of  those 
countries,  it  shall  be  the  duty  of  the  minister  to  issue  his  warrant  for  the 
execution  of  the  convict,  appointing  the  time,  place,  and  manner;  but  if 
the  minister  is  satisfied  that  the  ends  of  public  justice  demand  it,  he  may 
from  time  to  time  postpone  such  execution ;  and  if  he  finds  mitigating  cir- 
cumstances which  authorize  it,  he  may  submit  the  case  to  the  President  for 
pardon.     [B.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  75. 
See  the  note  to  R.  S.  see.  4083,  supra,  p.  60. 

Sec.  4104.  [Punishment  of  contempts.]  No  fine  imposed  by  a  consul 
for  a  contempt  committed  in  presence  of  the  court,  or  for  failing  to  obey  a 
summons  from  the  same,  shall  exceed  fifty  dollars;  nor  shall  the  imprison- 
ment exceed  twenty-four  hours  for  the  same  contempt.    [R.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  74. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4105.  [Decisions  of  consul  sitting  alone  in  criminal  cases.]    Any 

consul,  when  sitting  alone  for  the  trial,  of  offenses  or  misdemeanors,  shall 
decide  finally  all  cases  where  the  fine  imposed  does  not  exceed  one  hundred 
dollars,  or  the  term  of  imprisonment  does  net  [not]  exceed  sixty  days. 
[«.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  74. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4106.  [Associates  may  be  called  by  consul  in  criminal  trials.] 

Whenever,  in  any  case,  the  consul  is  of  opinion  that,  by  reason  of  the  legal 
questions  which  may  arise  therein,  assistance  will  be  useful  to  him,  or 
whenever  he  is  of  opinion  that  severer  punishments  than  those  specified  in 
the  preceding  sections  will  be  required,  he  shall  summon,  to  sit  with  him  on 
the  trial,  one  or  more  citizens  of  tlie  United  States,  not  exceeding  four, 
and  in  capital  cases  not  less  than  four,  who  shall  be  taken  by  lot  from  a 
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• 

list  which  had  previously  been  submitted  to  and  approved  by  the  minister, 
and  shall  be  persons  of  good  repute  and  competent  for  the  duty.  Every 
such  associate  shall  enter  upon  the  record  his  judgment  and  opinion,  and 
shall  sign  the  same ;  but  the  consul  shall  give  judgment  in  the  case.  If  the 
consul  and  his  associates  concur  in  opinion,  the  decision  shall,  in  all  cases, 
except  of  capital  offenses  and  except  as  provided  in  the  preceding  section, 
be  final.  If  any  of  the  associates  differ  in  opinion  from  the  consul,  the 
case,  without  further  proceedings,  together  with  the  evidence  and  opinions, 
shall  be  referred  to  the  minister  for  his  adjudication,  either  by  entering 
up  judgment  therein,  or  by  remitting  the  same  to  the  consul  with  instruc- 
tions how  to  proceed  therewith.    [B.  8.] 

Act  of  June  22.  1860,  ch.  179.  12  Stat.  L.  74. 

The  provisions  of  this  section,  and  of  R.  8.  sec.  4107,  allowing  consuls  to  sununon 
associates,  have,  by  section  5  of  the  Act  of  June  30,  1906,  ch.  3934,  34  Stat.  L.  814, 
establishing  a  United  States  court  for   China,   no  application  to  that  court.     See 
JUDiciABY.    See  also  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 
• 

Sec.  41 07.  [Associates  in  civil  cases.]  Each  of  the  consuls  mentioned 
in  section  four  thousand  and  eighty-three  shall  have  at  the  port  for  which 
he  is  appointed,  jurisdiction  as  herein  provided,  in  all  civil  cases  arising 
under  such  treaties,  respectively,  wherein  the  damages  demanded  do  not 
exceed  the  sum  of  five  hundred  dollars;  and,  if  he  sees  fit  to  decide  the 
same  without  aid,  his  decision  thereon  shall  be  final.  But  whenever  he  is 
of  opinion  that  any  such  case  involves  legal  perplexities,  and  that  assist- 
ance will  be  useful  to  him,  or  whenever  the  damages  demanded  exceed  five 
hundred  dollars,  he  shall  summon,  to  sit  with  him  on  the  hearing  of  the 
case,  not  less  than  two  nor  more  than  three  citizens  of  the  United  States, 
if  such  are  residing  at  the  port,  who  shall  be  taken  from  a  list  which  had 
previously  been  submitted  to  and  approved  by  the  minister,  and  shall  be 
of  good  repute  and  competent  for  the  duty.  Every  such  associate  shall 
note  upon  the  record  his  opinion,  and  also,  in  case  he  dissents  from  the 
consul,  such  reasons  therefor  as  he  thinks  proper  to  assign ;  but  the  consul 
shall  give  judgment  in  the  case.  If  the  consul  and  his  associates  concur  in 
opinion,  the  judgment  shall  be  final.  If  any  of  the  associates  differ  in 
opinion  from  the  consul,  either  party  may  appeal  to  the  minister,  under 
such  regulations  as  may  exist;  but  if  no  appeal  is  lawfully  claimed,  the 
decision  of  the  consul  shall  be  final.     [R.  8,] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  74. 
See  the  note  to  the  preceding  R.  S.  sec.  4106. 
R.  S.  sec.  4083  above  mentioned  is  given  supra,  p.  60.    See  the  note  thereto. 

The  appeUate  jurisdiction  of  the  minis-  the  judgment  in  such  a  case  ito  the  cen- 
ter when  ''any  of  the  associates  differ  in  sular  court  exceeds  $2,500,  an  appeal  can 
opinion  from  the  consul "  is  limited  by  be  taken  only  to  the  Circuit  Court  for  the 
the  provisions  of  R.  S.  sec.  4092,  noted  district  of  California  as  provided  in  R.  S. 
supra,  p.  63,  to  cases  involving  amounts  sec.  4093,  noted  supra,  p.  63.  The  Ping-On 
not  exceeding  $2,500.     If  the  amount  of  V.  Blethen,  (1882)   11  Fed.  607. 

Sec.  41 06.  [Where  jurifidiction  of  ministers  may  be  exercised.]    The 

jurisdiction  allowed  by  treaty  to  the  ministers,  respectively,  in  the  coun- 
tries named  in  section  four  thousand  and  eighty-three  shall  be  exercised 
by  them  in  those  countries,  respectively,  wherever  they  may  be.    [B.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat  L.  78. 

R.  S.  sec.  4083  to  'which  reference  is  made  in  the  text  is  given  supra,  p.  60.  See  the 
note  thereto. 
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Sec.  4109.  [Jurisdiction  of  minister,  when  appellate  and  when  orig- 
inal.] The  jurisdiction  of  such  ministers  in  all  matters  of  civil  redress,  or 
of  crimes,  except  in  capital  cases  for  murder  or  insurrection  against  the 
governments  of  such  countries,  respectively,  or  for  offenses  against  the  pub- 
lic peace  amounting  to  felony  under  the  laws  of  the  United  States,  shall 
be  appellate  only:  Provided,  That  in  cases  where  a  consular  officer  is 
interested,  either  as  party  or  witness,  such  minister  shall  have  original 
jurisdiction.     [R.  8.] 

Act  of  June  22,  1860,  ch,  179,  12  Stat  L.  74. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4110.  [Besponsibility  of  diplomatic  and  constilar  officers.]    All 

such  officers  shall  be  responsible  for  their  conduct  to  the  United  States,  and 
to  the  laws  thereof,  not  only  as  diplomatic  or  consular  officers,  but  as 
judicial  officers,  when  they  perform  judicial  duties,  and  shall  be  held 
liable  for  all  negligences  and  misconduct  as  public  officers.    [B.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 
See  the  note  to  R.  S.  sec.  4083,  av^n,  p.  60. 

Sec.  4111.  [Marshals  of  consular  conrts.]  The  President  is  author- 
ized to  appoint  marshals  for  such  of  the  consular  courts  in  those  countries 
as  he  may  think  proper,  not  to  exceed  seven  in  number,  namely:  one  in 
Japan,  four  in  China,  one  in  Siam,  and  one  in  Turkey,  each  of  whom  shall 
receive  a  salary  of  one  thousand  dollars  a  year,  in  addition  to  the  fees 
allowed  by  the  regulations  of  the  ministers,  respectively,  in  those  countries. 
[22.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  77. 

The  office  of  marshal  in  China  was  abolished  by  the  Act  of  June  30,  1906,  ch.  3934, 
S  8,  34  Stat.  L.  816,  which  Act  established  a  United  States  court  for  China.     See 

JUMCIABT. 

The  office  of  marshal  in  Japan  was  abolished  by  the  treaty  of  Nov.  22,  1894,  §  18, 
29  Stat.  L.  853,  which  abolished  the  consular  courts  and  recognized  the  jurisdiction  of 
the  Japanese  courts. 

See  the  note  to  R.  S.  sec.  4083,  aupra,  p.  60. 

A  subject  of  a  foreign  nation  may  be  tion   is  entitled   to  pay  from   the  time 

appointed  marshal  under  this  section,  in  when,  having  taken  the  oath  and  given 

w-hich  case  he  is  not  required  to  take  an  bond,  he  actually  enters  upon  such  duties 

oath  of  allegiance,  but  may  properly  be  as  are  .preliminary  to  his  departure  for 

required  to  take  an  oath  or  affirmation  his  field  of  service;  and  that  if  any  £ime 

faithfully   to   perform  the   duties  of  his  intervenes    between    the    performance   t)f 

office.    (1902)  23  Op.  Atty.-Gen.  608.  those  legal  requisites  and  the  date  of  his 

Salary  of  marshal. —  In  (1862)   10  Op.  entry    on    such    preliminary    duties,    the 

Atty.-Gen.  250,  the  opinion  was  expressed  latter  is  the  period  from  which  his  pay 

that  a  marshal  appointed  under  this  sec-  should  begin  to  run. 

Sec.  41 12.  [Execntlon  and  return  of  process.]  It  shall  be  the  dnty  of 
the  marshals,  respectively,  to  exeente  all  process  issued  by  the  minister  of 
the  United  States  in  those  countries,  respectively,  or  by  the  consul  at  the 
port  at  which  they  reside,  and  to  make  due  return  thereof  to  the  oflScer  by 
whom  it  was  issued,  and  to  conform  in  all  respects  to  the  regulations  pre- 
scribed by  the  ministers,  respectively,  in  regard  to  their  duties.    [B,  8.] 

Act  of  June  22,  1860,  ch.  170,  12  Stat.  L.  77. 
See  the  note  to  H.  S.  sec.  4083,  supra,  p.  60. 
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Sec.  4113.  [Marshal's  bond.]  Each  marshal,  before  entering  upon 
the  duties  of  his  office,  shall  give  bond  for  the  faithful  performance  thereof 
in  a  penal  sum  not  to  exceed  ten  -thousand  dollars,  with  two  sureties  to  be 
approved  by  the  Secretary  of  State.  Such  bond  shall  be  transmitted  to 
the  Secretary  of  the  Treasury,  and  a  certified  copy  thereof  be  lodged  in 
the  office  of  the  minister.    [R,  S,] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  77. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Form    of    bond. —  In     (1885)     18    Op.  used   in   practice;    and  the  opinion  was 

Atty.-Gen.  274,  construing  a  similar  pro-  expressed  that  though  the  form  of  a  bond 

vision  in  another  section  of  the  statutes  be  left  to  the  determination  of  the  approv- 

relating  to  official  bonds,  it  was  remarked  ing  officer,  his  discretion  in  that  regard 

that   a   bond   wherein   the  principal   and  should    be   governed    by    the    established 

sureties  are  jointly  and  severally  bound  practice,  and  that  a  departure  from  the 

for   the   full   amount   of   the   penalty   is  latter  would  not  be  justified  in  any  case 

preferable  to  any  other,  and  is  ordinarily  unless  required  by  public  considerations. 

Sec.  4114.  [Suits  on  marshal's  boncL]  Whenever  any  person  desires 
to  bring  suit  upon  the  bond  of  any  such  marshal,  it  shall  be  the  duty  of 
the  Secretary  of  the  Treasury,  or  of  the  minister  having  custody  of  a  copy 
of  the  same,  to  give  to  the  person  so  applying  a  certified  copy  thereof, 
upon  which  suit  may  be  brought  and  prosecuted  with  the  same  effect  as 
could  be  done  upon  the  original :  Provided,  The  Secretary  of  the  Treasury, 
or  the  minister  to  whom  the  application  is  made,  is  satisfied  that  there  is 
probable  cause  of  action  against  the  marshal.     [£.  S,\ 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  77. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4115.  [Production  of  original  bond.]  Upon  a  plea  of  non  est 
factum,  verified  upon  oath,  or  any  other  good  cause  shown,  the  court  or 
the  consul  or  minister  trying  the  cause  may  require  the  original  bond  of 
the  marshal  in  those  countries  to  be  produced ;  and  it  shall  be  the  duty  of 
the  Secretary  of  the  Treasury  to  forward  the  original  bond  to  the  court,  or 
consul,  or  minister  requiring  the  same.     [R.  8J\ 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  77. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  41 16.  [Process  against  marshal,  how  executed.]  All  rules,  orders, 
writs,  and  processes  of  every  kind  which  are  intended  to  operate  or  be 
enforced  against  any  of  the  marshals,  in  any  of  the  countries  named  in 
this  Title,  shall  be  directed  to  and  executed  by  such  persons  as  may  be 
appointed  for  that  purpose  by  the  minister  or  consul  i&suing  the  same. 
[R.  S,] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  77. 
See  tlie  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4117.  [Ministers  to  make  regulations  for  consular  courts.]    In 

order  to  organize  and  carry  into  effect  the  system  of  jurisprudence*  de- 
manded by  such  treaties,  respectively,  the  ministers,  with  the  advice  of 
the  several  consuls  in  each  of  the  countries,  respectively,  or  of  so  many 
of  them  as  can  be  conveniently  assembled,  shall  prescribe  the  forms  of  all 
processes  to  be  issued  by  any  of  the  consuls;  the  mode  of  executing  and 
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the  time  of  returning  the  same ;  the  manner  in  which  trials  shall  be  con- 
ducted, and  how  the  records  thereof  shall  be  kept;  the  form  of  oaths  for 
Christian  witnesses,  and  the  mode  of  examining  all  other  witnesses;  the 
costs  to  be  allowed  to  the  prevailing  party,  and  the  fees  to  be  paid  for 
judicial  services;  the  manner  in  which  all  oflScers  and  agents  to  execute 
process,  and  to  carry  this  Title  into  effect,  shall  be  appointed  and  com- 
pensated ;  the  form  of  bail-bonds,  and  the  security  which  shall  be  required 
of  the  party  who  appeals  from  the  decision  of  a  consul ;  and  shall  make  all 
such  further  decrees  and  regulations  from  time  to  time,  under  the  pro- 
visions of  this  Title,  as  the  exigency  may  demand.    [R.  8.] 

Act  of  June  22,  1880,  ch.  179,  12  Stat.  L.  73. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Security  on  appeal  from  consular  court,  the  deposit  was  taken  without  objection, 
—  Where  an  appeal  to  the  Circuit  Court  the  Circuit  Court  presumed  that  the  de- 
was  taken  from  the  decision  of  a  consul  posit  was  prescribed  with  the  advice  of 
and  no  bond  was  given,  but  the  sum  of  the  consul  and  held  that  the  security  was 
$6,000  was  deposited  in  the  registry  of  sufficient.  The  Ping-On  i\  Blethen,  (1882) 
the  consular  court   in   lieu   thereof,  and  11  Fed.  607. 

Sec.  41 1 8.  [Publication  of  regulations.]  All  such  regulations,  decrees, 
and  orders  shall  be  plainly  drawn  up  in  writing,  and  submitted,  as  herein- 
before provided,  for  the  advice  of  the  consuls,  or  as  many  of  them  as  can 
be  consulted  without  prejudicial  delay  or  inconvenience,  and  such  consul 
shall  signify  his  assent  or  dissent  in  writing,  with  his  name  subscribed 
thereto.  After  taking  such  advice,  and  considering  the  same,  the  minister 
in  each  of  those  countries  may,  nevertheless,  by  causing  the  decree,  order, 
or  regulation  to  be  published  with  his  signature  thereto,  and  the  opinions 
of  his  advisers  inscribed  thereon,  make  it  binding  and  obligatory,  until 
annulled  or  modified  by  Congre^ ;  and  it  shall  take'effect  from  the  publica- 
tion or  any  subsequent  day  thereto  named  in  the  act.    [B,  8,] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  73. 
See  the  note  to  R.  S.  sec.  4083,  aupra,  p.  60. 

Sec.  41 19.  [Tranfimission  to  Secretary  of  State]  All  such  regulations, 
orders,  and  decrees  shall,  as  speedily  as  may  be  after  publication,  be  trans- 
mitted by  the  ministers,  with  the  opinions  of  their  advisers,  as  drawn  up 
by  them  severally,  to  the  Secretary  of  .State,  to  be  laid  before  Congress  for 
revision.    [R.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  73. 
See  the  note  to  R.  S.  sec.  4083,  8upra,  p.  60. 

Sec.  4120.  [Fees  for  judicial  services.]  It  shall  be  the  duty  of  the 
minister  in  each  of  those  countries  to  establish  a  tariff  of  fees  for  judicial 
services,  which  shall  be  paid  by  such  parties,  and  to  such  persons,  as  the 
minister  shall  direct;  and  the  proceeds  shall,  as  far  as  is  necessary,  be 
applied  to  defray  the  expenses  incident  to  the  execution  of  this  Title ;  and 
regular  accounts,  both  of  receipts  and  expenditures,  shall  be  kept  by  the 
minister  and  consuls  and  transmitted  annually  to  the  Secretary  of  State. 
[B.  S.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  75. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 


70  8  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  4121 .  [EzpexuieB  of  priaons  in  foreign  countries.]  The  President, 
when  proyifiiou  is  not  otherwise  made,  is  authorized  to  allow,  in  the  adjust- 
ment of  the  accounts  of  each  of  the  ministers  or  consuls,  the  actual  expenses 
of  the  rent  of  suitable  buildings  or  parts  of  buildings  to  be  used  as  prisons 
for  American  convicts  in  those  countries,  not  to  exceed  in  any  case  the  rate 
of  six  hundred  dollars  a  year;  and  also  the  wages  of  the  keepers  of  the 
same,  and  for  the  care  of  offenders,  not  to  exceed,  in  any  case,  the  sum  of 
eight  hundred  dollars  per  annum.  But  no  more  than  one  prison  shall  be 
hired  in  Japan,  four  in  China,  one  in  Turkey,  and  one  in  Siam,  at  such 
port  or  ports  as  the  minister,  with  the  sanction  of  the  President,  may  desig- 
nate, and  the  entire  expense  of  prison  and  prison-keepers  at  the  consulate 
of  Bangkok,  in  Siam,  shall  not  exceed  the  sum  of  one  thousand  dollars  a 
year.    [B.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  SUt.  L.  77;  Act  of  March  3,  1869,  ch.  126,  16  Stat. 
L.  322. 

That  part  of  the  above  section  providing  for  a  prison  in  Japan  is  apparently  super- 
seded by  the  treaty  of  Nov.  22,  1894,  29  Stat.  L.  853,  abolishing  the  jurisdiction  of 
United  States  courts  in  Japan.    See  the  note  to  R.  S.  sec.  4083,  8upra,  p.  60. 

Where  convict  may  be  imprisoned. —  In  the   supposed   territorial   jurisdiction   of 

(1892)  20  Op.  Atty.-Gen.  394,  the  opinion  the  consul  passing  the  sentence.    Opinions 

was  expressed  that,  as  the  Appropriation  in    (1876)     14    Op.    Atty.-Gen.    522    and 

Act  of  1891,  26  Stat.  L.   1061,  indicated  (1889)    19  Op.  Atty.-Gen.  377,  were  dis- 

an  intention  on  the  part  of  Congress  to  tinguished    on    the    ground    that    in    the 

sustain  but  one  nlace  in  China  for  the  latter  cases  the  court  convicting  and  the 

confinement  of  onenders  in  that  empire,  proposed    place    of    confinement   were    in 

a  prisoner  convicted  in  any  one  of  our  different  countries,  and  the  rights  of  our 

consular   courts   therein   can  be   sent   to  consular  officers   were  determined  under 

such  prison,  without  reference  to  the  fact  different  treaties  and  statutes. 
of  its  being  situated  within  or  without 

Sec.  4122.  [In  China.]  The  President  is  authorized  to  allow,  in  the 
adjustment  of  the  accounts  of  the  consul-general  at  Shanghai,  the  actual 
expense  of  the  rent  of  a  suitable  building,  to  be  used  as  a  prison  for  Ameri- 
can convicts  in  China,  not  to  exceed  one  thousand  five  hundred  dollars  a 
year;  and  also  the  wages  of  the  keepers  of  the  same,  and  for  the  care  of 
offenders,  not  to  exceed  five  thousand  dollars  a  year;  and  to  allow,  in  the 
adjustment  of  the  accounts  of  the  consuls  at  other  ports  in  China,  the  actual 
expense  of  the  hire  of  constables  and  the  care  of  offenders,  not  to  exceed  in 
all  five  thousand  dollars  a  year.    [B,  8.] 

Act  of  July  1,  1870,  ch.  194,  18  Stat.  L.  184. 

See  the  Act  of  March  22,  1902,  ch.  272,  §  1,  infra,  p.  74.  And  see  the  note  to 
R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4123.  [In  Japan.]  The  President  is  hereby  authorized  to  allow, 
in  the  adjustment  of  the  accounts  of  the  consul  at  Kanagawa,  the  actual 
expense  of  the  rent  of  a  suitable  building,  to  be  used  as  a  prison  for  Ameri- 
can convicts  in  Japan,  and  not  to  exceed,  seven  hundred  and  fifty  dollars 
a  year ;  and  also  the  wages  of  the  keepers  of  the  same,  and  for  the  care  of 
offenders,  not  to  exceed  two  thousand  five  hundred  dollars  a  year;  and  to 
allow  in  the  adjustment  of  the  accounts  of  the  consuls  at  other  ports  in 
Japan  the  actual  expense  of  the  hire  of  constables  and  the  care  of  offenders, 
not  to  exceed  in  all  two  thousand  five  hundred  dollars  a  year.    [R,  8.] 

Act  of  July  1,  1870,  ch.  194,  16  Stat.  L.  184. 
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Th\n  and  the  following  R.  S.  seo.  4124  were  in  effect  superseded  by  section  18  of  the 
treaty  of  Nov.  22,  1894,  29  Stat.  L.  853,  which  abolished  the  consular  courts  of  the 
United  States  in  Japan.    See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4124.  [Court-house  and  jail  in  Jeddo.]  The  Secretary  of  State, 
through  the  minister  resident  at  Japan,  is  authorized  to  rent,  furnish,  and 
keep  suitable  buildings,  with  grounds  appurtenant,  in  Jeddo,  or  such  other 
place  as  he  may  designate,  for  a  court-house  and  jail,  at  an  annual  cost  not 
exceeding  five  thousand  dollars :  Provided,  That  the  period  for  which  the 
buildings  shall  be  rented  shall  be  for  two  years,  with  renewals  for  two  years, 
as  the  Secretary  of  State  may  determine.     [B.  S.] 

Act  of  March  3,  1873,  ch.  249,  17  Stat.  L.  582. 

See  the'  note  to  the  preceding  R.  S.  sec.  4123,  and  R.  S.  sec.  4083,  supra,  p.  00. 

Sec.  4125.  [Provisions  of  Title  extended  to  Turkey.]  The  provisions 
of  this  Title,  so  far  as  the  same  relate  to  crimes  and  offenses  committed  by 
citizens  of  the  United  States,  shall  extend  to  Turkey,  under  the  treaty  with 
the  Sublime  Porte  of  May  seventh,  eighteen  hundred  and  thirty,  and  shall 
be  executed  in  the  Ottoman  dominions  in  conformity  with  the  provisions 
of  the  treaty,  and  of  this  Title,  by  the  minister  and  the  consuls  appointed 
to  reside  therein,  who  are  hereby  ex-officio  vested  with  the  powers  herein 
conferred  upon  the  ministers  and  consuls  in  China,  for  the  purposes  above 
expressed,  so  far  as  regards  the  punishment  of  crime,  and  also  for  the 
exercise  of  jurisdiction  in  civil  cases  wherein  the  same  is  permitted  by  the 
laws  of  Turkey,  or  its  usages  in  its  intercourse  with  the  Pranks,  or  other 
foreign  Christian  nations.     [R.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76. 

"  This  Title,"  ahove  mentioned,  is  Title  XLVIL  "  Foreign  Relations,'^  and  comprises 
B.  S.  sees.  406^^130. 

By  the  Act  of  March  23,  1874,  ch.  62,  infra,  p.  73,  the  operation  of  this  title  to 
a  certain  extent  was  suspended  with  respect  to  Turkey  and  Egypt.  See  also  the  note 
to  R.  S.  sec.  40d3,  supra,  p.  60. 

By  the  Act  of  June  30,  1906,  ch.  3934,  34  Stat.  L.  814,  there  was  established  a  United 
States  court  for  China.    See  Jitdiciabt. 

Judicial  powers  of  consuls  accredited  to  which  the  consul  represents.     Dainese  i;. 

an^  nation  depend  upon  the  express  pro-  Hale,  (1876)  91  U.  S.  13,  23  U.  S*.  (L.  ed.) 

visions  of  the  treaties  entered  into  with  190. 
that  nation,  and  the  laws  of  the  nation 

Sec.  4126.  [To  Persia.]  The  provisions  of  this  Title  shall  extend  to 
Persia,  in  respect  to  all  snits  and  disputes  which  may  arise  between  citizens 
of  the  United  States  therein;  and  the  minister  and  consuls  who  may  be 
appointed  to  reside  in  Persia  are  hereby  invested,  in  relation  to  such  suits 
.and  disputes,  with  such  powers  as  are  by  this  Title  conferred  upon  the 
ministers  and  consuls  in  China.  All  suits  and  disputes  arising  in  Persia 
between  Persian  subjects  and  citizens  of  the  United  States  shall' be  carried 
before  the  Persian  tribunal  to  which  such  matters  are  usually  referred,  at 
the  place  where  a  consul  or  agent  of  the  United  States  may  reside,  and 
shall  be  discussed  and  decided  according  to  equity,  in  the  presence  of  an 
employ^  of  the  consul  or  agent  of  the  United  States;  and  it  shall  be  the 
duty  of  the  consular  officer  to  attend  the  trial  in  person,  and  see  that 
justice  is  administered.  All  suits  and  disputes  occurring  in  Persia  between 
the  citizens  of  the  United  States  and  the  subjects  of  other  foreign  powers, 
shall  be  tried  and  adjudicated  by  the  intermediation  of  their  respective 
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ministers  or  consuls,  in  accordance  with  such  regulations  as  shall  be 
mutually  agreed  upon  by  the  minister  of  the  United  States  for  the  time 
being,  and  the  ministers  of  such  foreign  powers,  respectively,  which  regula- 
tions shall  from  time  to  time  be  submitted  to  the  Secretary  of  State.    [R,  S.] 

Act  of  June  22,  1860,  ch.  170,  12  Stat.  L.  78. 

**  This  Title,"  above  mentioned,  is  Title  XLVII.  "  Foreign  Relations,"  and  comprises 
R.  S.  sees.  4062-4130. 

See  the  note  to  R.  S.  sec.  4083,  aupra,  p.  60. 

Sec.  4127.  [Foreign  relations;  laws  extended  to  Tripoli,  Tunis, 
Morocco,  Muscat,  and  Navigator  Islands.]  The  provisions  of  this  title,  so 
far  as  the  same  are  in  conformity  with  the  stipulations  in  the  existing 
treaties  between  the  United  States  and  Tripoli,  Tunis,  Morocco,  .Muscat, 
and  the  Samoan  or  Navigator  Islands,  respectively,  shall  extend  to  those 
countries,  and  shall  be  executed  in  conformity  with  the  provisions  of  the 
treaties  and  of  the  provisions  of  this  title  by  the  consuls  appointed  by  the 
United  States  to  reside  therein,  who  are  hereby  ex  officio  invested  with  the 
powers  herein  delegated  to  the  ministers  and  consuls  of  the  United  States 
appointed  to  reside  in  the  countries  named  in  section  four  thousand  and 
eighty-three,  so  far  as  the  same  can  be  exercised  under  the  provisions  of 
treaties  between  the  United  States  and  the  several  countries  mentioned  in 
this  section,  and  in  accordance  with  the  usages  of  the  countries  in  their 
intercourse  with  the  Franks  or  other  foreign  Christian  nations.  And  when- 
ever the  United  States  shall  negotiate  a  treaty  with  any  foreign  govern- 
ment, in  which  the  American  consul-general  or  consul  shall  be  clothed 
with  judicial  authority,  and  securing  the  right  of  trial  to  American  citi- 
zens residing  therein  before  such  consul-general  or  consul,  and  containing 
provisions  similar  to  or  like  those  contained  in  the  treaties  with  the 
governments  named  in  this  act,  then  said  title,  so  far  as  the  same  may  be 
applicable,  shall  have  full  force  in  reference  to  said  treaty,  and  shall  extend 
to  the  country  of  the  government  negotiating  the  same.     [B.  8.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  June  14,  1878, 
ch.  193,  20  Stat.  L.  131. 

Originally  it  was  as  follows: 

"  Skc.  4127.  The  provisions  of  this  Title,  so  far  as  the  same  are  in  conformity  with 
the  stipulations  in  the  existing  treaties  between  the  United  States  and  Tripoli,  Tunis, 
Morocco,  and  Muscat,  respectively,  shall  extend  to  those  countries,  and  aliall  be 
executed  in  conformity  with  the  provisions  of  the  treaties,  and  of  the  provisions  of 
this  Title,  by  the  consuls  appointed  by  the  United  States  to  reside  therein,  who  are 
hereby  ex-oflficio  invested  with  the  powers  herein  delegated  to  the  ministers  and  consuls 
of  the  United  States  appointed  to  reside  in  the  countries  named  in  section  forty 
hundred  and  eighty-three,  so  far  as  the  same  can  be  exercised  under  the  provisions 
of  treaties  between  the  United  States  and  the  several  countries  mentioned  in  this 
section,  and  in  accordance  with  the  usages  of  the  countries  in  their  intercourse  with 
the  Franks  or  other  foreign  Christian  nations."  Act  of  June  22,  1860,  ch.  179, 
12  Stat.  L.  78. 

"  Tills  title,"  above  mentioned,  is  Title  XLVII.  "  Foreign  Relations,"  and  oomprisea 
R.  S.  sees.  4062-4130. 

R.  S.  sec.  4083  mentioned  in  the  text  is  given  supra,  p.  60.    See  the  note  thereto. 

By  the  Convention  of  Feb.  16,  1900,  31  Stat.  L.  1878,  the  questions  which  had  arisen 
between  the  United  States,  Great  Britain,  and  Germany  with  respect  to  the  Samoan 

froup  of  islands,  were  settled.     By  the  treaty  with  France  of  March  15,  1904,  33  Stat. 
J.  2263,  the  rights  of  the  United  States  in  Tunis  under  previously  existing  treaties  were 
renounced. 

Sec.  41 28.  [Judicial  duties,  when  to  devolve  on  Secretary  of  State.] 

If  at  any  time  there  be  no  minister  in  either  of  the  countries  hereinbefore 
mentioned,  the  judicial  duties  which  are  imposed  by  this  Title  upon  the 
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minister  shall  devolve  upon  the  Secretary  of  State,  who  is  authorized  and 

required  to  discharge  the  same.     [R.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76;  Act  of  July  1,  1870,  ch.  194,  16  Stat  L. 
183. 
See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4129.  [ProviflionB  of  Title  extended  to  other  countries.]     The 

provisions  of  this  Title  relating  to  the  jurisdiction  of  consular  and  diplo- 
matic officers  over  civil  and  criminal  cases  in  the  countries  therein  named, 
shall  extend  to  any  country  of  like  character  with  which  the  United  States 
may  hereafter  enter  into  treaty  relations.     [R.  8,] 

Act  of  July  1,  1870,  ch.  194,  16  Stat.  L.  183. 

See  the  preceding  R.  S.  sec.  4127.    And  see  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Sec.  4130.  [Definition  of  words  "mimster''  and  "consul."]  The 
word  *  *  minister, ' '  when  used  in  this  title  shall  be  understood  to  mean  the 
person  invested  with,  and  exercising,  the  principal  diplomatic  functions. 
The  word  **  consul  ''  shall  be  understood  to  mean  any  person  invested  by 
the  United  States  with,  and  exercising,  the  functions  of  consul-general,  vice 
consul-general,  consul  or  vice-consul.    [R.  8.] 

Act  of  June  22,  1860,  ch.  179,  12  Stat.  L.  76;  Act  of  July  1,  1870,  ch.  194,  16  Stat.  L. 
183. 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  Feb.  1,  1876,  ch.  6, 
19  Stat.  L.  2.  Originally  this  section  was  as  follows:  "The  word  'minister,'  when 
used  in  this  Title,  sliall  be  understood  to  mean  the  person  invested  with,  and  exercising, 
the  principal  diplomatic  functions.  The  word  *  consul  *  shall  be  understood  to  mean 
any  person  invested  by  the  United  States  with,  and  exercising,  the  functions  of  consul- 
general,  consul,  or  vice-consul." 

The  office  of  vice-consul-general  was  abolished  by  section  6  of  the  Act  of  Feb.  5, 
1915,  ch.  23,  supra,  p.  45. 

See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

Consul-general   not   a   **  minister." —  In  Honduras  in  New  York  was  not  chargd 

In   re   Baiz,    (1890)     135    U.    S.    403,    10  d'affaires  ad  infpWm  of  G-nateinala,  or  in- 

S.  Ct.  854,  34  U.  S.   (L.  ed.)   222,  it  was  vested   with   and  exercising  thp  principal 

held,  under  circumstances  therein  stated,  diplomatic   functions,   or   in    any   view   a 

that  the  consul-general  of  Guatemala  and  diplomatic  officer  or  "  minister." 


An  Act  To  authorize  the  President  to  accept  for  citizens  of  the  United 
States  the  jurisdiction  of  certain  tribunals  in  the  Ottoman  dominions, 
and  Egypt,  established,  or  to  be  established,  under  the  authority  of 
the  Sublime  Porte  and  of  the  government  of  Egypt. 

[Act  of  March  23,  1874,  ch,  62,  18  Stat.  L.  23,] 

[Sec.  1.]  [Jurisdiction  of  courts  of  Ottoman  government  and  Egypt 
over  citizens  of  United  States  may  be  accepted,  and  that  of  consular 
courts  suspended.]  That  whenever  the  President  of  the  United  States 
shall  receive  satisfactory  information  that  the  Ottoman  government,  or 
that  of  Egypt,  has  organized  other  tribunals  on  a  basis  likely  to  secure  to 
citizeils  of  the  United  States,  in  their  dominions  the  same  impartial  justice 
which  they  now  enjoy  there  under  the  judicial  functions  exercised  by  the 
minister,  consuls,  and  other  functionaries  of  the  United  States,  pursuant 
to  the  act  of  Congress  approved  the  twenty-second  of  June,  eighteen  hun- 
dred and  sixty,  entitled  ''An  act  to  carry  into  effect  provisions  of  the 
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treaties  between  the  United  States,  China,  Persia,  and  other  countries, 
giving  certain  judicial  powers  to  ministers  and  consuls,  or  other  func- 
tionaries of  the  United  States  in  those  countries,  and  for  other  purposes," 
he  is  hereby  authorized  to  suspend  the  operations  of  said  acts  as  to  the 
dominions  in  which  such  tribunals  may  be  organized,  so  far  as  the  juris- 
diction of  said  tribunals  may  embrace  matters  now  cognizable  by  the 
minister,  consuls,  or  other  functionaries  of  the  United  States  in  said 
dominions,  and  to  notify  the  government  of  the  Sublime  Porte,  or  that  of 
Egypt,  or  either  of  them,  that  the  United  States,  during  such  suspension 
will,  as  aforesaid  accept  for  their  citizens  the  jurisdiction  of  the  tribunals 
aforesaid  over  citizens  of  the  United  States  which  has  heretofore  been 
exercised  by  the  minister,  consuls,  or  other  functionaries  of  the  United 
States.     [18  Stat  L.  23.] 

The  proviBions  of  the  Act  of  1860,  ch.  170,  12  SUt.  L.  72,  here  referred  to,  are 
incorporated  into  Revised  Statutes  in  sections  4083-4091,  4098-4121,  4125-4130. 

The  President  issued  his  proclamation  March  27,  1876  (19  Stat.  L.  662),  under  this 
provision,  suspending  the  jurisdiction  of  consular  courts,  as  therein  provided. 

See  the  note  to  R.  S.  sec.  4083,  supra,  p.  60. 

[Skc.  2.]  [Bight  to  hold  property  in  Turkey  —  acceptance  of  Turkish 
law  by  President.]  That  the  President  is  hereby  authorized  for  the  benefit 
of  American  citizens  residing  in  the  Turkish  dominions,  to  accept  the  recent 
law  of  the  Ottoman  Porte  ceding  the  right  of  foreigners  possessing  immov- 
able property  in  said  dominions.    [18  Stat.  L.  24.] 

See  President's  proclamation,  18  Stat.  L.  850. 

See  the  note  to  R.  S.  sec.  4083,  supra^  p.  60. 


[Seo.  1.]  [Keeping  and  feeding  of  prisoners  in  China^  Korea»  Siam, 
Turkey.]  Paying  for  the  keeping  and  feeding  of  prisoners  in  China,  Korea, 
Siam,  and  Turkey,  nine  thousand  dollars:  Provided,  That  no  more  than 
fi^ty  cents  per  day  for  the  keeping  and  feeding  of  each  prisoner  while 
actually  confined  shall  be  allowed  or  paid  for  any  such  keeping  and  feed- 
ing. This  is  not  to  be  understood  as  covering  cost  of  medical  attendance 
and  medicines  when  required  by  such  prisoners:  And  provided  further, 
That  no  allowance  shall  be  made  for  the  keeping  and  feeding  of  any  pris- 
oner who  is  able  to  pay  or  does  pay  the  above  sum  of  fifty  cents  per  day ; 
and  the  consular  officer  shall  certify  to  the  fact  of  inability  in  every  case. 
[32  Stat.  L.  87.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  22,  1902, 
ch.  272.  Similar  provisions  occur  in  prior  appropriation  acts:  31  Stat.  L.  893; 
31  Stat.  L.  70;  30  Stat.  L.  832;  29  Stat.  L.  589;  29  Stat.  L.  37;  28  Stat.  L.  S24;  28 
Stat.  L.  150;  27  Stat.  L.  506;  26  Stat.  L.  1061;  26  Stat.  L.  281,  etc.,  and  are 
repeated  in  substance  from  year  to  year.  The  appropriatioa  for  the  fiscal  year  ending 
June  30,  1916,  is  contained  in  the  Diplomatic  and  Consular  Appropriation  Act  of 
March  4,  1915,  ch.  145,  ft  1,  38  Stat.  L.  1125,  and  provides  for  prisoners  in  "China, 
Chosen,  Siam  and  Turkey,"  omitting  however  the  last  proviso  of  the  text  relating  to 
prisoners  who  can,  or  do,  pay  the  sum  mentioned. 


DISABILITY  PENSION  ACT 

See  Pensions 


DISCRIMINATING   LAWS   AND    DUTIES 

R,  S.  2502.  For  Merchandise  Imported  in  Foreign  Vessels,  75. 

R.  S.  4228.  Suspension  by  the  President,  76.. 

R.  S.  4229.  Vessels  of  Prussia,  77. 

R.  S.  4230.  Termination  of  Privileges,  77. 

R.  S.  4231.  Spanish  Vessels,  77. 

Act  of  June  19,  1886,  ch.  421,  77. 

Sec,  17.  Suspension  by  President  of  Commercial  Privileges  to  Foreign 
Vessels  —  Retaliation,  77. 

Act  of  March  S,  1887,  ch.  839,  78. 

United  States  Fishing  Vessels  Denied  Rights  in  British  North  America  — 
Retaliation,  78. 

Act  of  Aug.  SO,  1890,  ch.  839,  79. 

Sec.  6.  Discrimination    by   Foreign    Countries    against    United    States 
Products  —  Retaliation  by  President,  79. 

Act  of  July  26,  1892,  ch.  248,  80. 

Sec.  1.  Passage  of  Vessels  through  St.  Marys  Falls  Canal— ToUs,  80. 
2.  Collection  of  ToUs,  80. 

Ad  of  Oct.  3,  1913,  ch.  16,  81. 

Sec.  IV,  E.  Countervailing  Duty  on  Imports  Receiving  Export  Bounty ^ 
81. 
J.  Subsection  1.  Discriminating  Duty  on  Imports  in  Foreign 
Vessels,  etc.,  82. 

CROSS-REFBRENCBS 
See  CUSTOMS  DUTIES;  IMPORTS  AND  EXPORTS. 


Sec.  2502.  [I'or  merchandise  imported  in  foreign  vessels..]  A  dis- 
criminating duty  of  ten  per  centum  ad  valorem,  in  addition  to  the  duties 
imposed  by  law,  shall  be  levied,  collected,  and  paid  on  all  goods,  wares,  and 
merchandise  which  shall  be  imported  on  vessels  not  of  the  United  States; 
but  this  discriminating  duty  shall  not  apply  to  goods,  wares,  and  merchan- 
dise which  shall  be  imported  in  vessels  not  of  the  United  States,  entitled, 
by  treaty  or  any  act  of  Congress,  to  be  entered  in  the  ports  of  the  United 
States  on  payment  of  the  same  duties  as  shall  then  be  paid  on  goods,  wares, 
and  merchandise  imported  in  vessels  of  the  United  States.    [R.  S.] 

Act  of  June  30.  1864,  ch.  171,  13  Stat.  L.  216. 

While  provisions  similar  to  the  above  section  are  contained  in  the  Underwood  Tariff 
Act  of  Oct.  3,  1913,  ch.  16,  §  IV  J,  subsection  1,  infra,  p.  82,  yet  this  section  must 
be  regarded  as  intended  to  be  left  in  the  atatutes,  since  by  the  Act  of  July  24,  1897, 
ch.  13,  which  amended  R.  S.  sec.  4228,  given  infra,  p.  76,  it  is  referred  to  and  the 
President  is  authorized  to  suspend  in  part  its  operation. 

Construction. —  In    Gautier   v.    Arthur,  imported  by  foreign  vessels,  on  such  as 

(1881)    104  U.  S.  345,  26  U.  S.   (L.  ed.)  were  previously  free  as  well  as  those  al- 

773,  the  contention  of  the  government  that  ready  subjected  to  duty,. was  held  to  be  a 

this  section  imposed  a  duty  on  all  goods  reasonable    construction    of    the    section- 

1751 


76 
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The  policy  of  discriminating  against  the 
importation  by  foreign  vessels  at  all, 
would  seem  to  require  that  no  distinction 
should  be  made  between  the  two  classes 
of  goods.    The  encouragement  of  importa- 


tion by  vessels,  of  our  country  would  be 
greater  by  extending  the  discrimination 
to  all  goods,  than  by  limiting  it  to  those 
upon  which  a  duty  was  previously  im- 
posed. 


Sec.  4228.  [Suspenaion  by  the  Precddent.]  Upon  satisfactory  proof 
being  given  to  the  President,  by  the  government  of  any  foreign  nation, 
that  no  discriminating  duties  of  tonnjige  or  imposts  are  imposed  or  levied 
in  the  ports  of  such  nation  upon  vessels  wholly  belonging  to  citizens  of  the 
United  States,  or  upon  the  produce,  manufactures,  or  merchandise  imported 
in  the  same  from  the  United  States  or  from  any  foreign  country,  the 
President  may  issue  his  proclamation,  declaring  that  the  foreign  discrimi- 
nating duties  of  tonnage  and  impost  within  the  United  States  are  suspended 
and  discontinued,  so  far  as  respects  the  vessels  of  such  foreign  nation,  and 
the  produce,  manufactures,  or  merchandise  imported  into  the  United  States 
from  such  foreign  nation,  or  from  any  other  foreign  country ;  the  suspension 
to  take  effect  from  the  time  of  such  notification  being  given  to  the  President, 
and  to  continue  so  long  as  the  reciprocal  exemption  of  vessels,  belonging  to 
citizens  of  the  United  States,  and  their  cargoes,  shall  be  continued,  and  no 
longer.  Provided,  That  the  President  is  authorized  to  suspend  in  part  the 
operation  of  sections  forty-two  hundred  and  nineteen  and  twenty-five  hun- 
dred and  two  so  that  foreign  vessels  from  a  country  imposing  partial  dis- 
criminating tonnage  duties  upon  American  vessels,  or  partial  discriminating 
import  duties  upon  American  merchandise,  may  enjoy  in  our  ports  the 
identical  privileges  which  the  same  class  of  American  vessels  and  merchan- 
dise may  enjoy  in  said  foreign  country.     [R.  S.] 

Act  of  May  24,  1828,  ch.  Ill,  4  Stat.  L.  308;  Act  of  Mav  31,  1830,  ch.  219,  4  Stat. 
L.  426;  Act  of  July  13,  1832,  ch.  207,  4  Stat.  L.  679. 

The  proviso  at  the  close  of  this  section,  as  above  given,  was  added  by  the  Act  of  July 
24,  1897,  ch.  13,  30  Stat.  L.  214,  "An  Act  To  authorize  the  President  to  suspend 
discriminating  duties  imposed  on  foreign  vessels  and  commerce." 

R.  S.  sec.  2419  mentioned  in  the  proviso  above  has  been  partly  repealed.  See  the 
title  Tonnage  Duties. 

R.  S.  see.  2502  also  mentioned  in  the  text  is  given  supra,  p.  76. 

Provisions  similar  to  those  above  given  were  made  by  the  Tariff  Act  of  Oct.  3,  1913, 
ch.  16,  §  IV  J,  subsection  1,  infra,  p.  82. 


Purpose  of  section. —  The  purpose  of 
this  section  was  to  secure  to  United  States 
vessels  the  transportation  of  goods  by  sea 
by  discriminating  against  transportation 
in  other  vessels  to  the  United  States,  and 
also  to  prevent  evasion  to  a  contiguous 
country.       (1897)    21  Op.  Atty.-Gen.  597. 

It  was  the  opinion  of  the  Attorney-Gen- 
eral that  this  section  was  not  repealed  by 
section  22  of  the  Dingley  Act  of  Julv  24, 
1897,  30  Stat.  L.  161,  ch.  11;  and,  there- 
fore, it  was  held  that  where  certain  goods 
had  come  from  Japan  by  the  way  of  Van- 
couver, B.  C,  and  thence  by  rail  through 
the  Dominion  of  Canada  to  Chicago  in 
cars  which  at  Vancouver  had  been  duly 
sealed  by  a  consular  officer  of  the  United 
States,  thoy  were  not  subject  to  a  dis- 
criminating duty  under  this  R.  S.  sec. 
4228.      (1897)    21  Op.   .\tty.-Gen.  597. 


"Section  22  (Dingley  Act,  July  24, 
1897,  30  Stat.  L.  161,  ch.  11)  and  section 
4228  and  amendments  are  not  coexten- 
sive in  scope;  in  purpose,  therefore,  they 
may  be  the  complements  of  each  other. 
One  prescribes  a  rule,  the  other  the  con- 
dition upon  which,  and  the  agency  by 
which,  it  may  be  suspended.  Each,  there- 
fore, has  its  purpose  —  definite  and  con- 
sistent. Section  4228  might  be  a  proviso 
to  section  22  and  is  in  effect  made  so  by 
the  Suspension  Act,  and  as  such  proviso 
it  is  certainly  not  repugnant  to  section  22. 
The  latter  has  its  operation  —  commenc- 
ing with  its  passage,  continuing  until  the 
conditions  of  section  4228  occur,  and  the 
President  acts  on  account  of  them,  resum^ 
ing  again  if  the  reciprocal  exemptions  of 
foreign  nations  be  withdrawn."  (1897) 
21  Op.  Atty.-Gen.  597. 
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Sec.  4229.  [Vessels  of  Prussia.]    No  other  or  higher  rate  of  duties  shall 

be  imposed  or  collected  pn  vessels  of  Prussia,  or  of  her  dominions^  from 

whencesoever  coming,  nor  on  their  cargoes,  howsoever  composed,  than  are 

or  may  be  payable  on  vessels  of  the  United  States,  and  their  cargoes. 

.  [S.  S.] 

Act  of  May  24,  1828,  eh.  Ill,  4  Stat.  L.  308. 

Sec.  4230.  [Termination  of  privileges.]  The  preceding  section  shall 
continue  and  be  in  force  during  the  time  that  the  equality  for  which  it 
provides  shall,  in  all  respects,  be  reciprocated  in  the  ports  of  Prussia  and 
her  dominions;  and  if  at  any  time  hereafter  the  equality  shall  not  be 
reciprocated  in  the  ports  of  Prussia  and  her  dominions,  the  President  may 
issue  his  proclamation,  declaring  that  fact,  and  thereupon  the  section  pre- 
ceding shall  cease  to  be  in  force.    [R.  8.] 

Act  of  May  24,  1828,  ch.  Ill,  4  Stat.  L.  309. 

Sec.  4231.  [Spanish  vessels.]  From  Spanish  vessels  coming  from  any 
port  or  place  in  Spain  or  her  colonies,  where  no  discriminating  or  counter- 
vailing duties  on  tonnage  are  levied  upon  vessels  of  the  United  States,  or 
from  any  other  port  or  place  to  and  with  which  vessels  of  the  United  States 
are  ordinarily  permitted  to  go  and  trade,  there  shall  be  exacted  in  the  ports 
of  the  United  States  no  other  or  greater  duty  on  tonnage  than  at  the  time 
may  be  exacted  of  vessels  of  the  United  States.    [R.  8.] 

Act  of  March  1,  1869,  ch.  54,  15  Stat.  L.  282. 

Sec.  4*3*.  Repealed.  This  gection  was  as  follows:  "  The  mail  steamships  employed 
in  the  mail-service  between  the  United  States  and  Brazil  shall  be  exempt  from  all 
port-charges  and  custom-house  dues  at  the  port  of  departure  and  arrival  m  the 
United  States  if,  and  so  long  as,  a  similar  immunity  from  port-charges  and  custom- 
house dues  is  granted  by  the  government  of  Brazil." 

Act  of  May  28,  1864,  ch.  98,  13  Stat.  L.  94. 

It  was  repealed  by  the  Tariflf  Act  of  Aug.  6,  1909,  ch.  6,  §  36,  36  Stat.  L.  111.  This 
last  cited  section  was  expressly  saved  from  repeal  by  the  Tariff  Act  of  Oct.  3,  1913, 
ch.  16,  ^  IV  S.  K»ven  under  Customs  Duties,  vol.  2,  p.  888. 

See  the  title  Tonnaos  Duties. 


Sec.  17.  [Suspension  by  President  of  oommercial  privileges  to  foreign 
vessels  —  retaliation,]  That  whenever  any  foreign  country  whose  vessels 
have  been  placed  on  the  same  footing  in  the  ports  of  the  United  States  as 
American  vessels  (the  coastwise  trade  excepted)  shall  deny  to  any  vessels 
of  the  United  States  any  of  the  commercial  privileges  accorded  to  national 
vessels  in  the  harbors,  ports,  or  waters  of  such  foreign  country,  the  Presi- 
dent, on  receiving  satisfactory  information  of  the  continuance  of  such  dis- 
criminations against  any  vessels  of  the  United  States,  is  hereby  authorized 
to  issue  his  proclamation  excluding,  on  and  after  such  time  as  he  may  indi- 
cate, from  the  exercise  of  such  commercial  privileges  in  the  ports  of  the 
United  States  as  are  denied  to  American  vessels  in  the  ports  of  such  foreign 
country,  all  vessels  of  such  foreign  country  of  a  similar  character  to  the 
vessels  of  the  United  States  thus  discriminated  against,  and  suspending 
such  concessions  previously  granted  to  the  vessels  of  such  country;  and  on 
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and  after  the  date  named  in  such  proclamation  for  it  to  take  effect,  if  the 
master,  officer,  or  agent  of  any  vessel  of  such  foreign  country  excluded  by 
said  proclamation  from  the  exercise  of  any  commercial  privileges  shall  do 
any  act  prohibited  by  said  proclamation  in  the  ports,  harbors,  or  waters  of 
the  United  States  for  or  on  account  of  such  vessel,  such  vessel,  and  its  rig- , 
ging,  tackle,  furniture,  and  boats,  and  all  the  goods  on  board,  shall  be  liable 
to  seizure  and  to  forfeiture  to  the  United  States ;  and  any  person  opposing 
any  officer  of  the  United  States  in  the  enforcement  of  this  act,  or  aiding  and 
abetting  any  other  person  in  such  opposition,  shall  forfeit  eight  hundred 
dollars,  and  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
liable  to  imprisonment  for  a  term  not  exceeding  two  years.  [24  Stat.  L. 
82.] 

This  is  from  the  Act  of  June  19,  1886,  ch.  421,  "  to  abolish  certain  fees  for  official 
services  to  American  vessels,  and  to  amend  tiie  laws  relating  to  shipping  commissioners^ 
seamen,  and  owners  of  vessels,  and  for  other  purposea." 


An  Act  To  authorize  the  President  of  the  United  States  to  protect  and 
defend  the  rights  of  American  fishing  vessels,  American  fishermen, 
American  trading  and  other  vessels,  in  certain  cases,  and  for  other 
purposes. 

[Act  of  March  3,  1887,  ch.  339,  24  Stat.  L,  475.] 

[United  States  fishing  vessels  denied  rights  in  British  North  America 
—  Setaliation.]  That  whenever  the  President  of  the  United  States  shall 
be  satisfied  that  American  fishing  vessels  or  American  fishermen,  visiting  or 
being  in  the  waters  or  at  any  ports  or  places  of  the  British  dominions  of 
North  America,  are  or  then  lately  have  been  denied  or  abridged  in  the 
enjoyment  of  any  rights  secured  to  them  by  treaty  or  law,  or  are  or  then 
lately  have  [ftccn]  unjustly  vexed  or  harassed  in  the  enjoyment  of  such 
rights,  or  subjected  to  unreasonable  restrictions,  regulations,  or  require- 
ments in  respect  of  such  rights;  or  otherwise  unjustly  vexed  or  harassed 
in  said  waters,  ports  or  places;  or  whenever  the  President  of  the  United 
States  shall  be  satisfied  that  any  such  fishing  vessels  or  fishermen,  having 
a  permit  under  the  laws  of  the  United  States  to  touch  and  trade  at  any 
port  or  ports,  place  or  places,  in  the  British  dominions  of  North  America, 
are  or  then  lately  have  been  denied  the  privilege  of  entering  such  port  or 
ports,  place  or  places  in  the  same  manner  and  under  the  same  regulations 
as  may  exist  therein  applicable  to  trading  vessels  of  the  most  favored 
nation,  or  shall  be  unjustly  vexed  or  harassed,  in  respect  thereof,  or  other- 
wise be  unjustly  vexed  or  harassed  therein,  or  shall  be  prevented  from 
purchasing  such  supplies  as  may  there  be  lawfully  sold  to  trading  vessels 
of  the  most  favored  nation ;  or  whenever  the  President  of  the  United  States 
shall  be  satisfied  that  any  other  vessels  of  the  United  States,  their  masters 
or  crews,  so  arriving  at  or  being  in  such  British  waters  or  ports  or  places 
of  the  British  dominions  of  North  America,  are  or  then  lately  have  been 
denied  any  of  the  privileges  therein  accorded  to  the  vessels',  their  masters 
or  crews,  of  the  most  favored  nation,  or  unjustly  vexed  or  harassed  in 
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respect  of  the  same,  or  unjustly  vexed  or  harassed  therein  by  the  authorities 
thereof,  then,  and  in  either  or  all  of  such  cases, 

It  shall  be  lawful,  and  it  shall  be  the  duty  of  the  President  of  the  United 
States,  in  his  discretion,  by  proclamation  to  that  effect,  to  deny  vessels,  their 
masters  and  crews,  of  the  British  dominions  of  North  America,  any  entrance 
into  the  waters,  ports,  or  places  of,  or  within  the  United  States  (with  such 
exceptions  in  regard  to  vessels  in  distress,  stress  of  weather,  or  needing  sup- 
plies as  to  the  President  shall  seem  proper),  whether  such  vessels  shall  have 
come  directly  from  said  dominions  on  such  destined  voyage  or  by  way  of 
some  port  or  place  in  such  destined  voyage  elsewhere;  and  also,  to  deny 
entry  into  any  port  or  place  of  the  United  States  of  fresh  fish  or  Salt  fish  or 
any  other  product  of  said  dominions,  or  other  goods  coming  from  said 
dominions  to  the  United  States. 

The  President  may,  in  his  discretion,  apply  such  proclamation  to  any 
part  or  to  all  of  the  foregoing-named  subjects,  and  may  revoke,  qualify, 
limit,  and  renew  such  proclamation  from  time  to  time  as  he  may  deem 
necessary  to  the  full  and  just  execution  of  the  purposes  of  this  act. 

Every  violation  of  any  such  proclamation,  or  any  part  thereof,  is  hereby 
declared  illegal,  and  all  vessels  and  goods  so  coming  or  being  within  the 
waters,  ports,  or  places  of  the  United  States  contrary  to  such  proclamation 
shall  be  forfeited  to  the  United  States ;  and  such  forfeiture  shall  be  enforced 
and  proceeded  upon  in  the  same  manner  and  with  the  same  eflPect  as  in  the 
case  of  vessels  or  goods  whose  importation  or  coming  to  or  being  in  the 
waters  or  ports  of  the  United  States  contrary  to  law  may  now  be  enforced 
and  proceeded  upon. 

Every  person  who  shall  violate  any  of  the  provisions  of  this  act,  or  such 
proclamation  of  the  President  made  in  pursuance  hereof,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  for  a  term 
not  exceeding  two  years,  or  by  both  said  punishments,  in  the  discretion  of 
the  court.     [24  Stat.  L.  475,] 


Sec.  5.  [Discrimination  by  foreign  countries  against  United  States 
products — retaliation  by  President.]  That  whenever  the  President  shall 
be  satisfied  that  unjust  discriminations  are  made  by  or  under  the  authority 
of  any  foreign  state  against  the  importation  to  or  sale  in  such  foreign  state 
of  any  product  of  the  United  States,  he  may  direct  that  such  products  of 
such  foreign  state  so  discriminating  against  any  product  of  the  United 
States  as  he  may  deem  proper  shall  be  excluded  from  importation  to  the 
United  States ;  and  in  such  case  he  shall  make  proclamation  of  his  direction 
in  the  premises,  and  therein  name  the  time  when  such  direction  against 
importation  shall  take  effect,  and  after  such  date  the  importation  of  the 
articles  named  in  such  proclamation  shall  be  unlawful.  The  President  may 
at  any  time  revoke,  modify,  terminate,  or  renew  any  such  direction  as.  in 
his  opinion,  the  public  interest  may  require.     [26  Stat.  L.  415.] 

This  is  from  the  Act  of  Aug.  30,  1890,  ch.  839.  For  other  sections  of  this  Act  see 
the  titles  Animals,  vol.  1,  p.  371 ;  Imports  and  Exports. 
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An  Act  To  enforce  reciprocal  commercial  relations  between  the  United 
States  and  Canada,  and  for  other  purposes. 

[Act  of  July  26,  1892,  ch.  248,  27  Stat.  L,  267.] 

[Sec.  1.]  [Passage  of  vessels  through  St.  Marys  Falls  Canal  —  tolls.] 

That,  with  a  view  of  securing  reciprocal  advantages  for  the  citizens,  ports, 
and  vessels  of  the  United  States,  on  and  after  the  first  day  of  August, 
eighteen  hundred  and  ninety-two,  whenever  and  so  often  as  the  President 
shall  be  satisfied  that  the  passage  through  any  canal  or  lock  connected  with 
the  navigation  of  the  Saint  Lawrence  River,  the  Great  Lakes,  or  the  water 
ways  connecting  the  same,  of  any  vessels  of  the  United  States,  or  of  cargoes 
or  passengers  in  transit  to  any  port  of  the  United  States,  is  prohibited  or 
is  made  difficult  or  burdensome  by  the  imposition  of  tolls  or  otherwise 
which,  in  view  of  the  free  passage  through  the  Saint  Marys  Falls  Canal, 
now  permitted  to  vessels  of  all  nations,  he  shall  deem  to  be  reciprocally 
unjust  and  unreasonable,  he  shall  have  the  power,  and  it  shall  be  his  duty, 
to  suspend  by  proclamation  to  that  effect,  for  such  time  and  to  such  extent 
(including  absolute  prohibition)  as  he  shall  deem  just,  the  right  of  free 
passage  through  the  Saint  Marys  Falls  Canal,  so  far  as  it  relates  to  vessels 
owned  by  the  subjects  of  the  government  so  discriminating  against  the 
citizens,  ports,  or  vessels  of  the  United  States,  or  to  any  cargoes,  portions  of 
cargoes,  or  passengers  in  transit  to  the  ports  of  the  government  making 
such  discrimination,  whether  carried  in  vessels  of  the  United  States  or  of 
other  nations.  In  such  case  and  during  such  suspension  tolls  shall  be  levied, 
collected,  and  paid  as  follows,  to  wit:  Upon  freight  of  whatever  kind  or 
description,  not  to  exceed  two  dollars  per  ton;  upon  passengers,  not  to 
exceed  five  dollars  each,  as  shall  be  from  time  to  time  determined  by  the 
President:  Provided,  TJhat  no  tolls  shall  be  charged  or  collected  upon 
freight  or  passengers  carried  to  and  landed  at  Ogdensburg,  or  any  port 
west  of  Ogdensburg,  and  south  of  a  line  drawn  from  the  northern  boundary 
of  the  State  of  New  York  through  the  Saint  Lawrence  River,  the  Great 
Lakes,  and  their  connecting  channels  to  the  northern  boundary  of  the  State 
of  Minnesota.     [27  Stat.  L.  267.] 

"By  proclamation  of  August  18,  1S92  (27  Stat.  L.  1032),  the  President,  under  the 
authority  of  the  above  Act,  and  because  of  discrimination  against  citizens  of  the 
United  States  in  the  use  of  the  Welland  Canal,  enforced  a  toU  of  20  cents  per  ton  on 
all  freight  passing  through  the  St.  Marys  Falls  Canal  in  transit  to  any  part  of  the 
Dominion  of  Canada.  This  was  suspended  by  proclamation  of  February  21,  1893 
(27  Stat.  L.  1065),  upon  satisfactory  assurances  that  equality  with  British  subjects 
had  been  secured  to  citizens  of  the  United  States  in  regard  to  the  use  of  the  Welland 
Canal."    Compilers*  note,  2  Supp.  R.  S.  Jp.  • 

Sec.  2.  [Collection  of  tolls.]  All  tolls  so  charged  shall  be  collected  under 
such  regulations  as  shall  be  prescribed  by  the  Secretary  of  the  Treasury, 
who  may  require  the  master  of  each  vessel  to  furnish  a  sworn  statement  of 
the  amount  and  kind  of  cargo  and  the  number  of  passengers  carried  and 
the  destination  of  the  same,  and  such  proof  of  the  actual  delivery  of  such 
cargo  or  passengers  at  some  port  or  place  within  the  limits  above  named 
as  he  shall  deem  satisfactory ;  and  until  such  proof  is  furnished  such  freight 
and  passengers  may  be,  considered  to  have  been  landed  at  some  port  or 
place  outside  of  those  limits,  and  the  amount  of  tolls  which  would  have 
accrued  if  they  had  been  so  delivered  shall  constitute  a  lien,  which  may  be 
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enforced  against  the  vessel  in  default  wherever  and  whenever  found  in  the 
waters  of  the  United  States.    [37  8iat  L.  268,] 


E.  [Oountervailing  duty  on  imports  receiving  export  bounty.]  That 
whenever  any  country,  dependency,  colony,  province,  or  other  political 
subdivision  of  government  shall  pay  or  bestow,  directly  or  indirectly,  any 
bounty  or  grant  upon  the  exportation  of  any  article  or  merchandise  from 
such  country,  dependency,  colony,  province,  or  other  political  subdivision 
of  government,  and  such  article  or  merchandise  is  dutiable  under  the  pro- 
visions of  this  Act,  then  upon  the  importation  of  any  such  article  or  mer- 
*chandise  into  the  United  States,  whether  the  same  shall  be  imported 
directly  from  the  country  of  production  or  otherwise,  and  whether  such 
article  or  merchandise  is  imported  in  the  same  condition  as  when  exported 
from  the  country  of  production  or  has  been  changed  in  condition  by 
remanufacture  or  otherwise,  there  shall  be  levied  and  paid,  in  all  such 
cases,  in  addition  to  the  duties  otherwise  imposed  by  this  Act,  an  additional 
duty  equal  to  the  net  amount  of  such  bounty  or  grant,  however  the  same 
be  paid  or  bestowed.  The  net  amount  of  all  such  bounties  or  grants  shall 
be  from  time  to  time  ascertained,  determined,  and  declared  by  the  Secre- 
tary of  the  Treasury,  who  shall  make  all  needful  regulations  for  the  identifi- 
cation of  such  articles  and  merchandise  and  for  the  assessment  and  collec- 
tion of  such  additional  duties.    [38  Stat  L.  193.] 

This  and  the  foUowing  text  paragraph  are  from  the  Underwood  Tariff  Act  of  Oct.  3, 
1913,  ch.  16,  {  IV.  Provisions  similar  to  these  have  appeared  in  lormer  Tariff  Acts. 
See  R.  S.  sec.  2502  and  the  notes  thereto,  supra,  p.  75. 

Certificate  entitled  to  lower  dassifica-  bounty  for  the  production  of  refined  sugar 

Hon  in  excise  rating. —  "  We  find  that  the  therefrom.      It  is  further  provided  that 

Russian  exporter  of  sugar  obtains  from  sugar  withdrawn  for  exportation  to  a  for- 

bis  government  a  certificate,  solely  because  eign  country,  and  actually  exported,  shaU 

of   such  exportation,  which   is  worth  in  be  exempt  from  the  excise  tax.      While 

the  open  markets  of  that  country  from  the  bounty'  is  primarily  a  bounty  on  pro- 

1  ruble  and  25  kopecks  to  1  ruble  and  64  duction,  the  other  provisions  of  the  law 

kopecks   per   pood,  or   from   1.8   to   2.35  have   the   practical   effect   of   making   it, 

cents  per  pound.     Therefore,  we  hold  that  from  the  standpoint  of  the  other  countrv, 

the  government  of  Russia  does  secure  to  a  bounty  on  exportation.     U.  S.  v.  Hills 

the  exporter  of  that  country,  as  the  in-  Bros.  Co.,  (C.  C.  A.  1901)   107  Fed.  107, 

evitable    result    of    its    action,    a  money  46  C.  C.  A.  167. 

reward  or  gratuity  whenever  he  exports  Additional   duty   on   quantity   entered 

sugar  from  Russia,  and  we  think  it  was  only. —  The  "  additional "  duty  imposed  on 

from   such   indirect  grants   as  this  that  articles  or  merchandise  imported  into  the 

the   Congress   of   the   United    States    in-  United  States  and  upon  which  an  export 

tended   to   protect  the   manufacturers   of  bounty  has  been  paid  by  the  country  of 

this  country,  by  authorizing  the  Secretary  production,  and  which  it  is  provided  shall 

of  the  Treasury  to  make  all  proper  repi-  be   "  equal   to  the   net   amount   of   such 

lations  for  the  assessment  and  collection  bounty,"  is  leviable  only  upon  the  article 

of  such  additional  duties  as  were  imposed  or.  merchandise  which  enters  the  United 

the  collector  on  the  sugars  imported  by  States,  and  in  case  of  merchandise  duti- 
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the  appellant.''  Downs  f?.  U.  S.,  (C.  C.  A.  able  by  weight  and  as  to  which  the  bountv 
1902)  113  Fed.  144,  51  C.  C.  A.  100,  as  declared  by  the  Secretary  of  the  Treas- 
agirmed  (1903)  187  U,  S,  496,  23  S.  Ct.  ury  is  also  by  weight,  such  as  aii-rar, 
222,  47  U.  S*.  (L.  ed.)  275.  where  the  quantity  entered  at  the  cn^tom 
Exemptions  from  ezciae  tax. —  The  house  as  shown  by  the  official  weigher  is 
Dutch  law  imposes  on  sugar,  whether  pro-  less  than  that  shown  bv  the  foreign  in- 
duced in  or  imported  into  Holland,  an  voice,  the  "  additional  ^'  duty,  like  the 
excise  tax,  and  pays  a  bounty  for  the  regular  duty,  is  assessable  only  on  the 
production  of  raw  sugar,  and  a  further  quantity  so  entered,  and  the  cause  of  tlio 

3F.  S.  A.— 4 
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loBs'  or    shrinkage   is   immaterial.      The  by  the  foreign  countries  and  collectable 

mere  diminution  in  the  quantity  of  units  upon   importation   of   merchandise   as   a 

of   weight   or   measure   of   a   commodity  countervailing  duty  should  be  final  so  far 

usually   measured   by   such   units   is  not  as   any   revision   or   examination   by   the 

such  a  change  of  condition  "  by  remanu-  courts  is  concerned.      Franklin  Sugar  Re- 

facture  or  otherwise,"  within  the  meaning  fining  Co.  v,  U.  S.,   (E.  D.  Pa.  1910)   178 

of  such  section,  as  to  authorize  a  resort  Fed.  743. 

to  other  than  the  usual  means  for  ascer-  Where   an    assistant   secretary    of    the 

taining    the    amount    of    the    additional  treasury  has  issued  a  declaration,  it  will 

duty.       Franklin    Sugar   Refining   Co.   f?.  be  presumed,  in  the  absence  of  evidence. 

U.  S.,   (1906)    142  Fed.  376,  73  C.  C.  A.  to  the  contrary,  that  he  was  performing 

476,  reversing  (1905)    137  Fed.  655.  a  duty  in  accordance  with  law,  and  that 

Conclusiyeness  of  Treasury  determina-  the    declaration     was     properly     idsued. 

tion. —  It  was  undoubtedly  the  intention  Franklin    Sugar    Refining    Co.   v.   XJ.    S., 

of  Congress  that  the  findings  of  the  secre-  (E.  D.  Pa.  1910)   178  Fed.  748. 
tary  as  to  the  amount  of  bounties  paid 

J.  Subsection  1.  [Discriminating  duty  on  imports  in  foreign  Tessds, ' 
etc,]  That  a  discriminating  duty  of  10  per  centum  ad  valorem,  in  addition 
to  the  duties  imposed  by  law,  shall  be  levied,  collected,  and  paid  on  all  goods, 
wares,  or  merchandise  which  shall  be  imported  in  vessels  not  of  the  United 
States,  or  which  being  the  production  or  manufacture  of  any  foreign  coun- 
try not  contiguous  to  the  United  States,  shall  come  into  the  United  States 
from  such  contiguous  country ;  but  this  discriminating  duty  shall  not  apply 
to  goods,  wares,  or  merchandise  which  shall  be  imported  in  vessels  not  of  the 
United  States  entitled  at  the  time  of  such  importation  by  treaty  or  con- 
vention or  Act  of  Congress  to  be  entered  in  the  ports  of  the  United  States 
on  payment  of  the  same  duties  as  shall  then  be  payable  on  goods,  wares, 
and  merchandise  imported  in  vessels  of  the  United  States,  nor  to  such 
foreign  products  or  manufactures  as  shall  be  imported  from  such  con- 
tiguous countries  in  the  usual  course  of  strictly  retail  trade.  [38  Stat.  L. 
195.] 

6ee  the  notes  to  the  preceding  paragraph  of  the  text. 

By  an  Act  of  March  4,  1915,  ch.  171,  |  1,  38  Stat.  L.  1193,  there  was  repealed  so 
much  of  the  foregoing  subsection  "  as  imposes  a  discriminating  duty  of  ten  per  centum 
ad  valorem  on  all  goods,  wares,  or  merchandise  imported  in  a  vessel  owned  by  oitisens 
of  the  United  States  but  not  a  vessel  of  the  United  States;  .  .  .  Any  such  .  .  .  dis- 
criminating duties  collected  since  the  passage  of  the  Act  of  August  eighteenth,  nineteen 
hundred  and  fourteen,  shall  be  refunded,  and  any  such  forfeitures  incurred  are  hereby 
remitted:  Provided,  however.  That  the  provisions  of  this  Act  shall  apply  only  in  case 
that  any  vessel  of  the  character  above  described  after  entering  an  American  port  shall, 
before  leaving  the  same,  be  registered  as  a  vessel  of  the  United  States." 

Section  2  of  said  repealing  Act  provided  that  it  should  take  effect  immediately. 

The  part  of  the  repealing  section  omitted  repealed  a  part  of  section  IV  J,  subsection 
2  of  the  Act  of  Oct.  3,  1913,  ch.  16,  given  under  the  title  Impobts  and  Exports. 
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CROSS-REFERENCES 

Education  in  Alaska,  see  ALASKA. 

Education  of  Blind  and  Deaf,  see  HOSPITALS  AND  A8TLUM8. 

Education  of  Indians,  see  INDIANS. 

Military  Education,  see  MILITARY  ACADEMY;  NAVAL  ACADEMY. 

Public  Lands  for  Educational  Purposes,  see  PUBLIC  LANDS. 


1.    OFFICE  OF  EDUCATION 

Sec.  516.  [Office  of  Education.]    There  shall  be  in  the  Department  of 

the  Interior  a  Bureau  called  the  Office  of  Education,  the  purpose  and 
duties  of  which  shall  be  to  collect  statistics  and  facts  showing  the  condition 
and  progress  of  education  in  the  several  States  and  Territories,  and  to 
diffuse  such  iaformation  respecting  the  organization- and  management  of 
schools  and  school-systems,  and  methods  of  teaching,  as  shall  aid  the  people 
of  the  United  States  in  the  establishment  and  maintenance  of  efficient 
school-systems,  and  otherwise  promote  the  cause  of  education  throughout 
the  country.     [R.  8.] 

Act  of  March  2,  1867,  ch.  158,  14  Stat.  L.  434;  Act  of  July  20,  1868,  ch.  176,  16  Stat. 
L.  92,   106. 

Sei'tions  516  to  519  constitute  chapter  9  of  title  XI  of  the  Revised  Statutes,  which 
chapter  is  entitled  "  The  Office  of  Education." 

Sec.  517.  [Ck)mmission6r  of  Education.]  The  management  of  the  Office 
of  Education  shall,  subject  to  the  direction  of  the  Secretary  of  the  Interior, 
be  intrusted  to  a  Commissioner  of  Education,  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
be  entitled  to  a  salary  of  three  thousand  dollars  a  year.    [R.  8.] 

Act  of  March  2,  1867,  ch.  158,  14  Stat.  L.  434;  Act  of  July  20,  1868,  ch.  176,  15  SUt. 
L.  92,  106. 

The  salary  of  the  Commissioner  has  subsequently  been  increased.  Five  thousand 
dollars  was  appropriated  for  this  purpose  by  the  Legislative,  Executive  and  Judicial 
Appropriation  Act  of  March  4,  1915,  ch.  141,  38  Stat.  L.  1032. 

Sec.  51 8.  [Duties  of  Commissioner.]  The  Commissioner  of  Education 
shall  present  annually  to  Congress  a  report  embodying  the  results  of  his 
investigations  and  labors,  together  with  a  statement  of  such  facts  and 
recommendations  as  will,  in  his  judgment,  subserve  the  purpose  for  which 
the  office  is  established.    [JB.  8.] 

Act  of  March  2,  1867,  ch.  168,  14  Stat.  L.  434. 

bee  the  Act  of  May  28,  1896,  ch.  252,  {  1,  infra,  p.  89. 

Sec.  519.  [Booms  for  Office  of  Education.]  The  Chief  of  Engineers 
shall  furnish  proper  offices  for  the  use  of  the  Office  of  Education.     [R,  8.] 

Act  of  March  2,  1867,  ch.  158,  14  Stat.  L.  434;  Act  of  March  2,  1867,  ch.  167, 
14  Stat.  L.  466. 

Chief  engineer  of  the  army  as  commis-  office  was  created  (April  29,  1816,  3  Stat, 

sioner    of   public   buildings. —  The  duties  L.  324,  ch.  150,  sec.  2)   continued  to  be 

which   formerly   devolved  upon   the  com-  performed  by  that  officer  until  tiie  office 

missioner  of  pubUc  buildings,  when  that  was   abolished  by  the  Act  of  March  2, 
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1867,   and  it«  dntiea  transferred  to   the  daties  formerly  belonging  to  the  commis- 

chief  engineer  of  the  army   (14  SUt.  L.  sioner.      See  U.  S.  t^.Ashfield,  (1875)  91 

466,  eh.  167,  sec.  2),  and  the  chief  enn-  U.  S.  317,  23  U.  S.   (L.  ed.)   396. 
neer  of  the  army  thereafter  performed  uie 


[Sec.  1.]  [BtOletin  of  higher  education,  etc.,  to  be  prepared  —  print- 
ing and  distribution.]  The  Commissioner  of  Education  is  hereby  author- 
ized to  prepare  and  publish  a  bulletin  of  the  Bureau  of  Education  as  to  the 
condition  of  higher  education,  technical  and  industrial  education,  facts  as 
to  cconpulsory  attendance  in  the  schools,  and  such  other  educational  topics 
in  the  several  States  of  the  Union  and  in  foreign  countries  as  may  be  deemed 
of  value  to  the  educational  interests  of  the  States,  and  there  shall  be  printed 
one  edition  of  not  exceeding  twelve  thousand  five  hundred  copies  of  each 
issue  of  said  bulletin  for  distribution  by  the  Bureau  of  Education,  the 
expense  of  printing  and  binding  such  bulletin  to  be  charged  to  the  allot- 
ment for  printing  and  binding  for  the  Department  of  the  Interior.  *  •  • 
[29  8tai.  L.  171,] 

This  18  from  the  Legislatiye,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252. 


n.    MnJTABT  INSTBUOTION  IN  SCHOOLS  AND  COLLEGES 

Sec.  1225.  [OflScers  and  arms  for  colleges.]  The  President  may,  upon 
the  application  of  any  established  military  institute,  seminary  or  academy, 
college  or  university,  within  the  United  States  having  capacity  to  educate 
at  the  same  time  not  less  than  one  hundred  and  fifty  male  students,  detail 
an  officer  of  the  Army  or  Navy  to  act  as  superintendent,  or  professor 
thereof;  but  the  number  of  officers  so  detailed  shall  not  exceed  fifty  from 
the  Army,  and  ten  from  the  Navy,  being  a  maximum  of  sixty,  at  any  time, 
and  they  shall  be  apportioned  throu^out  the  United  States,  first,  to  those 
State  institutions  applying  for  such  detail  that  are  required  to  provide 
instruction  in  military  tactics  under  the  provisions  of  the  act  of  Congress 
of  July  second,  eighteen  hundred  and  sixty-two,  donating  lands  for  the 
establishment  of  collies  where  the  leading  object  shall  be  the  practical 
instruction  of  the  industrial  classes  in  agriculture  and  the  mechanic  arts, 
including  military  tactics ;  and  after  that,  said  details  to  be  distributed,  as 
nearly  as  may  be  practicable,  according  to  population.  The  Secretary  of 
War  is  authorized  to  issue,  at  his  discretion  and  under  proper  regulations  to 
be  prescribed  by  him,  out  of  ordnance  and  ordnance  stores  belonging  to  the 
Qovemment,  and  which  can  be  spared  for  that  purpose,  such  number  of 
the  same  as  may  appear  to  be  required  for  military  instruction  and  prac- 
tice by  the  students  of  any  college  or  university  under  the  provisions  of 
this  section,  and  the  Secretary  shall  require  a  bond  in  each  case,  in  double 
the  value  of  the  property,  for  the  care  and  safe  keeping  thereof,  and  for 
the  return  of  the  same  when  required :  Provided,  That  nothing  in  this  act 
shall  be  so  construed  as  to  prevent  the  details  of  officers  of  the  Engineer 
Corps  of  the  Navy  as  professors  in  scientific  schools  or  colleges  as  now 
provided  by  act  of  Congress  approved  February  twenty-sixth,  eighteen 
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hundred  and  seventy-nine,  entitled  ''An  act  to  promote  a  knowledge  of 
steam-engineering  and  iron-ship  building  among  the  students  of  scientific 
schools  or  colleges  in  the  United  States  ";  and  the  Secretary  of  War  is 
hereby  authorized  to  issue  ordnance  and  ordnance  stores  belonging  to  the 
Government  on  the  terms  and  conditions  hereinbefore  provided  to  any 
college  or  university  at  which  a  retired  officer  of  the  Army  may  be  assigned 
as  provided  by  section  twelve  hundred  and  sixty  of  the  Revised  Statutes. 
[B.8.] 

This  section  was  amended  ''  so  as  to  read  as  "  above  giyen  by  section  1  of  the  Act  of 
Sept.  26,  1888,  ch.  1037,  25  Stat.  L.  491. 

Section  2  of  that  Act  provides  for  the  repeal  of  R.  S.  sec.  1225,  as  it  existed  before, 
"  saving  always,  however,  all  acts  and  things  done  under  the  said  amended  section  as 
heretofore  existing."     \25  Stat.  L.  492.^ 

Originally  this  section  was  as  follows: 

"  Sec.  1225.  The  President  may,  upon  the  application  of  any  established  college  or 
university  within  the  United  States,  having  capacity  to  educate,  at  the  same  time,  not 
less  than  one  hundred  and  fifty  male  students,  detail  an  officer  of  the  Anny  to  act  as 
president,  superintendent,  or  professor  thereof;  but  the.  number  of  officers  so  detailed 
shall  not  exceed  twenty  at  any  time,  and  they  shall  be  apportioned  throughout  the 
United  States,  as  nearly  as  may  be  practicable,  according  to  population.  Officers  so 
detailed  shall  be  governed  by  general  rules  prescribed,  from  time  to  time,  by  the 
President.  The  Secretary  of  War  is  authorized  to  issue  at  his  discretion  and  under 
proper  regulations  to  be  prescribed  by  him,  out  of  any  small  arms  or  pieces  of  field 
artillery  belonging  to  the  Government  and  which  can  be  spared  for  that  purpose,  such 
number  of  the  same  as  may  appear  to  be  required  for  military  instruction  and  prac- 
tice, by  the  students  of  any  college  or  university  under  the  provisions  of  this  section; 
and  the  Secretary  diall  require  a  bond  in  each  case,  in  double  the  value  of  the  prop- 
erty, for  the  care  and  safe-keeping  thereof,  and  for  the  return  of  the  same  when 
required."  Act  of  July  28,  1866,  ch.  299,  14  Stat.  L.  336;  Res.  of  May  4,  1870,  No.  40, 
16  Stat.  L.  373. 

By  the  Act  of  July  5,  1876,  ch.  167,  19  Stat.  L.  74,  this  section  was  first  amended-  so 
as  to  authorize  the  President  to  detail  thirty  officers,  "  instead  of  twenty,  as  in  said 
•ection  provided." 

By  the  Act  of  July  5,  1884,  ch.  217,  23  Stat  L.  108,  another  amendment  was  enacted 
authorizing  the  detail  of  not  to  exceed  forty  officers,  "  instesd  of  thirty,  as  now  pro- 
vided by  Act  of  July  fifth,  eighteen  hundred  and  seventy-six,  amendatory  of  said 
section." 

The  number  of  officers  authorized  to  be  detailed  by  this  section  has  been  increased 
by  the  Act  of  Jan.  13,  1891,  ch.  70,  infra,  p.  91,  and  the  Act  of  Nov.  3.  1893,  ch.  13, 
infra,  p.  92. 

Other  amendments  to  this  section  were  made  by  the  Act.  of  Feb.  26,  1901,  ch.  607, 
infra,  p.  93,  and  the  Act  of  Anril  21,  1904,  ch.  1403,  infra,  p.  94. 

Provisions  for  the  detail  of  retired  army  officers  were  also  made  by  R.  S.  sec.  1260, 
infra,  this  page.    And  see  the  notes  thereto. 

The  Act  of  Feb.  26,  1879.  ch.  105,  mentioned  in  the  text,  is  givten  infra,  p.  96. 

Army  regulations. —  The  Act  of  July  28,  cannot  make  requisition  for  quarters  and 

1866   (14  Stat.  L.  336.  ch.  299.  sec.  26),  fuel  in  kind  on  the  quartermaster,  and  th^ 

which  first  authorized  the  detail  of  officers  government  does  not  furnish  them  in  kind 

to    colleges,    created    a    service    unknown  or   commutation,   according  to   his   rank, 

before  and  for  which  there  was  no  pro-  he  is  entitled  to  recover,  and  his  quarters 

vision  in  the  armv  regulations.      Long  t*.  "  will  be  commuted  at  a  rate  fixed  by  the 

U.  S.,    (1872)    8  Ct.  CI.  398.  secretary .   and   fuel   at   the   market  price 

Commutation  for  quarters  and  fuel. —  delivered,"  as  provided  by  article  1080  of 

If  the  officer  is  detailed  on  dutv  at  a  col-  the   army   regulations.       Long  v.   U.    S.. 

lege  or  university  at  which   there  is  no  (1872)  8  Ct.  CI.  308. 
military  station,  and  for  that  reason  he 

Sec.  1260.  [Detail  as  professor  in  a  college.]  Any  retired  officer  may, 
on  his  own  application,  be  detailed  to  serve  as  professor  in  any  college.  But 
while  so  serving,  such  officer  shall  be  allowed  no  additional  compensation. 
[R.  8.] 

Act  of  July  15,  1870.  ch.  294.  16  Stat.  L.  320. 
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The  last  sentence  in  this  section  as  here  given  was  added  by  the  Act  of  Feb.  2T, 
1877,  ch.  69.  19  Stat.  L.  243. 

by  a  provision  contained  in  the  Act  of  Aug.  6,  1894,  ch.  228,  given  infra,  p.  93, 
nothing  m  the  Act  of  Nov.  3,  1893  (infra,  p.  92),  shall  be  so  construed  as  to  prevent, 
limit,  or  restrict  the  detail  of  retired  officers  of  the  army  under  the  provisions  of  this 
section. 

By  a  provision  of  the  Army  Appropriation  Act  of  May  4,  1880,  ch.  81  (given  below), 
upon  the  application  of  an  institution  of  learning  the  President  may  detail  retired 
army  officers  "to  act  as  president,  superintendent,  or  professor  thereof,"  and  such 
officer  may  receive  additional  pay. 

Retired  officers  as  professors  in  colleges.  garded  in  the  light  of  beii^  impositions 
—  A  retired  officer  is  not  required  to  per-  of  official  public  service.  CoUins's  Case, 
form  any  active  service.  Under  the  pro-  (1879)  15  Ct.  CI.  22. 
visions  of  this  section,  upon  his  own  ap-  Additional  compensation. —  This  section 
plication,  such  officer  may  be  **  detailed  is  not  to  be  construed  as  referring  to  any 
to  serve  as  professor  in  any  college "  or  additional  coQipensation  from  the  college 
may  be  assigned  to  duty  at  the  Soldiers'  to  which  a  retired  officer  has  been  de- 
Home  by  selection  of  the  commissioners  tailed,  or  prohibiting  him  from  accepting 
of  that  institution;  but  those  employ-  it,  but  any  from  the  United  States.  This 
ments,  while  without  additional  pecuniary  is  evident  from  the  language  employed, 
compensation,  are  desirable  by  reason  of  which  does  not  prohibit  the  receiving  but 
benefits  and  privileges  which  accrue  to  the  allowing  of  the  additional  compensa- 
those    holding    them,    and    are    not    re-  tion.     (1893)    20  Op.  Atty.-Gen.  687. 


[Sec.  1.]  [Retired  Army  officers  detailed  on  application.]  That  upon 
the  application  of  any  college,  university,  or  institution  of  learning  incor- 
porated under  the  laws  of  any  State  within  the  United  States,  having 
capacity  at  the  same  time  to  educate  not  less  than  one  hundred  and  fifty 
male  students,  the  President  may  detail  an  oflScer  of  the  Army  on  the 
retired  list  to  act  as  president,  superintendent,  or  professor  thereof;  and 
such  officer  may  receive  from  the  institution  to  which  he  may  be  detailed 
the  difference  between  his  retired  and  full  pay,  and  shall  not  receive  any 
additional  pay  or  allowance  from  the  United  States.     [21  Stat.  L.  113,] 

This  ia  from  the  Army  Appropriation  Act  of  May  4,  1880,  ch.  81. 
See  R.  S.  sec.  1260,  aupra,  p.  90. 


An  act  to  amend  section  twelve  hundred  and  twenty-five  of  the  Revised 
Statutes,  concerning  details  of  officers  of  the  Army  and  Navy  to 
educational  institutions. 

[Act  of  Jan.  13,  1891,  ch.  70,  26  Stat.  L.  716.] 

[Increase  in  number  of  officers  detailed.]  That  section  twelve  hundred 
and  twenty-five  of  the  Revised  Statutes,  concerning  details  of  officers  of 
the  Army  and  Navy  to  educational  institutions,  be,  and  the  same  is  hereby, 
amended  so  as  [to]  permit  the  President  to  detail,  under  the  provisions 
of  said  act,  not  to  exceed  seventy -five  officers  of  the  Army  of  the  United 
States;  and  the  maximum  number  of  officers  of  the  Army  and  Navy  to  be 
detailed  at  any  one  time  under  the  provision  of  the  act  passed  September 
twenty-sixth,  eighteen  hundred  and  eighty-eight,  amending  said  section 
twelve  hundred  and  twenty-five  of  the  Revised  Statutes,  is  hereby  increased 
to  eighty-five :    Provided,  That  no  officer  shall  be  detailed  to  or  maintained 
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at  any  of  the  educational  institutions  mentioned  in  said  act  where  instmo- 
tion  and  drill  in  military  tactics  is  not  given:  Provided  further,  That 
nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  detail  of  officers 
of  the  Engineer  Corps  of  the  Navy  as  professors  in  scientific  schools  or 
colleges  as  now  provided  by  Act  of  Congress  approved  February  twenty- 
sixth,  eighteen  hundred  and  seventy-nine,  entitled  '*An  act  to  promote  a 
knowledge  of  steam-engineering  and  iron  shipbuilding  among  the  students 
of  scientific  schools  or  colleges  in  the  United  States.  ['']     [26  Stat,  L.  716.] 

R.  S.  sec.  1225^  as  amended  by  the  Act  of  Sept.  26,  1888,  ch.  1037,  mentioned  in  the 
text,  is  given  supra,  p.  89.    And  see  the  notes  thereto. 

The  Act  of  Feb.  26,  1879,  ch.  105,  mentioned  in  the  text,  is  given  infra,  p.  96. 


An  Act  To  increase  the  number  of  officers  of  the  Army  to  be  detailed  to 

colleges. 

[Act  of  Nov.  3, 1893,  ch,  13,  28  Stat,  L.  7.] 

[Increase  in  number  of  officers  detailed  —  retired  officers.]  That  section 
twelve  hundred  and  twenty-five  of  the  Revised  Statutes,  concerning  details 
of  officers  of  the  Army  and  Navy  to  educational  institutions,  be,  and  the  same 
is  hereby,  amended  so  as  to  permit  the  President  to  detail  under  the  provi- 
sions of  said  act  not  to  exceed  one  hundred  officers  of  the  Army  of  the  United 
States;  and  no  officer  shall  be  thus  detailed  who  has  not  had  five  years 
service  in  the  Army  and  no  detail  to  such  duty  shall  extend  for  more  than 
four  years  and  officers  on  the  retired  list  of  the  Army  may  upon  their  own 
application  be  detailed  to  such  duty  and  when  so  detailed  shall  receive 
the  full  pay  of  their  rankj  and  the  maximum  number  of  officers  of  the 
Army  and  Navy  to  be  detailed  at  any  one  time  under  the  provisions  of 
the  act  approved  January  thirteenth,  eighteen  hundred  and  ninety-one, 
amending  section  twelve  hundred  and  twenty-five  of  the  Revised  Statutes 
as  amended  by  an  act  approved  September  twenty-sixth,  eighteen  hundred 
and  eighty-eight,  is  hereby  increased  to  one  hundred  and  ten.  [28  Stat. 
L.  7.] 

R.  S.  sec.  1226,  amended  by  the  Act  of  Sept.  26,  1888,  ch.  1037,  mentioned  in  the 
text,  is  given  supra,  p.  89. 

The  Act  of  Jan.  13,  1891,  ch.  70,  mentioned  above,  is  given  aupra,  p.  91. 

The  application  of  the  Act  to  the  detail  of  retired  officers  was  restricted  by  the  Act 
of  Aug.  6,  1894,  ch.  288,  infra,  p.  93. 

This  Act  was  amended  by  a  provision  of  the  Act  of  March  3,  1909,  ch.  252,  S  h 
infra,  p.  95. 

Act  of  Nov.  3,  1893,  construed. —  In  con-  tions   for   such   detail    from   the   retired 

struing  the  Act  of  Nov.  3,  1893,  ch.  13,  officers  will  allow)   from  both  lists;  that 

above  given,  the  attorney-general  was  of  the   "five   years'   service    in   the   army" 

the  opinion  that,  while  the  law  does  au-  applies  alike*  to  officers  from  the  retired 

tborize  the  detail  of  one  hundred  officers  and  to  those  from  the  active  lists  of  the 

from  the  active  list  of  the  army,  it  does  army;  that  officers  of  the  retired  list  who 

not  require  it,  and  that  it  is  within  the  were  detailed  to  colleges  prior  to  Nov.  3, 

discretion  of  the  President  to  make  such  1893,   and  who  are  still  on  duty  imder 

letail  wholly  from  the  active  list  of  the  such  details,  are  entitled  to  full  pay  only 

army,  or  wholly  from  the  officers  of  the  from  the  passage  of  the  Act,  under  and 

retired  list  who,  "  upon  their  own  applica-  by  virtue  of  which  alone  they  derive  the 

tion,"  may  be   detailed   for   this  service,  right  to  draw  full  pay.      (1893)   20  Op. 

or  he  may  make  the  detail  in  such  pro-  Atty.-Gen.  687. 
portion  as  he  sees  fit   (and  the  applica- 
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[Detail  of  retired  officers  —  issue  of  ordnance.]  *  *  *  That  nothing  in 
the  Act  entitled  ^'An  Act  to  increase  the  number  of  officers  of  the  Army  to 
be  detailed  to  colleges/'  approved  November  third,  eighteen  hundred  and 
ninety-three,  shall  be  so  construed  as  to  prevent,  limit,  or  restrict  the  detail 
of  retired  officers  of  the  Army  at  institutions  of  learning  under  the  pro- 
visions of  section  twelve  hundred  and  sixty,  Bevised  Statutes,  and  the  Act 
making  appropriations  for  the  support  of  the  Army,  and  so  forth,  approved 
May  fourth,  eighteen  hundred  and  eighty,  nor  to  forbid  the  issue  of  ord- 
nance and  ordnance  stores,  as  provided  in  the  Act  approved  September 
twenty-sixth,  eighteen  hundred  and  eighty-eight,  amending  section  twelve 
hundred  and  twenty-five,  Revised  Statutes,  to  the  institutions  at  which 
retired  officers  may  be  so  detailed ;  and  said  Act  of  November  third,  eighteen 
hundred  and  ninety-three,  and  said  Act  of  May  fourth,  eighteen  hundred 
and  eighty,  shall  not  be  construed  to  allow  the  full  pay  of  their  rank  to 
retired  officers  detailed  under  said  section  twelve  hundred  and  sixty, 
Bevised  Statutes,  and  said  Act  of  May  f  ourth^  eighteen  hundred  and  eighty. 
[28  Siat  L,  235.] 

n&ia  is  from  the  Army  Appropriation  Act  of  Aug.  6,  1894,  ch.  228. 
The  Act  of  Nov.  3,  1893,  mentioned  above,  is  given  supra,  p.  92. 
R.  S.  sec.  1260,  mentioned  above,  is  given  supra,  p.  90. 

The  provision  of  the  Act  of  May  4,  1880,  mentioned  above,  is  given  twprOy  p.  91. 
R.  S.  sec  1225,  as  amended  by  the  Act  of  Sept.  26,  1888,  above  mentioned,  is  given 
9y/pra,  p.  89. 
See  the  provisions  of  the  Act  of  March  3,  1909,  ch.  252,  {  1,  yttfra^  p.  95. 


An  Act  To  amend  section  twelve  hundred  and  twenty-five  of  Revised 
Statutes  so  as  to  provide  for  detail  of  retired  officers  of  the  Army  and 
Navy  to  aasifrt^  in  military  instmction  in  schools. 

[Aci  of  Feb.  26, 1901,  ch.  607,  31  Siat.  L.  810.] 

[Sec.  1.]  [Officers  detailed  as  instructors  —  retired  officers.]  That  sec- 
tion twelve  hundred  and  twenty-five  of  the  Bevised  Statutes,  concerning 
the  detail  of  officers  of  the  Army  and  Navy  to  educational  institutions  be, 
and  the  same  is  hereby,  amended  so  as  to  permit  the  President  to  detail 
under  the  provisions  of  that  Act,  and  in  addition  to  the  detail  of  the  officers 
of  the  Army  and  Navy  now  authorized  to  be  detailed  under  the  existing 
provisions  of  said  Act,  such  retired  officers  of  the  Army  and  Navy  of  the 
United  States  as  in  his  judgment  may  be  required  for  that  purpose,  to 
act  as  instructors  in  military  drill  and  tactics  in  schools  in  the  United 
States,  where  such  instruction  shall  have  been  authorized  by  the  educa- 
tional authorities  thereof,  and  where  the  services  of  such  instructors  shaU 
have  been  applied  for  by  said  authorities.    [31  Stat.  L.  810.] 

The  foregoing  section  was  preceded  by  the  following  preamble: 

'*  Whereas  the  national  defense  must  depend  upon  the  volunteer  service  of  the  people 
of  the  several  States;  and 

**  Whereas  those  schools  which  shall  adopt  a  system  of  military  instruction  are 
entitled  to  the  assistance  of  the  Government  in  order  to  secure  to  the  United  States  such 
a  knowledge  of  military  affairs  among  the  youth  of  the  country  as  will  render  them 
efficient  as  volunteers  if  called  upon  for  the  national  defense:     Therefore," 

R.  S.  sec.  1225  mentioned  in  the  text  is  given  swpra,  p.  89.    See  the  notes  thereta 

See  further  R.  S.  sec.  1260  and  the  notes  thereto,  supra,  p.  90. 
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Sec.  2.  [Payments  to  officers.]  That  no  detail  shall  be  made  under 
this  Act  to  any  school  unless  it  shall  pay  the  cost  of  commutation  of 
quarters  of  the  retired  officers  detailed  thereto  and  the  extra-duty  pay  to 
which  the  latter  may  be  entitled  by  law  to  receive  for  the  performance 
of  special  duty:  Provided,  That  no  detail  shall  be  made  under  the  pro- 
visions of  this  Act  unless  the  officers  to  be  detailed  are  willing  to  accept 
such  position  without  compensation  from  the  (Government  other  than  their 
retired  pay.    [31  Stat  L.  810.] 

Further  provisions  as  to  compensation  of  detailed  officers  were  made  by  the  Act  of 
April  21,  1U04,  ch.  1403,  |  2,  infra,  p.  94. 

Sec.  d.  [Issue  of  ordnance.]  That  the  Secretary  of  War  is  authorized 
to  issue  at  his  discretion,  and  under  proper  re(?ulations  to  be  prescribed  by 
him,  out  of  ordnance  and  ordnance  stores  belonging  to  the  (Jovemment, 
and  which  can  be  spared  for  that  purpose,  upon  the  approval  of  the  gov- 
ernors of  the  respective  States,  such  number  of  the  same  as  may  be  required 
for  military  instruction  and  practice  by  such  school,  and  the  Secretary 
shall  require  a  bond  in  each  case,  for  double  the  value  of  the  property,  for 
the  care  and  safe-keeping  thereof  and  for  the  return  of  the  same  when 
required.    [31  Stat  L.  811.] 

Similar  provisions  were  made  by  the  Act  of  April  21,  1904,  ch.  1408,  {  3,  infra, 
p.  96. 

Sec.  4.  [Effect.]  That  this  Act  shall  take  effect  immediately.  [31  Stat. 
L.  811.] 


An  Act  To  amend  section  twelve  hundred  and  twenty-flve  of  Bevised 
Statutes,  so  as  to  provide  for  detail  of  retired  officers  of  the  Army 
and  Navy  to  assist  in  military  instruction  in  schools. 

[Act  of  April  21, 1904,  ch.  1403,  33  Stat.  L.  225.] 

[Sec.  1.]  [Detail  of  retired  officers  and  noncommissioned  officers.] 

That  section  twelve  hundred  and  twenty-five  of  the  Revised  Statutes,  con- 
cerning the  detail  of  officers  of  the  Army  and  Navy  to  educational  institu- 
tions, be,  and  the  same  is  hereby,  amended  so  as  to  permit  the  President 
to  detail  under  the  provisions  of  that  Act,  and  in  addition  to  the  detail  of 
the  officers  of  the  Army  and  Navy  now  authorized  to  be  detailed  under 
the  existing  provisions  of  said  Act,  such  retired  officers  and  noncommis- 
sioned officers  of  the  Army  and  Navy  of  the  United  States  as  in  his  judg- 
ment may  be  required  for  that  purpose  to  act  as  instructors  in  military 
drill  and  tactics  in  schools  in  the  United  States  and  Territories  where  such 
instructions  shall  have  been  authorized  by  the  educational  authorities 
thereof,  and  where  the  services  of  such  instructors  shall  have  been  applied 
for  by  said  authorities.    [33  Stat.  L.  225.] 

R.  S.  sec.  1225  mentioned  in  the  text  is  given  supra,  p.  89. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  Feb.  26,  1901,  ch. 
607,  §  1,  supra,  p.  93. 

Sec.  2.  [(Compensation  of  officer  —  detail  not  compulsory.]    That  no 
detail  shall  be  made  under  this  Act  to  any  school  unless  it  shall  pay  the 
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cost  of  commutation  of  quarters  of  the  retired  officers  or  noncommissioned 
officers  detailed  thereto  and  the  ertra-duty  pay  to  which  they  may  be 
entitled  by  law  to  receive  for  the  performance  of  specii^l  duty :  Provided, 
That  no  detail  shall  be  made  under  the  provisions  of  this  Act  unless  the 
officers  and  noncommissioned  officers  to  be  detailed  are  willing  to  accept 
such  position :  Provided  further,  That  they  shall  receive  no  compensation 
from  the  Government  other  than  their  retired  pay.    [33  Stat.  L.  225.] 

Prior  provisions  as  to  compensation  were  made  by  the  Act  of  Feb.  26»  1901,  ch.  007, 
§  2,  supra,  p.  94. 

Sec.  3.  [Issue  of  ordnance,  etc.  —  bond.]  That  the  Secretary  of  War 
is  authorized  to  issue  at  his  discretion,  and  under  proper  regulations  to  be 
prescribed  by  him,  out  of  ordnance  and  ordnance  stores  belonging  to  the 
Government,  and  which  can  be  spared  for  that  purpose,  upon  the  approval 
of  the  governors  of  the  respective  States  and  Territories,  such  number  of 
the  same  as  may  be  required  for  military  instruction  and  practice  by  such 
school,  and  the  Secretary  shall  require  a  bond  in  each  case,  for  double  the 
value  of  the  property,  for  the  care  and  safe-keeping  thereof  and  for  the 
return  of  the  same  when  required.    [33  Stat.  L.  225.] 

ProvisioiiB  similar  to  those  of  the  text  were  made  by  the  Act  of  Feb.  26,  1901,  ch. 
607,  I  3,  supra,  p.  94. 

Sec.  4.  [Effect.]  That  this  Act  shall  take  effect  immediately.  [33  Stat. 
L.  225.] 


[Sec.  1.]  [Detail  of  retired  officers  —  compensation.]  •  •  •  That  the 
Act  approved  November  third,  eighteen  hundred  and  ninety-three,  authoriz- 
ing the  detail  of  officers  of  the  army  and  navy  to  educational  institutions,  be 
amended  so  as  to  provide  that  retired  officers,  when  so  detailed,  shall  receive 
the  full  pay  and  allowances  of  their  rank,  except  that  the  limitations  on  the 
pay  of  officers  of  the  Army  above  the  grade  of  major  as  provided  in  the 
Acts  of  March  second,  nineteen  hundred  and  five,  and  June  twelfth,  nine- 
teen hundred  and  six,  shall  remain  in  force.    [35  Stat.  L.  738.] 

This  is  from  the  Army  Appropriation  Act  of  March  3,  1909,  ch.  252. 
The  Act  of  Nov.  3,  1893,  ch.  13,  mentioned  in  the  texft,  is  given  supra,  p.  92. 
For  the  Act  of  March  2,  1905,  ch.  1307,  and  the  Act  of  June  12,  1900,  ch.  3078, 
nentioned  in  the  text,  see  the  title  Wab  Dbpabtment  Ain>  Miijtabt  Establishment. 


An  Act  To  permit  sales  by  the  supply  departments  of  the  Army  to  oertain 
military  schools  and  colleges. 

[Act  of  July  17, 1914,  ch.  149,  38  Stat.  L.  512.] 

[Purchase  of  supplies  from  War  Department.]  That,  under  such  regu- 
lations as  the  Secretary  of  War  may  prescribe,  educational  institutions  to 
which  an  officer  of  the  Army  is  detailed  as  professor  of  military  science 
and  tactics  may  purchase  from  the  War  Department  for  cash,  for  the  use 
of  their  military  students,  such  stores,  supplies,  materiel  of  war,  and  mili- 
tary publications  as  are  furnished  to  the  Army,  such  sales  to  be  at  the  price 
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listed  to  the' Army  with  the  cost  of  tranflportation  added:  Provid&d,  That 
all  moneys  received  from  the  sale  of  stores,  supplies,  materiel  of  war,  and 
military  publications  to  educational  institutions  to  which  an  officer  of  the 
Army  is  detailed  as  professor  of  military  science  and  tactics  shall  respec- 
tively revert  to  that  appropriation  out  of  which  they  were  originally 
expended  and  shall  be  applied  to  the  purposes  for  which  they  are  appro- 
priated by  law.    [38  Stat.  L.  512.] 


m.  NAUTICAL  mSTBUCTION  IN  SCHOOLS  AND  COLLEGES 

An  Act  To  promote  a  knowledge  of  steam-engineering  and  iron-ship 
building  among  the  students  of  scientific  schools  or  colleges  in  tiie 
United  States. 

[Act  of  Feb.  26, 1879,  ch.  105,  20  8iat.  L.  322.] 

[Engineers  detailed  as  professors  in  colleges,  etc.]  That  for  the  pur- 
pose of  promoting  a  knowledge  of  steam-engfineering  and  iron-ship  build- 
ing among  the  young  men  of  the  United  States,  the  President  may,  upon 
the  application  of  an  established  scientific  school  or  college  within  the 
United, States,  detail  an  officer  from  the  Engineer  Corps  of  the  Navy  as 
professor  in  such  school  or  college :  Provided,  That  the  number  of  officers 
so  detailed  shall  not  at  any  time  exceed  twenty-five,  and  such  details  shall 
be  governed  by  rules  to  be  prescribed  from  time  to  time  by  the  President: 
And  provided  further.  That  such  details  may  be  withheld  or  withdrawn 
whenever,  in  the  judgment  of  the  President,  the  interests  of  the  public 
service  shall  so  require.    [20  Stat.  L.  322.] 


[Retired  officers  of  Navy  or  Marine  Corps  as  teachers.]  •  •  •  That 
any  retired  officer  of  the  Navy  or  Marine  Corps  may,  on  his  own  applica- 
tion, be  detailed  to  service  as  a  teacher  or  professor  in  any  school  or  college, 
but  while  so  serving  such  officer  shall  be  allowed  no  additional  compen- 
sation.    [28  Stat.  L.  826.] 

This  is  from  the  Navy  Appropriation  Act  of  March  2,  1895,  ch.  186. 


An  Act  To  authorize  the  Secretary  of  the  Navy  to  loan  naval  equipme&t 
to  certain  military  schools. 

[Act  of  March  3, 1901,  ch,  863,  31  Stat.  L.  1440.] 

[Military  schools  —  loan  of  naval  equipment.]  That  the  President  be, 
and  he  is  hereby,  authorized,  upon  the  application  of  the  governor  of  any 
State  having  seacoast  line  or  bordering  on  one  or  more  of  the  Great  Lakes, 
to  direct  the  Secretary  of  the  Navy  to  furnish  to  one  well-established  mili- 
tary school  in  that  State,  desiring  to  afford  its  cadets  instruction  in  elemen- 
tary seamanship,  one  fully  equipped  man-of-war's  cutter  for  every  twenty- 
five  cadets  in  actual  attendance,  and  such  other  equipment  as  may  be 
spared  and  be  deemed  adequate  for  instruction  in  elementary  seamanship : 


EDUCATION  97 

Provided,  That  the  said  school  shall  have  adequate  facilities  for  cutter  drill, 
and  shall  have  in  actual  attendance  at  least  seventy-five  cadets  over  fifteen 
•years  of  age  in  uniform  receiving  military  instruction  and  quartered  in 
barracks  under  military  regulation,  and  shall  have  the  capacity  to  quarter 
and  educate  at  the  same  time  one  hundred  and  fifty  cadets :  And  provided 
further,  That  the  Secretary  of  the  Navy  shall  require  a  bond  in  each  case 
in  double  the  value  of  the  pro]>erty,  for  the  care  and  safe  keeping  thereof, 
and  for  the  return  of  the  same  when  required.  [31  Stat.  L.  1440,  as  amended 
ly  34  Stat.  L.  625,  36  Stat.  L.  613.] 

This  Act,  in  its  original  form,  provided  for  the  loan  of  a  man-of-war's  cutter  for 
every  "  Mty  "  cadets  in  actual  attendance,  the  first  proviso  requiring  that  such  schools 
should  have  in  actual  attendance  **  one  hundred  and  forty  cadets.''  By  the  Act  of 
June  29,  1906,  ch.  3612,  34  Stat.  L.  625,  the  word  "  fifty "  was  changed  to  "  twenty- 
five"  as  given  in  the  text. 

The  provisions  of  the  text  were  further  amended  by  the  Act  of  June  24,  1910,  ch. 
378,  fi  1,  36  Stat.  L.  613,  by  •'  striking  out  the  words  '  one  hundred  and  forty  cadets ' 
and  inserting  in  lieu  thereof  the  words  '  seventy-five  cadets  over  fifteen  years  of  age,'  *' 
making  the  Act  to  read  as  given  in  the  text. 


An  Act  For  the  establishment  of  marine  schools,  and  for  other  purposes. 

[Act  of  March  4, 1911,  ch.  265,  36  Stat.  L.  1353.] 

[Sec.  1.]  [Vessels  to  be  furnished  nautical  schools.]  That  the  Secre- 
tary of  the  Navy,  to  promote  nautical  education,  is  hereby  authorized  and 
empowered  to  furnish,  upon  the  application  in  writing  of  the  governor 
of  a  State,  a  suitable  vessel  of  the  navy,  with  all  her  apparel,  charts,  books, 
and  instruments  of  navigation,  provided  the  same  can  be  spared  without 
detriment  to  the  naval  service,  to  be  used  for  the  benefit  of  any  nautical 
school,  or  school  or  college  having  a  nautical  branch,  established  at  each 
of  the  following  ports  of  the  United  States:  Boston,  Philadelphia,  New 
York,  Seattle,  San  Francisco,  Baltimore,  Detroit,  Saginaw,  Michigan,  Nor- 
folk, and  Corpus  Ghristi,  upon  the  condition  that  there  shall  be  main- 
tained at  such  port  a  school  or  branch  of  a  school  for  the  instruction  of 
youths  in  navigation,  steamship-marine  engineering,  and  all  matters  per- 
taining to  the  proper  construction,  equipment,  and  sailing  of  vessels  or  any 
particular  branch  thereof.    [36  Stat.  L.  1353.] 

By  an  Act  of  June  20,  1874,  ch.  330,  it  was  provided: 

'*  That  the  Secretary  of  the  Navy,  to  promote  nautical  education,  is  hereby  author- 
ized and  empowered  to  furnish,  upon  the  application  in  writing  of  the  Governor  of 
the  State,  a  suitable  vessel  of  the  Navy,  with  all  her  appard,  charts,  books,  and 
instruments  of  navigation,  provided  the  same  can  be  spared  without  detriment  to  the 
naval  service,  to  be  used  for  the  benefit  of  any  nautical  school,  or  school  or  coUege 
having  a  nautical  branch,  established  at  each  or  any  of  the  ports  of  New  York,  Boston, 
Philadelphia,  Baltimore,  Norfolk,  and  San  Francisco,  upon  the  condition  that  there 
shaU  be  maintained,  at  such  port,  a  school  or  branch  of  a  school  for  the  instruction 
of  youths  in  navigation,  steamship,  marine  enginery  and  all  matters  pertaining  to 
the  proper  construction,  equipment  and  sailing  of  vessels  or  any  particular  branch 
thereof.  And  the  President  of  the  United  States  is  hereby  authorized,  when  in  his 
opinion  the  same  can  be  done  without  detriment  to  the  public  service,  to  detail  proper 
officers  of  the  Navy  as  superintendents  of,  or  instructors  in,  such  sdioolft:    Provided^ 
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That  if  any  such  school  shall  be  discontinued,  or  the  good  of  the  naval  service  shall 
require,  sucsh  vessel  shall  be  immediately  restored  to  the  Secretary  of  the  Navy,  and 
the  officers  so  detailed  recalled:  And  provided  further,  T^at  no  person  shall  be  sen-, 
tenced  to  or  received  at,  such  schools  as  a  puni^ment  or  commutation  of  punishment 
for  crime."     \18  Stat.  L.  121.] 

This  Act  was  amended  by  the  Act  of  March  3,  1881,  ch.  141 :  "  so  that  it  shall 
extend  to  the  ports  of  Wilmington,  Charleston,  Savannah,  Mobile,  N«w  Orleans,  Baton 
Rouge,  Galveston,  and  in  Narragansett  Bay."     \21  Stat.  L.  505.] 

Both  of  these  Acts  were  superseded  by  the  provisions  of  the  first  section  given  in  the 
text,  and  by  section  3  of  this  Act,  given  infra,  this  page. 

As  to  the  loan  of  naval  vessels  to  state  militia  under  the  Act  of  Aug.  3,  1894,  ch.  192, 
see  the  title  Militia. 

Marine  schools  and  rates  of  officers'  pay.  sea  "  in  addition  to  the  amount  paid  him 

— ^A  lieutenant  of  the  United  States  navy  by  the  state  of  New  York  for  the  per- 

having  been  assigned  to  duty  as  an  execu-  formance  of  the  distinct  but  <juite  oon- 

tive  officer  of  a  ship  of  the  United  States,  sistent  duties  of  instructor  in  its  nauti- 

used  as  a  naval  ship  and  furnished  to  the  cal  school  upon  the  vessel,  the  perform- 

state  of  New  York  for  that  purpose  by  anoe  of  which  was  contemplated  and  in- 

the  navy  department,  under  the  provisions  tended  by  Congress  under  the  orders  of 

of  the  above  Act,  notwithstanding  the  fact  the  secretary  of  the  navy.     Payment  by 

that  the  order  assigning  him  to  said  duty  the  state  to  such  officer  for  acting  as  in- 

was  designated  as  "  employment  on  ^ore  structor  in  its  nautical  school  is  immate- 

duty,"  the  duties  performed  were  services  rial  to  affect  the  rate  of  pay  at  which  he 

rendered  "  at  sea,"  whether  the  vessel  was  should  be  paid  by  the  United  States.  U.  S. 

attached  to  a  wharf  or  was  sailing  on  a  «.  Barnette,  (1897)   165  U.  S.  174,  17  S. 

cruise,  and  he  was  entitled  during  the  Ct,  286,  41  U.  S.   (L.  ed.)   676,  affirmmg 

whole  period  of  his  service,  to  the  rate  of  (1896)   30  Ct.  CI.  197. 
pay   allowed  him  by  statute  ''when   at 

Sec.  2.  [Appropriation  to  aid  in  support.]  That  a  sum  not  exceeding 
the  amount  annually  appropriated  by  any  State  or  municipality  for  the 
purpose  of  maintaining  sudi  a  marine  school  or  schools  or  the  nautical 
branch  thereof  is  hereby  authorized  to  be  appropriated  for  the  purpose  of 
aiding  in  the  maintenance  and  support  of  such  school  or  schools :  Provided, 
however.  That  appropriations  shall  be  made  for  one  school  in  any  port 
heretofore  named  in  section  one  and  that  the  appropriation  for.  any  one 
year  shall  not  exceed  twenty-five  thousand  dollars  for  any  one  school.  [36 
Stat  L.  1353.] 

Sec.  3.  [Detail  and  recall  of  officers  —  restoration  of  vessel  —  sentence 
to  school  as  punishment  for  crime.]  That  the  President  of  the  United 
States  is  hereby  authorized,  when  in  his  opinion  the  same  can  be  done 
without  detriment  to  the  public  service,  to  detail  proper  officers  of  the 
navy  as  superintendents  of  or  instructors  in  such  schools :  Provided,  That 
if  any  such  school  shall  be  discontinued,  or  the  good  of  the  naval  service 
shall  require,  such  vessel  shall  be  immediately  restored  to  the  Secretary 
of  the  Navy  and  the  officers  so  detailed  recalled :  And  provided  further, 
That  no  person  shall  be  sentenced  to  or  received  at  such  schools  as  a  pun- 
ishment or  commutation  of  punishment  for  crime.    [36  Stat.  L.  1353.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  97. 

Earlier  provisions  as  to  the  detaU  of  officers  were  made  by  the  A45t  of  Feb.  26,  1879, 
Qh.  105,  supra,  p.  96,  and  the  Act  of  March  2,  1896,  ch.  186,  supra,  p.  96. 

Sec.  4.  [Repeal.]  That  all  laws  and  parts  of  laws  in  conflict  herewith 
are  hereby  repealed..   [36  Stat.  L.  1354.] ':-    r     "•- 
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IV.  AORIOULTXntAL  AND  MEOHANIOAL  COLLEGES 

An  Act  donating  Public  Lands  to  the  several  States  and  Territories  which 
may  provide  Colleges  for  the  Benefit  of  Agricnlture  and  the  Mechanic 
Arts. 

[Act  of  July  2, 1862s  ch.  130.  12  Stat  L.  503.] 

[Sec.  1.]  [Public  lands  to  be  given  to  each  State.]  That  there  be 
granted  to  the  several  States,  for  the  purposes  hereinafter  mentioned,  an 
amount  of  public  land,  to  be  apportioned  to  each  State  a  quantity  equal 
to  thirty  thousand  acres  for  each  senator  and  representative  in  Congress 
to  which  the  States  are  respectively  entitled  by  the  apportionment  under 
the  census  of  eighteen  hundred  and  sixty :  Provided,  That  no  mineral  lands 
shall  be  selected  or  purchased  under  the  provisions  of  this  act.  [12  Stat, 
L.  503,] 

This  ia  the  first  section  of  the  '*  MorriU  Act."  The  provisions  of  this  Act,  with  the 
exception  of  section  7,  which  was  incorporated  in  R.  S.  sec.  2238  (see  Public  Lands), 
were  not,  apparently,  incorporated  in  the  Revised  Statutes,  and  might  be  regarded  as 
executed  were  it  not  for  a  reference  to  them  in  the  Act  of  May  8,  1914,  ch.  79,  §  1, 
infra,  p.  108. 

As  to  agricultural  experiment  stations  in  connection  with  coUeges  established  under 
this  Act,  see  the  title  Agiuctultubjc,  vol.  1,  p.  212. 

Sets  of  standard  weights  and  measures  for  agricultural  colleges  were  authorized  by 
Bee.  of  March  8,  1881,  No.  26,  21  Stat.  L.  521.    See  the  title  Weights  and  Measubes. 

Ab  to  school  lands  generally,  see  the  title  Public  Lands. 

Sec.  2.  [Apportionment  —  selection — sorip  to  be  issued.]  That  the 
land  aforesaid,  after  being,  surveyed,  shall  be  apportioned  to  the  several 
States  in  sections  or  subdivisions  of  sections,  not  less  than  one  quarter  of 
a  section ;  and  whenever  there  are  public  lands  in  a  State  subject  to  sale 
at  private  entry  at  one  dollar  and  twenty-five  cents  per  acre,  the  quantity 
to  which  said  State  shall  be  entitled  shaU  be  selected  from  such  lands  within 
the  limits  of  such  State,  and  the  Secretary  of  the  Interior  is  hereby  directed 
to  issue  to  each  of  the  States  in  which  there  is  not  the  quantity  of  public 
lands  subject  to  sale  at  private  entry  at  one  dollar  and  twenty-five  cents 
per  acre,  to  which  said  State  may  be  entitled  under  the  provisions  of  thia 
act,  land  scrip  to  the  amount  in  acres  for  the  deficiency  of  its  distributive 
share :  said  scrip  to  be  sold  by  said  States  and  the  proceeds  thereof  applied 
to  the  uses  and  purposes  prescribed  in  this  act,  and  for  no  other  use  or  pur- 
pose whatsoever:  Provided,  That  in  no  case  shall  any  State  to  which  land 
scrip  may  thus  be  issued  be  allowed  to  locate  the  same  within  the  limits 
of  any  other  State,  or  of  any  Territory  of  the  United  States,  but  their 
assignees  may  thus  locate  said  land  scrip  upon  any  of  the  unappropriated 
lands  of  the  tjnited  States  subject  to  sale  at  private  entry  at  one  dollar  and 
twenty-five  cents,  or  less,  per  acre :  And  provided,  further,  That  not  more 
than  one  million  acres  shall  be  located  by  such  assignees  in  any  one  of  the 
States :  Avd  provided,  further,  That  no  such  location  shall  be  made  before 
one  year  from  the  passage  of  this  act.    [12  Stat,  L,  503,  504,] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

As  to  the  issue  of  duplicate  agricultural  college  land  scrip  where  the  original  is  lost 
or  destroyed,  as  provided  by  Act  of  June  20,  1S74,  ch.  330,  see  the  title  Public  Lands. 

Sec.  3.  [Expenses  of  management,  etc.]  That  all  the  expenses  of  man- 
agement, superintendence,  and  taxes  from  date  of  selection  of  said  lands. 
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previous  to  their  sales,  and  all  expenses  incurred  in  the  management  and 
disbursement  of  the  moneys  which  may  be  received  therefrom,  shall  be  paid 
by  the  States  to  which  they  may  belong,  out  of  the  treasury  of  said  States, 
so  that  the  entire  proceeds  of  the  sale  of  said  lands  shall  be  applied  without 
any  diminution  whatever  to  the  purposes  hereinafter  mentioned.  [12  8iat 
L.  504.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  99. 

Sec.  4.  [Investment  of  proceeds  of  lands  sold  —  endowment  fund.] 

That  all  moneys  derived  from  the  sale  of  lands  aforesaid  by  the  States 
to  which  the  lands  are  apportioned,  and  from  th^  sales  of  land-scrip  herein- 
before provided  for,  shall  be  invested  in  stocks  of  the  United  States  or  of 
the  States,  or  some  other  safe  stocks;  or  the  same  may  be  invested  by  the 
States  having  no  State  stocks,  in  any  other  manner  after  the  legislatures 
of  such  States  shall  have  assented  thereto,  and  engaged  that  such  funds 
shall  yield  not  less  than  five  per  centum  upon  the  amount  so  invested  and 
that  the  principal  thereof  shall  forever  remain  unimpaired:  Provided, 
That  the  moneys  so  invested  or  loaned  shall  constitute  a  perpetual  fund, 
the  capital  of  which  shall  remain  forever  undiminished  (except  so  far  as 
may  be  provided  in  section  five  of  this  act),  and  the  interest  of  which  shall 
be  inviolably  appropriated,  by  each  State  which  may  take  and  claim  the 
benefit  of  this  act,  to  the  endowment,  support,  and  maintenance  of  at  least 
one  college  where  the  leading  object  shall  be  without  excluding  other 
scientific  and  classical  studies,  and  including  military  tactics,  to  teach  such 
branches  of  learning  as  are  related  to  agriculture  and  the  mechanic  arts, 
in  such  manner  as  the  legislatures  of  the  States  may  respectively  prescribe, 
in  order  to  promote  the  liberal  and  practical  education  of  the  industrial 
classes  in  the  several  pursuits  and  professions  in  life.  [12  Stat  L.  5Q4,  as 
amended  by  22  Stat.  L.  484.] 

This  section  was  amended  '^  so  as  to  read  as  "  above  given  by  the  Act  of  March  8, 
1883,  ch.  102.    OriffinaUy  this  section  was  as  follows: 

**  6eo.  4.  That  all  moneys  derived  from  the  sale  of  the  lands  aforesaid  by  the  States 
to  which  the  lands  are  apportioned,  and  from  the  sales  of  land  scrip  hereinbefore  pro- 
vided for,  shall  be  invested  in  stocks  of  the  United  States,  or  of  the  States,  or  some 
other  safe  stocks,  yielding  not  less  than  five  per  centum  upon  the  par  value  of  said 
stocks;  and  that  the  moneys  so  invested  shall  constitute  a  perpetual  fund,  the  capital 
of  which  shall  remain  forever  undiminished,  (except  so  far  as  may  be  provider  in 
section  fifth  of  this  act,)  and  the  interest  of  which  shall  be  inviolably  appropriated,  by 
each  state  which  may  take  and  claim  the  benefit  of  this  act,  to  the  endowment,  support, 
and  maintenance  of  at  least  one  college  where  the  leading  object  shall  be,  witiiout 
excluding  other  scientific  and  classical  studies,  and  including  military  tactics,  to  teach 
such  branches  of  learning  as  are  related  to  agriculture  and  the  mechanic  arts,  in  sucli 
manner  as  the  legislatures  of  the  States  may  respectively  prescribe,  in  order  to  promote 
the  liberal  and  practical  education  of  the  industrial  classes  in  the  several  pursuits  and 
professions  in  life."    [12  Stat.  L.  504.] 

See  the  notes  to  section  1  of  this  Act,  9upra,  p.  99. 

Appropriations  to  be  controUed  and  ad*  the  benefit  of  such  schools  constituted  a 

minUtered  by  state. —  This  Act  and  the  grant  to  the  several  states,  and  not  to  the 

Act  of  Aug.  30,  1890,  ch.  841,  26  Stat.  L.  colleges  competent  to  receive  the  same  in 

417,  infra,  p.  103,  granting  certain  public  the  states,  to  be  received  throueh  the  state 

lands  or  land  scrip  to  the  several  states,  as  a  mere  channel  of  payment.    State  v. 

provide  that  the  proceeds  thereof  shall  be  Irvine,  (1906)  14  Wyo.  318,  84  Pac.  90. 

invested  to  constitute  a  perpetual  fund  In  State  i;.  Bryan,  (1905)  60  Fla.  293, 

for  the  endowment  of  at  least  one  college  39  So.  929,  it  was  held  that  the  l^isla- 

where  the  leading  object  shall  be  instruo-  ture  of  Florida  has  the  power  to  prescribe 

tion  in  mechanic  arts   and   agriculture;  what  college  or  colleges  shall  be  the  re- 

and  appropriating     oney  arising  from  the  cipient  or  recipients  of  the  interest  on  the 

sales  of  the  public  lands  to  the  states  for  fund    derived    from    the    sale    of    lands 
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donated  by  this  Act  for  the  maintenftnce 
of  at  least  one  callage  for  instmction  in 
agriculture  and  mechanic  arts,  or  to  be- 
stow it  for  such  purpose  upon  a  univer- 
sity of  the  state,  as  it  may  elect,  having 
also  the  power  to  withdraw  the  interest 
of  this  fund  from  any  institution  of  learn- 
ing which  has  been  the  recipient  of  it, 
and  found  another  institution ,  at  any 
time  it  may  elect  so  to  do,  and  make  it 
the  recipient  of  said  interest  for  such  in- 
struction. It  was  further  held  that  the 
legislature  has  the  discretionary  power  to 
provide  proper  educational  qualifications 
for  admission  to  such  state  college  or  uni- 
versity, to  appoint  trustees  thereof,  sub- 
ject to  change,  conferring  such  powers, 
not  in  conflict  with  some  constitutional 
provision,  upon  them  as  it  may  see  fit, 
or  to  establish  a  state,  board  of  control, 
as  was  done  by  chapter  5384,  Laws 
Florida,  1905;  said  trustees  or  said  state 
board  of  control  being  simply  public 
agents  to  manage  a  public  property. 

See  also  this  title  under  section  1  of 
the  Act  of  Aug.  30,  1890,  ch.  841,  26 
Stat.  L.  417,  infruy  p.  103. 

Teaching  militaxy  tactics. —  In  State  v, 
Bryan,  (1905)  50  Fla.  293,  39  So.  929,  it 
was  held  that  chapter  5384  of  the  Laws  of 
1905  of  Florida  was  not  unconstitutional 
or  in  conflict  with  this  Act,  donating  to 
the  state  a  fund  for  the  establishment  and 
maintenance  of  at  least  one  college  as 
therein  specifled,  because  said  cluipter 
5384  provided  tiiat  the  state  board  of  edu- 


cation and  the  state  board  of  control 
"  shall  include  military  tactics,  if  the  said 
joint  boards  deem  the  same  requisite  and 
proper,"  as  one  of  the  branches  of  educa- 
tion in  the  University  of  the  State  of 
Florida. 

Right  to  use  for  other  than  educational 
purposes. —  In  Nebraska  it  has  been  held 
that  by  the  terms  of  this  Act,  and  by  the 
acceptance  of  the  grants  by  the  state,  and 
the  pledges  contained  in  the  state  consti- 
tution and  statutes  with  reference  thereto, 
the  state  became  a  trustee  of  the  funds 
derived  from  such  grants,  for  the  sole 
purpose  of  applying  them  to  the  objects 
of  the  grant,  and  with  no  power  to  drrert 
the  same  to  other  purposes,  or  to  render 
them  general  funds  of  the  state.  State  v, 
Brian,  (1909)  84  Neb.  30,  120  N.  W.  916. 

InstitutioBS  entitled  to  grants. — ^No  par- 
ticular institutions  are  entitled  to  the 
fprants  and  appropriations  made  respect- 
ively by  this  Act,  and  by  the  Act  of  Aug. 
30,  1890,  ch.  841,  26  Stat.  L.  417,  infra, 
p.  103,  appropriating  annually  certain  sums 
to  each  state  and  territory  for  the  more 
complete  endowment  and  maintenance  of 
such  colleges,  but  the  states  take  the  prop- 
erty, charged  with  the  duty  to  devote  it  to 
the  purposes  named.  Wyoming  v,  Irvine, 
(1907)  206  U.  S.  278,  27  S.  Ct.  613,  61 
U.  S.  (L.  ed.)   1063. 

Selection  of  beneficiary  —  duty  of  state. 
—  See  this  title,  under  section  1  of  the 
Act  of  Aug.  30,  1890,  infra,  p.  103. 


Sbc.  5.  [donditioxi8  of  grant.]  That  the  grant  of  land  and  land  scrip 
hereby  authorized  shall  be  made  on  the  following  conditions,  to  which,  as 
well  as  to  the  provisions  hereinbefore  contained,  the  previous  assent  of  the 
several  States  shall  be  signified  by  legislative  acts : 

First.  If  any  portion  of  the  fund  invested,  as  provided  by  the  foregoing 
section,  or  any  portion  of  the  interest  thereon,  shall,  by  any  action  or  con- 
tingency, be  diminished  or  lost,  it  shall  be  replaced  by  the  State  to  which 
it  belongs,  so  that  the  capital  of  the  fund  shall  remain  forever  undimin- 
ished ;'and  the  annual  interest  shall  be  regularly  applied  without  diminution 
to  the  purposes  mentioned  in  the  fourth  section  of  this  act,  except  that  a 
sum,  not  exceeding  ten  per  centum  upon  the  amount  received  by  any  State 
under  the  provisions  of  this  act,  may  be  expended  for  the  purchase  of  lands 
for  sites  or  experimental  farms,  whenever  authorized  by  the  respective 
legislatures  of  said  States. 

Second.  No  portion  of  said  fund,  nor  the  interest  thereon,  shall  be 
applied,  directly  or  indirectly,  under  any  pretence  whatever,  to  the  pur- 
chase, erection,  preservation,  or  repair  of  any  building  or  buildings. 

Third.  Any  State  which  may  take  and  claim  the  benefit  of  the  provisions 
of  this  act  shall  provide,  within  five  years,  at  least  not  less  than  one  college, 
as  described  in  the  fourth  section  of  this  act,  or  the  grant  to  such  State 
shall  cease;  and  said  State  shall  be  bound  to  pay  the  United  States  the 
amount  received  of  any  lands  previously  sold,  and  that  the  title  to  pur- 
ehasers  under  the  State  shall  be  valid. 
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Fourth.  An  annual  report  shall  be  made  regarding  the  progress  of  each 
college,  recording  any  improvements  and  experiments  made,  with  their 
cost  and  results,  and  such  other  matters,  including  State  industrial  and 
economical  statistics,  as  may  be  supposed  useful;  one  copy  of  which  shall 
be  transmitted  by  mail  free,  by  each,  to  all  the  other  colleges  which  may  be 
endowed  under  the  provisions  of  this  act,  and  also  one  copy  to  the  Secretary 
of  the  Interior. 

Fifth.  When  lands  shall  be  selected  from  those  which  have  been  raised 
to  double  the  minimum  price,  in  consequence  of  railroad  grants,  they  shall 
be  computed  to  the  States  at  the  maximum  price,  and  the  number  of  acres 
proportionally  diminished. 

Sixth.  No  State  while  in  a  condition  of  rebellion  or  insurrection  against 
the  government  of  the  United  States  shall  be  entitled  to  the  benefit  of 
this  act. 

Seventh,  No  State  shall  be  entitled  to  the  benefits. of  this  act  unless  it 
shall  express  its  acceptance  thereof  by  its  legislature  within  two  years  from 
the  date  of  its  approval  by  the  President.    [12  Stat,  L.  504,  505.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  99. 

The  time  limit  imposed  by  the  text  was  extended  by  the  Act  of  July  23,  1866,  ch. 
209,  infra,  this  page. 

Sec.  6.  [Land  scrip  —  location.]  That  land  scrip  issued  under  the  pro- 
visions of  this  act  shall  not  be  subject  to  location  until  after  the  first  day 
of  January,  one  thousand  eight  hundred  and  sixty-three.    [12  Stat.  L.  505,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  99. 

Sec.  7.  [Fees  of  land  officers.]  That  the  land  officers  shall  receive  the 
same  fees  for  locating  land  scrip  issued  under  the  provisions  of  this  act  as 
is  now  allowed  for  the  location  of  military  bounty  land  warrants  under 
existing  laws ;  Provided,  their  maximum  compensation  shall  not  be  thereby 
increased.    [12  Stat,  L.  505,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  99. 

This  section  was  incorporated  in  R.  S.  sec.  2238.    See  Pxtblig  LAin>8. 

Sec.  8.  [Governors  of  States  to  report.]  That  the  Governors  of  the  sev- 
eral States  to  which  scrip  shall  be  issued  under  this  act  shall  be  required 
to  report  annually  to  Congress  all  sales  made  of  such  scrip  until  the  whole 
shall  be  disposed  of,  the  amount  received  for  the  same,  and  what  appro- 
priation has  been  made  of  the  proceeds.    [12  Stat.  L.  505.] 


An  Act  to  amend  the  fifth  Section  of  an  Act  entitled  ''An  Act  donating 
Public  Lands  to  the  several  States  and  Territories  which  may  pro- 
vide (Colleges  for  the  Benefit  of  Agriculture  and  the  Mechanic  Arts/' 
approved  July  2, 1862,  so  as  to  extend  the  Time  within  which  the  Pro- 
visions of  said  Act  shall  be  accepted  and  such  Colleges  established. 

[Act  of  July  23 y  1866,  ch,  209, 14  Stat,  L,  208,] 

[Time  for  complying  with  provisions.]  That  the  time  in  which  the 
several  States  may  comply  with  the  provisions  of  the  act  of  July  two, 
eighteen  hundred  and  sixty-two,  entitled  **An  act  donating  public  lands 
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to  the  several  States  aod  Territories  which  niay  provide  colleges  iot  the 
benefit  of  agriculture  and  the  mechanic  arts,*'  is  hereby  extended  so  that 
the  acceptance  of  the  benefits  of  the  said  act  may  be  expressed  within  three 
years  from  the  passage  of  this  act,  and  the  colleges  required  by  the  said 
act  may  be  provided  within  five  years  from  the  date  of  the  filing  of  such 
acceptance  with  the  Commissioner  of  the  general  land  office:  Provided^ 
That  when  any  Territory  shall  become  a  State  and  be  admitted  into  the 
Union,  such  new  State  shall  be  entitled  to  the  benefits  of  the  said  act  of 
July  two,  eighteen  hundred  and  sixty-two,  by  expressing  the  acceptance 
therein  required  within  three  years  from  the  date  of  its  admission  into  the 
Union,  and  providing  the  college  or  colleges  within  five  years  after  such 
acceptance,  as  prescribed  in  this  act:  Provided  further,  That  any  State 
which  has  heretofore  expressed  its  acceptance  of  the  act  herein  referred  to 
shall  have  the  period  of  five  years  within  which  to  provide  at  least  one 
college,  as  described  in  the  fourth  section  of  said  act,  after  the  time  for 
providing  said  college,  according  to  the  act  of  July  second,  eighteen  hun- 
dred and  sixty-two  shall  have  expired,     [14  Stat,  L,  208,] 

The  Act  of  July  2,  18^2,  ch.  130,  §  5,  amended  by  the  text,  ia  given  8upra,  p.  101. 


An  act  to  apply  a  portion  of  the  proceeds  of  the  public  lands  to  the 
more  complete  endowment  and  support  of  the  colleges  for  the  benefit 
of  agriculture  and  the  mechanic  arts  established  under  the  provisions 
of  an  act  of  Congress  approved  July  second^  eighteen  hundred  and 
sixty-two. 

[Act  of  Aug,  30,  1890,  ch.  841,  26  Stat,  L.  417.] 

[Sec.  1.]  [Annual  appropriations  for  endowment  of  agricultural  col- 
lies.] That  there  shall  be,  and  hereby  is,  annually  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  arising  from  the 
sales  of  public  lands,  to  be  paid  as  hereinafter  provided,  to  each  State  and 
Territory  for  the  more  complete  endowment  and  maintenance  of  colleges 
for  the  benefit  of  agriculture  and  the  mechanic  arts  now  established,  or 
which  may  be  hereafter  established,  in  accordance  with  an  act  of  Congress 
approved  July  second,  eighteen  hundred  and  sixty-two,  the  sum  of  fifteen 
thousand  dollars  for  the  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety,  and  an  annual  increase  of  the  amount  of  such  appropriation  there- 
after for  ten  years  by  an  additional  sum  of  one  thousand  dollars  over  the 
preceding  year,  and  the  annual  amount  to  be  paid  thereafter  to  each  State 
and  Territory  shall  be  twenty-five  thousand  dollars  to  be  applied  only  to 
instruction  in  agriculture,  the  mechanic  arts,  the  English  language  and  the 
various  branches  of  mathematical,  physical,  natural  and  economic  science, 
with  special  reference  to  their  applications  ii;i  the  industries  of  life,  and  to 
the  facilities  for  such  instruction : 

Provided,  That  no  money  shall  be  paid  out  under  this  act  to  any  State 
or  Territory  for  the  support  or  maintenance  of  a.  college  where  a  distinc- 
tion of  race  or  color  is  made  in  the  admission  of  students,  but  the  establish- 
ment and  maintenance  of  such  colleges  separately  for  white  and  colored 
students  shalt  be  held  to  be  a  compliance  with  the  provisions  of  the  act  if 
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the  fands  received  in  such  State  or  Territory  be  equitably  divided  as  herein- 
after set  forth : 

Provided,  That  in  any  State  in  which  there  has  been  one  college  estab- 
lished in  pursuance  of  the  act  of  July  second,  eighteen  hundred  and  sixty- 
two,  and  also  in  which  an  educational  institution  of  like  character  has  been 
established,  or  may  be  hereafter  established,  and  is  now  aided  by  such 
State  from  its  own  revenue,  for  the  education  of  colored  students  in  agri- 
culture and  the  mechanic  arts,  however  named  or  styled,  or  whether  or 
not  it  has  received  money  heretofore  under  the  act  to  which  this  act  is  an 
amendment,  the  legislature  of  such  State  may  propose  and  report  to  the 
Secretary  of  the  Interior  a  just  and  equitable  division  of  the  fund  to  be 
received  under  this  act  between  one  college  for  white  students  and  one 
institution  for  colored  students  established  as  aforesaid,  which  shall  be 
divided  into  two  parts  and  paid  accordingly,  and  thereupon  such  institu- 
tion for  colored  students  shall  be  entitled  to  the  benefits  of  this  act  and 
subject  to  its  provisions,  as  much  as  it  would  have  been  if  it  had  been 
included  under  the  act  of  eighteen  hundred  and  sixty-two,  and  the  fulfill- 
ment of  the  foregoing  provisions  shall  be  taken  as  a  compliance  with  the 
provision  in  reference  to  separate  colleges  for  white  and  colored  students. 
[26  Stat.  L.  417.] 

The  Act  of  July  2,  1862,  ch.  130,  mentioned  in  the  text,  is  giiren  supra,  p.  99. 

An  increased  appropriation  was  made  by  the  Act  of  MarSi  4,  1907,  ch.  2907,  %  I, 
infra,  p.  107. 

The  Act  of  June  17,  1902,  ch.  1093,  providing  for  appropriating  the  receipts  from  the 
sale  of  public  lands  to  the  reclamation  of  arid  lands,  contains  a  proviso  to  the  effect 
that  "  in  case  the  receipts  from  the  sale  and  disposal  of  public  lands  other  than  those 
realized  from  the  sale  and  disposal  of  lands  referred  to  in  this  section  are  insufficient  to 
meet  the  requirements  for  the  support  of  agricultural  coUeges  in  the  several  states  and 
territories  under  "  the  Act  of  Aug.  30, 1890,^'  the  deficiency,  if  any,  in  the  sum  necessary 
for  the  support  of  the  said  colleges  shaU  be  provided  for  from  any  moneys  in  the 
Treasury  not  otherwise  appropriated."    See  the  title  Waters. 


Endowment  of  more  than  one  coUege  in 
a  state. — All  that  is  required  by  the  Act 
of  Congress  of  Aug.  30,  1890,  as  well  as 
the  provisions  of  the  Act  of  July  2,  1862, 
Bupra,  p.  99,  establishing  colleges  for  the 
benefit  of  agricultiire  and  the  mechanic 
arts,  is  that  the  leading  object  of  siich  in- 
stitution ehaill  be  to  teach  "  such  brancSies 
of  learning  as  are  related  to  agriculture 
and  the  mechanic  arts"  —  "without  ex- 
cluding other  scientific  and  classical 
studies,  and  including  military  tactics/' 
pursuant  to  such  methods  and  manner  as 
the  legislatures  of  the  respective  states 
may  prescribe.  The  Act  contemplates  the 
endowment  of  colleges  already  in  exist- 
ence as  well  as  those  afterwards  to  be 
established.  All  that  is  required  is,  that 
the  college  shall  be  of  the  prescribed  kind. 
Furthermore,  the  language  used  in  section 
4  of  the  Act  of  July  2,  1862,  «upra,  p.  100, 
to  wit,  that  the  fund  shall  be  for  the  "  en- 
dowment, support,  and  maintenance  of,  at 
least,  one  coUege;  "  and  in  section  5,  that 
any  state  may  claim  the  benefit  of  the 
provisions  of  the  Act,  if  it  shall  "  provide, 
within  five  years,  at  least  not  less  than 
one  coNege,"  plainly  contemplates  the  pos- 
sible existence  of  more  than  one  college 
of  the  kind  described  in  each  state.    The 


money  in  the  hands  of  the  treasurer  is, 
therefore,  the  property  of  the  state,  held 
for  a  particular  purpose  and  no  other,  and 
the  legislature  of  the  state  should  regu- 
late its  distribution,  and  the  treasurer  has 
no  right  to  pay  it  out  until  he  is  directed 
so  to  do  by  the  state.  Massachusetts 
Agricultural  College  v.  Harden,  (1892) 
166  Mass.  150,  30  N.  E.  555.  See  also 
Cornell  University  v.  Fiske,  (1890)  136 
U.  S.  152,  10  S.  Ct.  775,  34  U.  S.  (L.  ed.) 
427;  In  re  Agricufltural  Funds,  (1890)  17 
R.  I.  815,  21  Atl.  916;  People  v.  Daven- 
port, (1889)  117  N.  Y.  649,  23  N.  E.  664. 
Appropriations  to  be  controUed  and  ad- 
mittisteied  by  state. —  This  Act  is  in  con- 
cord with  the  original  grant  for  the  pur* 
pose  of  founding  such  colleges,  in  the  Act 
of  July  2,  1862,  12  SUt.  L.  603,  ch. 
130,  supra,  p.  99,  which  Act  was  a  grant 
to  the  state;  and  the  control  of  the  fund* 
and  probably  also  of  the  colleges  estab- 
lished thereby,  was  committed  to  the 
state,  and  if  the  supplementary  funds 
granted  by  the  Act  of  Aug.  30,  1890,  were 
intended  to  be  otherwise  administered, 
there  should  appear,  at  least,  an  un- 
doubted inference  to  that  effect  in  the  lat- 
ter Act,  which  must  be  taken  to  have  been 
enacted  in  view  of  the  particular,  as  weH 
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as  the  general,  provisionB  of  the  Act  of 
1802.  Ihe  words  of  the  Act  of  Aug.  30, 
1890,  import  on  their  face  a  ^rant  to  the 
state,  and  therefore  a  duty  m  the  state 
to  administer  the  same  for  the  prescrihed 
purpose.  The  general  scope  of  the  Act  ic 
clearly  consonant  only  with  a  grant  to 
the  state.  By  the  terms  of  the  Act  the 
money  is  to  he  "  paid  to  each  state;  "  the 
amount  to  be  "paid  to  each  state"  is  to 
be  BO  much;  the  money  is  referred  to  as 
"  appropriated  to  the  states/'  and  the 
fund,  if '  lost,  diminished,  or  misapplied, 
''ehall  he  replaced  by  the  state  or  terri- 
tory to  which  it  belongs,"  and  the  United 
States  Circuit  Court  has  no  jurisdiction 
to  determine  rights  between  two  corpora- 
tions each  claiming  to  be  the  beneficiary, 
whidi  should  be  settled  by  state  legisla- 
tion, since  the  state  is  to  establish  the 
beneficiary,  to.  control  the  funds,  and  to 
be  responsible  for  its  misdeeds  and  for  its 
errors^  if  any  there  be,  as  to  the  applica^ 
tion  of  the  funds.  Brown  University  v, 
Rhode  Island  College  of  Agriculture,  etc., 
(1803)  66  Fed.  55.  See  also  this  title 
under  section  4  of  the  Act  of  July  2,  1862, 
ch.  130,  12  Stat.  L.  503,  9i»f>ra,  p.  100. 

Injunction  to  restrain  diversion  of  en- 
dowment fund. —  In  1863  the  state  of 
Connecticut  received  from  the  United 
States  Government,  under  and  by  virtue 
of  the  Act  of  Congress  of  July  2,  1862, 
mtpra,  p.  99,  land  scrip  which  subsequently 
sold  for  $135,000,  ''  for  the  usee  and  pur- 
poses prescribed  in  said  Act,"  which  pre- 
scribed ^uses  and  purposes"  was  the  in- 
vestment of  the  money  as  a  "perpetual 
fund,"  the  interest  of  which  was  to  be 
"appropriated  to  the  endowment,  mainte- 
nance,  and  support"  of  some  college  or 
eoHeges  in  Connecticut  (to  be  provided  by 
the  state  within  five  years),  where  the 
leading  object  should  be  to  teach  certain 
branches  of  learning  relating  to  agricul- 
ture and  the  mechenic  arts.  The  state 
accepted  the  donation  upon  the  terms  of 
the  Act  and  selected  Yale  College  for  the 
endowment  provided  by  the  Act  of  (Ik)n- 
gress.  Pursuant  to  the  Act  of  Congress 
of  Aug.  30,  1890,  the  secretary  of  the 
treasury  paid  over  to  the  state  treasurer 


the  additional  sums  provided  by  that  Act 
for  the  more  complete  endowment  and 
support  of  such  colleges  of  agriculture 
and  mechanic  arts,  and  the  United 
States  treasurer  thereupon  immediately 
transferred  the  fund  to  the  treasurer  of 
Yale  College  as  being  the  party  entitled 
to  receive  the  same  for  the  oeneflt  of  said 
collie  "  established  "  and  **  endowed  "  as 
aforesaid  under  the  Act  of  July  2,  1862. 
The  treasurer  of  the  college  refusing  to 
pay  over  any  of  the  funds  in  his  hands 
to  that  institution  and  threatening  to  di- 
vert them  in  obedience  to  the  direction  of 
the  general  assembly  of  the  state,  it  was 
held  that  the  college  was  entitled  to  its 
preventive  remedy  by  an  injunction  to  re- 
strain the  treasurer  from  paying  the  in- 
come of  the  land-scrip  funds  to  any  other 
person  than  itself.  But  the  court  does 
not  hold  that,  since  the  establishment  of 
Yale  College  by  its  endowment  under  the 
federal  statute  of  186^,  the  state  of  Con- 
necticut has  no  power  to  establish  another 
college  under  the  provisions  of  that  Act, 
or  to  make  any  other  disposition  of  the 
appropriations  under  the  federal  statute 
of  1890  than  those  which  it  had  specified 
in  the  state  statute  of  1863,  appropriating 
ihe  whole  interest  accruing  therefrom  to 
Yale  College.  Yale  College  t^.  Sanger, 
(1894)   62  Fed.  177. 

Selection  of  beneficiary  —  duty  of  state. 
—  The  endowment  of  land  and  money  con- 
ferred by  the  Act  of  July  2,  1862,  ch.  130, 
12  Stat.  L.  503,  8Upra,  p.  99,  and  this  Act, 
for  the  benefit  of  coU^fes  in  the  several 
states  for  the  dissemination  of  beaming 
and  agricultiure  and  mechanic  arts,  being 
grants  to  the  states  for  the  benefit  of  a 
college  or  colleges  situated  therein,  and 
the  state  being  required  to  accept  the 
grant  by  the  legislative  act,  it  is  the  duty 
of  the  state  legislature  to  select  the  bene- 
ficiary entitled  to  receive  and  expend  the 
funds.  State  i;.  Irvine,  (1906)  14  Wyo. 
318,  84  Pac.  90. 

Institutions  entitled  to  grants. —  See 
this  title  under  section  4  of  the  Act  of 
July  2,  1862,  di.  130,  12  Stat.  L.  503, 
supra,  p.  100. 


Sec.  2.  [Time,  manner,  eto.,  of  annual  payments  to  States  or  Terrir 
tories  —  assent  of  legislature  or  governor.]  That  the  sums  hereby  appro- 
priated to  the  States  and  Territories  for  the  further  endowment  and  sup- 
port of  colleges  shall  be  annually  paid  on  or  before  the  thirty-first  day  of 
July  of  each  year,  by  the  Secretary  of  the  Treasury,  upon  the  warrant  of 
the  Secretary  of  the  Interior,  out  of  the  Treasury  of  the  United  States, 
to  the  State  or  Territorial  treasurer,  or  to  such  officer  as  shall  be  desig- 
nated by  the  laws  of  such  State  or  Territory  to  receive  the  same,  who  shall, 
upon  the  order  of  the  tifustees  of  the  college,  or  the  institution  for  colored 
students,  immediately  pay  over  said  sums  to  the  treasurers  of  the  respective 
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colleges  or  other  institutions  entitled  to  receive  the  &ame,  and  such  treas- 
urers shall  be  required  to  report  to  the  Secretary  of  Apiculture  and  to 
the  Secretary  of  the  Interior,  on  or  before  the  first  day  of  September  of 
each  year,  a  detailed  statement  of  the  amount  so  received  and  of  its  dis- 
bursement. The  grants  of  moneys  authorized  by  this  act  are  made  subject 
to  the  legislative  assent  of  the  several  States  and  Territories  to  the  purpose 
of  said  grants :  Provided,  That  payments  of  such  installments  of  the  appro- 
priation herein  made  as  shall  become  due  to  any  State  before  the  adjourn- 
ment of  the  regular  session  of  legislature  meeting  next  after  the  passage 
of  this  act  shall  be  made  upon  the  assent  of  the  governor  thereof,  duly 
certified  to  the  Secretary  of  the  Treasury.    [26  Stat  L.  418.] 

Sec.  3.  [Diminution  of  fund  to  be  made  up  by  State  —  no  portion  to 
be  applied  to  buildings  —  annual  report.]  That  if  any  portion  of  the 
moneys  received  by  the  designated  officer  of  the  State  or  Territory  for  the 
further  and  more  complete  endowment,  support,  and  maintenance  of  col- 
leges, or  of  institutions  for  colored  students,  as  provided  in  this  act,  shall, 
by  any  action  or  contingency,  be  diminished  or  lost,  or  be  misapplied,  it 
shall  be  replaced  by  the  State  or  Territory  to  which  it  belongs,  and  until 
so  replaced  no  subsequent  appropriation  shall  be  apportioned  or  paid  to 
such  State  or  Territory;  and  no  portion  of  said  moneys  shall  be  applied, 
directly  or  indirectly,  under  any  pretense  whatever,  to  the  purchase,  erec- 
tion, preservation,  or  repair  of  any  building  or  buildings.  An  annual 
report  by  the  president  of  each  of  said  colleges  shall  be  made  to  the  Secre- 
tary of  Agriculture,  as  well  as  to  the  Secretary  of  the  Interior,  regarding 
the  condition  and  progress  of  each  college,  including  statistical  informa- 
tion in  relation  to  its  receipts  and  expenditures,  its  library,  the  number 
of  its  students  and  professors,  and  also  as  to  any  improvements  and  experi- 
ments made  under  the  direction  of  any  experiment  stations  attached  to 
said  colleges,  with  their  cost  and  results,  and  such  other  industrial  and 
economical  statistics  as  may  be  regarded  as  useful,  one  copy  of  which  shall 
be  transmitted  by  mail  free  to  all  other  colleges  further  endowed  under 
this  act.    [26  Stat  L,  418.] 

Sec.  4.  [Annual  ascertainment  and  certification  of  amounts  due  to 
States  —  Secretary  of  Interior  to  administer  law.]  That  on  or  before  the 
first  day  of  July  in  each  year,  after  the  passage  of  this  act,  the  Secretary 
of  the  Interior  shall  ascertain  and  certify  to  the  Secretary  of  the  Treasury 
as  to  each  State  and  Territory  whether  it  is  entitled  to  receive  its  share  of 
the  annual  appropriation  for  colleges,  or  of  institutions  for  colored  students, 
under  this  act,  and  the  amount  which  thereupon  each  is  entitled,  respec- 
tively, to  receive.  If  the  Secretary  of  the  Interior  shall  withhold  a  cer- 
tificate from  any  State  or  Territory  of  its  appropriation  the  facts  and  rea- 
sons therefor  shall  be  reported  to  the  President,  and  the  amount  involved 
shall  be  kept  separate  in  the  Treasury  until  the  close  of  the  next  Congress, 
in  order  that  the  State  or  Territory  may,  if  it  should  so  desire,  appeal  to 
Congress  from  the  determination  of  the  Secretary  of  the  Interior.    If  the 
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next  Congress  shall  not  direct  such  sum  to  be  paid  it  shall  be  covered  into 
the  Treasury.  And  the  Secretary  of  the  Interior  is  hereby  charged  with 
the  proper  administration  of  this  law.    [26  Stat.  L,  419,] 

Sec.  5.  [Annual  report  to  Congress.]  That  the  Secretary  of  the  Interior 
shall  annually  report  to  Congress  the  disbursements  which  have  been  made 
in  all  the  States  and  Territories,  and  also  whether  the  appropriation  of  any 
State  or  Territory  has  been  withheld,  and  if  so,  the  reasons  therefor.  [26 
Stat.  L.  419.] 

Sec.  6.  [Amendment,  repeal,  etc.]  Congress  may  at  any  time  amend, 
suspend,  or  repeal  any  or  all  of  the  provisions  of  this  act.   [26  Stat.  L.  419.] 


[Sec.  1.]  [Annual  appropriation  for  agricultural  colleges  increased— 
method  of  payment — courses  for  teachers.]  *  *  *  That  there  shall  be, 
and  hereby  is,  annually  appropriated,  out -of  .any  money  in  the  Treasury 
not  otherwise  appropriated,  to  be  paid  as  hereinafter  provided,  to  each 
State  and  Territory  for  the  more  complete  endowment  and  maintenance 
of  agricultural  colleges  now  established,  or  which  may  hereafter  be  estab- 
lished, in  accordance  with  the  Act  of  Congress  approved  July  second, 
eighteen  hundred  and  sixty-two,  and  the  Act  of  Congress  approved  August 
thirtieth,  eighteen  hundred  and  ninety,  the  sum  of  five  thousand  dollars, 
in  addition  to  the  sums  named  in  the  said  Act,  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  eight,  and  an  annual  increase  of  the 
amount  of  such  appropriation  thereafter  for  four  years  by  an  additional 
sum  of  five  thousand  dollars  over  the  preceding  year,  and  the  annual  sum 
to  be  paid  thereafter  to  each  State  and  Territory  shall  be  fifty  thousand 
dollars,  to  be  applied  only  for  the  purposes  of  the  agricultural  colleges  as 
defined  and  limited  in  the  Act  of  Congress  approved  July  second,  eighteen 
hundred  and  sixty-two,  and  the  Act  of  Congress  approved  August  thirtieth, 
eighteen  hundred  and  ninety.  That  the  sum  hereby  appropriated  to  the 
States  and  Territories  for  the  further  endowment  and  support  of  the  col- 
leges shall  be  paid  by,  to,  and  in  the  manner  prescribed  by  the  Act  of 
Congress  approved  August  thirtieth,  eighteen  hundred  and  ninety,  entitled 
**An  Act  to  apply  a  portion  of  the  proceeds  of  the  public  lands  to  the  more 
complete  endowment  and  support  of  the  colleges  for  the  benefit  of  agricul- 
ture and  the  mechanic  arts  established  under  the  provisions  of  the  Act 
of  Congress  approved  July  second,  eighteen  hundred  and  sixty-two,''  and 
the  expenditure  of  the  said  money  shall  be  governed  in  all  respects  by  the 
provisions  of  the  said  Act  of  Congress  approved  July  second,  eighteen  hun- 
dred and  sixty-two,  and  the  said  Act  of  Congress  approved  August 
thirtieth,  eighteen  hundred  and  ninety:  Provided,  That  said  colleges  may 
use  a  portion  of  this  money  for  providing  courses  for  the  special  prepara- 
tion of  instructors  for  teaching  the  elements  of  agriculture  and  the  mechanic 
arts.    [34  Stat.  L.  1281.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1907,  ch.  2007,  and  is 
known  as  the  ''  Nelson  Amendment." 

The  Act  of  July  2,  1862,  ch.  130,  mentioned  in  the  text,  is  given  supra,  p.  99,  and 
the  Act  of  Aug.  30,  1890,  ch.  841,  also  mentioned  in  the  text,  is  given  supra,  p.  103. 
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An  Act  To  provide  for  cooperative  agricultural  extension  work  between 
the  agricultural  collies  in  the  several  States  receiving  the  benefits 
of  an  Act  of  Congress  approved  July  second,  eighteen  hundred  and 
sixty-two,  and  of  Acts  supplementary  thereto,  and  the  United  States 
Department  of  Agriculture. 

[Act  of  May  8,  1914,  eft.  79,  38  Stat.  L.  372,] 

[Sec.  1.]  [Go-operative  agricultural  extension  work  inaugurated.] 
That  in  order  to  aid  in  diffusing  among  the  people  of  the  United  States 
useful  and  practical  information  on  subjects  relating  to  agriculture  and 
home  economics,  and  to  encourage  the  application  of  the  same,  there  may 
be  inaugurated  in  connection  with  the  college  or  colleges  in  each  State  now 
receiving,  or  which  may  hereafter  receive,  the  benefits  of  the  Act  of  Con- 
gress approved  July  second,  eighteen  hundred  and  sixty-two,  entitled  "An 
Act  donating  public  lands  to  the  several  States  and  Territories  which  may 
provide  colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts  " 
(Twelfth  Statutes  at  Large,  page  five  hundred  and  three),  and  of  the  Act 
of  Congress  approved  August  thirtieth,  eighteen  hundred  and  ninety 
(Twenty-sixth  Statutes  at  Large,  page  four  hundred  and  seventeen  and 
chapter  eight  hundred  and  forty-one),  agricultural  extension  work  which 
shall  be  carried  on  in  cooperation  with  the  United  States  Department  of 
Agriculture :  Provided,  That  in  any  State  in  which  two  or  more  such  col- 
leges have  been  or  hereafter  may  be  established  the  appropriations  herein- 
after made  to  such  State  shall  be  administered  by  such  college  or  colleges 
as  the  legislature  of  such  State  may  direct :  Provided  further ,  That  pend- 
ing the  inauguration  and  development  of  the  cooperative  extension  work 
herein  authorized,  nothing  in  this  Act  shall  be  construed  to  discontinue 
either  the  farm  management  work  or  the  farmers'  cooperative  demonstra- 
tion work  as  now  conducted  by  the  Bureau  of  Plant  Lidustry  of  the  Depart- 
ment of  Agriculture.     [38  Stat.  L.  372.] 

This  is  the  first  section  of  the  "Agricultural  Extension  Work  Act." 

The  Act  of  July  2,  1862,  (h.  130,  mentioned  in  the  text,  is  given  supra,  p.  99,  and 

the  Act  of  Auff.  30,  1890,  ch.  841,  also  mentioned  in  the  text,  is  ffiven  supra,  p.  103. 
By  a  provision  of  the  Agricultural  Appropriation  Act  of  March  4,  1916,  ch.  144,  i  I, 

38  Stat  L.  1110,  given  under  the  title  Agriculture,  vol.  1,  p.  241,  an  annual  report 

on  the  work  and  expenditures  under  this  Act  was  to  be  prepared. 

Sec.  2.  [Course  of  instruction.]  That  cooperative  agricultural  exten- 
sion work  shall  consist  of  the  giving  of  instruction  and  practical  demonstra- 
tions in  agriculture  and  home  economics  to  persons  not  attending  or  resident 
in  said  colleges  in  the  several  communities,  and  imparting  to  such  persons 
information  on  said  subjects  through  field  demonstrations,  publications, 
and  otherwise ;  and  this  work  shall  be  carried  on  in  such  manner  as  may 
be  mutually  agreed  upon  by  the  Secretary  of  Agriculture  and  the  State 
agricultural  college  or  colleges  receiving  the  benefits  of  this  Act.  [  38  Stat. 
L.  373.] 

Sec.  3.  [Appropriations  far  payment  of  expenses.]  That  for  the  pur- 
pose of  paying  the  expenses  of  said  cooperative  agricultural  extension 
work  and  the  necessary  printing  and  distributing  of  information  in  con- 
nection with  the  same,  there  is  permanently  appropriated,  out  of  any 
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money  in  the  Treasury  not  otherwise  appropriatedi  the  sum  of  $480,000 
for  each  year,  $10,000  of  which  shall  be  paid  annually,  in  the  manner  here- 
inafter provided,  to  each  State  which  shall  by  action  of  its  legislature  assent 
to  the  provisions  of  this  Act:  Provided,  That  payment  of  such  install- 
ments of  the  appropriation  hereinbefore  made  as  shall  become  due  to  any 
State  before  the  adjournment  of  the  regular  session  of  the  legislature 
meeting  next  after  the  passage  of  this  Act  may,  in  the  absence  of  priar 
legislative  assent,  be  made  nx>on  the  assent  of  the  governor  thereof,  duly 
certified  to  the  Secretary  of  the  Treasury :  Provided  further,  That  there 
is  also  appropriated  an  additional  sum  of  $600,000  for  the  fiscal  year  fol- 
lowing that  in  which  the  foregoing  appropriation  first  becomes  available, 
and  for  each  year  thereafter  for  seven  years  a  sum  exceeding  by  $500,000 
the  sum  appropriated  for  each  preceding  year,  and  for  each  year  there- 
after there  is  permanently  appropriated  for  each  year  the  sum  of  $4,100,000 
in  addition  to  the  sum  of  $480,000  hereinbefore  provided:  Provided 
further,  That  before  the  funds  herein  appropriated  shall  become  available 
to  any  college  for  any  fiscal  year  plans  for  the  work  to  be  carried  on  under 
this  Act  shall  be  submitted  by  the  proper  officials  of  each  college  and 
approved  by  the  Secretary  of  Agriculture.  Such  additional  sums  shall  be 
used  only  for  the  purposes  hereinbefore  stated,  and  shall  be  allotted 
annually  to  each  State  by  the  Secretary  of  Agriculture  and  paid  in  the 
manner  hereinbefore  provided,  in  the  proportion  which  the  rural  population 
of  each  State  bears  to  the  total  rural  population  of  all  the  States  as  deter- 
mined by  the  next  preceding  Federal  census :  Provided  further.  That  no 
payment  out  of  the  additional  appropriations  herein  provided  shall  be 
made  in  any  year  to  any  State  until  an  equal  sum  has  been  appropriated 
for  that  year  by  the  legislature  of  such  State,  or  provided  by  State,  county, 
college,  local  authority,  or  individual  contributions  from  within  the  State, 
for  the  maintenance  of  the  cooperative  agricultural  extension  work  pro- 
vided for  in  this  Act.    [38  Stat  L.  373.] 

Sec.  4.  [Payment  of  sums  appropriated  —  report  of  receipts  and  dis- 
bursements.] That  the  sums  hereby  appropriated  for  extension  work  shall 
be  paid  in  equal  semiannual  payments  on  the  first  day  of  January  and  July 
of  each  year  by  the  Secretary  of  the  Treasury  upon  the  warrant  of  the 
Secretary  of  Agriculture,  out  of  the  Treasury  of  the  United  States,  to  the 
treasurer  or  other  officer  of  the  State  duly  authorized  by  the  laws  of  the 
State  to  receive  the  same;  and  such  officer  shall  be  required  to  report  to 
the  Secretary  of  Agriculture,  on  or  before  the  first  day  of  September  of 
each  year,  a  detailed  statement  of  the  amount  so  received  during  the 
previous  fiscal  year,  and  of  its  disbursement,  on  forms  prescribed  by  the 
Secretary  of  Agriculture.    [38  Stat.  i.  374.] 

Sec.  5.  [Moneys  received  for  extension  work  lost  or  misapplied  — 
report  of  work  done,  etc.]  That  if  any  portion  of  the  moneys  received  by 
the  designated  officer  of  any  State  for  the  support  and  maintenance  of 
cooperative  agricultural  extension  work,  as  provided  in  this  Act,  shall  by 
any  action  or  contingency  be  diminished  or  lost,  or  be  misapplied,  it  shall 
be  replaced  by  said  State  to  which  it  belongs,  and  until  so  replaced  no 
subsequent  appropriation  shall  be  apportioned  or  paid  to  said  State,  and 
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no  portion  of  said  moneys  shall  be  applied,  directly  or  indirectly,  to  the 
purchase,  erection,  preservation,  or  repair  of  any  building  or  buildings,  or 
the  purchase  or  rental  of  land,  or  in  college-course  teaching,  lectures  in 
colleges,. promoting  agricultural  trains,  or  any  other  purpose  not  specified 
in  this  Act,  and  not  more  than  five  per  centum  of  each  annual  appropria- 
tion shall  be  applied  to  the  printing  and  distribution  of  publications.  It 
shall  be  the  duty  of  each  of  said  colleges  annually,  on  or  before  the  first 
day  of  January,  to  make  to  the  governor  of  the  State  in  which  it  is  located 
a  full  and  detailed  report  of  its  operations  in  the  direction  of  extension 
work  as  defined  in  this  Act,  including  a  detailed  statement  of  receipts  and 
expenditures  from  all  sources  for  this  purpose,  a  copy  of  which  report 
shall  be  sent  to  the  Secretary  of  Agrictdture  and  to  the  Secretary  of  the 
Treasury  of  the  United  States.     [38  Stat.  L.  374.] 

Sec.  6.  [States  entitled  to  share  in  appropriatioiis.]  That  on  or  before 
the  first  day  of  July  in  each  year  after  the  passage  of  this  Act  the  Secretary 
of  Agriculture  shall  ascertain  and  certify  to  the  Secretary  of  the  Treasury 
as  to  each  State  whether  it  is  entitled  to  receive  its  share  of  the  annual 
appropriation  for  cooperative  agricultural  extension  work  under  this  Act, 
and  the  amount  which  it  is  entitled  to  receive.  If  the  Secretary  of  Agri- 
culture shall  withhold  a  certificate  from  any  State  of  its  appropriation,  the 
facts  and  reasons  therefor  shall  be  reported  to  the  President,  and  the 
amount  involved  shall  be  kept  separate  in  the  Treasury  until  the  expiration 
of  the  Congress  next  succeeding  a  session  of  the  legislature  of  any  State 
from  which  a  certificate  has  been  withheld,  in  order  that  the  State  may, 
if  it  should  so  desire,  appeal  to  Congress  from  the  determination  of  the 
Secretary  of  Agriculture.  If  the  next  Congress  shall  not  direct  such  sum 
to  be  paid,  it  shall  be  covered  into  the  Treasury.    [38  Stat.  L.  374.] 

Sec.  7.  [Reports  by  Secretary  of  Agriculture.]  That  the  Secretary  of 
Agriculture  shall  make  an  annual  report  to  Congress  of  the  receipts, 
expenditures,  and  results  of  the  cooperative  agricultural  extension  work 
in  all  of  the  States  receiving  the  benefits  of  this  Act,  and  also  whether  the 
appropriation  of  any  State  has  been  withheld ;  and  if  so,  the  reasons  there- 
for.    [38  Stat,  L.  374.] 

Sec.  8.  [Alteration,  amendment,  or  repeal.]  That  Congress  may  at 
any  time  alter,  amend,  or  repeal  any  or  all  of  the  provisions  of  this  Act. 
[38  Stat.  L.  374.] 


V.    MARINE  BIOLOGICAL  STATION 

An  Act  To  'authorise  the  establishment  of  a  marine  biological  station  on 
the  Oulf  coast  of  the  State  of  Florida. 

[Act  of  March  1,  1911,  ch.  189,  36  Stat.  L.  964.] 

[Sec.  I.]  [Marine  biological  station  authorized.]  That  the  Secretary 
of  Commerce  and  Labor  be,  and  he  is  hereby,  authorized,  empowered,  and 
directed  to  establish  a  marine  biological  station  on  the  Gulf  of  Mexico  at 
a  point  on  the  coast  of  the  State  of  Florida,  to  be  selected  by  him  in  said 
State :    Provided,  That  the  State  of  Florida  donates  and  transfers,  free  of 


EDUCATION  111 

cost,  to  the  Qovernment  of  the  United  States  necessary  land  and  water 
rights  upon  which  may  be  erected  snch  buildings,  wharves,  and  other 
struetiires  as  may  be  necessary  for  the  proper  equipment  of  said  station, 
such  biological  station,  buildings,  wharves,  and  other  structures  not  to  cost 
exceeding  fifty  thousand  dollars.     [36  Stat.  L.  964,] 

By  the  Act  of  March  4,  1013,  ch.  141,  §  1,  37  Stat.  L.  736,  given  under  the  title 
Labob  Depabtment,  the  Secretary  of  Commerce  and  Lahor  was  designated  the  Secretary 
ol  Gonunerce. 

The  provisions  of  the  text  requiring  the  state  of  Florida  to  donate  the  land  and  water 
rights  for  the  station  therein  authorized  were  amended  by  the  Act  of  Aug.  1,  1914,  ch. 
223,  i  1,  infra,  p.  111. 

# 

Seo.  2.  [Admission  to  station.]  That  the  professors,  instructors,  and 
students  of  the  several  land-grant,  agricultural,  and  mechanical  colleges  of 
the  United  States  shall  be  admitted  to  said  station  to  pursue  such  investi- 
gation in  fish  culture  and  biology  as  may  be  practicable,  without  cost  to 
the  Qovernment,  under  such  rules  and  regulations  as  may  be  from  time 
to  time  prescribed  by  the  Secretary  of  Commerce  and  Labor.  [36  Stat,  L. 
964.] 

As  to  the  Secretary  of  Commerce  and  Lahor,  see  the  note  to  the  preceding  section  of 
this  Act. 


[Sec.  1.]  [Donation  of  land  for  station.]  •  •  •  The  provision  of 
the  Act  to  authorize  the  establishment  of  a  marine  biological  station  on  the 
Gulf  coast  of  the  State  of  Florida,  approved  March  first,  nineteen  hundred 
and  eleven,  requiring  the  State  of  Florida  to  donate  and  transfer  free 
of  cost  the  necessary  land  and  water  rights  for  such  station,  is  hereby 
amended  and  modified  to  read  as  follows:  Provided,  That  the  State  of 
Florida,  a  corporation,  a  firm,  or  an  individual  donates  and  transfers  free 
of  cost  to  the  Government  of  the  United  States  the  necessary  land  and 
water  rights.    [38' Stat.  L.  665,] 

This  is  from  the  Sundry  CirU  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
The  Act  of  March  1,  1911,  ch.  189,  amended  by  the  text,  is  given  supra,  p.  110. 


VL    USE    OF    OOVESNMENT   LITERAB7   AND   SCIENTIFIC 

COLLECTIONS 

[Sec.  1.]  [Distribution  of  duplicate  specimens  by  National  Museum  and 
Fish  Commission.]  *  *  *  And  the  distribution  of  duplicate  specimens 
of  the  National  Museum  and  Fish  Commission  may  be  made  to  colleges, 
academies,  and  other  .institutions  of  learning  upon  the  payment  by  the 
recipients  of  the  cost  of  preparation  for  transportation  and  the  transporta- 
tion thereof.     [22  Stat.  L.  629,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  143.  The 
same  provision  occurs  in  the  Sundry  Civil  Appropriation  Act  of  Aug.  7/1882,  ch.  433^ 
22  Stat.  L.  332.  .....:.  .  . 

See  the  title  SHrnrsoiaAN  Institutiott. 
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Joint  resolution  to  encourage  the  establishment  and  endowment  of  instl- 
tutions  of  learning  at  the  national  capital  by  defining  the  policy  of  the 
Oovemment  with  reference  to  the  use  of  its  literary  and  sdentiflo 
collections  by  students. 

[Res.  of  April  12,  1892,  No.  8,  27  Stat  L,  395.] 

[Scientific  and  literary  collections  accessible  to  investigators  and  to 
students.]  That  the  facilities  for  research  and  illustration  in  the  following 
and  any  other  Governmental  collections  now  existing  or  hereafter  to  be 
established  in  the  city  of  Washington  for  the  promotion  of  knowledge  shall 
be  accessible,  under  such  rules  and  restrictions  as  the  officers  in  charge  of 
each  collection  may  prescribe,  subject  to  such  authority  as  is  now  or  may 
hereafter  be  permitted  by  law,  to  the  scientific  investigators  and  to  students 
of  any  institution  of  higher  education  now  incorporated  or  hereafter  to  be 
incorporated  under  the  laws  of  Congress  or  of  the  District  of  Columbia^ 
to  wit: 

One.  Of  the  Library  of  Congress. 

Two.  Of  the  National  Museum. 

Three.  Of  the  Patent  Office. 

Four.  Of  the  Bureau  of  Education. 

Five.  Of  the  Bureau  of  Ethnology, 

Six.  Of  the  Army  Medical  Museum. 

Beven.  Of  the  Department  of  Agriculture. 

Eight.  Of  the  Fish  Commission. 

Nine.  Of  the  Botanic  Gardens. 

Ten.  Of  the  Coast  and  Geodetic  Survey. 

Eleven.  Of  the  Geological  Survey. 

Twelve.  Of  the  Naval  Observatory.    [27  Stat  L.  395.] 

A  preamble  to  the  foregoing  Resolutioii  was  as  follows: 

''Whereas,  large  collections  illustrative  of  the  various  arts  and  sciences  and  faciU- 
tating  literary  and  scientific  research  have  been  accumulated  by  the  action  of  Congress 
through  a  series  of  years  at  the  national  capital;  and 

"  Whereas  it  was  the  original  purpose  of  tilie  Oovemment  thereby  to  promote  research 
and  the  diffusion  of  knowledge,  and  is  now  the  settled  policy  and  present  practice  of 
those  charged  with  the  care  of  these  collections  specially  to  encourage  students  who 
devote  their  time  to  the  investigation  and  study  of  any  branch  of  knowledge  by 
aUowing  to  them  aU  proper  use  thereof ;  and 

"  Whereas  it  is  represented  that  the  enumeration  of  these  facilities  and  the  formal 
statement  of  this  policy  will  encourage  the  establishment  and  endowment  of  insti- 
tions  of  learning  at  the  seat  of  Government,  and  promote  the  work  of  education  by 
attracting  students  to  avail  themselves  of  the  advantages  i^oresaid  under  the  direction 
of  competent  instructors:    Therefore," 


[Seo.  1.]  [Study  and  research  in  Department!,  etc.,  for  students.] 
•  •  •  That  facilities  for  study  and  research  in  the  Government  Depart- 
ments, the  Library  of  Congress,  the  National  Museum,  the  Zoological  Park, 
the  Bureau  of  Ethnology,  the  Fish  Commission,  the  Botanic  Gardens,  and 
similar  institutions  hereafter  established  shall  be  afforded  to  scientific 
investigators  and  to  duly  qualified  individuals,  students,  and  graduates 
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of  institutions  of  learning  in  the  several  States  and  Territories,  as  well 
as  in  the  District  of  Columbia,  under  such  rules  and  restrictions  as  the 
heads  of  the  Departments  and  Bureaus  mentioned  may  prescribe.  [31 
Stat.  L.  1039.] 

The  above  provision  occurs  in  the  Deficiencies  Appropriation  Act  of  March  3,  1901, 
ch.  831. 


Vn.    STTTD7   OF   EFFECTS    OF   ALCOHOLIC   DBINES   AND 

NABC0TI08 

An  act  to  provide  for  tiie  study  of  the  nature  of  alcoholic  drinks  and 
narcotics,  and  of  their  effects  upon  the  human  system,  in  connection 
with  the  several  divisions  of  the  subject  of  physiology  and  hygiene, 
by  the  pnpilB  in  the  public  schools  of  the  Territories  and  of  the  Dis- 
trict of  Columbia,  and  in  the  Military  and  Naval  Academies,  and 
Indian  and  colored  schools  in  the  Territories  of  the  United  States. 

[Act  of  May  20,  1886,  ch.  362,  24  Stat.  L.  69.] . 

[Seo.  1.]  [Study  of  effects  of  alcoholic  drinks  and  narcotics  to  be  com- 
pulsory.] That  the  nature  of  alcoholic  drinks  and  narcotics,  and  special 
instructions  as  to  their  effects  upon  the  human  system,  in  connection  with 
the  several  divisions  of  the  subject  of  physiology  and  hygiene,  shall  be 
included  in  the  branches  of  study  taught  in  the  common  or  public  schools, 
and  in  the  Military  and  Naval  Schools,  and  shall  be  studied  and  taught 
as  thoroughly  and  in  the  same  manner  as  other  like  required  branches  are  in 
said  schools,  by  the  use  of  text-books  in  the  hands  of  pupils  where  other 
branches  are  thus  studied  in  said  schools,  and  by  all  pupils  in  all  said 
schools  throughout  the  Territories,  in  the  Military  and  Naval  Academies  of 
the  United  States,  and  in  the  District  of  Columbia,  and  in  all  Indian  and 
colored  schools  in  the  Territories  of  the  United  States.    [24  Stat.  L.  69.] 

Sec.  2.  [Officers  failing  to  enforce  act  to  be  removed.]  That  it  shall 
be  the  duty  of  the  proper  oflBcers  in  control  of  any  school  described  in  the 
foregoing  section  to  enforce  the  provisions  of  this  act ;  and  any  such  officer, 
school  director,  committee,  superintendent,  or  teacher  who  shall  refuse 
or  neglect  to  comply  with  the  requirements  of  this  act,  or  shall  neglect  or 
fail  to  make  proper  provisions  for  the  instruction  required  and  in  the 
manner  specified  by  the  first  section  of  this  act,  for  all  pupils  in  each  and 
every  school  under  his  jurisdiction,  shall  be  removed  from  office,  and  the 
vacancy  filled  as  in  other  cases.    [24  Stat.  L.  69.] 

Sec.  3.  [Teachers  to  pass  examination  on  hygiene,  etc.]  That  no  cer- 
tificate shall  be  granted  to  any  person  to  teach  in  the  public  schools  of  the 
District  of  Columbia  or  Territories,  after  the  first  day  of  January,  anno 
Domini  eighteen  hundred  and  eighty-eight,  who  has  not  passed  a  satis- 
factory examination  in  physiology  and  hygiene,  with  special  reference  to 
the  nature  and  the  effects  of  alcoholic  drinks  and  other  narcotics  upon  the 
human  system.  [24  Stat.  L.  69.] 
3  F.  S.  A.—  5 
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VnL    EDUCATION  OF  THE  BLIND 
An  Act  To  promote  the  education  of  the  blind. 

[Act  of  March  3, 1879,  ch.  186,  20  Stat.  L.  467,] 

[Seo.  1.]  [Permanent  fund  to  aid  education  of  the  blind.]  That  the 
sum  of  two  hundred  and  fifty  thousand  dollars,  out  of  money  in  the  United 
States  Treasury  not  otherwise  appropriated,  be,  and  hereby  is,  set  apart 
as  a  perpetual  fund  for  the  purpose  of  aiding  the  education  of  the  blind 
in  the  United  States  of  America,  through  the  American  Printing  House  for 
the  Blind.     [20  Stat  L.  467,] 

The  foregoing  section  was  preceded. by  the  following  preamble: 

"Whereas,  the  trustees,  superintendents,  and  teachers  of  the  various  State  and 
public  institutions  for  the  instruction  of  the  blind,  representing  the  interests  of  over 
thirty  thousand  blind  persons  in  the  United  States,  have  \inited  in  a  petition  to  Con- 
gress to  take  into  consideration  the  needs  of  the  blind  of  the  United  States;  and 

"  Whereas  the  Association  of  the  American  Instructors  of  the  Blind,  at  their  session 
in  Philadelphia,  in  August,  eighteen  hundred  and  seventy-six,  representing  twenty-six 
State  and  public  institutions  for  the  instruction  of  the  blind,  have  set  forth  in  a  series 
of  resolutions  that  the  especial  needs  of  the  blind  are  embossed  books  and  tangible 
apparatus,  and.  have  reconunended  that  if  any  aid  should  be  given  by  Congress  it  would 
most  efficiently  come  through  increasing  the  means  of  the  American  Printing  House 
for  the  Blind,  located  at  Louisville,  Kentucky;  and 

"Whereas  it  appears  that  the  Kentucky  legislature,  in  eighteen  hundred  and  fifty- 
eight,  by  an  act  of  special  legislation,  declared  James  Guthrie,  W.  F.  Bullock,  Theodore 
S.  Bell,  Bryce  M.  Patten,  John  Milton,  H.  T.  Curd,  and  A.  0.  Brannin,  and  their 
successors,  a  body  corporate  under  the  name  and  style  of  the  Trustees  of  the  American 
Printing  House  for  the  Blind,  with  the  avowed  purpose  of  printing  books  and  making 
apparatus  for  the  instruction  of  the  blind  of  the  United  States,  for  general  distribution, 
and  for  the  sake  of  philanthropy,  and  with  no  desire  for  pecuniary  gain;  and 

"  Whereas  the  States  of  Louisiana.  Mississippi,  Tennessee,  Kentucky,  New  Jersey, 
and  Delaware  have  made  appropriations  for  the  aid  of  said  American  Printing  House 
for  the  Blind,  of  which,  on  account  of  the  outbreak  of  the  civil  war,  only  a  small  part 
of  the  money  appropriated  by  the  first  three  named  States  was  ever  available;  and 

"  Whereas  by  the  money  from  the  States  of  Kentucky,  New  Jersey,  and  Delaware, 
a  printing-house  for  the  blind  was  established,  and  is  now  supplied  with  presses,  type, 
stereotype  foundry,  steam-engine,  a  well-equipped  bindery,  and  all  the  appliances  neces- 
sary for  the  manufacture  of  embossed  books,  and  has  for  the  last  ten  years  been  manu- 
facturing embossed  books  superior  in  every  way  to  any  manufactured  elsewhere,  which 
have  been  distributed  gratuitously  to  the  blind  in  the  States  of  Kentucky,  New  Jersey, 
and  Delaware,  by  which  the  blind  in  those  States  have  been  very  much  benefited ;  and 

"  Whereas  it  is  desirable  that  the  blind  of  the  whole  country  should  be  equally 
benefited,  and  the  intentions  of  the  trustees  to  establish  an  educational  institution  of 
the  most  practical  beneficence  and  wisest  philanthropy  upon  a  national  basis,  should 
be  accomplished,  inasmuch  as  the  education  of  the  blind  is  a  subject  of  national 
importance :     Therefore," 

As  to  the  education  of  indigent  blind,  see  the  title  Hospitals  aitd  Asylums. 

See  American  Printing  House  v.  American  Printing  House,  (1881)  104  U.  S.  711, 
26  U.  S.    (L.  ed.)    902. 

Sec.  2.  [Fund  to  be  held  in  trust  and  invested.]  That  the  Secretary 
of  the  Treasury  of  the  United  States  is  hereby  directed  to  hold  said  sum 
in  trust  for  the  purpose  aforesaid;  and  it  shall  be  his  duty,  upon  the 
passage  of  this  act,  to  invest  said  sum  in  United  States  interest-bearing 
bonds,  bearing  interest  at  four  per  centum,  of  the  issue  of  July,  eighteen 
hundred  and  seventy,  and  upon  their  maturity  to  reinvest  their  proceeds 
in  other  United  States  interest-bearing  bonds,  and  so  on  forever.  [20 
8iai.  i.  468.] 

This  section  was  affected  by  the  provisions  of  the  Act  of  June  25,  1906,  ch.  3*636, 
iufra^  p.  116. 
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Seo.  3.  [Conditions  of  payment  to  American  Printing  House  for  Blind.^ 

That  the  Secretary  of  the  Treasury  of  the  United  States  is  hereby  author- 
ized to  pay  over,  semi-annually,  to  the  trustees  of  the  American  Printing 
House  for  the  Blind,  located  in  Louisville,  Kentucky,  and  chartered  in 
eighteen  hundred  and  fifty-eight  by  the  legislature  of  Kentucky,  upon  the 
requisition  of  their  president,  countersigned  by  their  treasurer,  the  semi- 
annual interest  upon  the  said  bonds,  upon  the  following  conditions : 

First.  The  income  upon  the  bonds  thus  held  in  trust  for  the  education 
of  the  blind  shall  be  expended  by  the  trustees  of  the  American  Printing 
House  each  year  in  manufacturing  and  furnishing  embossed  books  for  the 
blind  and  tangible  apparatus  for  their  instruction ; 

And  the  total  amount  of  such  books  and  apparatus  so  manufactured  and 
furnished  by  this  income  shall  each  year  be  distributed  among  all  the  public 
institutions  for  the  education  of  the  blind  in  the  States  and  Territories  of 
the  United  States  and  the  District  of  Columbia,  upon  the  requisition  of  the 
superintendent  of  each,  duly  certified  by  its  board  of  trustees. 

The  basis  of  such  distribution  shall  be  the  total  number  of  pupils  in  all 
the  public  institutions  for  the  education  of  the  blind,  to  be  authenticated 
in  such  manner  and  as  often  as  the  trustees  of  the  said  American  Printing 
House  shall  require; 

And  each  institution  shall  receive,  in  books  and  apparatus,  that  portion 
of  the  total  income  of  said  bonds  held  by  the  Secretary  of  the  Treasury  of 
the  United  States  in  trust  for  the  education  of  the  blind,  as  is  shown  by  the 
ratio  between  the  number  of  pupils  in  that  institution  for  the  education  of 
the  blind  and  the  total  number  of  pupils  in  all  the  public  institutions  for 
the  education  of  the  blind,  which  ratio  shall  be  computed  upon  the  first 
Monday  in  January  of  each  year. 

Second.  No  part  of  the  income  from  said  bonds  shall  be  expended  in  the 
erection  or  leasing  of  buildings. 

Third.  No  profit  shall  be  put  on  any  books  or  tangible  apparatus  for  the 
instruction  of  the  blind  manufactured  or  furnished  by  the  trustees  of  said 
American  Printing  House  for  the  Blind,  located  in  LouisvillCi  Kentucky; 
and  the  price  put  upon  each  article  so  manufactured  or  furnished  shall 
only  be  its  actual  cost. 

Fourth.  The  Secretary  of  the  Treasury  of  the  United  States  shall  have 
the  authority  to  withhold  the  income  arising  from  said  bonds  thus  set  apart 
for  the  education  of  the  blind  of  the  United  States  whenever  he  shall 
receive  satisfactory  proof  that  the  trustees  of  said  American  Printing  House 
for  the  Blind,  located  in  Louisville,  Kentucky,  are  not  using  the  income 
from  these  bonds  for  the  benefit  of  the  blind  in  the  public  institutions  for 
the  education  of  the  blind  in  the  United  States. 

Fifth.  Before  any  money  be  paid  to  the  treasurer  of  the  American  Print- 
ing House  for  the  Blind  by  the  Secretary  of  the  Treasury  of  the  United 
States,  the  treasurer  of  the  American  Printing  House  for  the  Blind  shall 
execute  a  bond,  with  two  approved  sureties,  to  the  amoimt  of  twenty  thou- 
sand dollars,  conditioned  that  the  interest  so  received  shall  be  expended 
according  to  this  law  and  all  amendments  thereto,  which  shall  be  held  by 
the  Secretary  of  the  Treasury  of  the  United  States,  and  shall  be  renewed 
every  two  years. 

Sixth.  The  superintendents  of  the  various  public  institutions  for  the 
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education  of  the  blind  in  the  United  States  shall  each,  ex  officio,  be  a  meni< 
ber  of  the  board  of  trustees  of  the  American  Printing  House  for  the  Blind, 
located  in  the  city  of  Louisville,  Kentucky.    [20  Stat.  L.  468.] 

Sec.  4.  [Trustees  to  make  annual  reports.]  That  the  trustees  of  said 
American  Printing  House  for  the  Blind  shall  annually  make  to  the  Secre- 
tary of  the  Treasury  of  the  United  States  a  report  of  the  items  of  their 
expenditure  of  the  income  of  said  bonds  during  the  year  preceding  their 
report,  and  shall  annually  furnish  him  with  a  voucher  from  each  public 
institution  for  the  education  of  the  blind,  showing  that  the  amount  of 
books  and  tangible  apparatus  due  has  been  received.     [20  Siat  L.  469.] 

Sec.  5.  [Effect.]  That  this  act  shall  take  effect  from  and  after  its 
passage.    [20  Siat.  L.  469.] 


An  Act  To  modify  the  requirements  of  the  Act  entitled  ''An  Act  to  pro- 
mote the  education  of  the  blind/'  approved  March  third,  eighteen 
hundred  and  seventy-nine. 

[Act  of  June  25, 1906,  ch.  3536,  34  Stat.  L.  460.] 

[Proceeds  of  matured  bonds  made  a  trust  fund  —  permanent  .annual 
appropriation  in  place  of  interest  —  disposition.]    That  the  sum  of  two 

hundred  and  fifty  thousand  dollars  heretofore  invested  in  United  States 
registered  four  per  centum  bonds,  funded  loan  of  nineteen  hundred  and 
seven,  inscribed  **  Secretary  of  the  Treasury,  trustee  —  interest  to  the 
Treasurer  of  the  United  States  for  credit  of  appropriation  *  To  promote  the 
education  of  the  blind,'  '*  shall  upon  the  maturity  and  redemption  of  said 
bonds  on  the  first  day  of  July,  nineteen  hundred  and  seven,  in  lieu  of  rein- 
vestment in  other  Government  bonds,  be  set  apart  and  credited  on  the  books 
of  the  Treasury  Department  as  a  perpetual  trust  fund ;  and  the  sum  of  ten 
thousand  dollars,  being  equivalent  to  four  per  centum  on  the  principal 
of  said  trust  fund,  be,  and  the  same  is  hereby,  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  and  such  appropria- 
tion shall  be  deemed  a  permanent  annual  appropriation  and  shall  be 
expended  in  the  manner  and  for  the  purposes  authorized  by  the  Act 
approved  March  third,  eighteen  hundred  and  seventy-nine,  entitled  **An 
Act  to  promote  the  education  of  the  blind,"  approved  March  third,  eighteen 
hundred  and  seventy-nine.     [34  Stat.  L.  460.] 

The  Act  ol  March  3,  1879,  ch.  186,  mentioned  in  the  text,  is  given  supra,  p.  114. 


IX.    HOWARD  UNIVEBSITY 

[Sec.  1.]  [Report  on  condition,  receipts  and  disbursements.]     The 

President  and  directors  of  the  Howard  University  shall  report  to  the 
Secretary  of  the  Interior  the  condition  of  the  institution  on  the  first  of 
July  of  each  year,  embracing  therein  the  number  of  pupils  received  and 
discharged  or  leaving  the  same  for  any  cause  during  the  preceding  year, 
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and  the  number  remaining;  also,  the  branches  of  knowledge  and  industry 
taught  and  the  progress  made  therein,  together  with  a  statement  showing 
the  receipts  of  the  institution  and  from  what  sources,  and  its  disburse- 
ments and  for  what  objects.     [30  Stat.  L,  624.] 

ThiB  is  from  the  Sundry  Civil  Appropriation  Act  of  July  1,  1808,  ch.  546.  Similar 
provisiona  occur  in  prior  Appropriation  Acts.  See  26  Stat.  L.  073;  27  Stat.  L.  372;  27 
Stat.  L.  605.  The  provision  in  the  Act  of  Aug.  5,  1802,  ch.  380,  27  Stat.  L.  372,  reads 
as  follows: 

"  For  maintenance  of  the  Howard  University,  to  be  used  in  payment  of  part  of  the 
salaries  of  the  officers,  professors,  teachers,  and  other  regular  employees  of  the  uni- 
versity, the  balance  of  which  will  be  paid  from  donations  and  other  sources,  .  .  . 
And  the  proper  officers  of  said  university  shall  report  annually  to  the  Secretary  of  the 
Interior  how  the  appropriation  is  expended;  and  the  Secretary  of  the  Interior  shall 
estimate  in  detail  for  the  next  fiscal  year  the  items  of  expenditure  provided  for  in  this 
paragraph;     .     .    .* 


[Sec.  1.]  [Use  of  appropriationB  for  theological  department  forbidden 
—  inspection.]  •  •  •  That  hereafter  no  part  of  the  appropriations 
made  by  Congress  for  the  Howard  University  shall  be  used,  directly  or 
indirectly,  for  the  support  of  the  theological  department  of  said  university, 
nor  for  the  support  of  any  sectarian,  denominational,  or  religious  instruc- 
tion therein :  Afid  provided  further,  That  no  part  thereof  shall  be  paid  to 
said  university  until  it  shall  accord  to  the  Secretary  of  the  Interior,  or  to 
his  designated  agent  or  agents,  authority  to  visit  and  inspect  such  university 
and  to  control  and  supervise  the  expenditure  therein  of  all  moneys  paid 
under  said  appropriations.     [30  Stat.  L.  1101.] 

This  is  from  the*  Sundry  Civil  Appropriation  Act  of  March  3,  1899,  ch.  424.  Sub- 
stantially the  same  provision  occurs  in  the  Act  of  July  1,  1898,  ch.  546,  30  Stat.  L. 
624. 


EIGHT  HOUR  LAW 

See  Labob 
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CROSS-RSFERSNCES 

Members  of  Congress  and  Contested  Elections,  see  C0N0RES8. 
Interference  with  Exercise  of  Elective  Franchise  and  Offenses  against 

Election  Laws,  see  PENAL  LAWS. 
Presidential  Election,  see  PRESIDENT. 
See  also  ALASKA;  HAWAII;  PHILIPPINE  ISLANDS;  PORTO  RICO. 


Sec.  2003.  [Interference  with  freedom  of  elections  by  officers  of  Army 
or  Navy.]  No  officer  of  the  Army  or  Navy  of  the  United  States  shall  pre- 
scribe or  fix,  or  attempt  to  prescribe  or  fix,  by  proclamation,  order,  or  other- 
wise, the  qualifications  of  voters  in  any  State,  or  in  any  manner  interfere 
with  the  freedom  of  any  election  in  any  State,  or  with  the  exercise  of  the 
free  right  of  suffrage  in  any  State.     [R.  8.] 

Act  of  Feb.  25,  1865,  ch.  52,  13  Stat.  L.  437. 
See  the  notes  to  the  following  R.  S.  sec.  2004. 

Sec.  2004.  [Bace,  color,  or  previous  condition  not  to  affect  the  right 
to  vote.]  All  citizens  of  the  United  States  who  are  otherwise  qualified  by 
law  to  vote  at  any  election  by  the  people  in  any  State,  Territory,  district, 

[118] 
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county,  city,  parish,  township,  school  district,  municipality,  or  other  terri- 
torial subdivision,  shall  be  entitled  and  allowed  to  vote  at  all  such  elections, 
without  distinction  of  race,  color,  or  previous  condition  of  servitude  j  any 
constitution,  law,  custom^  usage,  or  regulation  of  any  State  or  Territory, 
or  by  or  under  its  authority,  to  the  contrary  notwithstanding.     [B.  8.] 

Act  of  May  31,  1870,  ch.  114,  16  Stat.  L.  140. 

Title  XXvI  of  the  Revised  Statutes,  "The  Elective  Franchise,"  embraced  sections 
2002-2031,  inclusive.  All  of  these  sections,  with  the  exception  of  2003  and  2004,  here 
given,  were  specifically  repealed  by  an  Act  of  Feb.  18,  1894,  ch.  25,  §  1,  28  Stat.  L.  36. 
While  R.  S.  sec.  2002,  prohibiting  military  or  naval  officers  from  having  troops  or  armed 
men  at  election  places  unless  necessary  to  repel  the  armed  enemies  of  the  United  States 
or  to  keep  the  peace  at  the  polls,  was  repealed  by  the  last  cited  Act,  R.  S.  sec.  5528, 
prescribing  the  punishment  for  such  acts,  was  not  repealed,  but  was  incorporated  in 
section  22  of  the  Penal  Laws  and  repealed  by  section  341  tliereof.  See  the  title  Penal 
Laws. 

Title  LXX  of  the  Revised  Statutes,  ch.  7,  ''  Crimes  Against  the  Elective  Franchise 
and  Civil  Rights  of  Citizens,"  embraced  R.  S.  sees.  5506-5532,  inclusive.  Of  these  sec- 
tions, 5506,  5511-5515  and  5520-5523  were  repealed  by  an  Act  of  Feb.  4,  1894,  ch.  25, 
§  1,  28  Stat.  L.  36.  All  of  the  remaining  sections,  with  the  exception  of  section  5517, 
were  repealed  by  the  Penal  Laws  of  1909,  i  341,  and  subsequent  provisions  relating  to 
offenses  against  the  elective  franchise  were  made  by  chapter  3  thereof.  See  the  title 
Penal  Laws. 

R.  S.  sec.  5517,  previously  mentioned  as  not  being  repealed  by  the  Penal  Laws,  is 
iven  under  the  title  Civil  Rights. 


given 

The  power  of  Congress  over  the  right  to 
^ote  in  the  several  states  is  confined  to 
the  enforcement  of  the  fifteenth  amend- 
ment by  preventing  discrimination  on  ac- 
count of  race,  color,  or  previous  condition 
of  servitude.  Neal  v.  Delaware,  (1880) 
103  U.  S.  370,  26  U.  S.  (L.  ed.)  567;  Ewp. 
Yarbrough,  (1884)  110  U.  S.  651,  4  S.  Ct. 
152.  28  U.  S.  (L.  ed.)  274;  Williams  v. 
Mississippi,  (1898)  170  U.  S.  213,  18  S. 
Ct.  583,  42  U.  S.  (L.  ed.)  1012;  McKay  v. 
Campbell,  (1870)  1  Sawy.  374,  16  Fed. 
Cas.  No.  8,839.  See  also  Pope  v.  Williams, 
(1904)  193  U.  S.  621,  24  S.  Ct.  573,  48 
U.  S.  (L.  ed.)  817.  The  general  right  to 
vote  in  a  particular  state  is  derived  from 
the  state.  Mason  v.  Missouri,  (1900)  179 
U.  S.  328,  21  S.  Ct.  125,  45  U.  S.  (L.  ed.) 
214.  But  the  violation  of  a  state  law 
which  affects  the  exercise  of  the  right  to 
vote  for  a  member  of  Congress,  as  well  as 
the  violation  of  a  special  provision  of  the 
Constitution  or  laws  of  the  United  Statea, 
is  a  qnestiim  arising  under  the  Federal 
Constitution.  Swafford  v.  Templeton, 
(1902)  185  U.  S.  487,  22  S.  Ct.  783,  46 
U.  S.  (L.  ed.)  1005,  reversing  on  a  ques- 
tion of  jurisdiction  (£.  D.  Tenn.  1901) 
108  Fed.  309;  Files  v,  Davis,  (£.  D.  Ark. 
1902)   118  Fed.  465. 

Scope  and  construction  of  section. —  It 
was  not  the  intention  of  Congress  to 
abolish  the  laws  of  the  several  states 
which  prescribed  the  quailifications  of 
voters,  or  even  to  alter  them,  except  so 
far  as  they  were  founded  upon  the  dis- 
tinction of  race,  color,  or  previous  con- 
dition of  servitude.  Ew  p,  McIUwee, 
(1870)  16  Fed.  Cas.  No.  8,820. 

This  section  simply  declares  a  right 
without  providing  a  punishment  for  its 
violation.        "Rights      and      immunities 


created  by  or  dependent  upon  the  Consti- 
tution of  the  United  States  can  be  pro- 
tected by  Congress.  The  form  and  the 
manner  of  the  protection  may  be  such  as 
Congress,  in  the  legitimate  exercise  of  its 
legislative  discretion,  shall  provide.  These 
may  be  varied  to  meet  the  necessities  of 
the  particular  right  to  be  protected."  U.  S. 
V.  Reese,  (1875)  92  U.  S.  214,  23  U.  S. 
(L.  ed.)  563.  See  also  U.  S.  v.  Cruik- 
shank,  (1875)  92  U.  S.  542,  23  U.  S. 
(L.  ed.)  588. 

The  words  ''distinction  of  race,  color, 
or  previous  condition  of  servitude"  are 
general  terms,  descriptive  in  their  charac- 
ter, and  are  not  restrictive,  and  do  not 
limit  the  proceding  words,  "all  citizens 
of  the  United  States  who  are  or  shaM  be 
otherwise  qualified  to  vote  in  any  election 
by  the  people  in  any  state."  Enforcement 
Act,  (1870)  2  Hughes  518,  30  Fed.  Cas. 
No.  18,252;  Kellogg  t;.  Warmouth,  (1872) 
14  Fed.  Cas.  No.  7,667,  holding  also  that 
this  section  applies  to  the  election  of  a 
state  governor. 

Offense  of  refusing  to  receive  vote. — 
Congress  has  not  provided  by  "  appropri- 
ate legislation  "  for  the  punishment  of  the 
offense  of  refusing  to  receive  and  count, 
at  a  municipal  election,  the  vote  of  a  citi- 
zen of  African  descent.  U.  S.  v.  Reese, 
(1875)  92  U.  S.  214,  23  U.  S.  (L.  ed.) 
563.  As  to  pleading  in  action  to  recover 
penalty  for  refusal  to  receive  a  vote,  see 
McKay  17.  Campbell,  (1870)  2  Abb.  120, 
16  Fed.  Cas.  No.  6,839. 

The  so-called  grandfather  clause  con- 
tained in  some  state  statutes  and  aimed 
at  the  colored  race  is  in  violation  of  this 
statute.  Myers  v,  Anderson,  (1915)  238 
U.  S.  368,  35  S.  Ct.  932,  59  U.  S.  (L.  ed.) 
1349. 
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An  Act  Providing  for  publicity  of  contributionB  made  for  the  purpose  of 
influencing  elections  at  which  Representatiyes  in  Congress  are  elected. 

[Aci  of  June  25,  1910,  ch.  392,  36  Siat,  L.  822.] 

[Sec.  1.]  [Political  committees  defined.]  That  the  term  ''  political 
committee  "  under  the  provisions  of  this  Act  shall  include  the  national 
committees  of  all  political  parties  and  the  national  congressional  cam- 
paign committees  of  all  political  parties  and  all  committees,  associations, 
or  organizations  which  shall  in  two  or  more  States  influence  the  result  or 
attempt  to  influence  the  result  of  an  election  at  which  Representatives  in 
Congress  are  to  be  elected.     [36  Stat.  L.  822.] 

This  is  the  first  section  of  the  Act  known  as  the  ''Campaign  Expenses  Publicity 
Act,"  or  the  "  Publicity  of  Political  Contributions  Act." 

Power  of  Congress. —  The  power,  under  conduct  of  an  election  at  which  a  mem- 

the  Constitution  of  the  United  States,  of  ber  of  Congress  is  elected  cannot  be  ques- 

Congress  to  make  such  provisions  as  are  tioned.     In  re  Coy,  (1888)  127  U.  S.  731, 

necessary   to  secure  the  fair  and  honest  8  S.  Ct.  1263,  32  U.  S.   (L.  ed.)  274. 

Sec.  2.  [Officers  required  —  duties  of  treasurer  —  accounts.]  That 
every  political  committee  as  defined  in  this  Act  shall  have  a  chairman  au  I 
a  treasurer.  It  shall  be  the  duty  of  the  treasurer  to  keep  a  detailed  and 
exact  account  of  all  money  or  its  equivalent  received  by  or  promised  to 
such  committee  or  any  member  thereof,  or  by  or  to  any  person  acting  under 
its  authority  or  in  its  behalf,  and  the  name  of  every  person,  firm,  associa- 
tion, or  committee  from  whom  received,  and  of  all  expenditures,  disburse- 
ments, and  promises  of  payment  or  disbursement  made  by  the  committee 
or  any  member  thereof,  or  by  any  person  acting  under  its  authority  or  in 
its  behalf,  and  to  whom  paid,  distributed,  or  disbursed.  No  oflBcer  or  mem- 
ber of  such  committee,  or  other  person  acting  under  its  authority  or  in  its 
behalf,  shall  receive  any  money  or  its  equivalent,  or  expend  or  promise  to 
expend  any  money  on  behalf  of  such  committee,  until  after  a  chairman  and 
treasurer  of  such  committee  shall  have  been  chosen.    [36  Stat.  L.  823.] 

Sec.  3.  [Eeceipts  for  all  expenses  —  preservation.]  That  every  pay- 
ment or  disbursement  made  by  a  political  committee  exceeding  ten  dollars 
in  amount  be  evidenced  by  a  receipted  bill  stating  the  particulars  of 
expense,  and  every  such  record,  voucher,  receipt,  or  account  shall  be  pre- 
served for  fifteen  months  after  the  election  to  which  it  relates.  [36  Stat. 
L.  823.] 

Sec.  4.  [Detailed  statement  of  contributions  to  be  given  treasurer — 
recording.]  That  whoever,  acting  under  the  authority  or  in  behalf  of  such 
political  committee,  whether  as  a  member  thereof  or  otherwise,  receives  any 
contribution,  payment,  loan,  gift,  advance,  deposit,  or  promise  of  money  or 
its  equivalent  shall,  on  demauji,  and  in  any  event  within  five  days  after 
the  receipt  of  such  contribution,  payment,  loan,  gift,  advance,  deposit,  or 
promise,  render  to  the  treasurer  of  such  political  committee  a  detailed 
account  of  the  same,  together  with  the  name  and  address  from  whom 
received,  and  said  treasurer  shall  forthwith  enter  the  same  in  a  ledger  or 
record  to  be  kept  by  him  for  that  purpose.     [36  Stat.  L.  823.] 
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Sec.  5.  [Statement  to  be  Died  with  clerk  of  House  of  Bepresentatives 
—  preservation  and  inspection.]  That  the  treasurer  of  every  such  political 
committee  shall,  not  more  than  fifteen  days  and  not  less  than  ten  days  next 
before  an  election  at  which  Bepresentatives  in  Congress  are  to  be  elected 
in  two  or  more  States,  file  in  the  office  of  the  Clei*k  of  the  House  of  Bepre- 
sentatives at  Washington,  District  of  Columbia,  with  said  Clerk,  an  itemized 
detailed  statement;  and  on  each  sixth  day  thereafter  until  such  election 
said  treasurer  shall  file  with  said  Clerk  a  supplemental  itemized  detailed 
statement.  Each  of  said  statements  shall  conform  to  the  requirements  of 
the  following  section  of  this  Act,  except  that  the  supplemental  statement 
herein  required  need  not  contain  any  item  of  which  publicity  is  given  in  a 
previous  statement.  Each  of  said  statements  shall  be  full  and  complete, 
and  shall  be  signed  and  sworn  to  by  said  treasurer. 

It  shall  also  be  the  duty  of  said  treasurer  to  file  a  similar  statement  with 
-  said  Clerk  within  thirty  days  after  such  election,  such  final  statement  also 
to  be  signed  and  sworn  to  by  said  treasurer  and  to  conform  to  the  require- 
ments of  the  following  section  of  this  Act.  The  statements  so  filed  with  the 
Clerk  of  the  House  shall  be  preserved  by  him  for  fifteen  months  and  shall 
be  a  part  of  the  public  records  of  his  office  and  shall  be  open  to  public 
or  agent  thereof.    [36  Stat.  L.  823,  as  amended  by  37  Stat.  L.  25.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  Aug.  19,  1911,  ch.  33, 
§  1.    As  originally  enacted  it  was  as  follows : 

"  Sec.  5.  That  the  treasurer  of  every  such  political  committee  shall,  within  thirty 
days  after  the  election  at  which  Representatives  in  Congress  were  chosen  in  two  or 
more  States,  file  with  the  Clerk  of  the  House  of  Kepresentatives  at  Washington,  District 
of  Columbia,  an  itemized,  detailed  statement,  sworn  to  by  said  treasurer  and  conform- 
ing to  the  requirements  of  the  following  section  of  this  Act.  The  statement  so  filed 
with  the  Clerk  of  the  House  of  Representatives  shall  be  preserved  by  him  for  fifteen 
months,  and  shall  be  a  part  of  the  public  records  of  his  ofSce,  and  shall  be  open  to 
public  inspection."    [86  Stat.  L.  82S,] 

Sec.  6.  [Details  of  statement.]  That  the  statements  required  by  the 
preceding  section  of  this  Act  shall  state : 

First.  The  name  and  address  of  each  person,  firm,  association,  or  com- 
mittee who  or  which  has  contributed,  promised,  loaned,  or  advanced  to 
such  political  committee,  or  any  officer,  member,  or  agent  thereof,  either  in 
one  or  more  items,  money  or  its  equivalent  of  the  aggregate  amount  or  value 
of  one  hundred  dollars  or  more,  and  the  amount  or  sum  contributed,  prom- 
ised, loaned,  or  advanced  by  each. 

Second.  The  aggregate  sum  contributed,  promised,  loaned,  or  advanced 
to  such  political  committee,  or  to  any  officer,  member,  or  agent  thereof,  in 
amounts  of  less  than  one  hundred  dollars. 

Third.  -The  total  sum  of  all  contributions,  promises,  loans,  and  advances 
received  by  such  political  committee  or  any  oflScer,  member,  or  agent 
thereof. 

Fourth.  The  name  and  address  of  each  person,  firm,  association,  or  com- 
mittee to  whom  such  political  committee,  or  any  officer,  member,  or  agent 
thereof,  has  distributed,  disbursed,  contributed,  loaned,  advanced,  or  prom- 
ised any  sum  of  money  or  its  equivalent  of  the  amount  or  value  of  ten 
dollars  or  more,  stating  the  amount  or  sum  distributed,  disbursed,  con- 
tributed, loaned,  advanced,  or  promised  to  each,  and  the  purpose  thereof. 

Fifth.  The  aggregate  sum  distributed,  disbursed,  contributed,  loaned, 
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advanced,  or  promised  by  such  political  committee,  or  any  officer,  member, 
or  agent  thereof,  where  the  amount  or  value  of  such  distribution,  disburse- 
ment, loan,  advance,  or  promise  to  any  one  person,  firm,  association,  or 
committee  in  one  or  more  items  is  less  than  ten  dollars. 

Sixth.  The  total  sum  disbursed,  distributed,  contributed,  loaned, 
advanced,  or  promised  by  such  political  committee,  or  any  oflBcer,  member, 
or  agent  thereof.    [36  Stat.  L.  823,  as  amended  hy  37  Stat,  L.  25.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  Aug.  19,  1911,  ch.  33, 
i  1.    As  originally  enacted  it  was  as  follows: 

"  Skc.  6.  That  the  statements  required  by  the  preceding  section  of  this  Act  shall 
state: 

"  First,  The  name  and  address  of  each  person,  firm,  association,  or  committee  who 
or  which  has  contributed,  promised,  loaned,  or  advanced  to  such  political  committee, 
or  any  officer,  member,  or  ageqt  thereof,  either  in  one  or  more  items,  money  or  its 
equivalent  of  the  aggregate  amount  or  value  of  one  hundred  dollars  or  more. 

**  Second.  The  total  sum  contributed,  promised,  loaned,  or  advanced  to  such  political 
committee,  or  to  any  officer,  member,  or  agent  thereof,  in  amounts  less  than  one 
hundred  dollars. 

''  Third.  The  total  sum  of  all  contributions,  promises,  loans,  and  advances  received 
by  such  political  committee  or  any  officer,  member,  or  agent  thereof. 

"  Fourth.  The  name  and  address  of  each  person,  firm,  association,  or  committee  to 
whoni  such  political  committee,  or  any  officer,  member,  or  agent  thereof,  has  disbursed, 
distributed,  contributed,  loaned,  advanced,  or  promised  any  sum  of  money  or  its  equiva- 
lent of  the  amoimt  or  value  of  ten  dollars  or  more,  and  the  purpose  thereof. 

"  Fifth.  The  total  sum  disbursed,  distributed,  contributed,  loaned,  advanced,  or 
promised  by  such  political  committee,  or  any  officer,  member,  or  agent  thereof,  where 
the  amount  or  value  of  such  disbursement,  distribution,  loan,  advance,  or  promise  to 
any  one  person,  firm,  association,  or  committee  in  one  or  more  items  is  less  than  ten 
dollars. 

"Sixth.  The  total  sum  disbursed,  distributed,  contributed,  loaned,  advanced,  or 
promised  by  such  political  committee  or  any  officer,  member,  or  agent  thereof.**  [36 
Stat.  L.  82S.] 

Seo.  7.  [Statements  by  others  than  political  committees.]  That  every 
person,  firm,  association,  or  committee,  except  political  committees  as  here- 
inbefore defined,  that  shall  expend  or  promise  any  sum  of  money  or  other 
thing  of  value  amounting  to  fifty  dollars  or  more  for  the  purpose  of  influenc- 
ing or  controlling,  in  two  or  more  States,  the  result  of  an  election  at  which 
Representatives  to  the  Congress  of  the  United  States  are  elected,  unless  he 
or  it  shall  contribute  the  same  to  a  political  committee  as  hereinbefore 
defined,  shall  file  the  statements  of  the  same  under  oath,  as  required  by 
section  six  of  this  Act,  in  the  ofl&ce  of  the  Clerk  of  the  House  of  Representa- 
tives, at  Washington,  District  of  Columbia,  which  statements  shall  be  held 
by  said  Clerk  in  all  respects  as  required  by  section  five  of  this  act.  [36 
Stat.  L.  824.] 

Sec.  8.  [Gandidates  —  statements  required  —  oontributiom,  promises^ 
and  ezpendituree  —  yeriflcation  of  statement  —  filing.]  The  word  ''  can- 
didate ''  as  used  in  this  section  shall  include  all  persons  whose  names  are 
presented  for  nomination  for  Representative  or  Senator  in  the  Congress 
of  the  United  States  at  any  primary  election  or  nominating  convention, 
or  for  indorsement  or  election  at  any  general  or  special  election  held  in 
connection  with  the  nomination  or  election  of  a  person  to  fill  such  office, 
whether  or  not  such  persons  are  actually  nominated,  indorsed,  or  elected. 

Every  person  who  shall  be  a  candidate  for  nomination  at  any  primary 
election  or  nominating  convention,  or  for  election  at  any  general  or  special 
election,  as  Representative  in  the  Congress  of  the  United  States,  shall,  not 
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less  than  ten  nor  more  than  fifteen  days  before  the  day  for  holding  such 
primary  election  or  nominating  convention,  and  not  less  than  ten  nor 
more  than  fifteen  days  before  the  day  of  the  general  or  special  election  at 
which  candidates  for  Representatives  are  to  be  elected,  file  with  the  Clerk 
of  the  House  of  Representatives  at  Washington,  District  of  Columbia,  a 
full,  correct,  and  itemized  statement  of  all  moneys  and  things  of  value 
received  by  him  or  by  anyone  for  him  with  his  knowledge  and  consent, 
from  any  source,  in  aid  or  support  of  his  candidacy,  together  with  the 
names  of  all  those  who  have  furnished  the  same  in  whole  or  in  part;  and 
such  statement  shall  contain  a  true  and  itemized  account  of  all  moneys  and 
things  of  value  given,  contributed,  expended,  used,  or  promised  by  such 
candidate,  or  by  his  agent,  representative,  or  other  person  for  and  in  his 
behalf  with  his  knowledge  and  consent,  together  with  the  names  of  all 
those  to  whom  any  and  all  such  gifts,  contributions,  payments,  or  promises 
were  made,  for  the  purpose  of  procuring  his  nomination  or  election. 

Every  person  who  shall  be  a  candidate  for  nomination  at  any  primary 
election  or  nominating  convention,  or  for  indorsement  at  any  general  or 
special  election,  or  election  by  the  legislature  of  any  State,  as  Senator  in 
the  Congress  of  the  United  States,  shall,  not  less  than  ten  nor  more  than 
fifteen  days  before  the  day  for  holding  such  primary  election  or  nominating 
convention,  and  not  less  than  ten  nor  more  than  fifteen  days  before  the  day 
of  the  general  or  special  election  at  which  he  is  seeking  indorsement,  and 
not  less  than  five  nor  more  than  ten  days  before  the  day  upon  which  the 
first  vote  is  to  be  taken  in  the  two  houses  of  the  legislature  before  which  he 
is  a  candidate  for  election  as  Senator,  file  with  the  Secretary  of  the  Senate 
at  Washington,  District  of  Columbia,  a  full,  correct,  and  itemized  state- 
ment of  all  moneys  and  things  of  value  received  by  him  or  by  anyone  for 
him  with  his  knowledge  and  consent,  from  any  source,  in  aid  or  support  . 
of  his  candidacy,  together  with  the  names  of  all  those  who  have  furnished 
the  same  in  whole  or  in  part ;  and  such  statement  shall  contain  a  true  and 
itemized  account  of  all  moneys  and  things  of  value  given,  contributed, 
expended,  used,  or  promised  by  such  candidate,  or  by  his  agent,  representa- 
tive, or  other  person  for  and  in  his  behalf  with  his  knowledge  and  consent, 
together  with  the  names  of  all  those  to  whom  any  and  all  such  gifts,  con- 
tributions, payments,  or  promises  were  made  for  the  purpose  of  procuring 
his  nomination  or  election. 

Every  such  candidate  for  nomination  at  any  primary  election  or  nomi- 
nating convention,  or  for  indorsement  or  election  at  any  general  or  special 
election,  or  for  election  by  the  legislature  of  any  State,  shall,  within  fifteen 
days  after  such  primary  election  or  nominating  convention,  and  within 
thirty  days  after  any  such  general  or  special  election,  and  within  thirty  days 
after  the  day  upon  which  the  legislature  shall  have  elected  a  Senator,  file 
with  the  Clerk  of  the  House  of  Representatives  or  with  the  Secretary  of  the 
Senate,  as  the  case  may  be,  a  full,  correct,  and  itemized  statement  of  all 
moneys  and  things  of  value  received  by  him  or  by  anyone  for  him  with  his 
knowledge  and  consent,  from  any  source,  in  aid  or  support  of  his  candidacy, 
together  with  the  names  of  all  those  who  have  furnished  the  same  in  whole 
or  in  part ;  and  such  statement  shall  contain  a  true  and  itemized  account  of 
all  moneys  and  things  of  value  given,  contributed,  expended,  used,  or 
promised  by  such  candidate,  or  by  his  agent,  representative,  or  other  person 
for  and  in  his  behalf  with  his  knowledge  and  consent,  up  to,  on,  and  after 


124  3  FED.  STAT.  ANN.   (2d  Ed.) 

the  day  of  such  primary  election,  nominating  convention,  general  or  special 
election,  or  election  by  the  legislature,  together  with  the  names  of  all  those 
to  whom  any  and  all  such  gifts,  contributions,  payments,  or  promises  were 
made  for  the  purpose  of  procuring  his  nomination,  indorsement,  or  election. 

Every  such  candidate  shall  include  therein  a  statement  of  every  promise 
or  pledge  made  by  him,  or  by  any  one  for  him  with  his  knowledge  and 
consent  or  to  whom  he  has  given  authority  to  make  any  such  promise  or 
pledge,  before  the  completion  of  any  such  primary  election  or  nominating 
convention  or  general  or  special  election  or  election  by  the  legislature, 
relative  to  the  appointment  or  recommendation  for  appointment  of  any 
person  to  any  position  of  trust,  honor,  or  profit,  either  in  the  county.  State, 
or  Nation,  or  in  any  political  subdivision  thereof,  or  in  any  private  or  cor- 
porate employ^lent,  for  the  purpose  of  procuring  the  support  of  such  person 
or  of  any  person  in  his  candidacy,  and  if  any  such  promise  or  pledge  shall 
have  been  made  the  name  or  names,  the  address  or  addresses,  and  the  occu- 
pation or  occupations,  of  the  person  or  persons  to  whom  such  promise  or 
pledge  shall  have  been  made,  shall  be  stated,  together  with  a* description  of 
the  position  relating  to  which  such  promise  or  pledge  has  been  made.  In 
the  event  that  no  such  promise  or  pledge  has  been  made  by  such  candidate, 
that  fact  shall  be  distinctly  stated. 

No  candidate  for  Representative  in  Congress  or  for  Senator  of  the 
United  States  shall  promise  any  office  or  position  to  any  person,  or  to  use  his 
influence  or  to  give  his  support  to  any  person  for  any  office  or  position  for 
the  purpose  of  procuring  the  support  of  such  person,  or  of  any  person,  in 
his  candidacy;  nor  shall  any  candidate  for  Senator  of  the  United  States 
give,  contribute,  expend,  use,  or  promise  any  money  or  thing  of  value  to 
assist  in  procuring  the  nomination  or  election  of  any  particular  candidate 
for  the  legislature  of  the  State  in  which  he  resides,  but  such  candidate  may, 
within  the  limitations  and  restrictions  and  subject  to  the  requirements  of 
this  act,  contribute  to  political  committees  having  charge  of  the  disburse- 
ment of  campaign  funds. 

No  candidate  for  Representative  in  Congress  or  for  Senator  of  the  United 
State  shall  give,  contribute,  expend,  use,  or  promise,  or  cause  to  be  given, 
contributed,  expended,  used,  or  promised,  in  procuring  his  nomination  and 
election,  any  sum,  in  the  aggregate,  in  excess  of  the  amount  which  he  may 
lawfully  give,  contribute,  expend,  or  promise  under  the  laws  of  the  State 
in  which  he  resides:  Provided,  That  no  candidate  for  Representative  in 
Congress  shall  give,  contribute,  expend,  use,  or  promise  any  sum,  in  the 
aggregate,  exceeding  five  thousand  dollars  in  any  campaign  for  his  nomina- 
iton  and  election  j  and  no  candidate  for  Senator  of  the  United  States  shall 
give,  contribute,  expend,  use,  or  promise  any  sum,  in  the  aggregate,  exceed- 
ing ten  thousand  dollars  in  any  campaign  for  his  nomination  and  election : 
Provided  further,  That  money  expended  by  any  such  candidate  to  meet 
and  discharge  any  assessment,  fee,  or  charge  made  or  levied  upon  candi- 
dates by  the  laws  of  the  State  in  which  he  resides,  or  for  his  necessary  per- 
sonal expenses,  incurred  for  himself  alone,  for  travel  and  subsistence, 
stationery  and  postage,  writing  or  printing  (other  than  in  newspapers), 
and  distributing  letters,  circulars,  and  posters,  and  for  telegraph  and  tele- 
phone service,  shall  not  be  regarded  as  an  expenditure  within  the  meaning 
of  this  section,  and  shall  not  be  considered  any  part  of  the  sum  herein  fixed 
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as  the  limit  of  expense  and  need  not  be  shown  in  the  statements  herein 
required  to  be  filed. 

The  statements  herein  required  to  be  made  and  filed  before  the  general 
election,  or  the  election  by  the  legislature  at  which  such  candidate  seeks 
election,  need  not  contain  items  of  which  publicity  is  given  in  a  previous 
statement,  but  the  statement  required  to  be  made  and  filed  after  said  gen- 
eral election  or  election  by  the  legislature  shall,  in  addition  to  an  itemized 
statement  of  all  expenses  not  theretofore  given  publicity,  contain  a  sum- 
mary of  all  preceding  statements. 

Any  person,  not  then  a  candidate  for  Senator  of  the  United  States,  who 
shall  have  given,  contributed,  expended,  used,  or  promised  any  money  or 
thing  of  value  to  aid  or  assist  in  the  nomination  or  election  of  any  particu- 
lar member  of  the  legislature  of  the  State  in  which  he  resides,  shall,  if  he 
thereafter  becomes  a  candidate  for  such  office,  or  if  he  shall  thereafter  be 
elected  to  such  ofiice  without  becoming  a  candidate  therefor,  comply  with 
all  of  the  provisions  of  this  section  relating  to  candidates  for  such  office, 
so  far  as  the  same  may  be  applicable;  and  the  statement  herein  required 
to  be  made,  verified,  and  filed  after  such  election  shall  contain  a  full,  true, 
and  itemized  account  of  each  and  every  gift,  contribution,  expenditure, 
and  promise  whenever  made,  in  any  wise  relating  to  the  nomination  or 
election  of  members  of  the  legislature  of  said  State,  or  in  any  wise  con- 
nected with  or  pertaining  to  his  nomination  and  election  of  which  pub- 
licity is  not  given  in  a  previous  statement. 

Every  statement  herein  required  shall  be  verified  by  the  oath  or  affirma- 
tion of  the  candidate,  taken  before  an  officer  authorized  to  administer 
oaths;  and  the  depositing  of  any  such  statement  in  a  regular  post  office, 
directed  to  the  Clerk  of  the  House  of  Representatives,  or  to  the  Secretary 
of  the  Senate,  as  the  case  may  be,  duly  stamped  and  registered,  within  the 
time  required  herein,  shall  be  deemed  a  sufficient  filing  of  any  such  state- 
ment under  any  of  the  provisions  of  this  Act. 

This  Act  shall  not-be  construed  to  annul  or  vitiate  the  laws  of  any  State, 
not  directly  in  conflict  herewith,  relating  to  the  nomination  or  election  of 
candidates  for  the  offices  herein  named,  or  to  exempt  any  such  candidate 
from  complying  with  such  State  laws,  [37  Stai.  L.  26,  as  amended  by  37 
Stat  L.  360.] 

This  section  was  inserted  as  a  new  section  after  section  7  of  the  Act  of  June  25,  1910, 
ch.  392,  by  an  Act  of  Aug.  19,  1911,  ch.  33,  |  2. 

The  tenth  paragraph  of  the  foregoine  section  8,  relating  to  the  verification  of  the 
statements  therein  required,  was  amended  to  read  as  given  in  the  text  by  an  Act  of 
Auff.  23,  1912,  ch.  349.    As  orrginally  enacted,  this  paragraph  was  as  follows: 

**  Every  statement  herein  required  shaU  be  verified  by  the  oath  or  affirmation  of  the 
candidate,  taken  before  an  officer  authorized  to  administer  oaths  under  the  laws  of  the 
State  in  which  he  is  a  candidate,  and  shall  be  sworn  to  or  affirmed  by  the  candidate  in 
the  district  in  which  he  is  a  candidate-  for  Representative,  or  the  State  in  which  he  is 
a  candidate  for  Senator  in  the  Congress  of  the  United  States :  Provided,  That  if  at  the 
time  of  such  primary  election,  nominating  convention,  general  or  special  election,  or 
election  by  the  State  legislature  said  candidate  shall  be  in  attendance  upon  either 
House  of  Congress  as  a  Member  thereof,  he  may  at  his  election  verify  such  statements 
before  any  officer  authorized  to  administer  oaths  in  the  District  of  Columbia:  Pro- 
vided further^  That  the  depositing  of  any  such  statement  in  a  regular  post  office, 
directed  to  the  Clerk  of  the  House  of  Representatives  or  to  the  Secretary  of  the  Senate, 
as  the  case  may  be^  duly  stamped  and  registered  within  the  time  required  herein  shall 
be  deemed  a  sufficient  filing  of  any  such  statement  under  any  of  the  provisions  of  this 
Act."    r^7  Stat,  L.  25. T 
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Sec.  9.  [Personal  traveling,  etc.,  expenses  excepted.]  That  any  per- 
son may  in  connection  with  snch  election  incur  and  pay  from  his  own 
private  funds  for  the  purpose  of  influencing  or  controlling,  in  two  or  more 
States,  the  results  of  an  election  at  which  Representatives  to  the  Congress 
of  the  United  States  are  elected,  all  necessary  personal  expenses  for  his 
traveling,  for  stationery,  and  postage,  and  for  telegraph  and  telephone 
service  without  being  subject  to  the  provisions  of  this  act.  [36  Stat  L.  824, 
as  amended  by  3f  Stat.  L,  25.] 

As  originally  enacted  this  section  was  section  8.  It  was  amended  to  read  as  above 
given  by  an  Act  of  Aug.  19,  1911,  ch.  38,  |  1,  and  by  section  2  of  said  Act  was 
renumbered  as  section  9.     The  original  provisions  of  this  section  were  as  follows: 

"  Sec.  8.  That  any  person  may  in  connection  with  such  election  incur  and  pay  from  his 
own  private  funds  for  the  purpose  of  influencing  or  controlling,  in  two  or  more  States, 
the  result  of  an  election  at  which  Representatives  to  the  Congress  of  the  United  States 
are  elected  all  personal  expenses  for  his  traveling  and  for  purposes  incidental  to  travel- 
ing, for  stationery  and  postage,  and  for  telegraph  and  telephone  service  without  being 
subject  to  the  provisions  of  this  Act."    [SO  Btat.  L.  824.] 

Sec.  10.  [Legal  expenses  to  maintain  or  contest  elections.]  That  noth- 
ing contained  in  this  Act  shall  limit  or  affect  the  right  of  any  person  to 
spend  money  for  proper  legal  expenses  in  maintaining  or  contesting  the 
results  of  any  election.  [36  Stat.  L.  824,  as  amended  by  37  Stat.  L.  26.] 

This  section  was  originally  enacted  as  section  9.  It  was  renumbered  as  section  10  by 
an  Act  of  Aug.  19,  1911,  ch.  33,  §  2,  37  Stat.  L.  26. 

Sec.  11.  [Punishment  for  violations.]  That  every  i>erson  willfully  vio- 
lating any  of  the  foregoing  provisions  of  this  Act  shall,  upon  conviction, 
be  fined  not  more  than  one  thousand  dollars  or  imprisoned  not  more  than 
one  year,  or  both.    [36  Stat.  L.  824,  as  amended  by  37  Stat.  L.  26.] 

This  section  was  originally  enacted  as  section  10.  It  was  renumbered  as  section  11  bv 
an  Act  of  Aug.  19,  1911,  ch.  33,  i  2,  37  Stat.  L.  26. 


An  Act  Providing  a  temporary  method  of  conducting  the  nomination  and 
election  of  United  States  Senators. 

[Act  of  June  4,  1914,  ch.  103,  38  Stat.  L.  384.] 

[Sec.  1.]  [Election  of  United  States  Senator  by  people  —  time.]  That 
at  the  regular  election  held  in  any  State  next  preceding  the  expiration  of 
the  term  for  which  any  Senator  was  elected  to  represent  such  State  in 
Congress  is  regularly  by  law  to  be  chosen,  a  United  States  Senator  from  said 
State  shall  be  elected  by  the  people  thereof  for  the  term  commencing  on 
the  fourth  day  of  March  next  thereafter.    [38  Stat.  L.  384.] 

Sec.  2.  [Procedure.]  That  in  any  State  wherein  a  United  States  Senator 
is  hereafter  to  be  elected  either  at  a  general  election  or  at  any  special  elec- 
tion called  by  the  executive  authority  thereof  to  fill  a  vacancy,  until  or 
unless  otherwise  specially  provided  by  the  legislature  thereof,  the  nomina- 
tion of  candidates  for  such  office  not  heretofore  made  shall  be  made,  the 
election  to  fill  the  same  conducted,  and  the  result  thereof  determined,  as 
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near  as  may  be  in  accordance  with  the  laws  of  sach  State  regulating  the 
nomination  of  candidates  for  and  election  of  Members  at  Large  of  the 
National  House  of  Representatives:  Provided,  That  in  case  no  provision 
is  made  in  any  State  for  the  nomination  or  election  of  Representatives  at 
Large,  the  procedure  shall  be  in  accordance  with  the  laws  of  such  State 
respecting  the  ordinary  executive  and  administrative  officers  thereof  who 
are  elected  by  the  vote  of  the  people  of  the  entire  State:  And  provided 
further,  That  in  any  case  the  candidate  for  Senator  receiving  the  highest 
number  of  votes  shall  be  deemed  elected.    [^8  Stat,  L.  384,] 

Sec.  3.  [Limitation  of  section  two.]  That  section  two  of  this  Act  shall 
expire  by  limitation  at  the  end  of  three  years  from  the  date  of  its  approval. 
[38  Stat.  L.  384.] 
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See  Customs  Duties;  Health  and  Quarantine;  Shipping  and  Nayioa- 

TioN ;  Tonnage  Duties 


ENTRY  OF  MERCHANDISE 

See  Customs  Duties 


epidemic  diseases  act 

See  Health  and  Quarantine 


EQUITY 

See  Judiciary 


ERDMAN  ACT 

See  Labor 


ERROR,  WRIT  OF 

See  Judiciary 


ESCAPE 

See  Penal  Law9 


ESCH  BILL 

See  Railroads 
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L  ESTIUATES 


Sec.  3660.  [Manner  of  communicating  estimates  by  heads  of  depart- 
ments.] The  heads  of  Departments,  in  communicating  estimates  of  expendi- 
tures and  appropriations  to  Congress,  or  to  any  of  the  committees  thereof, 
shall  specify,  as  nearly  as  may  be  convenient,  the  sources  from  which  such 
estimates  are  derived,  and  the  calculations  upon  which  they  are  founded, 
and  shall  discriminate  between  such  estimates  as  are  conjectural  in  their 
character  and  such  as  are  framed  upon  actual  information  and  applica- 
tions from  disbursing  officers.  They  shall  also  give  references  to  any  law 
or  treaty  by  which  the  proposed  expenditures  are,  respectively,  authorized, 
specifying  the  date  of  each,  and  the  volume  and  page  of  the  Statutes  at 
Large,  or  of  the  Revised  Statutes,  as  the  case  may  be,  and  the  section  of  the 
act  in  which  the  authority  is  to  be  found.    [B.  fif.] 

Act  of  Aug.  26,  1842,  ch.  202,  6  Stat.  L.  525. 

Further  provisions  with  respect  to  the  order  and  arrangement  of  estimates  were 
made  by  the  Act  of  June  22,  1906,  ch.  3514,  S  4,  infra,  p.   134. 

Congress  is  not  restricted  by  the  est!-  required  for  the  exigencies  of  the  public 

mates,  and  may,  of  course,  make  appro-  service  during  the  ensuing  year;  it  is  not 

priations  for  objects  not  included  therein  within  the  official  duty  of  the  head  of  a 

or  reject  them  altogether.      (1878)  16  Op.  department  to  make  estimates  for  appro- 

Atty.-Gen.  213.  priations  to  pay  claims  which  the  govem- 

Sstimates  should  be  confined  to  lawful  ment  is  not  in  law  bound  to  pay.     Pitman 

expenditures    under    existing    laws,    and  v,  U.  S.,  (1885)  20  Ct.  GL  266. 
such  expenditures  as  may  necessarily  be 

Sec.  3661.  [Estimates  for  printing  and  binding.]  The  head  of  each 
of  the  Executive  Departments,  and  every  other  public  officer  who  is  author- 
ized to  have  printing  and  binding  done  at  the  Congressional  Printing-OflBco 
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for  the  use  of  his  Department  or  public  ofSce,  shall  include  in  his  annual 
estimate  for  appropriations  for  the  next  fiscal  year  such  sum  or  sums  as 
may  to  him  seem  necessary  *  *  for  printing  and  binding,  to  be  executed  under 
the  direction  of  the  Congressional  Printer.'*    [B,  8,] 

Act  of  May  8,  1872,  ch.  140,  17  Stat.  L.  82. 

For  further  provisions  as  to  estimates  for  public  printing  and.  binding,  see  the  title 
Public  Printing. 

Sec.  3662.  [Estimates  for  salaries.]  All  estimates  for  the  compensa- 
tion of  officers  authorized  by  law  to  be  employed  shall  be  founded  upon 
the  express  provisions  of  law,  and  not  upon  the  authority  of  executive 
distribution.    [B.  8.] 

Act  of  March  3,  1855,  ch.  175,  10  Stat.  L.  670. 

Sec.  3663.  [Bequisites  for  estimates  for  appropriation  for  public 
works.]  Whenever  any  estimate  submitted  to  Congress  by  the  head  of  a 
Department  asks  an  appropriation  for  any  new  specific  expenditure,  such 
as  the  erection  of  a  public  building,  or  the  construction  of  any  public  work, 
requiring  a  plan  before  the  building  or  work  can  be  properly  completed, 
such  estimate  shall  be  accompanied  by  full  plans  and  detailed  estimates  of 
the  cost  of  the  whole  work.  All  subsequent  estimates  for  any  such  work 
shall  state  the  original  estimated  cost,  the  aggregate  amount  theretofore 
appropriated  for  the  same,  and  the  amount  actually  expended  thereupon, 
as  well  as  the  amount  asked  for  the  current  year  for  which  such  estimate 
is  made.  And  if  the  amount  asked  is  in  excess  of  the  original  estimate,  the 
full  reasons  for  the  excess,  and  the  extent  of  the  anticipated  excess,  shall 
be  also  stated.    [B.  8.] 

Act  of  June  17,  1844,  ch.  105,  5  Stat.  L.  693;  Act  of  March  3,  1855,  ch.  175,  10  Stat. 
L.  670. 

R.  S.  sec.  3663  as  originaUy  enacted  was  amended  to  read  as  above  by  the  Act  of  Feb. 
27,  1877,  ch.  69,  19  Stat.  L.  249,  by  striking  out  the  word  "  plan  "  where  it  occurred  for 
the  second  time  in  the  section  and  inserting  therefor  the  word  "  plans." 

Sec.  3664.  [What  additional  explanations  are  required  of  heads  of 
departments.]  Whenever  the  head  of  a  Department,  being  about  to  sub- 
mit to  Congress  the  annual  estimates  of  expenditures  required  for  the  com- 
ing year,  finds  that  the  usual  items  of  such  estimates  vary  materially  in 
amount  from  the  appropriation  ordinarily  asked  for  the  object  named,  and 
especially  from  the  appropriation  granted  for  the  same  objects  for  the  pre- 
ceding year,  and  whenever  new  items  not  theretofore  usual  are  introduced 
into  such  estimates  for  any  year,  he  shall  accompany  the  estimates  by 
minute  and  full  explanations  of  all  such  variations  and  new  items,  showing 
the  reasons  and  grounds  upon  which  the  amounts  are  required,  and  the 
different  items  added.    [B,  8,]  - 

Act  of  June  17,  1844,  ch.  105,  5  Stat.  L.  693;  Act  of  March  3,  1855,  ch.  175,  10  Stat 
L.  670. 

Sec.  3665.  [Amount  of  outstanding  appropriations  to  be  designated.] 

The  head  of  each  Department,  in  submitting  to  Congress  his  estimates  of 
expenditures  required  in  his  Department  during  the  year  then  approaching, 
shall  designate  not  only  the  amount  required  to  be  appropriated  for  the 
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next  fiscal  year,  but  also  the  amount  of  the  outstanding  appropriation,  if 
there  be  any,  which  will  probably  be  required  for  each  particular  item 
of  expenditure.    [JB.  jS.] 

Act  of  June  2,  1858,  ch.  82,  11  Stat.  L.  308. 

Sec.  3669.  [Estimates  to  be  submitted  to  Conifress  through  Seeretary 
of  Treasury.]  All  annual  estimates  for  the  public  service  shall  be  sub- 
mitted to  Congress  through  the  Secretary  of  the  Treasury,  and  shall  be 
included  in  the  book  of  estimates  prepared  under  his  direction.    [B.  S,] 

Act  of  Sept.  2,  1789,  ch.  12,  1  Stat.  L.  65;  Act  of  March  10,  1800,  ch.  58,  2  Stat.  L. 
79,  80;  Res.  No.  2,  Jan.  7,  1846,  9  Stat.  L.  108;  Act  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L. 
673;  Act  of  May  18,  1866,  ch.  86,  14  Stat.  L.  49. 

See  the  provisions  of  the  Act  of  July  7,  1884,  ch.  334,  S  1,  infra,  this  page. 

Sec.  3670.  [Estimates  to  be  accompanied  by  statement  of  prior  appro- 
priations.] The  Secretary  of  the  Treasury  shall  annex  to  the  annual  esti- 
mates of  the  appropriations  required  for  tibie  public  service,  a  statement  of 
the  appropriations  for  the  service  of  the  year,  which  may  have  been  made 
by  former  acts.    [B.  S,] 

Act  of  May  1,  1820,  ch.  62,  3  Stat.  L.  668. 

Sec.  3672.  [Statement  of  proceeds  of  sales  of  old  material.]  A  detailed 
statement  of  the  proceeds  of  all  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  property  of  any  kind  except  materials,  stores,  or 
supplies  sold  to  officers  and  soldiers  of  the  Army,  or  to  exploring  or  sur- 
veying expeditions  authorized  by  law  shall  be  included  in  the  appendix 
to  the  book  of  estimates.    [jB.  S.] 

Act  of  May  8,  1872,  ch.  140,  17  Stat.  L.  83. 

R.  S.  sec.  3672  as  originally  enacted  was  amended  to  read  as  above  by  the  Act  of 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  by  inserting  after  the  word  "  kind  "  the  words 
^'except  materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of  the  Army,  or  to 
exploring  or  surveying  expeditions  authorized  by  law." 

Hie  statement  of  the  proceeds  of  the  sale  of  certain  articles,  required  to  be  included 
in  the  book  of  estimates  by  the  provisions  of  the  text  was  required  to  be  submitted  sep- 
arately by  the  Act  of  June  25.  1910,  ch.  384,  §  6,  infra,   p.   135. 


Sec.  3.  [Extracts  to  be  included  in  Book  of  Estimates.]    *  '  *    *    The 

Secretary  of  the  Treasury  shall  submit,  as  a  part  of  the  appendix  to  the 

Book  of  Estimates,  such  extracts  from  the  annual  reports  of  the  several 

heads  of  Departments  and  Bureaus  as  relate  to  estimates  for  appropriations, 

and  the  necessities  therefor.     [18  Stat,  L,  370.] 

This  is  the  latter  part  of  section  3  of  the  Legislative,  Executive  and  Judicial  Appro- 
priation Act  of  March  3,  1875,  ch.  129.  The  first  part  of  this  section,  relating  to  the 
time  of  submitting  estimates,  was  superseded  by  the  Act  of  March  3,  1901,  ch.  830,  {  5, 
infra,  p.  134. 


[Sec.  1]  [Estimates  to  be  classified,  indexed,  etc.]  And  hereafter  all 
estimates  of  appropriations  and  estimates  of  deficiencies  in  appropriations 
intended  for  the  consideration  and  seeking  the  action  of  any  of  the  com- 
mittees of  Congress  shall  be  transmitted  to  Congress  through  the  Secre- 
tary of  the  Treasury,  and  in  no  other  manner ;  and  the  said  Secretary  shall 


134  3  FED.  STAT.  ANN.  (2d  Ed.) 

first  cause  the  same  to  be  properly  classified,  compiled^  indexed,  and  printed, 
under  the  supervision  of  the  chief  of  the  division  of  warrants,  estimates, 
and  appropriations  of  his  Department.    [23  Stat.  L,  254,] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  7,  1884,  ch.  334. 
Estimates  were  required  to  be  submitted  to  Congress  through  the  Secretary  of  the 
Treasury  by  R.  S.  sec.  3669,  8upr€^  p.   133. 


Sec.  5.  [Time  for  submitting  estimates.]  That  hereafter  it  shall  be  the 
duty  of  the  heads  of  the  several  Executive  Departments,  and  of  other 
officers  authorized  or  required  to  make  estimates,  to  fximish  to  the  Secre- 
tary of  the  Treasury,  on  or  before  the  fifteenth  day  of  October  of  each  year, 
their  annual  estimates  for  the  public  service,  to  be  included  in  the  Book 
of  Estimates  prepared  by  law  under  his  direction,  and  in  case  of  failure  to 
furnish  estimates  as  herein  required  it  shall  be  the  duty  of  the  Secretary 
of  the  Treasury  to  cause  to  be  prepared  in  the  Treasury  Department,  on  or 
before  the  first  day  of  November  of  each  year,  estimates  for  such  appropria- 
tions as  in  his  judgment  shall  be  requisite  in  every  such  case,  which  esti- 
mates shall  be  included  in  the  Book  of  Estimates  prepared  by  law  under 
his  direction  for  the  consideration  of  Congress.    [31  Stat.  L.  1009.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1901,  ch.  830. 

The  provisions  of  the  text  superseded  those  of  the  Act  of  March  3,  1875,  ch.  129,  {  3, 
IS  Stat.  L.  370,  requiring  the  estimates  to  be  furnished  on  or  before  the  ficst  day  of 
October  of  each  year. 


Sec.  4.  [Estimates  to  follow  preceding  year's  appropriations  —  changes 
—  general  appropriation  bills  —  all  estimates  to  be  included  in  book 
of  estimates  —  restriction  on  special  estimates.]  Hereafter  the  esti- 
mates for  expenses  of  the  Qovemment,  except  those  for  sundry  civil 
expenses,  shall  be  prepared  and  submitted  each  year  according  to  the  order 
and  arrangement  of  the  appropriation  Acts  for  the  year  preceding.  And 
any  changes  in  such  order  and  arrangement,  and  transfers  of  salaries  from 
one  office  or  bureau  to  another  office  or  bureau,  or  the  consolidation  of 
offices  or  bureaus  desired  by  tlie  head  of  any  Executive  Department  may 
be  submitted  by  note  in  the  estimates.  The  committees  of  Congress  in 
reporting  general  appropriation  bills  shall,  as  far  as  may  be  practicable, 
follow  the  general  order  and  arrangement  of  the  respective  appropriation 
Acts  for  the  year  preceding. 

Hereafter  the  heads  of  the  several  Executive  Departments  and  all  other 
officers  authorize.d  or  required  to  make  estimates  for  the  public  service  shall 
include  in  their  annual  estimates  furnished  the  Secretary  of  the  Treasury 
for  inclusion  in  the  Book  of  Estimates  all  estimates  of  appropriations 
required  for  the  service  of  the  &cal  year  for  which  they  are  prepared  and 
submitted,  and  special  or  additional  estimates  for  that  fiscal  year  shall  only 
be  submitted  to  carry  out  laws  subsequently  enacted,  or  when  deemed 
imperatively  necessary  for  the  public  service  by  the  Department  in  which 
they  shall  originate  m  which  case  such  special  or  additional  estimate  shall 
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be  accompanied  by  a  fall  statement  of  its  imperative  necessity  and  reasons 
for  its  omission  in  the  annual  estimates.    [34  Stat,  L.  448.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  22, 
1906,  ch.  3514. 

As  to  the  rearrangement  of  estimates  not  complying  with  this  section,  see  the  Act  of 
March  4,  1909,  ch.  297,  S  4,  immediately  following. 


Seo.  4.  [Estimates  not  conforming  to  law  to  be  rearranged.]  When 
estimates  hereafter  transmitted  to  the  Treasury  for  submission  to  Congress 
do  not  in  form  and  arrangement  comply  with  the  provisions  of  section  four 
of  the  legislative,  executive,  and  judicial  appropriation  Act,  approved  June 
twenty-second,  nineteen  hundred  and  six,  they  shall,  under  direction  of  the 
Secretary  of  the  Treasury,  be  rearranged  so  as  to  comply  with  said  require- 
ments of  law.    [35  Stat,  L,  907.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1909,  ch.  297. 
The  Act  of  June  22,  1906,  i  4,  above  referred  to,  is  given  in  the  preceding  text. 


Seo.  7.  [Annual  estimates  —  statement  to  President  if  estimated  reve- 
nue 18  exceeded  —  recommendations  of  reductions,  or  new  taxes,  etc.] 

Immediately  upon  the  receipt  of  the  regular  annual  estimates  of  appro- 
priations needed  for  the  various  branches  of  the  (Jovemment  it  shall  be  the 
^  duty  of  the  Secretary  of  the  Treasury  to  estimate  as  nearly  as  may  be  the 
'  revenues  of  the  Gtovemment  for  the  ensuing  fiscal  year,  and  if  the  estimates 
for  appropriations,  including  the  estimated  amount  necessary  to  meet  all 
continuing  and  permanent  appropriations,  shall  exceed  the  estimated  reve- 
nues the  Secretary  of  the  Treasury  shall  transmit  the  estimates  to  Congress 
as  heretofore  required  by  law  and  at  once  transmit  a  detailed  statement  of 
all  of  said  estimates  to  the  President,  to  the  end  that  he  may,  in  giving 
Congress  information  of  the  state  of  the  Union  and  in  recommending  to 
their  consideration  such  measures  as  he  may  judge  necessary,  advise  the 
Congress  how  in  his  judgment  the  estimated  appropriations  could  with  least 
injury  to  the  public  service  be  reduced  so  as  to  bring  the  appropriations 
within  the  estimated  revenues,  or,  if  such  reduction  be  not  in  his  judgment 
practicable  without  undue  injury  to  the  public  service,  that  he  may  recom- 
mend to  Congress  such  loans  or  new  taxes  as  may  be  necessary  to  cover  the 
deficiency.    [35  Stat.  L.  1027.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 


Seo.  6.  [Statement  of  sales  of  old  material  not  included  in  Book  of 
Estimates.]  Hereafter  the  statement  of  the  proceeds  of  all  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  property  of  any  kind 
shall  be  submitted  to  Congress  at  the  beginning  of  each  regrular  session 
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thereof  as  &  separate  communicaikion  and  shall  not  hereafter  be  included  in 
the  annual  Book  of  Estimates.     [36  Stat  L.  773,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910,  ch.  384. 
Former  provisions  rco^iir'ng  these  statements  to  be  included  in  the  Book  of  Estimates 
were  made  by  R.  S.  3670,  supra,  p.  133. 


Sec.  9.  [Annual  estimates  to  be  made  as  now  required  by  law«]  That 
until  otherwise  provided  by  law,  the  regular  annual  estimates  of  appropria- 
tions for  expenses  of  the  Government  of  the  United  States  shall  be  prepared 
and  submitted  to  Congress,  by  those  charged  with  the  duty  of  such  prepa- 
ration and  submission,  only  in  the  form  and  at  the  time  now  required  by 
law,  and  in  no  other  form  and  at  no  other  time.'    [37  Stat,  L.  415,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  23» 
1912,  ch.  350. 


Sec.  6.  [Estimates  for  lump-sum  appropriations— statements  required.] 

That  there  shall  be  submitted  hereafter,  in  the  annual  Book  of  Estimates 
following  every  estimate  for  a  general  or  lump-sum  appropriation,  except 
public  buildings  or  other  public  works  constructed  under  contract,  a  state- 
ment showing  in  parallel  columns : 

First,  the  number  of  persons,  if  any,  intended  to  be  employed  and  the 
rates  of  compensation  to  each,  and  the  amounts  contemplated  to  be  expended 
for  each  of  any  other  objects  or  classes  of  expenditures  specified  or  con-^ 
templated  in  the  estimate,  including  a  statement  of  estimated  unit  cost  of 
any  construction  work  proposed  to  be  done ;  and 

Second,  the  number  of  persons,  if  any,  employed  and  the  rate  of  com- 
pensation paid  each,  and  the  amounts  expended  for  each  other  object  or 
class  of  expenditure,  and  the  actual  unit  cost  of  any  construction  work 
done,  out  of  the  appropriation  corresponding  to  the  estimate  so  submitted, 
during  the  completed  fiscal  year  next  preceding  the  period  for  which  the 
estimate  is  submitted. 

Other  notes  shall  not  be  submitted  following  any  estimate  embraced  in 
the  annual  Book  of  Estimates  other  than  such  as  shall  suggest  changes  in 
form  or  order  of  arrangement  of  estimates  and  appropriations  and  reasons 
for  such  changes.    [37  Stat.  L,  487,  as  amended  hy  38  Stat,  L,  680,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  355.  It  was 
amended  to  read  as  above  given  by  a  provision  of  the  Sundry  Civil  Appropriation  Act 
of  Aug.  1,  1914,  ch.  223,  §  10.    As  originally  enacted  it  was  as  follows: 

"  JSec.  6.  Hereafter  there  shall  be  submitted,  in  the  annual  Book  of  Estimates,  follow- 
ing every  estimate  for  a  general  or  lump  sum  appropriation  which  exceeds  $250,000 
in  amount,  a  statement  showing  in  parallel  columns: 

First,  the  number  of  persons,  if  any,  intended  to  be  employed  and  the  rates  of  com- 
pensation to  each,  and  the  amounts  contemplated  to  be  expended  for  each  of  any  other 
objects  or  classes  of  expenditures  specified  or  contemplated  in  the  estimate ;  and 

Second,  the  number  of  persons.,  if  any,  employed  and  the  rates  of  compensation  paid 
each,  and  the  amounts  expended  for  each  other  object  or  class  of  expenditures  out  of 
the  appropriation  corresponding  to  the  estimate  no  submitted,  during  the  completed 
fiscal  year  next  preceding  the  period  for  which  the  estimate  is  submitted."  [57  JStat, 
L.  487.] 
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Sec.  3.  [Official  to  be  designated  to  rapwnriie  preparation  of  estimates 
from  each  department.]  That  hereafter  the' head  of  each  executive  depart- 
ment and  other  Gh)yernment  establishment  shall,  on  or  before  July  first 
in  every  fiscal  year,  desi^ate  from  among  the  officials  employed  therein 
one  person  whose  duty  it  shall  be  to  supervise  the  classification  and  com- 
pilation of  all  estimates  of  appropriations,  including  supplemental  and 
deficiency,  estimates  to  be  submitted  by  such  department  or  establishment. 
In  the  performance  of  their  duties  persons  so  designated  shall  have  due 
regard  for  the  requirements  of  all  laws  respecting  the  preparation  of  esti- 
mates, including  the  manner  and  time  of  their  submission  through  the  Treas- 
ury Department  to  Congress;  they  shall  also>  as  nearly  as  may  be  practi- 
cable, eliminate  from  all  such  estimates  unnecessary  words  and  make  uni- 
form the  language  commonly  used  in  expressing  purposes  or  conditions  of 
appropriations.     [38  Stat,  L,  75.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3. 


n.  APPBOPBIATIONS 

Sec.  3678.  [Applications  of  moneys  appropriated.]  All  sums  appro- 
priated for  the  various  branches  of  expenditure  in  the  public  service  shall 
be  applied  solely  to  the  objects  for  which  they  are  respectively  made,  and 
for  no  others.    [B.  8.]  • 

Act  of  March  3,  1809,  ch.  28,  2  Stat.  L.  535;  Act  of  Feb.  12,  1868,  ch«  8,  16  Stat.  L.  36. 

A  provision  of  the  Indian  Appropriation  Act  of  June  7,  1S97,  ch.  3,  S  11,  30  Stat.  L. 
93,  providing  that  **  where  funds  appropriated  in  specific  terms  for  a  particular  object 
are  not  sufficient  for  the  object  named,  any  other  appropriation,  general  in  its  terms, 
which  otherwise  would  be  available  may,  in  the  discretion  of  the  Secretary  of  the 
Interior,  be  used  to  accomplish  the  object  for  which  the  specific  appropriation  was 
made,"  was  repealed  by  the  Act  of  March  3,  1911,  ch.  210,  §  1,  36  SUt.  L.  1062. 


Use  for  other  purpose. —  If  appropria- 
tions are  not  used  for  the  particular  work 
designated  by  Congress  they  cannot  be 
used  for  any  other  purpose.  (1896)  21 
Op.  Atty.-Gen.  414. 

Reimbursement  of  one  department  by 
another.— In  (1882)  17  Op.  Atty.-Gen. 
481,  Attomey-Oeneral  Brewster  said: 
"  Where  appropriations,  made  for  differ- 
ent departments,  are  applicable  to  the 
same  objects  of  expenditure  {e.  g.,  the 
same  kind  of  supplies)  it  may  often  be 
advantageous  to  the  public  service  and  in 
the  interest  of  economy  for  one  depart- 
ment to  avail  itself  of  resources  and  facili- 
ties at  the  command  of  another  depart- 
ment in  obtaining  the  supplies  needed, 
and  in  the  absence  of  any  statute  forbid- 
ding it  I  perceive  no  objection  to  such  a 
course.  Should  one  department  receive 
in  this  way  from  another  department 
supplies  which  are  within  the  scope  of 
appropriations  belonging  to  each,  I  sub- 
mit that  a  reimbursement  of  the  appro- 
priation of  the  one  department  from  the 
appropriation  of  the  other  of  the  cost 
of  such  supplies  would  not  violate  the  pro- 


visions of  said  section  3678.  This  could 
not  be  regarded  as  a  diversion  of  funds 
from  one  object  of  expenditure  to  another, 
which  is  inhibited  by  that  section;  since 
the  case  supposes  that  the  supplies  are  a 
legitimate  object  of  expenditure  for  either 
appropriation."  Accordingly,  he  was  of 
opinion  that  there  was  no  legal  obstacle 
to  reimbursing  the  appropriation  for  the 
navy  department  from  the  appropriation 
for  the  revenue  marine  for  tne  cost  of 
certain  heavy  ordnance  and  ordnance 
stores  furnished  by  the  navy  department 
for  the  use  of  the  revenue  marine  service. 
Instance  of  unwarrantable  diversion. — 
In  (1886)  18  Op.  Atty.-Gen.  463,  the 
opinion  was  expressed  that  application  of 
the  fund  provided  for  the  Mississippi 
river  improvement  to  the  payment  of  the 
salaries  and  traveling  expenses  of  mem- 
bers of  the  Mississippi  river  commission, 
such  memibers  having  been  appointed  from 
civil  life,  and  Congress  not  having  made 
any  specific  appropriation  for  such  sal- 
aries and  traveling  expenses,  would  be 
inconsistent  with  this  section. 
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Sec.  3679.  [No  expenditures  bejrond  appropriations.]  No  Executive 
Department  or  other  Gfovemment  establishment  of  the  United  States  shall 
expend,  in  any  one  fiscal  year,  any  sum  in  excess  of  appropriations  made 
by  Congress  for  that  fiscal  year,  or  involve  the  Government  in  any  contract 
or  other  obligation  for  the  future  payment  of  money  in  excess  of  such 
appropriations  unless  such  contract  or  obligation  is  authorized  by  law.  Nor 
shall  any  Department  or  any  officer  of  the  Government  accept  voluntary 
service  for  the  Government  or  employ  personal  service  in  excess  of  that 
authorized  by  law,  except  in  cases  of  sudden  emergency  involving  the  loss 
of  human  life  or  the  destruction  of  property.  All  appropriations  made  for 
contingent  expenses  or  other  general  purposes,  except  appropriations  made 
in  fulfillment  of  contract  obligations  expressly  authorized  by  law,  or  for 
objects  required  or  authorized  by  law  without  reference  to  the  amounts 
annually  appropriated  therefor,  shall,  on  or  before  the  beginning  of  each 
fiscal  year,  be  so  apportioned  by  monthly  or  other  allotments  as  to  prevent 
expenditures  in  one  portion  of  the  year  which  may  necessitate  deficiency 
or  additional  appropriations  to  complete  the  service  of  the  fiscal  year  for 
which  said  appropriations  are  made;  and  all  such  apportionments  shall 
be  adhered  to  and  shall  not  be  waived  or  modified  except  upon  the  happen- 
ing of  some  extraordinary  emergency  or  unusual  circumstance  which  could 
not  be  anticipated  at  the  time  of  making  such  apportionment,  but  this  pro- 
vision shall  not  apply  to  the  contingent  appropriations  of  the  Senate  or 
House  of  Representatives;  and  in  case  said  apportionments  are  waived  or 
modified  as  herein  provided,  the  same  shall  be  waived  or  modified  in  writ- 
ing by  the  head  of  such  Executive  Department  or  other  Government  estab- 
lishment having  control  of  the  expenditure,  and  the  reasons  therefor  shall 
be  fully  set  forth  in  each  partictdar  case  and  communicated  to  Congress  in 
connection  with  estimates  for  any  additional  appropriations  required  on 
account  thereof.  Any  person  violating  any  provision  of  this  section  shall 
be  summarily  removed  from  office  and  may  also  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  or  by  imprisonment  for  not  less  than  one 
month.     [R,  S.] 

This  section  was  amended  to  read  as  above  given  by  a  provision  of  the  Urgent 
Deficiency  Appropriation  Act  of  Feb.  27,  1906,  ch.  510,  S  3,  34  Stat.  L.  48.  As  originally 
enacted  this  section  was  as  follows : 

"  Sec.  3679.  No  Department  of  the  Government  shall  expend,  in  any  one  fiscal  year, 
any  sum  in  excess  of  appropriations  made  by  Congress  for  that  fiscal  year,  or  involve 
the  Government  in  any  contract  for  the  future  payment  of  money  in  excess  of  such 
appropriations." 

Act  of  July  12,  1870,  ch.  251,  16  Stat.  L.  251. 

The  section  was  first  amended  by  an  Act  of  March  3,  1906,  ch.  1484,  {  4,  33  Stat.  L. 
1257,  to  read  as  follows: 

"  Seo.  3679.  No  Department  of  the  (Government  shall  expend,  in  any  one  fiscal  year, 
any  sum  in  excess  of  appropriations  made  by  Congress  for  that  fiscal  year,  or  involve 
the  Government  in  any  contract  or  obligation  for  the  future  payment  of  money  in  excess 
of  such  appropriations  unless  such  contract  or  obligation  is  authorized  by  law.  Nor 
shall  any  Department  or  officer  of  the  Government  accept  voluntary  service  for  the 
Government  or  employ  personal  service  in  excess  of  that  authorized  by  law,  except  in 
cases  of  sudden  emergency  involving  the  loss  of  human  life  or  the  destruction  of 
property.  All  appropriations  made  for  contingent  expenses  or  other  general  purposes, 
except  appropriations  made  for  the  fulfillment  of  contract  obligations  expressly  author- 
ized by  law,  or  for  objects  required  or  authorized  by  law  without  reference  to  the 
amounts  annually  appropriated  therefor,  shall,  on  or  before  the  beginning  of  each  fiscal 
year,  be  so  apportioned  by  monthly  or  other  allotments  as  to  prevent  undue  expendi- 
tures in  one  portion  of  the  year  that  may  require  deficiency  or  additional  appropriations 
to  complete  the  service  of  the  fiscal  year ;  and  all  such  apportionments  shall  be  adhered 
to  except  when  waived  or  modified  in  specific  cases  by  the  written  order  of  the  head  of  the 
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Executive  Department  or  other  GoTenmient  efttablishment  haying  control  of  the  eznendl- 
ture,  but  this  provision  shall  not  apply  to  the  contingent  appropriations  of  the  senate 
or  House  of  B^presentatives ;  and  all  such  waivers  or  modifications,  together  with  the 
reasons  therefor,  shall  be  communicated  to  Congress  in  connection  with  estimates  for 
any  additional  appropriations  required  on  account  thereof.  Any  person  violating  any 
provision  of  this  section  shall  be  summarily  removed  from  office  and  may  also  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars  or  by  imprisonment  for  not  less 
than  one  month."- 

It  was  amended  a  second  time  to  read  as  given  in  the  text  by  the  Act  of  Feb.  27,  1906, 
ch.  510,  S  3,  previously  cited. 

A  provision  of  the  Act  of  May  1,  1884,  ch.  37,  23  Stat.  L.  17,  relating  to  voluntary 
service,  similar  to  the  second  sentence  of  this  section  given  as  amended  in  the  text,  was 
superseded  thereby. 

Provisions  limiting  certain  contracts  to  amounts  appropriated  are  made  in  R.  S. 
sees.  3732,  3733,  and  in  Act  of  March  3,  1875,  ch.  130,  18  Stat.  L.  396,  all  set  forth  in 

title  PUBOO  CONTBACTB. 

vessels  of  a  certain  draft,  is  at  an  end. 
Work  done  after  the  appropriation  is  ex- 
hausted would  not  come  within  such  a 
contract.  Executive  officers  are  prohibited 
by  R.  S.  sees.  3679,  3732,  3733  (see  Pub- 
lic Contracts)  and  5503  (re-enacted  as 
section  98  of  the  Penal  Laws  and  repealed 
thereby,  see  PIenal  Laws)  from  continu- 
ing the  employment  of  the  contractors. 
If  further  appropriations  are  made,  there 
must  be  a  new  contract  for  their  expendi- 
ture.    (1895)  21  Op.  Atty.-Gen.  244. 

Rent  in  excess  of  appropriation. —  In 
Hooe  V.  U.  S.,  (1910)  218  U.  S.  322,  31 
S.  Ct.  85,  54  U.  S.  (L.  ed.)  1055,  it  was 
held  that  the  owners  of  a  building  who 
have  received  the  entire  sums  which  Con- 
gress has  from  year  to  year  appropriated 
as  full  compensfttion  for  the  rent  of  quar- 
ters secured  for  the  civil  service  com- 
mission by  the  secretary  of  the  interior, 
in  the  discharge  of  his  duty  under  the  Act 
of  Jan.  16,  1883,  ch.  27,  22  Stat.  L.  403,  405 
(see  Civil  Service)  ,  cannot  maintain  suit 
against  the  government  under  the  Act  of 
March  3,  1887,  ch.  359,  24  Stat.  L.  505, 
(repealed  in  part  by  the  Judicial  Code, 
see  Judiciary),  to  recover  the  difference 
between  such  sums  and  the  fair  rental 
value  of  the  building,  including  the  base- 
ment, which  was  used  without  consent,  on 
the  theory  that  the  claim  is  founded  upon 
a  contract,  express  or  implied,  or  upon 
tlie  constitutional  obligation  to  make  just 
compensation  for  private  property  taken 
for  public  use,  in  view  of  R.  S.  sees.  3679, 
3732,  providing  respectively  that  "  no  de- 
partment of  the  government  shall  expend 
in  any  one  fiscal  year  any  sum  in  excess 
of  appropriations  made  by  Congress  for 
that  fiscal  year,  or  involve  the  government 
in  any  contract  for  the  future  payment  of 
money  in  excess  of  such  appropriations," 
and  that  ''no  contract  or  purchase  on 
behalf  of  the  United  States  shall  be  made 
unless  the  same  is  authorized  by  law,  or 
is  under  an  appropriation  adequate  to  its 
fulfilment,"  and  of  the  Acts  of  Congress 
of  June  22,  1874,  ch.  388,  18  Stat.  L.  133, 
144,  and  March  3,  1877,  ch.  106,  19  Stat. 
L.  383,  370  (see  Public  Contracts),  pro- 
hibiting contracts  for  the  rental  of  prop- 
erty   for    government    purposes    until    an 


It  ik  the  settled  and  recognized  policy 
of  Congress  to  keep  all  the  departments  of 
the  government,  'in  the  matter  of  incur- 
ring obligations  for  expenditures,  within 
the  appropriations  annually  made  for  con- 
ducting its  affairs.  Parshall  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1906)  147  Fed.  433, 
77  C.  C.  A.  457. 

R.  S.  sec.  373a  provides  that  ''no  con- 
tract or  purchase  on  behalf  of  the  United 
States  shall  be  made,  unless  the  same  is 
authorized  by  law  or  is  under  an  appro- 
priation adequate  to  its  fulfillment,  except 
in  the  war  and  navy  departments,  for 
clothing,  subsistence,  forage,  fuel,  quar- 
ters, or  transportation,  which,  however, 
shall  not  exceed  the  necessities  of  the 
current  year."  That  section  is  given  in 
the  title  Public  Coittbacts,  and  in  the 
annotations  thereto  will  be  foimd  other 
authorities  construing  R.  S.  sec.  3679. 
This  section  and  said  R.  S.  sec.  3732  are 
in  pari  materia  and  are  to  be  read  together 
as  one  Uw.  U.  S.  v.  Doullut,  (C.  C.  A. 
5th  Cir.  1914)  213  Fed.  729,  130  C.  C.  A. 
243;  (1877)  15  Op.  Atty.-Gen.  209; 
(1876)    16  Op.  Atty.-Oen.  124. 

"  The  balance  of  the  appropriation  made 
for  a  given  purpose  may  be  used  for  that 
purpose,  in  the  discharge  of  the  obligations 
imposed  by  a  lawful  continuous  contract, 
even  though  the  appropriation  be  con- 
tained in  the  general  annual  appropria- 
tion bill,  if  the  terms  of  the  appropriation 
are  applicable  to  the  purpose  to  which 
it  is  proposed  to  be  applied."  (1887)  18 
Op.  Atty.-Gen.  569.  See  also  (1870)  13 
Op.  Atty.-Gen.  291. 

A  certificate  by  an  army  paymaster 
upon  an  officer's  pay  account  in  the  fol- 
lowing words:  *'The  within  account  is 
believed  to  be  correct,  and  would  be  paid 
by  me  if  I  had  public  funds  available  for 
that  purpose,"  would  not  be  a  violation 
of  R.  8.  sec.  3679  (see  Public  Con- 
tracts) ;  and  the  secretary  of  war  may 
properly  issue  an  order  giving  authority 
to  army  paymasters  to  make  such  certifi- 
cates.    (1877)    16  Op.  Atty.-Gen.  271. 

After  an  appropriation  is  exhausted,  a 
contract  not  for  the  completion  of  any 
specific  work,  as  the  erection  of  a  build- 
ing, the  construction  of  a  road,  or  render- 
ing a  channel  adequate  for  the  passage  of 
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appropriation    therefor    shall    have    been 
made  in  terms  by -Congress. 

Construction  of  provision  of  Act  of 
May  I,  X884. —  With  reference  to  the  pro- 
vision of  the  Act  of  May  I,  1884,  ch. 
37,  noted  as  superseded  by  the  second 
sentence  of  the  text,  it  was  said  in 
Glavey  v.  U.  S.,  (1900)  35  Ct.  CI.  256 
that  it  related  only  to  employees  in  the 
Indian  office.  But  in  U.  S.  v.  San  Jacinto 
Tin  Co.,  (1888)  126  U.  S.  273,  8  S.  Ct. 
850,  31  U.  S.  (L.  ed.)  747,  Mr.  Justice 
Field  said :  "  I  cannot  admit  that  the 
attorney-general  can,  at  the  request  of 
private  parties,  rightfully  allow  the  use 


of  the  name  and  power  of  tlie  United 
States  in  proceedings  for  the  annulment 
of  patents,  upon  such  parties  executing  a 
bond  as  security  for  costs,  or  upon  anv 
other  stipulation  of  indemnity  to  them. 
And  after  quoting  the  provision  he  con- 
tinued: ''The  language  here  used  clearly 
indicates  that  the  government  shall  not, 
except  in  the  emergencies  mentioned,  place 
itself  under  obligations  to  any  one.  The 
principle  condemned  is  the  same,  whether 
the  party  rendering  the  service  does  so 
without  any  charge  or  because  paid  by 
other  parties." 


Sec.  3681.  [Expenses  of  commissions  and  inquiries.]  No  accounting 
or  disbursing  officer  of  the  Government  shall  allow*  or  pay  any  account  or 
charge  whatever,  growing  out  of,  or  in  any  way  connected  with,  any  com- 
mission or  inquiry,  except  courts-martial  or  courts  of  inquiry  in  the  mili- 
tary or  naval  service  of  the  United  States,  until  special  appropriations 
shall  have  been  made  by  law  to  pay  such  accounts  and  charges.  This  sec^ 
tion,  however,  shall  not  extend  to  the  contingent  fund  connected  with  the 
foreign  intercourse  of  the  Government,  placed  at  the  disposal  of  the 
President.     [B.  S.] 


Act  of  Aug.  26,  1842,  ch.  202,  6  Stat.  L.  633. 


Inquiry  by  executive  department. —  The 
executive  department  has  authority  to 
appoint  a^nts  or  commissioners  to  make 
investigations  required  by  congressional 
acts  or  resolutions;  but  it  has  no  au- 
thority to  pay  for  them,  except  from  an 
appropriation  for  that  purpose.  (1843) 
4  Op.  Atty.-Gen.  248. 


In  (1842)  4  Op.  Atty.-Gen.  106,  it  waa 
advised  that  the  executive  department  had 
no  authority  to  pay  for  an  inquiry  or 
commission  as  to  damages,  incurred  by 
certain  persons  from  a  party  of  Indians, 
without  a  previous  appropriation  therefor. 


Sec.  3682.  [Restrictions  on  contingent,   etc.,   appropriations.]     No 

moneys  appropriated  for  contingent,  incidental,  or  miscellaneous  purposes 
shall  be  expended  or  paid  for  official  or  clerical  compensation.     [R.  8,] 

Act  of  July  12,  1870,  ch.  251,  Iff  Stat.  L.  250. 

Employment  at  the  seat  of  government  in  anv  executive  department  or  subordinate 
bureau  or  office  thereof,  or  payment  of  employees  from  any  appropriation  made  for 
contingent  expenses,  or  for  any  specific  or  general  purpose,  is  prohibited  unless  provision 
is  specifically  made  therefor  in  the  law  granting  the  appropriation.  See  Act  of  Aug.  6, 
1882,  ch.  389,  §  4,  22  Stat.  L.  265,  given  in  the  title  Civil  Sebvice. 


"The  adjectives  contingent,  incidental, 
and  misceUaneous,  as  used  in  appropria- 
tion bills  to  qualify  the  word  expenses, 
have  a  technical  and  well  understood 
meaning;  it  is  usual  for  Congress  to  name 
the  principal  classes  of  expenditure  which 
they  authorize,  such  as  clerk  hire,  fuel, 
light,  postage,  telegrams,  etc.,  and  then 
to^  maxe  a  small  appropriation  for  the 
minor  and  unimportant  disbursements  in- 
cidental to  any  great  business,  which  can- 
not well  be  foreseen  and  which  it  would 
be  useless  to  specify  more  accurately. 
For  such  disbursements  a  round  sum  is 
appropriated  under  the  head  of  *  contin- 
gent expenses,'  or  *  incidental  expenses,* 
or  *  miscellaneous  expenses.*     Such  appro- 


priations the  law  says  shall  not  be  used 
for  clerk  hire.  .  .  .  It  is  clear  that 'specific 
appropriation  being  made  for  clerks,  mes- 
sengers, laborers,  rent,  light,  fuel,  station- 
ery, telegrams,  and  postage,  no  disburse- 
ment can  be  made  for  any  such  expense 
from  the  appropriation  for  '  miscellaneous 
expenses '  which  covers  non-enumerated 
petty  disbursements  necessarily  made  in 

{)erformance  of  the  duties  imposed  by 
aw."  Dunwoody  v.  U.  S.,  (1887)  22 
Ct.  CI.  280. 

''Expenses." — "When  Congress  appro- 
priate money  to  pay  expenses,  they  must 
be  assumed  to  mean  those  expenses  which 
are  necessarily  incident  to  the  work  they 
direct  to  be  done.    Where  a  duty  is  placed 
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upon  an  officer  the  performance  of  which  making  appropriations  for  the  current 
necessarily  involves  travel,  or  clerk  hire,  and  contingent  expenses  of  the  Indian 
or  office  rent,  then  a  broad  provision  for  department,  etc.,  and  providing  "  that 
expenses  will  include  the  cost  of  such  amounts  now  due  employees  for  year  end- 
travel,  clerk  hire,  or  office  rent."  Dun-  ing  June  30,  1876,  may  be  paid  out  of 
woody  17.  U.  S.,  (1887)  22  Ct.  CI.  279.  unexpended  balance  of  the  incidental  fund 
Special  enactment  superseding. —  In  of  that  year,"  the  accounting  officers  were 
(1878)  15  Op.  Atty.-Gen.  434,  the  opinion  authorized  to  pay  clerical  or  official  serv- • 
was  expressed  that  under  the  Act  of  ices  out  of  the  unexpended  balance  of  the 
Aug.   15,  1876,  ch.  289,  19  Stat.  L.  198,  incidental  fund  of  the  fiscal  year  1876. 

Sec.  3683.  [Bestrictioiis  upon  purchases  from  contingent  funds.]  No 
part  of  the  contingent  fund  appropriated  to  any  Department,  Bureau,  or 
oflSce,  shall  be  applied  to  the  purchase  of  any  articles  except  such  as  the 
head  of  the  Department  shall  deem  necessary  and  proper  to  carry  on  the 
business  of  the  Department,  Bureau,  or  office,  and  shall,  by  written  order, 
direct  to  be  procured.    [B.  8,] 

Act  of  Aug.  26,  1842,  di.  202,  19  Stat.  L.  527. 

Appropriations  for  the  bureau  of  engraving  and  printing  are  not  to  be  deemed  con- 
tingent expenses  of  the  Treasury  Department,  and  they  are  expressly  excepted  from 
the  operation  of  the  above  section.  See  the  Act  of  Jtine  4,  1897,  ch.  2,  30  Stat.  L.  18, 
given  in  the  title  Tkeasxtbt  Depabtment. 

Delegation  of  authority. —  The  author-  biob  Depabthsnt),  providing  that  ''the 

ity  given  by  this  section  to  the  heads  of  assistant  secretary  of  the   interior   shall 

departments   is   a   special   authority   and  perform  such  duties  in  the  department  of 

cannot  be  delegated  or  transferred  by  the  the  interior  as  shall  be  prescribed  by  the 

head   of   a  department   to  any   one  *  else,  secretary,  or  may  be  required  by  law,"  it 

and  he   should  not   only  give   the  order  is  competent  for  the  secretary  to  devolve 

himself  for  the  purpose,  but  should   ap-  upon  such  assistant  the  authority  vested 

prove  the  vouchers  therefor  also.     (1886)  by  R.  S.  sec.  36a3.      (1886)   18  Op.  Atty.- 

18  Op.  Atty.-Oen.  424.  Gen.  432: 

But  under  R.   S.    sec.  439    (see  Iwrs- 

Sec.  3689.  [Permanent  indefinite  appropriations.]  There  are  appro- 
priated, out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated, 
for  the  purposes  hereinafter  specified,  such  sums  as  may  be  necessary  for 
the  same  respectively ;  and  such  appropriations  shall  be  deemed  permanent 
annual  appropriations.     [B.  8.] 

MISCELLANEOUS. 

Salaries  and  expenses  southern  claims  commission: 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph:  "Salaries 
and  expenses  southern  claims  commission:  To  pay  the  salaries  and  actual  expenses  of 
office-rent,  furniture,  fuel,  stationery,  and  printing  of  the  southern  claims  commission." 

Act  of  March  3,  1871,  ch.  116,  16  Stat.  L.  625. 

It  was  expressly  repealed  by  the  Legislative,  Executive,  and  Judicial  Appropriation 
Act  of  June  19,  1878,  ch.  329,  20  Stat.  L.  205. 


EXECUTIVE. 

UNDER  THE  TREASURY  DEPARTMENT 

Betum  of  the  proceeds  of  captured  and  abandoned  property : 
For  the  return  of  proceeds  from  the  sale  of  captured  and  abandoned 
property  in  insurrectionary  districts,  to  the  owners  thereof,  who  may,  to  the 
satisfaction  of  the  Court  of  Claims,  prove  their  right  to  and  ownership  of 
said  property.    [B.  8.] 

Act  of  March  12,  1863.  ch.  120,  12  Stat.  L.  820. 
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Consular  receipts : 

For  the  proceeds  of  the  personal  estates  of  American  citizens  who  die 
abroad,  to  be  paid  to  the  legal  representatives  of  the  said  deceased  party 
upon  proper  demand  and  proof.    [2J.  8.] 

Act  of  April  14,  1792,  ch.  24,  1  Stat.  L.  256. 

Payment  for  land  sold  for  direct  taxes : 
To  repay  to  purchasers  evicted  through  failure  of  title  from  lands  sold 
to  them  in  insurrectionary  districts  for  direct  taxes.    [R,  S.] 

Act  of  May  9,  1872,  ch.  146,  17  Stat.  L.  89;  Act  of  June  8,  1872,  ch.  337,  17  Stat  L. 
332. 

Eyiction   by  the  judgment  of  a  state  faith,  and  can  recover  only  upon  a  judg- 

court  is  not  sufficient  under  this  provi-  ment  of  eviction,  without  collusion;  and 

sion.      Failure   of   title   must  be  by  the  where  the   purchaser  sells   by  quitelaim, 

judgment   of   a    United   States   court   in  the  government  is  not  liable,  as  he  does 

order  to  give  the  right  to  the  repayment  not  suffer  bv  eviction  on  the  part  of  his 

of   the    purchase   money.       Beaumont   v,  grantee.     Bliss -P.  U.  S.,  (1892)  27  Ct.  CI. 

U.  S.,   (1890)   25  Ct.  CI.  349.  388. 

The   purchaser   must   defend   in   good 

Payment  for  coin,  &c.,  destroyed  at  Chicago : 

For  the  adjustment  of  the  accounts  of  the  collector  of  customs  and 
ex-officio  depositary  at  Chicago,  to  allow  him  a  proper  credit  for  moneys 
held  by  him  arid  destroyed  by  fire  in  said  city  on  the  ninth  and  tenth  days 
of  October,  eighteen  hundred  and  seventy-one.    [B,  S.] 

Act  of  June  10,  1872,  ch.  415,  17  Stat.  L.  369. 

Refunding  money  for  lands  redeemed,  (direct-tax  laws:) 
For  refunding  the  principal  and  interest  of  the  purchase-money  of  lands 
redeemed  after  the  sale  of  the  same,  under  ''An  act  further  to  amend  an 
act  entitled  *An  act  for  the  collection  of  direct  taxes  in  the  insurrectionary 
districts  within  the  United  States,  and  for  other  purposes, '  approved  June 
7,  1862.''     [R.  8.] 

Act  of  March  3,  1865,  ch.  87,  13  Stat.  L.  502. 

Refunding  taxes  illegally  collected  under  the  direct-tax  laws: 

To  refund  to  persons  money  collected  from  them  without  warrant  of  law, 

as  in  payment  of  dues  under  the  direct-tax  laws.     [IL  8.] 

Res.  No.  28,  Feb.  25,  1867,  14  Stat.  L.  568. 

When  rijEht  of  action  accrues.— It  la  Simons  v,  U.  S.,  (1884)  19  Ct.  CI.  601. 
not  until  it  has  become  a  trust  fund  in  See  also  U.  S.  v.  Taylor,  (1881)  104  U.S. 
the  treasury,  payable  on  presentation  of  216,  26  U.  S.  (L.  ed.)  721. 
the  demand,  that  money  ''  collected  with-  Interest  on  a  direct  tax  exacted  for  a 
out  warrant  of  law  as  in  payment  of  dues  term  beginning  prior  to  a  legal  assess- 
under  the  direct  tax  laws  "  constitutes  a  ment  is  money  collected  "  without  war- 
right  of  action;  and  the  statute  of  limita-  rant  of  law."  Simons  r.  U.  S.,  (1884) 
tions  runs  from  the  date  of  such  demand.  19  Ct.  CI.  601. 
Harrison  t?.  U.  S.,  (1885)  20  Ct.  CI.  175; 

Salaries  and  expenses  of  steamboat  inspectors: 

There  appeared  at  this  place  the  following  provision: 

"  Out  oi  the  revenues  received  into  the  Treasury  from  the  inspection  of  steam-vessels 
and  the  licensing  of  the  officers  of  such  vessels;  for  the  payment  of  the  salaries  of  all 
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supervising  inspectors,  local  inspectors,  assistant  inspectors,  supervising  inspector-gen- 
eral, and  clerks,  together  with  their  traveling  and  other  expenses  when  on  official  duty, 
and  for  all  instruments,  books,  blanks,  stationery,  furniture,  and  other  things  necessary 
to  carry  into  effect  the  provisions  of  Title  *  Rboulatxon  of  steam-vessels.'  ". 

Act  of  Feb.  25,  1871,  ch.  100,  16  Stat.  L.  468. 

It  was  included  in  the  repeal  of  all  laws  making  appropriations  of  this  nature  by  a 
provision  of  the  Act  of  June  26,  1910,  ch.  384,  i  8,  36  Stat.  L.  773. 

Interest  on  the  public  debt : 
For  payment  of  interest  on  the  public  debt,  under  the  several  acts  author- 
izing the  same.    [R,  8.] 

Act  of  Feb.  9,  1847,  ch..7,  9  Stat.  L.  123. 

Bonds  issued  to  Pacific  Railway : 
For  payment  of  interest  on  bonds  issued  by  authority  of  law  to  Pacific 
Railway.     [R.  8.] 

Act  of  Feb.  9,  1847,  ch.  7,  9  Stat.  L.  123;  Act  of  July  1,  1862,  ch.  120,  12  Stat.  L. 
492;  Act  of  July  2,  1864,  ch.  216,  13  Stat.  L.  369. 

Expenses  of  national  loan. 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph:  "  Expenses 
of  national  loan :  To  pay  the  expenses  of  the  issue,  re- issue,  transfer,  delivery,  redemp- 
tion, and  destruction  of  securities,  lecal-tender  notes,  fractional  currency,  checks, 
certificates,  commissions,  and  for  any  plate  and  seal  engraving  and  printing  required 
by  the  Treasury  Department,  one  per  centum  of  the  amount  of  legal- tender  notes, 
fractional  currency,  and  securities  issued  during  each  fiscal  year."  Act  of  May  23, 
1872,  ch.  197,  17  Stat.  L.  166. 

The  above  paragraph  was  repealed  by  force  of  the  following  provision  in  the  Legis- 
lative, Executive,  and  Judicial  Appropriation  Act  of  June  20,  1874,  ch.  328,  18  Stat. 
L.  109: 

"  Sec.  4.  That  the  act  entitled  'An  act  limiting  the  appropriation  of  certain  moneys 
for  the  preparation,  issue,  and  reissue  of  certain  securities  of  the  United  States,  and 
for  other  purposes,'  approved  May  twenty -third,  eighteen  hundred  and  seventy- two,  and 
all  other  acts  and  parts  of  acts  making  permanent  appropriations  for  the  expenses  of 
the  national  loan,  except  the  second  section  of  the  act  approved  July  fourteenth, 
eighteen  hundred  and  seventy,  entitled  'An  act  to  authorize  the  refunding  of  the 
national  debt,'  are  hereby  repealed,  this  repeal  to  take  place  on  the  first  day  of  July 
next;  and  hereafter  the  Secretary  of  the  Treasury  shall  annually  submit  to  Congress 
detailed  estimates  of  appropriations  required  for  said  expenses  ^    *    »    *  " 

Refunding  the  national  debt : 
Of  one-half  of  one  per  centum  of  the  amount  of  bonds  authorized  under 
the  act  of  July  fourteen,  eighteen  hundred  and  seventy,  to  pay  the  expenses 
of  preparing,  issuing,  and  disposing  of  the  same.     [R.  8.] 

Act  of  July  14,  1870,  ch.  256,  16  Stat.  L.  272;  Act  of  Jan.  20,  1871,  ch.  23,  16  Stat. 
L.  399. 

This  paragraph  was  excepted  from  the  repealing  provisions  of  the  Act  of  June  20, 
1874,  ch.  328,  §  4,  set  forth  in  the  note  to  the  preening  paragraph  of  the  text,  and  was 
originally  a  part  of  section  2  of  the  Act  of  July  14,  1870,  therein  referred  to. 

Sinking  fund  : 
Of  one  per  centum  of  the  entire  debt  of  the  United  States,  to  be  set  apart 
as  a  sinking  fund  for  the  purchase  or  payment  of  the  public  debt,  in  such 
manner  as  the  Secretary  of  the  Treasury  shall  from  time  to  time  direct. 
[B.  8.] 

Mi  of  Feb.  25,  18e2.  ch.  33,  12  Stat.  L.  846. 
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Refunding  moneys  erroneously  received  and  covered : 
To  refund  moneys  received  and  covered  into  the  Treasury  before  the 
payment  of  legal  and  just  charges  against  the  same.    [jB.  S.] 
Act  of  July  23,  1866,  ch.  208,  14  Btat.  L.  208. 

Compensation  of  persons  employed  in  insurrectionary  States,  (internal 
revenue:) 
To  pay  such  persons  as  were  actually  employed  in  the  insurrectionary 
States,  in  connection  with  the  Treasury  Department,  as  officers  of  the 
United  States,  during  the  years  eighteen  hundred  and  sixty-five  and  eigh- 
teen hundred  and  sixty-six.    [jB.  8.] 

Act  of  July  16.  1870,  ch.  292,  16  Stat.  L.  310. 

Allowances  and  drawbacks,  (internal  revenue:) 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph :  "Allowances 
and  drawbacks,  (internal  revenue:)  Indefinite  appropriation  to  pay  allowance  or  draw- 
back on  articles  on  which  any  internal  duty  or  tax  shall  have  been  paid  when  said 
articles  are  exported  under  the  act  of  July  one,  eighteen  hundred  and  sixty-two, 
chapter  one  hundred  and  nineteen."    Act  of  July  1,  1862,  ch.  117,  12  Stat.  L.  488. 

The  above  paragraph  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L. 
249,  by  striking  out  the  words  "  the  act  of  July  one,  eighteen  hundred  and  sixty-two, 
chapter  one  hundred  and  nineteen,"  and  inserting  therefor  the  words  "  section  three 
thousand  four  hundred  and  forty-one."  R.  S.  sec.  3441  authorized  certain  drawbacks 
and  has  been  repealed  or  superseded  by  the  Act  of  June  18,  1890,  ch.  432,  26  Stat.  L. 
162,  and  the  Act  of  March  3,  1883,  ch.  121,  {  1,  22  Stat.  L.  488.  See  the  title  Internal 
Revbnue. 

Refunding  taxes  illegally  collected,  (internal  revenue:) 
To  refund  and  pay  back  duties  erroneously  or  illegally  assessed  or  col- 
lected under  the  internal-revenue  laws.     [R.  S,] 
Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  239. 

Redemption  of  stamps,  (internal  revenue:) 

Of  such  sum  of  money  as  may  be  necessary  to  repay  the  amount  or  value 

paid  for  internal-revenue  stamps  which  may  have  been  spoiled,  destroyed, 

or  rendered  useless  or  unfit  for  the  purpose  intended,  or  which  through 

mistake  may  have  been  improperly  or  unnecessarily  used.     [B,  S,] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  294;  Act  of  June  6,  1872,  ch.  316,  17  Stat. 
L.  257. 

Debentures  and  other  charges,  (customs:) 

To  pay  debentures  and  other  charges  arising  from  duties,  the  revenue 
remaining  in  the  hands  of  the  collecting  officers  not  being  sufficient  to  pay 
said  debentures.    [R,  S.] 

Act  of  October  16,  1837,  ch.  10,  6  Stat.  L.  207. 

Debentures  and  drawbacks,  (customs:) 

For  the  payment  of  debentures  or  drawbacks,  bounties,  and  allowances, 
which  are  or  may  be  authorized  and  payable  according  to  laws  authorizing 
them :  Provided,  The  collectors  of  customs  shall  be  the  disbursing  agents 
to  pay  the  same.    [R.  8,] 

Act  of  March  3,  1849,  ch.  110,  9  Stat.  L.  398. 
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Distributive  shares  of  fines,  penalties,  and  forfeitures,  (eustoms:) 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph:  "  For  the 
payment,  under  the  direction  of  the  Secretary  of  the  Treasury,  of  the  distributive  shares 
of  fines,  penalties,  and  forfeitures  under  the  customs  laws."  Act  of  March  2,  1867, 
ch.  188,  14  Stat.  L.  64«.  .....        *  Iv     *  ^ 

The  above  paragraph  was  abrogated  by  the  provisions  of  sections  2  and  3  of  the  Act 
pf  June  22,  1874,  ch.  391,  18  Stat.  L.186,  abolishing  moieties  to  informers  and  officers, 
which  are  set  forth  in  title  Customs  Duties. 

Repayment  of  excess  of  deposits  for  unascertained  duties,  (customs:) 
To  repay  to  importers  the  excess  of  deposits  for  unascertained  duties,  or 
duties  or  other  moneys  paid  under  protest.  ^  [B,  8.] 

Act  of  June  30,  1864,  ch.  171,  13  Stat.  L.  216. 

By  the  Act  of  June  10,  1890,  ch.  407,  {  24,  26  Stat.  L.  140,  a  provision  was  made 
for  refunding  overpayments  of  customs  duties  and  a  permanent  appropriation  made 
therefor.  This  Act  was  amended  by  the  Tariflf  Act  of  Aug.  5,  1909,  ch.  6,  §  28,  36 
Stat.  L.  743.  and  was  in  effect  re-enacted  by  the  Underwood  Tariff  Act  of  Oct  3,  1912, 
ch.  16,  f  III  Y,  38  Stat.  L.  191.    See  the  title  Customs  Duties. 

Refunding  duties  on  goods  destroyed,  (customs:) 
For  refunding  duties  paid  or  accruing  on  goods,  wares,  or  merchandise 
injured  or  destroyed  by  accidental  fire  or  other  casualty,  while  in  the  cus- 
tody of  the  -oflScers  of  customs,  in  any  public  or  private  warehouse,  or  in 
the  appraisers'  stores  undergoing  appraisal,  in  pursuance  of  law  or  regu- 
lations of  the  Treasury  Department,  or  after  their  arrival  within  the  limits 
of  any  port  of  entry  of  the  United  States,  and  before  the  same  have  been 
landed  under  the  supervision  of  the  officers  of  the  customs,  or  while  in 
transportation  under  bond  from  the  port  of  entry  to  any  other  port  of  the 
United  States.    [R.  8.] 

Act  of  March  28,  1854,  ch.  80,  10  Stat.  L.  273;  Act  of  March  3,  1865,  ch.  80,  13  Stat. 
L.  495. 

Marine-hospital  establishment,  (customs:) 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph :  "  Of  the 
moneys  collected  from  masters  or  owners  of  vessels  of  the  United  States,  at  the  rate  of 
forty  cents  per  month  for  every  seaman  employed,  to  constitute  a  general  fund  to  be 
used  for  the  benefit  and  convenience  of  sick  and  disabled  American  seamen."  Act  of 
July  16,  1798,  ch.  77,  1  Stat.  L.  605;  Act  of  March  2,  1799,  ch.  36,  1  Stat.  L.  729; 
Act  of  March  3,  1802,  ch.  61,  2  Stat.  L.  192;  Act  of  March  1,  1843,  ch.  49,  5  Stat.  L. 
602;  Act  of  July  20,  1846,  ch.  60,  9  Stat.  L.  38;  Act  of  June  29,  1870,  ch.  169,  16  Stat. 
L.  170. 

The  above  paragraph  is  repealed  by'  force  of  the  provisions  of  the  Act  of  June  26, 
1884,  ch.  121,  S  15,  23  Stat.  L.  57,  which  repeal  aU  Acts  and  parts  of  Acts  providing 
for  the  assessment  and  collection  of  a  hospital  tax  for  seamen. 

Of  the  proceeds  of  leases  and  sales  of  marine-hospital  buildings,  and 
lands  appertaining  thereto,  for  the  marine-hospital  establishment.    [B.  8.] 
Act  of  April  20, 1866,  ch.  63,  14  Stat.  L.  40. 

Refunding  duties,  (customs:) 

To  refund  to  parties  entitled  to  refund  of  duties,  under  the  twenty-sixth 

section  of  the  act  of  July  fourteen,  eighteen  hundred  and  seventy,  and  joint 

resolution  approved  January  thirty,  eighteen  hundred  and  seventy-one. 

[B.  «.] 

Act  of  March  3,  1871,  ch.  114,  16  Stat.  L.  514;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  238;  Act  of  June  10,  1872,  ch.  425,  17  Stat.  L.  381. 
3— F.  S.  A.— 6 
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Refunding  proceeds  of  goods  seized  and  sold,  (costoms :) 
To  refund  the  proceeds  of  goods,  wares,  and  merchandise  seized  and 
sold  for  having  been  illegally  imported  into  the  United  States,    [fi.  8.] 

Act  of  April  2,  1844,  ch.  8,  5  Stat.  L.  053. 

Refunding  proceeds  of  unclaimed  merchandise,  (customs:) 
To  repay  to  claimants  the  overplus  received  from  the  sale  of  unclaimed 
merchandise,  on  due  proof  of  their  property  and  entitlement.    [jB.  8.] 

Att  of  March  2,  1799,  ch.  22,  1  Stat.  L.  670. 

Refunding  duty  on  tea  and  coffee,  (customs:) 
To  refund  the  duties  which  may  have  been  paid  on  all  tea  and  coffee 
in  bonded  warehouses  on  the  first  day  of  July,  eighteen  hundred  and 
seventy-two.     [R.  8,] 

Act  of  May  1,  1872,  ch.  131,  17  Stat.  L.  69. 

Drawback  on  certain  articles  imported  into  the  district  of  Chicago, 
(customs:) 
For  the  payment  of  a  drawback  of  the  import  duties  paid  on  all  materials, 
except  lumber,  imported  to  be  and  actually  used  in  buildings  erected  on  the 
site  of  buildings  burned  by  the  fire  in  Chicago.     [B.  8.] 

Act  of  AprU  5,  1872,  ch.  88,  17  Stat.  L.  51. 

Refunding  certain  discriminating  duties,  (customs :) 
To  refund  the  duties  which  may  have  been  paid  under  the  provisions  of 
section  twenty-five  hundred  and  two  on  merchandise  imported  in  French 
vessels  from  countries  other  than  France,  and  which  was  on  shipboard  and 
bound  to  the  United  States  on  the  fifth  day  of  November,  eighteen  hundred 
and  seventy-two.     [R,  8.] 

Act  of  Feb.  14,  1873,  ch    137,  17  Stat.  L.  437. 

UNDER  THE  WAR  DBPARTBfBNT. 

Bounty  to  soldiers : 
For  payment  of  bounties  to  soldiers,  or  their  widows  or  legal  heirs,  under 
the  twelfth,  thirteenth,  fourteenth,  fifteenth,  and  sixteenth  sections  of  **An 
act  making  appropriations  for  sundry  civil  expenses  of  the  Gk>vernment  for 
the  year  ending  June  thirty,  eighteen  hundred  and  sixty-seven,  and  for 
other  purposes."    [R,  8.] 

Act  of  July  28,  1866,  ch.  296,  14  Stat.  L.  322;  Act  of  April  22,  1872,  ch.  114,  17  Stat. 
L.  55. 

The  Act  of  April  22,  1872,  ch.  114,  from  which  the  text  was  drawn,  was  amended 
bv  an  Act  of  July  20,  1888,  §  1,  25  Stat.  L.  388,  but  the  amendment  is  omitted  as 
obsolete. 

Support  of  National  Home  for  Disabled  Volunteer  Soldiers : 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph :  "  Support 
of  National  Asylum  for  Disabled  Volunteer  Soldiers:  Of  all  stoppages  or  fines  adjudged 
against  volunteer  officers  and  soldiers  by  sentence  of  court-martial  or  military  commis- 
sion, over  and  above  the  amount  necessary  for  the  re-imbursement  of  the  Government 
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or  individuals,  all  forfeitUTea  on  account  of  desertion  from  such,  service,  and  all  moneiyB 
due  such  deceased  officers  and  soldiers  which  axe  or  may  be  unclaimed  for  three  years 
after  the  death  of  such  oflEicers  and  soldiers,  to  be  repaid  upon  the  demand  of  the  heirs 
or  legal  representatives  of  such  deceased  officers  and  soldiers,  to  be  used  for  the 
establishment  and  support  of  the  National  Asylum  for  Disabled  Volunteer  Soldiers." 

Act  of  March  3,  1849,  ch.  129,  9  Stat.  L.  415,  416;  Act  of  March  3,  1863,  ch.  78, 
12  Stat.  L.  743. 

The  above  paragraph  was  amended  by  the  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L. 
819,  by  striking  out  tne  word  ''  asylum  "  wherever  it  occurred  and  inserting  therefor  the 
word  **  home." 

The  paragraph  as  amended  was  repealed  by  provisions  in  the  Legislative,  Executive, 
and  Judicial  Appropriation  Act  of  March  3, 1875,  ch.  129,  18  Stat.  L.  359.  See  the  title 
Hospitals  xsm  Asylums. 

Soldiers'  Home: 
Of  all  stoppages  or  fines  adjudged  against  soldiers  by  sentence  of  court- 
martials,  over  and  above  any  amoxuit  that  may  be  due  for  the  reimburse- 
ment of  Government  or  of  individuals ;  all  forfeitures  on  account  of  deser- 
tioA;  and  all  moneys  belonging  to  the  estates  of  .deceased  soldiers,  which 
now  are  or  may  hereafter  be  unclaimed  for  the  period  of  three  years  subse- 
quent to  the  death  of  said  soldier  or  soldiers,  to  be  repaid  by  the  commis- 
sioners of  the  institution,  upon  the  demand  of  the  heirs  or  legal  represen- 
tatives of  the  deceased.    [R.  8.] 

Act  of  March  3,  1861,  ch.  26,  9  Stat.  L.  696;  Act  of  July  6,  1862,  ch.  133,  12  Stat  L. 
608. 

Horses  and  other  property  lost  in  military  service : 
To  pay  for  horses,  mules,  oxen,  wagons,  carts,  sleighs,  harness,  steam- 
boats, and  other  vessels,  railroad-engines  and  railroad-cars,  killed,  lost, 
captured,  destroyed,  or  abandoned  while  in  the  milit€ury  service  under  the 
provisions  of  Title  **  Debts  dub  by  ob  to  the  United  States."    [B.  8.] 

Act  of  March  8,  1849,  ch.  129,  9  Stat.  L.  415,  416;  Act  of  March  3,  1863,  ch.  78, 
12  Stat.  L.  743. 

The  provisions  of  title  "  Debts  Ihie  by  or  to  the  United  States,"  to  which  the  text 
refers,  are  R.  S.  sees.  3482-3487,  which  are  set  forth  and  annotated  in  title  Claims. 

Payment  to  certain  military  organizations  in  Kansas : 
To  pay  to  the  members  of  the  milit€ury  organizations  known  as  the  West- 
port  Police  Guards,  Hickman's  Mills  Company,  and  Companies  A,  B,  C,  D, 
and  B,  of  the  Kansas  City  Station  Ouards,  nnder  private  act  of  April 
twelve,  eighteen  hundred  and  seventy-one,  chapter  twelve,  the  pay  and 
allowances  of  volunteers  in  the  service  of  the  United  States.  [B.  8.] 
Private  Act  of  April  12,  1871,  ch.  12,  17  Stat.  L.  641,  642. 

Tax  on  salaries : 

For  the  payment  of  the  tax  on  salaries  and  compensation,  where  no  other 
appropriation  is  available,  in  order  to  show  the  true  receipts  of  the  Govern- 
ment, under  the  operations  of  this  section,  upon  the  books  of  the  Treasury 
Department.    [B,  8.] 

Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  460. 

Traveling  expenses  o|  California  and  Nevada  volunteers : 
To  pay  for  the  traveling  expenses  of  such  California  and  Nevada  volun- 
teers as  were  discharged  in  New  Mexico,  Arizona,  or  Utah,  and  at  points 
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distant  from  the  place  or  places  of  enlistment,  such  proportionate  stun, 
according  to  the  distance  traveled,  as  has  been  paid  to  the  troops  of  other 
States  similarly  situated.     [B,  8.] 

Act  of  March  2,  1867,  ch.  170,  U  Stat.  L.  487. 

Allowance  for  reduction  of  wages  under  eight-hour  law: 
Of  such  sum  as  may  be  required  in  the  settlement  of  all  accounts  for  the 
services  of  laborers,  workmen,  and  mechanics  employed  by  or  on  behalf  of 
the  Government,  between  the  twenty-fifth  day  of  June,  eighteen  hundred 
and  sixty-eight,  the  date  of  the  act  constituting  eight  hours  a  day's  work 
for  all  such  laborers,  workmen,  and  mechanics,  and  the  nineteenth  day  of 
May,  eighteen  hundred  and  sixty-nine,  the  date  of  the  proclamation  of  the 
President  concerning  such  pay,  to  settle  and  pay  for  the  same  without 
reduction  on  account  of  reduction  of  hours  of  labor  by  said  act,  when  it 
shall  be  made  to  appear  that  such  was  the  sole  cause  of  the  reduction 
of  wages.    [B.  8.] 

Act  of  May  18,  1872,  ch.  172,  17  Stat;  L.  134. 

UNDER  THE  NAVY  DEPARTMENT. 

Indemnity  to  seamen  and  marines  for  lost  clothing : 

To  allow  and  pay  to  each  person,  not  an  officer,  employed  on  a  vessel  of 
the  United  States,  sunk  or  otherwise  destroyed,  and  whose  personal  effects 
have  been  lost,  a  sum  not  exceeding  sixty  dollars.  In  the  event  of  the  death 
of  the  person,  this  sum  is  to  be  paid  to  his  proper  legal  representatives. 
[B,  8.] 

Act  of  July  4.  1864,  ch.  248,  13  Stat.  L.  390. 

Prize-money  to  captors : 
For  one  moiety  of  the  proceeds  of  prizes  captured  by  vessels  of  the  United 
States,  to  be  distributed  to  the  officers  and  crews  thereof,  in  conformity  to 
the  provisions  of  Title  "  Prize;"  also,  the  proceeds  of  derelict  and  salvage 
cases  adjudged  by  the  courts  of  the  United  States  to  salvors.     [B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  311. 

By  the  Act  of  March  3,  1899,  ch.  413,  §  13,  set  forth  in  Navy,  "  all  provisions  of  law 
authorizing  the  distribution  among  captors  of  the  whole  or  any  portion  of  the  proceeds 
of  vessels,  or  any  property  hereafter  captured,  condemned  as  prize,  or  providing  for 
the  payment  of  bounty  for  the  sinking  or  destruction  of  vessels  of  the  enemy  hereafter 
occurring  in  time  of  war  "  are  thereby  repealed. 

UNDER  THE  INTERIOR  DEPARTMENT. 

Deposits  by  individuals  for  surveying  public  lands : 
Of  the  amount  deposited  by  individuals  under  the  provisions  of  Title 
**  The  public  lands/'  to  pay  the  cost  and  expenses  incident  to  the  survey 
of  lands,  not  mineral  or  reserved,  upon  which  they  have  settled,  any  excess 
of  the  sums  so  deposited,  over  and  above  the  actual  cost  of  surveys  compris- 
ing all  expenses  incident  thereto,  for  which  they  were  severally  deposited, 
to  be  repaid  to  the  depositors,  respectively.     [B,  8.] 

Act  of  May  30,  1862,  ch.  86,  12  Stat.  L.  410;  Rea.  No.  60,  July  1,  1864,  13  Stat.  L. 
414. 

The  provisions  of  title  "  The  Public  Lands  "  to  which  the  text  refers  are  R.  S.  sees. 
2402-2403,  which  are  set  forth,  with  amendments,  in  title  Public  Lands 
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Five,  three,  and  two  per  centum  fond. to  States,  (lands:) 
To  pay  to  the  States  of  Missouri,  Michigan,  Florida,  Iowa,  Wisconsin, 
Minnesota,  Oregon,  and  Nevada,  five  per  centum  of  the  net  proceeds  of  sales 
of  all  public  lands  lying  within  their  limits,  for  the  purpose  of  education, 
or  of  making  public  roads  and  improvements,  in  pursuance  of  the  acts  of 
March  sixth,  eighteen  hundred  and  twenty,,  chapter  twenty-two ;  of  June 
twenty-third,  eighteen  hundred  and  thirty-six,  chapter  one  hundred  and 
twenty-one;  of  March  third,  eighteen  hundred  and  forty-five,  chapter 
seventy-five;  of  March  third,  eighteen  hundred  and  forty-five,  chapter 
seventy-six ;  of  August  sixth,  eighteen  hundred  and  forty-six,  chapter  fifty- 
three  ;  of  February  twenty-sixth,  eighteen  hundred  and  fifty-seven,  chapter 
sixty;  of  February  fourteenth,  eighteen  hundred  and  fifty-nine,  chapter 
thirty-three;  of  February  twenty-eight,  eighteen  hundred  and  fifty-nine, 
chapter  sixty-five ;  and  of  March  twenty-first,  eighteen  hundred  and  sixty- 
four,  chapter  thirty-six.     [B.  8.] 

Act  of  March  6,  1820,  ch.  22,  3  Stat.  L.  547;  Act  of  June  23,  1836,  ch.  121,  6  Stat.  L. 
60;  Act  of  March  3,  1845,  ch.  75,  6  Stat.  L.  788;  Act  of  March  3,  1845,  ch.  76,  5  Stat. 
L.  790;  Act  of  March  3,  1847,  ch.  53,  9  Stat  L.  179;  Act  of  Feb.  26,  1867,  ch.  60, 
11  Stat.  L.  167;  Act  of  Feb.  14,  1869,  ch.  33,  11  SUt.  L.  384;  Act  of  Feb.  28,  1869, 
ch.  65,  11  Stat.  L.^88;  Act  of  March  21,  1864,  ch.  36,  13  Stat.  L.  82. 

Indemnity  for  swamp-lands  for  States : 
To  pay  to  the  States  the  proceeds  of  swamp-lands  within  their  limits 
which  may  have  been  erroneously  sold  by  the  United  States.    [R.  8.] 

Act  of  March  2,  1855,  ch.  147,  10  Stat.  L.  634. 

Refunding  money  for  lands  erroneously  sold : 
To  pay  to  the  purchaser  or  purchasers  the  sum  or  sums  of  money  received 
for  lands  erroneously  sold  by  the  United  States.     [B,  8.] 

Act  of  Jan.  12,  1825,  ch.  5,  4  Stat.  L.  80;  Act  of  Feb.  25,  1825,  ch.  13,  4  Stat.  L.  91; 
Act  of  Feb.  28,  1869,  ch.  64,  11  Stat.  L.  387. 

Survey  of  Vigil  and  Saint  Vrain  land-claims : 
To  pay  the  expenses  for  the  survey  of  the  Vigil  and  Saint  Vrain  land- 
claims.    [B.S.] 

Act  of  Feb.  25,  1869,  ch.  47,  16  Stat.  L.  276. 

Instructing  the  blind : 

There  appeared  at  this  place  the  foUowin^i;  provision: 

*'To  pay  for  the  instruction  of  the  indigent  blind  children  formerly  instructed  In 
the  'Columbia  Institution  for  the  Instruction  of  the  Deaf,  Dumb,  and  Blind,'  in 
Maryland,  or  some  other  State." 

Act  of  Feb.  23,  1865,  ch.  50,  13  Stat.  L.  436. 

It  was  repealed  by  a  provision  of  the  Act  of  May  26,  1908,  ch.  198,  i  1,  35  Stat.  L. 
29S. 

• 

Pajrment  of  interest  to  North  Carolina  Cherokees : 
To  pay  each  member  of  every  family  of  the  Cherokee  Nation  of  Indians 
that  remained  in  the  State  of  North  Carolina  at  the  time  of  the  treaty  of 
New  Echota,  May  twenty-third,  eighteen  hundred  and  thirty-six,  interest 
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at  the  rate  of  six  per  centnm  per  azmnm  on  a  sum  equal  to  fifty-three  dol- 
lars and  thirty-three  cents  for  each  individual  member,  as  aforesaid.  [B,  8.] 
Act  of  July  20,  1848,  ch.  118,  9  Stat.  L.  264. 

Survey  of  the  Nolan  private  land-daim  in  Colorado : 
To  pay  the  expenses  for  the  survey  of  the  Nolan  land-claim.    [B.  8.] 
Private  Act  of  July  1,  1870,  ch.  202,  16  Stat.  L.  646. 

Smithsonian  Institution: 
To  pay  for  the  erection  of  buildings  and  expenses  of  the  Smithsonian 
Institution,  being  six  per  centum  on  the  fund  derived  from  the  bequest  of 
James  Smithson.     [B,  8.] 

Act  of  Aug.  10,  1846,  ch.  178,  9  Stat.  L.  102. 

JUDICIAL. 

SUPBEMB  COURT  OP  THE  UNIFED  STATBB. 

Salaries,  justices,  &c.,  Supreme  Court. 

In  the  ReviBed  Statutes  at  this  place  appeared  the  foUowing.  paragraph:  "To  pity 
the  reporter  of  the  Supreme  Court  for  three  hundred  copies  of  the  second  volume  of  the 
decisions  of  the  court.^'    Act  of  March  2,  1807,  ch.  168,  14  Stat.  L.  471. 

The  volumes  mentioned  by  the  text  were  required  by  R.  S.  sec.  681,  682,  which,  with 
other  Acts  relating  to  the  same  subject,  are  incorporated  in  the  Judicial  Code,  f  226, 
36  Stat.  L.  1153,  and  repealed  by  section  297  thereof,  36  Stat.  L.  1168.    See  Judiciabt. 

MISCELLANEOUS. 

Fees  of  supervisors  of  elections. 

In  the  Revised  Statutes  at  this  place  appeared  the  following  paragraph:  "To  pay 
supervisors  of  elections  compensation  apart  from  and  in  excess  of  all  fees  allowed  by 
law  for  the  performance  of  any  duty  as  circuit-court  commissioner."  Act  of  Feb.  28, 
1871,  ch.  99,  16  Stat.  L.  438. 

It  was  repealed  by  virtue  of  a  provision  of  the  Act  of  Feb.  8,  1894,  ch.  25,  f  2, 
28  Stat.  L.  36,  which  repealed  all  "statutes  and  parts  of  statutes  relating  in  any 
manner  to  supervisors  of  election.'^ 

Sec.  3690.  [Expenditure  of  balances  of  appropriations.]  All  balances 
of  appropriations  contained  in  the  annual  appropriation  bills  and  made 
specifically  for  the  service  of  any  fiscal  year,  and  remaining  unexpended 
at  the  expiration  of  such  fiscal  year,  shall  only  be  applied  to  the  payment  of 
expenses  properly  incurred  during  that  year,  or  to  the  fulfillment  of  con- 
tracts properly  made  within  that  year;  and  balances  not  needed  for 
such  purposes  shall  be  carried  to  the  surplus  fund.  This  section,  however, 
shall  not  apply  to  appropriations  known  as  permanent  or  indefinite 
appropriations.    [B.  8.] 

Act  of  July  12,  1870,  ch.  261,  16  Stat.  L.  261. 
See  the  note  to  the  following  R.  S.  sec.  3691. 

Pay  of  navy  and  marine  corps. — Moneys  of  the  navy  and  marine  corps,  for  services 

appropriated- under  the  heads  of  pay  of  rendered  in  the  fiscal  year  1886.      (1886) 

the  navy  and  pay  of  the  marine  corps  for  18  Op.  Atty.-Gen.  412. 
the  fiscal  year  ending  June  30,  1884,  of  Funds  in  hands  of  disbursing  ofiScers. — 

which    there    were    unexpended    balances  Although  funds  have  been  paid  from  the 

without  outstanding  indeotedness  against  treasury    into    the    hands    of    disbursing 

them,  were  held  inapplioable  to  payment  officers,  if  they  have  not  been  paid  out  or 
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have  not  been  expressly  set  aside  for  the  tificatet  are  istned  are  entitled  to  their 
payment  of  debts  which  have  been  ascer-  monev,  although  the  payment  has  not 
tained  and  determined,  when  the  timt  actually  been  made  before  the  date  re- 
arrives  at  which  the  unexpended  balances  ferred  to,  such  claims  may  thereafter 
of  appropriations  lapse  into  the  treasury,  properly  be  paid  by  the  disbursing  officers, 
it  will  be  the  dul^  of  the  disbursing  For  what  period  the  disbursing  officers 
officers  to  repay  such  funds,  that  they  should  be  allowed  to  retain  in  their  hands 
may  be  carried  to  the  surplus  fund  and  funds  for  the  purpose  of  meeting  certifi- 
tbereafter  covered  into  tiie  treasury.  If,  cates  issued  by  them  it  a  matter  of 
however,  previous  to  that  time,  they  administration  only,  the  regulation  of 
should  have  issued  certificates  by  which  which  falls  within  the  jurisdiction  of  the 
claims  upon  these  appropriations  have  secretary  of  the  treasury.  (1877)  15 
been  definitely  determmed  and  decided,  Op.  Atty.-Oen.  357. 
and  the  parties  in  whose  favor  the  cer- 

Sec.  3691.  [Disposal  of  balances  after  two  years.]  All  balances  of 
appropriations  which  shall  have  remained  on  the  books  of  the  Treasury, 
without  being  drawn  against  in  the  settlement  of  accounts,  for  two  years 
from  the  date  of  the  last  appropriation  made  by  law,  shall  be  repotrted  by 
the  Secretary  of  the  Treasury  to  the  Auditor  of  the  Treasury,  whose  duty 
it  is  to  settle  accounts  thereunder,  and  the  Auditor  shall  examine  the  boohs 
of  his  Office,  and  certify  to  the  Secretary  whether  such  balances  will  be 
required  in  the  settlement  of  any  accounts  pending  in  his  office ;  and  if  it 
appears  that  such  balances  will  not  be  required  for  this  purpose,  then  the 
Secretary  may  include  such  balances  in  his  surplus-fund  warrant,  whether 
the  head  of  the  proper  Department  shall  have  certified  that  it  may  be 
carried  into  the  general  Treasury  or  not.  But  no  appropriation  for  the 
payment  of  the  interest  or  principal  of  the  public  debt,  or  to  which  a  longer 
duration  is  given  by  law,  shall  be  thus  treated.    [R.  8.] 

Act  of  July  12,  1870,  ch.  251,  16  Stat.  L.  261. 

The  provisions  of  this  and  the  preceding  R.  S.  sec.  3690  were  extended  to  balances 
of  appropriations  for  volunteer  soldiers'  homes  by  a  provision  of  the  Act  of  Oct.  2, 
1888,  ch.  1069,  25  Stat.  L.  543.    See  Hospitals  and  Asylums. 

Further  provisions  with  respect  to  the  disposal  of  unexpended  appropriations  were 
made  by  the  Act  of  June  20,  1874,  ch.  328,  |  6,  infra,  p.  152,  and  the  Act  of  June  14, 
1878,  ch.  191,  f  4,  infra,  p.  152. 

Sec.  3692.  [Proceeds  of  certain  sales,  etc.,  of  material.]  All  moneys 
received  from  the  leasing  or  sale  of  marine  hospitals,  or  the  sale  of  revenue- 
cutters,  or  from  the  sale  of  commissary  stores  to  the  officers  and  enlisted 
men  of  the  Army,  or  from  the  sale  of  materials,  stores,  or  supplies  sold  to 
officers  and  soldiers  of  the  Army,  or  from  sales  of  condemned  clothing  of 
the  Navy,  or  from  sales  of  materials,  stores,  or  supplies  to  any  exploring 
or  surveying  expedition  authorized  by  law,  shall  respectively  revert  to  that 
appropriation  out  of  which  they  were  originally  expended,  and  shall  be 
applied  to  the  purposes  for  which  they  are  appropriated  by  law.    [B.  8.] 

T  ^/a  ''a5*7\^5  ^^J'.^^J^K^  ^^^  ^'  ^7^J  ^<^*  o'  ^P'il  20,  1866,  ch.  63,  14  Stat. 
Yl  R^lf^^i  ^f^J  ^S^^^^i  ^o.2®\  ^*  ^^^-  ^'  33«'  A^*  °^  May  8,  1872  ch.  140, 
^'^^'  ^'  ^^'  ^^^  ®^  "^^^^  S'  1^72,  ch.  348,  17  Stat.  L.  337. 

w-K*  5;  ^'J^^'  il  originaUy  enacted,  was  amended  to  read  aa  above  by  the  Act  of 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  by  inserting  after  the  word  "Army,"  where  it 

^mL^^f'  *J^®  ^®'4"J*^^.  ''^™  ^^  **^«  o'  materials,  atores,  or  supplies  sold  to 
officers  and  soldiers  of  the  Army." 

-^3l?*^\l^  ^^  ^^^^  °^  subsiatence-supplies  shall  hereafter  be  exempt  from  being 
covered  into  the  Treasury  and  shall  be  immediately  available  for  the  purchase  of  fresh 
supplies,  IS  a  P'oyision  in  the  Deficiencies  Appropriation  Act  of  March  3,  1875, 
?r/*i  iS  ^'  ^'  *^^*  ^®  ^"*^'®  provision  of  which  the  above  is  a  part  is  set  forth 
m  title  Wab  Dbpabtmbnt  and  MiLrrARY  Establishment. 
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■The  Isthmian  Canal' Coxmnisaioii  Jiavins  had   been   purchased   for,   and   had  been 

/finished  its  work,  Ita.  pr^ident  had  au-  made  use  of  by,  the  commission,  and  which 

.thority,  under  the  direction  or  with  the  eould  not,  to  advantage,  be  brought  to  the 

approval  oi  the  President  of  tbe'  United  United:  States.      (1900)  23  Op.  Atty.-Gen. 

States,  to  sell,  as  favorably  as  -possible,  .  163. 

matepali  supplies,  .and  equipments,  which 


Sec.  5.  [tlnexpended  appropriatioiis  to  be  covered  into  Treasmy; 
exceptions.]  That,  from  and  after  the  first  day  of  July,  eighteen  hundred 
and  seventy-four,  and  of  each  year  thereafter,  the  Secretary  of  the  Treas- 
Bury  shall  cause  all  unexpended  balances  of  appropriations  which  shall 
liave  remaim^d  upon  the  books  of  the  Treasury  for  two  fiscal  years  to  be 
carried  to  the  surplus  fund  and  covered  into  the  Treasury:  Provided, 
That  this  provision  shall,  not  apply  te  permanent  specific  appropriations, 
appropriations  for  rivers  and  harbors,  light-bouses,  fortifications,  public 
buildings,  or  the  pay  of  the  navy  and  marine  corps;  but  the  appropriations 
named  in^  this  proviso  shall  continue  available  until  otherwise  ordered 
by  Congress.    •    •    •    [18  8tatL,  110.] 

the  above  paragraph  is  part  of  section  5  of  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  June  20,  1874,  oh.  328.  The  remainder  of  the  section,  in  part 
.temporary,  is  given  in  the  note  to  the  next  paragraph  of  the  text,  which  repeals  so 
much  of  it  as  was  permanent. 

Further  provisions  relating  to  unexpended  appropriations  were  made  by  R.  S.  sec. 
3691,  supra,  p.  151,  and  th«  next  paragraph  of  the  text. 

^Pennanent  specific  appropriations.'' —  property,  was  deemed  to  be  a  permanent 

An  appropriation  to  enable  the  secretary  specific  appropriation  within  the  meaning 

of  agriculture  to  prepare  certain  property  of  the  proviso  in   the  above  enactment, 

for  an  experimental  station  and  for  ex-  and   therefore   continued    availalile   until 

penses    incurred    in    the   removing    of    a  otherwise  ordered  bv  Congreea.      (1893) 

previous    experimental    station    to    such  20  Op.  Atty.-Gen.  599. 


Sec.  4.  [ClaimB  under  exhausted  appropriations,  to  be  examined,  etc.] 
That  so  much  of  section  five  of  the  act  approved  June  twentieth,  eighteen 
hundred  and  seventy-four,  as  directs  the  Secretary  of  the  Treasury  at  the 
beginning  of  each  session  to  report  to  Congress  with  his  annual  estimates 
any  balances  of  appropriations  for  specific  objects  affected  by  said  section 
that  may  need  to  be  reappropriated,  be,  and  hereby  is,  repealed.  And  it 
shall  be  the  duty  of  the  several  accounting-officers  of  the  Treasury  to  con- 
tinue to  receive,  examine,  and  consider  the  justice  and  validity  of  all  claims 
under  appropriations  the  balances  of  which  have  been  exhausted  or  carried 
to  the  surplus  fund  under  the  provisions  of  said  section  that  may  be  brought 
before  them  within  a  period  of  five  years.  And  the  Secretary  of  the  Treas- 
ury shall  report  the  amount  due  each  claimant,  at  the  commencement  of 
e€M5h  session,  to  the  Speaker  of  the  House  of  Representatives,  who  shall  lay 
the  same  before  Congress  for  consideration:  Provided,  That  nothing  in 
this  act  shall  be  construed  to  authorize  the  re-examination  and  payment  of 
any  claim  or  accoimt  which  has  been  once  examined  and  rejected,  unless 
reopened  in  accordance  with  existing  law.     [20  Stat.  L.  130.] 

This  section  is  frofti  the  Deficiencies  Appropriation  Act  of  June  14,  1878,  ch.  191. 
The  unrepealed  portion  of  section  6  of  the  Act  of  June  20,  1874,  is  given  in  th? 
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preceding  paragraph  of  the  text.  It  was  followed  by  the  portion  of  said  section  6 
repealed  by  the  above  section,  which  was  as  follows:  "And  this  provision  shall  not 
apply  to  any  unexpended  balance  of  tiie  appropriation  made  by  the  act  approved 
December  twenty-first,  eighteen  hundred  and  seventy-one,  for  expenses  that  may  be 
incurred  under  articles  one  to  nine  of  the  treaty  with  Great  Britain  concluded  May 
eighth,  eighteen  hundred  and  seventy -one,  which  balance  the  act  approved  March 
third,  eighteen  hundred  and  seventy-three,  authorized  to  be  expended  to  enable  the 
President  to  fulfill  the  stipulations  contained  in  the  twentieth,  twenty-second,  twenty- 
third,  twenty-fourth,  and  twenty-fifth  articles  of  said  treaty:  And  provided  further, 
That  this  section  shall  not  operate  to  prevent  the  fulfillment  of  contracts  existing  at 
the  date  of  the  passage  of  this  act;  and  the  Secretary  of  the  Treasury  shall,  at  the  . 
beginning  of  each  session,  report  to  Congress,  with  his  annual  estimates,  any  balances 
of  appropriations  for  specific  objects  affected  by  this  section  that  may  need  to  be 
re-appropriated."  [18  Stat,  Z>.  111.} 
See  the  notes  to  the  preceding  paragraph  of  the  text. 


[Sec.  1.]  [Footing  of  paragraphs  to  determine  amount  appropriated.] 
•  •  •  That  hereafter  the  total  amount  appropriated  in  the  various  para- 
graphs of  an  appropriation  Act  shall  be  determined  by  the  correct  footing 
up  of  the  specific  sums  or  rates  appropriated  in  each  paragraph  contained 
therein  unless  otherwise  expressly  provided.     [29  Stat.  L.  148.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252,  and  follows  appropriations  for  the  Department  of  State. 


Sec.  3.  [RestrictioiiB  on  purchases  of  books  and  periodicals.}  That 
hereafter  law  books,  books  of  reference,  and  periodicals  for  use  of  any 
Executive  Department,  or  other  Government  establishment  not  under  an 
Executive  Department,  at  the  seat  of  Government,  shall  not  be  purchased 
or  paid  for  from  any  appropriation  made  for  contingent  expenses  or  for 
any  specific  or  general  purpose  unless  such  purchase  is  authorized  and  pay- 
ment therefor  specifically  provided-4n  the4aw  granting  the  appropriation. 
[30  Stat.  L,  316,] 

This  section  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
March  15,  1898,  ch.  68. 


Sec.  9.  [Appropriations  to  be  spedflcaUy  made.]    No  Act  of  Congress 

hereafter  passed  shall  be  construed  to  make  an  appropriation  out  of  the 

Treasury  of  the  United  States,  or  to  authorize  the  execution  of  a  contract 

involving  the  payment  of  money  in  excess  of  appropriations  made  by  law, 

unless  such  Act  shall  in  specific  terms  declare  an  appropriation  to  be  made 

or  that  a  contract  may  be  executed.    [34  Stat.  L,  764.] 

This  is  from  Sundry  Civil  Appropriation  Act,  June  30,  1908,  ch.  3914. 
A  similar  provision  in  the  Deficiencies  Appropriation  Act  of  July  1,  1902,  ch.  1351, 
I  I,  32  Stat.  L.  560,  was  superseded  by  the  text. 


Sec.  6.  [Ck>ntingent  funds,  etc. —  apportionment'  of  amount  to  be 
expended  by  each  office  or  bureau  —  no  change  except  on  written  order 
— pnrobases  limited  to  contingent  funds.]  That  in  addition  to  the  appor- 
tionment required  by  the  so-called  antideficiency  Act,  approved  February 
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twenty-seventh,  nineteen  hundred  and  six  (Statutes  at  Large,  volume 
thirty-four,  page  forty-nine),  the  head  of  each  executive  department  shall, 
oh  or  before  the  beginning  of  each  fiscal  year,  apportion  to  each  office  or 
bureau  of  his  department  the  maximum  amount  to  be  expended  therefor 
during  the  fiscal  year  out  of  the  contingent  fund  or  funds  appropriated 
for  the  entire  year  for  the  department,  and  the  amounts  so  apportioned 
sLall  not  be  increased  or  diminished  during  the  year  for  which  made 
except  upon  the  written  direction  of  the  head  of  the  department,  in  which 
there  shall  be  fully  expressed  his  reasons  therefor;  and  hereafter  there 
shall  not  be  purchased  out  of  any  other  fund  any  article  for  use  in  any 
office  or  bureau  of  any  executive  department  in  Washington,  District  of 
Columbia,  which  could  be  purchased  out  of  the  appropriations  made  for 
the  regular  contingent  funds  of  such  department  or  of  its  offices  or  bureaus. 
[37  Stat.  L.  414.] 

This  section  and  the  following  section  7  are  from  the  Legislative,  Executive,  and 
Judicial  Appropriation  Act  of  Aug.  23,  1912,  ch.  350. 

The  Act  of  Feb.  27,  1906,  ch.  610,  mentioned  in  the  text  amended  R.  S.  sec.  3679, 
supra,  p.  138. 

Sec.  7.  [Expenditure  of  appropriations  for  private  telephone  service 
forbidden.]  That  no  money  appropriated  by  this  or  any  other  Act  shall 
be  expended  for  telephone  service  installed  in  any  private  residence  or 
private  apartment  or  for  tolls  or  other  charges  for  telephone  service  from 
private  residences  or  private  apartments,  except  for  long-distance  telephone 
tolls  required  strictly  for  the  public  business,  and  so  shown  by  vouchers 
duly  sworn  to  and  approved  by  the  head  of  the  department,  division, 
bureau,  or  office  in  which  the  official  using  such  telephone  or  incurring  the 
expense  of  such  tolls  shall  be  employed.    [37  Stat.  L.  414.] 

See  the  note  to  the  preceding  section. 


Sec.  7.  [Begalar  appropriations  restricted  to  flscal  year  —  exceptions.] 

No  specific  or  indefinite  appropriation  made  hereafter  in  any  regular 
annual  appropriation  Act  shall  be  construed  to  be  permanent  or  available 
continuously  without  reference  to  a  fiscal  year  unless  it  belongs  to  one  of 
the  following  five  classes:  **  Bivers  and  harbors,"  *'  lighthouses,"  **  forti- 
fications," **  public  buildings,"  and  **  pay  of  the  Navy  and  Marine  Corps," 
last  specifically  named  in  and  excepted  from  the  operation  of  the  pro- 
visions of  the  so-called  **  covering-in  Act  "  approved  June  twentieth,  eigh- 
teen hundred  and  seventy-four,  or  unless  it  is  made  in  terms  expressly 
providing  that  it  shall  continue  available  beyond  the  fiscal  year  for  which 
the  appropriation  Act  in  which  it  is  contained  makes  provision.  [37  Stat. 
L.  487.] 

The  above  section  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912, 
ch.  355. 

The  Act  of  June  20,  1874,  ch.  328,  |  5,  mentioned  in  the  text  is  given  wpra,  p.  152. 


Sec.  7.  [Lump  sum  appropriations  —  restriction  on  salaries  paid  from.] 

That  no  part  of  any  money  contained  herein  or  hereafter  appropriated  in 
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lump  sum  shall  be  available  for  the  payment  of  personal  services  at  a  rate 
of  compensation  in  excess  of  that  paid  for  the  same  or  similar  services, 
during  the  preceding  fiscal  year ;  nor  shall  any  person  employed  at  a  specific 
salary  be  hereafter  transferred  and  hereafter  paid  from  a  lump-sum  appro- 
priation a  rate  of  compensation  greater  than  such  specific  salary,  and  the 
heads  of  departments  shall  cause  this  provision  to  be  enforced :  Provided, 
That  this  section  shall  not  apply  to  mechanics,  artisans,  their  helpers  and 
assistants,  laborers,  or  any  other  employees  whose  duties  are  of  similar 
character  and  required  in  carrying  on  the  various  manufacturing  or  con- 
structing operations  of  the  Government.  [37  Stat  L,  626,  as  amended  Jyy 
37  Stat.  L.  790.] 

The  above  section  7  is  from  the  Deficiencies  Appropriation  Act  of  Aug.  26,  1912, 
ch.  408.  It  was  amended  to  read  as  here  given  by  the  Legislative,  Executive,  and 
Judicial  Appropriation  Act  of  March  4,  1913,  ch.  142.  Originally  this  section  was  as 
follows: 

"  Sec.  7.  No  part  of  any  money  contained  herein  or  hereafter  appropriated  in  lump 
sum  shall  be  available  for  the  payment  of  oeraonal  services  at  a  rate  of  compensation 
in  excess  of  that  paid  for  the  same  or  simuar  services  during  the  fiscal  year  nineteen 
hundred  and  twelve;  nor  shaU  any  person  employed  at  a  specific  salaiy  be  hereafter 
transferred  and  hereafter  paid  from  a  lump-sum  appropriation  a  rate  of  compensation 
greater  than  such  specific  salary,  and  the  heada  of  departments  shall  cause  this 
provision  to  be  enforced."  [57  8iat.  L.  626.] 

By  a  provision  of  the  Act  of  March  4,  1913,  oh.  145,  §  1,  87  SUt  L.  854,  the 
restrictions  of  the  text  were  not  to  apply  to  certain  payments  from  the  lump  sum 
appropriations  for  the  Department  of  Agriculture.    See  Agbicultdbb,  voL  1^  p.  205. 


Seo.  5.  [Expenditure  of  appropriations  for  antomobiles  and  carriages.] 

No  appropriation  made  in  this  or  any  other  Act  shall  be  available  for  the 
purchase  of  aiiy  motor-propelled  or  horse-drawn  passenger-carrying  vehicle 
for  the  service  of  any  of  the  executive  departments  or  other  Gtovernment 
establishments,  or  any  branch  of  the  Government  service,  nnless  specific 
authority  is  given  therefor,  and  after  the  close  of  the  fiscal  year  nineteen 
hundred  and  fifteen  there  shaU  not  be  expended  out  of  any  appropriation 
made  by  Congress  any  sum  for  purchase,  maintenance,  repair,  or  opera- 
tion of  motor-propeUed  or  horse-drawn  passenger-carrying  vehicles  for 
any  branch  of  the  public  service  of  the  United  States  unless  the  same  is 
specifically  authorized  by  law,  and  in  the  estimates  for  the  fiscal  year 
nineteen  hundred  and  sixteen  and  subsequent  fiscal  years  there  shall  be 
submitted  in  detail  estimates  for  such  necessary  appropriations  as  are 
intended  to  be  used  for  purchase,  maintenance,  repair,  or  operation  of  all 
motor-propelled  or  horse-drawn  passenger-carrying  vehicles,  specifying 
the  sums  required,  the  public  purposes  for  which  said  vehicles  are  intended, 
and  the  officials  or  employees  by  whom  the  same  are  to  be  used.  [38  Stat. 
L.  508.] 

This  is  from  the  Lmslative,  Executive,  and  Judicial  Appropriation  Act  of  July  19, 
1914,  ch.  14L 


Sbc.  4.  [Beappropriation  of  unexpended  balance  —  how  construed.] 
That  the  reappropriation  and  diversion  of  the  unexpended  balance  of  any 
appropriation  to  a  purpose  other  than  that  for  which  it  was  originally 
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made  shall  be  construed  and  accounted  hereafter  as  a  new  appropriation 
^d  the  unexpended  balance  shall  be  reduced  by  the  sum  proposed  to  be 
so  diverted.     [38  Stat.  L.  1161.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1015,  ch.  147. 


m.    REPORTS 

Sec.  193.  [Annual  report  by  heads  of  departments  of  expenditure  of 
contingent  funds.]  The  head  of  each  Department  shall  make  an  annual 
report  to  Congress,  giving  a  detailed  statement  of  the  manner  in  which 
the  contingent  fund  for  his  Department,  and  for  the  Bureaus  and  offices 
therein,  has  been  expended,  giving  the  names  of  every  person  to  whom  any 
portion  thereof  has  been  paid ;  and  if  for  anything  furnished,  the  quantity 
and  price ;  and  if  for  any  service  rendered,  the  nature  of  such  service,  and 
the  time  employed,  and  the  particular  occasion  or  cause,  in  brief,  that 
rendered  such  service  necessary;  and  the  amount  of  all  former  appropria- 
tions in  each  case  on  hand,  either  in  the  Treasury  or  in  the  hands  of  any 
disbursing  officer  or  agent.  And  he  shall  require  of  the  disbursing  officers, 
acting  under  his  direction  and  authority,  the  return  of  precise  and  analyti- 
cal statements  and  receipts  for  all  the  moneys  which  may  have  been  from 
time  to  time  during  the  next  preceding  year  expended  by  them,  and  shall 
communicate  the  results  of  such  returns  and  the  sums  total,  annually,  to 
Congress.    [B,  8,] 

Act  of  Aug.  26,  1842,  ch.  202,  6  Stat.  L.  627. 

R.  S.  Bee.  194  was  repealed  by  the  Act  of  March  2,  1895,  ch.  177,  {  8,  28  Stat.  L.  808, 
and  is  noted  tmder  section  7  of  said  Act,  infra,  p.  167,  which  furnished  substitute 
provisions  thereof. 

Sec.  195.  [Time  of  making  annual  reports  by  heads  of  departments.] 

Except  where  a  different  time  is  expressly  prescribed  by  law,  the  various 
annual  reports  required  to  be  submitted  to  Congress  by  the  heads  of  Depart- 
ments shall  be  made  at  the  commencement  of  each  regular  session,  and  shall 
embrace  the  transactions  of  the  preceding  year.     [B,  8.] 
See  all  Acts  requiring  reports. 

Sec.  196.  [Department  reports,  when  to  be  furnished  to  printer.] 

The  head  of  each  Department,  except  the  Diepartment  of  Justice,  shall  fur- 
nish to  the  Congressional  Printer  copies  of  the  documents  usually  accom- 
panying his  annual  report,  on  or  before  the  first  day  of  November  in  each 
year,  and  a  copy  of  his  annual  report  on  or  before  the  third  Monday  of 
November  in  each  year.    [B,  8.] 

Act  of  June  25,  1864,  ch.  155,  13  Stat.  L.  184,  185;  Act  of  June  22,  1870,  oh.  150, 
16  Stat.  L.  164. 


[Sec.  1.]  [Contingent  expenses  to  be  annually  reported  by  heads  of 
departments.]  *  *  *  And  hereafter  a  detailed  statement  of  the  expendi- 
ture for  the  preceding  fiscal  year  of  all  sums  appropriated  for  contingent 
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expenses  of  the  Independent  Treasury,  or.  in  any  department  or  bureau  of 
the  Government  shall  be  presented  to  Congress  at  the  beginning  of  each 
regular  session.    [19  8tai,  L,  306.] 

lliis  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1877,  ch.  102.  The  same  provision,  omitting  mention  "  of  the  Independent  Treasury," 
occurs  in  previous  appropriation  Acts.    See  18  Stat.  L:  06,  365. 


Sec.  2.  [Annual  reports  by  heads  of  departments  of  number  and  sal- 
aries of  employes  below  standard  of  efficiency.]  *  •  *  That  hereafter 
it  shall  be  the  duty  of  the  heads  of  the  several  executive  Departments  of 
the  Government  to  report  to  congress  each  year  in  the  annual  estimates  the 
number  of  employees  in  each  bureau  and  office  and  the  salaries  of  each  who 
are  below  a  fair  standard  of  efficiency.    [26  .Stat,  L,  268.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  11, 
1890,  ch.  667.  Section  3  of  that  Act  repealed  ''all  acts  or  parts  of  acts  inconsistent  or 
in  conflict  with  the  provisions  of  this  act." 


Sec.  7.  [Statement  of  condition  of  business  to  be  submitted  in  esti- 
mates by  heads  of  departments.]  It  shall  be  the  duty  of  the  head  of  each 
Executive  Department  or  other  Government  establishment  in  the  city  of 
Washington  to  submit  to  the  first  regular  session  of  the  Fifty-fourth  Con- 
gress, and  annually  thereafter,  in  the  Annual  Book  of  Estimates,  a  state- 
ment as  to  the  condition  of  business  in  his  Department  or  other  Govern- 
ment establishment,  showing  whether  any  part  of  the  same  is  in  arrears, 
and,  if  so,  in  what  divisions  of  the  respective  bureaus  and  offices  of  his 
Department  or  other  Government  establishment  such  arrears  exist,  the 
extent  thereof,  and  the  reasons  therefor,  and  also  a  statement  of  the  num- 
ber and  compensation  of  employees  appropriated  for  in  one  bureau  or 
office  who  have  been  detailed  to  another  bureau  or  office 'for  a  period 
exceeding  one  year.     [28  Stat.  L.  808.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  2, 
1896,  ch.  177. 

Section  8  of  this  Act  repealed  R.  S.  sec.  194  which  read  as  follows:  "The  head  of 
each  Department  shall  make  an  annual  report  to  Congress  of  the  names  of  the  clerks 
and  other  persons  that  have  been  employed  in  his  Department  and  the  offices  thereof; 
stat'ng  the  time  that  each  clerk  or  other  person  was  actually  employed,  and  the  sums 
paid  to  each;  also,  whether  they  have  been  usefully  employed;  whether  the  services  of 
any  of  them  can  be  dispensed  with  without  detriment  to  the  public  service,  and  whether 
the  removal  of  any  individuals,  and  the  appointment  of  others  in  their  steaid,  is  required 
for  the  better  dispatch  of  business."    Act  of  Aug.  26,  1842,  ch.  202,  6  Stat.  L.  525. 


Sec.  5.  [Report  of  exchanges  of  labor  saving  devices.]  That  the  execu- 
tive departments  and  other  Government  establishments  and  all  branches 
of  the  public  service  may  hereafter  exchange  typewriters,  adding  machines, 
and  other  similar  labor  saving  devices  in  part  payment  for  new  machines 
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used  for  the  same  purpofle  as  those  proposed  to  be  exchanged.  There  shall 
be  submitted  to  Congress,  on  the  first  day  of  the  session  following  the  close 
of  each  fiscal  year,  a  report  showing,  as  to  each  exchange  hereunder,  the 
make  of  the  article,  the  period  of  its  use,  the  allowance  therefor,  and  the 
article,  make  thereof,  and  price,  including  exchange  value,  paid  or  to  be 
paid  for  each  article  procured  through  such  exchaage.     [38  Stat.  L.  1161.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1015,  ch.  147. 


EVARTS  ACT 
(Circuit  Court  of  Appeals  Act) 

See  JuDioiABT 


EVIDENCE 

R.  S.  724.  Power  to  Order  Production  of  Books  and  Writings  in  Actions  at 

Law,  160. 
R.  S.  859.  Testimony  of  Witnesses  b^ore  Congress  Not  Admissible  against 

Them  in  Criminal  Prosecutions,  166. 
R.  S.  861.  Mode  of  Proof  in  Common4aw  Actions,  168. 
R.  S.  862.  Mode  of  Proof  in  Equity  and  Admiralty  Causes,  171. 
R.  S.  863.  Depositions  De  Bene  Esse,  172. 
R.  S.  864.  Mode  of  Taking  Depositions  De  Bene  Esse,  184. 
R.  S.  865.  Transmission  to  the  Court  of  Depositions  De  Bene  Esse,  185. 
R.  S.  866.  Depositions  under  a  Dedimus  Potestaiem  and  in  Perpetuam,  etc.^ 

189. 
R.  S.  867.  Depositions  in  Perpetuam^  etc,,  Admissible  at  Discretion  of  (he 

Court,  192. 
R.  S.  868.  Deposition  under  a  DedimtLS  Potestatem,  How  Taken,  193. 
R.  S.  869.  Subpoena  Duces  Tecum  under  a  Dedimus  Potestaiem,,'lM. 
R.  S.  870.  Witness  under  a  Dedimus  Potestatem,  When  Required  to  Attend, 

195.  *       \ 

R.  S.  871.  Depositions  in  District  of  Columbia  in  Suits  Pending  Elsewhere, 

195. 
R.  S.  872.  Same  Subject;  When  No  Commission  or  Notice,  195. 
R.  S.  873.  Same  Subject;  Manner  of  Taking  and  Transmitting  the  Deposition, 

196 
R.  S.  874.  Same  Subject;  Witness  Fees,  196. 
R.  S.  875.  Letters  Rogatory  from  United  States  Courts,  196. 
R.  S.  882.  Copies  of  Department  Records  and  Papers,  197. 
R.  S.  883.  Copies  of  Records,  etc.,  in  Office  of  Solicitor  of  the  Treasury,  199. 
R.  S.  884.  Instruments  and  Papers  of  Comptroller  of  the  Currency,  199. 
R.  S.  885.  Organization  Certificates  of  National  Banks,  199. 
R.  S.  886.  Transcripts  from  Books,  etc.,  of  the  Treasury,  in  Suits  against 

Delinquents,  199. 
R.  S.  887.  Transcripts  from   Books   of  the    Treasury   in   Indictments  for 

Embezzlement  of  Public  Moneys,  203. 
R.  S.  888.  Copies  of  Returns  in  Returns  Office,  204. 
R.  S.  889.  Copies  of  Post  Offi^  Records  and  of  Auditor's  Statement    of 

Accounts,  204. 
R.  S.  890.  Copies  of  Statements  of  Demands  by  Post  Office  DepaHment,  205. 
R.  S.  891.  Copies  of  Records,  etc.,  of  General  Land  Office,  205. 
R.  S.  892.  Copies  of  Records,  etc.,  of  Patent  Office,  206. 
R.  S.  893.  Copies  of  Foreign  Letters  Patent,  207. 

R.  S.  894.  Printed  Copies  of  Specifications  and  Drawings  of  Patents,  208. 
R.  S.  895.  Extracts  from  the  Journals  of  Congress,  208. 
R.  S.  896.  Copies  of  Records,  etc.,  in  Offices  of  United  States  Consuls,  etc.,  209. 
R.  S.  897.  Certain  Books  and  Papers  in  Offices  of  District  and  Circuit  Courts 

in  Texas,  Florida,  Wisconsin,  Minnesota,  Iowa,  and  Kansas, 

209. 
R.  S.  898.  Transcribed  Records  in  the  Clerks'  Offiees  of  Western  Districts  of 

North  Carolina,  209. 
R.  S.  899.  When  Origincd  Records  Are  Lost  or  Destroyed,  210. 
R.  S.  900.  Same  Subject,  210. 

[169] 
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R,  S.  901.  Same  Subject,  210. 

R.  S.  902.  Same  Subject,  211. 

R-  S.  903.  iSame  Subject,  211. 

R.  S.  904.  Sams  Subject,  212. 

R.  S.  905.  Authentication  of  Legislative  Acts  and  Proof  of  Judicial  Proceed- 
ings of  States,  etc.,  212. 

R.  S.  906.  Proofs  of  Records,  etc,,  Kept  in  Offices  Not  Pertaining  to  Courts, 
220. 

R.  S.  907.  Copies  of  Foreign  Records,  etc..  Relating  to  Land  Titles  in  the  United 
States,  221. 

R.  S.  2469.  Copies  of  Records,  etc.,  to  Be  Certified,  222. 

R.  S.  2470.  Exemplifications  Valid  without  Names  of  Officers  Signing  and 
Countersigning,  222. 

R.  S.  4071.  Taking  Testimony  to  Be  Used  in  Foreign  Countries,  222. 

R.  S.  4072.  Witness  Need  Not  Cnminaie  Himself,  223. 

R.  S.  4073.  Punishment  of  Witness  far  Contempt,  223. 

R.  S.  4074.  Fees  and  Mileage  of  Witnesses,  224. 

Act  of  June  92,  1874,  ch.  391.  224. 

Sec.  6.  Books,  Invoices,  and  Papers  Required  in  Citdl  Suits  under  Revenue 
Laws,  224. 
8.  Officers  and  Persons  Claivfdng  Compensation  and  Defendants  May 
•     Be  Witnesses,  225. 

Ad  of  Aug.  5,  1886,  ch.  928,  225. 

Sec.  9,  Transcribed  Records  in  Former  District  of  California,  225. 

Act  of  March  9,  1892,  ch.  U,  225. 

Depositions  for  United  States  Courts  May  Follow  State  Usage,  225. 

Ad  of  July  31,  1894,  ch.  17^,  TZl, 

Sec.  17.  Transcripts  and  Copies  from  Treasury  Department,  How  Certified^ 
227. 

Adof  Feb.  26,  1913,  ch.  79,  227. 

Admitted  Handwriting  Allowed  as  Evidence.  227. 


CROSS-REFERENCES 

In  Bankruptcy  Cases,  see  BANKRUPTCY. 

In  Claim  Cases,  see  CLAIMS. 

In  Congressional  Investigatioiis  and  Contested  Elections,  see  C0N0BES8, 

In  Consular  Courts,  ^e\DIPLOMATIC  AND  CONSULAR  OFFICERS. 

In  Extradition  Cases,  see  EXTRADITION. 

Statutes  as  Evidence,  see  STATUTES. 

See  geneTsllj  WITNESSES. 


Sec.  724.  [Power  to  order  production  of  books  and  wrltingB  in  actions 
at  law,]  In  the  trial  of  actions  at  law,  the  courts  of  the  United  States  may, 
on  motion  and  due  notice  thereof,  require  the  parties  to  produce  books  or 
writings  in  their  possession  or  power,  which  contain  evidence  pertinent  to 
the  issue,  in  cases  and  under  circumstances  where  they  might  be  compelled 
to  produce  the  same  by  the  ordinary  rulps  of  proceeding  in  chancery.  If  a 
plaintiff  fails  to  comply  with  such  order,  the  court  may,  on  motion,  give  the 
like  judgment  for  the  defendant  as  in  cases  of  nonsuit ;  and  if  a  defendant 
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fails  to  comply  with  such  order,  the  court  may,  on  motion,  give  judgment 
against  him  by  default.    [£.  8.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  6tat.  L.  82. 

Further  proyisions  relating  to  the  production  of  books  and  papers  in  civil  suits  under 
the  revenue  laws  were  made  by  the  Act  of  June  22,  1874,  ch.  391,  S  6,  infra,  p.  224. 
And  see  the  notes  thereto. 

R.  S.  sec.  868  relating  to  witnesses  is  given  under  Witwesses. 


The  only  power  of  discovery  ox  inspec- 
tion conferred  by  Congress  is  contained  in 
the  above  section.  Union  Pac.  R.  Co.  t?. 
Botsford,  (1891)  141  U.  S.  250,  II  S.  Ct. 
1000,  35  U.  S.  (L.  ed.)  1734,  wherein  it 
was  held  that  in  an  action  for  damages 
for  personal  injuries  the  person  injured 
could  not  be  compelled  to  submit  to  a 
surgical  examination  before  trial. 

The  purpose  of  this  section  was  to  give 
courts  of  law  the  power  to  do  what  courts 
of  equity  could  do  in  the  matter  of  using 
documents,  without  the  formality  of  going 
into  a  court  of  equity  with  a  bill  of  dis- 
covery in  aid  of  an  action  at  law.  Car- 
penter V.  Winn,  (1911)  221  U.  S.  533,  31 
S.  Ct.  683,  65  U.  S.  (L.  ed.)  842;  Gregory 
V.  Chicago,  etc.,  R.  Co.,  (1882)  10  Fed. 
529;  Crandall  i;.  Piano  Mfg.  Co.,  (1885) 
24  Fed.  738;  Ryder  v,  Bateman,  (1898) 
93  Fed.  31;  Owyhee  Land,  etc.,  Co.  v. 
Tautphaus,  (C.  C.  A.  1901)  109  Fed.  547, 
48  C.  C.  A.  635;  Hylton  v.  Brown,  (1806) 
1  Wash.  298,  12  Fed.  Cas.  No.  6,981. 

Federal  and  not  state  legislation  at  con- 
trolling practice. —  Although  the  practice 
which  prevails  in  the  highest  courts  of 
the  state  ordinarily  prevails  in  the  federal 
courts,  yet  when  Congress  has  legislated 
upon  a  matter  of  practice  for  the  federal 
courts,  as  in  the  ease  of  the  production  of 
books  and  writings  in  actions  at  law,  such 
legislation  becomes  the  sole  and  supreme 
guide,  to  the  exclusion  of  the  state  code. 
Gregory  v.  Chicago,  ete.,  R.  Co.,  (1882) 
10  Fed.  629;  Paine  v,  Warren,  (S.  B. 
N.  Y.  1888)  33  Fed.  357;  Lucker  v. 
Phoenix  Assur.  Co.,  (C.  C.  S.  D.  1896) 
67  Fed.  18;  U.  S.  v.  National  Lead  Co., 
(1896)  75  Fed.  94;  Kaiser  v.  Chicago, 
St.  P.,  M.  k  O.  Ry.  Co.,  (D.  C.  Minn.  1912) 
192  Fed.  1013;  Schatz  v.  Winton  Motor 
Carriage  Co.,  (S.  D.  N.  Y.)  197  Fed.  777; 
Cheatham  Electric  Switching  Device  v. 
American  Automatic  Switch  Co.,  (S.  D. 
N.  Y.  1912)  198  Fed.  496.  See  contra, 
Frescole  v,  Lancaster,  (E.  D.  Pa.  1896) 
70  Fed.  337;  Gray  t;.  Schneider,  (S.  D. 
N.  Y.  1902)   119  Fed.  474. 

"Actions  at  law.'* — The  aeotion  relates 
to  aotione  at  law  only,  and  has  there- 
fore no  application  to  suits  in  equity. 
Bischoffsheim  v.  Brown,  (1886)  29  Fed. 
341;  Havermeyers,  ete..  Sugar  Refining 
Co.  V.  C]!ompania  Transatlantica  Espanola, 
(1890)  43  Fed.  90;  Ryder  v.  Bateman, 
(W.  D,  Tenn.  1898)  93  Fed.  31;  Oro 
Water,  ete.,  Co.  v.  Oroville,  (N.  D.  Cal. 
1908)    162  Fed.  975;   Childs  v.  Missouri, 


ete.,  R.  Co.,  (C.  C.  A.  8th  Cir.  1915)  221 
Fed.  219,  136  C.  C.  A.  629.  But  in  actions 
at  law,  proceedings  for  obtaining  inspec- 
tion of  documents  on  the  trial  are  regu- 
lated by  this  section.  Kirkpatrick  v.  Pope 
Mfg.  Co.,  (C.  C.  Conn.  1894)   61  Fed.  46. 

A  proceeding  in  rem  is  not  within  the 
provisions  of  this  section.  U.  S.  t?. 
Twenty-eight  Packages  Pins,  (1832)  Gilp 
306,  28  Fed.  Cas.  No.  16,561. 

Necessity  that  circumstances  be  such  as 
would  have  justified  discovery  in  chancery. 
This  section  restricts  the  proceedings  to 
cases  and  under  circumstances  where  the 
parties  might  be  compelled  to  produce  the 
books  and  writings  by  the  ordinary  rules 
of  procedure  in  chancery.  Boyd  v.  U.  S., 
(1886)  116  U.  S.  616,  6  S.  Ct.  501,  29 
U.  S.  (L.  ed.)  746;  Owyhee,  etc..  Iron  Co. 
V.  Tautphaus,  (C.  C.  A.  9th  Cir.  1901) 
109  Fed.  547,  48  C.  C.  A.  635;  Finch  V. 
Rikeman,  (.1851)  2  Blatchf.  301,  9  Fed. 
Cas.  No.  4,788. 

Where  the  evidence  sought  for  wiU  not 
only  have  the  effect  of  enabling  the  plain- 
tiff to  recover  his  entire  damages,  but  ite 
direct  consequence  wiU  be  to  subject  the 
defendant  to  a  penalty,  and  the  plaintiff 
has  not  relinquished  his  claim  to  such 
penalty,  the  order  will  not  be  granted, 
because  the  authority  conferred  by  the 
section  can  be  exercised  only  in  cases 
where  the  relief  might  be  had  by  a  bill  of 
discovery,  and  as  a  substitute  for  that 
proceeding,  and  a  bill  of  discovery  will 
not  be  allowed  in  any  case  where  the  dis- 
covery will  subject  the  defendant  to  a 
penalty  unless  the  bill  relinquishes  all 
claim  to  the  penalty.  U.  8.  v.  National 
Lead  Co.,  (1896)  75  Fed.  94;  Finch  v. 
Rikeman,  (1851)  2  Blatchf.  301,  9  Fed. 
Cas.   No.   4,788. 

It  has  been  held  that  where  a  qui  tarn 
action  is  instituted  under  R.  S.  sec. 
4901  (see  Patents)  for  the  recovery  of 
penalties  for  the  alleged  false  marking 
of  certein  articles  as  patented,  the  defend- 
ant cannot  be  compelled  to  produce  his 
books  and  papers  before  trial  for  examina- 
tion by  the  plaintiff  for  the  purpose  of 
showing  the  number  of  penalties  alleged  to 
have  been  incurred;  for  such  an  action  is 
a  penal  action,  and  the  provision  of  this 
section  expressly  limite  ite  application  to 
cases  and  circumstences  where  the  party 
might  be  compelled  to  produce  the  books 
and  papers  "  by  the  ordinary  rules  of  pro- 
ceedings  in   chancery;"   and   "a   biU   of 
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discovery  will  not  lie  in  a  cajse  which  in- 
volves a  penalty  or  a  forfeiture."  New- 
gold  17.  American  Electrical  Novelty,  etc., 
Co.,  (1901)  108  Fed.  341.  Compare 
American  Banana  Co.  v.  United  Fruit  Co., 
(S.  D.  N.  Y.  1907)  163  Fed.  943,  wherein 
it  was  held  in  a  penal  action  instituted 
by  a  person  to  recover  treble  damages 
under  the  Sherman  Anti-Trust  Act  that 
a  motion  would  lie  under  this  section  to 
require  the  corporation  to  produce  certain 
books  and  papers. 

In  L.  Bucki,  etc.,  Lumber  Co.  r.  At- 
lantic Lumber  Co.,  (C.  C.  A.  6th  Cir. 
1903)  121  Fed.  233,  67  C.  C.  A.  469,  which 
was  an  action  for  damages  for  maliciously 
suing  out  two  writs  of  attachment  and 
the  levying  and  maintaining  the  levy  of 
such  writs  upon  the  properties  of  the 
plaintiff  in  error,  the  court  said:  "The 
second  assignment  of  error  is  to  a  ruling 
and  order  of  the  court  requiring  plaintiff 
to  produce  certain  of  its  books  kept  in 
New  York  and  certain  other  books  speci- 
fied in  the  exception  in  advance  of  the 
trial.  Section  724  of  the  Revised  Stat- 
utes provides  for  such  orders  in  cases  and 
under  circumstances  where  parties  might 
be  compelled  to  produce  the  same  by  ordi- 
nary rules  of  proceeding  in  chancery.  The 
,  grounds  of  the  motion  to  produce  in  this 
'  instance  were  that  the  defendants  expected 
to  obtain  from  said  books  evidence  tend- 
ing to  show  that  the  plaintiff  was  on 
October  1,  1897,  insolvent,  and  not  realiz- 
ing any  profit  out  of  its  business;  and  it 
was  alleged  that  said  books  contained 
statements  which  would  show  that  the 
plaintiff  was,  on  October  1,  1897,  actually 
unable  to  meet  its  accrued  obligations. 
The  reasons  given  for  producing  the  books 
appear  to  us  to  be  insufficient,  for  neither 
the  defendants'  insolvency  nor  inability  to 
actually  meet  its  accrued  obligations  con- 
stituted any  defense  in  the  present  suit." 

Existence  of  statutory  remedy  as  bar  to 
issuance  of  subpoena  duces  tecum. —  It 
has  been  held  that  the  power  of  a  federal 
court  to  re<}uire  the  production  of  docu- 
mentary evidence  is  not  limited  to  an 
order  made  on  motion,  as  provided  by  this 
section,  but  it  has  inherent  power,  as  well 
as  express  authority,  under  R.  S.  sec.  716 
(embodied  in  Judicial  Code,  sec.  267,  and 
repealed  by  section  297  thereof;  see  Judi- 
ciary), to  issue  a  subpoena  duces  tecum 
and  to  enforce  obedience  thereto  by  pro- 
ceedings for  contempt.  American  Lith. 
Co.  V.  Werckmeister,  (C.  C.  A.  1908)  165 
Fed.  426,  91  C.  C.  A.  376.  But  in  Kirk- 
patrick  v.  Pope  Mfg.  Co.,  (C.  C.  Conn. 
1894)  61  Fed.  46,  a  subpoena  duces  tecum 
was  held  inadequate  as  a  substitute  for 
the  statutorjr  remedy  in  an  action  to  re- 
cover royalties. 

Existence  of  statutory  remedy  as  bar  to 
bill  of  discovery. —  The  jurisdiction  in 
equity  for  discovery  originated  in  the  ab- 
sence of  power  in  courts  of  law  to  compel 
a  discovery  by  their  own  process,  either 


by  means  of  the  oath  of  a  party  or  by 
tne  production  of  deeds,  books,  and  writ- 
ings in  his  possession  or  control.  But 
there  is  authority  that  it  does  not  follow, 
because  courts  of  law  now  have  power  to 
extend  such  relief,  that  a  court  of  equity 
should  forego  the  exercise  of  an  ancient 
and  well-settled  jurisdiction.  No  prin- 
ciple, it  has  been  said,  is  more  vigorously 
asserted  by  courts  of  equity  than  that 
they  will  not  yield  a  jurisdiction  once 
legitimately  exercised  because  an  enlarge- 
ment of  the  ordinary  powers  of  courts  of 
law  has  rendered  a  resort  to  equity  no 
longer  necessary.  There  can  be  no  ebb 
and  flow  of  jurisdiction  dependent  upon 
external  changes.  Being  once  legitimately 
vested  in  the  court,  it  must  remain  there 
until  the  legislature  shall  abolish  or  limit 
it;  for  without  some  positive  act  the  just 
inference  is  that  the  legislative  pleasure 
is  that  the  jurisdiction  snail  remain  upon 
its  old  foundations.  Accordingly,  it  has 
been  held  that  a  court  of  equity  should 
not  refuse  to  entertain  a  bill  for  discovery, 
although,  by  the  enlargement  of  the  juris- 
diction and  remedies  exercised  by  courts 
of  law,  similar  relief  could  be  obtained  by 
the  complainant  in  his  action  at  law.  Col- 
gate V.  Compagnie  Francaise,  etc.,  (S.  D. 
N.  Y.  1885)  23  Fed.  82^  See  to  the  same 
effect  Paine  v.  Warren,  (S.  D.  N.  Y.  1888) 
33  Fed.  357. 

There  is  also  authority  that  in  ordinary 
cases  a  pure  bill  of  discovery  can  no  longer 
be  maintained  in  the  equity  courts  of  the 
United  States  because  imder  this  section 
it  is  no  longer  generally  needed:  in  other 
words,  in  a  case  in  which  discovery  and 
relief  are  sought,  but  the  only  ground  for 
equitable  relief  appears  to  be  a  discovery 
of  evidence  to  be  used'  in  the  enforcement 
of  a  purely  legal  demand,  the  jurisdiction 

'  cannot  be  maintained.  Safford  v.  Ensign 
Mfe.  Co.,  (C.  C.  A.  4th  Cir.  1903)  120 
Fed.  480,  56  C.  C.  A!  630,  citing  Ex  p. 
Boyd,  (1881)  105  U.  S.  647,  26  U.  S. 
(L.  ed.)  1200;  U.  S.  v.  McLaughlin,  (C.  C. 
Cal.  1885)  24  Fed.  823;  Preston  v.  Smith, 
(E.  D.  Mo.  1886)  26  Fed.  884;  Rindskopf 

■  V.  Platto,  (E.  D.  Wis.  1886)  29  Fed.  130; 
Paton  V.  Majors,  (E.  D.  La.  1891)  46  Fed. 
210. 

It  has  been  held  that  by  virtue  of  the 
above  section  there  seems  to  be  no  longer 

•  any  occasion  to  resort  to  equity  to  obtain 
a  discovery  and  accounting  where  the  pay- 
ment of  royalties  is  sought,  as  there  is 
now  an  adequate  remedy  at  law.  Wash- 
burn, etc.,  Mf;?.  Co.  v.  Freeman  Wire  Co., 
(E.  D.  Mo.  1890)  41  Fed.  410. 
Filing  bill  of  discovery  as  bar  to  statu- 

■  tory  remedy. —  In  lasigi  v.  Brown,  (1853) 
1  Curt.  401,  12  Fed.  Gas.  No.  6,993,  there 
was  a  motion,  grounded  on  affidavit,  to 
compel  the  production  and  delivery  to  the 
clerk  of  the  court  of  certain  papers 
alleged  to  be  material  on  a  trial  at  law 
of  the  action.  The  existence  of  the  papers 
and   their   materiality    were   not   denied. 
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But  the  motion  was  resisted  on  the  ground 
that  the  p^rty  moving  had  already  Aled 
a  bill  of  discoyery,  covering  many  of  the 
facts  of  the  case,  and,  among  oti^ers,  these 
documents;  and  though  copies  of  them  had 
not  been  annexed  to  the  answer,  yet  their 
contents  were  described ;  and  it  was  urged 
that,  having  resorted  to  this  mode  of 
discovery,  the  party  must  read  the  answer, 
and  could  not  have  the  benefit  of  the  order 
tmder  the  Act  of  Congress.  But  the  court 
said :  "  I  think  such  an  order  should  be 
made  in  this  case.  The  fact  that  a  bill  of 
discovery  was  filed  is  not  a  bar.  If  the 
answer  contained  what  it  alleged  to  be 
copies  of  the  papers,  the  party  would  still 
have  a  right  to  use  the  originals.  He  is 
not  bound  to  act  upon  the  assumption  that 
the  copies  are  correct;  and,  in  some  cases, 
correct  copies  are  not  equivalent  to  origi- 
nals. Under  the  laws  of  the  United  States, 
both  the  remedy  by  a  bill  of  discovery, 
and  by  an  order  to  produce,  are  given.  If 
a  party  chooses  to  go  to  the  expense  of 
both,  the  court  cannot  deprive  him  of  one 
of  them,  unless  it  can  clearly  see  that  the 
other  has  been  completely  effectual,  so 
that  any  further  proceeding  must  be 
simply  useless,  or  intended  to  harass  the 
other  party.  That  is  not  so  here.  The 
answer  does  not  contmn  or  annex  even 
copies  of  the  papers  called  for.  Let  an 
order  be  entered  to  produce  at  the  trial 
the  papers  describea  in  the  motion,  or 
show  cause  at  the  trial  why  the  same  are 
not  produced.'' 

Documents  described  in  pleadings. —  The 
practice  in  equity  permits  a  motion  for 

Sroduction  to  be  made  only  after  the 
efendant  has  answered  and  admitted  the 
possession  of  the  documents.  But  this  sec- 
tion should  not  be  construed  so  narrowly 
as  to  authorize  a  motion  to  produce  only 
when  the  documents  have  been  described 
in  the  pleadings,  because  in  actions  at 
law  such  descriptive  allegations  in  the 
pleadings  would  not  ordinarily  be  per- 
missible. While  equity  pleadings  set  out 
to  a  greater  or  less  extent  matters  of  evi- 
dence for  purposes  of  discovery  and  proof, 
such  matters  would  be  redundant  and  im- 
proper in  pleadings  at  law.  Paine  v. 
Warren,  (S.  D.  N.  Y.  1888)  33  Fed,  367. 
Production  ''in  the  trial"  as  meaning 
"on  or  at  the  tiiaL"— For  more  than  a 
century  trial  courts  have  disagreed  as  to 
whether,  under  this  enactment,  the  pro- 
cedure is  limited  to  a  requirement  that 
the  books,  documents,  and  writings  be  pro- 
duced at  the  trial,  or,  in  the  discretion  of 
the  court,  before  the  trial,  for  such  investi- 
gation and  examination  as  the  party 
obtaining  the  order  might  desire.  The 
q[ue8tion  has  at  last  been  authoritatively 
settled  by  the  United  States  Supreme 
Conrt^  which  has  decided  that  a  court  of 
law  is  not  empowered  to  compel  one  party 
to  an  action  to  produce  books  and  papers 
in  advance  of  trial  for  his  adversary's 
examination  and  inspection,  by  the  pro- 


visions of  this  section;  a»  the  words 
"  in  the  trial  '  mean  *'  on  or  at  the  trial " 
and  the  statute  may  well  be  regarded  as 
affording  a  short  and  quick  way  of  ob- 
tainin|^  documentary  evidence  for  use  "  in 
the  trial "  of  an  action  at  law,  leaving  the 
parties  to  a  bill  of  discovery  if  they  desire 
the  production  before  the  trial  for  the 
purpose  of  preparing  for  it.  Carpenter  v. 
Winn,  (1911)  221  U.  S.  533,  31  S.  Ct. 
683,  55  U.  S.  (L.  ed.)  842,  reverging 
(1908)  165  Fed.  636,  91  C.  C.  A,  301.  The 
case  is  followed  in  Kaiser  v,  Chicago,  St. 
P.,  M.  &  O.  By.  Co.,  (D.  C.  Minn.  1912)  192 
Fed.  1013;  United  Cigarette  Mach.  Ck>.  v. 
Winston  Cigarette  Mach.  Ck>.,  (CCA. 
4th  Cir.  1912)  194  Fed.  947,  114  C  C  A. 
583;  Cheatham  Electric  Switching  Device 
V.  American  Automatic  Switch  Co.,  ( S.  D. 
N.  Y.  1912)  198  Fed.  496;  Schatz  v,  Win- 
ton  Motor  Carriage  Co.,  (S.  D.  N.  Y.  1912) 
197  Fed.  777;  General  Film  Co.  v.  Sam- 
pliner,  (C  C  A.  6th  Cir.  1916)  232  Fed. 
95,  146  C  C.  A.  287. 

The  following  cases  decided  prior  to 
Carpenter  v.  Winn,  supra^  hold  that  the 
federal  courts  had,  under  this  section, 
power  to  order  the  production  of  books 
and  papers  at  the  trial,  and  also  before 
the  trial,  when  issue  was  joined,  for  in- 
spection, in  order  to  prepare  for  triaU 
Gray  v.  Schneider,  (1902)  119  Fed.  474; 
Victor  G.  Bloede  Co.  v.  Joseph  Bancroft, 
etc.,  Co.,  (1899)  98  Fed.  176;  Henszey  v. 
Langdon-Henszey  Coal  Min.  Co.,  (1897) 
80  Fed.  178;  Lucker  v,  Phcenix  Assur.  Co., 
(1895)  67  Fed.  18;  Exchange  Nat.  Bank 
t>.  Washita  Cattie  Co.,  (1894)  61  Fed. 
190;  Brewster  i;.  Tuthill  Spring  Co.,  (1888) 
84  Fed.  769;  Paine  v.  Warren,  (1888)  33 
Fed.  357 ;  Gregory  v.  Chicago,  etc.,  R.  Co., 
(1882)  10  Fed.  629;  Coit  v.  North  Caro- 
lina Gold  Amalgamating  Co.,  (1881)  9 
Fed.  577;  Geyger  v,  Geyger,  (1795)  2 
Dall.  332,  10  Fed.  Cas.  No.  5,375;  Central 
Bank  v,  Tayloe,  (1823)  2  Cranch  C  C. 
427,  5  Fed.  Cas.  No.  2,548;  Jacquea  v. 
Collins,  (1846)  2  Blachf.  23,  13  Fed.  Cas. 
No.  7,167;  Finch  v.  Rikeman,  (1851)  2 
Blatchf.  301,  9  Fed.  Cas.  No.  4,788;  U.  S. 
V.  Youngs,  (1879)  10  Ben.  264,  28  Fed. 
Cas.  No.  16,783;  U.  S.  v.  Button,  (1879) 
10  Ben.  268,  26  Fed.  Cas.  No.  15,433; 
Easton  v,  Hodges,  (1877)  7  Biss.  324,  8 
Fed.  Cas.  No.  4,258 ;  Cameron  Lumber  Co. 
17.  Droney,  (1904)  132  Fed.  304;  Ameri- 
can Banana  Co.  v.  United  Fruit  Co.,  (1907) 
153  Fed.  943;  Shaefer  t7.  International 
Power  Co.,  (1907)  167  Fed.  896;  Rosen- 
berger  v.  Shubert,  (1910)  182  Fed.  411. 
Cases  decided  prior  to  Carpenter  v, 
Winn,  supra,  taking  a  contrary  view  to 
the  rule  adopted  above  and  in  accord  with 
the  holding  of  the  United  States  Supreme 
Court  establishing  the  correct  rule,  are  as 

.  follower  U.  S.  ©.National  Lead  Co.,  (1896) 
75  Fed.  94,  holding  that  the  production 
must  be  '*  at  the  trial "  and  at  no  other 
time;  Hylton  v.  Brown,   (1806)    1  Wash. 

.298,  12  Fed.  Cas.  No.  6,981;  Triplew  V. 


164 


3  FED.  STAT.  ANN.  (2d  Ed.) 


Washington  Bank,  (1829)  3  Granch  C.  G. 
646,  24  Fed.  Cas.  No.  14,178;  lasigi  v. 
Brown,  (1853)  1  Curt.  401,  12  Fed.  Cas. 
No.  6,993;  Cassatt  v,  Mitchell  Ck>al,  etc., 
Co.,  (C.  C.  A.  1907)  160  Fed.  32,  81  C.  C. 
A.  80,  10  L.  R.  A.  (N.  S.)  99. 

"Parties." — ^Where  an  action  was  brought 
against  a  railroad  company  alone  for 
alleged  violation  of  the  Interstate  Com- 
merce Act,  it  was  held  that  the  cor- 
poration's officers  and  agents  were  not 
*'  parties  "  within  this  section  authorizing 
federfLl  courts,  on  notice,  to  require  the 
"  parties "  to  produce  books  or  writings 
i«  their  possession  or  power  which  contain 
evidence  pertinent  to  the  issue,  etc.  Cas- 
satt  V.  Mitchell  Coal,  etc.,  Co.,  (C.  C.  A. 
1907)  160  Fed.  32,  81  C.  C.  A.  80,  10 
L.  R.  A.  (N.  S.)   99. 

Records  in  possession  of  others  than 
parties. —  Where  a  complaint  alleged  that 
certain  nautical  charters  and  contracts 
had  been  sold  by  defendants  to  a  corpora- 
tion  that  was  not  a  party  to  the  action, 
it  was  held  that  the  complainant,  in  the 
absence  of  anything  tending  to  indicate 
that  such  charters,  eic.,  had  not  been 
transferred  to  the  corporation,  was  not 
entitled  to  an  order  directing  defendants 
to  produce  the  same,  together  with  the 
stocK  book,  minute  book,  and  all  papers 
and  bank  and  check  books  of  the  corpora- 
tion, for  plaintiff's  insnection  before  trial, 
under  this  section.  Kidgely  t?.  Richard, 
(1904)   130  Fed.  387. 

Order  against  United  States. —  A  bill  of 
discovenr  will  not  lie  aaginst  the  United 
States,  but,  nevertheless,  an  order  will  be 
grant^  to  compel  the  production  by  the 
United  States  of  the  official  weighers'  re- 
turns of  the  weights  of  certain  goods, 
where  there  is  a  suit  to  recover  a  balance 
of  duties  alleged  to  be  due  the  United 
States  on  such  goods;  the  answer  alleging 
that  such  duties  were  fully  paid,  and  the 
motion  being  supported  by  evidence  show- 
ing that  an  inspection  is,  or  copies  of 
these  returns  are,  necessary  to  enable  the 
defendant,  by  whom  the  motion  is  made, 
to  prepare  for  trial.  U.  S.  v.  Youngs, 
(1879)  10  Ben.  264,  28  Fed.  Cas.  No. 
16,783. 

Application  for  order  of  production  — 
Motion  and  affidavit. —  "  The  proper  prac- 
tice under  this  statute  is  for  the  party 
requiring  the  production  of  such  books  or 
writings  to  spread  on  the  motion  docket 
a  motion  for  a  rule  upon  the  opposite 
party  requiring  the  production  of  the 
books  or  papers  desired.  The  motion 
should  describe  the  books  or  papers  with 
as  much  certainty  as  may  be,  and  should 
further  state  that,  according  to  the  best 
of  the  mover's  knowledge  or  information 
and  belief,  the  books  or  papers  called  for 
will  tend  to  prove  the  issue  in  favor  of 
the  mover.  The  motion  should  further 
state  some  fact  or  facts  which  the  books 
or  papers  will  tend  to  prove,  pertinent  to 
the  i98ue,  which  issue  should  oe  ma4e  up 


before  the  motion  is  made,  so  that  the 
court  may  determine  the  pertinency  oi  the 
fact  or  facts  which  it  is  alleged  the  books 
or  papers  will  tend  to  prove.  What  they 
will  prove  can  only  be  determined  after 
their  production.  The  truth  of  the  allega- 
tions stated  in  the  motion  should  be  veri- 
fied by  the  affidavit  of  the  mover,  or  his 
agent,  and  the  materiality  of  the  testi- 
mony sought  by  the  production  of  the 
books  or  papers  certified  to  by  the  counsel 
of  the  mover."  Lowenstein  v.  Carey, 
(1882)  12  Fed.  811. 

**  In  view  of  the  discretionary  nature 
of  the  power  of  the  court  under  section 
724  summarily  to  give  judgment  of  non- 
suit or  by  default,  as  the  case  may  be,  for 
noncompliance  with  an  order  of  produc- 
tion, this  court  will  not  favorably  act  on 
any  application  for  production  ambiguotis 
on  its  face  of  which  does  not  clearly  con- 
form to  the  requirements  of  the  section." 
Victor  G.  Bloede  Co.  t?.  Joseph  Bancroft, 
etc.,  Co.,  (1901)   110  Fed.  76. 

An  affidavit  by  a  party  interested,  al- 
though taken  eo?  parte  and  without  cross- 
ex&mination,  is  competent  to  support  an 
application  for  an  order  of  proauction 
under  this  section.  U.  S.  v.  Twenty-eight 
Packages  Pins,  (1832)  Gilp.  306,  28  Fed. 
Cas.  No.  16,661. 

Before  an  order  will  be  made  under  this 
section,  the  party  applying  therefor  must 
make  reasontible  proof  of  the  existence 
of  tiie  paper  required  to  be  produced,  its 
pertinence  to  the  issue,  and  that  it  is  in 
the  possession  or  under  the  control  of  the 
opposite  party;  and  it  has  been  held  Chat 
the  affidavit  of  the  defendant's  attorney 
stating  that  he  believes,  from  reliable 
sources  of  information  and  inquiry,  that 
there  is  such  a  letter  (as  the  one  in  ques- 
tion) pertinent  to  the  issue  and  in  pos- 
session of  the  plaintiff,  is  not  such  rea- 
sonable proof  of  the  facts  as  to  authorize 
the  order.  Victor  G.  Bloede  Co.  c. 
Joseph  Bancroft,  etc.,  Co.,  (1899)  98 
Fed.  176;  lasigi  t?.  Brown,  (1853)  1 
Ourt.  401,  12  Fed.  Cas.  No.  6,993;  Buell 
V,  Connecticut  Mut.  L.  Ins.  Co.,  (1876) 
1  Cine.  L.  Bui.  51,  4  Fed.  Cas.  No.  2,103. 

Where  the  affidavit  accompanying  the 
application  goes  no  further  than  that 
the  affiant  "believes"  that  the  books, 
the  production  and  inspection  of  which 
are  desired,  "  will  tend  to  prove  the  issue 
in  this  action  in  the  mover's  favor,"  an 
order  will  not  be  granted  in  an  action  at 
law  before  trial  for  production  of  private 
account  books.  Caspary  t?.  Carter,  (1897) 
84  Fed.  416. 

Notice, —  No  method  of  proceeding  be- 
ing prescribed  by  Congress,  the  formali- 
ties of  a  bill  of  discovery  in  chancery  are 
not  required;  and  a  mere  notice  to  the 
opposite  party,  of  the  time  and  place  of 
application,  with  a  plain  designation  of 
the  documents  or  pieces  of  evidence 
sought  for,  will,  be  sufficient .   Jacques  v. 
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OoUins,    (1846)    2   Blatcbf.   23,    13   Fed. 
Caa.  No.  7,167. 

"  Notice  mustr  be  given  the  party  re- 
quired to  produce  the  books  or  writings, 
or  his  ttitorney,  a  sufficient  length  of 
time  for  the  party  to  appear  and  show 
cause,  if  any  he  has,  why  the  rule  shall 
not  be  made,  when  he  may,  in  opposition 
to  the  rule,  show  by  affidavit  that  he  has 
no  such  books  or  papers  under  hk  con- 
trol, or  auT  other  reason  he  may  have 
why  the  rule  shall  not  be  made.  If  any 
issue  is  made  upon  the  motion,  the  court 
wiU  hear  proof,  and  grant  or  refuse  the 
rule  according  to  the  proof  and  nature  of 
the  case."  Lowenstein  v.  Carey,  (1882) 
12  Fed.  811. 

The  court  will  always  keep  the  pro- 
cedure in  reference  to  production  under 
its  control  "for  the  purposes  of  sub- 
stantial justice,  and  never  suffer  either 
party  to  be  entrapped;  "  and  notice  to 
produce  certain  deeos  having  been  served 
upon  the  attorney  of  a  party  living  at  a 
great  distance,  and  the  deeds  being  ac- 
tufJly  on  record,  an  offer  by  the  attor- 
ney to  refer  to  the  pages,  etc.,  where  they 
are  recorded,  wiH  be  considered  sufficient 
without  service  upon  or  transmissiiw  of 
notice  to  the  client  himself.  Geyger  t*. 
Oeyger,  (1795)  2  Ball.  332,  10  Fed.  Cas. 
No.  5,375. 

Proper  objections  to  granting  of  order. 
—  The  party  against  whom  an  order  is 
sought  has  the  undoubted  right  to  make 
every  objection  which  he  could  make  were 
he  a  defendant  in  equity  to  a  bill  seeking 
discovery  of  the  same  evidence,  for  the 
right  to  compel  production  is  no  broader 
under  the  statute  than  under  a  discovery 
proceeding  in  equity.  This  would  include 
the  right  to  insist  that  the  case,  the  cir- 
cumstances and  the  purpose  to  be  ad- 
vanced were  not  such  as  to  justify  the 
order.  He  must  also  be  heard,  if  he 
desires,  upon  the  pertinency  of  the  evi- 
dence which  is  being  sought  and  the  riffht 
to  inaist  that  he  be  not  required  to  dis- 
close that  which  pertains  only  to  his 
side  of  tke  case,  but  only  that  which  is 
material  to  make  out  the  case  of  the 
party  seeking  the  order.  Carpenter  v, 
Winn,  (1911)  221  U.  a  633,  31  8.  Ct. 
683,  66  U.  S.  (L.  ed.)  842. 

"Evidence  pertinent  to  issue." — The 
production  of  the  booke  as  writings  may 
be  invoked  only  when  the  document 
sought  "contains  evidence  pertinent  to 
the  issue."  Carpenter  v.  Winn,  (1911) 
221  U.  S.  533,  31  S.  Ct.  683,  55  U.  S. 
(L.  ed)  842;  Triplett  v.  Bank  of  Wash- 
ington, (1829)  3  Cranch  C.  C.  646,  24 
Fed.  Oas.  No.  14,178. 

"An  exposure  of  business  details  and 
secrets,  not  pertinent  to  the  issue,  to 
enable  one  to  discover  clues  to  guide  him 
in  conducting  an  investigation  of  possi- 
ble claims  or  defenses  against  an  adver- 
sary, is  not  to  be  tolerated."     Victor  G. 


Bloede  Co.  v,  Joseph  Bancroft,  etc.,  Co., 
(C.  C.  Del.  1899)   98  Fed.  176. 

Books  and  papers  required  by  an  order 
of  court  to  be  produced  by  a  party  on 
the  trial  of  a  cause  remain  subject  to  ob- 
jections to  their  relevancy  as  evidence 
which  must  be  passed  upon  at  the  trial. 
International  Coal  Min.  Co.  v,  Pennsyl- 
vania R.  Co.,    (1907)    162  Fed.  667. 

Irrelevant  entries  in  books. — Where  the 
books  sought  to  be  produced  and  in- 
spected may  contain  other  entries  with 
which  the  party  applying  for  such  pro- 
duction and  inspection  has  no  concern, 
and  which  he  ought  not  to  see,  the  order, 
while  requiring  their  deposit  in  the 
clerk's  office,  will  provide  for  the  attend- 
ance of  flome  representative  of  the  op- 
posite party  during  the  examination;  and 
as  to  entries  therein  which,  it  may  be 
contended,  are  not  relevant  and  should 
not  be  disclosed,  the  same  shall  be  in- 
spected, in  the  first  instance,  by  the  clerk; 
and  if  the  parties  or  either  of  them  are 
or  is  not  satisfied  with  his  decision 
thereon,  application  to  review  it  may  be 
made  summarUy  to  the  judge  in  cham- 
bers. Gray  v.  Schneider,  (1902)  119 
Fed.  474. 

Photographic  copies. —  Where  plaintiffs 
sued  on  a  document  alleged  to.  have  been 
signed  by  the  defendants'  decedent,  which 
defendants  claimed  was  a  forgery,  and 
alleged  that  the  'ain tiffs  had  in  their 
possession  letter^  purporting  to  have 
been  signed  by  the  deceased,  written  in 
the  same  handwriting  as  the  document 
sued  on,  in  which  reference  was  made 
thereto,  it  was  held  that  the  defendants 
were  entitled  to  an  order  under  this  sec- 
tion requiring  plaintiffs  to  produce  such 
letters  for  defendants'  inspection  and  to 
permit  photographic  copies  to  be  made 
thereof  under  proper  restrictions.  New- 
comb  t?.  Burbank,  (1907)   159  Fed.  568. 

Amount  of  damages. —  Where  the  plain- 
tiff's case  includes  not  only  the  making 
and  breach  of  the  agreement,  but  the 
amount  of  damages,  if  any,  to  which  he 
is  entitled,  evidence  tending  to  ascertain 
such  amount  is  pertinent  to  the  issue. 
Victor  G.  Bloede  Co.  f.  Joseph  Bancroft, 
etc.,  Co.,  (1899)  98  Fed.  176. 

Application  to  inspect  a  mine. —  Where 
a  petition,  the  purpose  .whereof  was  to 
secure  the  removal  of  a  receiver  in  charge 
of  an  insolvent  company,  was  made  to 
inspect  a  mine  by  a  stockholder  and  bond- 
holder, either  personally  or  by  an  agent, 
such  application  was  "analogous  to  the 
motion  made  for  the  production,  by  par- 
ties, of  books  or  writings  in  their  pos- 
session, which  contain  evidence  pertinent 
to  the  issue,  .  .  .  and  to  the  motions 
under  the  code  practice  for  admission  or 
inspection  of  writings  or  examination  of 
the  parties,  before  trial ;  "  and,  the  peti- 
tioner being  a  party  in  interest,  the 
application    was    granted.       Henszey    v. 
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Langdom-Henszey  Goal  Mm.  Oo.,  (1897) 
80  Fed.   178. 

Where  the  inconyenience  or  expense  of 
producing  books  and  papers  is  Tory  great, 
and  a  sworn  copy  of  the  entries  from  the 
books  is  given,  or  proposed  to  be  given, 
a  very  strong  case  of  the  necessity  of  the 
production  of  the  books  themselves  should 
be  made  out  to  compel  their  production 
or  to  subject  the  delinquent  to  the  pen- 
alty prescribed.  Lowenstein  v.  Carey, 
(1882)    12  Fed.  811. 

Penalty  for  noncompliance  with  order. 
—  The  penalty  for  failing  to  comply  with 
an  order  to  produce  a  document  is  ex- 
ceedingly stringent,  that  of  a  nonsuit  or 
a  judgment  by  default.  Carpenter  r. 
Winn,  (1911)  221  U.  S.  633,  31  S.  Ot. 
68»,  55  U.  8.  (L.  «d.)  842.  But  "by  the 
common  law,  a  notice  to  produce  a  paper 
merely  enables  the  party  to  give  parol 
evidence  of  'its  contents  if  it  be  not  pro- 
duced. Its  nonproduction  has  no  other 
legal  consequence.  This  act  of  Congress 
has  attached  to  the  nonproduction  of  a 
paper,  ordered  to  be  produced  at  the  trial, 
the  penalty  of  a  nonsuit  or  default." 
lasigi  V,  Brown,  (1853)  1  Curt.  401,  12 
Fed.  Cas.  No.  6,993.  See  to  the  same 
effect  Kirkpatrick  v.  Pope  Mfg.  Co.,  (C. 
C.  Cbnn.  1894)   61  Fed.  46. 

"In  case  of  noncompliance  by  one 
party,  the  remedy  of  the  other  is  re- 
stricted to  the  obtaining,  in  the  discretion 
of  the  court,  of  a  judgment  of  nonsuit  or 
by  default,  as  the  case  may  be,"  the 
court  not  having  power  to  compel  juris- 
diction by  attachment.  Victor  G.  Bloede 
Co.  V.  Joseph  Bancroft,  etc.,  Co.,  (1901) 
110  Fed.  76  [citing  with  approval,  lasigi 
V.  Brown,  (1853)  1  CuTt,  401,  12  Fed. 
Cas.  No.  6,993;  Merchants  Nat.  Bank  r. 
State  Nat.  Bank,  (1868)  3  Cliff.  201,  17 
Fed.  Cas.  No.  9,448.] 

In  order  to  obtain  a  nonsuit  of  a  judg- 
ment by  default  there  must  be  a  notice  of 
motion  for  an  order  for  discovery,  fol- 
lowed by  an  order  which  has  hem  dis- 


obeyed. Thompson  v.  Selden,  (1857)  20 
How.  194,  15  U.  S.  ijj.  ed.)  1001; 
Owyhee  Land,  etc.,  C5o.  r.  Tautphaus, 
(C.  C.  A.  1901)  109  Fed.  547,  48  C.  C.  A. 
536;  U.  S.  Bank  V,  Kurtz,  (1822)  2 
Cranch  C.  C.  342,  2  Fed.  Cas.  No.  920; 
Bas  t?.  Steelfe,  (1818)  8  Wash.  381,  2  Fed. 
Cas.  No.  1,088;  Maye  v.  Carbery,  (1822) 
2  Cranch  C.  C.  336,  16  Fed.  Cas.  No. 
9,339;  Dunham  f>,  Riley,  (1821)  4  Wash. 
126,  8  Fed.  Cas.  No.  4,156,  holding  also 
that  the  order  need  not  be  absolute  in 
the  first  instance,  but  may  be  nisi. 

Sufficient  compliance  with  order. —  In 
American  Banana  Co.  r.  United  Fruit 
Co.,  (S.  D.  N.  Y.  1907)  153  Fed.  943,  the 
court  said:  "The  motion  is  granted  to 
the  extent  of  requiring  the  defendant  to 
get  together  all  the  books  and  papers 
enumerated  with  sufficient  definitenass, 
and  have  them  present  at  the  trial.  De- 
fendant need  be  under  no  apprehension 
by  reason  of  failure  to  produce  any  books 
and  papers  called  for  which  do  not  exist. 
Proof  that  they  did  not  exist,  when  no- 
tice of  motion  was  served,  wi'U  be  suffi- 
cient compliance  with  the  order.  But  it 
should  comply  with  the  terms  of  the  order 
frankly  and  fully.  It  should  have  in 
court  all  the  documents  fairly  within  the 
enumeration  and  which  would  enable 
plaintiff  to  show  defendant's  past  conduct 
touching  the  matters  complained  of.  It 
will  be  no  sufficient  response  to  the  order 
to  state  upon  the  trial  that  some  con- 
tract, letter,  or  what  not,  manifestly  mar 
terial,  is  not  at  hAnd,  but  in  Venezuela 
or  elsewhere." 

Review  of  order. —  An  order  made  by 
a  Circuit  Court  under  thia  section,  re- 
quiring a  party  to  an  action  at  law  to 
produce  books  or  writings  at  the  trial, 
is  an  interlocutory  and  not  a  final  order, 
and  is  therefore  not  reviewable  on  a  writ 
of  error  prior  to  final  judgment  in  the 
cause.  Pennsylvania  R.  Co.  i*.  Interna- 
tional Coal  Mm.  Co.,  (C.  C.  A.  1907)  156 
Fed.  7«6,  84  C.  C.  A.  421. 


Sec.  859.  [Testimony  of  witnesses  before  Congress  not  admissible 
against  them  in  criminal  prosecutions.]  No  testimony  given  by  a  witness 
before  either  House,  or  before  any  committee  of  either  House  of  Congress, 
shall  be  used  as  evidence  in  any  criminal  proceeding  against  him  in  any 
court,  except  in  a  prosecution  for  perjury  committed  in  giving  such  testi- 
mony. But  an  oflScial  paper  or  record  produced  by  him  is  not  within  the 
said  privilege.    [B.  8.] 

Act  of  Jan.  24,  1862,  ch.  11,  12  Stat.  L.  333;  Act  of  Jan.  24,  1&57,  ch.  19,  11  Stat.  L. 
156. 

Sections  »5S  to  910  constitute  chapter  17  (Evidence)  of  title  XIII  ( Judiciary  (  of  the 
Revised  Statutes. 

Witnesses  and  testimony  on  congressional  investigations,  see  Congbbss,  vol.  2,  p.  494. 

R.  S.  sec.  860.  This  section  was  as  follows: 

"  Sec.  860.  [Pleadings,  disclosures,  etc,  not  to  he  used  in  criminal  proceedings.]  No 
pleading  of  a  party,  nor  an^  discovery  or  evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding  in  this  or  any  foreign  country,  shall  be  given  in  evidence, 
or  in  any  manner  used  against  him  or  his  property  or  estate,  in  any  court  of  the 
United  States,  in  any  criminal  proceeding,  or  for  the  enforcement  of  any  penalty  or 
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forfeiture:  Provided,  That  this  section  shall  not  exempt  any  party  or  witness  from 
prosecution  and  punishment  for  perjury  committed  in  discovering  or  testifying  ag 
aforesaid*     Act  of  Feb.  25,  1858.  ch.  13,  16  Stat.  L.  37. 

It  was  repealed  by  an  Act  of  May  7,  1910,  ch.  216,  36  Stat.  L.  362,  entitled  "Ai^ 
Act  to  repeal  section  eight  hundred  and  sixty  of  the  Revised  Statutes." 


The  repeal  did  not  have  any  retro- 
tpective  effect— Cameron  v.  U.  S.,  (1914) 
231  U.  S.  710,  34  S.  Ct.  244,  58  U.  S.  (L. 
ed.)  448;  Frisby  <?.  U.  S.,  (1912)  38  App. 
Cas.  (D.  C.)  22,  37  L.  R.  A.  (N,  S.)  96. 
See  also  U.  S.  v.  Halstead,  (1912)  38  App. 
Cas.  (D.  C.)  59. 

"Pleading  of  a  party,"  etc— Where  an 
affidavit  was  made  by  an  indicted  party 
under  R.  8.  sec.  878  [see  Witkbssbs], 
setting  forth  that  there  were  witnesses 
whose  evidence  was  material  to  his  de- 
fense, and  that  he  was  actually  unable  to 
procure  the  attendance  of  said  witneeses, 
and  it  appearing  that  they  might  be 
summoned  at  the  expense  of  the  United 
States,  it  was  held  that  such  affidavit  is 
not  a  "pleading  of  a  party"  nor  "dis- 
covery or  evidence  obtained  from  a  party 
or  witness  by  means  of  a  judicial  proceed- 
ing," within  the  meaning  of  section  860. 
Tucker  v.  U.  S.,  (1894)  151  U.  S.  164,  14 
S.  Ct.  299,  38  U.  S.  (L.  ed.)  112. 

The  "discovery  or  evidence*'  referred 
to  in  this  section  is  of  a  personal  nature 
to  which  the  party  can  make  oath,  the 
statute  contemplating  "a  case  where  he 
should  make  discovery,  or  give  evidence, 
in  such  form  that  he  could  swear  to  the 
truth  of  his  statements,  that  those  state- 
ments should  not  be  given  in  evidence 
against  him,  when  prosecuted  criminally, 
or  for  a  penalty,  but  that,  if  he  testified 
or  made  discovery  upon  oath  falsely,  he 
should  suffer  the  punishment  due  to  a 
perjurer."  U.  a.  v.  Hughes,  (1876)  12 
Blatchf.  653,  36  Fed.  Cas.  No.  15,417. 

"Evidence  obtained  from  a  party." — 
Where,  pursuant  to  section  2  of  the  Act 
of  March  2,  1867,  ch.  188,  14  Stat.  L.  646 
(repealed  by  the  Act  of  June  22,  1874, 
ch.  391,  §  1,  18  Stat.  L.  186;  see  Cus- 
toms Duties),  a  warrant  had  been 
issued  for  the  seizure  of  partnership 
books  and  papers,  in  a  suit  by  the  United 
States  against  a  firm  for  the  value  of 
certain  imports  alleged  to  have  been 
forfeited  under  the  Customs  Revenue 
Law,  it  was  held  that  section  860  did 
not  preclude  the  offering  at  the  trial 
of  the  books  and  papers  so  seized  on 
the  part  of  the  plaintiffs,  as  the  evi- 
dence thus  offered  was  not  obtained  from 
the  party,  within  the  meaning  of  this 
section.  U.  S.  t?.  Hughes,  (1875)  12 
Blatchf.  553,  26  Fed.  Gas.  No.  15,417, 
reversing  (1875)  21  Int.  Rev.  Rec.  76,  26 
Fed.  Cas.  No.  16,419. 

Disclosure  of  a  fact  upon  which  a  claim 
for  penalties  under  S.  S,  sees.  4963*  496$» 


may  depend. —  Defendants  in  an  action 
upon  an  Uleged  infringement  of  a  copy- 
right on  a  photograph  cannot  be  required 
to  make  a  disclosure,  by  answer  or  other- 
wise, of  any  fact  upon  which  a  claim 
against  them  for  penalties  for  the  viola- 
tion of  R  S.  sees.  4963,  4965  (repealed 
by  Act.  of  March  4,  1909,  ch.  320;  see 
doFYRiGHT,  vol.  1,  pp.  589,  683)  may  de- 
pend; nor  can  they  be  required  to  pro- 
duce any  boolca  or  papers  which  would 
subject  them  to  a  penalty.  Snow  v.  Mast, 
(1894)  63  Fed.  623,  oUing  Johnson  v. 
Donaldson,   (1880)   3  Fed.  22. 

Judicial  proceeding. —  Where,  upon  the 
order  of  the  executive  departmaits  of  the 
government,  made  in  a  legitimate  exer- 
cise of  its  powers  for  the  enforcement  of 
the  laws,  a  collector  of  internal  revenue 
has  seized  the  bodes  of  a  distillery,  which 
are  kept  pursuant  to  R.  S.  sees.  3303, 
3304  (see  Inteenal  Reveitue),  false 
entries  wherein,  or  an  omission  to  make 
such  entries  as  the  law  requires,  or  a 
refusal  to  produce  which  unon  proper 
demand,  will  subject  the  aistiller  to 
forfeiture,  it  was  held  that  such  seizure 
is  not  "a  judicial  proceeding"  within 
the    meaning    of    this    section,    and    the 

fovernment  may  use  the  books  as  evi- 
ence  at  the  trial  for  forfeiture.  TJ.  S. 
V.  Distillery  at  Petersburg,  (1876)  1 
Hughes  633,  25  Fed.  Cas.  No.  14,961. 

This  section  does  not  "make  it  in- 
competent to  contradict  a  party  who 
testifies  in  his  own  behalf,  by  showing 
that  on  another  occasion,  in  a  prosecu- 
tion against  another  party,  he,  as  a  wit- 
ness, gave  a  different  account  of  the 
transaction,  such  account  of  itself  having 
no  tendency  to  criminate  the  witness,  but 
rather  to  place  the  responsibility  wholly 
upon  another."  U.  S.  t?.  Smith,  (1891) 
47  Fed.  501. 

It  is  for  the  judge  before  whom  the 
question  arises  to  decide  whether  an 
answer  to  the  question  put  may  reason- 
ably have  a  tendency  to  criminate  the 
witness,  or  to  furnish  proof  of  a  link  in 
the  chain  of  evidence  necessary  to  con- 
vict him  of  a  crime.    U.  S.  v.  McCarthy, 

fl883)  18  Fed.  87;  Wyckoff  v.  Wagner 
Typewriter  Co.,  (1899)  99  Fed.  168, 
cttlng  Em  p.  Irvine,  (1896)  74  Fed.  954. 
Vote  of  grand  jury. —  "After  evidence 
has  been  taken  in  an  inveatigation,  and 
the  [grand]  jury  votes  upon  the  question 
whether  this  shows  that  A  has  probably 
committed  an  offense,  its  vote  is  taken 
in  the  same  proceeding,  and  the  evidence 
taken  is  not  used  elsewhere,"  within  this 

section.     U.   S.   v.  Kimball,    (1902)    117 
Fed.  166. 
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The  protection  of  this  section  Ib  not 
coeztenaive  with  the  constitutional  pro- 
vision of  the  Fifth  Amendment  declaring 
that  "no  person  .  .  .  shall  be  compelled 
in  any  criminal  case  to  be  a  witness 
against  himself/'  as  the  section  "  does  not 
supply  a  complete  protection  from  all  the 
perils  against  which  the  constitutional 
prohibition  was  designed  to  guard,  and 
is  not  a  full  substitute  for  that  prohibi- 
tion,'' affording  "no  protection  against 
that  use  of  compelled  testimony  which 
consists  in  gaining  therefrom  a  knowl- 
edge of  the  details  of  a  crime,  and  of 
sources  of  information  which  mav  supply 
other  means  of  convicting  the  witness  or 
party."  Counselman  v,  ETitchcock,  (1892) 
142  U.  S.  547,  12  8.  Ct.  195,  35  U.  S. 
(L.  ed.)  1110,  reversing  In  re  Counsd- 
man,  (1890)  44  Fed.  268;  U.  S.  v.  BeU, 
(1897)  81  Fed.  830;  Exp.  Irvine,  (1896) 
74  Fed.  954;  La  Bourgogne,  (1900)  104 
Fed.  823. 

But  see  U.  S.  v.  Brown,  (1871)  1 
Sawy.  531,  24  Fed.  Cas.  No.  14,671, 
where  the  court  held  that,  under  this 
section,  a  witness  "may  be  compelled  to 
answer,  when  inquiry  is  pertinent  to  any 
judicial  proceeding,  because  it  may  be 
necessary  to  the  ends  of  justice  as  to 
others,"  and  his  answer  cannot  be  used 
against  himself. 

And  see  U.  S.  v.  McCarthy,  (1883)  21 
Blatchf.  (U.  S.)  469,  wherein  it  was 
held  that,  where  there  waa  a  complaint 
against  a  certain  party  for  perjury,  a 
witness  against  whom  no  charge  was 
pending  when  prosecution  threatened  was 
not  relieved  from  answering  certain 
questions  on  the  ground  that  his  answer 
thereto  might  incriminate  himself,  al- 
though he  did  not  specify  or  indicate  any 
offense  in  regard  to  which  his  answers 
might  tend  to  such  incrimination,  as  it 
was  held  that  this  section  would  give  him 
complete  protection. 

Constitutionality  of  immunity  proviso. 
— "  Whether  the  proviso  to  R.  S.  sec. 
860,  that  the  immunity  shall  not  operate 
to  protect  the  witness  against  prosecu- 
tions for  perjury  committed  in  the  ex- 
amination itself,  is  consistent  with  the 
constitutional  guaranty,"  qwere.  U.  S. 
V.  Bell,   (1897)   81  Fed.  830. 

Partial  repeal  in  revenue  law  cases. — 
So  much  of  this  section  as  relates  to  the 
use  of  evidence  against  a  party  for  tihe 


enforcement  of  a  penalty  or  forfeiture  is 
repealed  by  the  Act  of  June  22,  1874,  ch. 
391,  I  5,  infra,  p.  224,  requiring  the  pro- 
duction of  books  and  papers  by  compul- 
sory process,  in  any  proceeding  other  than 
criminal  arising  under  the  revenue  laws. 
U.  S.  V.  Three  Tons  Coal,  (1875)  6  Biss. 
379,  28  Fed.  Cas.  No.  16,515.  But  such 
section  5  has  been  hdd  unconstitutional. 
See  infra,  p.  224. 

One  examined  in  bankruptcy  proceeding 
held  immune  from  having  evidence  used 
against  him.  Cameron  v,  U.  S.,  (1914) 
231  U.  S.  710,  34  S.  Ct.  244,  reversing 
(C.  C.  A.  2d  Cir.  1911)  192  Fed.  548,  113 
C.  O.  A.  20. 

Accused  ToluBtarily  testifying. —  This 
section  had  no  belu'in^  where  the  accused 
voluntarily  testified  m  his  own  behalf 
in  the  course  of  the  same  proceeding, 
thereby  himself  opening  the  door  to  l^iti- 
mate  cross-examination.  Powers  v. 
United  States,  (1912)  223  U.  S.  303,  32 
S.  Ct.  281,  56  U.  S.   (L.  ed.)   448. 

Not  applicable  to  state  courts. —  This 
section  (since  repealed  by  Act  of  May  7. 
1910,  ch.  216,  36  Stat.  L.  362,  as  noted, 
supra,  p.  167)  by  its  own  terms  was  lim- 
ited to  criminal  proceedings  "  in  any  court 
of  the  United  States,"  and  constituted  no 
limitation  upon  the  procedure  of  the 
state  courts.  Ensign  v.  Commonwealth  of 
Pennsylvania,  (1913)  227  U.  S.  592,  33 
S.  Ct.  321,  57  U.  S.   (L.  ed.)   668. 

Waiver  of  privilege. —  The  privilege 
given  by  this  section  could  be  waived. 
Buckeye  Powder  Co.  t?.  Hazard  Powder 
Co.,  (D.  C.  Conn.  1913)  205  Fed.  827. 

Further  cases  under  section  86o.— Amer- 
ican Lith,  Co.  V,  Werckmeister,  (1911) 
221  U.  S.  «03,  31  S.  Ct.  676,  55  U.  S. 
(L.  ed.)  873;  Radford  f.  U.  S.,  (C.  C.  A. 
1904)  129  Fed.  49,  63  C.  C.  A.  491; 
Hammond  Lumber  Co.  v.  Sailors'  Union, 
(1906)  149  Fed.  577;  Johnson  v.  U.  S., 
(C.  C.  A.  1908)  163  Fed.  30,  89  C.  C.  A. 
508,  18  L.  R.  A.  (N.  S.)  1194;  Alkon  r. 
U.  S.,  (C.  C.  A.  1908)  163  Fed.  810,  90 
C.  C.  A.  116;  Hammond  Lumber  Co.  v. 
Sailors'  Union,  (1909)  167  Fed.  809; 
Cohen  t?.  U.  S.,  (C.  C.  A.  1909)  170  Fed. 
715,  96  C.  C.  A.  35;  Kerrch  v,  U.  S.,  (O. 
C.  A.  1909)  171  Fed.  366,  93  C.  C.  A.  268; 
Foster  t?.  U.  S.,  (C.  C.  A.  1910)  178  Fed. 
165,  101  C.  C.  A.  486;  Com.  v.  Ensign, 
(1910)   228  Pa.  St.  400,  77  Atl.  657. 


Sec.  861 .  [Mode  of  proof  in  common-law  actions.]  The  mode  of  proof 
in  the  trial  of  actions  at  common  law  shall  be  by  oral  testimony  and  exam- 
ination of  witnesses  in  open  court,  except  as  hereinafter  provided.     [R.  flf.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  88;  Act  of  Feb.  20,  1812,  ch.  26,  2  Stat.  L. 
682;  Act  of  Jan.  24,  1827,  ch.  4,  4  Stat.  L.  197,  199. 


Introductory. —  Section  861  establishes 
a  general  rule  and  the  subsequent  sections 
specify  exceptions  to  it.    Every  case  must 


therefore  fall  under  the  rule  or  under  one 
of  the  exceptions.  Ex  p.  Fisk,  (1885) 
113   U.   S.   713,  5   S.   Ut.   724,  28  U.  S. 
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(L.  ed.)  117;  National  Casli  Raster  Co. 
r.  Leland,  (C.  C.  A.  Ist  Cir.  1899)  94 
Fed.  502,  37  C.  C.  A.  372,  reversing  (O. 
C.  Mass.  18d6)  77  Fed.  242;  Salt  Lake 
City  V.  Smith,  (C.  C.  A.  8th  Cir.  1900) 
104  Fed.  457,  43  C.  C.  A.  637. 

Ezaminatioii  of  witness  in  open  court. — 
Under  the  express  terms  of  this  section, 
in  common-law  actions  in  the  United 
States  courts  the  witnesses  must  apj>ear 
in  open  oourt,  unless  the  case  falls  within 
one  of  the  statutory  exceptions.  Com- 
paniji  Azucarera  Cubana  P.  Ingraham, 
(1910)    180  Fed.  516. 

State  statutes  permitting  a  mode  of 
proof  different  from  that  prescribed  by 
this  section  ma^  not  be  followed.  The 
leading  case  laying  down  this  proposition 
is  Ew  p,  Pisk,  (1885)  113  U.  S.  713,  5 
S.  Ct.  724,  28  U.  S.  (L.  ed.)  1117,  wherein 
it  appeared  that  the  Circuit  Court  for  the 
southern  district  of  New  York  had  im- 
prisoned for  contempt  a  defendant  who 
refused  to  answer  interrogatories  pro- 
pounded before  trial  by  the  plaintiff  in 
the  manner  prescribed  by  Code  Civ.  Proc. 
K.  Y.  i  870  ei  $6q.  On  habeas  corpus  it 
was  held  that  the  imprisonment  was  un- 
lawful. The  court  said:  ''The  ffeneral 
doctrine  that  remedies,  whose  founaations 
are  statutes  of  the  state,  are  binding 
upon  the  courts  of  the  United  States 
within  its  limits,  is  undoubted.  This 
well-known  rule  of  the  federal  courts, 
founded  on  the  Act  of  1789,  1  Stat.  L.  92, 
R.  S.  sec.  721  [see  Jtjdic?iaby],  that  the 
laws  of  the  several  states,  except  when 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law,  was 
enlarged  in  1872  by  the  provision  found 
in  section  924  [see  Judigiart]  of  the 
Revision.  This  enacts  that  'the  practice, 
pleading,  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than 
equity''  and  admiralty  causes,  in  the 
circuit  and  district  courts,  shall  con- 
form, as  near  as  may  be,  to  the  prac- 
tice, pleadings  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state 
within  which  such  circuit  or  district 
courts  are  held,  anything  in  the  rules  of 
court  to  the  contrary  notwithstandins.' 
In  addition  to  this,  it  has  been  often  de- 
cided in  this  court  that  in  actions  at  law 
in  the  courts  of  the  United  States,  the 
rules  of  evidence  and  the  law  of  evidence 
generally  of  the  states  prevail  in  those 
courts.  The  matter  in  question  here  oc- 
curred in  the  court  below  in  regard  to  a 
common-law  action.  It  was  in  regard  to 
a  method  of  procuring  and  using  evidence, 
and  it  was  a  proceeding  in  a  civil  cause 
other  thfin  equity  or  admiralty.  We  en- 
tertain no  doubt  of  the  decision  of  the 
Court  of  Appeals  of  New  York,  that  it 
was  a  proceeding  authorized  by  the  stat- 
utes of  New  York,  under  which,  ip  a  New 


York  court,  defendant  was  bound  to  an* 
swer.  The  case,  as  thus  stated,  is  a 
strong  one  for  the  enforcement  of  this 
law  in  the  courts  of  the  United  States. 
Em  p.  Boyd,  (1881)  105  U.  S.  647,  [26 
U.  S.  (L.  ed.)  1200].  But  the  Act  of 
1789,  which  made  the  laws  of  the  states 
rules  of  decision,  made  an  exception  when  . 
it  was  'otherwise  provided  by  the  Con- 
stitution, treaties,  or  statutes  of  the 
United  States.'  The  Act  of  1872  evidently 
contemplates  the  same  exception  by  re- 
quiring the  courts  to  conform  to  state 
practice  as  near  as  may  be.  No  doubt  it 
would  be  implied,  as  to  any  act  of  Con- 
gress adopting  st^te  practice  in  general 
terms,  that  it  should  not  be  inconsistent 
with  any  express  statute  of  the  United 
States  on  the  aame  subject." 

See  to  the  same  effect  Hiuiks  Dental 
Ass'n  t?.  International  Tooth  Crown  Co., 
(1904)  194  U.  S.  303,  24  S.  Ct.  700,  48 
U.  S.  (L.  ed.)  989;  National  Cash  Reg- 
ister Co.  V,  Leland,  (C.  C.  A.  let  Cir. 
1899)  94  Fed.  502,  37  C.  C.  A.  372,  re- 
versing (C.  C.  Mass.  1896)  77  Fed.  242; 
General  Film  Co.  v.  Sampliner,  (CCA. 
6th  Cir.  1916)  232  Fed.  96, 146  C.  C.  A.  287. 

Exclusion  of  evidence  recognized  by 
common  law. —  The  federal  courts  are  not 
required  by  this  section  to  exclude  evi- 
dence which,  although  not  within  the 
terms  of  such  section  or  of  the  following 
provisions  relating  to  depositions,  is  still 
admissible  under  the  principles  of  evi- 
dence recognized  hj  the  common  law 
before  and  at  the  time  of  its  enactment. 
Toledo  Traction  Co.  f.  Cameron,  (CCA. 
1905)   137  Fed.  48,  69  C  C  A.  28. 

BxamiiiAtion  of  party  before  trial — In 
general, — ^A  party  to  an  action  at  law  in 
a  federal  oourt  cannot  be  examined  at 
the  inetance  of  the  adverse  party  before 
trial,  except  in  oases  where  depositions 
before  trial  are  specially  authorized. 
Easton  v.  Hodges,  (1877)  7  Biss.  324,  8 
Fed.  Cas.  No.  4,268. 

The  fact  that  there  is  provision  for 
such  examination  by  a  state  statute  in 
state  courts  does  not  authorize  such  ex- 
amination in  any  f^eral  oourt.  Ex  p, 
Fisk,  (1885)  113  U.  S.  713,  5  S.  Ct.  724, 
28  U.  S.  (L.  ed.)  1117;  Beardsley  v,  Lit- 
tell,  (1877)  14  Blatchf.  102,  2  Fed.  Cas. 
No.  1,185;  Colgate  v.  Compagnie  Fran- 
caise,  etc.,  (1886)  23  Fed.  82.  But  see 
Bryant  r.  Leyland,  (1881)  6  Fed.  125. 

The  examination  of  a  party  before  trial 
commenced  in  a  suit  in  a  state  court  can- 
not be  continued  after  the  removal  of 
such  suit  to  the  federal  court.  Ex  p, 
Fisk,  (1885)  113  U.  S.  713,  5  S.  Ct.  724, 
28  U.  S.  (L.  ed.)  1117,  reversing  Fogg  v. 
Fisk,   (1884)    19  Fed.  235. 

BUI  of  particulars, — As  a  bill  of  par- 
ticulars is  applicable  only  to  the  plead- 
ings, it  follows,  in  the  absence  of  a  stat- 
ute providing  otherwise,  that  it  cannot 
be  U9ed  to  secure  evidence  in  advance  of 
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(he  trial.  Green  v.  Delaware,  etc.,  R.  Co., 
(D.  C.  N.  J.  1914)  211  Fed.  774. 

Order  for  surgical  examination. — ^A 
state  statute,  giving  the  court  in  personal 
injury  caaes  the  right  to  order  a  surgical 
examination  of  the  plaintiff,  does  not  con- 
flict with  this  section,  and  a  federal  court 
in  a  state  where  such  statute  prevails 
may  order  such  an  examination.  Cam- 
den, etc.,  R.  Co.  V.  Stetson,  (1900)  177 
U.  S.  172,  20  S.  Ct.  617,  44  U.  S.  (L.  ed.) 
721.  In  the  absence  of  auch  a,  state 
statute,  however,  the  court  has  no  power 
to  make  the  order.  Union  Pac.  R.  Co.  -r. 
Botsford,  (1891)  141  U.  S.  250,  U  S.  Ct. 
1000,  35  U.  S.   (L.  ed.)   734. 

Depositions. — "  In  determining  .  .  . 
whether  the  right  exists  to  t<£e  testi- 
mony by  depositions  in  common-law 
causes  pending  in  the  federal  courts,  ref- 
erence must  be  had  to  the  statutes  of  the 
United  States.  When,  however,  the  facts 
are  such  in  a  given  case  that,  under  the 
provisions  of  the  statutes  of  the  United 
States,  the  right  to  take  the  testimony 
of  wilmesses  by  depositions  exists,  then, 
as  to  the  mere  mode  of  procuring  the 
deposition,  parties  may  follow  at  their 
election  either  the  provisions  of  the  state 
law  or  of  the  Act  of  Congress.*'  McLen- 
nan V,  Kansas  City,  etc.,  R.  Co.,  (1884) 
22  Fed.  198. 

But  where  the  mode  of  proceeding  pre- 
scribed by  the  laws  of  the  state  conflicts 
with  the  laws  of  the  United  States,  in 
reference  to  the  taking  of  depositions, 
depositions  taken  according  to  the  mode 
prescribed  by  the  state  statutes  cannot 
be  admitted  in  an  action  at  law  in  a  fed- 
eral court.  Randall  v.  Venable,  (1883) 
17  Fed.  162. 

This  section  does  not  prevent  the  use 
of  depositions  on  a  hearing  of  a  rule  to 
show  cause  when  there  is  no  local  prac- 
tice forbidding  the  use  of  depositions  in 
auch  cases.  Importers',  etc.,  Nat.  Bank 
r.  Lyons,    (1905)    134  Fed.  510. 

The  Act  of  March  9,  1892,  ch.  14, 
27  Stat.  L.  7,  infraj  p.  225,  which  permits 
the  taking  of  depositions  in  the  mode  pre- 
scribed by  the  laws  of  the  state  in  wnich 
the  courts  are  held,  was  intended  only  to 
simplify  the  practice  of  taking  deposi- 
tions by  providing  that  the  mode  of  tak- 
ing in  instances  authorized  by  the  federal 
laws  might  conform  to  the  mode  pre- 
scribed by  the  laws  of  the  state  in  which 
federal  courts  were  held,  and  not  to  au- 
thorize the  taking  of  depositions  in  in- 
stanoes  not  heretofore  authorized  by  the 
federal  statutes,  and  to  confer  additional 
rights  to  obtain  proofs  by  interrogatories 
addressed  to  the  adverse  party  in  actions 
at  law.  National  Cash-Register  Co.  v. 
Leland,  (C.  C.  A.  1st  Cir.  1899)  94  Fed. 
502,  37  C.  C.  A.  372,  affirming  as  to  this 
point  (C.  C.  Mass.  1896)  77  Fed.  242; 
bespeaux  v.  Pennsylvania  R.  Co.,  (E.  D. 
Pa.  1897)  81  Fed.  897;  Shellabarger  v. 
Oliver,    (C.   C.   Kan.   1894)    64   Fed.   306, 


Interrogatories, —  Where  interrogato- 
ries to  the  opposite  party  had  been  filed 
in  the  manner  and  form  prescribed  by 
state  statute,  it  was  held  that,  under  this 
section,  these  could  not  be-  allowed  in 
legal  actions  in  the  federal  courts.  Na- 
tional Cash-Register  Co.  v.  Leland,  (C. 
C.  A.  1899)  94  Fed.  502,  37  C.  C.  A.  372, 
(1896)  77  Fed.  Rep.  242,  wherein  the 
court  said:  "It  is  further  contended  by 
the  plaintiff  that  the  interrogatories  in 
question  are  admissible  as  a  statutory 
substitute  for  a  bill  of  discovery  in  aid 
of  an  action  at  law,  and  are  thus  brought 
within  the  provision  of  section  914  of  the 
Revised  Statutes  [see  JudiciabyI.  This 
view  of  the  ^Massachusetts  interrogatories 
was  taken  by  the  circuit  court  for  this 
district  in  Bryant  v.  Leyland,  [C.  C.  Mass. 
1881]  6  Fed.  126.  We  think  the  conten- 
tion unsound.  The  supreme  court  has  con- 
stantly maintained  the  distinction  be- 
tween the  systems  of  law  and  equity,  and 
has  refused  to  adopt  into  the  practice  of 
the  federal  courts  any  part  of  the  prac- 
tice of  the  state  courts  which  confounds 
the  two  systems.  Moreover,  the  provi- 
sions of  section  914  apply  only  to  suits 
at  law  in  the  federal  courts,  and,  in  the 
absence  of  express  language,  can  hardly 
be  intended  to  introduce  into  the  prac- 
tice and  procedure  of  such  suits  statutory 
procedure  which  is  in  its  nature  plainly 
equitable.  We  find,  therefore,  that  it  has 
been  decided  by  the  supreme  court  that, 
if  the  statutory  interrogatories  are  to  be 
treated  as  laying  the  foundation  for  a 
deposition,  they  are  inadmissible  in  fed- 
eral practice,  because  a  deposition  is  not 
authorized  to  be  taken  in  such  a  case  by 
the  statutes  of  the  United  States;  that 
an  examination  authorized  by  state  stat- 
utes has  been  exclude  on  this  ground 
when  such  examination,  though  not  al- 
together simi'lar,  was  yet  in  most  respects 
similar  to  the  interrogatories  in  the  case 
at  bar,  the  •  grounds  for  the  exclusion, 
as  stated  by  the  supreme  court,  being 
largely  applicable  to  the  interrogatories 
in  this  case.  We  find,  furthermore,  that 
if  these  interrogatories  are  to  be  treated 
not  as  questions  put  to  a  deponent,  but  as 
a  statutory  substitute  for  a  bill  of  dis- 
covery, they  are  excluded  as  an  encroach- 
ment upon  that  control  of  equity  pro- 
cedure which  belongs  to  the  federal 
courts  except  when  regulated  in  express 
terms  by  an  Act  of  Congress.  For  these 
reasons  we  think  that  the  interrogatories 
were  forbidden  by  Revised  Statutes,  and 
not  authorized  by  section  914  of  the  Re- 
vised Statutes,  or  any  other  federal  law." 

Where  an  action  was  removed  from  a 
state  to  a  federal  court  and  interroga- 
tories were  attached  to  the  petition,  in 
accordance  with  the  statutory  provisions 
of  the  state,  it  was  held  that,  relying 
upon  this  section,  the  defendant  need  not 
file  answers  to  such  interrogatories. 
Pierce  r.   Union  Pac.  R.   Co..    (1891)    47 
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Fed.  709.  foUowing  Sw  p.  Fifk,  (1886) 
113  U.  S.  713,  6  S.  Ct.  724,  28  U.  S. 
(L.  ed.)   1117. 

D%9oo9ery. —  Thia  section  does  not  ap- 
pear to  refer  to  diacovery,  whether  by 
bill  or  interrogatory.  Bryant  v.  Leyland, 
(1881)  6  Fed,  125." 

Testimony  giyen  at  former  trial. —  Tes- 
timony giyen  at  a  former  trial  by  a  wit- 
ness who  is  not  shown  to  be  dead,  insane 
or  without  the  jurisdiction  of  the  court, 
or  whose  presence  is  neither  impossible 
nor  impracticable,  is  not  admisAioie  un- 
der this  section.  Salt  Lake  City  v.  Smith, 
(C.  C.  A.  1900)  104  Fed.  457,  43  C.  G.  A. 
637. 

It  ifl  competent  for  a  party,  on  the 
■econd  trial  of  an  action  in  a  federal 
oourt,  under  the  general  rule,  to  prove 
the  testimony  giyen  on  the  former  triad 
by  a  witness  who  has  since  died,  there 
being  no  federal  statute  on  the  subject. 
Nome  Beach  Lighten^^e,  etc.,  Go.  v. 
Standard  Marine  Ins.  Co.,  (1907)  156 
Fed.  484,  affirming  (C.  C.  A.  1909)  187 
Fed.  119,  92  C.  G.  A.  571. 

In  Toledo  Traction  Co.  V.  Gameron, 
(1905)  137  Fed.  48,  69  C.  C.  A.  28,  it  was 
held  that  Key.  Stat.  Ohio,  {  5343a,  which 
authorizes  the  admission  in  evidence  of 
the  testimony  given  by  a  witness  on  a 
former  trial  of  the  same  case  when  the 
witness  is  dead  or  beyond  the  jurisdic- 
tion of  the  court,  is  in  conformity  with 
the  rule  recognized  at  common  law,  which 
permits  the  use  of  such  evidence  gener- 
ally where  it  is  impossible  to  obtain  a 
viva  voce  examination  of  the  witness,  and 
is  not  in  conflict  with  R.  S.  sec.  861,  and 
may  properly  be  applied  in  an  action  at 
law  in  a  federal  court  sitting  within  the 
state,  where  the  witness  is  without  the 
district  and  more  than  one  hundred  miles 
distant  from  the  place  of  trial. 

But  in  a  case  from  the  Eighth  Circuit 
it  appeared  that  on  a  former  trial  a  wit- 
ness had  testified  for  the  plaintiff,  and 
on  the  record  trial  on  proof  thfit  thia 
witness  was  about  two  hundred  miles  dis- 
tant from  the  place  of  trial,  but  without 
proof  of  any  effort  to  procure  his  attend- 
ance, or  that  it  was  not  practicable  to 
have  obtained   his  testimony   by  deposi- 


tion de  bene  «9Be,  or  otherwise  as  pro- 
vided by  R.  S.  sees.  863-867,  infra, 
pp.  172-192,  the  plaintiff  offered  the  testi- 
mony of  this  witness  given  on  the  former 
trial,  to  be  read  from  the  stenographer's 
notes.  It  was  held  that  the  evidence  was 
not  admissible.  Diamond  Goal,  etc..  Go. 
V.  Allen,  (C.  C.  A.  1905)  137  Fed.  706, 
71  C.  G.  A.  107. 

Where  an  action  in  a  state  court  had 
been  discontinued  and  an  action  was  sub- 
sequently instituted  in  a  federal  court 
between  the  some  parties  and  for  the 
aame  claim,  it  was  held  that  depositions 
taken  for  the  purpose  of  the  first  action 
coudd  not  be  used  in  the  second  action; 
notwithstanding  the  fact  that  the  prac- 
tice in  the  state  permitted  the  use  of 
depositions  taken  in  a  pending  action  to 
be  used  in  a  renewed  suit  on  the  same 
cause  of  action  and  between  the  same  par- 
ties. Seel^  V.  Kansas  City  Star  Co., 
(1896)   71  Fed.  554. 

Right  to  trial  by  jury.— Rule  No.  73  of 
the  Supreme  Court  of  the  District  of 
Columbia,  providing  that  *'in  any  action 
arising  ew  contraotu,  if  the  plaintiff  or  hia 
agent  shall  have  filed  ...  an  affidavit  set- 
ting out  distinctly  his  cause  of  action, 
.  .  .  and  shall  have  served  the  defendant 
with  copies  of  his  declaration  and  of  said 
affidavit,  he  shall  be  entitled  to  a  judg- 
ment for  the  amount  so  claimed,  .  .  .  un- 
less the  defendant  shall  file,  along  with 
his  plea^  if  in  bar,  an  affidavit  of  defense 
denying  the  right  of  the  plaintiff  as  to  the 
whole  or  some  specified  part  of  his  claim, 
and  specifically  stating  also,  in  precise  and 
distinct  terms,  the  grounds  of  his  defense,** 
does  not  deprive  the  defendant  who  has 
filed  a  plea  in  bar,  and  has  claimed  the 
benefit  of  trial  by  jury,  but  who  has  not 
filed  the  affidavit  of  defense  pursuant  to 
the  rule,  of  his  right  to  a  trial  by  jury; 
as  the  rule  simply  "  prescribes  the  means 
of  making  an  issue,"  and  the  issue  having 
been  made  as  prescribed,  the  right  of  trial 
by  jury  accrues.  Fidelity,  etc.,  Go.  v, 
U.  S.,  (1902)  187  U.  S.  315,  23  S.  Ct  120, 
47  U.  S.  (L.  ed.)  194,  citing  and  following 
Smoot  17.  Rittenhouse,  decided  by  the  Su- 
preme Court  Jan.  10,  1876,  and  reported 
in  27  Wash.  L.  Rep.  741. 


Sec.  862.  [Mode  of  proof  in  equity  and  admiralty  causes.]  The  mode 
of  proof  in  causes  of  equity  and  of  admiralty  and  maritime  jui:isdietion 
shall  be  according  to  rules  now  or  hereafter  prescribed  by  the  Supreme 
Court,  except  as  herein  specially  provided.    [B.  S.] 


Act  of  Aug.  23,  1842,  ch.  188,  6  Stat.  L. 

Constitutionality. —  The  delegation  by 
Congress  to  the  Supreme  Court  of  the 
power  set  out  in  thia  section  is  constitu- 
tional; and  the  amendment  of  the  67th 
Rule  of  Equity,  which  was  adopted  by 
virtue  of  the  power  so  conferred,  gives 
United  States  courts  the  right  to  appoint 
examiners  to  take  testimony  orally  m  dis- 


518. 

tricts  and  circuits  other  than  those  in 
which  suits  are  pending,  and  the  courts  in 
the  districts  to  which  the  examiners  are 
sent  have  power  to  compel  the  attendance 
of  witnesses.  White  v.  Toledo,  etc.,  R.  Co., 
(C.  C.  A.  1897)  79  Fed.  133,  61  U.  S. 
App.  54,  24  C.  C.  A.  467  [citing  Wayman 
V.  Southard,  (1825)   10  Wheat.  1,  6  U.  S. 
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(L.  ed.)  258;  Beers  v,  Haughton,  (1830)  den,  (1824)  0  Wheat.  1,  0  U.  S.  (L.  ed.) 

9  Pet.  329,  9  U.  S.   (L.  ed.)    146;  U.  S.  23. 

Bank  v.  Halstead,  (1825)  10  Wheat.  (U.  S.)  Repeal  of  Judiciary  Act  of  1789^— The 

51,  6  U.  S.  (L.  ed.)  264].  Judiciary  Act  of  1789  (1  Stat.  L.  88,  ch. 

Exdusiveness  of  Supreme  Court  regu-  20,  {  30),  in  relation  to  the  oral  examina- 

lations. —  The  Supeme  Court,  under  ita  tion  of  witnesses  in  equity  causes,  "was 

power   to  prescribe  rules,  *' having  pro-  not  expressly  repealed  until  the  adoption 

ceeded   to    regulate    this    subject-matter,  of  the  Revised  Statutes."    Blease  v.  Cxar- 

their  regulation  must  be  regarded  com-  lington,  (1875)  92  U.  S.  1,  23  U.  S.  (L.  ed.) 

plete   and   exclusive,   inhibiting   what   it  521;  (Joosaw  Min.  Go.  v.  Farmers'  Min. 

does  not  allow,  as  well  as  governing  what  Co.,  (1895)  67  Fed.  31;  Hyams  v.  Federal 

is  fixed  by  positive  appointment."     The  Coal,  etc.,  Co.,   (C.  C.  A.  4th  Cir.  1907) 

Sloop  Merchant,   (1847)   Abb.  Adm.  1,  17  152  Fed.  970,  82  C.  C.  A.  324. 
Fed.  C;as.  No.  9,434,  citing  Gibbons  v.  Og- 

Sec.  863.  [Depositions  de  bene  esse.]  The  testimony  of  any  witness 
may  be  taken  in  any  civil  cause  depending  in  a  district  or  circuit  court  by 
deposition  de  bene  esse,  when  the  witness  lives  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles,  or  is  bound  on  a  voyage  to  sea, 
or  is  about  to  go  out  of  the  United  States,  or  out  of  the  district  in  which 
the  case  is  to  be  tried,  and  to  a  greater  distance  than  one  hundred  miles 
from  the  place  of  trial,  before  the  time  of  trial,  or  when  he  is  ancient  and 
infirm.  The  deposition  may  be  taken  before  any  judge  of  any  court  of  the 
United  States,  or  any  commissioner  of  a  circuit  court,  or  any  clerk  of  a  dis- 
trict or  circuit  court,  or  any  chancellor,  justice,  or  judge  of  a  supreme  or 
superior  court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a  county  court 
or  court  of  common  pleas  of  any  of  the  United  States,  or  any  notary  public, 
not  being  of  counsel  or  attorney  to  either  of  the  parties,  nor  interested  in 
the  event  of  the  cause.  Reasonable  notice  must  first  be  given  in  writing 
by  the  party  or  his  attorney  proposing  to  take  such  deposition,  to  the 
opposite  party  or  his  attorney  of  record,  as  either  may  be  nearest,  which 
notice  shall  state  the  name  of  the  witness  and  the  time  and  place  of  the 
taking  of  his  deposition;  and  in  all  cases  in  rem,  the  person  having  the 
agency  or  possession  of  the  property  at  the  time  of  seizure  shall  be  deemed 
the  adverse  party,  until  a  claim  shall  have  been  put  in ;  and  whenever,  by 
reason  of  the  absence  from  the  district  and  want  of  an  attorney  of  record 
or  other  reason,  the  giving  of  the  notice  herein  required  shall  be  impracti- 
cable, it  shall  be  lawful  to  take  such  depositions  as  there  shall  be  urgent 
necessity  for  taking,  upon  such  notice  as  any  judge  authorized  to  hold  courts 
in  such  circuit  or  district  shall  think  reasonable  and  direct.  Any  person 
may  be  compelled  to  appear  and  depose  as  provided  by  this  section,  in  the 
same  manner  as  witnesses  may  be  compelled  to  appear  and  testify  in  court. 
[K  S,] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  88;  Act  of  March  1,  1817,  ch.  30,  3  Stat.  L4 
350;  Act  of  Feb.  26,  .1853,  ch.  80,  10  Stat.  L.  168;  Act  of  July  29,  1854,  ch.  169,. 
10  Stat.  L.  316;  Act  of  May  9,  1872,  ch.  146,  17  Stat.  L.  89. 

For  other  statutory  provisions  relative  to  depositions,  see  the  General  Index  of  thia 
work. 

By  the  Judicial  Code,  §§  289-291,  the  Circuit  Courts  were  abolished  and  their  powera 
and  duties  conferred  on  the  District  Courts.    See  JuDiciAaY. 

Notaries  public  of  states  may  take  depositions,  see  Notabies  Public. 

"De  bene  esse"  means  "conditionally;  gress  of  Feb.  26,  1853,  July  29,  1854,  May 

provisionally;    in   anticipation  of   future  9,  1872.    Stevens  v,  Missouri,  etc.,  R.  Co., 

need."    Black's  Law  Diet.  321.  (E.  D.  Mo.  1900)   104  Fed.  934. 

This  section  is  a  combination  or  codifi-  Limitations  of  the  provisions  of  the  sec- 
cation  of  the  several  Acta  of  Congress  tion. —  The  provisions  of  this  section  are 
passed  before  that  time  in  relation  to  tak-  not  only  limited  by  its  terms  to  depon- 
ing depositions  in  equity  cases,  and  espe-  tions  de  bene  esse,  but  its  provisions  are 
cially  a  codification  of  the  Acts  of  Con-  expressly  made  inapplicable  to  R.  S.  sec. 
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866  set  out  tn/ra,  p.  189.  North  Ameri- 
can Transp.,  etc.,  Co.  f.  Howells,  (C.  C. 
A.  1903)  121  f'ed.  694,  58  G.  C.  A.  442. 
Not  repealed  by  R.  S.  sec.  9x4. —  R.  S. 
flees.  863-865  (see  tn/ra,  pp.  184,  185), 
give  all  the  requirements  which  must  be 
followed  in  all  examinations  de  bene  esse 
in  federal  courts;  and  R.  S.  sec.  914,  set 
out'  in  the  title  Jtjdiciabt,  does  not  re- 

r.l  them.  Sage  v.  Tauszky,  (1877)  6 
J.  7,  21  Fed.  Cas.  No.  12,214. 

Methods  for  taking  depositions. — 
"  There  are  ttoo  general  methods  for  tak- 
ing depositions  to  be  used  on  the  trial  of 
law  cases  provided  for  in  the  Revised 
Statutes;  the  one  being  the  mode  pointed 
out  in  section  863,  and  the  other  in  section 
866  [infra,  p.  189].  When  taken  under  the 
provisions  of  the  former  section,  a  com- 
mission to  the  ofBcer  is  not  sued  out  from 
the  court  in  which  the  cause  is  pending, 
but  the  party  desiring  to  take  the  testi- 
mony gives  notice  to  the  opposite  party 
or  hia  attorney  of  the  time  and  place 
when  and  where  the  testimony  is  to  be 
taken,  and  selects  as  the  comnxissioner 
any  one  of  the  parties  named  in  the  sec- 
tion. When  dejK>sitions  are  thus  taken, 
no  opportunity  is  afforded  to  the  opposite 
party  to  be  heard  upon  the  matter  of 
the  selection  of  the  commissioner.  Hence 
it  is  required  of  the  party  taking  the 
deposition  that  he  shall  select  a  dis- 
interested commissioner,  and  the  statute 
requires  the  paity  selected  to  certify  that 
he  is  not  of  counsel  for  either  party,  nor 
interested  in  the  event  of  the  suit.  11, 
however,  the  depositions  are  not  taken 
under  section  863,  but  under  the  au- 
thority granted  in  section  866  [infra,  p. 
189],  then  by  the  express  terms  of  the 
latter  section,  the  provisions  of  sections 
863,  864,  and  865  [infra,  pp.  184,  185]  are 
not  applicable  thereto.  Section  866 
[infra,  p.  189]  provides  for  the  court 
granting  a  dedimus,  and  in  so  doing  it  is 
presumed  that  the  court  will  elect  a 
proper  person  to  act  as  the  commissioner, 
and  the  parties  can  be  heard  upon  the 
question  of  the  appointment  before  the 
commission  issues.  The  authority  con- 
ferred by  section  866  [infra,  p.  189], 
is  the  granting  a  dedimus  to  take 
depositions  according  to  common  usage. 
...  In  other  words,  if  the  right  to 
take  depositions  existed,  then  the  party 
desiring  to  take  the  same  might  do 
so  imder  the  provisions  of  section  863, 
or  according  to  common  usage,  which,  in 
an  action  at  law,  would  be  deemed  to  be 
in  accordance  with  the  mode  provided  for 
by  the  statutes  of  the  state.''  Giles  v. 
Paxson,    (1888)    36  Fed.  882. 

In  Henning  v.  Boyle,  (S.  D.  N.  Y. 
1901)  112  Fed.  397,  the  court  said:  "The 
method  of  taking  testimony  by  commis- 
sion is  cumbersome  and  unsatisfactory 
and  not  resorted  to  when  the  convenient 
method  of  taking  proof  prescribed  bv  sec- 
tion 863,  Rev.  St.  U.  S.,  is  available." 

State    practice, —  When    the    facts    are 


such  in  a  common-law  case  that  under 
the  statutes  of  the  United  States  the 
right  to  take  the  testimony  of  witnesses 
by  depositions  exists,  then,  by  reason  of 
R.  S.  sec.  914  (see  Judiciary),  as  to  the 
mere  mode  of  procuring  the  depositions, 
parties  may  follow  at  their  own  election 
either  the  provisions  of  the  state  law  or 
of  the  Act  of  Congress.  McLennan  v.  Kan- 
sas City,  etc.,  R.  Co.,  (1884)  22  Fed.  198. 
See  also  U.  S.  v.  Fifty  Boxes,  etc..  Lace, 
(1899)  92  Fed.  601;  U.  S.  Life  Ins.  Co. 
V,  Ross,  (C.  C.  A.  1900)  102  Fed.  722, 
42  C.  C.  A.  601 ;  Flint  v.  Crawford  County, 
(1879)  5  Dill.  481,  9  Fed.  Cas.  No.  4,871. 

This  view  has  been  confirmed  by  stat- 
ute, see  Act  of  March  9,  1892,  ch.  14,  27 
Stat.  L.  7,  given  infra,  p.  225. 

But  in  adopting  a  state  practice  as  to 
the  taking  of  depositions  the  court  does 
not  dispense  with  the  requirements  of  the 
Act  of  Congress,  such  adoption  of  the 
state  law  referring  onl^  to  the  form  and 
mode  of  taking  depositions.  Curtis  t?. 
Central  Ry.,  (1855)  6  McLean  401,  6  Fed. 
Cas.  No.  3,501. 

This  section  authorizes  the  taking  of 
testimony  of  any  witness  in  a  civil  case 
pending  in  a  federal  district  of  the  Cir- 
cuit Court  by  depositions  de  bene  esse, 
when  the  witness  lives  a  greater  distance 
from  the  place  of  trial  than  one  hundred 
miles,  etc.,  and  Act  Cong.  March  9,  1892, 
ch.  14,  27  Stat.  L.  7  (see  infra,  p.  225), 
provides  that,  in  addition  to  the  taking 
of  depositions  in  a  federal  court,  deposi- 
tions may  be  taken  as  prescribed  by  the 
laws  of  the  state  in  whicn  such  courts  are 
held.  It  has  been  held  that  where  a  party 
to  a  suit  in  the  federal  court  applied  to 
take  a  deposition  on  the  ground  that  the 
witness  resided  more  than  one  hundred 
miles  from  the  place  of  trial,  he  was  not 
limited  bv  the  Act  of  1892  to  the  mode  of 
taking  tne  deposition  orally  before  an 
authority  named  in  the  notice,  but  was 
entitled  to  take  it  in  the  mode  prescribed 
by  the  laws  of  the  state  in  which  the 
court  was  held.  Magone  v.  Colorado 
Smelting,  etc.,  Co.,   (1905)    135  Fed.  846. 

Where  a  deposition  was  taken  of  a  wit- 
ness who  resided  within  a  hundred  miles 
of  the  place  of  trial  of  a  cause  pending 
in  a  state  court,  pursuant  to  the  state 
laws,  it  was  held  that,  under  this  section 
and  under  the  Act  of  Congress  of  March 
9,  1892,  infra,  p.  226,  providing  that  it 
shall  be  lawful  to  take  the  deposition  or 
testimony  of  witnesses  in  the  mode  pre- 
scribed by  the  laws  of  the  state  in  which 
the  court  is  held,  the  deposition  was  ad- 
missible when  the  cause  was  taken  to  the 
federal  court,  the  witness  being  dead  when 
the  motion  for  removal  thereof  was  made. 
U.  S.  Life  Ins.  Co.  v.  Ross,  (C.  C.  A. 
1900,  102  Fed.  722,  42  C.  C.  A.  601. 

Deprivation  of  rights  accorded  by  sec- 
tion.—  It  is  not  within  the  power  of  the 
District  Court,  or  of  any  judge,  to  de- 
prive a  party  of  the  rights  accorded  him 
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by  this  section.  In  re  National  Equip- 
ment Co.,  (C.  C.  A.  2d  Cir.  1912)  195 
Fed.  488,  116  C.  C.  A.  398. 

Strict  confltructioii. —  The  authority  to 
take  testimony  under  the  Act,  "being  in 
derogation  of  the  rules  of  the  common 
law,  has  always  been  construed  strictly; 
and  therefore  it  is  necessary  to  establish 
that  all  the  requisites  of  the  law  have 
been  complied  with  before  such  testimony 
is  admissible."  Bell  v.  Morrison,  (1828) 
1  Pet.  351,  7  U.  S.  (L.  ed.)  174;  Pataps- 
co  Ins.  Co.  V,  Southgate,  (1831)  5  Pet. 
604,  8  U.  S.  (L.  ed.)  243;  Carrington  v. 
Stimsofn,  (1853)  1  Curt.  437,  5  Fed.  Cas. 
No.  2,460;  Harris  i?.  Wall,  (1849)  7  How. 
«»3,  12  U.  S.  (L.  ed.)  875 j  Shankwiker 
r.  Reading,  (1847)  4  McLean  240,  21  Fed. 
Cas.  12,704;  Wilkinson  t?.  Yale,  (1853) 
6  McLean  1«,  29  Fed.  Cas.  No.  17,678; 
Luther  v.  The  Schooner  Merritt  Hunt, 
(1863)  Newb.  Adm.  4,  15  Fed.  Caa.  8,610; 
Merrill  v.  Dawson,  (1848)  Hempst.  563, 
17  Fed.  Cas.  No.  9,469;  U.  S.  v.  Tilden, 
(1879)  10  Ben.  566,  28  Fed.  Cas.  No. 
16,522,  where  the  court  added  that  the 
statute  "  must  have  a  fair  and  reasonable 
construction,  having  regard  to  the  par- 
ticular purpose  it  was  intended  to  sub- 
serve and  the  special  evils  it  was  designed 
to  remedy;"  Jones  17.' Neale,  (1796)  2 
Mart.  (N.  C.)  81,  13  Fed.  Cas.  No.  7,483; 
Lunkle  v.  Worcester,  (1869)  6  Bise.  102, 
8  Fed.  Cas.  No.  4,162;  Jones  v.  Green- 
olds,  (1806)  1  Cranch  C.  C.  839,  13  Fed. 
Cas.  No.  7,464;  Thorpe  v,  Simmons, 
(1819)  2  Cran»h  C.  C.  196,  23  Fed.  Cas. 
No.  14,007;  Russell  v.  Ashley,  (1847) 
Hempst.  546,  21  Fed.  Cas.  No.  12,150; 
Wilson  Sewing  Mach.  Co.  v.  Jackson, 
(1877)  1  Hughes  295,  30  Fed.  Cas.  No. 
17,853;  Stein  v.  Bowman,  (1839)  13  Pet. 
209,  10  U.  S.  (L.  ed.)  129;  Cook  v.  Bum- 
ley,  (1867)  11  WaU.  659,  20  U.  S. 
(L.  ed.)  29;  Shuttle  v,  Thompson,  (1872) 
16  Wall.  161,  21  U.  S.  (L.  ed.)  129; 
Hunter  v.  International  R.  Iznp.  Co., 
(1886)  28  Fed.  842;  In  re  Thomas, 
(1888)  35  Fed.  822;  Bowie  v.  Talbot, 
(1805)  1  Cranch  C.  C.  247,  3  Fed.  Caa. 
No.  1,732;  Rutherford  v.  Geddes,  (1866) 
4  WaU.  220,  18  U.  S.  (L.  ed.)  34S; 
Penns  v.  Ingraham,  (1811)  2  Wash.  487, 
19  Fed.  Cas.  No.  10,944;  Banert  t?.  Day, 
(1814)  3  Wash.  243,  2  Fed.  Cas.  No. 
836;  Read  v.  Bertrand,  (1825)  4  Wash. 
568,  20  Fed.  Cas.  No.  11,603;  Rhoades  v. 
Selin,  (1827)  4  Wash.  715,  20  Fed.  Caa. 
No.  11,740;  Tlie  Samuel,  (1816)  1  Wheat. 
9,  4  U.  S.  (L.  ed.)  23. 

Taking  of  deposition  as  optional  with 
party  desiring  evidence. —  The  taking  of 
the  deposition  under  this  section  is  '*  a 
privil^  to  be  exercised  at  the  option  of 
the  party  desiring  the  evidence  of  a  wit- 
neaa  living  more  than  one  hundred  miles 
from  the  place  of  trial;"  and  the  opposite 
party  has  "no  right  to  demand  that, 
under  such  circumstances,  a  deposition 
should  be  taken ;  **  and  "  if  the  litigant 


does  not  exercise  the  option  to  take  the 
evidence  of  his  witness  by  deposition,  he 
can  recover  for  what  he  is  compelled  to 
pay  his  witness  by  law  as  traveling  fees." 
Hunter  t^.  Russell,  (1894)  59  Fed.  964; 
Prouty  V.  Draper,  (1842)  2  Story  199, 
20  Fed.  Cas.  No.  11,447. 

Where  a  role'  for  taking  depositions  has 
expired,  they  may  be  taken  under  an  Act 
of  Congress.  Buckingham  i*.  Burgess, 
(1844)  3  McLean  368,  4  Fed.  Cas.  No. 
2,088. 

Persons  required  to  give  testimony  by 
deposition  ae  bene  esse  —  Partieg  to  suit, 
— A  plaintiff  in  a  federal  court,  who  is  a 
citittn  of  another  state  and  resides  more 
than  one  hundred  miles  from  the  place 
of  trial,  may  be  compelled  by  the  defend- 
ant to  appear  and  testify  by  deposition 
de  bene  esse  in  advance  of  the  trial,  un- 
der this  section,  and  such  deposition  may 
be  taken  at  any  place  where  he  is  found 
and  served  with  subpcsna.  Blood  v,  Mor- 
rin,  (1905)   140  Fed.  918. 

The  same  rule  is  applicable  to  a  de- 
fendant in  an  action  at  law  pending  in  a 
Circuit  Court  of  the  United  States,  who 
resides  out  of  the  district,  and  more 
than  one  hundred  miles  from  the  place 
of  trial.  Hartman  v,  Feenaughty,  (1906) 
139  Fed.  887. 

Witness  casttally  absent  from  home. — 
This  section  ''does  not  apply  to  a  wit-- 
ness  who  is  casuadly  absent  from  home, 
although  he  is  found  at  a  olace  more 
than  one  himdred  miles  from  the  place  of 
trial  of  the  cause,  unless  he  is  about  go- 
ing to  sea,  or  is  aged,  infirm,  etc."  E»  p. 
Humphrey,  (1861)  2  Blatchf.  228,  12  Fed. 
Cas.  No.  6,867. 

**  The  lialbiUty  of  the  %ioitness  to  be  or- 
dered out  of  the  reach  of  the  court  is  not 
one  of  the  causes  deemed  sufficient  by  the 
law  for  taking  a  deposition  de  bene  esse,'* 
and  therefore  it  was  held  that  where  the 
witness  was  a  seaman  on  board  a  United 
States  gunboat  in  the  harbor  of  Newport, 
and  liable  to  be  ordered  to  some  other 
place  and  not  to  be  able  to  attend  the 
court  at  the  time  of  its  sitting,  this  was 
not  a  sufficient  ground  for  the  taking  of 
the  deposition  de  bene  esse.  The  Samuel, 
(1816)    1  Wheat.  9,  4  U.  S.   (L.  ed.)   23. 

Witnesses  in  foreign  country. — ^The  pro- 
visions of  this  eection  "  apply  to  the  tak- 
ing of  depositions  of  witnesses  within  the 
United  States,  and  have  no  application  to 
the  taking  of  depositions  of  witnesses  in 
a  foreign  country."  Cortes  Co.  v.  Tann- 
hauser,  (1883)  18  Fed.  667;  Bird  v. 
Halsy,  (1898)  87  Fed.  671;  The  Alexan- 
dra, (1900)  104  Fed.  904;  Compania 
Azucarera  Cubana  r.  Ingraham,  (C.  C. 
Conn.  1910)  180  Fed.  516.  But  see 
Bischoffscheim  r.  Baltzer,  (1882)  10 
Fed.  1. 

A  person  who  does  not  reside  within 
the  district  where  the  subpoena  is  issued 
cannot  be  compelled,  except  under  this 
section,  to  attend  before  an  examiner  as 
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a  i^tnesB  in  an  equity  eause.  Tomlin- 
son  V.  Moore,  (S.  D.  N.  Y.  1910)  189 
Fed.  845. 

Section  applicable  to  what  causes. — 
Proceedmgs  for   deportation   of  Chinese, 

—  Proceedings  brought  under  the  Chi- 
neae  Exclusion  Act  for  the  deportation 
of  a  Chinese  person  are  civil,  and  not 
criminal,  and  therefore  a  defendant  claim- 
ing to  be  a  native  of  the  United  States 
may  avail  himself  of  the  right  given  by 
this  section  to  take  and  use  depositions 
de  bene  esee.  In  re  Lam  Jung  Sing^ 
(1907)    150  Fed.  608. 

Bankruptcy  proceedings  do  not  fall 
within  the  purview  of  this  section.  In  re 
Dunn,  (1874)  9  Nat.  Bankr.  Reg.  487,  8 
Fed.  Cas.  No.  4,173. 

Equity  and  ctdmiraUy  oases. —  This  sec- 
tion applies  to  equity  cases  and  to  ad- 
miralty cases,  which  are  coupled  with 
equity  cases  under  section  862.  Stegner 
V,  Blake,   (1888)    36  Fed.  183. 

But  depositions  taken  under  this  sec- 
tion cannot  be  used  as  evidence  in  an 
equity  cause  in  the  Circuit  0)urt  of  tiie 
District  of  Columbia.  Walker  f.  Parker, 
(1840)  6  Cranch  C.  C.  639,  29  Fed.  Cas. 
No.  17,082. 

Causes  pending  in  the  Supreme  Court, 

—  In  The  Argo,  (1817)  2  Wheat.  287,  4 
U.  S.  (L.  ed.)  241,  the  court  was  of  the 
opinion  that  the  provision  as  to  taking 
depositions  de  bene  esse  did  not  apply 
to  cases  pending  in  the  Supreme  Court, 
depositions  for  use  before  such  court 
bein^  regularly  taken  only  und«r  a  com-  ' 
mission  issuing  according  to  its  rules. 

« Depending^  in  court. —  It  has  been 
held  that  a  cause  is  not  "depending" 
within  the  meaning  of  this  section  pnor 
to  the  joining  of  the  issues.  Stevens  v, 
Missouri,  etc.,  R.  Co.,  (E.  D.  Mo.  1900) 
104  Fed.  934. 

"Depending  in  a  District  or  Circuit 
Court." — Where  a  case  had  gone  on  ap- 
peal to  the  Supreme  Court,  it  was  held 
to  be  no  k>nger  ''depending''  in  a  Cir- 
cuit Court,  and  therefore  no  longer 
within  the  provisions  of  this  section. 
Richter  v.  Jerome,  (1885)  25  Fed.  679. 
As  to  the  abolition  of  Circuit  Courts  see 
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Where  witness  "  lives." —  "  For  the  pur- 
pose of  taking  a  deposition  imder  this 
statute,  a  witness  ''lives'  where  he  can 
be  found,  and  is  sojourning,  residing,  or 
abiding  for  any  lawful  purpose."  Mutual 
Ben.  Life  Ins.  (3o.  v,  Robison,  (C.  C.  A. 
1893)  68  Fed.  723,  19  U.  S.  App.  266, 
7  C.  C.  A.  444,  22  L.  R.  A.  325. 

A  party  is  not  entitled  to  take  the 
deposition  of  a  witness  in  a  federal  court, 
under  this  section,  where  the  witnese  ac- 
tually lives  at  the  place  of  trial  and  ex- 
pects to  remain  there,  although  his  legal 
domicile  mav  be  elsewhere.  Frost  v. 
Barber,  (1908)   173  Fed.  848. 

Distance  of  residence — ^Hoio  distance 
measured. —  In  the  matter  of  taking  the 


deposition  of  a  witness  who  resides  more 
than  one  hundred  miles  from  the  place  of 
trial,  **  the  di&tance  is  to  be  determined 
by  the  ordinary,  usual,  and  shortest  route 
of  public  travel,  and  not  by  a  mathemati- 
cally straight  line  between  the  place  of 
residence  and  the  place  of  trial."  Jen- 
nings i;.  JMenaugh,  (1902)  118  Fed.  612, 
following  Em  p.  Beebees,  (1851)  2  Wall. 
Jr.  C.  C.  127,  3  Fed.  Cas.  No.  1,220; 
Smith  V,  Ingraham,  (1827)  7  Cow.(N.Y.) 
419,  and  In  re  Foster,  (1872)   44  Vt.  570. 

Certificate  as  evidence  of  distance  of 
residence, —  The  certificate  of  the  magis- 
trate before  whom  the  deposition  is  taken 
is  competent  evidence  as  to  the  distance 
at  which  the  witness  resides  from  the 
place  of  caption,  this  being  a  fact  proper 
for  the  inquiry  of  the  officer  taking  the 
deposition.  Merrill  v,  Dawson,  (1848) 
Hempst.  563,  17  Fed.  Cas.  No.  9,469 
[citing  Patapsco  Ins.  Co.  v,  Southgate, 
(1831)  5  Pet.  604,  8  U.  S.  (L.  ed.)  243; 
BeU  V.  Morrison,  (1828)  1  Pet.  351,  7 
U.  S.   (L.  ed.)    174]. 

Where,  in  his  certificate,  the  person 
who  took  the  depositions  stated  that  the 
witnesses  lived  more  than  one  hundred 
miles  from  the  place  of  holding  court, 
and  further  that  the  other  party  had  no 
agent  known  to  him  residing  within  one 
hundred  miles  of  the  place  of  taking  the 
depositions,  it  was  held  iiiat  the  require- 
ments of  the  Act  were  satisfied.  Tooker 
V,  Thompson,  (1842)  3  McLean  92,  24 
Fed.  Cas.  No.  14,097. 

Under  the  Act  of  Sept.  24,  1789,  ch.  20, 
sec.  30,  1  Stat.  L.  88  (now  R  S.  sec.  863), 
the  person  before  whom  the  deposition 
was  taken  certified  tiiat  neither  the 
opposite  party  nor  his  counsel  resided 
within  one  hundred  miles  of  the  place  of 
caption,  and  that,  consequently,  no  notifi- 
cation of  the  time  and  place  of  taking 
the  deposition  was  made  out  or  served. 
It  was  held  that  such  certificate  was  suffi- 
cient, it  not  being  necessary  for  the  com- 
missioner to  certify  that  the  parties  were 
not  actually  within  that  distance,  and  if 
they  had  been  temporarily  within  such 
distance,  and  the  commissioner  was  not 
aware  thereof,  the  certificate  would  still 
be  sufficient;  but  the  certificate  would 
not  be  valid  if  by  parol  proof  it  were 
established  either  that  the  party  had 
resided  within  one  hundred  miles  or  that 
he  was,  and  the  commissioner  knew  him 
to  be,  temporarily  within  such  distance, 
Dick  17.  Runnels,  (1847)  5  How.  7,  12 
U.  S.   (L.  ed.)  26. 

When  taken  —  Term  tim^, —  The  fact 
that  certain  depositions  **  were  taken  in 
term  time,  and  without  leave  of  the  court, 
and  at  a  term  at  which  the  cause  could  be 
tried,"  has  been  held  not  alone  a  sufli- 
cient  ground  for  the  suppression  thereof, 
the  objection  that  the  depositions  were 
taken  in  term  time  not  being  within  the 
statute.  Union  Pac.  R.  Co.  v.  Reese,  (C. . 
C.  A.  1893)    56  Fed.  288,  16  U.  S.  App. 
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92,  6  C.  G.  A.  510,  wherein  the  court  said: 
"First.  That  the  court  erred  in  refusing 
the  motion  of  the  defendant  below  to 
suppress  certain  depositions  tak^i  on  be- 
half of  the  plaintiff,  and  permitting  the 
same  to  be  read  in  evidence,  for  the  reason 
that  the  samo  were  taken  in  term  time, 
and  without  leave  of  the  eourt,  and  at  a 
term  at  which  the  cause  could  be  tried. 
The  term  of  court  to  which  reference  is 
made  commenced  on  May  2,  1892.  •  Plain- 
tiff's notice  to  take  the  first  deposition 
was  served  upon  the  attorney  for  the  de- 
fendant on  the  19th  day  of  April,  1892, 
to  take  the  deposition  of  a  witness  on  the 
25th  day  of  April,  1892,  in  the  town  of 
Irondale,  Jefferson  county,  Ohio.  The 
notice  to  take  the  second  deposition  was 
served  upon  the  attorney  for  tne  defendant 
on  the  23d  day  of  April,  1892,  to  take  the 
deposition  of  a  witness  on  the  27th  day 
of  April,  1892,  in  the  city  of  Cheyenne, 
Wyo.  The  cases  of  Allen  v.  Blunt,  [1846] 
2  Woodb.  &  M.  121-136,  [1  Fed.  Cas. 
No.  217]  and  Bell  v.  Nimmon,  [1849]  4 
McLean  539,  [3  Fed.  Cas.  No.  1,259]  are 
cited  as  authority  in  support  of  the  de- 
fendant's contention  that  these  depositions 
should  have  been  suppressed,  because  taken 
in  term  time.  In  the  first  case  the  deposi- 
tion was  taken  by  the  defendant  ex  parte, 
and  without  notice  to  the  plaintiff  during 
the  sitting  of  the  court  at  which  the  case 
was  tried,  under  the  provisions  of  section 
30  of  the  Act  of  September  24,  1789.  At 
the  trial  the  court  refused  to  permit  the 
deposition  to  be  read  in  evidence,  and  on 
a  motion  for  a  new  trial  held  that  the 
deposition  was  properly  excluded,  on  the 
ground,  among  other  reasons,  that  deposi- 
tions taken  without  notice  were  very 
dangerous  in  their  ew  parte  character  for 
the  fair  trial  of  the  final  merits  of  a 
cause;  citing  the  case  of  Bell  v.  Morrison, 
[1828]  1  Pet.  366,  [7  U.  S.  (L.  ed.)  174], 
Moreover,  it  appeared  that  the  plaintiff 
had  coimsel  at  the  veiy  place  where  the 
deposition  was  taken.  It  is  true  the  court 
stated  in  its  opinion  that  depositions  taken 
during  the  session  of  the  court,  though 
over  a  hundred  miles  distant,  whether 
with  or  without  notice,  were  entirely  in- 
admissible; but  in  the  case  of  Bell  v. 
Morrison  the  Supreme  Court  did  not  go 
that  far.  The  statute  involved  in  both 
cases  was  the  same,  and  required,  among 
other  things,  that  the  deposition  should 
be  reduced  to  writing  by  the  magistrate 
taking  the  deposition,  or  by  the  deponent 
in  his  presence.  The  objection  was  that 
there  was  no  proof  by  the  certificate  of 
the  magistrate  or  otherwise  that  the  depo- 
sition in  question  was  so  reduced  to 
writing  in  tne  presence  of  the  magistrate. 
The  Supreme  Court  held  that  the  author- 
ity to  take  depositions  in  this  manner, 
being  in  derogation  of  the  rules  of  the 
common  law,  had  always  been  construed 
strictly,  and  it  was  therefore  necessary  to 
establish   that  all  the  requisites  of  the 


law  had  been  complied  with  before  ^eh 
testimony  would  be  admissible,  and  this 
was  all  it  was  necessary  to  decide  in 
either  case.  In  the  case  of  Bell  «.  Nim- 
mon the  deposition  had  also  been  taken 
under  the  Act  of  1789,  and  it  was  held 
that  a  notice  to  take  a  deposition  was  not 
good  if  served  on  counsel  who  could  not 
attend  to  the  taking  of  the  deposition 
without  being  absent  at  the  commencement 
of  the  court.  These  cases  do  not  establish 
any  rule  for  the  exclusion  of  a  deposition 
applicable  to  the  case  at  bar  —  first, 
because  the  facts  upon  which  the  objec- 
tions were  based  are  not  the  same;  and, 
second,  because  the  deposition  in  the 
present  case  was  taken  under  the  Act  of 
May  9,  1872  (section  863,  Rev.  St.),  wliich 
prescribes  that  depositions  de '  heiM  ease 
may  be  taken  under  certain  circumstances 
upon  reasonable  notice  to  be  given  in 
writing  by  the  party  or  his  attorney  pro- 
posing to  take  sudi  deposition^  to  the 
opposite  party  or  his  attorney  of  record, 
as  either  may  be  nearest.  The  require- 
ment that  a  reasonable  notice  must  be 
given  to  the  opposite  party  before  taking 
a  deposition  has  to  a  large  extent  cured 
the  evils  complained  of  under  the  former 
Act." 

Aheence  from  court  to  take  depositionB, 
—  "It  is  only  by  consent  of  parties,  or 
discretion  of  the  court  under  peculiar 
circumstances,  that,  in  ordinary  cases  of 
taking  depositions,  this  prior  and  para- 
mount duty  in  court  should  be  required 
to  be  neglected  or  suspnended,  by  absence 
in  attending  on  the  taking  of  depositione. 
They  ought  to  be  all  taken  and  the  case 
prepared  before  the  term  begins."  Allen 
V.  Blunt,  (1846)  2  Woodb.  41t  M.  121,  1 
Fed.  Cas.  No.  217. 

Rule  47  of  the  Federal  Equity  Rulee 
provides  as  follows :  "  The  court,  upon 
application  of  either  party,  when  allowed 
by  statute,  or  for  good  and  exceptional 
cause  for  departing  from  the  general  rule, 
to  be  shown  by  affidavit,  may  permit  the 
deposition  of  named  witnesses,  to  be  used 
before  the  court  or  upon  a  reference  to  a 
master,  to  be  taken  before  an  examiner 
or  other  named  officer,  upon  the  notice 
and  terms  specified  in  the  order.  All 
depositions  taken  under  a  statute  or 
under  any  such  order  of  the  court,  shall 
be  taken  and  filed  as  follows,  unless  other- 
wise ordered  by  the  court  or  judge  for 
good  cause  shown:  those  of  the  plaintiff 
within  sixty  days  from  the  time  the 
cauee  is  at  issue;  those  of  the  defendant 
within  thirty  days  from  the  expiration 
of  the  time  for  the  filing  of  plaintiff's 
depositions;  and  rebutting  depositions  by 
either  party  within  twenty  days  after  the 
time  for  taking  original  depositions  ex- 
pires." It  has  been  held  that  this  rule, 
limiting  as  it  does  the  time  of  taking 
depositions,  is  conclusive  upon  the  federal 
courts,  and  it  must  be  assumed  that  in 
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adopting  it  the  iSupreme  Court  was  con- 
Btruing  this  section.  Victor  Talking 
Mach.  Co.  t?.  Sonera  Phonograph  Corp., 
(S.  Lf,  N.  Y.  1915)  221  Fed.  676,  wherein 
the  court  said:  "It  is  urged,  however, 
that  ruJe  47  cannot  limit  the  time  of 
taking  defpositions  in  view  of  section  86.3 
of  the  United  States  Revised  Statutes, 
and  that  where  the  witness  is  one  within 
the  purview  of  that  section,  a  deposi- 
tion may  be  taken  after  the  time  pre- 
scribed in  rule  47.  But  rule  47  refers, 
among  other  things,  to  'all  depositions 
taken  under  a  statute,'  and  as  it  must 
be  assumed  that  the  Supreme  Court  was 
construing  (among  others)  section  863, 
the  validity  of  the  rule  is,  of  course,  con- 
clusive upon  this  court."  Gompa/re  Iowa 
Washing  Mach.  Co.  v.  Ward,  (S.  D.  N.  Y. 
1915)  227  Fed.  1004,  wherein  the  court 
said :  "  The  defendant  objected  to  the  ad- 
mission in  evidence  of  certain  depositions 
taken  by  plaintiff  without  first  obtaining 
leave  of  court.  These  depositions  were 
taken  under  section  863,  Rev.  Stat.  U.  S. 
and  apparently  within  the  time  provided 
by  equity  rule  47  (198  Fed.  xxxi,  115 
C.  C.  A.  zzxi),  but  without  an  order  of 
court.  I  am  of  opinion  that  equity  rule 
47  was  not  intended  to  vary  or  be  a 
limitation  upon  section  863,  because,  of 
course,  that  section,  being  a  legislative 
enactment,  cannot  be  changed  except  by 
further  legislative  enactment." 

Exa/miwUion  before  issue  joined, —  Un- 
der this  section,  and  under  R.  S.  sec.  858 
(see  Witnesses),  providing  that,  with 
certain  exceptions  in  the  federal  courts, 
no  witness  shall  be  excluded  in  any  civil 
action  because  he  is  a  party  to  or  in- 
terested in  the  issue  triea,  the  defendant 
in  an  action  on  a  promissory  note  was 
held  entitled  to  examine  the  plaintiff  de 
bene  esse  before  issue  joined,  the  plain- 
tiff living  outside  of  the  district  and  at 
a  greater  distance  from  the  place  of  trial 
than  a  hundred  miles.  Lowrey  v.  Kus- 
worm,  (1895)  66  Fed.  639,  distinguishing 
Em  p.  Fisk,  (1885)  113  U.  S.  713,  5  S.  Ct. 
724,  28  U.   S.    (L.  ed.)    1117. 

But  this  section,  together  with  Supreme 
Court  Rule  68,  in  reference  thereto,  does 
not  permit  the  taking  of  testimony  de 
bene  esse  in  an  eqtiity  cause  before  issue 
joined.  Stevens  v,  Missouri,  etc.,  R.  Co., 
(1900)  104  Fed.  934;  Flower  v.  Mac- 
Ginnisa,  (C.  C.  A.  1901)  112  Fed.  337, 
50  C.  C.  A.  291. 

Befon'  whom  taken  —  County  Court 
fudge. —  Where  a  probate  court  is  organ- 
ized for  each  county  of  the  state  and  is  a 
court  of  record  having  a  seal,  the  judge 
of  such  probate  court  is  a  county  judge, 
within  the  description  of  the  law,  and  it 
is  sufficient  if  the  deposition  be  taken 
before  him.  Fowler  v.  Merrill,  (1850) 
11  How.  375,  13  U.  S.  (L.  ed.)  736; 
Merrill  v,  Dawson,  (1848)  Hempst.  563, 
17  Fed.  Cas.  No.  9,469. 
3  F.  S.  A.—  7. 


City  Court, — ^The  court  refused  to  suffer 
a  deposition  taken  before  the  judge  of 
the  city  court  of  Lexington,  Ky.,  to  be 
read.  Foreman  v,  Holmead,  (1837)  5 
Cranch  C.  C.  162,  9  Fed.  Cas.  No.  4,935. 

Notary, —  A  witness  may  be  compelled 
by  process  or  rule  to  attend  before  a  no- 
tary and  answer  questions  propounded. 
Roschynialaki  v.  Hale,  (D.  C.  Neb.  1913) 
201  Fed.  1017. 

Justice  of  peace — ^A  deposition  taken 
under  a  rule  of  court  and  executed  by  a 
justice  of  the  peace  may  be  read.  This 
section  relates  to  depositions  taken  with- 
out a  rule  of  court.  Banert  i;.  Day, 
(1814)  3  Wash.  243,  2  Fed.  Cas.  No. 
836. 

Attorney  or  interested  person. —  Depo- 
sitions taken  by  a  magistrate  who  was 
a  partner  of  the  acting  counsel  to  one  of 
the  parties  will  not  be  allowed.  Nichols 
f.  Harris,  (1854)  18  Fed.  Cae.  No.  10,243. 

Taking  depositions  outside  district 
where  action  is  pending. —  A  deposition 
taken  out  of  the  district  where  tne  trial 
is  held  is  admissible.  Fatapsco  Inc.  Co. 
I?.  Southgate,  (1831)  5  Pet.  604,  8  U.  S. 
(L.  ed.)  243;  Russell  v.  Ashley,  (1847) 
Hempat.  546,  21  Fed.  Cas.  No.  12,150. 
Thum  V.  Andrews,  (C.  C.  Mass.  1892)  53 
Fed.  84;  Davis  t?.  Davis,  (C.  C.  Mass. 
1898)  90  Fed.  791,  citing  Ex  p.  Judson, 
(1853)  3  Blatchf.  89,  14  Fed.  Cas.  No. 
7,561. 

Depositions  taken  without  a  commissioii 
or  rule  of  court,  in  another  state,  more 
than  one  hundred  miles  from  the  place 
of  trial,  but  conforming  in  all  respects 
to  the  Act,  have  been  held  admissible  in 
evidence..  Pettibone  t\  Derringer,  (1818) 
4  Wash.  215,  19  Fed.  Cas.  No.  11,043. 

Notice. —  There  must  he  personal  service 
on  the  adverse  party  or  his  attorney; 
"  no  substituted  service,  by  leaving  the 
copy  at  his  dwelling  house  or  usual  place 
of  abode,  being  authorized  by  the  Act." 
Carrington  v.  Stimson,  (1853)  1  Curt. 
437,  5  Fed.  Cas.  No.  2,450. 

It  waa  held,  however,  in  Merrill  v.  Daw- 
son, (1848)  Hemnst.  563,  17  Fed.  Cas. 
No.  9,469,  where  tne  notice  of  taking  the 
deposition  was  served  by  delivering  a 
true  copy  thereof  to  some  of  the  defend- 
ants, by  leaving  a  true  copy  thereof  with 
a  white  member  of  the  family  of  another 
at  his  usual  place  of  residence,  and  on 
other  parties  by  delivering  a  true  copy 
thereof  to  their  counsel,  they  not  being 
residents  of  the  district,  that  this  was 
good  service  of  the  notice. 

"  No  counsel  is  obliged  to  receive  a  no- 
tice of  taking  a  deposition  while  in  at- 
tendance at  court;  "  and  therefore  it  was 
held  that  a  notice,  which,  if  attended  to, 
would  render  it  impossible  for  the  coun- 
sel to  be  present  on  the  day  the  court 
commenced,  was  invalid.  Bell  v.  Nim- 
mon,  (1849)  4  McLean  539,  3  Fed.  Cas. 
No.  1,259. 
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Attorney's  authority  to  accept  service. 
— The  authority  of  a  certain  party,  H., 
to  accept,  as  attorney  and  agent  of  the 
state,  service  for  the  defendant,  having 
been  revoked,  and  another  attorney  not 
having  been  ae  yet  appointed  for  the  ac- 
ceptance of  such  service,  and  notice  hav- 
ing been  served  upon  H.  by  the  plaintiff  of 
the  taking  of  H.'s  deposition,  the  suppres- 
sion of  such  deposition  on  the  ground  of 
want  of  service  on  the  defendant  was  re- 
fused, inasmuch  as  the  authority  of  an 
attorney  to  accept  service  cannot  be  re- 
voked until  another  attorney  has  been 
appointed  with  power  to  accept.  U.  S. 
Life  Ins.  Co.  v.  Koss,  (C.  C.  A.  1900) 
102  Fed.  722,  42  C.  C.  A.  601. 

Where  the  pUUntiff  had  counsel  in  the 
action  who  resided  in  the  very  city  where 
the  deposition  was  taken,  ana  though  his 
name  was  not  entered  on  the  record,  he 
had  acted  in  the  former  trial  between  the 
same  parties  in  a  like  cause  of  action, 
which  fact  was  known  to  the  parties,  it 
was  held  that  such  counsel  should  have 
been  notified.  Allen  v.  Blunt,  (1846)  2 
Woodb.  &  M.  121,  1  Fed.  Cas.  No.  217. 

The  objection  tha^  the  notice  *  directed 
to  the  defendant  himself,  was  served  only 
upon  his  attorney- a t-law  in  the  cause,  was 
overruled.  Barrell  v.  Limington,  (1830) 
4  Cranch  C.  C.  70,  2  Fed.  Ciw.  No.  1,040. 

The  objection  that  the  judge  had  not 
certified  that  the  defendants  had  no  at- 
torney within  a  hundred  miles  of  the 
place  of  caption,  he  having  certified  that 
no  notice  was  given  to  the  adverse  parties 
because  they  were  not  within  a  hundred 
mrles,  but  having  said  nothing  of  their 
attorney,  was  overruled,  inasmuch  as  the 
judge  was  not  required  to  give  anv  reason 
for  not  giving  notice,  and,  if  he  had,  his 
certificate  would  not  be  conclusive  evi- 
dence of  the  fact  tliat  neither  the  party 
nor  his  attorney  was  within  a  hundred 
miles  of  the  place  of  caption.  Smith  r. 
Coleman,  (1821)  2  Crancli  C.  C.  237,  22 
Fed.  Gas.  No.  13,029. 

Where  the  judge  did  not  certify 
whether  the  plaintiff  was  notified  of  the 
time  and  place  of  caption,  nor  the  pre- 
cise place  of  caption,  the  deposition  was 
rejected.  Pentleton  r.  Forbes,  (1808)  1 
Cranch  C.  C.  507,  19  Fed.  Cas.  No.  10,968. 

The  certificate  of  a  notary  before  whom 
the  deposition  was  taken  having  stated 
the  existence  of  facts  making  it  under 
this  section  unnecessary  to  give  notice,  it 
was  held  that  it  was  not  necessary  that 
the  notarial  certificate  should  state  those 
facts  to  have  l)een  tlie  reason  why  no 
notice  was  griven.  Dinsmore  r.  Maroney, 
(1859)  4  Blatchf.  416,  7  Fed.  Cas.  No. 
3,920. 

"  The  question  of  reasonableness  of  no- 
tice depends,  obvimtsly,  upon  the  circum- 
stances of  each  particular  case.  ♦  ♦  ♦ 
The  chief  features  to  be  considered  in  de- 
termining whether  a  certain  notice  is  or 
is  not  reasonable  are  distance,  number  of 


witnesses,  and  facHity  of  communication 
and  to  obtain  proper  representation." 
American  Exch.  Nat.  Bank  v.  Spokane 
Falls  First  Nat.  Bank,  (C.  C.  A.  1897) 
82  Fed.  961,  48  U.  S.  App.  633,  27  C.  C. 
A.  274. 

Where  the  notice  did  not  state  the 
names  of  the  witnesses  whose  depositions 
were  to  be  taken,  as  required  by  the 
statutes,  but  it  was  presented  to  the 
plaintiff's  attorneys,  and  they  indorsed 
their  acceptance  on  it,  the  notice  was  held 
sufficient.  Sage  v.  Tauszky,  (1877)  6 
Cent.  L.  J.  7,  21  Fed.  Cas.  No.  12,214. 

Examination  at  place  not  named  in 
notice. —  Where  all  the  parties  were  pres- 
ent at  the  examination,  either  personally 
or  by  attorney,  the  objection  that  the 
examination  was  taken  at  a  place  other 
than  that  named  in  the  notice  was  over- 
ruled. Gartside  Coal  Co.  r.  Maxwell, 
(1884)  20  Fed.  187. 

Deposition  not  taken  on  day  named. — 
The  fact  that  the  deposition  was  not  taken 
on  the  day  named  in  the  notice  is  not 
sufficient  reason  for  suppressing  it.  Sage 
V.  Tauszky,  (1877)  6  Cent.  L.  J.  7,  21 
Fed.  Cas.  No.  12,214. 

Heading  substantially  correct. —  Where 
the  heading  of  the  notice  to  take  a  deposi- 
tion was  as  follows :  "  United  States  ol 
America,  State  of  Illinois,  County  of  Cook, 
ss:  In  the  Circuit  Court  of  the  United 
States,"  it  was  held  that  although  not 
technically  correct,  perhaps,  it  was  sub- 
stantially so.  Gormley  v.  Bunyan,  (1891) 
138  U.  S.  623,  11  S.  Ct.  453,  34  U.  S. 
(L.  ed.)    1086. 

Length  of  notice, —  It  was  held  in 
Nicholls  V.  White,  (1802)  1  Cranch  C.  C. 
58,  18  Fed.  Cas.  No.  10,235,  and  in  Leiper 
t?.  Bickley,  (1801)  1  Cranch  C.  C.  29, 
15  Fed.  Cas.  No.  8,222,  that  a  notice  of 
one  hour,  and  in  Atkinson  v.  Glenn,  (1831) 
4  Cranch  C.  C.  134,  2  Fed.  Cas.  No.  610, 
that  a  notice  of  one  day,  of  the  taking  of 
a  deposition,  in  Alexandria,  Va.,  was  suffi- 
cient, where  ail  the  parties  resided  in  that 
town. 

Reason  for  taking  deposition. —  An  ob- 
jection that  the  notice  did  not  state  the 
reason  for  taking  the  deposition  will  be 
overruled.  Sage  v.  Tauszky,  (1877)  6 
Cent.  L.  J.  7,  21  Fed.  Cas.  No.  12,214; 
U.  S.  V.  Louisville,  etc.,  R.  Co.,  (1883)  18 
Fed.  481.  But  see  Harris  v.  Wall,  (1849) 
7  How.  693,  12  U.  S.  (L.  ed.)  875. 

Taken  before  another  notary  than  one 
named. — Where  the  notice  of  the  taking  of 
the  deposition  read  that  it  would  be  taken 
'*  before  William  G.  Peckham,  Esq.,  notary 
public,  or  some  other  officer  authorized  by 
law  to  take  depositions;  "  and  the  deposi- 
tion was,  as  a  matter  of  fact,  taken  before 
another  notary  to  be  authorized  by  hiw 
so  to  act,  it  was  held  that  the  notice  con- 
formed to  this  section.  Gormley  v.  Bun- 
van,  (1891)  138  U.  S.  623,  11  S.  Ct.  453, 
34  U.  S.    (L.  ed.)    1086. 

Depositions  in  three  separate  cities  on 
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same  day, —  Where  a  notice  was  seryed 
that  on  the  same  day  the  plaintiff  would 
proceed  to  take  the  depositions  of  certain 
witnesses  in  three  separate  cities,  the 
notice  was  held  not  to  he  such  as  is  re- 
quired hy  this  section,  and  the  depositions 
were,  therefore,  suppressed.  Uhle  v.  Burn- 
ham,  (1890)  44  Fed.  72§. 

Notice  sufficient. — An  objection  that  the 
notice  to  the  opposite  party  to  attend  at 
the  time  and  place  of  uie  caption  did  not 
require  him  "  to  put  interrogatories  if  he 
should  think  fit/'  was  overruled.  Bussard 
©.  Catalino,   (1823)   2  Cranch  C.  C.  421, 

4  Fed.  Cas.  No.  2,228. 

Irregularity  not  waived  hy  oross-exami- 
natum. — ^The  defendants  appeared  by  coun- 
sel and  objected  to  the  admission  of  the 
depositions  upoii  the  express  ground  that 
the  notice  given  was  unreasonable.  There- 
after, however,  their  counsel  endeavored 
as  b€»t  he  could  to  cross-examine.  It  was 
held  that  by  such  proceeding  the  objection 
was  not  waived,  and  that  if  the  plaintiff's 
eounael  i>ersisted  in  going  on,  in  the  face 
of  the  objection,  he  did  so  at  his  own  risk. 
Uhle  V.  Burnham,  (1890)  44  Fed.  729. 

Where,  however,  the  defendants  objected 
to  the  deposition  on  the  ground  that  the 
requirements  of  the  Act  as  to  giving  pre- 
vious notice  of  the  taking  thereof  had  not 
been  complied  with,  but  it  appeared  that 
a  notice  had  in  fact  been  served,  and  that 
counsel  for  the  defendant  had  attended  and 
cross-examined  the  witness,  the  deposition 
was  admitted  in  evidence.  Dinsmore  17. 
Maroney,  (1859)  4  Blatchf.  416,  7  Fed. 
Cas.  No.  3,920;  Mechanics  Bank  v.  Seton, 
(1828)  1  Pet.  299,  7  U.  S.  (L.  ed.)  162, 
holding  that  cross-examination  waives  ir- 
regularities; Shutte  V.  Thompson,  (1872) 
16  Wall.  161,  21  U.  S.  (L.  ed.)  123, 
holding  that  crosa-examination  without 
protest  and  silence  until  death  of  witness 
was  a  waiver. 

In  what  cases  e»  parts  depositions  with- 
out notice  are  taken. —  In  Walsh  v, 
Rogers,  (1851)  13  How.  283,  14  U.  S. 
(L.  ed.)  147,  it  was  held  that  under  the 
Act  of  Sept.  24,  1789,  1  Stat.  L.  88,  ch. 
20,  §  30  (now  H.  S.  sec.  863)  ew  parte 
depositions  without  notice  are  to  be  taken 
only  in  cases  of  mere  formal  proof  or  of 
some  isolated  fact  or  in  circumstances  of 
absolute  necessity. 

W?iere  a  deposition  is  taken  under  the 
Act,  witfhout  notice,  it  may  be  taken  again 
if  the  party  objecting  is  not  satisfied  that 
it  is  sufficient,  it  being  no  answer  to  such 
application  that  the  party  objecting  to 
the  deposition  was  not  present  when  it 
was  taken.     Goodhue  v.  Bartlett,   (1850) 

5  McLean  186,  10  Fed.  Cas,  No.  6,538. 
Vacation  or  ew  tension. —  Since  this  sec- 
tion authorizes  the  taking  of  depositions 
de  bene  esse  without  any  application  to  or 
assistance  from  the  court,  the  court  has 
no  jurisdiction  to  vacate  or  extend  a 
notice;  the  party  taking  the  deposition 
assuming  the  risk  of  having  it  suppressed 
if  the  notice  does  not  comply  with  the 


statute.  Kline  f>.  Liverpool,  etc.,  Ins.  Co., 
(1911)   184  Fed.  969. 

Witnesses. —  A  notice  which  ia  silent  as 
to  the  witnesses  whose  depositions  are  to 
be  taken  is  fatally  defective  under  this 
section.  In  re  Automobile  Co-op.  Ass'n  of 
America,  (S.  D.  N.  Y.  1916)  222  Fed.  345. 

Effect  of  waiver. —  The  compulsory  char- 
acter of  the  proceedings  under  this  section 
has  been  held  not  to  be  affected  by  the 
waiver  of  notice  and  the  fixing  of  the 
time  by  the  agreement.  Parker  t?.  Marco, 
(1893)  136  N,  Y.  586,  32  N.  E.  989,  32 
A.  S.  R  770,  20  L.  R.  A.  45,  citing  Plimp- 
ton V.  Winslow,  (1881)  9  Fed.  365. 

Necessity  for  order  from  court  for  ex- 
amination de  bene  esse. —  No  order  or 
other  direction  of  the  court  is  required 
antecedent  to  the  examination  de  bene 
esse.  The  right  to  take  it  upon  notice 
merely,  in  the  manner  prescribed,  is  given 
absolutely  to  the  party  by  the  section. 
Henning  v.  Boyle,  (S.  D.  N.  Y.  1901) 
112  Fed.  397. 

Motion  to  suppress. —  If  question  is 
raised  as  to  the  reasonableness  of  a  notice 
or  as  to  the  regularity  of  the  proceedings, 
it  may  be  raised  by  a  motion  to  suppress. 
Henning  v.  Boyle,  (8.  D.  N.  Y.  1901)  112 
Fed.  397. 

Subpoena  to  compel  attendance  of  wit- 
ness.—  In  Henning  v.  Boyle,  ( S.  D.  N.  Y. 
1901)  112  Fed.  397,  the  court  in  a  pro- 
ceeding brought  to  obtain  a  subpoena 
requiring  a  witness  in  Kentucky  to  sub- 
mit to  an  examination  de  bene  esse,  said: 
"Nor  can  this  court  make  an  order  or 
issue  a  subpoena  requiring  the  witness 
to  attend  in  Kentucky  to  be  examined 
under  section  863.  Its  process  to  secure 
attendance  of  witnesses  does  not  run  more 
than  one  hundred  miles  from  the  court- 
house. The  section  provides :  'Any  person 
may  be  compelled  to  appear  and  depose  as 
provided  by  this  section,  in  the  same 
manner  as  witnesses  may  be  compelled  to 
appear  and  testify  in  court.'  That  man- 
ner is  as  follows:  The  party  wishing 
to  compel  the  attendance  goes  to  the 
office  of  the  clerk  of  the  court  where 
the  trial  is  to  be  had,  and  obtains 
from  him  an  original  writ  of  subpoena 
and  a  copy,  no  application  to  the  judge 
therefor  being  required.  He  then  has  the 
witness  served  in  the  regular  way.  Should 
the  latter  disobey  the  subpoena  and  fail 
to  attend,  proof  is  made  to  the  court  of 
the  default  and  of  the  issuing  and  service 
of  subpoena,  whereupon  an  attachment  is 
issued,  which  the  marshal  executes  by 
taking  the  witness  and  producing  him  in 
the  court  room.  As  was  indicated  above, 
this  process  of  subpoena  is  issued  by  the 
clerk  of  the  court  where  the  trial  is  had. 
Under  the  language  of  section  863,  the 
clerk  of  the  federal  court  in  the  district 
where  the  witness  is  to  be  examined  would 
seem  to  be  the  proper  person  to  apply  to 
for  such  process,  and  to  have  abundant 
authority  in  the  matter.  What  the  prac- 
tice in  other  districts  is  I  do  not  know. 
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Heretofore  in  this  district,  when  applica- 
tion was  made  under  section  863,  the  clerk 
always  issued  process  of  his  own  motion; 
but  in  recent  years  it  has  been  the  prac- 
tice to  require  the  party  applying  to  sub- 
mit an  fiffidavit  showing  that  a  cause  was 
actually  pending,  and  that  notice  of  ex- 
amination had  been  given.  Thereupon  the 
issue  of  subpoena  is  approved  by  the  court. 
Plaintiff  should  give  ample  notice  of  the 
examination,  and  then  should  apply  to 
the  clerk  of  the  federal  court  in  the  dis- 
trict where  the  witness  resides.  That 
oflScer  undoubtedly  has  power  to  issue  the 
subpoena.  If  a  similar  practice  prevails 
there  (as  here),  an  affidavit  showine  bona 
fides  of  the  application  should  also  be 
filed." 

Compare  Stevens  v.  Missouri,  etc.,  R. 
Co.,  (E.  D.  Mo.  190O)  104  Fed.  934,  which 
holds  that  the  section  does  not  confer  upon 
the  clerk  of  the  Circuit  Court  power  to 
issue  subpoenas  for  the  appearance  of  wit- 
nesses and  for  the  taking  of  their  deposi- 
tions before  a  notary,  such  depositions  to 
be  used  in  another  federal  court. 

Mode  of  compelling  answers. —  In  an 
action  at  law  the  court  has  no  authority 
to  strike  out  the  answer  of  the  defendant 
unless  he  answers  certain  interroga- 
tories propounded  by  the  plaintiff  on  an 
examination  de  bene  esse  initiated  by  the 
plaintiff  under  this  section.  Barnes  v. 
Trees,   (S.  D.  N.  Y.  1912)    194  Fed.  230. 

Continuance. —  Where  there  was  no  op- 
portunity to  cross-examine  the  witness 
whose  deposition  was  taken,  a  continuance 
has  been  granted.  Dade  t?.  Young,  (1803) 
1  Cranch  C.  C.  123,  6  Fed.  Caa.  No.  3,534. 

Claim  of  privilege. —  On  the  taking  of  a 
deposition  de  bene  esse  in  another  federal 
district,  under  this  section,  the  witness 
may  assert  his  legal  privilege  to  refuse  to 
give  testimony  or  to  produce  dociunents 
called  for  the  same  as  though  examined 
in  open  court,  and  in  such  case  he  has  a 
right  to  be  heard  before  the  court  in  such 
district,  and  to  have  his  claim  of  privilege 
determined  by  such  court,  before  being 
compelled  to  answer  or  produce  the  docu- 
ments. Crocker-Wheeler  Co.  v.  Bullock, 
(1904)    134  Fed.  241. 

Ruling  on  materiality  of  questions 
asked  witness. —  It  is  not  the  duty  of  an 
auxiliary  court  or  judge,  within  whose 
jurisdiction  testimony  is  being  taken  in  a 
suit  pending  in  the  court  of  another  dis- 
trict, to  consider  or  determine  the  com- 
petency, materiality,  or  relevancy  of  the 
evidence  which  one  of  the  parties  seeks  to 
elicit.  It  is  the  duty  of  such  a  court  or 
judge  to  compel  the  production  of  the 
evidence,  although  the  judge  deems  it 
incompetent,  irrelevant,  or  immaterial, 
unless  the  witness  or  the  evidence  is  privi- 
leged, or  it  clearly  and  aflRrmatively  ap- 
pears that  the  evidence  sought  cannot 
possibly  be  competent,  material,  or  rele- 
vant, and  that  it  would  be  an  abuse  of 
the   process   of   the   court   to   compel   its 


production.  Perry  t?.  Rubber  Tire  Wheel 
Co.,  (1905)  138  Fed.  83d;  Dowagiac  Mfg. 
Co.  V.  Lochren,  (C.  C.  A.  1906)  143  Fed. 
211,  74  C.  C.  A.  341,  6  Ann.  Cas.  573. 

In  Butte,  etc.,  Consol.  Min.  Co.  v,  Mon- 
tana Ore  Purchasing  Co.,  (1905)  139  Fed. 
843,  it  appeared  that  on  the  taking  of  the 
deposition  of  a  witness  in  an  action  at 
law,  in  another  district,  under  this  sec- 
tion, questions  asked  by  plaintiff  were 
objected  to  as  being  irrelevant  or  imma- 
terial, or  as  calling  for  incompetent  testi- 
mony, or  as  touching  matters  about  which 
the  witness  was  privileged  not  to  answer, 
and  the  witness  having  refused  to  answer 
the  matter  was  certified  to  the  Circuit 
Court  of  the  district  where  the  testimony 
was  being  taken.  It  was  held  that,  as  the 
power  and  duty  of  such  court  to  pass  on 
the  objections  was  unsettled,  it  would  re- 
quire the  witness  to  answer  all  questions 
in  conformity  to  the  equity  practice,  to 
enable  the  question  to  be  taken  before  the 
appellate  court  in  contempt  proceedings 
should  the  witness  still  refuse  to  answer. 

"  The  testimony  of  a  witness  by  deposi- 
tion de  bene  esse  may  be  compelled  by  the 
court  of  the  district  in  which  the  witness 
resides,  and  where  the  deposition  is  to  be 
taken.  ...  In  such  case  the  court  or 
judge  invoked  to  compel  answer  deter- 
mines the  materiality  of  the  interrogatory, 
so  far,  at  least,  as  involved  in  the  exercise 
of  the  power  of  compulsion."  In  re  Allis, 
(1890)  44  Fed.  216  [citing  Ew  p.  Peck, 
(1863)  3  Blatchf.  113,  19  Fed.  Cas.  No. 
10,885;  In  re  Judson,  (1853)  3  Blatchf. 
148,  14  Fed.  Cas.  No.  7,683]. 

Ex  parte  evidence. —  "  There  is  nothing 
in  the  law,  or  in  the  reason  of  the  case, 
which  supplies  a  different  authority,  in 
respect  to  co?  parte  evidence  taken  out  of 
court,  from  that  which  legally  ap^rtains 
to  the  court  in  proceedings  before  it.  The 
act  places  both  on  the  same  footing."  In 
re  Judson,  (1853)  3  Blatchf.  148,  14  Fed. 
Cas.  No.   7,583. 

Subpoena  duces  tecum. —  The  power  of 
a  court  to  order  a  subpoena  duces  tecum 
under  section  863  was  doubted  in  Ex  p. 
Peck,  (1853)  3  Blatchf.  113,  19  Fed.  Cas. 
No.  10,885,  but  it  has  been  unquestioned 
since  the  decision  of  Judge  Choate  in 
U.  S.  V,  Tilden,  (1879)  10  Ben.  566,  28 
Fed.  Cas.  No.  16,522.  The  power  to  order 
the  issuance  of  such  a  subpoena  is  also 
recognized  in  Lowrey  v.  Kusworm,  (N.  D. 
111.  1895)  66  Fed.  539;  Davis  v.  Davis, 
(C.  C.  Mass.  1898)  90  Fed.  791;  Dancel  v, 
Goodyear  Shoe  Machinery  Co.,  (C:  0. 
Mass.  1904)  128  Fed.  763;  Crocker- 
Wheeler  Co.  V.  Bullock,  (S.  D.  Ohio  1904) 
134   Fed.   241. 

The  subpoena  duces  tecum  can  only 
issue  by  order  of  court,  and  not  as  matter 
of  course,  but  upon  preliminary  proof  that 
the  documents  call^  for  are  in  the  pos- 
session of  the  witness  and  are  prima  fade 
competent  and  material  evidence  in  the 
case.     A  notary  public  has  no  power  to 
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isBue  tbe  subpoena  even  thotigli  lie  is 
authorized  to  examine  the  witness  de  bene 
esse.  Dancel  a.  Goodyear  Shoe  Machinery 
Co.,  (C.  C.  Mass.  1904)  128  Fed.  758.  It 
has  been  held  however  that  a  clerk  of 
court  may  issue  the  subpoena  Auces  teoum 
on  order  of  the  court.  Crocker-Wheeler 
Co.  V.  Bullock,  (S.  D.  Ohio  1904)  134  Fed. 
241,  distinguishing  Stevens  v.  Missouri, 
etc.,  R.  Co.,  (E.  D.  Mo.  1900)  104  Fed. 
934. 

There  is  no  power  under  section  863  to 
issue  a  subpoena  duces  tecum  to  compel 
the  production  of  books  and  papers  for 
the  purpose  of  refreshing  the  recollection 
of  the  witness.  U.  S.  v.  Tilden,  (1879) 
10  Ben.  566,  28  Fed.  Gas.  No.  16,522. 

Attachment  against  witness. — Where  an 
attachment  is  sought  against  a  witness 
refusing  to  answer  questions  put  to  him 
on  his  examination  de  bene  esse  before  a 
United  States  commissioner  on  a  subpoena 
duces  tecum  as  a  witness  in  a  suit  pend- 
ing in  the  Circuit  Court  of  another  dis- 
trict, it  must  first  be  made  clearly  to 
appear  that  the  commissioner  has  juris- 
diction in  the  matter,  and  that  the  wit- 
ness resides  more  than  a  himdred  miles 
from  the  place  of  trial  of  the  action,  and 
also  that  the  witness  was  called  to  testify 
to  the  facts  material  and  relevant  to  the 
issue  in  the  case.  Ew  p.  Peck,  (1853)  3 
Blatchf.  113,  19  Fed.  Cas.  No.  10,885. 

Upon  a  motion  by  the  defendants  in  a 
suit  pending  in  a  Circuit  Court,  for  an 
attachment  against  a  witness  for  his  re- 
fusal to  obe^  a  subpoena  issued  by  such 
court  requiring  him  to  appear  before  the 
United  States  commissioner  to  be  exam- 
ined de  bene  esse  as  a  witness  in  that  suit, 
on  the  ground  that  he  resided  more  than 
one  hundred  miles  from  the  place  of  trial, 
the  court  held  that  it  could  not  look  into 
the  matters  set  up  to  impeach  the  good 
faith  of  the  proceedings,  and  was  bound  to 
presume  that  they  were  carried  on  in  the 
usual  way,  and  to  assume  that  this  matter 
was  a  pending  litigation,  affecting  the 
rights  ox  the  parties  thereto,  who  were  en- 
titled to  all  the  usual  methods  of  obtain- 
ing testimony.  Ex  p.  Judson,  (1853)  3 
Blatchf.  89,  14  Fed.  Cas.  No.  7,561. 

Where  a  witness  has  been  examined  in 
chief  by  the  party  at  whose  instance  the 
depositions  de  bene  esse  were  taken,  and 
an  adjournment  is  had,  such  party  cannot 
withdraw  the  proceedings;  and  an  order 
will  be  granted  upon  application  by  an 
interested  party,  for  an  attachment  to 
compel  the  witness  to  attend  upon  cross- 
examination.  In  re  Rindskopf,  (1885) 
24  Fed.  542. 

Upon  due  proof  of  service  of  a  subpoena 
upon  a  witness,  requiring  his  attendance 
before  a  commissioner  upon  an  examina- 
tion de  bene  esse,  and  a  certificate  of  the 
commissioner  that  the  witness  did  not 
attend  before  him,  it  is  proper  that  an 
attachment  should  issue  therefor.  Eof  p. 
Humphrey,  (1851)  2  Blatchf.  228,  12  Fed. 
Cas.  No.  6,867. 


The  court  refused  to  grant  an  attach- 
ment against  a  witness  examined  de  bene 
esse  in  a  pending  suit,  for  refusal  to  an- 
swer a  question,  where  there  was  no  evi* 
dence  before  the  court  tending  to  show 
the  connection  of  the  inquiry  with  the 
subject-matter  of  the  action  or  defense. 
In  re  Judson,  (1853)  3  Blatchf.  148,  14 
Fed.  Cas.  No.  7,563. 

The  subpoena  having  been  issued  with- 
out any  preliminary  evidence  before  the 
commissioner  showing  this  to  be  a  case 
in  which  a  de  bene  esse  examination  could 
be  lawfully  had,  the  want  of  such  proof 
was  held  a  fatal  objection  to  the  issuing 
of  an  attachment.  Ew  p.  Peck,  (1853) 
3  Blatchf.  113,  19  Fed.  Cas.  No.  10,885. 

A  commissioner  of  the  Circuit  Court  has 
not  the  power  to  issue  a  writ  of  habeas 
corpus  to  take  from  jail  a  prisoner  com- 
mitted by  authority  of  the  United  States 
and  bring  him  before  the  commissioner, 
for  the  purpose  of  giving  his  deposition  be- 
fore such  commissioner,  to  .be  used  in  a 
cause  pending  in  the  District  Court.  Ex  p. 
Barnes,  (1846)  1  Sprague  133,  2  Fed. 
Cas.  No.  1,010. 

Form  and  contents  of  deposition*— 
Names  of  parties  in  caption. —  The  fact 
that  the  caption  of.  the  depositions  fails 
to  state  the  names  of  all  the  parties  to 
the  suit,  that  is,  instead  of  naming  each 
of  the  copartners  as  plaintiffs,  it  follows 
the  style  of  the  case  as  given  in  the  notice 
and  as  docketed,  is  not  a  sufficient  objec- 
tion to  exclude  the  use  of  the  depositions, 
as  the  strict  rule  laid  down  by  the  Su- 
preme Court  as  to  transcripts  of  records 
to  that  court  on  error  or  appeal,,  upon 
which  judgment  or  decree  may  follow, 
ought  not  to  be  pushed  to  the  extreme  in 
reference  to  depositions  where  all  the  par- 
ties had  notice  and  knew  in  what  case  the 
testimony  was  sought.  Egbert  v.  Citizens' 
Ins.  Co.,  (1881)  7  Fed.  47.  See  also  Mer- 
rill V.  Dawson,  (1848)  Hempst.  563,  17 
Fed.  Cas.  No.  9,469,  where  the  name  of 
one  of  the  defendants  having  been  omitted 
in  the  caption  of  the  deposition,  but  ap- 
pearing in  the  court  order  appointing  com- 
missioners, in  the  notice  served  on  the  de- 
fendants, in  the  caption  of  the  interroga- 
tories which  were  filed  and  attached  to 
and  issued  with  the  commission,  in  the 
commission  which  issued  under  the  author- ' 
ity  of  the  court,  and  in  the  oath  of  the 
commissioners  to  execute  the  same,  the 
deposition  was  admitted ;  and  Buckingham 
V.  Burgess,  (1844)  3  McLean  368,  4  Fed. 
Cas.  No.  2,088,  where  it  was  held  that 
although  the  caption  was  not  correctly 
stated,  yet  there  could  be  no  doubt  or 
uncertainty  in  the  matter. 

But  see  contra.  Smith  v.  Coleman, 
(1821)  2  Cranch  C.  C.  237,  22  Fed.  Cas. 
No.  13,029,  where  the  court  rejected  the 
deposition,  Inasmuch  as  the  name  of  one 
of  the  defendants  had  been  omitted  in  the 
caption;  Waskern  v.  Diamond,  (1855) 
Hempst.  701,  29  Fed.  Cas.  No.  17,248, 
where    it   was   held    to    be   necessarv    to 
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specify  the  names  of  all  the  parties  to  the 
suit;  in  the  caption  or  some  other  part  of 
the  depositions,  to  the  end  that  it  may 
appear  on  their  face  that  the  testimony 
was  taken  in  the  same  suit;  Allen  v. 
Blunt,  (1846). 2  Woodb.  &  M.  121,  1  Fed. 
Cas.  No.  217,  where  the  fact  that  the 
names  of  the  parties  to  the  suit  are  not 
ffiven  correctly  in  the  caption,  it  being 
described  as  a  suit  against  B.,  when  it  is 
really  against  B.  &  S.,  altiiough  the  latter 
has  not  been  served,  is  **an  objection, 
when  the  proceedings  are  to  be  strictly 
scrutinized  as  here,  not  without  some 
weight;"  Centre  v.  Keene,  (1820)  2  Cranch 
C.  C.  1»8,  6  Fed.  Cas.  No.  2,563,  where  the 
objection  tiiat  the  style  of  cause  was  not 
stated  in  full  in  the  caption  was  sus- 
tained; Peyton  v,  Veitch,  (1816)  2  Cranch 
C.  C.  123,  19  Fed.  Cas.  No.  11,067;  and 
Murray  v.  Marsh,  (1803)  3  N.  C.  290,  17 
Fed.  Cas.  No.  9,966. 

Misspelling  and  omission  in  caption. — 
Neither  the  nusspelling,  in  the  caption,  of 
the  name  of  one  of  the  parties,  nor  the 
omission  therein  of  the  name  of  the  county 
in  which  the  action  is  pending,  is  a  fatal 
objection.  Van  Ness  v.  Heineke,  (1821) 
2  Cranch  C.  C.  269,  28  U.  S.  (L.  ed.) 
16,866. 

Parol  evidence  as  to  caption, —  Where 
the  magistrate  before  whom  the  deposition 
was  taken  had  not  certified  such  a  cause 
of  caption  as  the  law  requires,  parol  evi- 
dence to  disprove  what  the  iudge  certified 
as  to  the  caption  was  not  allowed.  Whea- 
ton  t?.  Love,  (1807)  1  Cranch  C.  C.  461,  29 
Fed.  Cas.  No.  17,486. 

Caption  not  stating  distance, —  The  fact 
that  the  caption  of  the  depositions  does 
not  state  that  the  city  where  they  are  to 
be  taken  is  more  than  one  hundred  miles 
from  the  place  where  the  trial  is  to  be 
held,  is  not  a  valid  objection  thereto, 
where  the  distance  between  the  two  places 
is  more  than  one  hundred  miles,  and  such 
fact  is  well  known  to  the  court  and  to  the 
respective  parties.  Egbert  v.  Citizens' 
Ins.  Co.,   (1881)    7  Fed.  47. 

Name  of  place  lohere  depositions  taken, 
—  It  is  sufficient  if  the  person  who  took 
the  depositions  names  in  the  caption  the 
place  where  they  were  taken.  Tooker  v, 
Thompson,  (1842)  3  McLean  92,  24  U.  S. 
•(L.  ed.)  14,097. 

Statement  not  a  deposition. —  "A  state- 
ment of  facts  in  writing,  without  date  or 
venue,  purporting  to  have  been  signed  hj 
a  witness,  but  giving  neither  age  nor  resi- 
dence of  such  witness,  which  statement  is 
not  shown  to  have  been  made  under  oath, 
nor  the  oath  waived,  nor  to  have  been 
taken  on  notice  or  in  the  presence  of  par- 
ties, nor  to  have  been  taken  before  any 
official  authorized  to  administer  oaths,  and 
which  is  not  accompanied  by  a  certificate 
of  a  competent  official,  from  which  com- 
pliance with  any  of  the  requisites  for  the 
taking  of  depositions  in  judicial  proceed- 
ings can  be  inferred,  is  not  a  deposition, 


although  so  labeled  and  filed  in  a  suit 
pending  in  court.''  Lutcher  v.  U.  S.,  (C. 
C.  A.  1896)  72  Fed.  968,  41  U.  S.  App.  64, 
19  C.  C.  A-  269. 

Withdrawal  and  amendment  of  depoai- 
tion. —  Where  there  was  some  informality 
in  the  certificate  of  the  mayor  before  whom 
a  deposition  was  taken,  and  without  ob- 
jection being  made  by  the  counsel  on  the 
other  side,  and  by  permission  of  the  court, 
the  deposition  was  withdrawn  from  the 
ftles  in  order  that  the  certificate  might  be 
amended  according  to  the -truth  of  the 
case,  the  objection  that  such  withdrawal 
and  amendment  furnished  sufficient  ground 
for  refusal  to  receive  the  deposition  as  evi- 
dence was  overruled.  Leatherberry  v,  Rad- 
oliffe,  (1839)  6  Cranch  C.  C.  660,  16  Fed. 
Cas.  No.  8,163;  Gartside  Coal  Co.  v.  Max- 
well, (1884)  20  Fed.  188. 

Certificate  of  authority  of  officer  taking 
deposition. —  The  certificate  of  the  proper 
magistrate  to  the  deposition  "  is  compe- 
tent evidence  to  prove  the  requirements  of 
the  Act  have  been  fulfilled  in  taking  and 
certifying  the  deposition."  Smith  v,  Wil- 
liams,  (1847)  22  Fed.  Ca^.  No.  13,127. 

An  objection  having  been  made  that  no 
proof  was  given  at  the  trial  that  the  offi- 
cer before  whom  the  deposition  was  taken 
Was  such  officer  as  he  described  himself 
to  be  in  his  certificate,  it  was  held  that 
"  if,  upon  the  face  of  the  certificate,  it  ap- 
pears that  the  person  before  whom  the 
deposition  was  taken  was  an  officer 
authorized  by  the  Act  of  Congress  to  take 
the  same,  it  was  all  that  could  be  required 
in  the  first  instance."  Buggies  v,  Buck- 
nor,  (1824)  1  Paine  368,  20  Fed.  Cas.  No. 
12,115. 

The  certificate  and  seal  of  the  notary 
have  been  held  sufficient  proof  of  his  au- 
thority. Dinsmore  v,  Maroney,  (1869)  4 
Blatchf.  416,  7  Fed.  Cas.  No.  3,920. 

An  objection  that  it  does  not  appear, 
otherwise  than  by  his  own  certificate,  that 
the  person  before  whom  the  de^ibsition  was 
taken  had  authority  therefor,  will  be 
overruled.  Vasse  v.  Smith,  (1811)  2 
Cranch  C.  C.  31,  28  Fed.  Cas.  No.  16,896; 
Jasper  v.  Porter,  (1841)  2  McLean  679, 
13  Fed.  Cas.  No.  7,229. 

It  is  not  necessary,  where  a  commission 
for  the  taking  of  depositions  has  been 
issued  to  a  notary  public  and  they  are 
taken  by  him,  that  he  should  attadi  his 
official  seal  to  the  certificate.  Brown  f>* 
Ellis,    (1900)    103  Fed.  834. 

Where  the  deposition  was  taken  before 
a  mayor,  who  certified  as  such  but  did 
not  affix  his  seal,  the  court  presumed  that 
he  was  mayor,  as  he  might  not  have  had 
any  seal  as  such.  Price  v.  Morris,  (1849) 
6  McLean  4,  19  Fed.  Cas.  No.  11,414. 

But  "  where  the  officer  taking  the  depo- 
sition has  an  official  seal,  and  usually  cer- 
tifies his  acts  under  that  seal,  his  certificate 
(not  accompanied  by  his  official  seal)  that 
he  is  such  officer  is  not  sufficient."  The 
court  intimated,  however,  that  the  fact 


EVIDENCE 


183 


ttat  he  is  auch  officer  may  be  proved  by 
parol  testimony,  as  any  other  matter  in 
pais.  Paul  v.  Lowry,  (1825)  2  Cranch 
C.  C.  628,  18  Fed.  Cas.  No.  10,844. 

Not  of  counsel  to  either  party, —  The 
objection  that  the  certificate  of  the  magis- 
trate before  whom  the  deposition  was 
taken  did  not  state  that  he  was  not  of 
counsel  of  either  party,  nor  interested  in 
the  event  of  the  cause,  was  overruled. 
Miller  v.  Young,  (1812)  2  Cranch  C.  C. 
53,  17  Fed.  Cas.  No.  9,696;  Peyton  v. 
Veitch,  (1816)  2  Cranch  C.  C.  123,  19 
Fed.  Cas.  No.  11,067. 

The  notary  before  whom  the  deposition 
was  taken  having  certified  that  he  was 
not  counsel  or  attorney  for  either  of  the 
parties  to  the  suit,  it  was  held  that  the 
omission  of  the  words,  "  that  I  am  not 
interested  in  the  event  of  the  suit,"  was 
not  sufficient  to  invalidate  the  deposition, 
especially  as  it  appeared  by  his  certificate 
that  by  consent  the  testimony  in  the  case 
was  taken  in  shorthand  by  a  diRint crested 
person  under  the  notary's  direction,  and 
that  the  witnesses  were  examined  by  an 
attorney  for  the  opposite  party.  Stewart 
V.  Townsend,   (1890)   41  Fed.  121. 

Where  a  certificate  of  a  notary  public 
contains  the  following  statement,  "  That  I 
am  not  of  counsel  nor  interested  in  any 
manner  whatever  in  this  cause,"  it  was 
held  that  there  was  substantial  compli- 
ance with  this  section.  American  Exclu 
Nat.  Bank  v.  Spokane  Falls  First  Nat. 
Bank,  (C.  C.  A.  1897)  82  Fed.  961,  48 
U.  S.  App.  633,  27  C.  C.  A.  274,  citing 
Donahue  v.  Roberts,  (1884)  19  Fed.  863, 
and  Gartside  Coal  Co.  v.  Maxwell,  (1884) 
20  Fed.  187. 

No  reason  assi(fned  for  taking  deposi- 
'tion. —  The  fact  that  the  officer  who  took 
the  deposition  did  not,  in  his  certificate, 
assign  any  reason  for  so  taking  it,  was 
held  a  fatal  objection.  Sage  v,  Tauszky, 
(1877)  6  Cent.  L.  J.  7,  21  Fed.  Cas.  No. 
12,214, 

Use  of  deposition  if  deponent  available 
at  triaL — This  section  is  so  limited  by  R. 
S.  sec.  865  that  if  the  deponent  is  avail- 
able at  the  trial  his  deposition  oannot  be 
read.  Vagaszlci  v.  Consolidation  Coal  CJo., 
(C.  C.  A.  2d  Cir.  1915)  225  Fed.  913,  141 
C.  C.  A,  37,  wherein  the  court  said :  "  It 
is  further  assigned  as  error  that  the  court 
erred  in  permitting  the  defendant,  over 
the  objection  and  exception  of  the  plain- 
tiff, to  read  in  evidence  the  deposition  of 
one  Joseph  Hajduk  taken  by  commission 
on  behalf  of  the  plaintiff.  It  appears  that 
counsel  for  plaintiff  examined  a  witness 
by  commission  months  before  trial,  and 
did  not  call  the  witness  at  the  trial,  and 
that  thereupon  the  counsel  for  defendant 
proposed  to  read  the  deposition.  When 
this  was  proposed,  it  was  admitted  that 
the  witness  was  present  and  available; 
but  it  was  insisted  that,  as  the  plaintiff 
did  not  see  fit  to  place  him  on  the  stand, 
defendant  had  a  right  to  read  the  deposi- 


tion. The  deposition  was  taken  pursu- 
ant to  section  863  of  the  Revised  Statutes 
of  the  United  States,  .  .  .  which  provides 
that  the  testimony  of  any  witness  may  be 
taken  in  any  civil  cause  by  deposition  de 
bene  ease,  when  the  witness  lives  at  a 
greater  distance  than  one  hundred  miles, 
from  the  place  of  trial,  upon  reasonable 
notice  by  the  party  or  his  attorney  pro- 
posing to  take  such  deposition.  Section 
865  [infra,  p.  1851  of  the  statutes 
.  .  .  also  provides  that  '  unless  it  appears 
to  the  satisfaction  of  the  court  that  the 
witness  is  then  dead,  or  gone  out  of  the 
United  States,  or  to  a  greater  distance 
than  one  hundred  miles  from  the  place 
where  the  court  is  sitting,  or  that, 
by  reason  of  age,  sickness,  bodily  infirm- 
ity, or  imprisonment,  he  is  unable  to 
travel  and  appear  at  court,  such  depo- 
sition shall  not  be  used  in  the  cause.'  Tnis 
provision  is  found  in  Judiciary  Act  Sept. 
24,  1789,  c.  20,  %  30,  1  Stat.  90,  and  has 
been  in  force  ever  since.  It  is  urged  that 
this  statutory  limitation  on  the  use  of 
depositions  is  intended  to  protect  the  op- 
posite party,  and  that  the  party  who  takes 
a  deposition  stands  in  no  position  to 
utilize  a  restriction  which  the  opposite 
party  does  not  insist  upon.  The  rule  as 
laid  down  by  Weeks  in  his  Law  of  Depo- 
sitions, S  466,  is  as  follows:  'It  is  held 
by  a  large  preponderance  of  authorities 
that,  where  one.  of  the  parties  to  a  cause 
obtains  a  commission  to  examine  wit- 
nesses, the  other  party  has  a  right  to  call 
for  the  deposition  aiid  make  use  of  it  at 
the  trial.  And  many  cases  hold  that  gen- 
erally a  deposition  taken  by  one  party 
may  be  used  in  evidence  by  the  other,  if 
the  former  fails  or  refuses  to  read  it  him- 
self. And  it  is  held  that  if  one  party 
takes  a  deposition,  and  declines  to  read  it, 
the  adverse  party  may  read  it,  although 
the  witness  would  have  been  incompetent 
if  offered  by  him.'  The  author,  however, 
makes  no  reference  to  the  act  of  Congress, 
and  it  does  not  appear  that  he  had  it  in 
mind  in  laying  down  the  rule  above  quoted. 
Professor  Wigmore,  in  his  excellent  work 
on  Evidence  (volume  2,  §  1416,  pp.  1786, 
1787 ) ,  in  discussing  the  use  of  depositions, 
although  making  no  reference  in  this  con- 
nection to  the  act  of  Congress,  states  his 
opinion  as  follows:  *  It  [the  deposition! 
is  offered  as  the  substantive  testimony  of 
that  witness,  whose  testimony  has  not  yet 
been  heard.  There  is,  therefore,  no  reason 
why  one  party  rather  than  the  other 
should  be  allowed  to  resort  to  a  deposition 
without  showing  the  deponent  unavailable 
in  person;  and  this  the  non- taker,  as  well 
as  the  taker,  must  do  before  using  it.' 
And  he  cites  in  support  of  his  view  Gordon 
V.  Little,  (1822)  8  Serg.  &  R.  (Pa.)  533, 
548,  11  Am.  Dec.  632;  Sexton  v.  Brock, 
(1854)  15  Ark.  345,  349.  Elliot  v.  Shultz, 
(1848)  10  Humph.  234,  236,  also  supports 
the  same  doctrine.  In  Whitford  v.  Clark 
County,    (1886)    119  U.  S.  622,  7  S.  Ct. 
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306,  30  U:  S.  (L.  ed.)  5O0,  the  court  held 
it  error  to  read  a  deposition,  the  witness 
being  in  the  court  at  the  time.  But  in  that 
case  the  pari^  who  read  the  deposition  was 
the  party  who  took  it.  In  Yeaton  v.  Fry, 
(1809)  6  Cranch  335,  3  U.  S.  (L.  ed.) 
117,  the  court  had  before  it  a  somewhat 
analogous  question.  The  act  of  Congress 
requires  that  one  proposing  to  take  a 
deposition  shall  give  notice  to  the  opposite 
party.  The  deposition  was  taken  by  the 
defendant  without  notice  to  the  plaintiff. 
At  the  trial  the  plaintiff  used  the  deposi- 
tion over  the  defendant's  objection.  Chief 
Justice  Marshall,  speaking  for  the  court, 
said:  'The  defendant  is  not  at  liberty 
to  except  to  his  own  depositions,  because 
he  does  not  produce  proof  of  his  having 
given  notice  to  the  plaintiff.'  In  Smith  v. 
State,  (1911)  145  Wis.  612,  130  N.  W. 
461,  a  deposition  taken  on  behalf  of  an 
accused  person  was  placed  on  file  in  the 
court.  It  was  held  that,  whether  offered 
by  him  or  not,  it  might  be  used  by  his 
adversary  at  the  trial  The  court  said 
that  Mf  an  accused  person  sees  fit  to 
cause  a  deposition  to  be  taken  in  his  be- 
half and  made  a  ^art  of  the  court  files 
existing   at    the    time   of    the    trial,    he 


thereby  waives  his  constitutional  right  to 
meet  the  witness  face  to  face,  so  far  as 
otherwise  his  adversary  would  be  pre- 
cluded from  using  such  deposition  whether 
offered  by  him  or  not.'  The  case  at  bar 
is  not  analogous  with  that  decided  in  Wis- 
consin. The  constitutional  provision  which 
the  Wisconsin  court  held  an  accused  per- 
son could  waive  simply  provided  that  such 
person  '  shall  enjoy  the  right  ...  to  meet 
the  witness  face  to  face.'  But  the  act  of 
Congress  involved  here  does  not  simply 
give  an  adverse  partv  the  right  to  demand 
that  a  witness  be  placed  on  the  stand,  if 
within  the  court's  jurisdiction  and  avail- 
able. It  positively  prohibits  the  use  of 
the  deposition  imless  it  appears  to  the 
court  that  the  witness  is  deaa,  or  gone  out 
of  the  United  States,  or  to  a  greater  dis- 
tance than  one  hundr^  miles  from  the 
place  where  the  court  is  sitting,  etc.  In 
the  face  of  this  positive  prohibition,  it  is 
not  within  the  power  of  the  court  to  allow 
a  deposition  to  be  used  which  the  Act 
says  shall  not  be  used,  and  such  power 
cannot  be  given  by  the  consent  of  this 
defendant.  The  deposition  clearly  should 
not  have  been  read." 


Sec.  864.  [Mode  of  taking  depositions  de  bene  esse.]  Every  person 
deposing  as  provided  in  the  preceding  section  shall  be  cautioned  and  sworn 
to  testify  the  whole  truth,  and  carefully  examined.  His  testimony  shall  be 
reduced  to  writing  or  typewriting  by  the  oflScer  taking  the  deposition,  or 
by  some  person  under  his  personal  supervision,  or  by  the  deponent  himself 
in  the  oflScer's  presence,  and  by  no  other  person,  and  shall,  after  it  has  been 
reduced  to  writing  or  typewriting,  be  subscribed  by  the  deponent.    [JS.  8.] 

This  section  was  amended  "  so  as  to  read  as  "  above  given  by  the  Act  of  May  23,  1900,. 
ch.  541,  31  Stat.  L.  182.    Originally  this  section  was  as  follows: 

"  Seo.  864.  Every  person  deposing  as  provided  in  tlie  preceding  section,  shall  be 
cautioned  and  sworn  to  testify  the  whole  truth,  and  carefullv  examined.  His  testimony 
shall  be  reduced  to  writing  by  the  magistrate  taking  the  deposition,  or  by  himself  in 
the  magistrate's  presence,  and  by  no  other  person,  and  shall,  after  it  has  been  reduced 
to  writing,  be  subscribed  by  the  deponent."  Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  88 ;. 
Act  of  May  9,  1872,  ch.  146,  17  Stat.  L.  89. 


"  Cautioned  and  sworn  '*  and  "  carcf iiUy 
examined/' — Every  person  deposing  must 
by  virtue  of  this  section  be  "  cautioned 
and  sworn"  and  "carefully  examined," 
and  it  must  appear  from  the  certificate 
of  the  officer  before  whom  the  deposition 
was  taken  that  this  was  done  or  the  depo- 
sition will  be  rejected.  Luther  v.  Schooner 
Merritt  Hunt,  (1852)  Newb.  Adm.  4,  16 
Fed.  Cas.  No.  8,610 ;  Wilson  Sewing  Mach. 
Co.  V.  Jackson,  (1877)  1  Hughes  295,  30 
Fed.  Cm.  No.  17,853;  In  re  Thomas,  (1888) 
35  Fed.  822,  citing  Bell  v.  Morrison,  (1828) 
1  Pet.  351,  7  U.  S.  (L.  ed.)  174,  and  Cook 
V.  Burnley,  (1867)  11  Wall.  659,  20  U.  S. 
(L.  ed.)  29. 

In  Brown  v.  Piatt,  (1821)  2  Cranch 
C.  C.  253,  4  Fed.  Cas.  No.  2,026,  however, 
the  objection  that  the  magistrate  before 
whom  the  deposition  was  taken  had  not 
pertifipd  that  be  "  c«|,utioned  "  the  witness, 


but  had  only  stated  that  the  witness  was 
"  examined  and  solemnly  affirmed,"  was 
overruled. 

See  also  Edmondson  v.  Barrell,  (1821) 
2  Cranch  C.  C.  228,  8  Fed.  Cas.  No.  4,284, 
where  an  objection  was  taken  to  the  ad- 
mission of  the  deposition  because  the  judge 
taking  it  did  not  expressly  certify  that 
the  deponent  was  examined,  cautioned,  and 
sworn  by  him,  but  certified  that  "  the  said 
witness,  being  of  full  age,  and  being  care- 
fully examined,  and  cautioned,  and  sworn 
to  speak  the  whole  truth,  says  in  manner 
and  form  following,"  etc.,  and  the  court 
overruled  the  objection  and  allowed  the 
deposition  to  be  read,  because  it  was 
plainly  to  be  understood  that  the  deponent 
was  examined,  cautioner,  etc.,  by  the 
judge;  and  Moore  i\  Nelson,  (1844)  3  Mc- 
Lean 383,  17  Fed,  Cas.  No.  9,771,  wher« 
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the  mayor  of  &  city  before  whom  the  depo- 
sition was  taken  did  not  certify  that  the 
witness  was  cautioned,  but  that  he  "was 
twom  in  pursuance  of  the  Act/*  and  the 
deposition  was  allowed. 

Form  of  oath. —  "If  there  be  a  statu- 
tory form  of  oath  in  the  place  where  the 
witness  is  examined,  that  is  the  form  to 
be  used  upon  an  examination  imder  sec- 
tion 864,  R.  S.,  imless  the  deponent  ex- 
presses conscientious  scruples  respecting 
that  form."  Wilson  Sewing  Mach.  Co.  v. 
Jackson,  (1877)  1  Hughes  295,  30  Fed. 
Cas.  No.  17,853. 

Witness  when  8wom« — ^A  witness  may 
be  sworn  before  or  after  the  deposition  is 
reduced  to  writing.  Tooker  v.  Thompson, 
(1842)  3  McLean  92,  24  Fed.  Cas.  No. 
14,097.  But  whether  a  deposition  which 
was  written  and  signed  by  the  witness  be- 
for  the  oath  was  administered  to  him  is 
admissible,  qucBre.  Dodge  v.  Israel, 
(1822)  4  Wash.  323,  7  Fed.  Cas.  No. 
3,962. 

"Whole  truth." — The  witness  must  be 
cautioned  and  sworn  to  testify  the  whole 
truth  and  it  is  not  sufficient  that  he  was 
sworn  to  testify  **  the  truth."  Rainer  v, 
Haynes,  (1854)  Hempst.  689,  20  Fed.  Ca& 
No.  11,636;  Pentleton  v.  Forbes,  (1808) 
1  Cranch  C.  C.  607,  19  Fed.  Cas.  No. 
10,966;  Wilson  Sewing  Mach.  Co.  v,  Jack- 
son, (1877)  1  Hughes  295,  30  Fed.  Cas. 
No.  17,863,  holding  that  it  was  not  suffi- 
cient that  the  witness  was  sworn  to  make 
true  answers  to  the  interrogatories  pro- 
pounded to  him;  In  re  Thomas,  (1888) 
35  Fed.  822  [diing  Bell  i;.  Morrison, 
(1828)  1  Pet  361,  7  U.  S.  (L.  ed.)  174; 
Cook  f>.  Burnley,  (1867)  11  Wall.  059, 
20  U.  8.  (L.  ed.)  29];  Garrett  v.  Wood- 
ward, (1819)  2  Cranch  C.  C.  190,  10 
Fed.  Cas.  No.  5,263,  holding  that  the 
fact  that  one  of  the  interrogatories  was 
in  these  words,  "  if  you  know  anything 
further,  material  to  plaintiff  or  defendant 
in  the  cause,  mention  it,  and  conceal 
nothing,"  was  immaterial. 

But  see  Bussard  i;.  Catalino,  (1823)  2 
Cranch  C.  C.  421,  4  Fed.  Cas.  No.  2,228, 
where  the  objection  that  the  magistrate 


before  whom  the  deposition  was  taken 
had  not  certified  that  the  witness  was 
sworn  to  testify  the  whole  truth  "  in  the 
matter  in  controversy  "  was  overruled. 

**  Reduced  to  writing.** —  Before  the  Act 
of  May  23,  1900,  amending  this  section, 
and  authorizing  the  depositions  to  be 
taken  in  typewriting,  and  permitting 
them  to  be  reduced  to  writing  or  type- 
writing by  some  person  other  than  the 
officer  taking  them,  a  deposition  taken 
under  the  section  could  not  be  read  un- 
less the  judge  certified  that  it  was  reduced 
to  writing  either  by  himself  or  by  the 
witness  in  his  presence.  Bell  i\  Morrison, 
(1828)  1  Pet.  361,  7  U.  S.  (L.  ed.)  174; 
Cook  V.  Burnley,  (1867)  11  Wall.  659, 
20  U.  S.  (L.  ed.)  29;  Pettibone  v.  Derrin- 
ger, (1818)  4  Wash.  215,  19  Fed.  Cas. 
No.  11,043;  Blake  v.  Smith,  3  Fed.  Cas. 
No.  1,602;  Marstin  t?.  McRea,  (1854) 
Hempst  688,  16  Fed.  Cas.  No.  9,141; 
Rainer  v,  Haynes,  (1854)  Hempst.  689, 
20  Fed.  Cas.  No.  11,636;  Donahue  v.  Rob- 
erts, (1884)  19  Fed.  863;  In  re  Thomas, 
(D.  C.  S.  C.  1888)  36  Fed.  822;  Moller  17. 
U.  S.,  (C.  C.  A.  5th  Cir.  1893)  67  Fed. 
490,  13  U.  S.  App.  472,  6  C.  C.  A. 
459;  Brown  v.  Ellis,  (D.  C.  Vt.  1900) 
103  Fed.  834;  Vassee  t?.  Smith,  (1811) 
2  Cranch  C.  C.  31,  28  Fed.  Cas.  No. 
16,896;  Edmondson  v.  Barrell,  (1821) 
2  Cranch  C.  C.  228,  8  Fed.  Cas.  No. 
4,284;  Bussard  17.  Catalino,  (1823)  2 
Cranch  C.  C.  421,  4  Fed.  Cas.  No.  2,228; 
Centre  v.  Keene,  (1820)  2  Cranch  C.  C. 
198,  5  Fed.  Cas.  No.  2,563;  Van  Ness  v. 
Heineke,  (1821)  2  Cranch  C.  C.  269,  28 
Fed.  Cas.  No.  16,866;  Thorpe  v,  Simmons, 
(1819)  2  Cranch  C.  C.  196,  23  Fed.  Cas. 
No.  14,007. 

Name  of  party  erroneonsly  given  in 
deposition. — ^Where  the  name  of  the  plain- 
tiff or  defendant  is  correctly  stated  in 
the  style  of  the  cause,  the  fact  that  his 
name  was  erroneously  stated  in  the  depo- 
sition, reference,  however,  being  made  to 
him  as  plaintiff  or  defendant  therein, 
will  not  vitiate  the  deposition.  Voce  v, 
Lawrence,  (1847)  4  McLean  203,  28  Fed. 
Cas.  No.  16,979. 


Sec.  865.  [Transmission  to  the  court  of  depositions  de  bene  esse.] 

Every  deposition  taken  under  the  two  preceding  sections  shall  be  retained 
by  the  magistrate  taking  it,  until  he  delivers  it  with  his  own  hand  into  the 
court  for  which  it  is  taken ;  or  it  shall,  together  with  a  certificate  of  the  rea- 
sons as  aforesaid  of  taking  it  and  of  the  notice,  if  any,  given  to  the  adverse 
party,  be  by  him  sealed  up  and  directed  to  such  court,  and  remain  under 
his  seal  until  opened  in  court.  But  unless  it  appears  to  the  satisfaction  of 
the  court  that  the  witness  is  then  dead,  or  gone  out  of  the  United  States, 
or  to  a  greater  distance  than  one  hundred  miles  from  the  place  where  the 
court  is  sitting,  or  that,  by  reason  of  age,  sickness,  bodily  infirmity,  or 
imprisonment,  he  is  unable  to  travel  and  appear  at  court,  such  deposition 
shall  not  be  used  in  the  cause.  [R.  8,] 
Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  88. 
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Source. —  Tliis  section  is  a  re-enactment 
of  part  of  section  30  of  the  Act  of  Sept 
24,  1789,  1  Stat.  L.  88,  and  is  to  have  the 
same  construction  as  to  the  time  at  which 
the  depositions  are  to  be  opened.  U.  S.  v. 
Tilden,  (1878)  10  Ben.  170,  28  Fed.  Cas. 
No.  16,620. 

This  section  limits  R.  S.  sec.  863,  supra, 
p.  172,  in  that  a  depositon  de  bene  esse 
cannot  be  read  at  the  trial  of  the  case 
in  which  it  is  taken  unless  the  conditions 
noted  in  the  last  sentence  of  this  section 
obtain.  Vagaszki  v.  Consolidation  Coal 
Co.,  (C.  C.  A.  2d  Cir.  1915)  225  Fed.  913, 
141  C.  C.  A.  37,  quoted  from  at  length 
Bupraf  p.  183. 

Return  of  deposition. —  A  deposition 
which  is  neither  delivered  into  court  in 
person  nor  sealed  and  addressed  to  the 
clerk  as  required  by  statute  is  inadmis- 
sible as  evidence.  The  Saranac,  (1904) 
132  Fed.  936. 

The  fact  that  it  was  agreed  by  a  stipu- 
lation between  the  parties  that  the  testi- 
mony of  the  witness  might  be  taken 
**  subject  to  all  legal  objections  for  irrele- 
vancy and  incompetency,  but  all  objec- 
tions as  to  the  form  and  manner  of  taking 
being  hereby  waived,  and  that  said  depo- 
sition may  be  used  as  evidence  on  the 
trial  of  this  cause,  as  if  regularly  taken 
under  the  Act  of  Congress,"  does  not  dis- 
pense with  the  necessity  of  the  return  of 
the  deposition,  in  all  respects,  as  pro- 
vided. Livingston  v,  Pratt,  ( 1857 )  Brown 
Adm.  66,  15  Fed.  Cas.  No.  8,417. 

Where  an  objection  was  raised  in  a  case 
of  a  deposition  de  bene  esse  taken  on 
behalf  of  the  United  States  ''that  the 
deposition  was  not  taken  and  returned 
according  to  law,"  this  objection  was  held, 
in  the  appellate  court,  as  relating  to  the 
deposition  as  a  deposition  in  chief,  and 
therefore  the  attorney  for  the  United 
States  was  bound  to  prove  the  circum- 
stances entitling  him  to  read  it  as  such 
deposition  de  bene  esse.  The  Thomas  & 
Henry  v,  U.  S.,  (1818)  1  Brock.  367,  23 
Fed.  Cas.  No.  13,919. 

The  fact  that  the  deposition  was  not 
directed  to  the  court,  but  to  the  judges 
thereof,  is  immaterial.  Thorp  v.  Orr, 
(1822)  2  Cranch  C.  C.  335,  23  Fed.  Cas. 
No.   14,006. 

Certificate  accompanying  deposition  — 
Necessary  facts. —  A  magistrate  before 
whom  the  deposition  was  taken  must  cer- 
tify to  all  the  facts  necessary  to  make  the 
deposition  good  evidence  under  the  Act  of 
Congress.  Jones  1?.  Knowles,  (1808)  1 
Cranch  C.  C.  623,  13  Fed.  Cas.  No.  7,474. 

Accidental  omission  of  word. —  A  depo- 
sition will  not  be  rejected  on  account  of 
the  evidently  accidental  omission  of  a 
word  in  the  magistrate's  certificate  of  the 
caption.  Bussard  1;.  Catalino,  (1823)  2 
Cranch  C.  C.  421,  4  Fed.  Cas.  No.  2,228. 

Attestation. —  By  virtue  of  R.  S.  sec. 
905,  set  out  infra,  p.  212,  it  was  held  in 
Tooker   t'.    Thompson,    (1842)    3    McLean 


92,  24  Fed.  Cas.  No.  14,097,  that  the 
authority  of  the  commissioner  taking  the 
deposition  was  not  sufficiently  shown 
because  while  the  certificate  of  the  clerk 
of  the  United  States  Circuit  (jourt  where 
the  commissioner  was  appointed  was  in 
due  form  there  was  no  certificate  of  the 
presiding  judge  that  such  attestation  was 
m  due  form.  But  later  authorities  hold 
that  section  905  is  not  applicable  to 
courts  of  the  United  States.  See  infra, 
p.  214. 

Si^fficient  authentication. —  It  has  been 
held  that  a  deposition  taken  before  a 
certain  person  who  certified  himself  to  be 
"a  commissioner  appointed  by  the  Dis- 
trict (}ourt  of  the  United  States  for  the 
eastern  district  of  .Louisiana  under  and 
by  virtue  of  the  Act  of  Congress  entitled 
'An  Act  for  the  more  convenient  taking  of 
affidavits  and  bail  in  civil  causes  depend- 
ing in  the  courts  of  the  United  States,'  ** 
such  deposition  being  sealed  up  by  the 
commissioner,  and  directed  to  the  clerk 
of  the  Circuit  Court  of  the  District  of 
Columbia  for  the  county  of  Washington, 
was  receivable,  although  not  further  au- 
thenticated. Whitney  v,  Huntt,  (1837) 
6  Cranch  C.  Q  120,  29  Fed.  Cas.  No. 
17,589. 

"  Sealed  up." —  Where  the  envelope  was 
sealed  with  two  seals  and  the  name  of  the 
magistrate  written  over  each  seal,  it  was 
held  that  the  deposition  was  "  sealed  up  " 
by  the  magistrate.  Thorp  17.  Orr,  (1822) 
2  Cranch  C.  C.  335,  23  Fed.  Cas.  No. 
14,006. 

A  witness  who  resided  more  than  a 
himdred  miles  from  the  place  of  trial,  but 
was  within  reach  of  the  process  of  the 
court,  had  been  subpoenaed,  but  did  not 
attend,  although  he  was  in  good  health. 
The  magistrate  who  took  the  deposition 
did  not  deliver  it  with  his  own  hands  into 
the  court,  nor  did  he  seal  it  up  and  direct 
it  to  the  court  as  the  statute  requires. 
The  court  refused  to  allow  the  depositon 
to  be  read.  Jones  r.  Neale,  (1796)  1 
Hughes  268,  13  Fed.  Cas.  No.  7,483. 

Where  the  deposition,  together  with  the 
reasons  of  its  being  taken  and  of  notice, 
etc.,  was  not  sealed  up  by  the  magistrate 
taking  it  and  directed  to  the  court,  the 
deposition  was  not  admitted.  Jones  v. 
Neale,  (1796)  2  Mart.  (N.  C.)  81,  13  Fed. 
Cas.  No.  7,483;  Shankwiker  v,  Reading, 
(1847)  4  McLean  240,  21  Fed.  Cas.  No. 
12,704. 

The  officer  taking  the  deposition  sealed 
up  the  same,  manced  the  style  of  the 
case  upon  the  envelope,  made  the  usual 
indorsement  across  the  seal,  and  addressed 
the  envelope  to  the  clerk  of  the  court, 
who  duly  received  it  through  the  mail. 
Such  officer,  however,  did  not  certify  that 
he  delivered  the  deposition  to  the  court 
in  which  the  cause  was  pending,  or  that 
he  sealed  it  up  and  deposited  it  in  the 
post-office.    The  certificate  was  held  to  be 
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sufficient.  Egbert  v.  Citizens'  Ins.  Co., 
(1881)   7  Fed.  47. 

Where  certain  depositions  reached  the 
court  in  gummed  envelopes,  and  not  under 
the  seal  of  the  officer  before  whom  they 
were  taken,  it  was  held  that  they  could 
not  bo  used,  as  every  form  of  the  Act 
must  be  complied  with;  but  a  deposition 
whidh  was  sealed  with  the  impress  of  the 
seal  of  the  Adams  Express  Company,  and 
had  written  across  it  the  name  of  the 
commissioner,  waa  not  suppressed,  as  '*  a 
person  may  adopt  any  seal  as  his  own,  or 
anything  in  place  of  a  seal."  In  re 
Thomas,  (1888)  35  Fed.  337. 

The  deposition  was  taken  before  a  com- 
missioner, who  was  also  clerk  of  the  court. 
The  proctor  of  the  adverse  partv  knew 
that  the  deposition  was  being  taken  be- 
fore such  commissioner.  The  objection 
that  the  deposition  was  not  sealed  up  was 
overruled.  Nelson  v.  Woodruff,  (1861)  1 
Black  156,  17  U.  8.  (L.  ed.)  97. 

Where  the  envelope  in  which  the  depo- 
sition was  enclosed  was  partly  open  at 
one  end  when  received  by  the  clerk  of  the 
court,  the  deposition  otherwise  being  prop- 
erly sealed  and  returned  into  court, 
the  deposition  was  received,  the  appear- 
ance of  the  envelope  showing  that  trans- 
mission in  the  mails  was  the  cause  of  the 
partial  opening.  Eiffert  v.  Craps,  (1890) 
44  Fed.  164. 

"Opened  in  court." — Where  the  objec- 
tion was  taken  that  the  depositions  were 
opened  out  of  court  without  the  consent 
thereto  of  the  opposite  party,  it  was  held 
to  be  well  taken.  The  Roscius,  (1873) 
Brown  Adm.  442,  20  Fed.  Cas.  No.  12,042, 
citing  Beale  v.  Thompson,  (1814)  SCranch 
70,' 3  U.  S.  (L.  ed.)  491. 

The  party  who  initiated  the  proceedings 
for  the  taking  of  testimony  de  bene  esse 
appears  to  have  no  right  to  the  custody 
or  suppression  of  the  deposition.  "The 
authority  taking  it  appears  to  represent 
the  court  pro  hoc  vice,  for  the  purpose  of 
authenticating  the  testimony  of  the  wit- 
ness, and  preserving  it  for  the  trial, 
according  to  it^  admissibility  and  weight.'' 
In  re  Rindskopf,  (1885)  24  Fed.  542. 

Where  both  parties  have  examined  the 
witness  under  a  deposition  de  bene  esse, 
the  party  who  caused  the  deposition  to  be 
taken  cannot  direct  the  commissioner,  be- 
fore whom  it  was  taken,  to  withhold  such 
deposition;  and  where  the  conmiissioner, 
acting  under  instructions  from  such  party, 
does  so  withhold  the  deposition,  the  court 
will  grant  an  order  for  the  return  thereof, 
notwithstanding  the  fact  that  the  testi- 
mony taken  does  not  suit  such  party; 
for  "  the  deposition  in  the  hands  of  the 
commissioner  is  just  as  much  beyond  the 
control  of  the  parties  as  though  the  same 
had  been  filed  in  court."  Grand  Haven 
First  Nat.  Bank  v.  Forest,  (1890)  44 
Fed.  246. 

The  deposition  having  been  retained  in 
the  hands  of  defendant's  attorney  for  a 


long  time,  and  being  placed  on  file  on 
the  morning  of  the  trial  for  the  first 
time,  ^e  court  held  that  it  could  not  be 
read  in  evidence.  Livingston  v.  Pratt, 
(1857)  Brown  Adm.  66,  16  Fed.  Cas. 
No.  8,417. 

Where  denositions  de  bene  esse  have 
been  taken,  the  fact  that  one  party  objects 
is  no  ground  for  refusing  to  open  them 
before  trial  upon  the  application  of  the 
other  party.  U.  S.  v.  Tilden,  (1878)  10 
Ben.  170,  28  Fed.  Cas.  No.  16,520. 

'^The  law  did  not  intend  that  either 
party  should  have  possession  of  the  depo- 
sition until  it  should  be  received  by  the 
olerk  and  opened  by  the  general  or  special 
order  of  the  court."  Shankwiker  i;.  Kead- 
ing,  (1847)  4  McLean  240,  21  Fed.  Cas. 
No.  12,704. 

Where  a  deposition  was  opened  by  the 
clerk  of  the  court  to  whom  it  was  di- 
rected, he  supposing  it  to  be  a  letter 
respecting  his  official  business,  it  was 
held  that  it  was  not  admissible.  Beale  9. 
Thompson,  (1814)  8  Cranch  70,  3  U.  S. 
(L.  ed.)  491. 

Where  consent  is  given  to  the  opening 
of  the  deposition  out  of  court,  such  con- 
sent must  be  in  writing.  The  Koacius, 
(1873)  Brown  Adm.  442,  20  Fed.  Cas. 
No.  12,042. 

Waiver  of  objections^ —  Where  the  depo- 
sition is  taken  against  a  party,  and  he, 
under  an  express  declaration,  waives  an 
objection  thereto,  this  general  waiver 
must  be  understood  as  extending  to  the 
deposition  in  the  character  in  which  it 
was  intended  to  be  taken,  and  not  as 
giving  it  a  new  character  not  intended  by 
the  party  taking  it;  and  therefore  in  the 
case  of  a  deposition  de  bene  esse,  where 
all  objections  were  waived  by  the  opposing 
party,  it  was  held  that  it  was  not  made 
a  deposition  in  chief  by  such  waiver.  The 
Thomas  &  Henry  v.  U.  S.,  ( 1818)  1  Brock. 
367,  23  Fed.  Cas.  No.  13,919.  See  also 
Elansaa  City,  etc.,  R.  Co.  v.  Stoner,  (C. 
C.  A.  1892)  51  Fed.  649,  10  U.  S.  App. 
209,  2  C.  C.  A.  437. 

Where  the  signature  to  the  deposition 
is  waived,  the  deposition  may_be  read. 
Eetland  v.  Bissett,  (1804)  1  Wash.  144, 
14  Fed.  Cas.  No.  7,742. 

The  package  containing  the  depositions 
was  received  by  mail  addressed  to  the 
justice  of  the  Circuit  Court,  being  sealed 
with  three  seals,  and  had  indorsed  on  it 
a  request  by  the  notary  who  sent  it  for 
its  return  to  him  as  notary,  there  being 
no  indorsement  of  the  name  of  the  cause. 
It  was  opened  upon  its  receipt  by  one  of 
the  judges  of  the  court,  and  immediately 
thereafter  closed  and  placed  in  the  cus- 
tody of  the  clerk,  with  notice  of  its  char- 
acter. The  attorneys  for  the  parties 
having  consented  to  the  opening  and  pub- 
lication of  the  deposition  without  qualifi- 
cation, except  ^*  without  prejudice  to  any 
objections  to  the  enclosed  deposition  other 
than  relating  to  publication  and  opening. 
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which  is  hereby  waiVed,"  it  was  held  by 
the  court  that  irregularities  under  the 
section  were  waived  thereby.  Stewart  v, 
Townsend,  (1890)  41  Fed.  121. 

The  presumption  of  a  waiver  of  objec- 
tions to  the  witness's  competency  will 
arise  if  such  objections  are  not  made  by 
the  party  in  attendance  at  the  time  of 
taking  the  depositions  under  the  Act,  if 
such  objections  are  known  to  him;  but  if 
such  objections  were  not  so  known  at  the 
time  of  taking  the  deposition,  they  may 
be  raised  when  it  is  read.  U.  S.  v.  One 
Case  Hair  Pencils,  (1826)  1  Paine  400, 
27  Fed.  Cas.  No.  15,924. 

Where  it  appeared  that  the  witness  was 
an  aged  man  when  his  deposition  waa 
taken;  that  he  had  died  before  the  trial; 
that  one  of  the  counsel  for  the  opposite 
party  had  accepted  notice  of  the  taking 
of  the  deposition,  and  had  attended  at  the 
taking  and  cross-examination  of  the  wit- 
ness, that  he  made  no  objection  either  to 
the  sufficiency  of  the  oath,  to  the  reasons 
for  taking  the  deposition,  or  to  the  com- 
petency of  the  magistrate;  and  that, 
although  the  deposition  had  been  filed  in 
the  record  of  the  cause  more  than  a  vear 
before  the  trial,  no  ezceptance  had  heen 
taken  to  it,  consent  to  the  manner  of 
taking  the  deposition  must  be  presumed. 
Shutte  17.  Thompson,  (1872)  15  Wall. 
151,  21  U.  S.  (L.  ed.)  123. 

Where  notice  of  the  time  and  place  of 
taking  depositions  was  accepted  by  the 
counsel  for  the  defendant;  both  parties 
appeared  by  counsel;  the  witnesses  were 
examined  and  crosa-examined ;  no  objec- 
tion was  made  during  the  taking  of  the 
depositions  to  the  competency  of  the 
officer  before  whom  Uiey  were  taken,  or 
to  the  regularity  of  the  proceedings  in 
any  way,  the  signatures  of  the  witnesses 
to  the  depositions  being  waived  by  mutual 
consent;  and  it  being  further  agreed  by 
coimsel  for  both  parties  that  the  commis- 
sioner taking  the  depositions  should  trans- 
mit them  by  mail  to  the  clerk  of  the 
proper  court;  and  such  depositions  having 
been  duly  received,  and  by  agreement 
opened  by  the  counsel  for  the  parties; 
the  objections  to  receiving  the  depositions 
not  having  been  made  until  the  trial  of 
the  case  before  the  jury  had  progressed 
three  days,  such  objections  were  over- 
ruled.   Bird  V,  Halsy,  (1898)  87  Fed.  671. 

Where,  in  an  action  in  the  District 
Court  on  a  maritime  contract,  a  commis- 
sioner who  took  the  deposition  of  the 
master  of  the  ship  was  a  clerk  of  the 
court,  and  where  the  consignee's  proctor 
knew  that  the  deposition  had  been  taken, 
the  objections  that  preliminary  proof  had 
not  been  made  of  the  materiality  of  the 
witness,  and  that  the  deposition  was  not 
sealed  up,  and  that  no  notice  had  been 
given  of  its  being  filed,  were  overruled. 
Nelson  v.  Woodruff,  (1861)  1  Black  156, 
17  U.  8.   (L.  ed.)   97. 


Answer  to  motion  to  rappress  deposi- 
tion.—  Where  a  motion  has  be^  made  to 
suppress  depositions,  it  is  not  a  sufficient 
answer  thereto  that  the  parties  moving 
have  themselves  given  a  similar  notice  for 
taking  depositions.  Uhle  v.  Burnham, 
(1890)  44  Fed.  729. 

Distance  of  residence  from  trial  —  Pr^ 
sumption, —  Where  a  deposition  is  taken 
de  bene  esse  under  this  section,  the  wit- 
ness living  more  than  one  hundred  miles 
from  the  place  of  trial  when  it  was  taken, 
^  it  will  be  presumed  that  he  continued 
to  live  there  at  the  time  of  the  trial, 
and  no  further  proof  on  that  subject  need 
be  furnished  by  the  party  offering  the 
deposition,  unless  this  presumption  shall 
be  overcome  by  proof  from  the  other  side. 
But  if  it  be  overcome,  and  the  party  has 
knowledge  of  his  power  to  get  the  witness 
in  time  to  enable  nim  to  secure  an  attend- 
ance at  the  trial,  he  must  do  so,  and  the 
deposition  will  be  excluded."  Depositions 
taken  under  section  866,  however,  do  not 
fall  within  this  rule.  Whitford  v.  Clark 
County,  (1886)  119  U.  8.  522,  7  S.  Ct 
306,  30  U.  S.  (L.  ed.)   500. 

Where,  at  the  time  of  taking  the  depo- 
sition, tiie  witness  lived  in  Minnesota, 
more  than  a  hundred  miles  from  the  place 
of  trial  in  Teocas,  and  there  was  no  pre- 
sumption or  proof  that  he  had  since  come 
within  a  hundred  miles  of  the  said  place 
of  trial,  his  deposition  to  be  used  in  a 
federal  court  in  Texas  was  received,  it 
being  presumed  that  he  continued  to  live 
in  Minnesota  at  the  time  of  the  trial. 
Texas,  etc,  R  Co.  v,  Reagan,  (C.  C.  A. 
1902)  118  Fed.  815,  55  C.  C.  A.  427 
{oUvng  Whitford  v,  Clark  Ounty,  (1886) 
119  U.  8.  522,  7  S.  Ct.  306,  30  U.  S. 
(L.  ed.)  500,  and  Patapsco  Ins.  Co.  v. 
Southgate,  (1831)  5  Pet  604,  8  U.  8. 
(L.  ed.)  243]. 

The  magistrate  before  whom  the  depo- 
sition was  taken  certified  that  it  appeared 
to  him  that  the  adverse  party  and  his 
coimsel  resided  upwards  of  one  hundred 
miles  from  the  place  of  taking  the  deposi- 
tion. It  was  held  that  this  was  a  suffi- 
ciently positive  averment  that  the  adverse 
party  and  his  counsel  were  at  the  time 
more  than  one  hundred  miles  from  such 
place.  Banks  v.  Miller,  (1809)  1  Cranch 
C.  C.  543,  2  Fed.  Cas.  No.  963. 

Wiineen  **  gone  to  a  greater  distanoe," 
etc, —  The  witness  lived  more  than  one 
himdred  miles  from  the  place  of  trial,  and 
was  about  to  leave,  and  did  leave,  the 
District  of  Columbia  for  a  place  distant 
more  than  one  hundred  miles  from  such 
place  of  trial,  not  to  return  before  the 
time  of  trial.  It  being  objected  that  no 
subpoena  had  been  issued  for  the  witness, 
it  was  held  that  the  deposition  miffht  be 
read,  the  court  being  of  opinion  that  it 
was  sufficient  to  show,  at  the  time  of 
trial,  that  the  witness  was  "gone  to  a 
greater  distance  than  one  hundred  miles 
from  the  place  of  trial,"  and  the  return 
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of  a  subpoena  non  est  is  one  means  of 
making  that  fact  appear  to  the  satis- 
faction of  the  court,  but  not  the  only 
means,  the  fact  of  the  witness's  presence 
within  the  district  before  the  time  of 
trial,  but  after  the  taking  of  the'  deposi- 
tion, not  being  material.  Leatherberry  v. 
Radcliffe,  (1839)  6  Cranch  C.  C.  660,  15 
Fed.  €as.  No.  8,163. 

"The  authority  or  jurisdiction  con- 
ferred on  the  magistrate  by  this  Act  is 
special,  and  confined  within  certain  limits 
or  conditions,  and  the  facts  calling  for 
the  exercise  of  it  should  appear  upon  the 
face  of  the  instrument,  ana  not  be  left  to 
parol  proof;"  and,  therefore,  where  \mder 
the  Act  of  Sept.  24,  1789,  1  Stat.  L., 
ch.  20,  I  30,  the  notice  given  by  the 
magistrate  stated  only  that  the  witness 
was  "  about  to  depart  the  state,"  and  not 
that  he  was  bound  on  a  voyage  to  sea, 
or  about  to  go  out  of  the  United  States, 
or  a  hundred  miles  from  the  place  of 
trial,  the  deposition  was  refused,  parol 
proof  not  being  allowed  at  the  trial  that 
he  was  about  to  leave  the  United  States. 
Harris  v.  Wall,  (1849)  7  How.  698,  12 
U.  S.  (L.  ed.)  876,  citing  Bell  v,  Mor- 
rison, (1828)  1  Pet  351,  7  U.  S.  (L.  ed.) 
174. 

Witnese  moving  toithin  one  hundred 
miles. —  After  the  deposition  was  taken, 
but  before  trial,  the  witness  moved  within 
a  hundred  miles  of  the  place  of  trial.  It 
was  held  that,  notwithstanding  this  fact, 
the  deposition  would  be  received,  unless 
snch  removal  was  shown,  and  also  that 
this  removal  was  known  to  the  opposing 
party  in  sufficient  time  to  issue  a  sub- 
poena and  have  the  witness  served.  Rus- 
sell V,  Ashley,  (1847)  Hempst.  546,  21 
Fed.  Cas.  No.  12,160. 

Where  witness  living  more  than  one 
hundred  miles  from  place  of  trial  had  been 
at  latter  place. —  It  is  no  objection  to 
reading  the  deposition  of  a  witness  who 
lives  in  another  state  more  than  a  hun- 
dred miles  from  the  place  of  trial,  taken 
under  a  rule  of  court,  that  he  had  been 
in  the  place  of  trial  during  the  sitting  of 


the  court,  where  it  appeared  that  the  fact 
of  his  being  in  the  city  was  unknown  to 
the  party  at  whose  instance  the  deposition 
was  taken.  Qumre,  whether,  if  the  party 
had  known  of  his  presence  at  the  place  of 
trial,  the  case  would  have  been  altered. 
Pettibone  v.  Derringer,  (1818)  4  Wash. 
216,  19  Fed.  Cas.  No.  11,043.  But  see 
Weed  t?.  Kellogg,  (1853)  6  McLean  44, 
29  Fed.  Cas.  No.  17,345,  where  a  deposi- 
tion was  excluded,  being  objected  to  on 
the  ground  that  the  witness  was  present 
at  the  place  of  trial. 

Where  a  witness  does  not  live  at  a 
greater  distance  than  one  hundred  miles 
from  the  place  of  trial,  it  will  be  incum- 
bent on  the  party  for  whom  the  deposition 
is  taken  to  show  at  the  trial  that  the 
disability  of  the  witness  to  attend  per- 
sonally continues,  such  disability  being 
supposed  to  be  temporary  and  the  only 
impediment  to  a  compulsory  attendance; 
but  the  inhibition  against  receiving  the 
deposition  unless  disability  be  made  to 
appear  at  the  trial  "  does  not  extend  to 
the  deposition  of  a  witness  living  at  a 
greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  ne  being  con- 
sidered permanently  beyond  a  compulsory 
attendance.  The  deposition  in  such  case 
may  not  always  be  absolute,  for  the  party 
against  whom  it  is  to  be  used  may  prove 
the  witness  has  removed  within  the  reach 
of  a  subpoena  after  the  deposition  was 
taken;  and  if  that  fact  was  known  to  the 
party,  he  would  be  bound  to  procure  his 
personal  attendance.  The  onus,  however, 
of  proving  this  would  rest  upon  the  party 
opposing  the  admission  of  the  deposition 
in  evidence."  Patapsco  Ins.  Co.  v.  South- 
gate,  (1831)  5  Pet.  604,  8  U.  S.  (L.  ed.) 
243. 

The  fact  that  it  did  not  appear  either 
in  the  deposition  or  in  the  certificate  that 
the  party  was  not  then  a  resident  of  the 
place  of  trial,  or  did  not  live  within  a 
hundred  miles  thereof,  has  been  held  in- 
sufficient to  warrant  the  suppression  of 
the  deposition.  Sage  v.  Tauszky,  (1877) 
6  Cent.  L.  J.  7,  21  Fed.  Cas.  No.  12,214. 


Sec.  866.  [Depositions  under  a  dedimus  potestatem  and  in  perpetnam, 
etc.]  In  any  case  where  it  is  necessary,  in  order  to  prevent  a  failure  or 
delay  of  justice,  any  of  the  courts  of  the  United  States  may  grant  a  dedimus 
potestatem  to  take  depositions  according  to  common  usage ;  and  any  circuit 
court,  upon  application  to  it  as  a  court  of  equity,  may,  according  to  the 
usages  of  chancery,  direct  depositions  to  be  taken  in  perpetuam  rei  memo- 
riam,  if  they  relate  to  any  matters  that  may  be  cognizable  in  any  court  of 
the  United  States.  And  the  provisions  of  sections  eight  hundred  and  sixty- 
three,  eight  hundred  and  sixty-four,  and  eight  hundred  and  sixty-five,  shall 
not  apply  to  any  deposition  to  be  taken  under  the  authority  of  this  section. 
[R.  8.] 


Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  88;  Act  of  May  9,  1872,  ch.  U6,  17  Stat. 
L.  89.  ; 
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Depositions  according  to  state  usage  are  authorized  by  the  Act  of  March  9,  1892,  ch. 
14,  given  infra,  p.  225. 


Dedimus  potestatem  defined.— In  the 
United  States  a  commission  to  take  testi* 
mony  is  termed  a  dedimua  poteatatem. 
Black's  Law  Diet.  343. 

Applicability  of  R.  S.  sees.  863  and  865. 
—  R.  S.  sees.  863  and  866  {aupra,  pp.  172, 
186)  are  not  in  any  way  applicable  to  a 
deposition  taken  upon  a  xLedimua  poteatct- 
tern  or  commission  under  this  section. 
Jones  V.  Oregon  Cent.  R.  Co.,  (1875)  3 
Sawy.  623,  13  Fed.  Oas.  No.  7,486.  It  fol- 
lows that  depositions  taken  under  a 
dedimua  poteaia4em,  under  this  section, 
are  not  to  be  considered  as  taken  de  bene 
e««e.  Sergeant  v.  Biddle,  (1819)  4 
Wheat.  608,  4  U.  S.  (L.  ed.)   827. 

Where*  the  testimony  can  be  taken  by 
deposition  de  bene  esse,  a  dedimua  potea- 
tatem will  not  be  granted  under  this  sec- 
tion. Turner  v,  Shackman,  (1886)  27 
Fed.  183. 

*^  The  method  of  taking  testimony  by 
commission  is  cumbersome  and  unsatia- 
factory,  and  not  resorted  to  when  the 
convenient  method  of  taking  proof  pre- 
scribed by  R.  S.  sec.  863  [aupra,  p.  172], 
is  available.''  Henning  t?.  Boyle,  (1901) 
112  Fed.  397. 

Inquisitorial  proceeding. —  ''The  court 
will  not  sanction  a  merely  inquisitorial 
proceeding"  in  an  application  under  this 
section.  Flower  v.  MacGinniss,  (C.  C.  A. 
1901)  112  Fed.  377,  50  C.  C.  A.  291. 

The  petition  having  been  filed,  and  no 
answer  having  been  filed  or  being  yet  due, 
a  dedimua  poteatatem  will  not  be  granted 
under  this  section,  the  object  being  evi- 
dently to  see  what  the  defendant  will 
testify  to  before  he  is  put  upon  the 
witness  stand  in  presence  of  the  jury. 
Turner  v.  Shackman,  (1886)  27  Fed.  183. 

State  statute. —  It  has  been  held  that 
the  mode  of  executing  commissions  out 
of  a  federal  court  is  governed,  not  by  the 
state  statute,  but  by  this  section.  U.  S. 
V,  Pings,  (1880)  4  Fed.  714;  Turner  v. 
Shackman,  (1886)  27  Fed.  183.  But  see 
contra,  U.  S.  v.  Cameron,  (1883)  15  Fed. 
794;  and  Jones  v.  Oregon  Cent.  R.  Co., 
(1875)  3  Sawy.  523,  13  Fed.  Cas.  No. 
7,486,  holding  that  the  law  of  the  state 
controls  the  manner  of  the  qualification  of 
the  witness. 

**In  any  case"  —  Meaning  of  worda. — 
"The  words  'in  any  case'  do  not  mean 
broadly  any  case  where  one  of  the  parties 
to  a  controversy  desires  the  evidence  of  a 
foreign  witness,  but  any  case  of  which 
the  court  granting  the  commission  has 
jurisdiction.  The  cause  must  be  one  pend- 
in|;  in  the  court,  and  not  before  some  other 
tribunal  or  officer  over  whom  the  court 
has  no  power  or  control." 

Depoaitiona  to  he  uaed  before  immigra- 
tion officera  are  not  authorized  by  this 
section.  Ea  p.  Wing  You,  (C.  C.  A.  9th 
Cir.  1911)  190  Fed.  294,  HI  C.  C.  A. 
194. 


Ohineae  EaoUtaion  Aota. —  The  District 
Court  has  been  held  to  be  without  author- 
ity to  issue  a  commission  under  this 
section  for  the  taking  of  testimony  in  an 
investigation  under  the  Chinese  Exclusion 
AcU.  U.  S.  V,  Hom  Hing,  (1892)  48  Fed. 
635.    See  Chinese  Exglubion. 

Criminal  oaaea. —  A  oommission  under 
this  section  will  be  granted  in  criminal 
cases;  the  question  as  to  the  admission 
of  the  evidence  upon ,  the  trial  being  a 
matter  to  be  considered  then.  U.  S.  9. 
Wilder,  (1882)  14  Fed.  393;  U.  S.  v. 
Cameron,  (1883)   15  Fed.  794. 

Court  of  admiralty, —  This  section  does 
not  require  a  court  of  admiralty  to  con- 
form to  the  practice  in  the  state  courts. 
The  Westminster,  (1899)  96  Fed.  766. 

"  The  words  '  common  nsage '  in  regard 
to  a  suit  in  equity  refer  to  the  practice 
in  courts  of  equity.''  Bischoffscheim  o. 
Baltzer,  (1882)  10  Fed.  1;  U.  S.  v.  Par- 
rott,  (1869)  McAU.  447,  27  Fed.  Cas.  No. 
15,999;  Green  v.  Compagnia  Generale 
Italiana,  etc.,  (1807)  82  Fed.  490,  holding 
that  "the  'usages'  referred  to  are  evi- 
dently those  of  the  English  chancery,  no 
different  chancery  practice  being  then  or 
since  established  here,   in  that  regard." 

Where  the  attorney  for  the  plaintiff 
wrote  down  the  answers  for  the  commis- 
sioner at  his  request,  the  defendant  not 
being  represented,  it  was  held  that  the 
deposition  was  not  taken  "according  to 
common  usage,"  under  this  section,  not- 
withstanding the  fact  that  there  was  no 
evidence  that  the  defendant  was  preju- 
diced or  injured  by  what  was  done.  U.  S. 
f?.  Pings,  (1880)  4  Fed.  714.  But  see 
contra,  Nicholls  v.  White,  (1802)  1  Cranch 
C.  C.  68,  18  Fed.  Cas.  No.  10,236. 

"There  is  nothing  in  this  general 
phrase,  'according  to  common  usage,' 
which  imports  that  the  federal  courts  in 
any  of  the  states  must  adopt  all  sub- 
sequent new  regulations  that  may  be  from 
time  to  time  enacted  by  the  state  legis- 
latures, or  adopted  by  the  state  practice." 
U.  S.  f?.  Fifty  Boxes,  etc.,  Lace,  (1899) 
92  Fed.  601  (citing  Turner  v.  Shackman, 
(1886)  27  Fed.  184;  Ew  p.  Fisk,  (1885) 
113  U.  S.  713,  5  S.  Ct  724,  28  U.  S. 
(L.  ed.)   1117]. 

The  phrase  "according  to  common 
usage"  in  this  section  means  according 
to  the  existing  practice,  whether  at  law 
or  in  equity,  and  the  usage  referred  to  is 
the  common  usage  at  the  time  of  the  re- 
vision in  1874;  "and  in  districts  where 
there  is  no  established  practice  in  the 
federal  courts,  it  is  no  doubt  competent 
and  proper  to  refer  to  the  usage  in  other 
districts,  or  to  laws  and  usages  of  the 
state,  as  evidence  of  the  common  usage." 
U.  S.  V.  Fifty  Boxes,  etc.,  Lace,  (1899) 
92  Fed.  601  [citing  Bischoffsheim  v.  Balt- 
zer, (1882)  20  Blatchf.  (U.  S.)  229;  Bud- 
dicum  V,  Kirk,    (1806)    3  Cranch  293,  2 
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U.  S.  (L.  ed.)  444;  Jonea  v,  Oregon  Cent. 
R.  Co.,  (1875)  3  Sawy.  523,  13  Fed.  Cas. 
No.  7,486]. 

Commissioners  —  Agents  of  court. —  A 
commissioner,  although  nominated  by  a 
party,  is  an  agent  of  the  court  Gilpins 
i\  Conaequa,  (1813)  1  Pet.  C.  C.  85,  10 
Fed.  Cas.  No.  5,452. 

Their  authority  to  appear. —  Inasmuch 
as  commissioners  act  under  a  special  au- 
thority which  they  are  bound  to  pursue, 
this  should  be  made  to  appear  to  the 
court  by  their  own  showing.  "  Whatever 
facts  in  relation  thereto  are  stated  in 
their  report,  the  court  is  bound  prima 
facie  to  give  credit  to;  but  the  court 
cannot  presume  that  they  have  duly  ex- 
ecuted their  authority  when  they  are 
themselves  silent  upon  that  subject.  It 
should  particularly  appear  when  and 
where  the  depositions  were  taken."  Bou- 
dereau  v.  Montgomery,  (1821)  4  Wash. 
186,  3  Fed.  Cas.  No.  1,604. 

Authority  to  he  strictly  pursued. —  Com- 
missioners not  deriving  their  authority 
from  the  parties,  but  from  the  court,  such 
authority  being  special,  it  must  be  strictly 
pursued;  and  therefore  a  commission 
issued  to  four  commissioners  jointly,  hav- 
ing been  executed  and  returned  by  three 
only,  two  of  whom  were  of  the  defendants' 
nomination,  the  objection  by  the  defend- 
ants to  the  regularity  of  the  execution  of 
the  commission  was  sustained.  Guppy  v. 
Brown,  (1805)  4  Dall.  (Pa.)  410,  1  U.  S. 
(L.  ed.)  887,  11  Fed.  Cas.  No.  5,871. 

Disinterestedness. —  Where,  imder  the 
code  of  Iowa,  no  certificate  is  necessary  as 
to  the  disinterestedness  of  the  commis- 
sioner, it  was  held  that  depositions  for 
use  in  the  federal  courts  of  that  state, 
under  this  section,  do  not  require  such 
certificate,  the  previous  sees.  863  and  865 
{supra,  pp.  172,  186)  upon  that  point  hav- 
ing* no  application  to  this  section.  Giles 
17.  Paxson,  (1888)  36  Fed.  882. 

Showing  necessity  for  dedimus. —  The 
necessity  for  the  issuing  of  a  dedimus 
potestatem  must  be  made  to  appear  tp 
the  court,  a  commission  not  being  granted 
to  all  litigants,  but  only  when  the  neces- 
sity is  made  to  appear.  Randall  v. 
Venable,  (1883)  17  Fed.  102;  U.  S.  <7. 
Cameron,  (1883)   15  Fed.  794. 

Application  for  dedimus. —  In  Zych  «. 
American  Car,  etc.,  Ck).,  (1904)  127  Fed. 
723,  an  application  for  a  dedimus  potes- 
tatem  to  take  testimony  before  trial  al- 
leged that  the  action  was  to  recover 
damages  for  the  negligent  death  of  plain- 
tiff's father,  and  that  the  plaintiffs  are 
nonresidents  and  minors;  that  the  negli- 
gence alleged  consisted  in  defendant's 
failure  to  instruct  deceased  regarding  the 
dangers  of  his  employment,  he  being  igno- 
rant and  illiterate,  etc.;  that  the  only 
persons  who  could  give  information  as  to 
decedent's  death,  and  the  rules  and  regu- 
lations under  which  decedent's  business 
was  conducted  at  the  time,  are  persons  in 


defendant's  employ;  and  that  the  truth 
of  the  allegations  of  plaintiffs'  complaint 
must  necessarily  be  established  by  the 
testimony  of  defendant's  servants;  that 
defendant  has  refused  to  permit  plaintiffs' 
representative  to  enter  its  works  and 
examine  the  place  of  the  accident,  and 
that  at  the  inquest  over  deceased's  re- 
mains five  eyewitnesses  testified,  two  of 
whom,  since  the  accident,  have  left  the 
state;  that  plaintiffs  are  unable  to  ascer- 
tain their  whereabouts  or  that  of  another 
of  such  eyewitnesses;  and  that  plaintiffs 
verily  believe  there  is  danger  of  losing 
the  testimony  of  other  important  wit- 
nesses through  death,  disease,  or  accident. 
It  was  held  that  such  allegations  were 
sufficient  to  entitle  plaintiffs  to  the  relief 
demanded  under  this  section,  authorizing 
the  taking  of  depositions  of  witnesses  in 
order  to  prevent  a  failure  or  delay  of 
justice. 

Witnesses  living  at  distance. — An  affi- 
davit that  witnesses  live  more  than  one 
hundred  miles  from  the  place  of  trial  of 
the  action,  without  proof  of  a  well- 
grounded  apprehension  of  a  failure  or 
delay  of  justice,  is  insufficient  for  the 
issuance  of  a  dedimus  under  this  section. 
Magone  v.  Colorado  Smelting,  etc.,  Co., 
(1905)     136    Fed.    846, 

Insufficient  affidavit  on  application^ — 
An  application  to  issue  a  commission  to 
take  depositions  under  the  Act  in  an 
action  at  law  was  refused  by  the  court  at 
Alexandria,  Va.,  "because  not  grounded 
on  affidavit  showing  it  to  be  necessary  to 
the  justice  of  the  case."  Sutton  v.  Mande« 
ville,  (1803)  1  Cranch  C.  C.  115,  23  Fed. 
Cas.  No.  13,650. 

Notice. —  Under  the  laws  of  Virginia  no- 
tice to  an  attorney  at  law  is  not  author- 
ized in  the  case  of  a  dedimus  potestatem. 
It  was  held,  however,  where  such  attorney 
consented  to  the  taking  of  the  deposition 
and  examined  the  same  without  objecting 
to  the  want  of  notice,  the  witness  in  the 
meantime  having  died,  that  the  deposition 
should  be  received.  Buddicum  v.  Kirk, 
(1806)  3  Cranch  293,  2  U.  S.  (L.  ed.)  444. 

Rules  of  court. —  Former  equity  rule  67, 
which  authorized  the  evidence  in  a  cause 
to  be  taken  orally  upon  application  by 
either  party  for  an  order  therefor,  was 
held  applicable  to  depositions  taken  on 
a  commission  issued  under  this  section, 
and  where  such  a  commission  was  applied 
for  by  one  party  to  take  the  testimony 
of  foreign  witnesses,  the  court  had  power 
to  permit  the  adverse  party  to  cross- 
examine  such  witnesses  orally.  Encyclo- 
pedia Britannica  Co.  v.  Werner  Co., 
(1905)    138  Fed.  461. 

Where  a  commission  was  not  taken 
according  to  the  rules  of  the  court,  but 
was  read  in  evidence  without  opposition, 
the  objection  to  it  thereafter  came  too 
late.  Evans  v.  Hittich,  (1822)  7  WTieat. 
453,  5  U.  S.   (L.  ed.)   496. 
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Reduction  to  writing. —  It  is  not  neces- 
sary that  the  commissioner,  before  whom 
depositions  were  taken  in  the  federal 
courts  of  Iowa,  under  section  866,  should 
certify  that  such  depositions,  taken  by  a 
clerk,  were  reduced  to  writing  in  his 
presence,  the  code  of  Iowa  providing  that 
such  certificate  is  not  necessary.  Giles 
V.  Paxson,   (1888)    36  Fed.  882. 

Time  for  raising  objections. —  Where  a 
deposition  is  taken  upon  a  commission, 
''  the  general  rule  is,  that  all  objections 
of  a  formal  character,  and  such  as  might 
have  been  obviated  if  urged  on  the  exami- 
nation of  the  witness,  must  be  raised  at 
such  examination  or  upon  motion  to  sup- 
press the  deposition."  York  Mfg.  Co.  t;. 
Illinois  Cent.  R.  Co.,  (1865)  3  Wall.  107, 
18  U.  S.   (L.  ed.)    170. 

Deposition  taken  without  leave  of  court. 
—  The  deposition  of  one  of  the  defendants 
having  been  taken  by  the  complainants 
without  leave  of  the  court,  such  deposi- 
tion was  rejected,  but  the  further  objec- 
tion that  the  commissioner  before  whom 
it  was  taken  did  not  appear  to  have  been 
sworn,  was  not  sustained,  he  being  an 
officer  bound  by  the  United  States  court, 
and  his  official  action  being  prima  faoie 
valid.  Hoyt  <?.  Hammekin,  (1862)  14 
How.  346,  14  U.  S.  (L.  ed.)  449. 

Contents  of  return. —  It  is  not  necessary 
that  the  return  of  the  commission  should 
show  when  the  examination  was  taken 
or  who  reduced  it  to  writing;  nor  is  it 
material  whether  the  witness  was  "  cau- 
tioned "  or  not  before  being  sworn,  nor 
that  the  return  should  show  anythinff 
more  than  that  he  was  duly  sworn  and 
examined  upon  his  oath,  duly  adminis- 
tered, nor  that  the  material  facts  are 
foimd  in  the  preamble  or  introduction  to 
the  deposition  so  long  as  the  return 
plainly  refers  to  them.  Jones  u.  Oregon 
Cent.  R.  Co.,  (1875)  3  Sawy.  523,  13 
Fed.  Cas.  No.  7,486. 

Opening  commission. —  A  commission 
which,  in  consequence  of  a  misdirection 
of  it  by  the  commissioners,  had  been 
opened  first  by  the  Secretary  of  War,  and 
afterwards  by  some  other  officer  of  the 
government,  before  it  came  to  the  hands 
of  the  clerk  of  the  court,  was  rejected. 
U.  S.  V.  Price,  (1809)  2  Wash.  356,  27 
Fed.  Cas.  No.  16,089. 

Reading  deposition  in  court. — ^A  deposi- 
tion being  taken  in  chief  under  a  com- 
mission must  be  read,  unless  it  can  be 
proved  that  the  witness  is  within  reach 
of  the  process  of  the  court.  Ridgeway  t?. 
Ghequier,  (1801)  1  Cranch  C.  C.  4,  20 
Fed.  No.  11,813. 

Fees  and  mileage  of  witnesses. — Where 
the  prevailing  party  in  an  action  at  law 
in  a  federal  court  has  taken  testimony  in 


a  foreign  country  under  a  dedimu9  poie%- 
tatem,  pursuant  to  this  section,  he  is 
entitled  to  tax  aa  a  disbursement  the  fees 
and  mileage  of  the  witnesses  at  the  same 
rate  as  though  they  had  attended  upon 
the  trial.  Agius  v.  Perkins  Co.,  (1907) 
151  Fed.  958. 

Bills  to  perpetuate  testimony  —  Con- 
8truction  of  section. —  The  second  clause 
of  this  section,  which  provides  that  "  any 
Circuit  Court,  upon  application  to  it  as 
a  court  of  equity,  may,  according  to  the 
usages  of  chancery,  direct  depositions  to 
be  taken  in  perpetuam  rei  mcmoriam  if 
they  relate  to  any  matters  that  may  be 
cognizable  in  any  court  of  the  United 
States,"  is  wholly  separate  from  the  first 
clause  authorizing  any  federal  court, 
where  necessary  in  order  to  prevent  a 
failure  or  delay  of  justice  in  a  pending 
case,  to  grant  a  dedimus  potestatem,  to 
take  depositions  according  to  the  common 
usage,  and  is  a  recognition  and  regulation 
of  the  general  power  of  the  federal  court 
as  courts  of  chancery  under  Const.,  art.  3, 
{  2,  to  entertain  bills  to  perpetuate  testi- 
mony, where  the  complainant  cannot  him- 
self bring  the  matter  to  which  the  desired 
testimony  relates  into-  present  judicial 
investigation.  Westinghouse  Mach.  Co.  v. 
Electric  Storage  Battery  Co.,  (C.  C.  A. 
1909)  170  Fed.  430,  96  C.  C.  A.  60O,  25 
L.  R.  A.    (N.  S.)   673. 

Definition. —  In  perpetuam  rei  mem^- 
riam  means  in  perpetual  testimony  of  a 
matter;  for  the  purpose  of  declaring  and 
settling  a  thing  forever.  Black's  Law 
Diet.  606. 

Matter  subject  of  immediate  judicial 
investigation. —  A  bill  to  perpetuate  testi- 
mony will  not  be  sustained,  '*  if  it  be 
possible  that  the  matter  in  question  can, 
by  the  party  who  files  the  bill,  be  made 
the  subject  of  immediate  judicial  investi- 
gation." New  York,  etc.,  CofTee  Polishing 
Co.  V.  New  York  Coffee  Polishing  Co., 
(1881)  9  Fed.  578,  citing  Angell  v.  An- 
gell,  (1822)   1  Sim.  &  St.  (Eng.)  83. 

Patent  infringement  suit. —  A  complain- 
ant may  maintain  a  bill  in  equitv  in  a 
Circuit  Court  to  perpetuate  testimony, 
where  it  shows  that  defendant  charges 
that  an  article  manufactured  and  sold  by 
complainant  infringes  a  patent  owned  by 
defendant,  and  threatens  suit  against 
complainant  and  its  customers,  but  re- 
fuses to  bring  such  suits,  and  that  com- 
plainant can  prove  that  such  patent 
is  void  by  the  testimony  of  certain 
designated  witnesses,  but  not  otherwise. 
Westinghouse  Mach.  Co.  v.  Electric  Stor- 
age Battery  Co.,  (C.  C.  A.  1909)  170  Fed. 
430,  95  C.  C.  A.  600,  25  L.  R.  A.  (N.  S.) 
673. 


Sec.  867.  [Depositions  in  perpetuam,  etc.,  admissible  at  discretion  of 
the  court.]  Any  court  of  the  United  States  may,  in  its  discretion,  admit 
in  evidence  in  any  cause  before  it  any  deposition  taken  in  perpetuam  rei 
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memoriam,  which  would  be  so  admissible  in  a  court  of  the  State  wherein 
snch  cause  is  pending,  according  to  the  laws  thereof.    [R.  8.] 

Act  of  Feb.  20,  1812,  ch.  25,  2  Stat.  L.  682. 


State  laws  as  determining  nse  of  depo- 
sitions.—  This  section  does  not  limit  the 
use  of  such  depositions  to  any  particular 
eases,  nor  to  those  taken  in  any  particu- 
lar manner,  but  leaves  such  matters  to  be 
determined  by  the  laws  of  the  state. 
Ohio  Copper  Min.  Co.  v.  Hutchings,  (C. 
C.  A.  1909)  172  Fed.  201,  96  C.  C.  A.  653. 

The  provision  of  this  section  is  in- 
tended to  permit  the  courts  of  the  United 
States  to  admit  in  evidence  testimony  per- 
petuated according  to  the  laws  of  the 
state,  and  it  does  not  relate  to  testimony 
perpetuated  by  direction  of  the  Circuit 
Courts  of  the  United  States,  in  pursuance 


of  R.  S.  sec.  866,  which  latter  testimony, 
however,  it  does  not  exclude.  New  York, 
etc..  Coffee  Polishing  Co.  v.  New  York 
Coffee  Polishing  Co.,  (1881)  9  Fed.  578. 
A  deposition  taken  in  perpetuam  rei 
memori€tm  before  a  state  magistrate  un- 
der a  state  statute  not  having  been 
recorded  within  the  time  prescribed  by 
state  law,  and  therefore  according  to 
such  statute  not  being  admissible  in  evi- 
dence, cannot,  under  this  section,  be  re- 
ceived as  competent  evidence  in  United 
States  courts.  Gould  v.  Gould,  (1844) 
3  Story  616,  10  Fed.  Cas.  No.  5,637. 


Sec.  868.  [Deposition  under  a  dedimus  potestatem,  how  taken.]  When 
a  commission  is  issued  by  any  court  of  the  United  States  for  taking  the 
testimony  of  a  witness  named  therein  at  any  place  within  any  district  or 
Territory,  the  clerk  of  any  court  of  the  United  States  for  such  district  or 
Territory  shall,  on  the  application  of  either  party  to  the  suit,  or  of  his 
agent,  issue  a  subpcBna  for  such  witness,,  commanding  him  to  appear  and 
testify  before  the  commissioner  named  in  the  commission,  at  a  time  and 
^lace  stated  in  the  subpoena;  and  if  any  witness,  after  being  duly  served 
with  such  subpoena,  refuses  or  neglects  to  appear,  or,  after  appearing, 
refuses  to  testify,  not  being  privileged  from  giving  testimony,  and  such 
refusal  or  neglect  is  proven  to  the  satisfaction  of  any  judge  of  the  court 
whose  clerk  issues  such  subpoena,  such  judge  may  proceed  to  enforce  obedi- 
ence to  the  process,  or  punish  the  disobedience,  as  any  court  of  the  United 
States  may  proceed  in  case  of  disobedience  to  process  of  subpoena  to  testify 
issued  by  such  court.     [B.  S.] 

Act  of  Jan.  24,  1827,  eh.  4,  4  Stat.  L.  197. 

Necessity  that  commission  issue. —  In 
the  case  of  In  re  Robert  Gair  Co.,  (C.  C. 
A.  1st  Cir.  1912)  196  Fed.  492,  116  C.  C. 
A.  57,  which  was  a  petition  by  Robert 
Gair  Go.  for  mandamus,  the  following 
facts  appeared.  A  bill  in  equity  was 
brought  against  the  petitioner  in  the 
Supreme  Court  of  the  District  of  Colum- 
bia for  an  alleged  infringement  of  a  pat- 
ent for  an  invention,  and  issue  thereon 
was  duly  joined.  Pursuant  to  an  agree- 
ment of  counsel  for  the  respective  parties, 
the  taking  of  evidence  on  the  part  of  the 
complainant  was  begun  before  a  notary 
public  in  the  state  of  Massachusetts, 
proper  notice  thereof  having  been  given; 
and  a  witness,  one  Haynes,  was  under 
examination  for  the  complainant.  On  the 
cross-examination  he  refused,  on  advice 
of  counsel  for  the  complainant,  to  answer 
certain  questions  put  to  him  by  coimsel 
for  the  respondent;  and  thereupon  the 
counsel  for  respondent  filed  a  motion  in 
the  United  States  District  Court  for  the 
district  of   Massachusetts  to   compel  an 


answer.  The  motion  was  heard,  and  dis- 
missed for  want  of  jurisdiction.  On  these 
facts  the  petition  was  dismissed.  Putnam, 
Circuit  Judge,  said :  "  The  doubts  of 
Judge  Lacombe  in  Arnold  v.  Chesebrough, 
[E.  D.  N.  Y.  1888]  35  Fed.  16,  as  to  ap- 
pointing an  examiner  to  take  testimony 
outside  of  the  district  of  the  court  having 
jurisdiction  of  the  case  have  become  obso- 
lete, and  are  fully  met  by  the  opinion  of 
the  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  in  White  v.  Toledo,  etc.,  Co., 
[C.  C.  A.  2d  Cir.  1807]  79  Fed.  133,  [51 
U.  8.  App.  64]  24  C.  C.  A.  467.  That 
establishes  the  proposition  that  the  ap- 
pointment of  an  examiner  out  of  the  dis- 
trict is  fully  supported  by  section  868  of 
the  Revised  Statutes  therein  referred  to. 
This  seems  to  require  that  the  witness 
should  be  named.  Whether  the  witness 
was  named  in  the  case  in  the  Second  Cir- 
cuit is  not  clear.  Also,  MoClellan  t;.  Car- 
land,  [1910]  217  U.  S.  268,  30  S.  Ct.  501, 
54  U.  S.  (L.  ed.)  762,  has  so  far  broad- 
ened out  the  prior  decisions   as  to  the 
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juriBdiction  of  Circuit  Courts  of  Appeals 
over  writs  of  mandamus  that  apparently, 
as  the  present  topic  might  have  ripened 
into  matters  which  would  clearly  be  ap- 
pealable to  the  Circuit  Court  of  Appeals, 
mandamus  might  lie.  The  fundamental 
difficulty  is  that  the  petition  in  this  case 
shows  that  the  examination  was  beinff 
conducted  by  consent  of  the  parties,  and 
that  there  was  no  commission  as  required 
by  the  Revised  Statutes.  They  require 
that  a  commission  should  have  been  issued 
by  the  court  for  the  taking  of  the  testi- 
mony of  the  witness  involved,  and  pro- 
vided that  thereupon  a  subpoena  might  be 
issued  by  the  clerk  of  the  federal  court  of 
the  district  where  the  witness  was  to  be 
examined.    It  does  not  appear  here  that 


any  subpoena  issued,  or  that  there  was 
anything  more  than  an  agreement  that  an 
order  might  be  entered  appointing  a  spe- 
cial examiner  nunc  pro  tunc,  AH  this 
might  be  sufficient  ordinarily  to  enable 
the  court  where  a  case  is  pending  to  con- 
trol a  witness  after  he  has  appeared  vol- 
untarily before  it ;  but  in  the  present  case 
it  is  clearly  a  condition  precedent  that 
the  statute  should  be  strictly  complied 
with.  So  far  as  we  can  see,  the  only  rem- 
edy the  petitioner  has  is  to  induce  the 
court,  if  it  can,  to  refuse  to  allow  the 
deposition  to  be  used  on  the  ground  of 
the  refusal  of  the  witness  to  submit  to  a 
full  cross-examination,  though  as  to  that 
we  express  no  opinion.'' 


Sec.  869.  [Subpoena  duces  tecum  under  a  dedimus  pote&tatem.]  When 
either  party  in  such  suit  applies  to  any  judge  of  a  United  States  court  in 
such  district  or  Territory  for  a  subpoena  commanding  the  witness,  therein 
to  be  named,  to  appear  and  testify  before  said  commissioner,  at  the  time 
and  place  to  be  stated  in  the  subpoena,  and  to  bring  with  him  and  produce 
to  such  commissioner  any  paper  or  writing  or  written  instrument  or  book 
or  other  document,  supposed  to  be  in  the  possession  or  power  of  such  wit- 
ness, and  to  be  described  in  the  subpoena,  such  judge,  on  being  satisfied  by 
the  affidavit  of  the  person  applying,  or  otherwise,  that  there  is  reason  tp 
believe  that  such  paper,  writing,  written  instrument,  book,  or  other  docu- 
ment is  in  the  possession  or  power  of  the  witness,  and  that  the  same,  if  pro-* 
duced,  would  be  competent  and  material  evidence  for  the  party  applying 
therefor,  may  order  the  clerk  of  said  court  to  issue  such  subpoena  accord- 
ingly. And  if  the  witness,  after  being  served  with  such  subpoena,  fails  to 
produce  to  the  commissioner,  at  the  time  and  place  stated  in  the  subpoena, 
any  such  paper,  writing,  written  instrument,  book,  or  other  document, 
being  in  his  possession  or  power,  and  described  in  the  subpoena,  and  such 
failure  is  proved  to  the  satisfaction  of  said  judge,  he  may  proceed  to  enforce 
obedience  to  said  process  of  subpoena,  or  punish  the  disobedience  in  like 
manner  as  any  court  of  the  United  States  may  proceed  in  case  of  disobedi- 
ence to  like  process  issued  by  such  court.  When  any  such  paper,  writing, 
written  instrument,  book,  or  other  document  is  produced  to  such  commis- 
sioner, he  shall,  at  the  cost  of  the  party  requiring  the  same,  cause  to  be 
made  a  correct  copy  thereof,  or  of  so  much  thereof  as  shall  be  required  by 
either  of  the  parties.     [R,  8,] 

Act  of  Jan.  24,  1827,  ch.  4,  4  Stat.  L.  199. 

"The  function  of  a  subpcena  duces 
tecum  is  confined  to  securing  the  produc- 
tion of  documents  and  books."  In  re 
Shephard,  (1880)  3  Fed.  12.  See  also 
U.  S.  t\  Burr,  (1807)  Coombs'  Trial  of 
Aaron  Burr  37,  25  Fed.  Cas.  No.  14,692<J. 

By  what  procedure  production  enforced. 
— A  party  to  an  action  at  law  cannot  be 
examined  at  tlie  instance  of  the  adverse 
party  before  trial,  except  in  cases  where 
depositions  before  trial  are  specially  au- 
thorized, and  the  production  of  books  and 
writings  must  be  enforced  according  to 
modes  of  procedure  not  deriving  their  ori- 


gin from  state  statutes  or  practice.  Eas- 
ton  V.  Hodges,  (1877)  7  Biss.  324,  8  Fed. 
Cas.  No.  4,258. 

Application  of  section. — ^It  has  been  said 
that  this  section  contains  the  only  pror 
visions  relative  to  the  power  of  a  federal 
court  to  compel  the  production  of  docu- 
mentary evidence  to  be  used  on  the  trial 
of  a  cause  depending  in  aiipther  jurisdicr 
tion.  Smith  v.  National  Bank,  (C.  C. 
Nev.  1910)  193  Fed.  255.  See  also  Elting 
I?.  U.  S.,  (1892)  27  Ct.  CI.  158,  wherein 
it  was  held  'that  the  writ  of  subpcena 
duces  tecum  in  United  States  courts  was 
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regulated  by  this  section.    But  under  R.       pending.     The  production  which  can  be 
S.  sec.  863  it  is  now  well  settled  that  a      compelled  is  the  production  to  the  not 


subpoena   duces    tecwm   may   be   ordered.  taking   the   deposition   at  the   time   and 

See  the  authorities  cited  under  that  sec-  place   mentioned    in    the   subpoena.     The 

lion,  p.  172.  statute  seems  to  confer  no  authority  to 

This  section  "  applies  to  cases  where  interfere  with  the  witness's  possession  and 
depositions  de  bene  ease  are  taken  under  control  of  documents  other  than  such  as 
the  provisions  of  section  863  [supra,  p.  is  requisite  to  enable  the  notary,  or  other 
172],  or  in  perpetuam  rei  memoriam  and  officer  before  whom  the  deposition  is  being 
under  a  dedimus  potestatvm  under  section  taken,  to  cause  to  be  made  correct  copies 
866  [supra,  p.  189].  It  does  not  apply  of  such  documents,  or  of  so  much  thereof 
to  testimony  taken  .  .  .  under  the  general  as  may  be  required  by  either  of  the  par- 
powers  of  a  court  of  equity,  and  in  ties.  Smith  v.  National  Bank  of  B.  O. 
the  mode  prescribed  by  the  equity  Mills  &  Co.,  (C.  C.  Nev.  1910)  193  Fed. 
rules,'*  such  as  former  rule  67  in  equity,  255. 

providing    for    the    appointment    of    a  Sufficiency   of  application. — ^A  petition 

special    commissioner   to    take    testimony  for  a  subpoena  duces  tecum  is  sufficiently 

in  another  district.    Johnson  Steel  St.  R.  definite  with  respect  to  the  books  or  docu- 

Co.  V.  North  Branch  Steel  Co.,  (1891)   48  ments  required,  where  the  description  is 

Fed.  191,  citing  Ex  p.  Fish,   (1885)    113  specific  enough  to  enable  the  witness  to 

U.  S.  713,  6  S.  Ct.  724,  28  U.  8.  (L.  ed.)  produce   them   without   uncertainty.     To 

1117.  entitle  a  party  to  a  subpcena  duces  tecum 

Interference  with  witness's  possession  requiring  a  witness  not  a  party  to  the 

of  documents. —  The  witness  may  be  com-  action  to  produce  books  and  documents  in 

pelled  to  appear  to  testify,  and  to  pro-  his  possession  it  is  not  sufficient  to  allege 

duce  documents  in  his  power  or  posses-  merely  that  the  documents  are  material 

sion,  provided  the  same  are  material  and  and  relevant  to  the  issues  in  the  case; 

competent  evidence  in  behalf  of  the  party  but  the  facts  that  will  enable  the  court 

applying  therefor.     The  statute  does  not  to  determine  that  they  are  prima  facie 

say  that  the  witness  may  be  compelled  to  material   and  relevant  must  be  set  out. 

produce   documents    in    another    jurisdic-  U.  S.  v.  Terminal  R.  Assoc,   (1907)    154 

tion,  or  in  the  court  where  the  action  is  Fed.  268. 

Sec.  870.  [Witness  under  a  dedimus  potestatem,  when  required  to 
attend.]  No  witness  shall  be  required,  under  the  provisions  of  either  of 
the  two  preceding  sections,  to  attend  at  any  place  out  of  the  county  where 
he  resides,  nor  more  than  forty  miles  from  the  place  of  his  residence,  to  give 
his  deposition ;  nor  shall  any  witness  be  deemed  guilty  of  contempt  for  dis- 
obeying any  subpoena  directed  to  him  by  virtue  of  either  of  the  said  sec- 
tions, unless  his  fee  for  going  to,  returning  from,  and  one  day's  attendance 
at,  the  place  of  examination,  are  paid  or  tendered  to  him  at  the  time  of  the 
service  of  the  subpoena.    [B.  S.] 

Act  of  Jan.  24,  1827,  ch.  4,  4  Stat.  L.  197.  199. 

Sec.  871.  [Depositions  in  District  of  Columbia  in  suits  pending  else- 
where.] When  a  commission  to  take  the  testimony  of  any  witness  found 
within  the  District  of  Columbia,  to  be  used  in  a  suit  depending  in  any  State 
or  territorial  or  foreign  court,  is  issued  from  such  court,  or  a  notice  to  the 
same  effect  is  given  according  to  its  rules  of  practice,  and  such  commission 
or  notice  is  produced  to  a  justice  of  the  supreme  court  of  said  District,  and 
due  proof  is  made  to  him  that  the  testimony  of  such  witness  is  material  to 
the  party  desiring  the  same,  the  said  justice  shall  issue  a  summons  to  the 
witness,  requiring  him  to  appear  before  the  commissioners  named  in  the 
commission  or  notice,  to  testify  in  such  suit,  at  a  time  and  at  a  place  within 
said  District  therein  specified.    [B,  8.]       . 

Act  of  March  3,  1869,  ch.  128,  15  Stat.  L.  324. 

Sec.  872.  [Same  subject;  when  no  commission  or  notice.]  When  it 
satisfactorily  appears  by  affidavit  to  any  justice  of  the  supreme  court  of 
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the  District  of  Columbia,  or  to  any  commissioner  for  taking  depositions 
appointed  by  said  court  — 

First.  That  any  person  within  said  District  is  a  material  witness  for 
either  party  in  a  suit  pending  in  any  State  or  territorial  or  foreign  court ; 

Second.  That  no  commission  nor  notice  to  take  the  testimony  of  such 
witness  has  been  issued  or  given ;  and 

Third.  That,  according  to  the  practice  of  the  court  in  which  the  suit  is 
pending,  the  deposition  of  a  witness  taken  without  the  presence  and  consent 
of  both  parties  will  be  received  on  the  trial  or  hearing  thereof,  such  officer 
shall  issue  his  summons,  requiring  the  witness  to  appear  before  him  at  a 
place  within  the  District,  at  some  reasonable  time,  to  be  stated  therein,  to 
testify  in  such  suit.    [B.  S.] 

Act  of  March  3,  1869,  ch.  128,  15  Stat.  L.  325. 

Sec.  873.  [Same  subject;  manner  of  taking  and  transmitting  the  depo- 
sition.] Testimony  obtained  under  the  two  preceding  sections  shall  be 
taken  down  in  writing  by  the  officer  before  whom  the  witness  appears,  and 
shall  be  certified  and  transmitted  by  him  to  the  court  in  which  the  suit  is 
pending,  in  such  manner  as  the  practice  of  that  court  may  require.  If  any 
person  refuses  or  neglects  to  appear  at  the  time  and  place  mentioned  in 
the  summons,  or,  on  his  appearance,  refuses  to  testify,  he  shall  be  liable 
to  the  same  penalties  as  would  be  incurred  for  a  like  oflPense  on  the  trial  of  a 
suit.    [B.  8,] 

Act  of  March  3,  1869,  ch.  128,  15  Stat.  L.  325. 

Sec.  874.  [Same  subject;  witness  fees.]  Every  witness  appearing  and 
testifying  under  the  said  provisions  relating  to  the  District  of  Columbia 
shall  be  entitled  to  receive  for  each  day's  attendance,  from  the  party  at 
whose  instance  he  is  summoned,  the  fees  now  provided  by  law  for  each  day 
he  shall  give  attendance.    [JS.  8.] 

Act  of  March  3,  1869,  ch.  128,  15  Stat.  L.  325.    See  the  title  WmnsssKS. 

Sec.  875.  [Letters  rogatory  from  United  States  courts.]  When  any 
commission  or  letter  rogatory,  issued  to  take  the  testimony  of  any  witness 
in  a  foreign  country,  in  any  suit  in  which  the  United  States  are  parties  or 
have  an  interest,  is  executed  by  the  court  or  the  commissioner  to  whom  it  is 
directed,  it  shall  be  returned  by  such  court  or  commissioner  to  the  minister 
or  consul  of  the  United  States  nearest  the  place  where  it  is  executed.  On 
receiving  the  same,  the  said  minister  or  consul  shall  indorse  thereon  a  cer- 
tificate, stating  when  and  where  the  same  was  received,  and  that  the  said 
deposition  is  in  the  same  condition  as  when  he  received  it;  and  he  shall 
thereupon  transmit  the  said  letter  or  commission,  so  executed  and  certified, 
by  mail,  to  the  clerk  of  the  court  from  which  the  same  issued,  in  the  manner 
in  which  his  official  dispatches  are  transmitted  to  the  Government.  And 
the  testimony  of  witnesses  so  taken  and  returned  shall  be  read  as  evidence 
on  the  trial  of  the  suit  in  which  it  was  taken,  without  objection  as  to  the 
method  of  returning  the  same.  When  letters  rogatory  are  addressed  from 
any  court  of  a  foreign  country  to  any  circuit  court  of  the  United  States, 
a  commissioner  of  such  circuit  court  designated  by  said  court  to  make  the 
examination  of  the  witnesses  mentioned  in  said  letters,  shall  have  power 
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to  •compel  the  witnesses  to  appear  and  depose  in  the  same  manner  as  wit- 
nesses may  be  eompelled  to  appear  and  testify  in  courts.    [B.  8.] 

Act  of  March  3,  1863,  eh.  95,  12  Stat.  L.  770. 

The  last  sentence  in  this  section  as  above  given  was  added  by  the  Act  of  Feb.  27, 
1877,  ch.  69,  19  Stat  L.  241. 

R.  S.  sees.  876-881,  inclusive,  relate  to  the  attendance  and  recognizance  of  witnesses, 
and  are  given  under  the  title  Witnesses. 

See  R.  S.  sees.  4071-4074,  infra,  p.  222,  relative  to  taking  testimony  to  be  used  in 
foreign  countries. 

to  be  unwilling,  so  that  the  examination 
should  be  oral,  though  that  is  a  most  un- 
usual method,  and  not  upon  written  inter- 
rogatories." 

A  mere  investigating  committee  ap- 
pointed by  Congress  has  no  power  to  au- 
thorize the  taking  of  depositions  on  let- 
ters rogatory.  In  re  Pacific  Ry.  Com., 
(N.  D.  Cal.  1887)  32  Fed.  241,  wherein 
the  court  said :  "  There  are  certain  pow- 
ers inherent  in  all  courts.  The  power  to 
preserve  order  in  their  proceedings,  and 
to  punish  for  contempt  of  their  author- 
ity, are  instances  of  this  kind.  And  by 
jurists  and  text  writers  the  power  of  the 
courts  of  record  of  one  country,  as  a  mat- 
ter of  comity,  to  furnish  assistance,  so 
far  as  is  consistent  with  their  own  juris- 
diction, to  the  courts  of  another  country, 
by  taking  the  testimony  of  witnesses  to  be 
used  in  the  foreign  country,  or  by  ordering 
it  to  be  taken  before  a  magistrate  or  com- 
missioner, has  also  been  classed  among 
their  inherent  powers.  *  For  by  the  law 
of  nations,'  says  Greenleaf,  *  courts  of  jus- 
tice of  different  countries  are  bound  mu- 
tually to  aid  and  assist  each  other,  for 
the  furtherance  of  justice;  and  hence, 
when  the  testimony  of  a  foreign  witness 
is  necessary,  the  court  before  which  the 
action  is  pending  may  send  to  the  court 
within  whose  jurisdiction  the  witness  re- 
sides a  writ,  either  patent  or  close,  usually 
termed  a  letter  rogatory,  or  a  commission 
8ub  mutucB  viciasitudinia  ohtentu  ac  in 
juris  suhsidiumj  from  those  words  con- 
tained in  it.  By  this  instrument  the 
court  abroad  is  informed  of  the  pendency 
of  the  cause  and  the  names  of  the  foreign 
witnesses,  and  is  requested  to  cause  their 
depositions  to  be  taken  in  due  course  of 
law,  for  the  furtherance  of  justice,  with 
an  offer  on  the  part  of  the  tribunal  making 
the  request  to  do  \he  like  for  the  other  in 
a  similar  case.*  Treatise  on  Evidence,  vol. 
1,  320.  The  comity  in  behalf  of  which 
this  power  is  exercised  cannot,  of  course 
be  invoked  by  any  mere  investigation  com- 
mission. And  it  would  see  that,  by  act 
of  Congress,  the  power  of  the  federal 
courts  in  this  respect  has  been  restricted 
to  cases  in  which  a  foreign  government 
is  a  party  or  has  an  interest.  Rev.  St. 
f  4071   [infra,  p.  222]." 


Scope  of  section. —  This  section  only  pro- 
vides for  the  procedure  when  letters  roga- 
tory are  addressed  and  commissioner  ap- 
pointed; it  does  not  extend  to  casos  m 
which  examination  of  witnesses  will  be 
ordered.  In  re  Letters  Rogatory,  (1888) 
36  Fed.  306.  See  also  Matter  of  Spanish 
Consul,  (1867)  1  Ben.  225,  22  Fed.  Cas. 
No.  13,202. 

Where  a  forei^  government  refuses  to 
suffer  a  commission  to  be  executed  within 
its  jurisdiction,  the  Circuit  Court,  instead 
of  sending  a  commission,  will  send  letters 
rogatory.  Nelson  v.  U.  S.,  (1816)  Pet. 
C.  C.  235,  17  Fed.  Cas.  No.  10,116. 

This  section  does  not  restrict  the  inher- 
ent power  of  a  federal  court  to  issue  let- 
ters rogatory  in  cases  not  mentioned 
therein  when  testimony  of  witnesses  is 
desired  to  be  taken  in  countries  that  re- 
fuse to  compel  the  attendance  of  witnesses 
under  commissions;  aiid  where  the  wit- 
nesses are  likely  to  be  unwilling  the  ex- 
amination should  be  oral  and  not  on  writ- 
ten interrogatories.  De  Villeneuve  v. 
Morning  Journal  Ass'n,  (S.  D.  N.  Y. 
1913)  206  Fed.  70,  wherein  the  court  said: 
"Letters  rogatory  have  very  rarely  issued 
in  this  circuit.  The  statutes  of  the 
United  States  confer  no  general  power 
upon  the  courts  to  issue  them.  Section 
875,  Rev.  Stat.  U.  S.  .  .  .  does  treat  of 
letters  issued  in  cases  in  which  the 
United  States  is  a  party  or  has  an 
interest,  and  this  has  been  thought  evi- 
dence of  an  intention  upon  the  part 
of  Congress  to  restrict  the  inherent  power 
of  the  court.  However,  as  we  execute 
letters  rogatory  coming  from  foreign 
countries,  and  as  this  method  of  getting 
testimony  is.  most  necessary  in  countries 
which  refuse  to  compel  the  attend- 
ance of  witnesses  under  commissions, 
I  think  we  ought  not  to  suppose  that  Con- 
gress intended  to  limit  the  power  of  the 
court.  The  subject  has  been  consider^ 
in  various  aspects  in  the  Matter  of  Span- 
ish Consul  r  18671  1  Ben.  225,  22  Fed. 
Cas.  No.  13,202;  In  re  Pacific  R.  Com- 
mission, [N.  D.  Oal.  1887]  32  Fed.  241, 
266;  In  re  Letters  Rogatory,  [S.  D.  N.  Y. 
1888]  36  Fed.  306;  Gross  v.  Palmer, 
[N.  D.  111.  1900]  105  Fed.  833;  Benedict's 
Admiralty,  §  456.  This  case  is  one  in 
which  a  number  of  the  witnesses  are  likely 
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authenticated  under  the  seals  of  such  Departments,  respectively,  shall-  be 
admitted  in  evidence  equally  with  the  originals  thereof.     [B.  8.] 

Act  of  Sept.  15,  1789,  ch.  14,  1  Stat.  L.  69;  Act  of  Feb.  22,  1849,  ch.  61,  9  Stat.  L. 
347;  Act  of  May  31.  1854,  ch.  60,  10  Stat.  L.  297. 

Similar  provisions  relating  to  various  offices  are  contained  in  a  number  of  the 
following  sections  of  the  Revised  Statutes. 

Copies  of  public  documents,  etc.,  in  the  office  of  the  Commissioner  of  Indian  Affairs 
were  rendered  admissible  by  virtue  of  the  Act  of  July  26,  1892,  ch.  256,  S  3,  27  Stat.  L. 
273.    See  Indians. 

Similar  provisions  were  made  with  respect  to  copies  of  documents,  etc.,  required  to 
be  kept  under  the  Naturalization  Act  of  June  29,  1906,  ch.  3592,  by  section  28  thereof, 
34  Stat.  L.  606.    See  Naturalization. 

Similar  provisions  relating  to  records,  documents,  etc.,  in  the  office  of  the  Interstate 
Commerce  Commission  were  made  by  the  Act  of  Feb.  4,  1887,  ch.  104,  as  amended  by 
the  Act  of  June  29,  1906,  ch.  3591,  §  5,  34  Stat.  L.  590,    See  Interstate  Commerce. 


The  words  "  documents  **  and  "  papers  '* 
cannot  be  held  to  mean  every  document 
or  paper  on  file,  but  only  such  as  were 
maae  by  an  officer  or  agent  of  the  govern- 
ment in  the  course  of  his  official  duty. 
Block's  Case,  (1871)  7  Ct.  CI.  406. 

SeaL —  Unless  a  copy  of  a  record  is  au- 
thenticated by  a  seal  it  is  not  admissible 
in  evidence.  Newsom  v.  Langford,  (Tex. 
1916)  174  S.  W.  1036. 

Authentication. —  Statutes  providing  for 
authentication  must  be  understood  and  in- 
terpreted by  the  same  reasons  that  govern 
at  common  law.  Block's  Case,  (1871)  7 
Ct.  CI.  406. 

Where  the  original  bond  of  a  collector 
of  internal  revenue  was  in  tlie  custody  of 
the  treasury  department  and  was  wholly 
disconnected  from  the  transcript  certified 
by  the  register  of  the  treasury,  a  certifi- 
cate of  the  secretary  of  the  treasury  was 
held  to  be  a  sufficient  authentication  of 
the  copy  of  such  bond  in  a  suit  thereon. 
Chadwick  v.  U.  S.,   (1880)   3  Fed.  750. 

The  commissioner  of  pensions  certified 
that  "the  accompanying  page,  numbered 
1,  is  truly  copied  from  the  original  in  the 
office  of  the  commissioner  of  pensions." 
The  acting  secretary  of  the  interior,  under 
the  seal  of  the  department,  certified  to  the 
official  character  of  such  commissioner  of 
pensions,  and  the  faith  and  credit  to  which 
his  attestations  were  entitled.  The  cer- 
tificates in  question  taken  together  were 
held  to  be  a  substantial  compliance  with 
this  section.  Ballew  r.  U.  S.,  (1895)  160 
U.  S.  187,  16  S.  Ct.  263,  40  U.  S.  (L.  ed.) 
388. 

Where  the  certificates  of  the  commis- 
sioner of  patents,  under  seal,  show  that 
the  trademarks  in  question  were  deposited 
in  the  patent  office,  for  registration,  and 
that  with  each  mark  was  deposited  also  a 
statement,  a  copy  of  which  was  annexed 
to  each  certificate ;  such  certificate  further 
stating  that  a  declaration  under  oath  of 
a  member  of  the  firm  by  which  the  trade- 
mark was  so  registered  was  also  deposited, 
and  it  being  further  certified  that  the 
statement  under  oath  contained  certain 
declarations  almost  w^rd  for  word  in  the 
language  of  the  statutes,  it  was  held  that 
auch  certificates  were  not  admissible  un- 


der H.  S.  sec.  882,  not  being  copies 
authenticated  by  the  seal  of  the  depart- 
ment. U.  S.  V.  Steffens,  (1877)  24  Int. 
Rev.  Rec.  14,  27  Fed.  Gas.  No.  16,384. 

Presumption  of  genuineness. — In  Wynne 
t?.  U.  S.,  (1910)  217  U.  S.  234,  30  S.  Ct. 
447,  54  U.  S.  (L.  ed.)  748,  it  was  held 
that  the  genuineness  of  the  authentication 
of  a  copy  of  a  certificate  of  enrollment 
offered  in  evidence  to  establish  the  na- 
tional character  of  a  vessel  on  a  prose- 
cution for  a  crime  committed  on  ship- 
board will  be  assumed,  as  will  also  the 
official  character  of  the  purported  si^er 
and  the  signing  by  him,  or  one  authorized 
to  sign  for  him,  where  there  is  no  evidence 
casting  suspicion  upon  the  genuineness  of 
the  copy  or  of  the  seal,  or  the  signature, 
and  none  which  challenges  in  any  way  the 
American  character  of  the  ship. 

Copies  of  papers  relating  to  lands  or 
patents. — "  Under  this  provision  it  has 
been  customary  to  furnish  from  time  to 
time  from  the  various  departments  of  the 
government  copies  of  papers  and  docu- 
ments in  addition  to  tne  public  records 
relating  to  lauds  or  patents;  and  these 
have  been  admitted,  as  it  is  understood, 
in  evidence  at  the  trial  of  causes  by  the 
various  courts,"  (1877)  15  Op.  Atty.- 
Gen.  342. 

The  records  of  the  Pension  Office  are 
admissible  in  evidence,  equally  with  the 
certificate  issued,  to  prove  the  granting 
of  a  pension.  Pooler  v.  U.  S.,  (C.  C.  A. 
1904)   127  Fed.  509,  62  C.  C.  A.  307. 

Exemplified  copies  of  pension  vouchers 
executed  thirty  years  before,  made  pursu- 
ant to  this  section,  prove  themselves,  and 
are  admissible  in  exidence.  Murphy  v. 
Cady,  (1906)  145  .Alich.  33,  108  N.  W. 
493. 

A  copy  of  a  bond  certified  under  this 
section  is  not  evidence  of  the  execution  of 
such  bond,  where  the  same  is  denied,  but 
it  must  be  certified  under  R.  S.  sec.  886, 
shown  infra,  d.  199,  by  the  register,  sub- 
ject to  the  right  to  call  for  the  production 
of  the  original.  U.  S.  v.  Humason,  (1881) 
8  Fed.  71. 

Evidence  of  imposition  of  a  fine. — ^Where 
the  evidence  that  a  fine  had  been  imposed, 
under  R.  S.  sec.  3962    (shown  under  the 
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title    Postal    Seryige),    upon    the   con-  entitles  the  United  States  to  a  verdict 

tractor  of  a  mail  route  for  failure  to  per-  and  judgment  for  the  amount  of  the  fine, 

form  service  according  to  contract,  is  con-  U.  S.  v.  McCoy,  (C.  C.  A.  1900)   104  Fed. 

tained  in   a  document   authenticated  hy  669,  44  C.  C.  A.  125. 

the  postmaster-general,  under  the  seal  of  A  certified  copy  of  the  certificate  of  taz 

the  department,  as   required   under   this  commissioners  is  properly  admitted  in  evi- 

section,   such  document   is  admissible  in  dence  by  virtue  of  this  section.    Stephens 

evidence  of  the  imposition  of  such  fine,  v.  Long,  (1912)  92  S.  O.  65,  75  S.  E.  530. 
and^  until  overcome  by  competent  proofs 

Sec.  883.  [Copies  of  records,  etc.,  in  office  of  Solicitor  of  the  Treasury.] 

Copies  of  any  documents,  records,  books,  or  papers  in  the  oflSce  of  the 
Solicitor  of  the  Treasury,  certified  by  him  under  the  seal  of  his  oflSce,  or, 
when  his  oflSce  is  vacant,  by  the  oflScer  acting  as  Solicitor  for  the  time,  shall 
be  evidence  equally  with  the  originals.     [jB.  S,] 

Act  of  Feb.  22,  1849,  ch.  61,  9  Stat.  L.  347. 

Sec.  884.  [Instruments  and  papers  of  Comptroller  of  the  Currency.] 

Every  certificate,  assignment,  and  conveyance  executed  by  the  Comptroller 
of  the  Currency,  in  pursuance  of  law,  and  sealed  with  his  seal  of  oflftce,  shall 
be  received  in  evidence  in  all  places  and  courts ;  and  all  copies  of  papers  in 
his  office,  certified  by  him  and  authenticated  by  the  said  seal,  shall  in  all 
cases  be  evidence  equally  with  the  originals.  An  impression  of  such  seal 
directly  on  the  paper  shall  be  as  valid  as  if  made  on  wax  or  wafer.    [B.  8.] 

Act  of  June  3.  1864,  ch.  106,  13  Stat.  L.  100. 

By  virtue   of   this   section   certificates  of  a  national  bank,  signed  by  "  the  deputy 

from  the  comptroller's  office  authenticated  and  acting  comptroller  of  the  currency, 

by  his   seal   are   admissible   in   evidence.  and  attested  by  the  seal  of  office  of  the 

Weitzel  17.  Brown,  (Mass.  1916)  112  N.  E.  comptroller,   was   held   to   be   '' a   certifi- 

945.  cate,"  under  this  section.    Davis  <?.  Wat- 

"  Certificate."— The  commission  or  writ-  kins,  (1898)  66  Neb.  288,  76  N.  W.  575. 
ten  appointment  of  a  person  as  receiver 

Sec.  885.  [Organisation  certificates  of  national  banks.]  Copies  of  the 
organization  certificate  of  any  national  banking  association,  duly  certified 
by  the  Comptroller  of  the  Currency,  and  authenticated  by  his  seal  of  oflSce, 
shall  be  evidence  in  all  courts  and  places  within  the  jurisdiction  of  the 
United  States  of  the  existence  of  the  association,  and  of  every  matter  which 
could  be  proved  by  the  production  of  the  original  certificate.     [B,  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  101. 

As  to  the  form,  requisites,  etc.,  of  the  certificates  mentioned  in  the  text,  see  National 
Banks. 

Conclusiveness  of  comptroUer's  certifi-  organization  of  the  bank,  the  comptroller 

cate. —  In   an   action   brought   against   a  being  clothed  with  jurisdiction  of  deciding 

stockholder  of  a  bank  on  his  liability  as  in    reference    thereto.      Casey    v.    Galli, 

such,  the  comptroller's  certificate  is  con-  (1876)    04  U.  S.  673,  24  U.  S.   (L.  ed.) 

elusive   as    to    the    completeness    of    the  168. 

Sec.  886.  [Transcripts  from  books,  etc.,  of  the  Treasury,  in  suits 
against  ddinqnents.]  When  suit  is  brought  in  any  case  of  delinquency  of 
a  revenue  officer,  or  other  person  accountable  for  public  money,  a  transcript 
from  the  books  and  proceedings  of  the  Treasury  Department,  certified  by 
the  Register  and  authenticated  under  the  seal  of  the  Department,  or,  when 
the  suit  involves  the  accounts  of  the  War  or  Navy  Departments,  certified 
by   the    Auditors   respectively   charged    with  the   examination   of   those 
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accounts,  and  authenticated  under  the  seal  of  the  Treasury  Department, 
shall  be  admitted  as  evidence,  and  the  court  trying  the  cause  shall  be  author- 
ized to  grant  judgment  and  award  execution  accordingly.  And  all  copies 
of  bonds,  contracts,  or  other  papers  relating  to,  or  connected  with,  the  settle- 
ment of  any  account  between  the  United  States  and  an  individual,  when 
certified  by  the  Register,  or  by  such  Auditor,  as  the  case  may  be,  to  be  true 
copies  of  the  originals  on  file,  and  authenticated  under  the  seal  of  the 
Department,  may  be  annexed  to  such  transcripts,  and  shall  have  equal 
validity,  and  be  entitled  to  the  same  degree  of  credit  which  would  be  due 
to  the  original  papers  if  produced  and  authenticated  in  court :  Provided, 
That  where  suit  is  brought  upon  a  bond  or  other  sealed  instrument,  and 
the  defendant  pleads  **  non  est  factum,''  or  makes  his  motion  to  the  court, 
verifying  such  plea  or  motion  by  his  oath,  the  court  may  take  the  same  into 
consideration,  and,  if  it  appears  to  be  necessary  for  the  attainment  of  jus- 
tice, may  require  the  production  of  the  original  bond,  contract,  or  otiier 
paper  specified  in  such  affidavit.    [B,  8.] 

Act  of  March  3,  1797,  ch.  20,  1  Stat.  L.  512;  Act  of  March  3,  1817,  ch.  45,  3  Stat.  L. 
367. 

Certification  of  the  transcripts  required  by  this  section  was  required  by  the  Act  of 
July  31,  1894,  ch.  174,  §  17,  given  as  amended,  infra,  p.  227. 


Constitutionality. —  "It  has  long  since 
been  decided  by  the  Supreme  Court  that 
the  legislature  had  the  power  to  establish 
new  i-ules  of  evidence,  in  derogation  of 
the  common  law,"  by  making  transcripts 
from  the  departments  at  Washington  evi- 
dence against  public  debtors.  U.  S.  v. 
Harrill,  (1867)  McAll.  243,  26  Fed.  Caa. 
No.  15,310. 

General  application  of  section. — The  pro- 
vision in  this  section,  as  to  the  admission 
of  authenticated  copies,  is  not  restricted 
to  certain  cases,  but  is  general,  and  ap- 
plies to  all  cases  where  the  evidence  is 
required,  being  ''founded  upon  a  prudent 
precaution  to  guard  against  the  loss  of 
the  original."  U.  S.  v.  Lent,  (1825) 
1  Paine  417,  26  Fed.  Cas.  No.  15,593. 

"Accountable  for  public  money.** — A 
commissioner  of  claims  under  Act  of  Con- 
gress, March  3,  1797,  1  Stat.  L.  612,  who 
had  received  money  in  advance  for  the 
contingencies  of  his  office,  was  held  to  be 
a  receiver  of  public  money,  and  account- 
able therefor.  U.  S,  v,  Lee,  (1824)  2 
Cranch  C.  C.  462,  26  Fed.  Cas.  No.  15,686. 

It  being  a  part  of  the  duty  of  an  Indian 
agent  to  receive  and  disburse  public 
moneys,  he  is,  therefore,  a  "  person  ac- 
coimtable  for  public  money,"  within  the 
meaning  of  this  section,  and  the  treasury 
transcript  is  sufficient  to  establish  an 
indebtedness  on  his  part  to  the  govern- 
ment for  moneys  claimed  to  have  been 
received  by  him,  and  not  properly  dis- 
bursed or  accounted  for.  U.  S.  v.  AUen, 
(1888)  36  Fed.  174. 

This  section,  so  far  as  respects  the  cer- 
tification of  accounts,  being  confined  to 
suits  founded  on  the  "delinquency  of  a 
revenue  officer,  or  other  person  account- 
able for  public  money,"  it  was  held  that 
an  action  against  the  superintendent  of  a 


mint  on  his  official  bond,  on  the  ground 
that  he  had  not  safely  kept  the  moneys 
and  bullion,  with  the  keeping  of  which  he 
had  been  intrusted,  was  not  a  suit  brought- 
in  such  case  of  delinquency,  etc.,  and  that 
the  transcript  could  not  be  admitted. 
U.  S.  V.  Bosbyshell,   (1896)   73  Fed.  616. 

Nature  of  transcript. —  By  the  expres- 
sion, "a  transcript  from  tne  books  and 
proceedings  of  the  treasury,  certified  by 
the  register,"  etc.,  it  is  understood  that 
the  whole  accounts  as  they  appear  in  the 
books,  the  elements  out  of  which  the  re- 
ported balance  is  formed,  together  with 
aU  the  proceedings  which  have  been  had 
concerning  them,  shall  be  certified  and 
submitted  to  the  court  and  jury.  A  full 
transcript  from  the  books  containing  the 
accounts,  and  also  of  the  proceedings  of 
the  treasury  ir  relation  to  them,  in  ad^ 
mitting  or  rejecting  disputed  vouchers, 
charges,  etc.,  is  indispensable;  a  mere 
exhibition  of  the  balance  not  being  suffi- 
cient. U.  S.  V.  Patterson,  (1829)  Gilp. 
44,  27  Fed.  Cas.  No.  16,008;  U.  S.  v. 
Hilliard,  (1843)  3  McLean  324,  26  Fed. 
Cas.  No.  15,368. 

While  a  garbled  statement  is  not  evi- 
dence, or  a  mutilated  statement,  wherein 
the  debits  shall  be  presented  and  the 
credits  suppressed,  or  perhaps  a  statement 
of  results  only,  it  still  seems  to  be  clear 
that  it  is  not  necessary  that  every  ac- 
count with  an  individual,  and  all  of  every 
account,  shall  be  transcribed  as  a  con- 
dition of  the  admissibility  of  any  one 
account.  The  statement  presented  should 
be  complete  in  itself,  perfect  for  what  it 
purports  to  represent,  and  give  both  sides 
of  the  account  as  the  same  stands  upon 
the  books.  U.  S.  i?.  Gaussen,  (1873)  19 
Wall.  198,  22  U.  S.  (L.  ed.)  41;  Gratiot 
V.  U.   S.,    (1841)    15  Pet.   336,   10   U.  S. 
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(L.  ed.)  769;  U.  S.  t?.  Irving,  (1843)  1 
How.  250,  11  U.  S.  (L.  ed.)  120;  Hoyt  v. 
U.  S.,  (1850)  10  How.  109,  13  U.  S. 
(L.  ed.)  348. 

Statutory  mode  of  authenticating  tran- 
script strictly  followed. —  The  mode  of 
authenticating  transcripts  from  the  de- 
partments at  Washington,  as  prescribed 
by  law,  must  be  strictly  pursued.  U.  S. 
17.  Harrill,  (1857)  McAll.  243,  26  Fed. 
Cas.  No.  16,310. 

Authentication  by  the  assistant  secre- 
tary of  the  treasury  of  a  quarterly  return 
of  a  collector  of  internal  revenue  is  suffi- 
cient. Chadwick  t;.  U.  S.,  (1880)  3  Fed. 
750. 

£z  parte  statements  of  post-office  offi- 
cials.—  In  an  action  b^  the  United  States 
against  a  party  on  his  bond  as  a  post- 
master, to  recover  an  alleged  deficit  in 
his  accounts,  ex  parte  statements  of  ac- 
coimt  made  by  post-office  officials  are  not 
admissible  as  competent  evidence  to  sup- 
port a  judgment,  it  not  being  the  inten- 
tion of  the  law  that  executive  officers 
should  be  clothed  with  the  power  thus  to 
usurp  the  province  of  court  and  jury,  and 
decide,  finally  and  irrevocably,  questions 
of  fact  upon  ex  parte  and  hearsay  state- 
ments." U.  S.  V,  Case,  (1892)  49  Fed. 
270  [citing  U.  S.  v,  Jones,  (1834)  8  Pet. 
376,  8  U.  S.  (L.  ed.)  979;  U.  S.  v.  For- 
sythe,  (1855)  6  McLean  684;  26  Fed.  Cas. 
No.  15,133;  U.  S.  V.  Buford,  (1830)  3 
Pet.  12,  7  U.  S.  (L.  ed.)  685;  Hoyt  v, 
U.  S.,  (1860)  10  How.  109,  13  U.  S. 
(L.  ed.)  348;  U.  S.  v.  Smith,  (1888)  36 
Fed.  490;  Cox  v.  U.  S.,  (1832)  6  Pet. 
172,  8  U.  S.  (L.  ed.)  369;  Smith  t?.  U.  S., 
(1831)  5  Pet.  292,  8  U.  S.  (L.  ed.)  130; 
U.  S.  V.  Edwards,  (1839)  1  McLean  467, 
26  Fed.  Cas.  No.  15,026;  U.  S.  v.  Patter- 
son, (1829)  Gilp.  44,  27  Fed.  Cas.  No. 
16,008;  U.  S.  V.  Beattie,  (1829)  Gilp.  92, 
24  Fed.  Cas.  No.  14,654;  Bruce  <?.  U.  S., 
(1854)  17  How.  437,  16  U.  S.  (L.  ed.) 
129;  U.  S.  V.  Irving,  (1843)  1  How.  250, 
11  U.  S.   (L.  ed.)   120]. 

Transcript  prima  facia  evidence. —  The 
transcript  from  the  books  and  proceedings 
of  the  treasury  department  is,  under  this 
section,  made  prima  facie  evidence  of  the 
facts  stated  therein,  so  far  as  the  same 
are  authorized  by  law.  U.  S.  v.  Eggles- 
ton,  (1877)  4  Sawy.  199,  26  Fed.  Cas. 
No.  16,027  [citing  Walton  t?.  U.  S.,  (1824) 
9  Wheat.  651,  6  U.  S.  (L.  ed.)  182;  U.  S. 
V.  Buford,  (1830)  3  Pet.  12,  7  U.  6. 
(L.  ed.)  685;  U.  S.  17.  Jones,  (1834)  8 
Pet.  376,  8  U.  S.  (L.  ed.)  979;  Gratiot 
f?.  U.  S.,  (1841)  15  Pet.  336,  10  U.  S. 
(L.  ed.)  759;  U.  S.  v.  Irving,  (1843)  1 
How.  250,  11  U.  S.  (L.  ed.)  120;  Hoyt  V. 
U.  S.,  (1850)  10  How.  109,  13  U.  S. 
(L.  ed.)  348;  Bruce  v,  U.  S.,  (1854)  17 
How.  437,  16  U.  S.  (L.  ed.)  129] ;  Harvey 
V,  U.  S.,  (C.  C.  A,  1899)  97  Fed.  452, 
38  C.  C.  A.  267  [citing  Smith  v,  U.  S., 
(1831)  6  Pet.  292,  8  U.  S.  (L.  ed.)  130; 
V»  S,  f7,  Pipson,  (1880)   102  U.  S.  548,  ^ 


U.  S.  (L.  ed.)  226;  Moses  v.  U.  8.,  (1897) 
166  U.  S.  671,  17  S.  Ct.  682,  41  U.  S. 
(L.  ed.)  1119] ;  U.  S.  t?.  Du  Perow,  (N.  D. 
Ohio  1913)  208  Fed.  895.  But  see  contra, 
Dennis  v,  U.  S.,  (Ariz.  1898)  52  Pac.  353; 
U.  S.  I?.  Ralston,  (1883)  17  Fed.  895, 
holding  that  transcripts  are  not  to  be 
considered  as  making  a  prima  facie  case 
in  favor  of  the  government;  U.  S.  v. 
Corwin,  (1867)  1  Bond  149,  25  Fed.  Cas. 
No.  14,870,  holding  that  in  an  action  on 
a  bond  the  principal  and  sureties  have 
the  right  1x>  establish  non-allowed  credits. 

In  U.  S.  V,  Pierson,  (C.  C.  A.  1906) 
145  Fed.  814,  76  C.  C.  A.  390,  it  was  held 
that,  in  the  absence  of  countervailing 
evidence  in  an  action  on  the  bond  of  an 
Indian  agent,  the  introduction  of  a  duly 
certified  transcript  of  the  books  and  pro- 
ceedings of  the  treasury  department  es- 
tablished a  prifiM  fcune  case  in  favor  of 
the  government  entitling  it  to  judgment. 

This  section  contemplates  the  certifica- 
tion only  of  a  bookkeeper's  plain  state- 
ment of  account;  and  therefore  a  state- 
ment made  in  a  certified  copy  of  a 
postmaster's  account,  after  showine  that 
a  charge  was  made  against  him,  that  it 
was  on  account  of  money  paid  by  him  to 
a  laborer  *'  for  which  no  service  was  per- 
formed," was  held  not  to  be  admissible  in 
evidence  against  him.  Nagle  v.  U.  S., 
(C.  C.  A.  1906)  145  Fed.  302,  76  0.  0.  A. 
181. 

Rulings  of  treasury  department. — 
Where,  in  an  action  on  the  bond  of  an 
Indian  agent,  the  transcript  of  the  books 
and  proceedings  in  the  treasury  depart- 
ment contain*^  a  debit  and  credit  state- 
ment of  the  account  and  a  showing  of  the 
items  in  dispute,  it  was  held  not  to  be 
objectionable  because  it  also  contained  ex- 
planatory memoranda  showing  the  ground 
of  the  rulings  of  the  accounting  officers 
concerning  the  items  rejected,  and,  in 
some  instances,  the  evidence  on  which  they 
relied.  U.  S.  t?.  Pierson,  (C.  C.  A.  1906) 
145  Fed.  814,  76  C.  C.  A.  390. 

Where  departmental  treasury  regula- 
tions are  printed,  and  a  duplicate  copy  of 
such  regulations  was  found  in  a  book 
kept  by  the  collector,  such  book  contain- 
ing a  large  number  of  treasury  circulars 
from  the  commissioners,  it  was  held  that 
such  regulations  in  the  form  of  a  circular 
might  he  admitted  as  evidence  in  a  suit 
against  the  collector.  Chadwick  v,  U.  S., 
(1880)    3  Fed.  750. 

Evidence  of  receipt  of  money. —  In  U.  S. 
V.  Pierson,  (C.  C.  A.  1906)  145  Fed.  814, 
76  C.  C.  A.  390,  it  was  held  that  in  an 
action  on  the  bond  of  a  United  States 
Indian  agent  a  transcript  of  the  books 
and  proceedings  of  the  treasury  depart- 
ment was  not  evidence  of  the  receipt  by 
such  agent  of  moneys  that  did  not  come 
to  his  hands  through  the  ordinary  chan- 
nels of  the  department. 

Evidence  of  execution  of  bond. —  It  has 
been  held  that  in  an  action  on  a  bond  ql 
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an  Indian  agent  if  its  execution  is  denied 
it  may  be  proved  by  a  copy  certified  by 
the  register  of  the  treasury  under  the 
seal  of  the  department.  U.  S.  v.  Hu- 
mason,  (C.  C.  Ore.  1881)  8  Fed.  71. 

Restatement  of  accounts. —  Under  this 
section,  a  disbursing  officer's  accoiints 
may,  under  some  circumstances,  and  with 
reference  to  certain  matters,  be  restated 
by  the  treasury,  and,  when  so  restated, 
they  ma^  be  used  to  make  a  prima  facie 
case  against  him.  U.  S.  v.  Butler,  ( 1902 ) 
114  Fed.  682  [citing  Soule  v.  U.  S.,  (1879) 
100  U.  6.  8,  25  U.  S.  (L.  ed.)  636;  Moses 
t?.  U.  S.,  (1897)  166  U.  S.  671,  17  S.  Ct. 
682,  41  U.  S.   (L.  ed.)   1119]. 

A  copy  of  a  paymaster's  bond  certified 
according  to  the  "Act  to  provide  more 
effectually  for  the  settlements  of  accounts 
between  the  United  States  and  receivers 
of  public  money"  was  held  to  be  com- 
petent evidence  in  U.  S.  t?.  Vanzandt, 
(1822)  2  Oranch  O.  C.  338,  28  Fed.  Cas. 
No.  16,611.  The  case  was  reversed  on 
other  grounds  in  (1826)  11  Wheat.  184, 
6  U.  S.   (L.  ed.)   448. 

Transcripts  held  suffident. —  In  a  suit 
upon  the  bond  of  a  purser  in  the  navy,  a 
transcript  from  the  books  and  proceedings 
of  the  treasury  department,  authenticated 
by  the  fourth  auditor  and  setting  out  the 
state  of  account  between  the  treasury  de- 
partment and  such  purser,  the  secretary 
of  the  treasury  certifying  to  the  identity 
and  official  position  of  such  fourth  auditor 
at  the  time  of  such  certification  by  him, 
was  held  admissible  and  competent  evi- 
dence. U.  S.  V.  Bell,  (1884)  111  U.  S. 
477,  4  S.  Ct.  498,  28  U.  S.   (L.  ed.)   477. 

Where  a  suit  was  brought  by  the  United 
States  against  an  Indian  agent  for  a 
balance  of  government  money  alleged  to 
be  in  his  hands,  the  objection  that  the 
transcript  from  the  treasury  books  was 
not  accompanied  by  authenticated  copies 
of  his  receipts  was  overruled;  and  it  was 
further  held  that,  a  transcript  being  only 
prima  facie  evidence,  if  the  defendant  dis- 
puted any  of  the  charges  against  him,  he 
was  able,  by  proper  application  to  the 
court,  supported  by  sufficient  evidence,  to 
obtain  the  original  vouchers  on  which  he 
was  charged,  if  necessary  to  his  defense 
and  to  show  that  the  debit  against  him 
was  erroneous;  and  if  it  appeared  on  the 
face  of  the  account  that  an  item  was 
charged  against  him  which  had  not  come 
to  his  hands  in  the  regular  and  ordinarv 
operations  of  the  government,  and  of 
which,  therefore,  the  accounting  officers 
could  have  no  ofificial  knowledge,  the  tran- 
script would  not  be  evidence  to  support 
that  charge.  Bruce  v.  U.  S.,  (1854)  17 
How.  437,  16  U.  S.   (L.  ed.)    129. 

An  action  was  brought  to  recover  dam- 
ages accruing  to  the  United  States  by 
reason  of  the  failure  of  a  certain  person 
to  comply  with  his  bid  to  furnish  certain 
supplies  for  the  government  military 
posts,  the  action  being  against  him  per- 


sonally and  his  sureties  on  the  bond. 
There  was  introduced  as  evidence  a  United 
States  treasury  transcript  duly  certified 
under  this  section,  incluaed  in  such  tran- 
script being  the  notice  to  the  defendant 
of  the  acceptance  of  his  bid  inclosing  con- 
tract and  Dond,  and  his  letter  declining 
to  enter  into  the  agreed  contract  and  to 
furnish  the  required  bond,  along  with  an 
itemized  statement  and  account  showing 
the  purchases  by  the  government  in  con- 
sequence of  the  default.  The  objection 
that  such  transcripts  are  admissible  in 
suit  against  revenue  officers  or  other  per- 
sons accountable  for  public  moneys  only, 
was  overruled,  and  the  transcript  was 
admitted.  U.  S.  v.  Drachman,  (Ariz. 
1896)  43  Pac.  222  [citing  U.  S.  v.  Griffith, 
(1822)  2  Cranch  C.  C.  366,  26  Fed.  Cas. 
No.  15,263,  and  U.  8.  v.  Ellis,  (1887)  2 
Ariz.  253,  14  Pac.  300],  affirmed  Dennis 
V.  U.  S.,   (Ariz.  1898)   52  Pac.  353. 

Where  a  separate  action  was  brought 
against  the  sureties  on  a  bond  it  was  held 
that  a  certified  transcript  of  the  col- 
lector's account  might  be  admitted.  Chad- 
wick  r.  U.  S.,  (1880)  3  Fed.  750. 

Where  an  account  of  a  contractor  had 
been  duly  adjusted  by  the  proper  account- 
ing ofidcers  of  the  treasury,  certified,  and 
authenticated,  it  was  held  that  it  might 
be  received  as  evidence  of  money  which 
had  been  advanced  to  him  and  also  of 
certain  payments  made  by  sundry  officers 
of  the  army  for  the  purchase  of  provi- 
sions, in  consequence  of  the  contractor's 
having  failed  to  make  the  necessary  sup- 
plies according  to  his  contract.  U.  S.  v. 
Griffith,  (1822)  2  Cranch  C.  C.  366,  26 
Ked.  Cas.  No.  15,263. 

Wliere  a  collector's  accoiuts  were  re- 
turned to  the  treasurer  each  quarter,  but 
he  did  not  assume  and  surrender  his  office 
on  any  even  quarter  day,  but  on  a  day 
between  the  beginning  and  end  of  a  quar- 
ter, it  was  held  that  a  restatement  and 
transcript  from  the  treasurer  of  his  ac- 
counts to  the  termination  of  his  term 
might  be  received  as  legal  evidence  in  the 
action  against  the  sureties.  U.  S.  t>, 
Irving,  (1843)  1  How.  260,  11  U.  S. 
(L.  ed.)  120. 

A  trea&urv  transcript,  having  been 
certified  by  the  register  and  secretary  of 
the  treasury,  as  required  by  this  section, 
was  held  to  be  competent  to  show  what 
public  moneys  the  defendant,  in  an  action 
against  him  upon  his  bond  in  the  case  of 
a  special  Indian  agent,  had  received,  and 
what  disbursements  made  by  him  had 
been  approved.  U.  S.  v.  Smith,  (1888) 
36  Fed.  490. 

Where  a  party  was  sued  for  money  al- 
leged to  have  been  paid  to  him  by  mistake 
by  one  of  the  disbursing  officers  of  the 
government,  it  was  not  error  to  exclude 
the  certified  transcript  from  the  books  of 
the  second  auditor's  office  as  evidence, 
this  section  relating  only  to  suits  against 
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persons  accountable  for  public  money  as 
Buch.  U.  S.  V,  Radowitz,  (1879)  8  Rep. 
203,  27  Fed.  Cas.  No.  16,112. 

Transcripts  held  insufficient. — ^An  action 
was  brought  against  the  sureties  of  a 
United  States  marshal  thirty-three  years 
after  the  expiration  of  his  term  of  office 
and. several  years  after  he  died.    To  su^- 

Sort  such  action  there  was  offered  in  evi- 
ence  a  transcript  from  the  books  and 
proceedings  of  the  treasury  department, 
fragmentary  and  incomplete  in  itself,  and 
coTering  only  a  portion  of  the  term,  and 
not  containing  a  single  item  of  account  for 
almost  the  last  two  years  that  he  remained 
in  office.  It  was  held  that  a  judgment 
based  thereon  for  certain  moneys  expended 
and  which  were  thereby  sho'wn  to  have 
been  claimed  b}  the  marshal  to  have  been 
rejected  or  suspended  by  the  government, 
should  be  reversed.  Harvey  v.  U.  S.,  (C. 
C.  A.  1899)  97  Fed.  452,  38  C.  C.  A.  267 
[Giting  U.  S.  v.  Pinson,  (1880)  102  U.  S. 
648,  26  U.  S.  (L.  ed.)  226;  U.  S.  v.  Gaus- 
sen,  (1873)  19  Wall.  198,  22  U.  S.  (L.  ed.) 
41;  U.  S.  V.  Stone,  (1882)   106  U.  8.  .525, 

1  S.  Ct.  287,  27  U.  S.  (L.  ed.)  163;  U.  S. 
c.  Hunt,   (1881)    105  U.  S.  183,  26  U.  S. 

(L.  ed.)    1037;  U.  S.  t?.  Dumas,    (1893) 

149  U,   S.  278,   13  S.  Ct.  872,  37  U.  S. 

(L.  ed.)  734;.Soule  v.  U.  S.,  (1879)  100 
U.  8.  11;  Smith  v.  U.  8.,  (1831)  5  Pet. 
292,  8  U,  8.  (L.  ed.)  130;  U.  8.  i?.  Smith, 

(1888)  35  Fed.  490]. 

Where  the  account  of  a  revenue  officer, 
or  other  person  who  was  intrusted  with 
the  custody  of  public  money  and  who  was 
an  alleged  delinquent  in  regard  thereto, 
had  been  finally  adjusted  by  the  proper 
officers,  it  was  held  that  such  accoimt  is 
not  admissible  under  this  section,  unless 
it  is  certified  by  the  proper  officer  and 
authenticated  under  a  department  seal  to 


be  "  a  transcript  from  the  books  and  pro- 
ceedings of  the  treasury  department;** 
and  where  the  certificate  states  that  the 
"  transcript "  is  a  true  cop»y  of  the  origi- 
nal on  file,  it  is  not  a  sufficient  certificate, 
this  being  the  certificate  an  officer  would 
make  in  reference  to  mere  copies  of  bonds, 
contracts,  or  other  papers  relating  to  or 
connected  with  the  final  adjustment  of  the 
account.  U.  S.  v.  Pinson,  (1880)  102 
U.  8.  648,  26  U.  8.  (L.  ed.)  226. 

Where  there  was  an  action  on  a  bond 
given  by  the  defendant  to  secure  the  faith- 
ful performance  by  a  party  of  his  duties* 
as  special  Indian  agent,  and  there  was  a 
treasury  transcript  certified  by  the  regia- 
ter  and  secretary  of  the  treasury^  contain- 
ing a  statement  on  the  debit  side  of  the 
charge  "  for  government  property  received 
at  the  Western  Shoshone  Agency,  and  not 
properly  accounted  for,"  the  transcript, 
however,  not  showing  of  what  the  property 
consisted  nor  the  manner  in  wnicn  the 
value  of  the  same  was  ascertained,  it 
was  held,  notwith8ta.nding  the  fact  that 
there  was  attached  to  the  transcript 
another  paper  professing  to  describe  the 
property  item  by  item  and  stating  the 
value  of  the  various  articles,  but  not 
showing  in  what  way  such  values  were 
ascertained  and  not  professing  to  be  a 
transcript  from  any  book  Kept,  or  a  copy 
of  any  document  on  file  in  the  treasury 
department,  but  probably  being  compiled 
from  original  returns  made  by  the  Indian 
agent  of  public  property  in  his  possession 
now  on  file  in  the  department  and  profess- 
ing to  show  what  portion  of  such  property 
had  not  been  accounted  for  by  proper 
vouchers,  that  such  treasury  transcript 
was  not  admissible  under  this  section. 
U.  8.  V.  Smith,  (1888)  36  Fed.  490. 


Sec.  887.  [TranseriptB  from  books  of  the  Treasury  in  indictments  for 
embezjdement  of  public  moneys.]  Upon  the  trial  of  any  indictment  against 
any  person  for  embezzling  public  moneys,  it  shall  be  sufficient  evidence,  for 
the  purpose  of  showing  a  balance  against  such  person,  to  produce  a  tran- 
script from  the  books  and  proceedings  of  the  Treasury  Department,  as  pro- 
vided by  the  preceding  section.     [B.  8,] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  63;  Act  of  March  2,  1797,  ch.  20,  1  Stat.  L. 
512. 


Against  whom  evidence  can  be  used. — 
The  evidence  mentioned  in  the  section 
**'  can  only  be  used  against  persons  who 
are  previously  declared  to  be  guilty  of 
embezzlement."  (1855)  7  Op.  Atty.-Gen. 
82. 

Officer  of  United  States. —  Under  section 
16  of  the  Act  of  Aug.  1,  1846,  ch.  90, 
9  Stat.  L.  63,  the  facts  showed  that  W. 
having  been  constituted  an  attorney  by 
certain  Indians  to  collect  from  the  govern- 
ment claims  for  back  pay  and  bounty 
due  them  for  military  services,  he  was, 
upon    executing    a    bond    to    the    United 


.States  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  attorney, 
and  filing  the  same  in  t)ie  interior  de- 
partment, also  empow...J  as  a  special 
agent  of  that  department,  without  com- 
pensation (except  such  fees  as  were  then 
or  might  thereafter  be  authorized  by  aaid 
department),  to  collect  and  pay  over  to 
the  ,said  Indians  their  claims.  The  ap- 
pointment as  such  special  agent  was  not 
made  in  pursuance  of  any  law  of  Con- 
gress. It  was  held  that  W.  did  not  be- 
come, by  virtue  of  that  appointment,  or 
by  tlie  execution  of  the  bond,  an  officer  of 
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the  United  States  witliin  the  meaning  of 
this  section  and  subject  to  prosecution 
thereunder;  but  it  was  advis^  that  the 
secretary  of  the  interior  might  proceed 
by  civil  action  on  the  bond  for  any  breach 
of  its  conditions,  and  seek  the  recovery 
of  whatever  damages,  if  any,  the  govern- 


ment  has   thereby    sustained.     Wright's 
Case,  (1871)  13  Cip.  Atty.-Gen.  588. 

Garbled  and  mutilated  statements. — See, 
under  R.  S.  sec.  886,  aupra,  p.  199,  U.  S.  v. 
Gaussen,  (1873)  19  WaU.  198,  22  U.  S. 
(L.  ed.)  41,  and  other  cases  cited  as  to 
garbled  and  mutilated  statements. 


See.  888.  [Copies  of  returns  in  returns-office.]  A  copy  of  any  return 
of  a  contract  returned  and  filed  in  the  returns-office  of  the  Department  of 
the  Interior,  as  provided  by  law,  when  certified  by  the  clerk  of  the-  said 
.office  to  be  full  and  complete,  and  when  authenticated  by  the  seal  of  the 
Department,  shall  be  evidence  in  any  prosecution  against  any  officer  for 
falsely  and  corruptly  swearing  to  the  affidavit  required  by  law  to  be  made 
by  such  officer  in  making  his  return  of  any  contract,  as  required  by  law,  to 
said  returns-office.    [R.  S.] 

Act  of  June  2,  1862,  ch.  93,  12  Stat.  L.  412. 

Sec.  889.  [Copies  of  Post-Office  records  and  of  Auditor's  statement  of 
accounts.]  Copies  of  the  quarterly  returns  of  postmasters  and  of  any 
papers  pertaining  to  the  accounts  in  the  office  of  the  Sixth  Auditor,  and 
transcripts  from  the  money-order  account-books  of  the  Post-Office  Depart- 
ment, when  certified  by  the  Sixth  Auditor  under  the  seal  of  his  office,  shall 
be  admitted  as  evidence  in  the  courts  of  the  United  States,  in  civil  suits  and 
criminal  prosecutions ;  and  in  any  civil  suit,  in  case  of  delinquency  of  any 
postmaster  or  contractor,  a  statement  of  the  account,  certified  as  aforesaid, 
shall  be  admitted  in  evidence,  and  the  court  shall  be  authorized  thereupon 
to  give  judgment  and  award  execution,  subject  to  the  provisions  of  law  as  to 
proceedings  in  such  civil  suits.    [R.  8.] 

Act  of  March  3,  1826,  ch.  64,  4  Stat.  L.  113;  Act  of  July  2,  1836.  ch.  270,  5  Stat.  L. 
82;  Act  of  May  17,  1864,  ch.  87,  13  Stat.  L,  78;  Act  of  Julv  27,  1868,  ch.  246,  15  Stat. 
L.  197. 

The  Sixth  Auditor  waa  designated  the  Auditor  for  the  Post  Office  Department  by  a 
provision  of  the  Act  of  July  31,  "1894,  dh.  174,  S  3,  28  Stat  L.  206.  See  Treasuby 
Depabtment. 

ers,  but  merely  purport  to  be  the  balances 
of  said  quarterly  returns  as  audited  and 
adjusted  by  the  officers  of  the  government, 
does  not  destroy  the  competency  of  tJie 
transcripU.  U.  S.  v.  Hodge.  (1861)  13 
How  478,  14  U.  S.   (L.  ed.)   231. 

A  certified  account  from  the  books  of 
the  auditor  for  the  Post  Office  Department 
comes  within  this  statute.  U.  S.  v.  Mc- 
Coy, (1904)  193  U,  S.  593,  24  S.  Ct.  630, 
48  U.  S.  (L.  ed.)  805. 

Postmaster-generars  order. —  In  an  ac- 
tion brought  by  the  United  States  to  re- 
cover from  a  postmaster  and  his  suretiep 
money  alleged  to  have  been  illegally  re- 
tained by  him  while  such  postmaster,  an 
order  was  issued  by  the  postmaster-gen- 
eral alleging  that  false  business  returns 
had  been  made  by  the  postmaster,  and 
that,  by  reason  thereof,  a  definite  com- 
pensation would  be  allowed  him,  in  place 
of  commissions  as  heretofore.  Such  order 
was  held  admissible  as  evidence.  U.  S. 
V  Marks,  (1898)  5  Ariz.  404.  52  Pac. 
773. 


A  transcript  of  the  quarterly  report  de- 
scribed in  the  indictment,  duly  certified  by 
the  sixth  auditor  of  the  treasury  for  the 
Post  Office  Department,  was  held  to  have 
been  properly  admitted  in  evidence.  U.  S. 
V.  Snyder,  (1882)   14  Fed.  554. 

Transcript  giving  balance. —  Where  a 
transcript*  from  the  Post  Office  Depart- 
ment set  out  the  balance  due  by  the  post- 
master, without  giving  full*  items,  such 
balance  having  been  struck  by  the  post- 
master himself,  and  acknowledged  by  nim, 
the  transcript  was  held  admissible.  Law- 
rence f?.  U.  S.,  (1841)  2  McLean  581,  16 
Fed.  Gas.  No.  8,146. 

Balances  of  quarterly  returns  audited 
and  adjusted  by  government  officers. — 
Where  transcripts  of  accounts  are  offered 
in  evidence  in  an  action  to  recover  upon 
a  postmaster's  bond,  the  fact  that  the 
items  charged  in  such  accounts,  as  .bal- 
ances of  quarterly  returns,  do  not  pur- 
port on  the  face  of  such  accounts  to  be 
balances  acknowledged  bv  him,  and  that 
they  are  not  supported  oy  proper  vouch- 
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Omission  of  credits  from  transcript. —  Bride  v.  U.  8.^  (C  O.  A.  1900)  101  Fed. 

Where  a  transcript  of  the  account  in  a  821,  42  0.  0.  A.  98, 

Buit  brought  upon   a  postmaster's    bond  Transcript  as  prima  facie  eyidence. — A 

omitted  allowed  credits,  it  was  held  that  suit  was  instituted  by  the  government  to 

such  omission  did  not  destroy  the  suffi-  recover   on   a  postmaster's   bond,    and  a 

ciency  of  the  transcript.    U.  S.  v.  Harrill,  duly  certified  transcript  of  the  books  of 

(1857)   McAdl.  243,  26  Fed.  Cas.  No.  15,-  the    United    States    treasury   department 

310,  citing  U.  S.  r.  Hodge,  (1851)  13  How.  showing  the  post-office  accounts  between 

478,  14  U.  S.   (L.  ed.)   231.  the  government  and  the  postmaster  was 

Where,  in  an  action  to  recover  upon  a  offered  as  evidence.     The  competency  of 

postmaster's  bond,  certified  transcripts  of  this  evidence  was  sustained,  but  the  court 

accounts  are  offered  in  evidence,  the  fact  held  that   it  was  only  prima  facie  evi- 

that  they  do  not  purport  to  contain  the  dence,  subject  to  be  met  by  other  compe- 

statement  of  credits  claimed  by  the  post-  tent  proof.    U.  S.  v.  Carlovitz,  (C.  C.  A. 

master  and  disallowed  by  the  government  1897)  80  Fed.  852,  52  U.  S.  App.  168,  26 

does  not  invalidate  the  transcripts.    U.  S.  C.  C.  A.  188;  U.  S.  i;.  Dumas,  (1893)   149 

r.  Hodge,   (1851)    13  How.  478,  14  U.  S.  U.  S.  278,  13  S.  Ct.  872,  37  U.  S.  (L.  ed.) 

(L.  ed.)  231.  734    [citing   U.   S.   v.    Irving,    (1843)     1 

Quarterly  reports  signed  by  postmaster,  How.  250,  11  U.  S.  (L.  ed.)  120;  U.  S.  v. 

but  made  out  in  handwriting  of  the  ac-  Hodge,  (1851)  13  How.  478,  14  U.  S.  (L. 

cused  assistant. —  An  assistant  postmaster  ed.)  231;  Watkins  v.  U.  S.,  (1869)  9  Wall, 

was   indicted  for  embezzling  government  759,  19  U.  S.  (L.  ed.)  820;  Soule  t\  U.  S., 

money.    Quarterly  reports  were  sent  in  to  (1879)    100  U.  S.  8,  25  U.  S.    (L.  ed.) 

the  government  signed  by  the  pK)stmaster,  536];  U.  S.  v.  Marks,  (1898)  5  Ariz,  404, 

but  made  out  in  the  handwriting  of  the  52  Pac.  773. 

accused.    These  reports,  duly  certified  as  See  under  R.  S.  sec.  886,  aupra,  p.  199, 

required  by  this  eection,  were  held  to  have  U.  S.  v.  Case,  (1892)   49  Fed.  270. 
been  properly  admitted  as  evidence.    Mc- 

Sec.  890.  [Copies  of  statements  of  demands  by  Post-Office  Depart- 
ment.] In  all  suits  for  the  recovery  of  balances  due  from  postmasters,  a 
copy,  duly  certified  xinder  the  seal  of  the  Sixth  Auditor,  of  the  statement 
of  any  postmaster,  special  agent,  or  other  person,  employed  by  the  Post- 
master-Gteneral  or  the  Auditor  for  that  purpose,  that  he  has  mailed  a  letter 
to  such  delinquent  postmaster  at  the  post-office  where  the  indebtedness 
accrued,  or  at  his  last  usual  place  of  abode ;  that  a  sufficient  time  has  elapsed 
for  said  letter  to  have  reached  its  destination  in  the  ordinary  course  of  the 
mail ;  and  that  payment  of  such  balance  has  not  been  received,  within  the 
time  designated  in  his  instructions,  shall  be  received  as  sufficient  evidence 
in  the  courts  of  the  United  States,  or  other  courts,  that  a  demand  has  been 
made  upon  the  delinquent  postmaster ;  but  when  tiie  account  of  a  late  post- 
master has  been  once  adjusted  and  settled,  and  a  demand  has  been  made 
for  the  balance  appearing  to  be  due,  and  afterward  allowances  are  made 
or  credits  entered,  it  shall  not  be  necessary  to  make  a  further  demand  for 
the  new  balance  found  to  be  due.    [R.  8.] 

Act  of  July  27,  1868,  ch.  246,  16  Stat.  L.  197. 

As  to  the  Sixth  Auditor,  see  the  note  to  the  preceding  B.  S.  sec.  889. 

Sec.  891.  [Copies  of  records,  etc.,  of  General  Land-Office.]  Copies  of 
any  records,  books,  or  papers  in  the  Gteneral  Land-Office,  authenticated  by 
the  seal  and  certified  by  the  Commissioner  thereof,  or,  when  his  office  is 
vacant,  by  the  principal  clerk,  shall  be  evidence  equally  with  the  originals 
thereof.  And  literal  exemplifications  of  any  such  records  shall  be  held, 
when  so  introduced  in  evidence,  to  be  of  the  same  validity  as  if  the  names 
of  the  officers  signing  and  countersigning  the  same  had  been  fully  inserted 
in  such  record.    [B.  8,] 

Act  of  April  25,  1812,  ch.  68,  2  Stat.  L.  717;  Act  of  July  4,  1836,  ch.  362,  5  Stat.  L. 
109,  111;  Act  of  March  3,  1843,  ch.  95,  5  Stat.  L.  627,  628. 
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See  title  Public  Lands,  and  Bee  R.  S.  sees.  2469  and  2470,  «n/ro,  p.  222,  relative  to 
Commissioner  of  the  General  Land  Office  preparing  and  certifying  copies  of  records, 
books,  and  papers  for  use  as  evidence  in  courts  of  juAtice. 


Introductory. —  The  records  of  the  land 
office  being  of  great  iinportance  to  the 
country  and  kept  under  the  official  sanc- 
tion of  the  government,  "  their  contents 
must  always  be  considered,  and  they  are 
always  received  in  courts  of  justice  as 
evidence  of  the  facts  stated."  Gait  i?. 
Gallway,  (1830)  4  Pet.  332,  7  U.  S.  (L. 
ed.)   876. 

Book  prepared  as  substitute  for  the 
original  tract  book. —  The  records  of  a 
local  land  office  having  been  burned,  a 
book  was  subsequently  prepared  under  the 
direction  of  the  commissioner  of  tlic  Gen- 
eral Land  Office  as  a  substitute  for  the 
original  tract  book  thus  destroyed,  and 
was  transmitted  by  him  in  the  regular 
course  of  his  official  duty  to  the  register 
and  receiver  of  the  local  land  office  for 
use  in  disposing  of  the  public  lands  in 
that  district.  It  was  held  that,  although 
this  book  was  not  certified  by  the  commis- 
sioner of  the  General  Land  Office  to  be 
a  correct  copy  of  any  record  or  paper  on 
file  in  his  office,  yet  it  might  be  received 
in  evidence  under  this  section  as  an  offi- 
cial book.  Jesse  D.  Carr  Land,  etc.,  Co. 
V.  U.  S.,  (C.  C.  A.  1902)  118  Fed.  821, 
65  C.  C.  A.  433,  citing  Belk  v.  Meagher, 
(1881)  104  U.  S.  279,  26  U.  S.  (L.  ed.) 
735. 

Questions  of  land  titles. — A  certified 
copy  of  the  records  of  the  General  Land 
Office,  including  the  certificate  of  local 
land  officers  that  on  the  records  of  their 
office  there  were  no  homestead  pre-emp- 
tion or  other  valid  claims  to  certain  lands 
within  the  place  limits  of  the  grant  to  the 


Atlantic  &  Pacific  Railroad  Company, 
made  by  the  Act  of  July  27,  1866,  and 
that  the  land  had  not  been  returned  or 
denominated  as  swamp  or  mineral  land, 
was  held  to  be  competent  evidence  under 
this  section,  on  the  question  of  the  title 
of  one  claiming  as  grantee  from  the  rail- 
road comjwiny.  Howard  f.  Per rin,  (1906) 
200  U.  S.  71,  28  S.  Ct.  195,  50  U.  S.  (L. 
ed.)   374, 

Land  warrants. —  This  section  is  author- 
ity for  the  introduction  in  evidence  of  the 
transcript  of  the  General  Land  Office  in 
a  question  as  to  the  location  of  land  war- 
rants. Culver  17.  Uthe,  (1890)  133  U.  S. 
655,  10  S.  Ct.  415,  33  U.  S.   (L.  ed.)   776. 

Signature  by  "acting  commissioner." — 
Where  a  certificate  of  a  copy  was  signed 
by  a  person  as  **  acting  commissioner  of 
the  General  Land  Office,"  with  the  seal 
of  the  General  Land  Office  attached,  the 
certified  copy  was  admitted  under  the 
section,  auch  signature  not  showing  a  va- 
cancy in  the  office  of  the  commissioner. 
Murray  v.  Poiglase,  (1896)  17  Mont. 
455,  43  Pac.  505. 

"  The  words  '  evidence  equally,'  as  used 
in  the,  Act  of  Congress,  were  not  intended 
to  mean  that  in  all  cases  the  copy  should 
have  the  same  probative  force  as  the 
original  instrument,  but  that  it  should  be 
regarded  as  of  the  same  class,  in  the 
grades  of  evidence,  as  to  written  and  pa- 
rol, and  primary  and  secondary."  Camp- 
bell V.  Laclede  Gas-Light  Co.,  (1886)  119 
U.  S.  445,  7  S.  Ct.  278,  30  U.  S.  (L.  ed.) 
459. 


Sec.  892.  [Copies  of  records,  etc,,  of  Patent-Ofllce.]  Written  or  printed 
copies  of  any  records,  books,  papers,  or  drawings  belonging  to  the  Patent- 
Office,  and  of  letters-patent  authenticated  by  the  seal  and  certified  by  the 
Commissioner  or  Acting  Commissioner  thereof,  shall  be  evidence  in  all  cases 
wherein  the  originals  could  be  evidence ;  and  any  person  making  application 
therefor,  and  paying  the  fee  required  by  law,  shall  have  certified  copies 
thereof.     [B.  8.] 

Act- of  July  8,  1870.  ch.  230.  16  Stat.  L.  207. 

Similar  provisions  relating  to  trade-marks  were  made  by  the  Act  of  Feb.  20,  1906| 
ch.  592,  fi  11.  33  Stat.  L.  727. 


Scope  of  section. —  This  section  relates 
only  to  records,  books,  papers,  or  draw- 
ings "  belonging  to "  the  Patent  OflSce, 
and  letters-patent.  Paine  v.  Trask,  (C. 
C.  A.  1893)  56  Fed.  233,  5  U.  S.  App. 
283.  5  C.  C.  A.  497. 

Certificate  by  "acting  commissioner.'' — 
Where  there  was  a  contest  between  the 
patentee  and  third  persons,  and  the  copies 
were  certified  to  by  a  person  signing  him- 
self as  "  acting  commissioner,"  it  was 
held  that  this  might,  on  tbe  face  of  it, 
be  sufficient,  there  being  a  presumption  of 


the  legality  of  the  appointment.  Wood- 
worth  V.  Hall.  (1846)  1  Woodb.  &  M.  248, 
30  Fed.  Cas.  No.  18.016. 

Second  transcript. —  Where  a  transcript 
from  the  Patent  Office  is  defective,  an- 
other transcript  may  be  certified  which 
may  correct  the  errors  in  the  first  Brooks 
V.  Jenkins,  (1844)  3  McLean  432,  4  Fed. 
Cas.  No.  1,953. 

Copy  as  proof  of  genuineness  of  original. 
—  While  there  is  a  diflFerence  of  opinion 
the  better  rule  seems  to  be  that  a  certified 
copy  of  the  record  of  an   assignment  of 
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Ift  patent  with  the  acknowledgment  thereto, 
although  made  evideiuce  where  the  orig- 
inal would  be  evidence  by  this  section, 
does  not  prove  the  genuineness  of  due  ex- 
ecution of  the  original  assignment.  East- 
em  Dynamite  Go.  t?.  Keystone  Powder 
Mfg.  Co.,  (1908)  164  Fed.  47,  wherein  the 
court  after  quoting  the  section  said :  "  But 
this  merely  dispenses  with  the  production 
of  the  record,  a  certified  copy  from  it  be- 
ing made  the  equivalent.  It  does  not  es- 
tablish the  due  execution  or  genuineness 
of  a  paper  whidi  happens  to  be  found 
there,  which  must  still  be  proved  in  the 
usual  way.  Nor  is  this  affected  by  the 
Act  of  March  3,  ld97,  oh.  391,  {  5,  29 
Stat.  L.  692  [amending  R  S.  sec.  4898; 
see  Patents],  which  provides  that,  if  any 
assignment,  grant,  or  conveyance  of  a 
patent  shall  be  acknowledged  before  a 
notary  public,  or  certain  other  designated 
officers,  *  the  certificate  of  such  acxnowl- 
edgment  under  the  hand  and  official  seal 
of  such  notary  or  other  officer,  shall  be 
prima  facie  evidence  of  the  execution  of 
such  assignment,  grant,  or  conveyance.' 
An  assignment  so  authenticated  does  not 
have  to  be  otherwise  proved,  as'  by 
calling  the  subscribing  witnesses,  or  by 
proof  of  the  handwriting  of  the  party 
who  executed  it.  But  the  document 
itself  must  still  be  produced,  and  not 
a  certified  copy  taken  from  the  record, 
which  in  no  respect  is  made  a  sub- 
stitute. For  the  purpose  of  notice,  an 
assignment  of  a  patent  is  required  to  be 
recorded  within  tnree  months,  and  if  not 
80  recorded  is  made  void  as  against  a  sub- 
sequent purchaser  or  mortgagee  for  value, 
without  notice.  Rev.  Stat.  4898  [see 
Patents].  But  while  constructive  notice 
may  be  effectively  provided  for  in  this 
way,  parties  being  thereby  put  upon 
inquiry,  inquiry  is  by  no  means  excused, 
nor  can  the  record  alone  be  relied  on  to 
make  out  title,  however  it  may  be  resorted 
to,  to  trace  it.  No  doubt  there  are 
authorities  entitled  to  respect  which  hold 
otherwise  (Dederick  v.  Whitman  Agri- 
cultural Co.  [E.  D.  Mo.  1886]  26  Fed. 
763;  National  Folding  Box,  etc.,  Co.  v. 
American   Paper   Pail,   etc.,   Co.,    [S.   D. 


N.  Y.  1893]  56  Fed.  488;  Standard  Ele- 
vator Co.  V,  Crane  Elevator  Co.,  [C.  C.  A. 
7th  Cir.  1896]  76  Fed.  767,  [46  U.  S.  App. 
411]  22  C.  C.  A.  649);  but  not,  in  my 
judgment,  with  reason,  the  correct  view 
being  the  other  way  (Paine  v,  Trask, 
[C.  C.  A.  Ist  Cir.  1893]  56  Fed.  233, 
[6  U.  S.  App.  283]  5  C.  C.  A.  497;  New 
York  V.  American  Cable  Ry.  Co.,  [C.  C.  A. 
2d  Cir.  1894]  60  Fed.  1016,  [23  U.  S. 
App.  7]  9  C.  C.  A.  336).  The  case  is 
not  to  be  ruled  by  analogy  with  the 
recording  of  deeds  for  the  alienation  of 
real  estate,  which  depends  upon  the  effect 
of  local  statutes,  where,  as  in  Penn- 
sylvania for  instflince,  an  exemplification 
of  the  record  is  expressly  made  evidence, 
'  as  valid  and  effectual  in  law  as  the  orig- 
inal deeds  themselves.'  1  Brightly's  Dig. 
p.  472,  par.  74.    Congress  might  have  so 

Srovided,  but  the  fact  is  that  it  has  not 
one  so,  and  that  is  the  end  of  it." 
In  Standard  Elevator  Co.  v.  Crane  El- 
evator Co.,  (C.  C.  A.  7th  Cir.  1896)  76 
Fed.  767,  46  U.  S.  App.  411,  22  C.  C. 
A.  549,  a  contrary  authority  to  the 
one  above,  the  court  said:  ''The  sense 
—  the  essentifli  significance  and  intent  — 
of  this  section  is  that  the  record  or  official 
copy  of  any  assignment  shall  give  to  any 
person  interested  the  prima  facie  assur- 
ance that  an  original  assignment  was 
made  in  terms  as  shown  in  the  record, 
that  such  instrument  was  subscribed  as 
shown,  that  it  was  delivered,  that  the 
signature  thereto  is  the  genuine  signature 
of  the  assignor,  and  that  such  assignor 
had  an  assignable  interest  according  to 
the  purport  of  the  instrument." 

Affidavit  of  vendor  of  patent  right.— A 
copy  of  letters-patent  is  duly  authenti- 
cated only  when  it  bears  such  official  at^ 
testation  as  will  render  it  legad  and  ad- 
missible in  evidence;  and  therefore  it  was 
held  that  the  affidavit  of  the  vendor  of  the 
patent  right,  that  his  letters-patent  are 
genuine,  that  they  have  not  been  revoked 
or  annulled,  and  that  he  has  full  authority 
to  sell  or  barter  the  right,  is  not  sufficient 
attestation.  Mayfieki  v.  Sears,  (1892) 
133  Ind.  86,  32  N.  E.  816. 


Sec.  893.  [Copies  of  foreign  letters-patent.]  Copies  of  the  specifica^ 
tions  and  drawings  of  foreign  letters-patent,  certified  as  provided  in  the 
preceding  section,  shall  be  prima-facie  evidence  of  the  fact  of  the  granting 
of  such  letters-patent,  and  of  the  date  and  contents  thereof.    [B.  8,] 

Act  of  July  8,  1870,  eh.  230,  16  Stat.  L.  207. 

Authentication  of  French  patent. —  A 
copy  of  a  French  patent  certified  by  the 
director  of  the  Conservatoire  National  des 
Arts  et  Metiers  of  France,  under  the  seal 
of  that  department,  and  verified  by  the 
minister  of  agriculture  and  commerce  and 
the  minister  of  foreign  affairs,  under  their 
seals,  but  not  by  the  great  seal  of  France, 
was  held  to  be  authenticated  in  the  proper 


manner  and  admissible  in  evidence  under 
the  section.  Schoerken  i;.  Swift,  etc.,  Co., 
(1881)  7  Fed.  469,  wherein  the  court 
said :     "  This  suit  is  brought  upon  letters 

S stent  of  the  United  States  No.  63,104, 
ated  March  19,  1867,  and  issued  to  the 
orator,  for  a  match-box.  Among  the  de- 
fenses set  up  in  the  answer  is  one  that 
the   same   invention  has  been   previously 
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patented  in  letters  patent  of  France  No. 
52,907,  dated  February  6,  1862,  and  a  cer- 
tificate of  addition  thereto,  dated  April 
29,  1864,  granted  and  issued  to  one  Caus* 
semille.  The  orator's  invention  is  not 
shown  earlier  than  the  patent.  The  de- 
fendant has  filed  in  evidence  what  pur- 
ports to  be  a  copy  of  the  patent  set  up 
in  answer,  certified  from  France.  The 
orator  objects  to  this  copy  as  evidence, 
for  want  of  sufficient  authentication,  and 
insists  that,  if  admissible  in  evidence  at 
all,  it  does  not  show  such  an  open  public 
patent  as  will  defeat  a  patent  of  the 
United  States,  and  that  it  does  not  pur- 
port to  be  a  patent  for  the  same  inven- 
tion. Courts  of  this  country  take  judi- 
cial notice  of  all  other  nations  and  their 
seals  of  state,  but  not  of  their  inferior 
departments  and  their  officers  and  seals. 
The  copy  filed  in  evidence  is  certified  by 
the  director  of  the  Conservatoire  National 
des  Arts  et  Metiers  of  France,  under  the 
seal  of  that  department,  verifi^  by  the 
minister  of  agriculture  and  commerce 
and  the  minister  of  foreign  affairs,  under 
their  seals,  but  not  by  the  great  seal  of 
France.  This  would  not  be  sufficient  proof 
of  the  copy  if  the  common  law  was  to 
govern.  Church  v.  Hubbart,  2  Cranch  187, 
[2  U.  S.  (L.  ed.)  249].  But  the  difficul- 
ties of  making  proof  of  foreign  as  well  as 
of  domestic  patents  have  been  lessened  by 
statute.  Copies  of  any  records,  books,  or 
papers  belonging  to  the  patent  office,  and 
of  letters  patent,  authenticated  by  the 
seal,  and  certified  by  the  commissioner  or 
acting  commissioner,  are  made  evidence 
where  the  originals  would  be  evidence. 
Rev.  St.  892.  And  *  copies  of  the  specifi- 
cations and  drawings  of  the  foreign  letters 
patent,  certified  as  provided  in  the  pre- 
ceding section,  shall  be  prima  faoie  evi- 


dence of  the  fact  of  the  granting  of  such 
letters  patent,  and  of  the  date  and  con- 
tents thereof.'  Rev.  St.  893.  This  depart- 
ment and  its  directors,  in  France,  corre- 
spond to  the  patent  office  and  its  commis- 
sioner in  the  United  States,  as  is  under- 
stood, and  the  minister  of  agriculture  and 
commerce  to  the  secretary  of  the  interior. 
So  that  this  copy  comes  from  the  proper 
source,  is  authenticated  in  the  proper  man- 
ner, and  is  admissible  in  evidence  under 
the  statute.  De  Florez  v.  Ravnolds,  17 
Blatch.  436.  This  defense,  as  formulated 
in  the  Revised  Statutes,  is  that  the  inven- 
tion shall  have  been  patented  before  the 
supposed  invention  by  the  patentee.  Sec- 
tion 4920,  par.  3  [see  Patents].  There 
are  patents  in  France  which  may,  for 
public  and  special  reasons,  be  kept 
secret.  The  expression  '  patented,'  in 
the  statute,  would  seem,  from  the 
signification  of  the  word,  to  mean  only 
inventions  laid  open  to  the  public  and 
protected  to  the  inventors,  and  such 
appears  to  be  the  construction  which  the 
expression  has  heretofore  received.  There 
is  nothing  to  show  whetlier  this  is  an  open 
patent  or  one  made  secret,  except  what 
can  be  gathered  from  the  copy  itself,  and 
the  fact  of  its  production.  Only  public 
records  are  provable  by  copy  certified 
merely,  and  these  departments  of  the  gov- 
ernment of  France  would  not  have  the 
patent  in  condition  to  certify  by  copy  if 
it  was  secret,  and  not  public.  So  the  fact 
that  it  is  certified  shows  it  to  be  what 
could  be  certified,  and  that  the  invention 
described  by  it  was,  in  the  sense  of  the 
patent  law,  patented  by  the  original  pat- 
ent of  the  copy  produced.  The  patent  is 
prior  to  the"orator*8  invention,  and  the 
invention  patented  by  it  is  to  be  compared 
with  the  orator's." 


Sec.  894.  [Printed  copies  of  speciflcationB  and  drawings  of  patents.] 

The  printed  copies  of  specifications  and  drawings  of  patents,  which  the 
Commissioner  of  Patents  is  authorized  to  print  for  gratuitous  distribution, 
and  to  deposit  in  the  capitols  of  the  States  and  Territories,  and  in  the 
clerk  *s  ofl&ces  of  the  district  courts,  shall,  when  certified  by  him  and  authen- 
ticated by  the  seal  of  his  oflSce,  be  received  in  all  courts  as  evidence  of  all 
matters  therein  contained.    [B,  8,] 

Res.  of  Jan.  11.  1871,  No.  5,  16  Stat.  L.  690. 

Sec.  895.  [Extracts  from  the  Journals  of  Congress.]  Extracts  from 
the  Journals  of  the  Senate,  or  of  the  House  of  Representatives,  and  of  the 
Executive  Journal  of  the  Senate  when  the  injunction  of  secrecy  is  removed, 
certified  by  the  Secretary  of  the  Senate  or  by  the  Clerk  of  the  House  of 
Representatives,  shall  be  admitted  as  evidence  in  the  courts  of  the  United 
States,  and  shall  have  the  same  force  and  effect  as  the  originals  would  have 
if  produced  and  authenticated  in  court.    [R,  8J\ 


Act  of  Aug.  8,  1846,  eh.  107,  9  Stat.  L.  80. 
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Journals  as  highest  eyidence. —  This  see-  President,  as  an  act  which  has   passed 

tion  "  is  not  a  statutory  declaration  that  Congress,  and  been  approved  by  the  rresi- 

the  journals  are  the  highest  evidence  of  dent,  may  be  overcome  by  what  the  jour- 

the  facts  stated  in  them,  or  complete  evi-  nal   of   either   house   shows   or   fails   to 

dence  of  all  that  occurs  in  the  progress  show."    Field  v.  Clark,  (1892)    143  U.  S. 

of  business  in  the  respective  houses;  much  649,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294. 

less  that  the  authentication  of  an  enrolled  See  also  U.  S.  v.  Burr,  ( 1895 )   159  U.  S. 

bill,  by  the  official  signatures  of  the  pre-  78,  15  S.  Ct.  1002,  40  U.  S.  (L.  ed.)  82. 
siding  officers  of  the  two  houses  and  of  the 

Sec.  89&  [Copies  of  records,  etc.,  in  offices  of  United  States  consuls, 
etc.]  Copies  of  all  official  documents  and  papers  in  the  office  of  any  consul, 
vice-consul,  or  commercial  agent  of  the  United  States,  and  of  all  official 
entries  in  the  books  or  records  of  any  such  office,  certified  under  the  hand 
and  seal  of  such  officer,  shall  be  admitted  in  evidence  in  the  courts  of  the 
United  States.    [R.  S,] 

Act  of  Jan.  8,  1869,  ch.  7,  16  Stat.  L.  266. 

The  office  of  commercial  agent  was  abolished  by  a  provision  of  the  Act  of  April  5, 
1906^  ch.  1366,  S  3,  34  Stat.  L.  100.  See  the  title  DiFLOiiATio  AHfD  Consulab  Officbbs, 
ante,  p.  4. 

Sec.  897.  [Certain  books  and  papers  in  offices  of  district  and  circuit 
courts  in  Texas,  Florida,  Wisconsin,  Minnesota,  Iowa,  and  Kansas.]    The 

transcripts  into  new  books,  made  by  the  clerks  of  the  district  courts  in  the 
several  districts  of  Texas,  Florida,  Wisconsin,  Minnesota,  Iowa,  and  Kansas, 
in  pursuance  of  the  act  of  June  twenty-seven,  eighteen  hundred  and  sixty- 
four,  chapter  one  hundred  and  sixty-five,  from  the  records  and  journals 
transferred  by  them  respectively,  under  the  said  act,  to  the  clerks  of  the 
circuit  courts  in  said.districts,  when  certified  by  the  clerks  respectively  mak- 
ing the  same  to  be  full  and  true  copies  from  the  original  books,  shall  have 
the  same  force  and  effect  as  records  as  the  originals.  And  the  certificates 
of  the  clerks  of  said  circuit  courts,  respectively,  of  transcripts  of  any  of 
the  books  or  papers  so  transferred  to  them,  shall  be  received  in  evidence 
with  the  like  effect  as  if  made  by  the  clerk  of  the  court  in  which  the  pro- 
ceedings were  had.     [B.  8.] 

Act  of  June  27,  1864,  ch.  166,  13  Stat.  L.  199. 

The  Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the 
District  Courts  by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  §§  2S9-291,  36  Stat.  L. 
1167.    See  Judioiabt. 

Sec.  898.  [Transcribed  records  in  the  clerks'  offices  of  western  dis- 
trict of  North  Carolina.]  The  transcripts  into  new  books  made  by  the 
clerks  of  the  circuit  and  district  courts  for  the  western  district  of  North 
Carolina,  in  pursuance  of  the  act  of  June  four,  eighteen  hundred  and 
seventy-two,  chapter  two  hundred  and  eighty-two,  when  certified  by  the 
clerks  respectively  making  the  same  to  be  full  and  true  copies  from  the 
original  books,  shall  have  the  same  force  and  effect  as  records  as  the  orig- 
inals. And  the  certificates  of  the  clerks  of  said  circuit  and  district  courts 
respectively,  of  transcripts  of  any  of  the  said  transcribed  records,  shall  also 
be  received  in  evidence  with  the  like  effect  as  if  made  by  the  proper  clerk 
from  the  originals  from  which  such  records  were  transcribed.    [B,  8.] 

Act  of  June  4,  1872,  ch.  282,  17  Stat.  L.  217. 

As  to  the  Circuit  Courts,  see  the  note  to  the  preceding  K.  S.  sec.  897. 
3  F.  S.  A.— 8 
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Sec.  889.  [When  original  reoords  are  lost  or  destroyed.]  When  the 
record  of  any  judgment,  decree,  or  other  proceeding  of  any  court  of  the 
United  States  is  lost  or  destroyed,  any  party  or  person  interested  therein 
may,  on  application  to  such  court,  and  on  showing  to  its  satisfaction  that 
the  same  was  lost  or  destroyed  without  his  fault,  obtain  from  it  an  order 
authorizing  such  defect  to  be  supplied  by  a  duly  certified  copy  of  the  orig- 
inal record,  where  the  same  can  be  obtained ;  and  such  certified  copy  shall 
thereafter  have,  in  all  respects,  the  same  effect  as  the  original  record  would 
have  had.    [B.  8.] 

Act  of  March  3,  1871,  ch.  Ill,  16  Stat.  L.  474. 

Rule  as  to  secondary  evidence. —  This  secondary  evidence.    Cornett  v.  Williams, 

Act  "  provides  for  putting  in  a  permanent  (1873)   20  Wall.  226,  22  U.  S.    (L.  ed.) 

form  proof  of  the  contents  of  judicial  rec-  254. 

ords  lost  or  destroyed,  such  proof  to  take  Lost  records  in  bankruptcy  may  be  sup- 

the  place  of  the  original  records  for  all  plied  under  the  provisions  of  R.  S.  sees, 

purposes."     There  is  nothing  in  this  Act  899,  900.    In  re  Friedlob,  (1879)   11  Chi. 

which  changes  the  established  rule  as  to  Leg.  News  189,  9  Fed.  Cas.  No.  5,118. 

Sec.  900.  [Same  subject.]  When  any  such  record  is  lost  or  destroyed, 
and  the  defect  cannot  be  supplied  as  provided  in  the  preceding  section,  any 
party  or  person  interested  therein  may  make  a  written  application  to  the 
court  to  which  the  record  belonged,  verified  by  affidavit,  showing  such  loss 
or  destruction;  that  the  same  occurred  without  his  fault  or  neglect;  that 
certified  copies  of  such  record  cannot  be  obtained  by  him;  and  showing 
also  the  substance  of  the  record  so  lost  or  destroyed,  and  that  the  loss  or 
destruction  thereof,  unless  supplied,  will  or  may  result  in  damage  to  him. 
The  court  shall  cause  said  application  to  be  entered  of  record,  and  a  copy  of 
if  [it]  shall  be  sei*ved  personally  upon  every  person  interested  therein, 
together  with  written  notice  that  on  a  day  therein  stated,  which  shall  not 
be  less  than  sixty  days  after  such  service,  said  application  will  be  heard ; 
and  if,  upon  such  hearing,  the  court  is  satisfied  that  the  statements  con- 
tained in  the  application  are  true,  it  shall  make  and  cause  to  be  entered 
of  record  an  order  reciting  the  substance  and  effect  of  said  lost  or  destroyed 
record.  Said  order  shall  have  the  same  eifect,  so  far  as  concerns  the  party 
or  person  making  such  application  and  the  persons  served  as  above  pro- 
vided, but  subject  to  intervening  rights,  which  the  original  record  would 
have  had,  if  the  same  had  not  been  lost  or  destroyed.    [R.  S.] 

Act  of  March  3,  1871,  ch.  Ill,  16  Stat.  L.  476. 

A  proceeding  to  restore  records  is  sui  March  3,  1871.    The  proceeding  to  restore 

i;eneris,  and  is  to  be  governed  by  the  stat-  records  does  not  come  within  the  general 

lite  authorizing  it,  and  not  by  the  state  term    of    j>ractice    or    pleadings    m    the 

statute.    It  was  not  the  intention  of  Con-  courts,  which  obviously  has  reference  to 

gress  by  the  Conformity  Act,  June  1,  1872,  the    mode    of    commencing    and    trying 

17  Stat.  L.  196  (R.  S.  sec.  914,  see  Judi-  causes.      Turner    t?.    Newman,    (1872)    3 

ciABY),  to  repeal  or  abrogate  the  Act  of  Biss.  307,  24  Fed.  Cas.  No.  14,262. 

Sec.  901.  [Same  subject.]  When  any  cause  has  been  removed  to  the 
Supreme  Court,  and  the  original  record  thereof  is  afterward  lost,  a  duly 
certified  copy  of  the  record  remaining  in  said  court  may  be  filed  in  the 
court  from  which  the  cause  was  removed,  on  motion  of  any  party  or  person 
claiming  to  be  interested  therein ;  and  the  copy  so  filed  shall  have  the  same 
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effect  as  the  original  record  would  have  had  if  the  same  had  not  been  lost  or 
destroyed.    [B.  8.] 

Act  of  March  3,  1871»  ch.  Ill,  16  Stat.  L.  476. 

Sec.  902.  [Same  subject.]  In  any  proceedings  in  conformity  with  law 
to  restore  the  records  of  any  court  of  the  United  States  which  have  been 
or  may  be  hereafter  lost  or  destroyed,  the  notice  required  may  be  served  on 
any  non-resident  of  the  district  in  which  such  court  is  held  anywhere  within 
the  jurisdiction  of  the  United  States,  or  in  any  foreign  country ;  the  proof 
of  service  of  such  notice,  if  made  in  a  foreign  country,  to  be  certified  by  a 
minister  or  consul  of  the  United  States  in  such  country,  under  his  official 
seal.    [B.  8.] 

This  section  was  amended  so  as  to  read  as  above  given  by  section  1  of  the  Act  of 
Jan.  31,  1879,  eh.  39,  20  Stat.  L.  277,  entitled  "An  Act  to  amend  the  Revised  Statutes 
of  the  United  States  relating  to  the  records  and  files  of  district  and  circuit  courts  of  the 
United  States  lost  or  destroyed." 

Originally  this  section  was  as  follows: 

"  Sec.  902.  In  the  proceedings  to  restore  the  records  of  the  circuit  and  district  courts 
of  the  northern  district  of  Illinois,  destroyed  by  fire  on  the  ninth  of  October,  eighteen 
hundred  and  seventy-one,  under  the  three  preceding  sections,  the  notice  required  may  be 
served  upon  any  non-resident  of  said  district  anywhere  within  the  jurisdiction  of  the 
United  States,  or  in  any  foreign  country,  the  proof  of  the  service  of  such  notice,  if  made 
in  a  foreign  country,  to  be  certified  by  a  minister  or  consul  of  the  United  States  in  such 
country,  under  his  official  seal."    Act  of  March  18,  1872,  ch.  56,  17  Stat.  L.  40. 

Sec.  903.  [Same  subject.]  A  certified  copy  of  the  official  return,  or 
any  other  oflBcial  paper  of  the  United  States  attorney,  marshal,  or  clerk, 
or  other  certifying  or  recording  oflSeer  of  any  court  of  the  United  States, 
made  in  pursuance  of  law,  and  on  file  in  any  department  of  the  government, 
relating  to  any  cause  or  matter  to  which  the  United  States  was  a  party  in 
any  such  court,  the  record  of  which  has  been  or  may  be  lost  or  destroyed, 
may  be  filed  in  the  court  to  which  it  appertains,  and  shall  have  the  same 
force  and  effect  as  if  it  were  an  original  report,  return,  paper,  or  other 
document  made  to  or  filed  in  such  court;  and  in  any  case  in  which  the 
names  of  the  parties  and  the  date  and  amount  of  judgment  or  decree  shall 
appear  from  such  return,  paper,  or  document,  it  shall  be  lawful  for  the 
court  in  which  they  are  filed  to  issue  the  proper  process  to  enforce  such 
decree  or  judgment,  in  the  same  manner  as  if  the  original  record  remained 
in  said  court.  And  in  all  cases  where  any  of  the  files,  papers,  or  records 
of  any  court  of  the  United  States  have  been  or  shall  be  lost  or  destroyed,  the 
files,  records,  and  papers  which,  pursuant  to  law,  may  have  been  or  may  be 
restored  or  supplied  in  place  of  such  records,  files,  and  papers,  shall  have 
the  same  force  and  effect,  to  all  intents  and  purposes,  as  the  originals  thereof 
would  have  been  entitled  to.    [B.  8.] 

This  section  was  amended  so  as  to  read  as  ahove  given  by  section  2  of  the  Act  of 
Jan.  31,  1879,  ch.  39,  20  Stat.  L.  277. 

Originally  this  section  was  as  follows: 

"  Sec.  903.  A  certified  copy  of  the  official  return  of  the  district  attorney,  clerk  of  the 
circuit  or  district  court,  or  the  marshal  of  the  northern  district  of  Illinois,  made  in 
pursuance  of  law,  and  on  file  in  the  Department  of  Justice,  relating  to  any  cause  in 
either  of  said  courts  to  which  the  United  States  was  a  party,  the  record  of  which  was 
destroyed  in  said  fire,  may  be  filed  in  the  court  to  which  it  appertains,  and  shall  have 
the  same  force  and  effect  as  if  it  were  an  original  return  made  to  said  court;  and  in 
any  case  in  which  the  names  of  the  parties,  and  the  date  and  amount  of  the  judgment  or 
decree  shall  appear  from  such  returns,  it  shall  be  lawful  for  the  court  in  which  they 
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are  filed  to  issue  the  necessary  process  to  enforce  such  degree  of  [decree  or]  judgment 
in  the  same  manner  as  if  the  original  record  was  before  said  court."  Act  of  March  18, 
1872,  ch.  56,  17  Stat.  L.  il. 

Sec.  904.  [Same  subject.]  That  whenever  any  of  the  records  or  files 
in  which  the  United  States  are  interested  of  any  court  of  the  United  States 
have  been  or  may  be  lost  or  destroyed,  it  shall  be  the  duty  of  the  attorney 
of  the  United  States  for  the  district  or  court  to  which  such  files  and  records 
belong,  so  far  as  the  judges  of  such  courts  respectively  shall  deem  it  essen- 
tial to  the  interests  of  the  United  States  that  such  records  and  files  to 
[sic]  be  restored  or  supplied,  to  take  such  steps,  under  the  direction  of 
said  judges,  as  may  be  necessary  to  effect  such  restoration  or  substitution, 
including  such  dockets,  indices,  and  other  books  and  papers  as  said 
judge  [s]  shall  think  proper.  Said  judges  may  direct  the  performance,  by 
the  clerks  of  said  courts  respectively  and  by  the  United  States  attorneys,  of 
any  duties  incident  thereto ;  and  said  clerks  and  attorneys  shall  be  allowed 
such  compensation  for  services  in  the  matter  and  for  lawful  disburse- 
ments as  may  be  approved  by  the  Attorney-General  of  the  United  States, 
upon  a  certificate  by  the  judges  of  said  courts  stating  that  such  claim  for 
services  and  disbursements  is  just  and  reasonable ;  and  the  sum  so  allowed 
shall  be  paid  out  of  the  judiciary  fund.    [B.  S.] 

This  section  was  amended  so  as  to  read  as  above  given  by  section  3  of  the  Act  of 
Jan.  31,  1879,  ch.  39.  20  Stat  L.  277. 

Originally  this  section  was  as  follows: 

"^  sic.  904.  It  shaU  be  the  duty  of  the  district  attorney  for  the  northern  district  of 
Illinois  to  take  such  steps  as  may  be  necessary  to  restore  the  records  and  files  of  the 
circuit  and  district  courts  of  said  district  which  were  destroyed  by  fire  on  the  ninth  of 
October,  eighteen  hundred  and  seventy-one,  and  in  which  the  United  States  is  interested, 
so  far  as  the  judges  of  said  courts,  respectively,  shall  deem  it  essential  to  the  interests 
of  the  United  States  that  said  records  and  nles  be  restored;  and  the  judges  of  said 
courts,  respectively,  are  authorized  to  direct  such  steps  to  be  taken  as,  in  their  opinion, 
shall  be  deemed  advisable  to  restore  the  judgment  dockets  and  indices  of  said  courts, 
and  for  that  purpose  may  direct  the  performance,  by  the  clerks  of  said  courts,  and  by 
the  United  States  attorney  for  said  district,  of  any  duty  incident  thereto;  and  said 
clerks  and  said  district  attorney  shall  be  allowed  such  compensation  and  disbursements 
for  services  rendered  under  this  section  (in  cases  where  no  compensation  is  now  provided 
by  law  for  such  services)  as  may  be  allowed  by  the  Attorney-General,  and  certified  to  be 
just  and  reasonable  by  the  judge  of  the  court  in  which  said  services  are  rendered,  and 
the  amount  so  allowed  shall  be  paid  out  of  the  judiciary  fund:  Provided,  however. 
That  the  sum  aUowed  the  clerks  of  said  courts  shall  not  exceed  the  sum  of  twelve 
thousand  dollars,  and  the  entire  compensation  of  the  United  States  attorney  for  such  . 
services  shall  not  exceed  the  sum  of  six  thousand  dollars."  Act  of  March  18,  1872,  ch. 
56,  17  Stat.  L.  41. 

Sec.  905.  [Authentication  of  legislative  acts  and  proof  of  judicial  pro- 
ceedings of  States,  etc.]  The  acts  of  the  legislature  of  any  State  or  Terri- 
tory, or  of  any  country  subject  to  the  jurisdiction  of  the  United  States, 
diall  be  authenticated  by  having  the  seals  of  such  State,  Territory,  or  coun- 
try af&xed  thereto.  The  records  and  judicial  proceedings  of  the  courts  of 
any  State  or  Territory,  or  of  any  such  country,  shall  be  proved  or  admitted 
in  any  other  court  within  the  United  States,  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certifi- 
cate of  the  judge,  chief  justice,  or  presiding  magistrate,  that  the  said  attes- 
tation is  in  due  form.  And  the  said  records  and  judicial  proceedings,  so 
authenticated,  shall  have  such  faith  and  credit  given  to  them  in  every  court 
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within  the  United  States  as  they  have  by  law  or  usage  in  the  eonrts  of  the 
State  from  which  they  are  taken.    [B.  8.] 

Act  of  May  26,  1790,  ch.  11,  1  Stat  L.  122;  Act  of  March  27,  1804,  eh.  56,  2  Stat.  L. 
299. 


Statutes  of  state  or  territory. —  The 
rule  is  settled  that  where  the  unwritten 
law  of  a  sister  state  is  in  question,  resort 
may  be  had  to  the  published  reports  of 
the  decisions  of  the  courts  of  such  state, 
or  to  oral  testimony  of  witnesses  skilled 
in  the  subject ;  but  where  the  written  law 
of  a  sister  state  is  to  be  proved,  the 
methods  provided  for  by  this  section  must 
be  followed.  Ridpath  v.  Heller,  (1913)  46 
Mont.  586,  129  Pac.  1054;  Hewitt  9.  In- 
dian Territory  Bank,  (1962)  64  Nebr. 
463.  90  N.  W.  250,  92  N.  W.  741. 

This  statute  requires  no  other  or  fur- 
ther formality  to  authenticate  an  act  of  a 
■tate  legislature  than  the  seal  of  the  state ; 
the  seal  itself  is  supposed  to  import  abao- 
lute  verity,  and  it  must  always  be  pre- 
sumed that  it  was  afibced  by  a  person 
having  the  custody  of  the  seal  and  compe- 
tent authority  to  do  the  act.  U.  S.  t?. 
Amedy,  (1826)  11  Wheat.  392,  2  U.  6. 
(L.  ed.)   502. 

An  act  of  a  state  has  been  admitted  in 
evidence  when  certified  by  the  clerk  of 
the  executive  council,  and  the  seal  of  the 
state  was  annexed.  U.  S.  v.  Johns,  (1806) 
1  Wash.  363,  26  Fed.  Cas.  No.  15,481. 

A  printed  pamphlet,  without  seal,  pur- 
porting^ to  be  the  law  of, a  territory,  is 
madmissible.  Craig  v.  Brown,  (1816) 
Pet.  C.  C.  352,  6  Fed.  Cas.  No.  3,328. 

The  statute  book  of  one  of  the  states, 
purporting  to  be  published  by  authority 
of  its  legislature,  and  deposited  in  the 
Department  of  State  of  the  United  States, 
under  an  Act  of  Oongress  requiring  the 
Secretary  of  State  to  obtain  copies  of  the 
laws  of  the  several  states,  was  held  to  be 
admissible  evidence  of  the  laws  of  such 
states,  in  the  courts  of  the  District  of 
Columbia;  and  it  was  held  not  necessary 
that  such  statute  book  should  be  authenti- 
cated according  to  the  provisions  of  this 
statute.  Commercial,  etc..  Bank  v.  Pat- 
terson, (1822)  2  Cranch  C.  C.  346,  6  Fed. 
Cas.  No.  3,056. 

"Records  and  judicial  proceedings"  — 
Unpublished  opinion. —  An  unpublished 
opinion  of  a  state  supreme  court  is  a  "  rec- 
ord "  and  "  judicial  proceeding."  Whited 
V.  Johnson,  (Tex.  1914)  167  S.  W.  812, 
wherein  the  court  said :  "  The  opinion, 
not  being  published  as  an  opinion  of  the 
court,  could  have  been  admitted  only  as 
a  record  and  judicial  proceeding  of  the 
Supreme  Court  of  Louisiana,  and  as  such 
should  have  been  attested  by  the  clerk  of 
that  court,  with  the  seal  of  the  court  an- 
nexed, together  with  a  certificate  of  the 
chief  justice,  that  the  attestation  is  ia 
due  form." 

Record  of  deeds;  eto. —  Copies  of  the  rec- 
ord of  deeds  and   other  similar  private 


writings  made  in  a  sister  state  are  ad- 
missible  in  evidence  in  the  courts  of  other 
states  when  properly  certified  and  authen- 
ticated. But  they  will  be  given  such  force 
and  effect  only  as  is  given  thereto  by  the 
law  of  the  state  from  which  they  are 
taken,  and  it  must  appear  that  the  record 
was  one  which  was  authorized  and  pro- 
vided for  by  the  statutes  of  that  state. 
Wilcox  t7.  Bergman,  (1905)  96  Minn.  219, 
104  N.  W.  955,  5  L.  E.  A.  (N.  8.)  938. 

Foreign  judgments. —  This  section  ap- 
plies only  to  the  authentication  of  records 
of  judicial  proceedings  had  in  the  states 
and  territories.  It  has  no  application  to 
foreign  judgments.  American  Surety  Co. 
V.  Sandberg,  (W.  D.  Wash.  1915)  225 
Fed.  151,  wherein  the  court  said:  "It 
is  conceded  that  there  is  no  statute  pro- 
viding for  the  authentication  of  judicial 
proceedings  in  foreign  countries.  No 
treaty  touching  the  question  has  been 
called  to  the  court's  attention.  Justice 
Gray  in  Hilton  t?.  Guyot,  159  U.  S.  113, 
228,  16  S.  Ct.  139,  40  U.  S.  (L.  ed.)  95, 
intimates  that  there  is  neither  statute 
law  nor  treaty  on  the  subject  of  foreign 
judgments." 

Proceeding  supplementtd  to  eaeoution. — 
The  statute  is  not  restricted  to  the  case 
of  judgments.  Where  the  laws  of  a  state 
provide  for  the  examination  of  a  debtor, 
m  a  proceeding  supplemental  to  execution, 
such  examination  constitutes  a  judicial 
proceeding,  and  admissions  of  the  debtor, 
properly  authenticated,  are  evidence 
agamst  him  in  a  suit  in  another  state. 
In  re  Rooney,  (1871)  6  Nat.  Bankr.  Reg. 
163,  20  Fed.  Cas.  No.  12,032. 

The  final  settlement  of  an  ewecutor,  be> 
fore  the  appropriate  state  tribunal,  con- 
taining an  itemized  statement  of  the  ac- 
counts of  the  executor  with  the  estate  of 
his  testator,  ^ving  debts  and  credits  in 
full,  and  finding  a  balance  in  the  hands 
of  the  executor,  which  he  was  ordered  to 
distribute  according  to  the  will  of  the 
testator  and  the  laws  of  the  case,  consti- 
tutes a  judicial  proceeding  within  the 
meaning  of  this  statute.  Fitzsimmons  t?. 
Johnson,  (1891)  90  Tenn.  416,  17  S.  W. 
100, 

A  dMoharge  under  a  state  insolvent  law 
is  a  judicial  proceeding.  Channing  9. 
Reilev,  (1835)  4  Cranch  C.  C.  528,  5  Fed. 
Cas.  No.  2,596. 

Recording  foreign  wiUs. —  A  state  stat- 
ute provides  that  "authenticated  copies" 
of  foreign  wills  shall  be  recorded,  in  order 
that  they  may  have  the  same  effect  in 
passing  title  to  lands  in  that  state  as  is 
given  to  the  recording  of  domestic  wills. 
Such  wills  must  be  authenticated  in  the 
manner  prescribed  by  this  section  as  to 
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the  authentieation  of  records,  and  a  cer- 
tificate that  the  atteetation  of  the  clerk 
is  in  due  form,  made  by  the  governor  of 
the  state,  acting  through  his  private  sec- 
retary, and  not  by  the  judge,  chief  jus- 
tice, or  presiding  judge  of  the  court  where 
the  will  was  a£nitteid  to  probate,  is  in- 
suiBcient.  Harrison  t?.  Weatherby,  (1809) 
180  Ul.  418,  54  N.  £.  237. 

Tranwript  of  minutes, —  An  exception 
that  the  court  excluded  docket  entries 
duly  certified  cannot  be  maintained,  as 
the  writing  produced  did  not  purport  to 
be  a  record,  but  a  mere  transcript  of 
minutes  extracted  from  the  docket  of  the 
court.  Ferguson  v,  Harwood,  (1813)  7 
Cranch  408,  3  U.  S.   (L.  ed.)   386. 

A  judgment  of  a  justice  of  the  peace 
in  Pennsylvania  was  admitted  in  evidence 
in  an  aoiion  of  debt  upon  the  judgment, 
where  such  judgment  had  been  entered  of 
record  in  the  Court  of  Common  Pleas 
of  the  county,  and  the  record  of  the  court 
was  certified  by  the  prothonotary  and 
the  presiding  judge,  according  to  this 
statute.  Hade  v.  Brotherton,  (1829)  S 
Cranch  C.  C.  594,  11  Fed.  Cas.  No.  5,892. 

Indictment.'— The  provisions  of  this 
section  do  not  apply  to  an  indictment  by 
•  grand  jury,  as  such  a  body  is  not  a 
court.  In  re  Dana,  (1895)  68  Fed.  886. 
See  Matter  of  Leary,  (1879)  10  Ben.  197, 

15  Fed.  Cas.  No.  8,162. 

Records  and  proceedings  of  what  courts 
—  Courts  of  United  States. —  The  statute 
does  not  appl^  to  the  courts  of  the  United 
States,  but  is  limited  in  terms  .to  the 
records  and  judicial  proceedings  of  the 
state  courts.  TumbuU  v,  Payson,  (1877) 
95  U.  S.  418,  24  U.  S.  (L.  ed.)  437; 
Owings  V,  Hull,  ( 1835)  9  Pet.  607,  9  U.  8. 
(L.  ed.)  246;  U.  S.  v.  Wood,  (1818) 
Brun.  Col.  Cas.  456,  28  Fed.  Cas.  No. 
16,757;  In  re  Neale,  (1869)  3  Nat.  Bankr. 
Reff.  177,  17  Fed.  Cas.  No.  10,066;  Mason 
V.  Lawrason,   (1804  1  Cranch  C.  C.   190, 

16  Fed.  Cas.  No.  9,242;  National  Ace.  Soc. 
V,  Spiro,  (C.  C.  A.  1899)  94  Fed.  750,  37 
C.  C.  A.  388;  Jordan  v.  McDonnell,  (1907) 
151  Ala.  279,  44  So.  101;  Edwards  v. 
Smith,  (tex.  1911)  137  8.  W.  1161. 

But  while  the  statute  in  terms  applies 
only  to  the  state  courts,  the  record  of  the 
United  States  courts  is  admissible  in  evi- 
dence in  the  state  courts  if  authenticated 
bv  the  seal  of  the  court,  attestation  of 
the  clerk,  and  certificate  of  the  judge. 
Buford  V.  Hickman,  (1834)  Hempst.  232, 
4  Fed.  Cas.  No.  2,lUa. 

In  O'Hara  v.  Mobile,  etc.,  R.  Ck).,  (C. 
C.  A.  1896)  76  Fed.  718,  40  U.  8.  App. 
471,  22  C.  C.  A.  512,  the  court  said: 
"  While  that  section  does  not,  in  terms, 
include  the  records  and  judicial  proceed- 
ings of  the  courts  of  the  United  States,  it 
has  been  the  uniform  practice  from  1790 
down  to  the  present  time  to  follow  its 
requirements  in  authenticating  the  records 
and  judicial  proceedings  of  those  courts, 
and  such  authentication  has  always  been 
held  sufficient." 


''  So  far  as  this  statutory  ^ovision  re- 
lates to  the  effect  to  be  given  to  the 
judicial  proceedings  of  the  states,  it  is 
founded  on  article  4,  section  1,  of  the 
Constitution,  which,  however,  does  not  ex- 
tend to  the  other  cases  covered  by  the 
statute.  The  power  to  prescribe  what 
effect  shall  be  given  to  the  judicial  pro- 
ceedings of  the  courts  of  the  United  ^State8 
is  conferred  by  other  provisions  of  the 
Constitution."  Embry  i?.  Palmer,  (1882) 
107  U.  S.  3,  2  S.  Ct.  25,  27  U.  8.  (L.  ed.) 
346. 

In  Harmon  v.  Best,  (1910)  174  Ihd. 
323^  91  N.  £.  19,  it  appeared  that  a 
federal  Circuit  Court  appointed  a  re- 
ceiver for  a  railroad,'  and  thereafter 
entered  an  order  in  the  receivership 
proceeding  appointing  a  commissioner 
to  hear  garnishment  suits  against  em- 
ployees of  the  railroad,  and  providing  how 
such  claims  could  be  adju<i^ed.  A  rail- 
road employee  was  garnished  before  the 
commissioner,  and  the  receiver,  pursuant 
to  the  order,  reported  the  amount  of  the 
wages  due,  and  tne  garnishment  was  satis- 
fled.  The  employee  then  sued  the  receiver 
in  the  state  court  without  leave  of  the 
federal  court,  and  the  order  of  the  federal 
court,  properly  authenticated,  was  intro- 
duced in  evidence.  It  was  held  that  under 
this  section  the  order  was  entitled  to  be 
given  fulb  faith  and  credit  in  the  state 
court  and  could  not  be  collaterally  at- 
tacked, and  should  have  been  treated  by 
the  state  court  as  conclusive  against  its 
jurisdiction. 

Records  of  state  courts  offered  in  federal 
courts. —  This  statute  does  not  apply  to 
judicial  records  of  state  courts  where 
offered  in  evidence  in  a  federal  court. 
Edwards  v.  Smith,  (Tex.  1911)  137  S.  W. 
1161. 

Authentication  —  Exclusiveness  of  statu- 
tory method. —  This  statute  providing  for 
the  mode  of  authenticating  records  of 
state  courts  is  not  exclusive,  and  states 
can  adopt  any  other  method.  Oribble  r. 
Pioneer  Press  Co.,  (1883)  15  Fed.  689; 
Petty  V.  Hayden,  116  la.  212,  88  N.  W. 
339;  Tomlin  v.  Woods,  (1904)  125  la. 
367,  101  N.  W.  135;  Willock  v.  Wilson, 
(1901)  178  Mass.  68,  59  N.  E.  757;  Wells 
i;.  DavU,  (1887)  105  N.  Y.  870,  12  N.  E. 
42;  Hewitt  v.  Indian  Ter.  Bank,  (1«02) 
64  Nebr.  463,  90  N.  W.  250,  92  N.  W.  741 ; 
Title  Guarantee,  etc.,  Co.  v.  Trenton  Pot- 
teries Co.,  (1897)  56  N.  J.  Eq.  441,  38 
Atl.  422;  Otto  V.  Trump,  (1887)  115  Pa. 
St.  425,  8  Atl.  786. 

But  a  state  cannot  enact  additional 
requirements,  though  it  may  provide  less. 
Sullivan  v.  Kenney,  148  la.  361,  126  N.  W. 
349;  Ritchie  v.  Carpenter,  2  Wash.  512, 
28  Pac.  380,  26  A.  S.  R.  877. 

By  virtue  of  article  4,  section  I,  of  the 
Constitution  of  the  United  States  provid- 
ing that  ''  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every 
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other  state,  and  the  Congress  ma;^  by  gen- 
eral laws  prescribe  the  manner  in  whieh 
such  acta,  records  and  proceedings  shall 
be  proved,  and  the  effect  thereof,"  Con- 
gress has  enacted  this  section,  providing 
thereby  a  uniform  method  of  proof  and 
authentication,  and  therefore  state  legis- 
latures cannot  add  more  onerous  burdens 
as  to  proof  arising  from  other  states,  but 
they  may  by  statute  lessen  such  burdens. 
In  re  Peterson,  (1912)  22  N.  D.  480,  134 
N.  W.  751. 

Autheniicatum  according  to  Btatute  not 
required  by  United  States  courts. —  Com- 
pliance with  this  statute  as  to  the  authen- 
tication of  judicial  records  is  not  required 
as  to  the  records  of  a  state  court  where 
introduced  in  evidence  in  a  federal  court 
in  the  same  sta^te.  Mewster  v.  Spalding, 
(1853)  6  McLean  24,  17  Fed.  Cas.  No. 
9,513.  See  also  Channing  v.  Reiley,  (1835) 
4  Cranch  C.  C.  528,  5  Fed.  Cas.  No.  2,598. 

The  national  courts  take  judicial  knowl- 
edge of  the  laws  of  every  state  in  the 
Union,  and  do  not  require  the  certificate 
of  (the  judge  of  a  state  court  that  the 
attestation  of  the  clerk  thereof  is  in  due 
form  of  law,  as  they  determine  that  mat- 
ter by  their  knowledge  of  the  laws  of  the 
state  where  it  was  made.  Bennett  v. 
Bennett,  (1867)  Deady  299,  3  Fed.  Cas. 
No.  1,318. 

Probate  of  mhW. —  On  proceedings  to 
probate  a  will  which  had  been  admitted  to 
probate  in  Illinois,  where  the  copy  of  the  * 
will  and  of  the  record  ehowing  the  admis- 
sion to  probate  were  not  authenticated  by 
the  attestation  of  the  officer  having  charge 
of  the  record,  nor  certified  by  him  to  have 
been  compared  with  the  original,  and  to 
be  a  true  copy  thereof,  as  required  by 
this  section,  it  was  held  that  the  County 
Court  of  another  state  had  no  jurisdic- 
tion to  admit  the  will  to  probate.  In  re 
Box,  (1906)  127  Wis.  264,  106  N.  W.  1063. 

Commission  to  take  testimony. —  An  in- 
strument purporting  to  be  a  commission 
to  take  testimony,  issued  by  a  court  of 
one  state,  is  not  entitled  to  recognition  in 
a  court  of  another  state,  unless  certified 
in  accordance  with  the  above  section.  New 
York  Press  Co.  v.  Salter,  (1911)  129  La. 
51,  55  So.. 706. 

Sufficiency  of  authentication  as  question 
of  laic. —  In  an  action  of  debt  on  a  judg- 
ment, on  a  plea  of  niU  tiel  record,  it  is 
the  province  of  the  court,  and  not  that  of 
the  jury,  to  decide  when  the  proof  of  the 
record  is  sufficient.  Wittemore  t?.  Mal- 
comson,  (1886)  28  Fed.  605. 

Sufficiency  of  authentication. —  See  Sey- 
mour V.  Du  Bois,  (1906)  145  Fed.  1003; 
Nadel  r.  Campbell,  (1910)  18  Idaho  335, 
110  Pac.  262;  Brown  v.  Baxter,  (1908) 
77  Kan.  97,  94  Pac.  155,  674;  Halfhill 
V.  Malick,  (1911)  145  Wis.  200,  129 
N.  W.  1086. 

Attestation  by  derk  —  Generally. — ^This 
section  expressly  provides  for  attestation 
by  the  clerk,  and  in  Henry  Inv.  Co.  v. 


Semonian,  (1909)  46  Colo.  260,  100  Fac. 
425,  it  was  held  that  a  transcript  of  the 
proceedings  of  a  court  of  another  state,  to 
which  was  appended  a  certificate  of  the 
judge  alone  that  the  foregoing  was  a  oom- 

Slete  transcript  of  the  proceedings  of  the 
lounty  Court  in  a  certain  county,  and  in 
a  case  specified,  was  not  admissible  in 
evidence. 

The  clerk's  certificate  need  not  show 
that  such  clerk  had  charge  of  the  records 
of  the  court,  in  order  to  authorize  him 
to  certify  thereto;  this  section  does  not 
require  that  this  be  certified  to  or  shown, 
and  this  fact  will  be  presumed.     Ritchie 

V  Carpenter,  (1891)  2  Wash.  512,  28 
Pac.  380,  26  A.  S.  R.  877. 

The  court  is  precluded  from  receiving 
any  other  evidence  than  the  record  itself 
to  show  that  the  attestation  was  not  in 
due  form  of  law,  and  when  the  certificate 
of  the  clerk  states  that  ''the  aforegoing 
is  truly  taken  from  the  record  of  pro- 
ceedings "  in  that  court  it  will  be  pre- 
sumed to  be  a  full  copv  of  the  record  of 
all  the  proceedings  in  tne  case.  Ferguson 
r.  Harwood,  (1813)  7  Cranch  408,  3  U.  S. 
(L.  ed.)   386. 

By  deputy. — ^An  attestation  by  a  dep- 
uty clerk  is  not  within  the  terms  of  the 
statute.  Willock  v,  Wilson,  (1901)  178 
Mass.  68,  59  N.  E.  757;  Edwards  V. 
Smith,  (Tex.  1911)    137  S.  W.  1161. 

In  the  case  of  a  copy  of  the  record  of 
a  court  this  section  is  satisfied  where, 
although  some  parts  of  the  record  were 
attest^  by  deputies  of  the  clerk,  there 
is  a  final  authentication  of  the  whole 
record  under  the  hand  of  the  clerk  him- 
self. Holyoke  v.  Holyoke,  (1913)  110 
Me.  469,  87  Atl.  40. 

The  phrase  **  in  due  form  "  as  employed 
m  this  section,  means  in  the  form  pre- 
scribed by  the  law  or  practice  cf  the  state 
from  which  the  record  comes.  Adams  v, 
Stenehjem,  (1915)  50  Mont.  232,  146 
Pac.  469. 

The  seal  should  be  annexed  to  the  rec- 
ord, of  which  the  certificate  of  the  judge 
is  no  part,  and  when  the  seal  appears,  not 
on  the  record  with  the  attestation  of  the 
clerk,  but  with  the  certificate  of  the 
judge,  it  will  not  be  admittefd.     Turner 

V  Waddington,  (1811)  3  Wash.  126,  24 
Fed.  Cas.  No.  14,263.  See  Talcott  v.  Dela- 
ware Ins.  Co.,  (1810)  2  Wash.  449,  23 
Fed.  Cas.  No.  13,734. 

It  is  only  necessary  that  the  seal  be 
attached  to  the  certificate  of  the  clerk; 
it  does  not  matter  that  the  seal  was  not 
attached  to  the  record.  Ritchie  v.  Car- 
penter, (1891)  2  Wash.  512,  28  Pac.  380, 
26  A.  S.  R.  877. 

Certificate  of  judge  or  magistrate. — ^A 
copy  of  a  judgment  of  a  state  court  cer- 
tified by  the  clerk  alone,  without  the 
certificate  of  a  judge,  chief  justice,  or 
presiding  magistrate  that  the  attestation 
was  in  due  form  of  law,  cannot  be  ad- 
mitted  in   evidence.     Northwestern   Mut. 
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L.  Ins.  Co.  V.  Stevena,  (C.  C.  A.  1896)  71 
Fed.  258,  36  U.  S.  App.  401,  18  C.  C.  A. 
107;  Bohlander  v.  Heiker,  (C.  C.  A.  5th 
Cir.  1909)  168  Fed.  886,  94  C.  C.  A.  298; 
Smith  V.  Brockett,  (1897)  89  Conn.  492, 
38  Atl.  57;  Gardner  v.  Linde,  (1802)  1 
Crandi  C.  C.  78,  9  Fed.  Cas.  No.  5,231; 
Hagan  v.  Snider,  (1906)  44  Tex.  Civ. 
App.  139,  98  S.  W.  213;  Wolf  v.  King, 
(1908)  49  Tex.  Civ.  App.  41,  107  S.  W. 
617;  Edward«  r.  Smith,  (Tex.  1911)  137 
S.  W.  1161. 

Hie  certificate  must  show  that  the  per- 
son signing  it  as  a  judge  was,  at  the  tune 
of  so  signing,  the  judge,  chief  justice,  or 
presiding  magistrate  of  the  court  in  which 
the  jud^ent  is  of  record.  U.  S.  v.  Bie- 
buBch,  1  Fed.  213. 

It  is  not  necessarv  that  the  official 
character  of  the  certifying  judge  or  mag- 
istrate shall  he  certified  by  the  governor 
under  the  great  seal  of  the  state,  nor  that 
the  clerk  of  the  court  shall  certify  under 
his  hand  and  seal  of  office  that  the  certi- 
fying judge  or  magistraite  is  duly  com- 
misBioned  and  qualified.  Kinseley  v. 
Rumbough,  (1887)  96  N.  C.  193,  2  S.  E. 
174;  Dusenberry  tJ.  Abbott,  (1901)  1  Nebr. 
(unt^cial)  Rep.  101,  96  N.  W.  466.  See 
also  Taylor  v.  Carpenter,  (1846)  2 
Woodb.  &  M.  1,  23  Fed.  Cas.  No.  13,785. 

The  record  of  the  Supreme  Court  of  a 
state,  attested  by  the  clerk,  with  the  seal 
annexed,  in  which  the  judge  states  himself 
to  be  "one  of  the  judges  of  the  Supreme 
Court  of  Tennessee,"  is  not  duly  authen- 
ticated. This  does  not  import  that  he  was 
the  sole  judge,  chief  justice,  or  presiding 
judge  of  that  court.  Stewart  v.  Gray, 
(1830)  Hempst.  94,  23  Fed.  Cas.  No. 
13,428a. 

A  certificate  signed  by  the  judge  as 
both  judge  and  clerk,  and  sealed  with  the 
seal  of  the  court,  is  sufficient.  When  the 
judge  is  also  ew  officio  clerk,  he  must  cer- 
tify in  each  capacity,  but  it  is  a  matter 
of  form  rather  than  of  substance  whether 
the  certification  be  made  by  two  separate 
certificates,  or  comprised  in  one.  Keith 
V.  Stiles,  (1896)  92  Wis.  15,  64  N.  W. 
860,  65  N.  W.  860. 

When  the  judge  in  his  certificate  states 
that  the  person  named  is  the  clerk  of  the 
court  "whereof  I  am  the  judge,"  it  is  a 
fair  inference  from  the  use  of  the  term 
"  the  judge,"  that  he  is  the  sole  judge  of 
the  court,  and  the  proper  person  to  sign 
the  attestation.  Willock  v.  Wilson, 
(1901)   178  Mass.  68,  69  N.  E.  757. 

The  national  courts  will  take  judicial 
notice  that  the  judge  who  signed  the  cer- 
tificate is  the  sole  judge  of  the  district 
in  which  the  proceedings  are  of  record. 
Bennett  f?.  Bennett,  (1867)  Deady  209, 
3  Fed.  Cas.  No.  1,318. 

It  is  a  fatal  defect  when  the  presiding 
magistrate  omits  the  statement  in  his 
certificate  that  the  attestation  of  the  clerk 
Is  in  due  form.  A  court  cannot  officially 
know  the  forms  of  another  state.     Trigg 


V,  Conway,  (1847)  Hempst.  638,  24  Fed. 
Cas.  No.  14,172.  See  also  Craig  v. 
Brown,  (1816)  Pet.  C.  C.  352,  6  Fed. 
Cas.  No.  3,328;  Catlin  v,  -Underhill, 
(1847)  4  McLean  199,  5  Fed.  Cas.  No. 
2,623. 

The  reason  for  the  rule  requiring  the 
certificate  of  the  judge  as  to  the  due  form 
of  the  clerk's  certificate  is  that  the  court 
in  which  the  document  is  offered  in  evi- 
dence is  not  presumed  to  know  or  take 
judicial  notice  of  the  laws  in  force  or 
what  is  "due  form"  in  another  state  or 
foreign  jurisdiction.  Ganow  v.  Ash  ton, 
(1913)    32  S.  D.  458,    143  N.  W.  383. 

In  Adams  v.  Stenehjem,  (1915)  50 
Mont.  232,  147  Pac.  469,  the  court,  hold- 
ing that  the  copy  of  a  judgment  roll  of 
a  North  Dakota  court,  not  properly  cer- 
tified by  a  jud^e  of  that  court,  was  inad- 
missible in  evidence,  said:  "To  entitle 
the  copy  of  the  judgment  roll  to  be  ad- 
mitted in  evidence,  it  muet  have  been 
duly  attested  by  the  clerk  of  the  North 
Dakota  court.  Whether  the  attestation 
was  in  due  form  prescribed  by  the  law 
or  practice  in  North  Dakota  could  not 
be  determined  by  the  trial  court  from  an 
inspection  of  the  attestation  certificate; 
for  the  courts  of  this  state  do  not  take 
judicial  notice  of  the  statute  laws  or 
practice  of  a  sister  state.  Because  of 
this  fact  the  trial  court  w^as  required  to 
look  to  other  evidence,  and  the  evidence 
'  which  the  federal  statute  and  our  own 
code  have  provided  is  the  certificate  of  the 
judge  of  the  sister  state.  It  is  for 
that  judge,  charged  with  knowledge  of 
the  laws  of  his  state,  to  determine 
whether  the  attestation  of  the  clerk  is 
in  due  form  and  to  evidence  his  con- 
clusion by  his  certificate,  and  it  is  to 
his  certincate  alone  that  the  Montana 
court  must  look  to  ascertain  whether 
what  purports  to  be  a  certificate  by  the 
clerk  is  such  under  the  laws  of  the  state 
where  made.  Craig  v.  Brown,  [Pet.  C.  C. 
362]  6  Fed.  Cas.  No.  3,328.  Under  the 
federal  statute  and  our  code  provision 
above,  the  district  court  of  the  sister 
state  is  required  to  make  known  the  fact 
that  the  copy  is  properly  attested,  by  his 
certificate  '  that  the  said  attestation  is  in 
due  form.'  In  the  absence  of  such  certifi- 
cate as  the  federal  statute  and  our  code 
prescribe,  the  copy  is  not  entitled  to  be 
admitted.  This  rule  is  recognized  uni- 
versally. But  it  is  insisted  that,  while 
the  certificate  of  the  judge  of  the  North 
Dakota  court  is  not  in  the  form  pre- 
scribed by  statute,  in  substance  it  is  the 
same.  If  we  understand  the  language  em- 
ployed in  the  certificate,  it  does  not 
mean  anything  more  than  that  the  laws 
of  North  Dakota  authorize  the  clerk  of 
a  district  court  of  that  state  to  certify 
copies  of  judicial  records  in  his  charge 
It  would  impeach  the  intelligence  of  the 
judge  who  made  the  certificate  to  say 
that   he    intended    it   to   conform    to    th^ 
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requirements  of  the  federal  statute.  The 
language  of  that  statute  is  so  plain  that 
any  one  who  attempts  to  oomply  with  it 
cannot  possibly  fail  in  the  attempt.  The 
addition  of  the  words  '  and  full  faith  and 
credit  are  due  to  all  his  official  acts  as 
such  '  do  not  aid  the  certificate.  In  the 
connection  in  which  they  are  employed 
they  are  meaningless.  Our  courts  are  not 
lequired  to  give  full  faith  and  credit  to 
the  act  of  the  North  Dakota  clerk  in  at- 
testing a  public  record.  If  the  record  is 
attested  by  the  clerk  with  the  seal  an- 
nexed, and  the  attestation  is  certified  to 
be  in  due  form  by  the  judge,  then  full 
faith  and  credit  is  due  the  record  —  in  this 
instance  the  judgment  roll  —  but  not  the 
act  of  the  clerk  in  attesting  it.  Further- 
more, whether  a  record  is  or  is  not  en- 
titled to  full  faith  and  credit  is  a  ques- 
tion to  be  determined  by  the  Montana 
court,  and  not  by  -the  judge  of  the  court 
from  which  the  record  comes." 

Pull  faith  and  credit  —  Generally. —  Th« 
effect  of  the  provision  regarding  fuU  faith 
and  credit  is  that  in  the  courts  of  other 
states  the  judgment  of  a  court  of  one 
state  is  not  impeachable  excei>t  for  fraud 
or  want  of  jurisdiction;  is  indisputable 
proof  that  it  rests  upon  an  imanswerable 
cause  of  action;  is  conclusive  evidence 
that  the  right  to  its  enforcement  is 
whoHy  unaffected  by  a  laches  or  lapse  of 
time  which  preceded  its  rendition;  and 
gives  a  right  of  action  for  its  enforcc^- 
ment  subject  to  limitation  and  other 
laws  of  the  forum  which  regulate,  but 
do  not  deny,  imreasonably  restrict,  or  op- 
presaively  burden  the  exercise  of  the 
right.  Lamb  v.  Powder  Biver  Live  Stock 
Co.,  (1904)  132  Fed.  434,  ft5  C.  C.  A. 
570,  67  L.  K.  A.  558. 

The  full  faith  and  credit  clause  was 
enacted  to  carry  into  effect  the  constitu- 
tional provision  on  the  subject.  Roller  v, 
Murray,  (1914)  234  U.  8.  738,  34  S.  Ct. 
902,  58  U.  S.  (L.  ed.)  1670.  And  under 
Const.  U.  S.  art.  4,  {  1,  providing  that 
full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
and  the  section  which  is  declaratory 
thereof  and  providing  for  the  authentica- 
tion of  judicial  proceedings  of  the  state, 
courts,  a  judgment,  conclusive  between  the 
parties  in  the  state  in  which  rendered,  is 
equally  conclusive  in  every  other  state, 
though  the  court  has  no  power  to  issue 
execution  thereon.  Damon  v.  Webber, 
(1914)    111  Me.  473,  89  Atl.  734. 

In  Mutual  Life  Ins.  Co.  v,  McGrew, 
(1903)  188  U.  S.  291,  23  S.  Ct.  375,  47 
U.  S.  (L.  ed.)  480,  63  L.  R.  A.  33,  it 
was  held  that  iv  decision  of  a  state  court 
cannot  be  reviewed  in  the  Supreme  Court 
of  the  United  States  on  the  ground  that 
by  it  full  faith  and  credit  were  denied  to 
a  Hawaiian  judgment,  in  violation  of 
U.  8.  Const.,  art.  4,  §  1,  as  carried  out 
by  R.   S.   sec.   905,   where  the  judgment 


of  the  trial  court  was  rendered  prior  to 
the  Act  of  April  30,   1900,  providing  a 

fovernment  for  Hawaii  (see  HA.WAiiiUf 
sitANDS),  and  such  contention  was  not 
brought  to  the  attention  of  the  highest 
state  court  in  any  form. 

In  Anglo-American  Provision  Co.  o. 
Davis  Provision  Co.,  (1903)  191  U.  8. 
373,  24  S.  Ct.  92,  48  U.  S.  (L.  ed.)  225,  it 
was  held  that  full  faith  and  credit  was 
not  denied  an  Illinois  judgment  by  N.  Y. 
Code  Civ.  Pro.,  §  1780,  which,  as  con- 
strued by  the  New  York  courts,  precludes 
the  maintenance  of  an  action  on  such 
judgment  by  one  foreign  corporation 
against  another,  because  it  is  not  upon 
a  cause  of  action  which  arose  within  the 
state. 

A  judgment  of  the  Supreme  Court  of 
the  United  States  to  the  effect  that  a 
policy  of  fire  insurance  could  not  be  re- 
covered upon  as  it  stood  nor  be  helped 
out  by  any  doctrine  of  the  common  law 
is  not  denied  full  faith  and  credit  by  an 
adjudication  of  a  state  court  that  auoh 
judgment  is  not  a  bar  to  a  suit  in  equity 
to  reform  the  policy  so  that  it  will  ex- 
press consent  to  concurrent  insurance, 
and  to  recover  upon  such  policy  as  re- 
formed. Northern  Assur.  Co.  of  London 
V  Grand  View  Bldg.  Assn.,  (1906)  203 
U.  S.  106,  27  S.  Ct.  27,  51  U.  S.  (L.  ed.) 
109. 

In  Fauntleroy  v.  Lum,  (1908)  210  U. 
S.  230,  28  S.  Ct.  641,  52  U.  S.  (L.  ed.) 
1039,  it  was  held  that  the  Mississippi 
courts  cannot  deny  to  a  judgment  of  a 
Missouri  court,  based  upon  jgi  award  in 
arbitration  proceedings  in  Mississippi, 
the  full  faith  and  credit  secured  by  U.  S. 
Const.,,  art.  4,  §1,  to  the  ^'udgments  of 
sister  states,  because  the  original  contro- 
versy grew  out  of  a  gambling  transaction 
in  futures  in  Mississippi,  .which  is  made 
a  misdemeanor  by  Miss.  Annot.  Code 
1892,  §§  1120,  1121,  2117,  which  further 
provide  that  contracts  of  that  character 
shall  not  be  enforced  by  any  court. 

In  order  that  a  judgment  or  decree 
shall  be  conclusive  in  an  action  brought 
thereon  in  another  state,  it  must  not  only 
be  conclusive  in  the  jurisdiction  where 
rendered,  but  also  final  in  character,  and 
establish  a  fixed  and  certain  liability,  and 
therefore  a  decree  for  alimony  and  costs 
will  support  an  action  in  another  state  in 
so  far  as  it  is  for  a  sum  due  at  the  time 
of  its  rendition,  and  which  is  absolutely 
awarded,  but  not  with  respect  to  future 
payments,  for  which  it  provides,  but  as  to 
which  it  remains  subject  to  modification 
,  at  any  time  in  the  discretion  of  the  court. 
Ur&dv,  Israel,  (C.  C.  A.  1906)  148  Fed. 
576,  79  C.  C.  A.  32,  8  Ann.  Cas.  697,  9 
L.  R.  A.  (N.  S.)   1168. 

In  TUt  V.  Kelsey,  (1907)  207  U.  S.  43, 
28  S.  Ct.  1,  52  U.  S.  (L.  ed.)  95,  it  was 
held  that  the  full  faith  and  credit  due  the 
probate  proceedings  of  the  New  Jersey 
courts  do  not  require  that  the  courts  of 
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New  York  shall  be  bound  by  the  adju- 
dication of  the  New  Jersey  courts  on  the 
question  of  domicile. 

In  Andrews  v.  Andrews,  (1903)  188 
U.  S.  14,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.) 
366,  it  was  held  that  the  full  faith  and 
credit  clause  of  the  Federal  Constitution 
is  not  violated  by  the  refusal  of  the  Mass- 
achusetts courts,  acting  in  accordance 
with  Mass.  Pub.  Stat.,  di.  146,  $  41, 
to  give  effect  to  a  decree  of  divorce  ren< 
dered  by  a  court  of  another  state  in  a 
suit  instituted  by  one  who  temporarily 
left  the  state  of  Massachusetts,  where  he 
was  domiciled,  for  the  purpose  of  obtain- 
ing a  divorce  for  a  cause  which  occurred 
in  that  state  while  the  parties  resided 
there,  but  which  was  not  a  ground  for 
divorce  in  that  state. 

In  Carpenter  v.  Beal,  (E.  D.  Ark.  1915) 
222  Fed.  453,  the  court  held  that  the 
judgment  of  a  state  court,  obtained  in  a 
proceeding  in  rem  by  default  on  substi- 
tuted service,  could  not  be  collaterally  at- 
tacked in  a  court  of  another  state  upon 
the  ground  that  the  consideration  of  the 
judgment  was  a  wagering  transaction  and 
that  such  judgment  under  the  laws  of  the 
latter  state  was  absolutely  void. 

A  state  court  in  an  action  on  a  judg- 
ment rendered  in  another  state  is  requir^ 
to  give  it  such  faith  and  credit  as  it  has 
bv  Taw  or  usage  in  the  state  of  its  origin. 
The  highest  evidence  of  what  faith  and 
credit  a  judgment  has  in  the  state  of  its 
origin  is  the  decisions  of  the  court  of 
last  resort  of  that  state.  Free  p.  Western 
Union  Tel.  Co.,  (1914)  158  Wis.  36,  147 
N.  W.  1040.  But  a  judgment  against  a 
|;arnishee  in  a  court  that  did  not  acquire 
jurisdiction  of  the  person  of  the  principal 
defendant,  which  does  not  recite  tnat 
the  garnishee  disclosed  any  defensive 
matter  or  any  fact  other  than  an  admis- 
sion of  his  indebtedness  to  the  principal 
defendant,  is  not,  as  against  such  prin- 
cipal defendant  and  in  favor  of  such  gar- 
nishee, an  adjudication  of  any  issue  as 
to  whether  the  garnishee  discharged  his 
duty  to  the  principal  defendant  in  such 
garnishment  proceeidings  in  respect  to  no- 
tice and  defenses.  Such  judgment  would 
not  be  accorded  faith  or  credit  as  such 
adjudication  in  the  state  in  which  it  is 
rendered,  nor  in  any  other  state,  and  a 
refusal  of  a  court  of  a  state  other  than 
the  one  in  which  it  was  rendered  to  give 
the  judgment  effect  as  an  adjudication 
of  the  issue  between  the  garnishee  and 
the  principal  defendant  is  not  a  denial 
of  the  same  the  full  faith  and  credit  to 
which  it  is  entitled  under  section  1,  art. 
4  of  the  Federal  Constitution  and  R.  S. 
sec.  905.  St.  Louis,  etc.,  R.  Co.  v.  Crews, 
(Okla.  1915)   151  Pac.  879. 

A  judgment  of  one  state  when  sued 
upon  in  another  is  not  merely  prima 
facie  evidence  of  an  indebtedness  but  is 
conclusive.  Bonfils  f.  Gillespie,  (1914) 
25  Colo.  App.  496,  139  Pac.  1054,  wherein 


the  court  said:  '* Counsel  insist  that  the 
Nevada  judgment  is  only  prima  facie  evi- 
dence of  the  debt,  and  that  nul  tiel  record 
is  an  inappropriate  plea  to  suits  upon  for- 
eiG[n  judgments,  inasmuch  as  thej  do  not 
create  a  merger,  and  are  only  prima  fade 
evidence  of  an  indebtedness,  and  that 
either  debt  or  assumpsit  may  be  main- 
tained upon  them  or  upon  the  original  in- 
debtedness, and  the  general  issue  in  such 
cases  is  nil  debet  or  non  assumpsit,  as  the 
case  may  be,  and  puts  in  issue  both  the 
validity  of  the  judgment  and  of  the  debt;  ' 
and  counsel  cites  man^  authorities  in 
support  of  this  proposition.  These  au- 
thorities are  not  pertinent  to  the  ques- 
tion here  involved,  as,  since  the  adoption 
of  article  4,  section  1,  of  the  Federal  Con- 
stitution, and  an  Act  of  Congress  in  pur- 
suance thereof,  approved  May  26,  1790, 
1  Stat.  122,  ch.  11  (R.  S.  sec.  905)  there 
has  been  a  well-marked  distinction  recog- 
nized between  foreign  judgments  and 
judgments  of  sister  rtates.  Said  section 
of  tiie  Federal  Constitution  provides  that 
full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
and  that  Congress  may  by  general  laws 
prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof.  The  Act  of  Con- 
gress, 8ujHra,  provides  that  the  records 
and  judicial  proceedings  of  the  courts  of 
any  state  shall  be  proved  or  admitted 
in  any  other  court  within  the  United 
States  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there 
be  a  seal,  together  with  the  certificate 
of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be,  that  said 
attestation  is  in  due  form.  And  the  said 
record  and  judicial  proceedings,  authen- 
ticated as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall 
be  taken.  After  the  adoption  of  said  con- 
stitutional provision  and  approval  of  said 
Act  of  Congress,  there  was  great  chaos 
and  diversity  of  opinion  among  the  courts 
of  the  different  states  as  to  the  intention 
of  the  constitutional  convention  and  Con- 
gress in  their  several  utterances  as  to  the 
effect  of  judgments  of  sister  state  courts 
when  sued  upon  in  courts  of  other  states 
or  of  the  United  States.  In  1813  those 
provisions  were  construed  by  the  Supreme 
Court  of  the  United  States,  and  that 
court  held  that  the  Constitution  contem- 
plated a  power  in  Congress  to  give  a 
conclusive  effect  to  such  judgments;  the 
court  saying :  *  We  can  perceive  no  rar 
tional  interpretation  of  the  Act  of  Con- 
gress, unless  it  declares  a  judgment  con- 
clusive when  a  court  of  the  particular 
state  where  it  is  rendered  would  pro- 
nounce the  same  decision.'  Mills  v.  Dur- 
yee,  7  Cranch  481,  3  U.  S.   (L.  ed.)   411; 
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2  Black,  supra,  {856.  In  the  Mills-Dur- 
yee  Case,  supra,  Justice  Story,  speaking 
for  the  court,  also  said:  'Were  the  con- 
stmctlon  contended  for  by  the  plaintiff 
in  error  to  prevail,  that  judgments  of  the 
state  courts  ought  to  be  considered  prima 
facie  evidence  only,  this  clause  in  the  Con- 
stitution would  be  utterly  unimportant 
and  illusory.  The  common  law  would 
give  such  judgments  precisely  the  same 
effect.  It  is  manifest,  however,  that  the 
Constitution  contemplated  a  power  in 
Congress  to  give  a  conclusive  effect  to 
such  judgments.'  And  held  that:  'If 
it  be  a  record,  conclusive  between  the 
parties,  it  cannot  be  denied  but  by  the 
plea  of  nul  tiel  record.'  This  holding  by 
the  court,  however,  has  been  confined  to 
the  general  issue  and  was  never  intended 
to  exclude  such  plea  as  a  denial  of  the 
jurisdiction.  The  Mills-Duryee  Case  is 
a  leading  authority  for  the  proposition 
that  a  judgment  of  a  ffister  state  is  con- 
clusive on  the  merits;  that,  for  purposes 
of  pleading  and  evidence,  it  is  entitled  to 
the  full  dignity  of  a  record;  and  that  the 
defendant  is  not  at  liberty,  when  sued  on 
the  judgment,  to  deny  the  indebtedness, 
which  it  ascertains  and  establishes,  or  to 
impeach  its  justice  or  deny  its  obligation.'' 

A  judgment  entered  upon  a  warrant 
of  attorney  to  confess  judgment,  con- 
tained in  the  instrument  evidencing  the 
obligation,  without  personal  service  on 
the  obligor,  is  a  judgment  entitled  to 
full  faith  and  credit.  Miller  v.  Miller, 
(Waah.  1916)   156  Pac.  8. 

United  8tate^  courts.— **  The  Act  of 
Congress  goes,  perhaps,  further  than  the 
constitutional  requirement,  which  relates 
to  the  faith  and  credit  to  be  given  in 
each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other 
state,  inasmuch  as  it  declares  the  effect 
of  the  records  and  judicial  proceedings  of 
the  states  when  authenticated,  as  pro- 
vided *  in  every  court  within  the  United 
States/  thus  making  its  provisions  ap- 
plicable to  the  national  courts,  as  well  as 
to  the  courts  of  the  states."  Galpin  v. 
Page,  (1874)  3  Sawy.  93,  9  Fed.  Cas.  No. 
5,206. 

The  statutory  provision  extends  to 
every  court  "within  the  United  States," 
and  therefore  to  courts  of  the  Unite  1 
States,  and  such  courts  are  therefore 
bound  to  give  to  judgments  of  state  courts 
the  same  faith  and  credit  which  the  courts 
of  another  state  are  bound  to  accord  to 
them.  Union,  etc..  Bank  v.  Memphis,  (C. 
C.  A.  1901)  111  Fed.  661,  49  C.  C.  A. 
455;  Foster  Milbum  Co.  v,  Chinn,  (C. 
C.  A.  2d  Cir.  1913)  202  Fed.  175,  122 
C.  C.   A.  677. 

Rule  of  evidence. — This  section  provid- 
ing that  the  record  of  a  judgment  after 
due  notice  in  one  state  shall  be  conclu- 
sive evidence  in  the  courts  of  another 
state  or  of  the  United  States  of  a  matter 
adjudged,  etc.,  prescribes  a  rule  of  evi- 
dence rather  than   a  ground  of  jurisdic- 


tion. Israel  p.  Israel,  (1904)  130  Fed. 
237;  Clifford  «.  Williams,  (1904)  131 
Fed.  100;  Beauchamp  t?.  Bertig,  (1909) 
90  Ark.  361,  119  8.  W.  75,  26  L.  K.  A. 
(N.  S.)  659;  De  Vail  v.  De  Vail,  1910) 
37  Ore.  128,  109  Pac.  766,  110  Pac.  705. 

Jurisdictional  matters, —  Notwithstand- 
ing  this  statute  the  judgment  of  a  foreign 
court  when  sued  upon  in  the  courts  of 
another  state  is  open  to  impeachment  for 
want  of  jurisdiction  of  the  forei^  court. 
The  recital  or  assertion  of  jurisdiction, 
in  the  record  of  the  judgment,  is  in  this 
respect  immaterial.  Marshall  v,  Owen, 
(1912)   171  Mich.  232,  137  N.  W.  204. 

Not  applioable  to  courts  of  limited 
jurisdiction, —  See  Strecker  v,  Railson, 
(1907)  16  N.  D.  68,  111  N.  W.  612,  8  L.  R. 
A.   (N.  S.)   1099. 

Orders  in  supplementary  proceedings. 
—  In  Orient  Ins.  Co.  v,  Rudolph,  (1906) 
69  N.  J.  £q.  670,  61  Atl.  26,  it  was  held 
that  as  supplementary  proceedings  in  the 
state  of  New  York  are  not  considered 
special  proceedings  before  a  court  or  offi- 
cer of  limited  jurisdiction,  but  as  a  new 
remedy  in  an  action  in  which  the  court 
has  general  jurisdiction,  the  production 
and  proof  in  a  New  Jersey  court  of  an 
order  by  a  court  of  New  York  appointing 
a  receiver  in  supplementary  proceedings 
there,  and  reciting  the  facts  necessary  to 
give  the  court  jurisdiction,  furnishes  con- 
clusive evidence  of  the  regularity  and 
validity  of  the  order,  and  prima  facie 
evidence  of  the  jurisdictional  facts. 

lAmitations. —  Under  this  section  it 
was  held  that  the  question  whether  a 
judgment  dismissing  an  action  on  a  note 
in  New  York  on  the  ground  that  it  was 
barred  by  limitations  of  that  state  was  a 
determination  on  the  merits  of  the  case, 
and  therefore  barred  another  action  on 
the  note  in  Kentucky,  depended  oh  the 
effect  which  would  be  given  to  such  judg- 
ment by  the  courts  of  New  York,  and  that 
where  imder  the  decisions  of  New  York 
a  jud^ent  based  solely  on  the  statute 
of  limitations  is  held  to  affect  the  remedy 
only,  and  not  the  cause  of  action,  such 
judjg;ment  was  no  bar  to  the  plaintiff's 
action  in  Kentucky,  ^here  a  different 
statute  of  limitation  prevailed.  Brand  v. 
Brand,  (1903)  116  Ky.  786,  76  S.  W.  868, 
63  L.  R.  A.  206. 

Completeness  of  transcript. —  In  Mont- 
gomery V.  Consolidated  Boat  Store  Co., 
(1903)  116  Ky.  166,  72  S.  W.  *16,  103 
A.  8.  R.  302,  it  was  held  that  a  transcript 
of  the  judgment  of  a  sister  state  on 
which  execution  had  been  issued  and  cer- 
tified, as  required  by  this  section  and  R.  S. 
sec.  909,  given  under  Fines,  Penalties 
AND  FoBFEiTURES,  SO  as  to  entitle  the 
judgment  to  full  faith  and  credit,  would 
be  deemed  to  contain  a  complete  copy  of 
the  judgment,  though  it  differed  in  form 
from  the  form  of  judgment  used  in 
Kentucky. 

Conclusiveness  as  to  jurisdiction. — 
Xeither  the  full  faith  and  credit  clause  of 
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the  Federal  Constitution  (Const.,  art.  4, 
S  1 )  nor  this  section  passed  in  conformity 
therewith  prevents  an  inauiry  into  the 
jurisdiction  of  the  court  of  a  sister  state 
by  which  a  judgment  rendered  therein  is 
offered  in  evidence,  and  a  copy  of  the 
record,  though  duly  authenticated,  may  be 
contradicted  as  to  the  facts  necessary  to 
give  jurisdiction,  or  where  it  appears  in 
a  coUateral  proceeding  in  another  state 
that  such  facts  did  not  exist,  the  record 
is  a  nullity,  though  it  may  contain  recit- 
als that  the  facts  did  exist.  De  Vail 
V.  De  Vail,  (1910)  67  Ore.  12&,  109  Pac. 
765,   110  Pac.  706. 

Decisions  of  state  courts  founded  on 
local  laws. — ^A  decision  of  a  state  court 
founded  upon  a  law  local  or  peculiar  to 
that  state,  is  entitled,  by  virtue  of  section 
1  of  article  4  of  the  Constitution  of  the 


United  States  and  this  section,  to  full 
faith  and  credit  in  the  courts  of  another 
state,  in  which  such  local  or  peculiar  law 
is  not  recognized.  Roller  v.  Murray, 
(1912)  71  W.  Va.  161,  76  S.  E.  172,  Ann. 
Cas.  1914B  1130,  L.  R.  A.  1916F  984. 

Courts  of  the  District  of  Columbia. — 
The  judgments  of  the  courts  of  the  United 
States  are  upon  the  same  footing,  so  far 
as  concerns  the  obligations  created  by 
them,  with  domestic  judgments  of  the 
states,  wherever  rendered  and  wherever 
sought  to  be  enforced;  and  that  the  Su- 
preme (jourt  of  the  District  of  Columbia 
is  a  court  of  the  United  States  results 
from  the  right  of  exclusive  legislation 
over  the  District  which  the  Constitution 
has  given  to  Congress.  Embry  t?.  Palmer, 
(1882)  107  U.  S.  3,  2  S.  Ct.  26,  27  U.  S. 
(L.  ed.)  346. 


Sec.  906.  [Proofs  of  records^  etc.,  kept  in  offices  not  pertaining  to 
courts.]  All  records  and  exemplifications  of  books,  which  may  be  kept  in 
any  public  office  of  any  State  or  Territory,  or  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  not  appertaining  to  a  court,  shall  be 
proved  or  admitted  in  any  court  or  office  in  any  other  State  or.  Territory, 
or  in  any  such  country,  by  the  attestation  of  the  keeper  of  the  said  records 
or  books,  and  the  seal  of  his  office  annexed,  if  there  be  a  seal,  together  with  a 
certificate  of  the  presiding  justice  of  the  court  of  the  county,  parish,  or  dis- 
trict in  which  such  office  may  be  kept,  or  of  the  governor,  or  secretary  of 
state,  the  chancellor  or  keeper  of  the  great  seal,  of  the  State,  or  Territory, 
or  country,  that  the  said  attestation  is  in  due  form,  and  by  the  proper 
officers.  If  the  said  certificate  is  given  by  the  presiding  justice  of  a  court, 
it  shall  be  further  authenticated  by  the  clerk  or  prothonotary  of  the  said 
court,  who  shall  certify,  under  his  hand  and  the  seal  of  his  office,  that  the 
said  presiding  justice  is  duly  commissioned  and  qualified;  or,  if  given  by 
such  governor,  secretary,  chancellor,  or  keeper  of  the  great  seal,  it  shall  be 
under  the  great  seal  of  the  State,  Territory,  or  country  aforesaid  in  which 
it  is  made.  And  the  said  records  and  exemplifications,  so  authenticated, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  and  office 
within  the  United  States  as  they  have  by  law  or  usage  in  the  courts  or  offices 
of  the  State,  Territory,  or  country,  as  aforesaid,  from  which  they  are  taken. 
[B.  S.] 

Act  of  March  27,  1804,  ch.  66,  2  Stat.  L.  298,  299;  Act  of  Feb.  21,  1871,  ch.  62,  16 
Stat.  L.  419. 


Validity. —  Congress  had  the  power  to 
enact  this  section,  under  which  territorial 
legislation  must  be  given,  by  every  court 
within  the  United  States,  the  same  faith 
and  credit  which  it  has  by  law  or  usage 
in  the  court  of  the  territory  enacting  it. 
Atchison,  etc.,  R.  Co.  v.  Sowers,  (1909) 
213  U.  S.  m,  29  S.  Ct.  397,  63  U.  S.  (L. 
ed.)  696. 

Scope. —  The  statute  does  not  exclude 
every  other  mode  of  authentication,  nor 
abrogate  any  princip^le  of  evidence  pre- 
viouslv  established.  ''It  ia  the  settled 
rule  that  when  the  copy  of  an  instrument 
is  certified  to  by  the  officer  whose  duty 


it  is  by  law  to  keep  the  original  on  file 
in  his  office,  it  must  be  received  as  evi- 
dence of  the  original."  Logansport  €ras 
Light,  etc.,  Co.  t>.  Knowles,  (1871)  4  Ch. 
Leg.  N.  76,  15  Fed.  Cas.  No.  8,468. 

Enforcement  of  transitory  action  in  an- 
other state. —  This  section,  which  was  en- 
acted to  carry  into  effect  article  4,  §  1. 
of  the  Federal  Constitution,  requires  the 
courts  of  the  several  states  to  enforce  any 
transitory  cause  of  action  created  by  a 
statute  of  a  sister  state,  not  opposed  to 
the  settled  policy  of  the  state  wherein 
the  cause  of  action  is  sought  to  be  en- 
forced.    But  neither  the  Constitution  of 
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the  United  States  nor  any  Act  of  Con- 
gress passed  in  pursuance  thereof  author- 
izes the  legislature  of  one  state  to  deny 
to  one  having  a  transitory  cause  of  ac- 
tion originating  in  that  state  under  one 
of  its  statutes  the  right  to  appeal  to  the 
courts  of  another  state  for  the  enforce- 
ment of  his  cause  of  action.  Tennessee 
Coal,  etc.,  Co.  t?.  George,  (1912)  11  Ga. 
App.  221,  75  S.  E.  567. 

Evidentiary  valne  of  copy. —  In  the  ab- 
sence of  a  etate  statute  defining  the  evi- 
dentiary value  or  effect  of  a  copy  of  a 
record  from  another  state,  this  section  is 
binding  upon  the  courts  of  the  state,  at 
least  to  the  extent  of  defining  the  evi- 
dentiary value  of  such  a  copy.  Mil- 
waukee Gold  Extraction  Oo.  v,  Gordon, 
(1908)  37  Mont.  209,  95  Pac.  995. 

A  cop^  of  a  marriage  record  not  authen- 
ticated in  accordance  with  this  section  is 
inadmissible  in  evidence.  McNeill  t?. 
State,  (1916)  117  Ark.  8,  17S  S.  W.  826, 
1200. 

Copies  of  deeds  not  authenticated  as 
this  section  requires  will  not  be  received 
in  evidence.  Newson  v.  Langford,  (Tex. 
1915)   174  S.  W.  1036. 

SuSOGLdency  of  authentication. —  See  Mil- 
waukee Gold  Extraction  Co.  v.  Gordon, 
(1908)  37  Mont.  209,  95  Pac.  9^5. 

Proof  of  incorporation. —  In  Milwaukee 
GSold  Extraction  Co.  v.  Gordon,  (1908) 
37  Mont.  209,  95  Pac.  995,  it  was  held 
that  as  there  is  no  common-law  rule  for 
granting  charters  to  corporations,  which 
are  the  creatures  of  'law,  and  authorized 
by  private  statutes  or  general  laws,  and 
as  courts  of  Montana  do  not  take  judicial 
notice  of  the  stautory  law  of  Arizona,  a 
certi£ed  copy  of  the  record  of  incorpora- 
tion of  a  company  in  Arizona  is  not  evi- 
dence in  a  Montana  court  of  its  lawful 
incorporation  in  Arizona,  in  the  absence 
of  proof  that  the  laws  of  Arizona  author- 
ized its  incorporation. 

A  recorded  mortgage  is  such  a  record  as 
is  within  the  meaning  of  this  statute,  and 
an  exemplification  of  the  record  may  be 
admitted  in  evidence  when,  by  the  law  of 
the  state  in  which  the  mortgage  is  of 
record,  the  record  as  between  the  parties 
is  made  evidence  of  the  existence,  execu- 
tion, the  conveyance  of  the  lands  therein 
described,  the  indebtedness  thereby  cre- 
ated, and  the  covenants  and  agreements 
therein  contained.  Chase  v.  Caryl,  (1895) 
57  N.  J.  L.  545,  31  Atl.  1024. 

It   is  not  competent  to   prove  by  the 


testimony  of  the  register  of  deeds  of  an- 
other state  that  an  instrument  read  in 
evidence  was  a  chattel  mortgage,  duly 
filed  and  recorded  in  his  office;  proof  of 
such  instrument  should  be  made  in  the 
manner  required  by  this  section.  Jones 
V.  Melindy,  (1896)  62  Ark.  203,  36  S.  W. 
22. 

Faith  and  credit.— "  Shall  have  such 
faith  and  credit  given  to  them  in  every 
court  and  ofiice  within  the  United  States 
as  they  have  by  law  or  usage  in  the 
courts  or  offices  of  the  state,"  does  not 
impart  to  an  authenticated  state  record 
anything  more  than  "  faith  and  credit,*' 
and  does  not  extend  the  effect  of  a  deci- 
sion against  a  state  to  the  United  States, 
nor  make  an  award  or  judgment  which 
might  be  final  against  a  state  **  either 
obligatory  in  law,  or  conclusive  as  evi- 
dence, against  the  United  States."  Wil- 
liams V.  U.  S.,  (1890)  137  U.  S.  113, 
11  8.  Ct.  43,  34  U.  S.  (L.  ed.)   590. 

In  Atchison,  etc.,  R.  Co.  t\  Sowers, 
(1909)  213  U.  S.  55,  29  S.  Ct.  397,  53 
U.  S.  (L.  ed.)  695,  it  was  held  that  the 
full  faith  and  credit  demanded  by  this 
section  is  given  by  the  Texas  courte  to 
the  New  Mexico  Act  of  March  11,  1903, 
providing  that  an  action  for  personal  in- 
juries received  in  that  territory  will  not 
lie  unless  certain  requirements  as  to  the 
making  of  an  affidavit  and  the  bringing 
of  suit  within  a  specified  time  are  ob- 
served, where  a  recovery  is  permitted  in 
those  courts  subject  to  such  restrictions, 
although  the  statute  also  undertakes  to 
make  the  suit  maintainable  only  in  the 
District  Court  of  the  territory. 

But  in  El  Paso,  ete.,  R.  Co.  v,  Gutier- 
rez, (1909)  215  U.  S.  87,  30  S.  Ct.  21, 
64  U.  S.  (L.  ed.)  106,  it  was  held  that 
the  full  faith  and  credit  demanded  by  this 
section  is  not  given  to  the  New  Mexico 
Act  mentioned  in  the  preceding  paragraph, 
where  a  recovery  is  permitted  in  a  state 
court  on  such  a  cause  of  action,  with  no 
showing  of  a  compliance  with  the  prelim- 
inaries of  notice  and  demand  prescribed 
by  the  territorial  statute. 

The  faith  and  credit  due  an  authen- 
ticated copy  of  a  record  of  another  state 
depends  on  the  laws  and  usages  of  that 
state,  and  this  requires  proof  of  its  laws 
and  usages,  as  judicial  notice  will  not  be 
taken  of  them.  Newsom  t;.  Langford, 
(Tex.  1915)  174  S.  W.  1038,  following 
Smith  V,  Smith,  1  Tex.  621,  46  Am.  Dec 
121. 


Sec.  907.  [Copies  of  foreign  records,  etc.,  relating  to  land-titles  in  the 
United  States.]  It  shall  be  lawful  for  any  keeper  or  person  having  the 
custody  of  laws,  judgments,  orders,  decrees,  journals,  correspondence,  or 
other  public  documents  of  any  foreign  government  or  its  agents,  relating 
to  the  title  to  lands  claimed  by  or  under  the  United  States,  on  the  applica- 
tion of  the  head  of  one  of  the  Departments,  the  Solicitor  of  the  Treasury, 
or  the  Commissioner  of  the  General  Land-OflSce,  to  authenticate  copies 
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thereof  under  his  hand  and  seal,  and  to  certify  them  to  be  correct  and  true 
copies  of  such  laws,  judgments,  orders,  decrees,  journals,  correspondence, 
or  other  public  documents,  respectively ;  and  when  such  copies  are  certified 
by  an  American  minister  or  consul,  under  his  hand  and  seal  of  office,  to  be 
true  copies  of  the  originals,  they  shall  be  sealed  up  by  him  and  returned 
to  the  Solicitor  of  the  Treasury,  who  shall  file  them  in  his  ofl&ce,  and  cause 
them  to  be  recorded  in  a  book  to  be  kept  for  that  purpose.  A  copy  of  any 
such  law,  judgment,  order,  decree,  journal,  correspondence,  or  other  public 
document,  so  filed,  or  of  the  same  so  recorded  in  said  book,  may  be  read  in 
evidence  in  any  court,  where  the  title  to  land  claimed  by  or  under  the 
United  States  may  come  into  question,  equally  with  the  originals.     [K  8.] 

Act  of  Feb.  22,  1849,  ch.  61,  9  Stat.  L.  346;  Act  of  March  2,  1849,  ch.  82,  9  Stat  L. 
350. 

R.  S.  sec.  go8,  relating  to  Little  &  Brown's  edition  of  statutes  as  evidence,  ia  given 
under  the  title  Statutes. 

R.  S.  sec.  909,  relating  to  the  burden  of  proof  in  seizure  cases,  is  given  under  the  title 
Fines,  Penaltdeb  and  Forfeitures,  post. 

R.  S.  sec.  910,  relating  to  possessory  actions  for  the  recovery  of  mining  titles,  is  given 
under  the  title  Mineral  Lands,  Mines,  and  Mining. 

Sec.  2469.  [Copies  of  recordfl,  eto.»  to  be  certified.]  The  Commis- 
sioner of  the  General  Land-Office  shall  cause  to  be  prepared,  and  shall 
certify,  under  the  seal  of  the  office,  such  copies  of  records,  books,  and  papers 
on  file  in  his  office,  as  may  be  applied  for,  to  be  used  in  evidence  in  courts 
of  justice.    [B.  S.] 

Act  of  July  4,  1836,  ch.  362,  6  Stat.  L.  111. 

See  R.  S.  sec.  891,  supra,  p.  205,  relative  to  eopies  of  records,  etc.,  of  General  Land 
Office. 

Ezclusiveness  of  method. —  This  section  original    tract    book    destroyed,    may    be 

and  the  following  section  do  not  prescribe  used  in  evidence,  though  it  is  not  certified 

an  exclusive  method  of  proving  the  pub-  by  the  com^missioner  of  the  General  Land 

lie  documents   therein   mentioned,     nar-  Office  to  be  a  correct  copy  of  any  record 

menihg  v.  Howland,  (1913)  25  N.  D.  38,  or  paper  on  file  in  his  office.  '*  Its  char- 
141  N.  W.  131.                                                 '  acter  as  such  was  sufficiently  established 

Duplicate      tract    book  —  original    de-  by  proof  that  it  was  in  use  as  a  tract 

•troyed. —  Where  the  records   of   a   land  book  in  the  local  land  office,  that  it  was 

office  were  destroyed  by  fire,  a  tract  book,  made  under  the  direction  of  the  commis- 

purporting  to  show  what  portions  of  the  sioner  of  the  General  Land  Office,  and  had 

land    of    the    various    townships    named  been  transmitted  by  him  to  the  register 

therein  is  public  land,  prepared  under  the  and  receiver  for  their  official  u«e."    Jesse 

direction  of  the  commissioner  of  the  Gen-  D.  Carr  Land,  etc.,  Co.  f.  U.  S.,  (C.  C.  A. 

eral  Land  Office  as  a  substitute  for  the  1902)   118  Fed.  821,  55  0.  C.  A.  438. 

Sec.  24-70-  [Exemplifloations  valid  without  names  of  officers  signing 
and  countersigning.]  Literal  exemplifications  of  any  records  which  have 
been  or  may  be  granted  in  virtue  of  the  preceding  section  shall  be  deemed 
of  the  same  validity  in  all  proceedings,  whether  at  law  or  in  equity,  wherein 
such  exemplifications  are  adduced  in  evidence,  as  if  the  names  of  the  officers 
signing  and  countersigning  the  same  had  been  fully  inserted  in  such  record. 
[B.  S.] 

Act  of  March  3,  1843,  ch.  95,  5  Stat.  L.  627. 

Sec.  4071.  [Taking  testimony  to  be  used  in  foreign  countries.]    The 

testimony  of  any  witness  residing  within  the  United  States,  to  be  used  in 

any  suit  for  the  recovery  of  money  or  property  depending  in  any  court 

'  in  any  foreign  country  with  which  th^  United  States  are  at  peace,  and  in 
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which  the  government  of  such  foreign  country  shall  be  a  party  or  shall  have 
an  interest,  may  be  obtained,  to  be  used  in  such  suit.  If  a  commission  or 
letters  rogatory  to  take  such  testimony,  together  with  specific  written  inter- 
rogatories, accompanying  the  same,  and  addressed  to  such  witness,  shall 
have  been  issued  from  the  court  in  which  such  suit  is  pending,  on  produc- 
ing the  same  before  the  district  judge  of  any  district  where  the  witness 
resides  or  shall  be  found,  and  on  due  proof  being  made  to  such  judge  that 
the  testimony  of  any  witness  is  material  to  the  party  desiring  the  same, 
such  judge  shall  issue  a  summons  to  such  witness  requiring  him  to  appear 
before  the  oflBcer  or  commissioner  named  in  such  commission  or  letters 
rogatory,  to  testify  in  such  suit.  And  no  witness  shall  be  compelled  to 
appear  or  to  testify  under  this  section  except  for  the  purpose  of  answering 
such  interrogatories  so  issued  and  accompanying  such  commission  or  letters : 
Provided,  That  when  counsel  for  all  the  parties  attend  the  examination, 
they  may  consent  that  questions  in  addition  to  those  accompanying  the 
commission  or  letters  rogatory  may  be  put  to  the  witness,  unless  the  com- 
mission or  letters  rogatory  exclude  such  additional  interrogatories.  The 
summons  shall  specify  the  time  and  place  at  which  the  witness  is  required 
to  attend,  which  place  shall  be  within  one  hundred  miles  of  the  place  where 
the  witness  resides  or  shall  be  served  with  such  summons.    [R,  8.] 

Act  of  March  3,  1863,  ch.  96,  12  Stat.  L.  769;  Act  of  March  3,  1873,  ch.  245,  17  Stat. 
L.  581. 
See  B.  S.  sec.  875,  supra,  p.  196,  relative  to  letters  rogatory  from  United  States  courts 

Only  where  foreisn  gpyemment  is  party  which  the  United  States  are  at  peace,  and 

or  has  interest. —  "  It  would  seem  that,  by  in  which  the  government  of  such  a  for- 

Act  of  Ongress,  the  power  of  the  federal  eign  country  is  a  party  or  has  an  interest, 

courts  in  this  respect  has  been  restricted  Matter  of  Spanish  Consul,  (1867)   1  Ben. 

to  cases  in  which  a  foreign  government  2^,  22  Fed.  Cas.  No.  13,202. 
is  a  party  or  has  an  interest."     Matter  Inrestigation    as    to   smuggling. —  This 

of  Pacific  R.  Commission,  (1887)  32  Fed.  section  provides  that  the  testimony  of  any 

257.  witness  residing  in  the  United  States  may 

Criminal  prosecution. — A  petition  of  the  be  obtained  by  commission  or  letters  roga- 
Spanish  consul  at  the  port  of  New  York  tory,  to  be  used  in  a  suit  (o)  for  the 
represented  that  he  had  received  from  recovery  of  money  or  property;  (6)  de- 
the  judge  of  the  southern  district  of  San-  pending  in  any  court  in  a  foreign  country, 
tiago,  in  the  island  of  Cuba,  a  commis-  with  which  the  United  States  are  at 
sion,  empowering  him  to  take  testimony  of  peace;  (c)  where  the  government  of  that 
certain  witnesses  named  therein,  to  be  country  is  a  party  to  such  suit,  or  inter- 
used  in  a  criminal  prosecution  for  swind-  ested  therein.  It  does  not  permit  the 
ling,  a  translation  of  which  commission  taking  of  testimony  for  the  court  of  Vera 
he  produced,  and  prayed  that  a  summons  Cruz  "  for  the  purpose  of  clearing  up  the 
might  be  issued  requiring  the  witnesses  details  of "  a  certain  importation,  where 
to  attend  and  testify.  The  petition  was  it  does  not  appear  that  the  **  proceedings 
denied,  as  this  Act  is  confinea  to  the  taJk-  relating  to  the  investigation  as  to  the 
ing  of  testimony  to  be  used  in  a  suit  for  smuggling  "  amount  to  "  a  suit  for  the 
the  recovery  of  money  or  property  de-  recovery  of  money  or  property."  In  re 
pending   in   a   court   of   a  country   with  Letters  Rogatory,  (1888)   36  Fed.  306. 

Sec.  4072.  [Witness  need  not  criminate  himself.]  No  witness  shall  he 
required,  on  such  examination  or  any  other  under  letters  rogatory,  to  make 
any  disclosure  or  discovery  which  shall  tend  to  criminate  him  either  under 
the  laws  of  the  State  or  Territory  within  which  such  examination  is  had, 
or  any  other,  or  any  foreign  state.    [B.  S.] 

Act  of  March  3,  1873,  ch.  245,  17  Stat.  L.  681. 

Sec.  4079.  [Punishment  of  witness  for  contempt.].  If  any  person  sh^ll 
refuse  or  neglect  to  appear  at  the  time  and  place  mentioned  in  the  [summons 
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issued,  in  accordance  with  section  forty  hundred  and  seventy-one,  or  if 
upon  his  appearance  he  shall  refuse  to  testify,  he  shall  be  liable  to  the  same 
penalties  as  would  be  incurred  for  a  like  offense  on  the  trial  of  a  suit  in  the 
district  court  of  tlie  United  States.    [B.  8.] 

Act  of  March  3,  1S63,  ch.  95,  12  Stat.  L.  760. 

Sec.  4074.  [Fees  and  mileage  of  witnesses.]  Every  witness  who  shall 
so  appear  and  testify  shall  be  allowed,  and  shall  receive  from  the  party  at 
whose  instance  he  shall  have  been  summoned,  the  same  fees  and  mileage 
as  are  allowed  to  witnesses  in  suits  depending  in  the  district  courts  of  the 
United  States.    [B.  S.] 

Act  of  March  3,  1S63,  eh.  95,  12  Stat.  L.  769. 


Sec.  5.  [Books,  invoices,  and  papers  required  in  eivil  suits  under  rev^ 
nue-laws.]  That  in  all  suits  and  proceedings  other  than  criminal  arising 
under  any  of  the  revenue-laws  of  the  United  States,  the  attorney  repre- 
senting the  Government,  whenever,  in  his  belief,  any  business-book,  invoice, 
or  paper,  belonging  to  or  under  the  control  of  the  defendant  or  claimant, 
will  tend  to  prove  any  allegation  made  by  the  United  States,  may  make  a 
written  motion,  particularly  describing  such  book,  invoice,  or  paper,  and 
setting  forth  the  allegation  which  he  expects  to  prove;  and  thereupon  the 
court  in  which  suit  or  proceeding  is  pending  may,  at  its  discretion,  issue 
a  notice  to  the  defendant  or  claimant  to  produce  such  book,  invoice,  or 
paper  in  court,  at  a  day  and.  hour  to  be  specified  in  said  notice,  which, 
together  with  a  copy  of  said  motion,  shall  be  served  formally  on  the  defend- 
ant or  claimant  by  the  United  States  marshal  by  delivering  to  him  a  cer- 
tified copy  thereof,  or  otherwise  serving  the  same  as  original  notices  of  suit 
in  the  same  court  are  served ;  and  if  the  defendant  or  claimant  shall  fail  or 
refuse  to  produce  such  book,  invoice,  or  paper  in  obedience  to  such  notice, 
the  allegations  stated  in  the  said  motion  shall  be  taken  as  confessed  unless 
his  failure  or  refusal  to  produce  the  same  shall  be  explained  to  the  satis- 
faction of  the  court.  And  if  produced,  the  said  attorney  shall  be  permitted, 
under  the  direction  of  the  court,  to  make  examination  (at  which  examina- 
tion the  defendant  or  claimant,  or  his  agent,  may  be  present)  of  such 
entries  in  said  book,  invoice,  or  paper  as  relate  to  or  tend  to  prove  the  alle- 
gation aforesaid,  and  may  offer  the  same  in  evidence  on  behalf  of  the  United 
States.  But  the  owner  of  said  books  and  papers,  his  agent  or  attorney,  shall 
have,  subject  to  the  order  of  the  court,  the  custody  of  them,  except  pending 
their  examination  in  court  as  aforesaid.    [18  Stat,  L.  187.] 

This  and  the  following  section  8  are  from  the  Act  of  Jime  22,  1874,  ch.  391.    See  for 
the  other  sections  of  this  Act,  Customs  Duties,  vol.  2,  p.  1176. 
See  R.  S.  sec.  860,  noted  stupra,  p.  166. 

Constitutionality. —  In  actions  for  pen-  ing  that  this  section,  so  far  as  it  applies 
jilties  or  forfeitures  of  goods,  this  section  to  a  suit  pending  at  the  time  of  the  pass- 
is  unconstitutional,  as  being  opposed  to  ing  of  the  Act,  is  unconstitutional  and 
articles  4  and  5  of  the  constitutional  void,  as  being  ew  post  facto,  and  therefore, 
amendments.  Boyd  v.  U.  S.,  (18S6)  116  in  a  suit  by  the  government  before  the 
U.  fi.  616,  6  S.  Ct.  524,  29  U.  S.  (L.  ed.)  passage  of  the  Act  for  forfeiture  of  goods 
746.  See  also  U.  S.  v.  Hughes,  (1876)  on  account  of  alleged  fraudulent  importa- 
8  Ben.  29,  26  Fed.  Cas.  Xo.  15,416,  hold-  tione,  an  order  calling  upon  the  claimants 


EVIDENCE  225 

to  produce  a  certain  invoice  propoaed  to  plies  alao  to  proceedings  under  the  inter- 
be  admitted  as  evidence  wae  declared  void,  nal  revenue  laws.    U.  S.  v.  Distillery  No. 
This  Act  is  not  limited  to  cases  arising  Twenty-Eight,  (1875)  6  Biss.  483,  25  Fed. 
Qnder  the  customs  revenue  laws,  but  ap-  Cae.  No.  14,966. 

Sec.  8.  [Officers  and  persons  claiming  compensation  and  defendants 
may  be  witnesses.]  That  no  officer,  or  other  person  entitled  to  or  claiming 
compensation  under  any  provision  of  this  act,  shall  be  thereby  disqualified 
from  becoming  a  witness  in  any  action,  suit,  or  proceeding  for  the  recovery, 
mitigation,  or  remission  thereof,  but  shall  be  subject  to  examination  and 
cross-examination  in  like  manner  with  other  witnesses,  without  being 
thereby  deprived  of  any  right,  title,  share,  or  interest  in  any  fine,  penalty, 
or  forfeiture  to  which  such  examination  may  relate ;  and  in  every  such  case 
the  defendant  or  defendants  may  appear  and  testify  and  be  examined  and 
cross-examined  in  like  manner.     [18  Stat.  L,  188.] 

See  the  note  to  the  preceding  section  5  of  this  Act. 


Seo,  9.  [Transcribed  records  in  former  district  of  California.]  That 
either  of  the  clerks  of  the  circuit  and  district  courts  for  the  said  northern 
district  of  California,  is  hereby  authorized,  at  the  request  of  the  district 
judge  of  said  southern  district,  and  at  the  cost  of  the  parties  requiring  the 
same,  to  make  transcripts  of  any  of  the  records,  files,  or  papers  of  the  dis- 
trict and  circuit  courts  of  the  United  States  remaining  in  the  office  of  the 
clerks  of  the  present  district  of  California,  and  of  all  matters  and  proceed- 
ings which  relate  to  or  concern  liens  upon  or  titles  to  real  estate  situated  in 
said  southern  district ;  and  such  transcripts,  when  so  made  by  either  of  said 
clerks,  shall  be  certified  to  be  true  and  correct  by  the  clerk  making  the  same, 
and  the  same,  when  so  made  and  certified,  and  filed  in  the  proper  court, 
shall  constitute  the  record  in  such  court,  and  shall  be  evidence  in  all  courts 
and  places  equally  with  said  originals.    [18  Stat,  L.  310.] 

This  is  from  an  Act  of  Aug.  6,  1886,  ch.  928.  The  remaining  sections  of  this  Act 
detached  certain  counties  from  the  district  of  California  and  formed  of  them  the 
southern  district  of  California,  the  remainder  of  the  state  to  form  the  northern  district 
of  California,  to  which  reference  is  made  in  the  text.  The  remaining  sections  were 
superseded  by  the  Judicial  Code  of  March  3,  1911,  ch.  5,  I  72,  36  Stat.  L.  1107.    See 

JUDICIABT. 


An  act  to  provide  an  additional  mode  of  taking  depositions  of  witnesses 
in  causes  pending  in  the  courts  of  the  United  States. 

[Act  of  March  9, 1892,  ch.  14,  37  Stat.  L.  7.] 

[Depositions  for  United  States  courts  may  follow  State  usage.]  That 
ID,  addition  to  the  mode  of  taking  the  depositions  of  witnesses  in  causes 
pending  at  law  or  equity  in  the  district  and  circuit  courts  of  the  United 
States,  it  shall  be  lawful  to  take  the  depositions  or  testimony  of  witnesses 
in  the  mode  prescribed  by  the  laws  of  the  State  in  which  the  courts  are 
held.    [27  Stat.  L.  7.] 

See  R.  S.  tec.  866,  supra,  p.  189. 
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Relates  to  manner  of  taking  only. — ^This 
Act  merely  relates  to  the  manner  of  tak- 
ing depositions,  and  neither  enlarges  nor 
restricts  the  ground  for  taking  them  pre- 
scribed by  B.  S.  sees.  863,  866,  set  out 
9upra,  pp.  172,  189.  Zych  v.  American  Car, 
etc.,  Co.,  (1904)  127  Fed.  724;  Magone  v. 
Colorado  Smelting,  etc.,  Co.,  (1905)  135 
Fed.  846;  Smith  v.  International  Mer- 
cantile Co.,  154  Fed.  788. 

This  Act  was  intended  only  to  simplify 
the  practice  of  taking  depositions  by  pro- 
viding that  the  mode  of  taking  in  in- 
stances authorized  by  the  federal  laws 
might  conform  to  the  mode  prescribed  by 
the  laws  of  the  state  in  which  the  federal 
.  courts  are  held,  and  not  to  authorize  the 
taking  of  depositions  in  instances  not  be- 
fore authorized  by  the  federal  statutes, 
and  not  to  confer  additional  rights  to  ob- 
tain proof  by  interrogatories  addressed  to 
the  adverse  party  in  action  at  law.  Na- 
tional Cash-Register  Co.  r.  Leland,  (C.  C. 
A.  1899)  94  Fed.  602,  37  C.  C.  A.  372. 
See  also  Seeley  r.  Kasnsas  City  Star  Co., 

(1896)  71  Fed.  S54;  U.  S.  V.  Fifty  Boxes, 
etc.,  Lace,  (1599)  92  Fed.  601;  Shellabar- 
ger  r.  Oliver,  (1894)  64  Fed.  306. 

In   Despeaux   t?.    Pennsylvania  R.    Co., 

(1897)  81  Fed.  897,  the  court  refused  to 
grant  a  motion  to  take  the  testimony  of  a 
witness  by  deposition  in  advance  of  the 
trial  in  accordance  with  a  practice  pre- 
scribed by  a  rule  of  the  state  court. 

But  in  International  Tooth-Crown  Co. 
V.  Hanks'  Dental  Assoc.,  (1900)  101  Fed. 
306,  (1901)  112  Fed.  396,  it  was  held  that 
an  examination  of  defendant  before  trial 
may  be  had,  where  the  code  of  the  state 
provides  such  mode  of  taking  proof. 

See  also  Smith  t?.  Northern  Pac.  R.  Co., 
(1901)  110  Fed.  341,  in  which  the  court, 
commenting  on  National  Cash  Register 
Co.  r.  Leland,  supra,  said:  "  With  all  due 
deference  to  that  learned  court,  the  con- 
struction thus  given  to  the  statute  is  in 
my  opinion  unwarranted,  for  two  reasona, 
viz.,  first,  it  interpolates  and  reads  into 
the  statute  words  of  limitation  which  Con- 
gress did  not  see  fit  to  put  into  it;  and, 
second,  it  fails  to  give  effect  to  all  the 
words  which  the  Act  contains,  because,  if 
only  depositions  may  be  taken  in  the  mode 
prescribed  by  the  laws  of  the  state,  then 
the  words  *  or  testimony '  are  meaningless 
and  superfluous,  whereas  the  rules  for  the 
interpretation  of  statutes  require  the 
court  to  give  effect  to  every  word  of  a 
statute,  ii  it  is  possible  to  do  so  conaiat- 
ently  with  the  manifest  intent  of  the  leg- 
islature." 

Following  state  practice.— Whe^e  the 
laws  of  a  state  in  which  a  court  is  held 
provide  for  the  issuance  of  a  commission 
by  the  clerk  to  take  depositions  of  w^it- 
nesses  on  interrogatories  attached  on  no- 
tice to  the  adverse  party,  such  practice 
may  properly  be  followed  in  the  federal 
court  with  respect  to  the  taking  of  deposi- 
tions of  witnesses  residing  in  other  dis- 


tricts or  state.    Carrara  Paint  Agency  Od. 
V.  Carrara  Paint  Co.,  (1906)  137  Fed.  319. 

The  examination  of  a  party  before  trial, 
authorized  by  N.  Y.  Code  Civ.  Pro.,  $  870, 
cannot  be  re<]uired  by  a  federal  Cir- 
cuit Court  sitting  in  that  state,  by  virtue 
of  the  declaration  of  the  above  Act.  Hanks 
Dental  Aeeo'n  r.  International  Tooth 
Crown  Cb.,  (1904)  194  U.  S.  303,  24  S.  Ct. 
700,  48  U.  S.  (L.  ed.)  989. 

A  deposition  taken  for  use  in  a  state 
court,  it  has  been  held,  in  accordance  with 
the  state  practice,  may  be  used  upon  the 
removal  of  the  cause  into  the  federal 
court,  where  it  appears  that  since  the 
taking  of  the  deposition  the  deponent  has 
died,  though  the  place  of  taking  was 
within  one  hundred  miles  of  the  point 
where  the  state  court  was  hel^  (see  R.  S. 
sec.  865,  aupra^  p.  185).  U.  S.  Life  Ins. 
Co.  V.  Rosa,  (C.  C.  A.  1900)  102  Fed.  722, 
42  C.  C.  A.  601. 

But  in  Texas,  etc.,  R.  Co,  v.  Wilder, 
(C.  C.  A.  1899)  92  Fed.  953,  36  C.  C.  A. 
106,  it  was  held  that  depositions,  taken 
under  the  practice  of  tne  state  court, 
could  not  be  received  in  evidence  on  the 
trial  of  the  cause  When  removed  into 
the  federal  court,  where  the  witnesses 
were  accessible  and  resided  within  one 
hundred  miles  of  the  place  where  the 
cause  was  being  tried. 

And  in  Seeley  i".  Kansas  City  Star  Co., 
(1896)  71  Fed.  654,  it  was  held  that  a 
deposition  could  not  be  read  in  the  trial 
of  a  cause  in  the  federal  court,  where 
such  deposition  had  been  taken  in  a  suit 
pending  in  the  state  court,  whidh  suit 
had  been  voluntarily  discontinued,  and 
this  suit  in  the  federal  court  instituted. 

Stenographic  notes  of  a  former  trial 
cannot  be  a^nitted  in  evidence,  though 
such  evidence  would  be  competent  in  the 
state  court  under  a  state  statute.  Mul- 
cahey  t*.  Lake  Erie,  etc.,  R.  Co.,  (1895) 
69  Fed.  172. 

Enforcement  of  attendance  of  witnesses. 
—  Where,  prior  to  the  removal  of  a  cause 
to  the  federal  court,  notice  of  the  taking 
of  depositiona  of  witnesses  before  trial  as 
authorized  by  Rev.  Stat.  Mo.  1899,  sec. 
2883,  was  given,  and  after  removal  a 
special  commissioner  was  appointed  by 
the  federal  court  to  take  such  testimony, 
as  authorized  by  Act  of  March  9,  1^92, 
ch.  14,  given  in  the  text,  it  was  held  that 
the  commissioner,  was  authorized  to  en- 
force the  attendance  of  the  witnesses  by 
attachment  under  the  authority  conferred 
by  the  state  statute.  Zych  v.  American 
Car,  etc.,  Co.,  (1904)   127  Fed.  723. 

Foreign  witnesses. —  Under  this  Act  and 
under  the  CJonnecticut  law  permitting  the 
taking  of  depositions  of  nonresidents  and 
providing  for  their  oral  examination,  di- 
rect and  cross,  it  was  held  that  the  Cir- 
cuit Court  for  the  district  of  Connecticut 
could  grant  a  dcdimus  potestatem  to  take 
depositions    in    Cuba,    where    otherwise 
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there  would  be  a  failure  or  delay  of  jus- 
tice. Compania  Azucarera  Cubana  v.  In- 
graham,   (1910)    180  Fed.  516. 

Manner  of  objection  to  mode  of  taking 
depositions. —  In  Zych  v.  American  Car, 
etc.,  Co.,  (1904)  127  Fed.  723,  it  appeared 
that  suit  was  brought  against  the  defend- 
ant in  the  state  courts  of  Missouri,  and 
notice  was  given  to  the  taking  of  the 
depositions  of  certain  witnesses  before 
trial,  and  subpoenas  for  such  witnesses 
were  duly  issued  and  served.  The  de- 
fendant then  removed  the  case  to  the 
federal  court,  and  after  removal  applied 
for  t^e  appointment  of  a  special  commis- 
sioner before  whom  such  witnesses  might 
be  examined,  as  authorized  by  Rev.  Stat. 
Mo.    1899,   sec.   2883.     The  federal  court 


made  such  appointment  under  Act  Cong. 
March  9,  1892,  making  it  lawful  to  take 
depositions  for  use  in  the  federal  court 
in  the  mode  prescribed  by  the  laws  of  the 
state.  It  was  held  that  defendant,  hav- 
ing itself  applied  for  the  appointment  of 
the  commissioner,  waived  its  right  to  ob- 
ject that  inasmucb  as  the  witnesses  in- 
tended to  remain  in  St.  Louis,  and  were 
not  aged  or  in  poor  health,  conditions 
prescribed  by  R.  S.  sees.  861,  863,  866, 
supra,  p.  168  et  seq.,  as  conditions  prece- 
dent to  the  taking  of  proof  to  be  used  in 
the  federal  courts  in  advance  of  the  trial, 
did  not  obtain,  and  that  the  witnesses 
were  not  therefore  required  to  appeal  and 
testify  before  the  commissioner. 


Sec.  17.  [Transcripts  and  copies  from  Treasury  Department — how 
certified.]  The  transcripts  from  the  books  and  proceedings  of  the  Depart- 
ment of  the  Treasury  and  the  copies  of  bonds,  contracts  and  other  papers 
provided  for  in  section  eight  hundred  and  eighty-six  of  the  Revised  Statutes 
shall  hereafter  be  certified  by  the  Secretary  or  an  Assistant  Secretary  of 
the  Treasury  under  the  seal  of  the  Department.  [28  Stat.  L.  210,  as 
amended  by  28  Stat.  L.  809.] 

The  above  section  17  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation 
Act  of  July  31, 1894,  ch.  174.  It  was  amended  to  read  as  above  given  by  the  Legislative, 
Executive,  and  Judicial  Appropriation  Act  of  March  2,  1895,  ch.  177,  S  10.  OriginaUy 
it  read  as  follows: 

''  The  transcripts  from  the  books  and  proceedings  of  the  Department  of  the  Treasury, 
provided  for  in  section  eight  hundred  and  eighty-six  of  the  Revised  Statutes,  shall  here- 
after be  certified  by  the  Secretary  or  an  Assistant  Secretary  of  the  Treasury,  and  the 
copies  of  contracts  and  other  papers  therein  provided  for  shall  be  certified  by  the 
Auditor  having  the  custody  of  such  papers."     [28  8iat.  L.  210,] 

R.  S.  sec.  886  mentioned  in  the  text  is  given  supra,  p.  199. 


Section  not  retroactive. —  Where,  in  an 
action  on  the  bond  of  a  United  States 
Indian  Department  agent,  a  transcript  of 
the  books  and  proce^ings  of  the  Treas- 
ury Department,  certifi^  and  authenti- 
cated by  the  Register  of  the  Treasury,  as 
required  by  R.  S.  sec.  886,  supra,  p.  199, 
was  oiTered  in  evidence,  it  was  hela  to  be 
immaterial  that  it  was  not  certified  by 
the  Secretary  or  the  Assistant  Secretary 


of  the  Treasury,  as  required  by  Amend- 
atory Act  of  March  2,  1895,  ch.  177, 
sec.  10,  28  Stat.  L.  809,  enacted  after  the 
transcript  was  filed  as  a  part  of  the 
record,  and  in  force  at  the  time  of  the 
trial,  but  providing  expressly  that  it  re- 
lated to  certificates  thereafter  made. 
U.  S.  f.  Pierson,  (C.  C.  A.  1906)  145'Fed. 
.814,  76  C.  C.  A.  390. 


An  Act  Relating  to  proof  of  signatures  and  handwriting. 

[Act  of  Feb.  26,  1913,  ch.  79,  27  Stat.  L.  683.] 

[Admitted  handwriting  allowed  as  evidence.]  That  in  any  proceeding 
before  a  court  or  judicial  officer  of  the  United  States  where  the  genuineness 
of  the  handwriting  of  any  person  may  be  involved,  any  admitted  or  proved 
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handwriting  of  such  person  shall  be  competent  evidence  as  a  basis  for  com- 
parison by  witnesses,  or  by  the  jury,  court,  or  ofl&cer  conducting  such  pro- 
ceeding, to  prove  or  disprove  such  genuineness.     [37  Stat.  L,  683.] 


This  Act  changes  the  common-law  nxle 
in  regard  to  the  comparison  of  writings 
where  the  genuineness  of  the  handwriting 
of  any  person  may  be  involved.  Tne  rule 
of  the  common  law  would  not  permit  a 
comparison    of    handwriting    unless    the 


writing  to  be  compared  was  properly  in 
the  case  for  other  purposes  than  mere 
comparison.  Maxey  v.  United  States,  (C, 
C.  A.  8th  Cir.  1913)  207  Fed.  327,  125  C. 
C.  A.  77;  Short  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1916)  221  Fed.  248,  137  C.  C.  A.  104. 


EXCISE  TAX 

See  Intebnal  Bevenub 
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R.  S.    916.  Executions  in  Common-law  Causes,  229. 

R.  S.    985.  Executions  to  Run  in  All  the  Districts  of  a  State,  229. 

R.  S.    986.  ExecvMons  in  Favor  of  United  States  to  Run  in  Every  State  and 

Territory,  230. 
R.  S.    987.  Execution  Stayed  on  Conditions,  230. 

R.  S.    988.  WhenJudgmerd  Debtor  Entitled  to  a  Continuance  of  One  Term,  231. 
R.  S.    989.  Execution  Not  to  Issue  Against  Officers  of  Revenue  in  Cases  of 

Probable  Cause,  etc.,  232. 
R.  S.  990.  Imprisonment  for  Debt,  234. 
R.  S.    991.  Discharge  from  Arrest  or  Imprisonment  on   Mesne   or  Final 

Process,  2S7  . 
R.  S.    992.  Privileges  of  Jail  Limits,  238. 
R.  S.    993.  Goods  Taken  on  a  Fieri  Facias,  How  Appraised,  239. 
R.  S.    994.  Death  of  Marshal  After  Levy  or  After  Sale,  239. 
R.  S.  3470.  Purchase  on  Execution,  239. 

R.  S.  3471.  Discharge  of  Poor  Debtor  by  Secretary  of  the  Treasury,  240. 
R.  S.  3472.  Discharge  by  the  President,  241. 

Act  of  March  3,  1898,  ch.  226,  241. 

Sec.  1.  Real  Estate,  How  Sold  under  Order  or  Decree  of  Court,  241. 
2.  Personal  Property,  243. 
.   S.  Publication,  243. 

CROSS-REFERENCES 
See  CRIMINAL  LAW;  JUDICIAL  OFFICERS;  JUDICIARY. 


Sec.  91 6.  [EzecQtioiui  in  common-law  causes.]  The  party  recovering  a 
judgment  in  any  common-law  cause  in  any  circuit  or  district  court,  shall  be 
entitled  to  similar  remedies  upon  the  same,  by  execution  or  otherwise,  to 
reach  the  property  of  the  judgment  debtor,  as  are  now  provided  in  like 
causes  by  the  laws  of  the  State  in  which  such  court  is  held,  or  by  any  such 
laws  hereafter  enacted  which  may  be  adopted  by  general  rules  of  jsuch  cir- 
cuit or  district  court ;  and  such  courts  may,  from  time  to  time,  by  general 
rules,  adopt  such  State  laws  as  may  hereafter  be  in  force  in  such  State  in 
relation  to  remedies  upon  judgments,  as  aforesaid,  by  execution  or  other- 
wise.   [£.  8.] 

Act  of  June  1,  1872,  ch.  265,  17  Stat.  L.  197. 

This  section  is  repeated  under  the  title  Judiolabt,  and  the  cases  construing  it  wiU 
be  found  under  that  title. 

The  reference  to  the  Circuit  Court  was  superseded  by  the  abolition  of  that  court 
by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  sees.  289-291,  36  Stat.  L.  1167.     See 

JUDICIABT. 

Sec.  985.  [Executions  to  run  in  all  the  districts  of  a  State.]  All  writs 
of  execution  upon  judgments  or  decrees  obtained  in  a  circuit  or  district 
court,  in  any  State  which  is  divided  into  two  or  more  districts,  may  run 
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and  be  executed  in  any  part  of  such  State;  but  shall  be  issued  from,  and 
made  returnable  to,  the  court  wherein  the  judgment  was  obtained.    [B.  8.] 

Act  of  May  20,  1826,  ch.  124,  4  Stat.  L.  184. 

"  May  "  means  at  the  plaintiff's  option.  the  date  of  the  judgment  upon  real  estate 

"  He  has  a  right  to  concurrent  execution  •  situated'  in  all  parts  of  the  state.     Pre- 

all  over  the  state.    It  is  impossible  to  give  vost  t*.  Gorrell,   (1877)   25  Pittsb.  Leg.  J. 

the    words    of    the    statute    effect    unless  (Pa.)   125,  19  Fed.  Cas.  No.  11,400. 

every  Writ  is  allowed  to  run  in  all  the  Suit  brought   outside  district  of  resi- 

districts  in  the  same  state.     The  formal  denoe. —  The  provisions  of  this  statute  do 

direction   to   one   marshal   is   of   no   con-  not  give   a   corporation   complainant   the 

sequence,  since  the  same  Act  of  Congress  right  to  bring  suit  in  a  district  in  which 

which   enlarges  the   territorial   power   of  it  is  a  nonresident  without  giving  security 

the  writ  enlarges  the  direction  correspond-  for   costs,   as    required   by    state    statute 

ingly."     Prevost   v.    Gorrell,    ( 1877 )    25  adopted  bv  the  rules  of  the  court.    Lyman 

Pittsb.  Leg.  J.    (Pa.)    125,   19  Fed.   Cas.  Ventilating,  etc.,  Co.  v.  Southard,   (1875) 

No.    11,402.     See  also  Treadwell  v,   Sey-  12  Blatchf.  405,   16  Fed.  Cas.  No.  8,633. 

mour,  (1890)  41  Fed.  579.  See  also  Miller  f.  Norfolk,  etc.,  R.  Co., 

The  lien  of  a  judgment  obtained  in  one  (1S91)  47  Fed.  264. 
of  th«  districts  of  a  state  operates  from 

Sec.  986.  [Executions  in  favor  of  United  States  to  run  in  every  State 
and  Territory.]  All  writs  of  execution  upon  judgments  obtained  for  the 
use  of  the  United  States,  in  any  court  thereof,  in  one  State,  may  run  and 
be  executed  in  any  other  State,  or  in  any  Territory,  but  shall  be  issued 
from,  and  made  returnable  to,  the  court  wherein  the  judgment  was  obtained. 
[«.  8.] 

Act  of  March  3,  17»7,  ch,  20,  1  Stat.  L.  616. 

Applicability  of  section  to  District  of  pretation  has  been  judicially  placed  upon 

Columbia.— "Its  sphere  of  operation  was,  it.*'     (1874)   14  Op.  Atty.-Gen.  384. 

originally,  co-extensive  with  the  limits  of  Must  be  authority  of  law. —  Prior  to 

the   United    States,    and    was   manifestly  the    abolition   of   the   Circuit    Court,    its 

intended   by   Congress   so   to.  be;    and   I  process  could  not  be  served  outside  of  the 

think  it  may  with  propriety  be  taken  to  district  in  which  it  was  established  with- 

have   the   like  operation   throughout   the  out    the    authority    of    law.      Toland    i;. 

entire  bounds  of  the  United  States,  and  Sprague,    (183«)    12   Pet.    300,    9   U.   S. 

accordingly  to  extend  to  the  District  of  (L.  ed.)    10^3. 
Columbia,  at  least  until  a  differeht  inter- 

Sec.  967.  [Execution  stayed  on  conditions.]  When  a  circuit  court 
enters  judgment  in  a  civil  action,  either  upon  a  verdict  or  on  a  finding  of 
the  court  upon  the  facts,  in  cases  where  such  finding  is  allowed,  execution 
may,  on  motion  of  either  party,  at  the  discretion  of  the  court,  and  on  such 
conditions  for  the  security  of  the  adverse  party  as  it  may  judge  proper, 
be  stayed  forty-two  days  from  the  time  of  entering  judgment,  to  give  time 
to  file  in  the  clerk's  office  of  said  court  a  petition  for  a  new  trial.  If  such, 
petition  is  filed  within  said  term  of  forty-two  days,  with  a  certificate  thereon 
from  any  judge  of  such  court  that  he  allows  it  to  be  filed,  which  certificate 
he  may  make  or  refuse  at  his  discretion,  execution  shall,  of  course,  be  further 
stayed  to  the  next  session  of  said  court.  If  a  new  trial  be  granted,  the  for- 
mer judgment  shall  be  thereby  rendered  void.    [R,  8,] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  83;  Act  of  March  3,  1865,  ch.  86,  13  Stat.  L, 
501. 

Purpose  of  section. —  "  Section  987  does  method  of  securing  a  deliberate  reconsid- 

not  in  terms  relate  either  to  appeals  or  eration  of  a  judgment  or  decree  by  the 

writs  of  error  or  to  the   supersedeas  of  court  which  rendered  it  without  the  em- 

the  judgment  sought  to  be  reviewed  in  an  barrassment    which    would    occur    if    im- 

nppellate   court.     It   rather   relates   to   a  mediate  execution  of  the  judgment  were 
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permitted,  and  yet  on  such  conditions  as 
secured  the  payment  of  the  judgment  if 
allowed  to  stand.  It  is  w«ll  known  by 
the  profession  that  prior  to  the  creation 
of  the  Circuit  Courts  of  Appeals,  at  a 
time  when  these  sections  were  enacted  by 
Congress,  few  cases,  comparatively  speak- 
ing, ever  found  their  way  from  the  trial 
court  to  the  Supreme  Court  of  the  United 
States,  the  then  only  available  court  of 
review.  The  fact  that  no  appeal  or  writ 
of  error  could  be  prosecuted  unless  $5,000 
or  more  was  involved,  the  long  distance 
from  the  places  of  trials  to  the  seat  of 
government  where  the  Supreme  Court  was 
held,  and  the  heavy  expense  attending  the 
proceeding,  were  largely  prohibitive  of 
any  review  of  the  work  of  a  trial  judge. 
As  a  result  his  judgment  in  a  large  ma- 
jority of  cases  was  final.  In  view  of  this 
situation,  it  was  quite  a  reasonable  thing 
that  provision  should  be  made  insuring 
the  fullest  opportunity,  consistent  with 
ample  security  to  the  judgment  creditor, 
for  the  trial  court  to  reconsider  its  own 
judgments  upon  petitions  for  a  new  trial. 
Lest  the  right  of  a  suitor  to  invoke  such 
reconsideration  should  be  lost  or  impaired 
by  the  hasty  execution  of  a  judgment,  the 
statute  seems  to  have  for  its  object  and 
purpose  the  stay  of  such  execution  until 
such  petition  could  be  definitely  and  in- 
telligently filed  and  considered."  Sanborn 
V.  Bay,  (C.  C.  A.  8th  Cir.  1911)  1»4  Fed. 
37,  114  C.  C.  A.  57. 

Time  to  file  motion. —  This  section  "  re- 
lates only  to  method  of  staying  execution 
pending  new  trial,  and  does  not  limit  the 
time  in  which  motions  for  new  trial  may 
be  oth^erwise  filed."  Felton  t?.  Spiro,  (C. 
C.  A.  1897)  78  Fed.  676,  47  U.  S.  App.  402, 
24  C.  C.  A.  321.  See  Rutherford  v.  Penn 
Mut.  L.  Ins.  Co.,  (1880)  1  Fed.  456; 
Emma  Silver  Min.  Co.  v.  Park,  (1878)  14 
Blatchf.  411,  8  Fed.  Cas.  No.  4,467. 

The  trial  court  has  no  jurisdiction  to 
grant  a  motion  for  a  new  trial  and  to 
avoid  a  judgment  rendered,  after  the  ex- 
piration of  the  term  at  which  it  was  ren- 
dered, in  the  absence  of  any  motion  or  no- 
tice of  motion  or  other  proceeding  looking 
to  its  vacation  during  that  term.  Manning 
r.  German  Ins.  Co.,  (C.  C.  A.  1901)  107 
Fed.  52,  46  C  C.  A.  144.  See  also  Den  v, 
McAllister,  (1823)  4  Wash.  393,  19  Fed. 
Cas.  No.  11,277. 

Sules  of  court,  prescribing  the  time  and 
mode  in  which  motions  for  new  trial  must 
be  made,  must  be  observed.     Henning  v. 


Western  Unicm  Tel.  Co.,   (1890)   41  Fed. 
864. 

A  bill  of  exceptions  may  be  allowed  and 
filed  at  the  term  when  the  motion  for  a 
new  trial  is  finally  acted  on,  even  though 
such  action  is  taken  at  a  term  subsequent 
to  the  entry  of  judgment.  Woods  v.  Lind- 
vail,  (C.  C.  A.  1891)  48  Fed.  73,  4  U.  S. 
App.  46,  1  C.  C.  A.  34. 

'fAn  order  granting  or  refusing  a  new 
trial  which  the  court  has  the  jurisdiction 
or  power  to  make,  is  discretionary,  and 
cannot  be  reviewed  by  writ  of  error  or 
appeal  in  the  federal  courts.  .  .  .  But 
the  question  whether  or  not  the  court  had 
the  jurisdiction  or  power  to  make  an 
order  granting  or  refusing  a  new  trial  and 
avoiding  a  former  judgment  is  alw.ays  re- 
viewable in  the  federal  courts  by  a  writ  of 
error  or  an  appeal  challenging  the  order, 
because  it  goes  to  the  effect  and  finality  of 
the  judgment  itself."  Manning  v.  German 
Ins.  Co.,  (C.  C.  A.)  1901)  107  Fed.  62,  46 
C.  C  A.  144. 

On  a  reference  by  consent,  the  consent 
and  the  order  providing  that  the  cause  be 
referred  to  a  referee  to  hear  and  determine 
all  the  issues  thereof,  and  that  the  report 
of  t^e  referee  have  the  same  effect  as  a 
judgment  of  the  court,  the  court  has  no 
authority  to  grant  a  motion  for  a  stay  of 
proceedings  under  this  section  after  judg- 
ment has  been  duly  entered  upon  the  re« 
port  of  the  referee,  notwithstanding  the 
consent  and  order  provide  that  judgment 
shall  be  entered  "  the  same  as  if  the  cause 
had  been  tried  before  the  court."  The 
scope  of  this  section  is  limited  to  cases 
where  there  has  been  either  a  verdict  or 
a  finding  of  the  court  upon  the  facts. 
Neafie  v.  Cheesebrough,  (1877)  14  Blatchf. 
313,  17  Fed.  Cas.  No.  10,064.  See  Chicago 
Fourth  Nat.  Bank  v,  Neyhardt,  (1876) 
13  Blatchf.  393,  9  Fed.  Cas.  No.  4,991. 
But  see  Kobinson  v.  Mutual  Ben.  Life  Ins. 
Co.,  (1879)  16  Blatchf.  194,  20  Fed.  Cas. 
No.  11,961. 

Judgment,  pending  motion,  not  final. — 
While  a  motion  to  stay  execution  is  pend- 
ing, the  court  has  not  lost  its  jurisdiction 
over  the  case,  and  having  power  to  grant 
the  motion,  the  judgment  is  not  final  for 
the  purpose  of  taking  out  a  writ  of  error. 
Kingman  f.  Western  Mfg.  Co.,  (1898)  170 
U.  S.  676,  18  S.  Ct.  786,  42  U.  S.  (L.  ed.) 
1192.  See  Cambuston  v,  U.  S.,  (1877)  95 
U.  S.  285,  24  U.  S.  (L.  «d.)  448;  Brown  V. 
Evans,   (1883)    18  Fed.  56. 


Sec.  988.  [When  judgment  debtor  entitled  to  a  continuance  of  one 
term.]  In  any  State  where  judgments  are  liens  upon  the  property  of  the 
defendant,  and  where,  by  the  laws  of  such  State,  defendants  are  entitled, 
in  the  courts  thereof,  to  a  stay  of  execution  for  one  term  or  more,  defendants 
in  actions  in  the  courts  of  the  United  States,  held  therein,  shall  be  entitled 
to  a  stay  of  execution  for  one  term.    [R.  8.] 

Act  of  May  19,  1828,  ch.  68,  4  Stat.  L.  281. 
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Construction. — ^This  section  sives  a  right 
of  stay  in  a  federal  court  only  when  the 
defendant  has  property  upon  which  the 
judgment,  if  in  a  state  court,  would  be  a 
lien,  and  he  by  reason  of  such  lien  would 
be  entitled  under  the  state  law  to  a  stay 
of  such  judgment.  Thus  where  a  state 
statute  makes  judgments  liens  on  real 
estate,  but  not  on  personal  property,  and 
gives  a  right  of  stay  to  a  defendant  own- 
ing sufficient  real  estate  without  other 
security,  and  also  a  right  of  stay  to  other 
defendants  on  their  giving  bail,  a  judg- 
ment defendant  in  a  federal  court  who 
has  no  real  estate  cannot  obtain  a  stay  by 
virtue  of  section  988'  by  giving  bail.  The 
Island  Queen,  (1M7)   162  Fed.  470. 

In  Petrified  Bone  Min.  Co.  v.  Rogers, 
(1908)'  159  Fed.  1019,  it  appeared  that  the 
Pennsylvania  codifying  statute  of  June  10, 
1836,  P.  L.  762,  sees.  3  and  4,  2  Purd. 
Dig.  (Stewart's  ed.)  1517,  pars.  9  and  10, 
provides  that  certain  judgment  defendants 
may  give  security  for  the  sum  recovered, 


with  interest  and  costs,  and  thereupon  be 
entitled  to  a  stay,  to  be  computed  from 
the  first  day  of  the  term  to  which  the  ac- 
tion was  commenced,  from  six  to  twelve 
months,  depending  upon  the  size  of  the 
judgment.  Act  Pa.  1873,  P.  L.  60,  1 
Purd.  Dig.  1519,  par.  16,  changed  the 
time  from  which  the  stay  is  to  be  com- 
puted to  the  return  day  of  the  writ  by 
which  the  action  was  commenced.  No 
term  of  state  court  in  Pennsylvania  lasts 
six  months.  1  Purd.  Dig.  (Stewart's  ed.) 
62Q,  630,  pars.  59,  60.  It  was  held  that 
BO  far  as  a  stay  of  execution  is  concerned, 
defendants  in  the  federal  courts  in  Penn- 
sylvania have  the  same  privilege  as  those 
in  the  etate  courts,  and  upon  the  same 
conditions,  except  that  the  stay  cannot 
last  longer  than  one  term,  and  that  either 
the  Pennsylvania  Act  of  1836  or  that  of 
1873  fixes  the  time  when  the  stay  begins 
in  the  federal  courts,  as  well  as  in  the 
state  courts. 


Sec.  989.  [Execution  not  to  issue  against  officers  of  revenue  in  cases 
of  probable  cause,  etc.]  When  a  recovery  is  had  in  any  suit  or  proceed- 
ing against  a  collector  or  other  oflScer  of  the  revenue  for  any  act  done  by 
him,  or  for  the  recovery  of  any  money  exacted  by  or  paid  to  him  and  by 
him  paid  into  the  Treasury,  in  the  performance  of  his  official  duty,  and  the 
court  certifies  that  there  was  probable  cause  for  the  act  done  by  the  col- 
lector or  other  officer,  or  that  he  acted  under  the  directions  of  the  Secretary 
of  the  Treasury,  or  other  proper  officer  of  the  Government,  no  execution 
shall  issue  against  such  collector  or  other  officer,  but  the  amount  so  recov- 
ered shall,  upon  final  judgment,  be  provided  for  and  paid  out  of  the  proper 
appropriation  from  the  Treasury.     [B.  8.] 


Act  of  March  3,  1863,  ch.  76,  12  Stat.  Ll  741. 


Notice  to  the  goyemment. — A  judgment 
and  certificate,  under  this  section,  prop- 
erly obtained,  create  under  the  law  an 
obligation  against  the  government,  for, 
by  relieving  the  oflScers  from  liability,  in 
effect  and  practically,  a  judgment  is  ren- 
dered against  the  United  States.  If,  for 
irregularity  or  other  cause,  payment  is  re- 
fused, the  Court  of  Claims  may  take  juris- 
diction. Where  an  action  was  brought 
against  late  officers  of  the  internal  revenue 
for  a  trespass,  judgment  obtained,  and  a 
certificate  of  probable  cause  given,  the 
government  was  not  concluded  by  the  judg^ 
ment,  where  no  department,  bureau,  officer, 
or  agent  of  the  government  had  any  no- 
tice or  knowledge  of  the  judicial  proceed- 
ings; and  the  fact  that  the  defendants 
went  out  of  office  two  or  three  years  be- 
fore suit  was  brought  shows  that  there 
was  not  even  constructive  notice.  Dim- 
negan's  Case,  (1881)  17  Ct.  CI.  247.  See 
Flanders  v.  Seelye,  (1881)  105  U.  S.  718, 
26  U.  S.   (L.  ed.)    1217. 

It  is  not  discretionary  with  the  court  to 
give  a  certificate,  but  when  the  collector 
has  exacted  money  in  tlie  performance  of 


his  official  duty,  under  the  directions  of 
the  secretary  of  the  treasury,  and  has 
paid  it  into  the  treasury,  it  is  the  duty 
of  the  court  to  grant  a  certificate  to  that 
effect.  Cox  t*.  Barney,  (1877)  14  Blatchf. 
289,  6  Fed.  Cas.  No.  3,300.  See  dissenting 
opinion  in  Lowe  v.  Kansas,  (1896)  163 
U.  S.  81,  16  S.  Ct.  1031,  41  U.  S.  (L.  ed.) 
78. 

The  judge  who  tried  the  case  is  not  the 
only  person  to  grant  the  certificate,  but 
another  than  the  one  before  whom  the 
verdict  was  rendered  may  hear  the  appli- 
cation and  grant  the  certificate.  The  stat- 
ute provides  for  the  making  of  the  certifi- 
cate oy  the  court  and  not  by  any  particular 
judge.  Cox  V.  Barney,  (1877)  14  Blatchf. 
289,  6  Fed.  Cas.  No.  3,300.  But  see  Faber 
r.  Barney,  (1869)  6  Blatchf.  305,  8  Fed. 
Cas.  No.  4,601. 

A  separate  finding  of  probable  cause  la 
evidently  contemplated.  Dissenting  opin- 
ion in  Lowe  v.  Kansas,  (1896)  163  U.  S. 
81,  16  S.  Ct.  1031,  41  U.  S.  (L.  ed.)  78. 

The  accounting  officers  of  the  govem- 
ment  have  no  jurisdiction  to  scrutinize 
and   modify   a   judgment    rendered    by   a 
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court  adjudging  the  pjayment  by  the 
United  States  of  a  certain  sum  of  money 
with  interest.  Neiw  York  Gent.,  etc.,  R. 
Co.  V.  U.  S.,  (1888)  24  Ct.  CI.  22. 

Time  of  application  for  certificate. — 
Where  the  practice  has  grown  up  of  not 
asking  for  a  certificate  of  probable  cause 
until  the  time  came  aroona  for  the  pay- 
ment of  the  money  out  of  the  treasury, 
laches  or  delay  on  the  part  of  the  govern- 
ment or  collector  cannot  be  charged  where 
the  application  for  the  certificate  is  not 
made  until  after  failure  to  collect  from 
the  treasury  department  and  the  issue  of 
an  execution  against  the  property  of  the 
collector.  "  The  certificate  is  to  be  granted 
not  only  to  prevent  the  issuing  of  an  ex- 
ecution against  the  collector,  but  to  stay 
one  already  issued.^'  Cox  v,  Barney, 
(1877)  14  Blatchf.  289,  6  Fed.  Gas.  No. 
3,300. 

But  in  Faber  v.  Barney,  (1869)  « 
Blatchf.  905,  8  Fed.  Oas.  Ko.  4,601,  the 
court  said  that  where  no  application  for 
the  certificate  was  made  at  the  trial,  nor 
until  the  expiration  of  nearly  two  years, 
and,  after  a  special  motion  for  execution 
is  noticed,  it  is  then  made  before  a  judge 
who  took  no  part  in  the  trial,  and  upon 
aifidayits,  the  application  for  a  certificate 
under  such  circumstances  comes  too  late. 

Interest. —  In  an  action  against  a  col- 
lector to  recover  excessive  fees  exacted  at 
the  custom  house,  "  where  there  is  a  judg- 
ment and  a  certificate  of  probable  cause, 
and  thus  a  case  for  payment  out  of  the 
treasury  under  section  989,  and  then,  by 
direction  of  the  government,  a  writ  of 
error  is  taken  which  operates  as  a  stay, 
interest  on  the  judgment  during  the  stay 
ought  to  be  allowed,  and  the  statutes  not 
only  do  not  forbid. such  allowance,  but 
permit  it."  Schell  v.  Cochran,  (1882) 
107  U.  S.  625,  2  S.  Ct.  827,  27  U.  S.  (L. 
ed.)  543.  See  Schell  v.  Dodge,  (1882)  107 
U.  S.  629,  2  S.  Ct.  820,  27  U.  S.  (L.  ed.) 
601. 

So  also  it  has  been  held  that  although 
this  section  provides  for  the  payment  of 
judgments  recovered  against  a  collector 
out  of  the  treasury,  a  suit  against  a  col- 
lecting officer  to  recover  inheritance  taxes 
paid  under  protest  does  not  thereby  be- 
come a  suit  in  form  against  the  United 
States  so  as  to  preclude  the  recovery  of 
interest  by  the  successful  claimant,  from 
the  date  of  the  payment.  Kinney  v.  Oo- 
nant,  (C.  C.  A.  1st  Cir.  1909)  116  Fed. 
720,  92  C.  a  A.  410,  affirtning  (C.  C.  R.  I. 
1908)    162  Fed.  581. 

However,  interest  cannot  be  recovered 
from  the  United  States  for  the  time  from 
the  rendering  of  the  judgment  until  the 
certificate  of  probable  cause  was  given. 
Before  the  certificate  is  given,  the  govern- 
ment is  under  no  obligation,  and  the  secre- 
tary of  the  treasury  is  not  at  liberty,  to 
pay;  but  if  the  certificate  is  given,  the 
claim  of  the  plaintiff  in  the  suit  is  prac- 
tically converted  into  a  claim  against  the 


govdlTiment.  U.  S.  v,  Sherman,  (1878) 
98  U.  S.  566,  26  U.  S.  (L.  ed.)  236.  See 
Hedden  v.  Iselin,  (1887)   31  Fed.  266. 

But  in  White  v,  Arthur,  (1882)  10  Fed. 
80,  the  court  said  that  interest  cannot  be 
adjudged  asainst  the  government  unless 
expressly  aflowed  by  statute,  nor  in  such 
case  can  the  interest  be  recovered  from 
the  collector,  though,  in  the  absence  of  a 
certificate,  judgment,  with  interest  and 
costs,  may  be  recovered  from  the  collector. 
See  New  York  Cent.,  etc.,  R.  Co.  v.  U.  S*, 
(1888)  24  Ct.  CI.  22. 

Statute  of  limitationa. —  The  collector 
should  be  allowed  to  plead  the  statute  of 
limitations  in  bar  to  plaintiff's  right  to 
recover  duties  alleged  to  have  been  il- 
legally exacted;  as,  where  it  might  happen 
that  the  court  before  which  the  trial  may 
be  had  should  deem  the  case,  as  developed 
on  the  trial,  one  in  which  a  certificate  of 
probable  cause  ouffht  not  to  be  granted, 
the  defendant  shoiud  be  allowed  to  set  up 
any  defense  to  which  he  would  be  en- 
titled. Andrae  r.  Redfield,  (1876)  12 
Blatchf.  407,  1  Fed.  Cas.  No.  367,  affirmed 
(1878)  98  U.  S.  225,  25  U.  S.  (L.  ed.) 
158.  See  Crookes  r.  Maxwell,  (1867)  6 
Fed.  Cas.  No.  3,413,  (1869)  6  Blatchf. 
468,  6  Fed.  Cas.  No.  3,415. 

Upon  a  motion  for  an  injunction  to  r^ 
strain  a  collector  from  pleading  the  stat- 
ute of  limitations  in  bar  of  an  action  to 
recover  duties  alleged  to  have  been  il- 
legally exacted,  a  stipulation  that,  what- 
ever facts  might  be  developed  on  the 
trial,  a  certificate  of  probable  cause  might 
be  granted,  cannot  be  permitted.  It 
would  be  a  fraud  upon  the  government  to 
permit  parties,  by  stipulation,  to  cast 
upon  the  government  officers  the  duty  to 
pay  a  judgment  recovered  against  an  in- 
dividual whether  a  certificate  of  probaible 
oause  ought  or  ought  not  to  be  granted, 
is  for  the  determination  of  the  judicial 
tribunal,  upon  the  facts  developed  on  the 
trial."  Andrae  v.  Redfield,  (1875)  12 
Blatohf.  407,  1  Fed.  Case  No.  367,  affirmed 
(1878)  98  U.  S.  226,  25  U.  S.  (L.  ed.)  168. 

Raised  by  demurrer,  —  "The  bar  of  a 
statute  of  limitation  may  be  raised  by 
demurrer  when  there  is  no  exception  to 
the  statute,  and  the  petition  shows  the 
bar  of  the  statute  complete."  Sinking 
Fund  Com'rs  v.  Buckner,  (1891)  48  Fed. 
533. 

"Other  proper  officer  of  the  govern- 
ment."— A  certificate  cannot  be  given  that 
the  collector  "acted  under  the  directions 
of  the  secretary  of  the  treasury,  or  other 
proper  officer  of  the  government,"  where 
it  appears  that  he  acted  pursuant  te  the 
request  of  a  revenue  agent,  who  was  in- 
structed to  make  the  request  by  the  chief 
clerk  of  a  supervisor.  "The  plain  intent 
of  the  statute  ...  is  that  the  direction 
to  the  collector  shall  shield  him  only  when 
given  by  some  officer  of  the  government 
who  has  the  undoubted  authority  to  direct. 
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Unless  the  collector  is  under  some  obliga- 
tion to  heed  the  instructions,  he  is  not 
protected."  Frerichs  f.  Coster,  (1886)  22 
Fed.  637. 

A  postmaster  was  sued  in  equity,  and 
adjudged  to  pay  personally  a  siun  of 
money,  for  the  infringement  of  a  patent, 
committed  by  the  use  in  the  post  office  of 
an  apparatus  for  stamping  letters  with  a 
postmark  and  canceling  postage  stamps. 
A  certificate  could  not  be  granted  under 
this  section,  as  a  postmaster  is  not  an 
"  officer  of  the  revenue  "  within  the  mean- 
ing of  this  section.  Campbell  v.  James, 
(1880)  3  Fed.  613. 

The  ''final  judgment"  referred  to  in 


this  section  is  the  judgment  as  it  stands 
after  its  affirmance  by  the  Supreme  Court, 
and  after  the  court  below  has  rendered 
such  judgment  as  the  mandate  of  the  Su- 
pr^ne  Court  requires.  Schell  v.  Cochran, 
(1882)  107  U.  S.  626,  2  S.  Ct.  827,  27 
U.  S.    (L.  ed.)    543. 

Seisure  of  vessel. — ^A  certificate  of  prob- 
able cause  does  not  protect  the  collector 
of  customs  from  a  judgment  for  damages 
under  this  section  for  the  seizure  of  a 
vessel  upon  the  supposition  that  it  was 
subject  to  duty  under  the  tariff  laws. 
The  Conqueror,  (1897)  166  U.  S.  110,  17 
S.  Ct.  510,  41  U.  S.   (L.  ed.)   937. 


Sec.  990.  [ImpriBonment  for  debt.]  No  person  shall  be  imprisoned 
for  debt  in  any  State,  on  process  issuing  from  a  court  of  the  United  States, 
where,  by  the  laws  of  such  State,  imprisonment  for  debt  has  been  or  shall 
be  abolished.  And  all  modifications,  conditions,  and  restrictions  upon 
imprisonment  for  debt,  provided  by  the  laws  of  any  State,  shall  be 
applicable  to  the  process  issuing  from  the  courts  of  the  United  States  to  be 
executed  therein;  and  the  same  course  of  proceedings  shall  be  adopted 
therein  as  may  be  adopted  in  the  courts  of  such  State.    [R.  8.] 

Act  of  Feb.  28,  1839,  ch.  35,  5  SUt.  L.  321 ;  Act  of  Jan.  14,  1841,  ch.  2,  5  Stat.  L. 
410;  Act  of  March  2,  1867,  ch.  180,  14  Stat.  L.  643. 


Debtors  of  the  United  States.— The 
United  States,  as  plaintiffs  in  an  action 
for  debt,  are  within  the  operation  of  in- 
solvent debtor  laws.  And  this  is  so  not- 
withstanding Congress  has  given  to  the 
President  and  the  Secretary  of  the  Treas- 
ury power  to  discharge  from  prison  poor 
debtors  of  the  United  States  (see  R.  S. 
sees.  3471  and  3472,  infray  p.  240).  Such 
acts  are  cumulative.  U.  S.  v.  Tetlow, 
(1872)  2  Lowell  169,  28  Fed.  Cas.  No. 
16,456.  See  also  U.  S.  v.  Knight,  (1840) 
14  Pet.  301,  10  U.  S.  (L.  ed.)  465;  U.  S.  r. 
Walsh,  (1867)  Deady  281,  28  Fed.  Cas. 
No.  16,635;  Moan  r.  Wilmarth,  (1847) 
3  Woodb.  &  M.  399,  17  Fed.  C-as.  No. 
9,686. 

But  in  U.  S.  V.  Hewes,  (183i>)  Crabbe 
307,  26  Fed.  Cas.  No.  16,359,  it  was  held 
that  the  United  States  and  its  rights 
and  remedies  against  its  debtors  were 
not  affected  by,  and  included  in,  the  pro- 
visions of  the  Act  of  Congress  of  Feb.  28, 
1839.  See  U.  S.  r.  Wilson,  (1823)  8 
Wheat.  253,  5  U.  S.   (L.  ed.)  610. 

*'The  intent  of  R.  S.  sees.  990,  991,  is 
that  in  civil  actions  for  debt  the  defendant 
shall  be  subject  to  imprisonment,  and  be 
released  therefrom,  precisely  as  he  would 
be  under  the  law  of  the  state."  TjOW  v, 
Durfee,  (1880)  5  Fed.  256.  See  Mewster 
V.  Spalding,  (1853)  6  McLean  24,  17  Fed. 
Cas.  No.  9,513. 

A  state  court  has  no  authority,  under  a 
state  insolvent  law,  to  release  from  jail 
one  held  on  bail  under  a  judgment  ren- 
dered in  an  action  at  law  by  h  federal 
court.    "Under  this  Act  [of  1839J,  what- 


ever was  to  be  done  to  assimUate  the  effect 
of  process  out  of  the  courts  of  the  United 
States,  to  the  effect  of  process  out  of  the 
8tat«  courts,  was  to  be  done  in  and  by  the 
courts  of  the  United  States, acting  on  their 
own  process,  by  changing  its  requirements 
or  controlling  its  effects  upon  motion,  and 
not  by  orders  or  decrees  of  state  courts 
operating  thereon."  Sadlier  t?.  Fallen, 
(18r>4)  2  Curt.  190,  21  Fed.  Cas.  No. 
12.209.  See  also  Duncan  v.  Darst,  (1843) 
1  How.  301,  11  U.  S.  (L.  ed.)  139;  McNutt 
V.  Bland,  (1844)  2  How.  9,  11  U.  S. 
(L.  ed.)  159;  United  States  Bank  r 
Tyler,  (1830)  4  Pet.  366,  7  U.  S.  (L.  ed.) 
888;  Matter  of  Farrand,  (1867)  1  Abb. 
140,  8  Fed.  Cas.  No.  4,678. 

A  judgment  for  tort  in  a  federal  court 
is  not  a  "  dx^t "  within  the  meaning  of 
the  provisions  of  this  section.  Stroheim 
V.  Deimel,  (C.  C.  A.  1897)  77  Fed.  802,  46 
U.  S.  App.  639,  23  C.  C.  A.  467.  See 
also  U.  S.  1*.  Walsh,  (1867)  Deady  281. 
28  Fed.  Cas.  No.  16,635. 

An  action  for  damages  for  personal  in- 
juries, when  it  ripens  into  a  decree  for  a 
sum  of  money,  becomes  a  debt  against  the 
defendant  in  the  decree.  "  Such  a  claim 
is  not  a  debt;  it  is  less  than  a  debt;  and 
it  cannot  be  said  that  the  reason  for 
abolishing  imprisonment  for  debt  does  not 
apply  in  a  case  like  this.  If  a  defendant 
is  not  liable  to  imprisonment  for  a  debt, 
he  should  not,  for  the  stronger  reason,  be 
liable  to  impriHonment  in  an  action  where 
the  result  can  only  be  a  judgment  for 
money."  Stone  v.  Murphy,  (1898)  83 
Fed.   158. 
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An  action  for  damages  for  personal  in- 
juries was  held  in  Hanson  v,  Fowle, 
(1871)  1  Sawy.  497,  11  Fed.  Cas.  No. 
6,041,  not  to  be  governed  by  tiie  provisions 
of  this  section.  While  a  person  -who  wil- 
fully injures  another  is  liable  in  damages, 
and  may,  therefore,  in  a  sense,  be  called ' 
the  "  debtor "  of  the  party  injured,  and 
the  simi  due  for  the  injury  "debt,"  he  is 
in  fact  a  wrongdoer,  a  trespasser,  and  does 
not  come  within  the  reason  of  the  rule 
which  exempts  an  honest  man  from  im- 
prisonment because  he  is  pecuniarily  un- 
able to  pay  what  he  has  promised. 

"The  word  'debt'  is  of  very  general 
use,  and  has  many  shades  of  meaning. 
Looking  to  the  origin  and  progress  of  the 
change  in  public  opinion,  which  finally 
led  to  the  abolition  of  imprisonment  for 
debt,  it  is  reasonable  to  presume  that  this 
provision  in  the  state  constitution  was  in- 
tended to  prevent  the  useless  and  often 
cruel  imprisonment  of  persons,  who,  hav- 
ing honestly  become  indebted  to  another, 
are  unable  to  pay  as  they  undertook  and 
promised.  In  this  view  of  the  matter  the 
clause  in  question  should  be  construed  as 
if  it  read:  'There  shall  be  no  imprison- 
ment for  debt  arising  upon  contract  ex- ' 
press  or  implied,  except,'  etc.  Such  is  sub- 
stantially the  language,  employed  in  the 
legislative  acts  of  most  of  the  states 
abolishing  imprisonment  for  debt;  and 
there  can  be  but  little  doubt  that  this  was 
the  end  which  the  framers  of  the  Constitu- 
tion had  in  view,  as  well  as  the  popular 
understanding  of  the  clause,  when  the  in- 
strument was  adopted  at  the  polls.  Gen- 
eral or  abstract  declarations  in  bills  of 
rights  are  necessarily  brief  and  compre- 
hensive in  their  terms.  When  appliea  to 
the  details  of  the  varied  aflfairs  of  life, 
they  must  be  construed  with  reference  to 
the  causes  which  produced  them  and  the 
end  sought  to  be  obtained.  A  person  who 
wilfully  injures  another  in  person,  prop- 
erty, or  character,  is  liable  therefor  m 
damages.  In  some  sense  he  may  be  called 
the  debtor  of  the  party  injured,  and  the 
sum  due  for  the  injury  a  debt.  But  he 
is  in  fact  a  wrongdoer,  a  trespasser,  and 
does  not  come  within  the  reason  of  the 
rule  which  exempts  an  honest  man  trom 
imprisonment'  because  he  is  pecuniarily 
unable  to  pay  what  he  promised  to."  U. 
S.  c.  Walsh,  (1867)  Beady  281,  28  Fed. 
Cas.  No.  16,635. 

Unliquidated  damages  or  contingent 
delrt. —  "The  statute  and  the  [admiralty] 
rule  refer  only  to  imprisonment  for  debt, 
and  do  not  affect  the  power  of  the  court  to 
issue  a  warrant  of  arrest  as  process  for 
compelling  defendants  to  respond  to  a 
claim  for  unliquidated  damages,  which  is 
not  a  debt,  any  more  than  it  restricts  the 
power  of  the  court  to  imprison  defendants 
for  nonpayment  of  fines  *or  by  way  of 
punishment  for  contempt.  The  word 
*debt,*  wh«n  used  in  a  statute,  without 
some  plain  or  explicit  declaration  making 


it  applicable  thereto,  does  not  include 
taxes  nor  claims  for  unliquidated  dam- 
ages. The  legal  dc^ition  of  the  word  ie 
opposed  to  unliquidated  damages,  or  a 
liability  in  the  sense  of  an  inchoate  or 
contingent  debt,  or  an  obligation  not  en- 
forceable by  ordinary  process."  Bolden  r. 
Jensen,  (1895)  69  Fed.  745.  But  see  The 
Carolina,  (1676)  14  Fed.  424;  Chiesa  t*. 
Conover,  (1888)  36  Fed.  334;  The  Bre- 
mena  t?.  Card,  (1889)  38  Fed.  144. 

Actions  for  penalties  are  civil  actions, 
as  a  penalty,  when  incurred  by  the  trans- 
gression of  a  statute,  becomes  immediately 
a  debt,  and  upon  an  information  filed  by 
the  United  States  attorney  charging  an 
offense  for  which  the  statute  prescri&s  a 
penalty  but  does  not  make  a  crime,  a 
bench  warrant  will  not  be  issued  for  the 
arrest  of  the  defendant,  where  the  con- 
stitution and  laws  of  the  state  have  abol- 
ished imprisonment  for  debt.  U.  S.  v. 
Younger,  (1899)   92  Fed.  672. 

Contempt  —  Bankruptcy  prooeedings, — 
A  district  court  has  power  to  punish  a 
bankrupt  for  contempt  of  court,  as  mani- 
fested by  his  refusal  to  obey  an  order  of 
court,  made  after  due  hearing  of  the 
parties,  directing  him  to  deliver  or  to  pay 
the  assets  of  the  bankrupt  estate  to  the 
trustee  in  bankruptcy.  Such  an  order  is 
not  for  the  payment  of  a  debt,  but  for  the 
delivery  by  the  bankrupt  of  the  assets  of 
his  estate  to  his  trustee  in  bankruptcy. 
In  re  Schlesinger,  (C.  C.  A.  1900)  102  Fed. 
117,  42  C.  C.  A.  207.  See  also  In  re  Pur- 
vine,  (C.  C.  A.  1899)  96  Fed.  192,  37 
C.  C.  A.  446;  Sinsheimer  v.  Simonson, 
(C.  C.  A.  19pi)  107  Fed.  898,  47  C.  C.  A. 
51;  In  re  Anderson,  (1900)   103  Fed.  854. 

The  Bankruptcy  Act  of  1898  (see 
Bankruptcy,  vol.  1,  p.  495)  confers 
special  power  upon  the  court  to  control 
the  administration  of  estates  of  bank- 
rupts, and  to  imprison  bankrupts  and 
others  for  contumacy.  If  this  section  can 
be  so  construed  as  to  make  it  applicable 
to  such  cases  as  the  one  under  considera- 
tion, and  to  forbid  the  imprisonment  ot 
bankrupts  as  a  means  of  compelling  the 
surrender  of  their  estates,  then  there  is  a 
conflict,  and  the  court  must  give  effect  to 
the  Bankruptcy  Act  as  the  later  one. 
Ripon  Knitting  Works  v.  Schreiber, 
(1900)   101  Fed.  810. 

So  where  by  the  law  of  the  state  (New 
York)  disobedience  of  an  order  is  punish- 
able as  for  a  contempt  of  the  court,  where 
it  requires  the  payment  of  money  to  the 
court,  or  to  an  officer  thereof,  a  court 
of  bankruptcy  may  enforce  an  order  direct- 
ing petitioning  creditors  to  pay  the  re- 
ceiver's expenses,  by  a  proceeding  for  con- 
tempt. In  other  words,  this  section  hat; 
no  application  to  a  case  in  which  impris- 
onment for  failure  to  obey  the  lawful 
order  of  the  court  is  permitted  by  the 
laws  of  the  state.  In  re  Lacov,  (C.  C.  A. 
2d  Cir.  1905)  142  Fed.  960,  74  C.  C.  A. 
130. 
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Failure  to  paiy  equity  decree. — *'  By  the 
laws  of  this  state  [New  York]  proceedings 
cannot  be  had  as  for  a  contempt  for  the 
nonpayment  of  money  ordered  by  the 
court  to  be  paid  when  the  payment  can 
be  enforced  oy  execution,  and  imprison- 
ment for  nonpayment  of  costs  is  abolished. 
The  power  of  the  courts  of  the  United 
States  to  punish  for  contempt  and  im- 
prison for  nonpayment  of  money  judg- 
ments is  circumscribed  and  controlled  by 
the  laws  of  the  state;  and  where  an  order 
made  in  the  progress  of  the  cause  is  of 
the  character  in  substance  of  a  judgment 
or  decree  for  the  payment  of  money,  it 
cannot  be  enforced  upon  the  theory  that 
disobedience  is  a  contempt"  Mallory  Mfg. 
Co.  t*.  Fox,  (1884)  20  Fed.  409.  But  see 
Hendryx  v,  Fitzpatrick,  (1884)  19  Fed. 
810. 

Where  the  state  law  provides  that  no 
person  shall  be  arrested  or  imprisoned  on 
any  civil  process  in  any  suit  or  proceeding 
instituted  for  the  recovery  of  any  money, 
due  upon  any  judgment  or  decree  founded 
on  any  contract,  or  due  upon  any  contract, 
express  or  implied,  with  certain  excep- 
tions, an  attachment  will  not  lie,  in  a  pro- 
ceeding in  equity  against  a  liquidated 
partner  for  an  account  for  noncompliance 
with  a  decree  against  him  for  a  balance 
due  the  j)laintiff,  where  the  case  did  not 
come  within  the  statutory  exceptions. 
Nelson  f.  Hill,   (1898)    89  Fed.  477. 

False  entry  of  merchandise. — An  action 
for  the  value  of  merchandise  entered  in 
violation  of  R.  S.  sees.  2839  and  2864 
(see  Customs  Duties,  vol.  2,  pp.  994, 
1002 ) ,  by  which,  in  case  goods  are  entered 
by  means  of  a  false  invoice,  the  goods  or 
their  value  are  declared  forfeited  to  the 
United  States,  is  neither  an  action  "to 
recover  a  fine  or  penalty,"  nor  "  to  recover 
damages  for  fraud,''  and  where  the  state 
law  prohibits  arrest  in  a  civil  action  ex- 
cept in  such  cases,  an  execution  against 
the  person  of  the  defendant  cannot  issue. 
U.  S.  V,  Moller,  (1878)  10  Ben.  189,  26 
Fed.  Cas.  Nt).  15,793. 

In  an  action  for  debt,  for  the  value  of 
merchandise  forfeited  for  entry  by  means 
of  false  and  fraudulent  practices  and  ap- 
pliances under  R.  S.  sec.  2864  (see  Cus- 
toms Duties,  vol.  2,  p.  1002)  execution 
cannot  issue  against  the  bodies  of  the 
defendants  for  the  damages  and  costs, 
where  the  law  of  the  state  allows  process 
to  issue  against  the  body  in  actions,  (1)  to 
recover  a  fine  or  penalty ;  .  .  .  ( 4 )  in  an 
action  upon  contract,  express  or  implied, 
other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant 
was  guilty  of  a  fraud  in  contracting  or 
incurring  the  liability."  The  execution 
cannot  be  upheld  on  the  ground  that  the 
recovery  was  of  a  penalty,  nor  can  either 
action  be  said  to  be  one  of  a  contract, 
either  express  or  implied.  U.  S.  t?.  Reid, 
flSS3)   17  Fed.  497. 


Suits  in  admiralty. — ^In  Hanson  p.  Fowle, 
(1871)  1  Sawy.  497,  11  Fed.  Cas.  No. 
6,041,  it  was  held  that  that  portion  of 
the  Act  of  1867  which  adopted  the  state 
law  concerning  the  "modifications,  condi- 
tions, and  restrictions  upon  imprisonment 
for  debt,"  did  not  apply  to  process  in 
suits  in  admiralty.  See  The  Carolina, 
(1876)  14  Fed.  424;  Marshall  t*.  Bazin, 
(1849)  7  N.  Y.  Leg.  Obs.  342,  16  Fed.  Cas. 
No.  9,125. 

In  Stone  c.  Murphy,  (1898)  86  Fed.  158, 
the  court  said  that  under  an  admiralty 
rule  which  provides  that,  "  in  all  suits  %n 
personam  where  a  simple  warrant  of 
arrest  issues  and  is  executed,  bail  shall 
be  taken  by  the  marshal,  and  the  court 
in  those  cases  only  in  wliich  it  is  required 
by  the  laws  of  the  state  where  an  arrest  is 
made  upon  similar  or  analogous  process 
issuing  from  the  state  courts,"  and  where 
by  the  law  of  the  state  a  party  arrested 
in  a  civil  action  is  entitled  to  his  dis- 
charge from  the  arrest  upon  giving  an  un- 
dertaking to  the  effect  that  he  will  at  all 
times  render  himself  amenable  to  the  proc- 
ess of  the  court  during  the  pendency  of 
the  action,  defendants  in  an  action  for 
damages  for  personal  injuries  received  on 
the'  high  seas  cannot  be  required  to  add 
to  the  conditions  of  the  bond  that  they 
will  appear  and  pay  the  money  awarded 
by  the  decree  that  may  be  rendered. 

In  Louisiana  Ins.  Co.  v.  Nicker  son, 
(1874)  2  Lowell  310,  15  Fed.  Cas.  No. 
8,539,  it  was  held  that  the  Act  of  1867 
applied  to  cases  in  admiralty  courts.  See 
The  Blanche  Page,  (1879)  16  Blatchf.  1, 
3   Fed.   Cas.  ;No.   1,624. 

In  the  following  cases,  rules  adopted  by 
the  court  conforming  the  practice  in  suits 
in  admiralty,  as  to  the  arrest  and  im- 
prisonment of  the  defendant,  to  that  of  the 
state,  in  like  or  analogous  cases,  were  ap- 
plied: The  Kentucky,  (1860)  4  Blatchf. 
448,  14  Fed.  Cas.  No.  7,717;  Hodge  v. 
Bemis,  (1849)  2  Am.  L.  J.  N.  S.  337,  12 
Fed.  Cas.  No.  6,557;  Gardner  v.  Isaac- 
son, (1848)  Abb.  Adm.  141,  9  Fed.  Cas. 
No.  5,230;  Gaines  v,  Travis,  (1849)  Abb. 
Adm.  422,  9  Fed.  Cas.  No.  5,180;  In  re 
Freeman,  (1855)  2  Curt.  491,  9  Fed.  Cas. 
No.  6,083;  Atkins  t?.  Fibre  Disintegrating 
Co.,  (1867)  1  Ben.  118,  2  Fed.  Cas.  To. 
600;  The  Steamboat  Delaware,  (1846) 
01c.  Adm.  240,  7  Fed.  Cas.  No.  3,762. 

Penal  remedy  against  debtor. — Where  a 
'state  law  provides  fully  for  the  abolition 
of  imprisonment  for  debt,  and  the  process 
by  which  the  arrest  of  a  debtor  is  made 
has  been  also  abolished,  the  consequence  is 
that  imprisonment  for  debt  in  all  the  cases 
under  process  from  the  federal  court  is 
formally  terminated.  But  a  law  of  the 
state,  very  highly  penal,  giving  to  creditors 
a  remedy  as  respects  their  debtors  in  cer- 
tain cases  of  fraud,  cannot  be  enforced  in 
the  courts  of  the  United  States.  Curtis  9. 
Feste,   (1853)   6  Fed.  Cas.  3,502. 
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Criminal  case. — ^A  fine  imposed  for  the 
violation  of  laws  for  the  punishment  of 
crimes  and  misdemeanors  is  not  such  a 
debt  as  is  within  the  scope  of  provisionis 
of  a  state  constitution  a/bolishing  imprison- 
ment for  debt,  and  this  section  is  there- 
fore not  applicable  to  a  criminal  case. 
In  re  Sanborn,  (1892)  62  Fed.  583.  See 
also  In  re  Laski,  (1S71)  13  Int.  Rev.  Rec. 
142,  14  Fed.  Cas.  No.  8,098;  In  re  Bergen, 
(1870)  2  Hughes  613,  3  Fed.  Cas.  No. 
1,338. 

Imprisonment  of  defaulting  officer  on 
distress  warrant. —  This  section  has  no  ap- 
plication to  imprisonment  under  a  distress 
warrant  issued  by  a  department  under  au- 
thority of  a  specific  Act  of  Congress 
against  the  property  and  body  of  a  de- 
faulting officer  of  the  government.  U.  S. 
r.  Dillin,  (C.  C.  A.  1909)  168  Fed.  »18, 
94  C.  C.  A.  337. 

For  money  received  in  a  fiduciary  capac- 
ity.—  See  McKay  v.  Garcia,  (1873)  6  Ben. 
556,  16  Fed.  Cas.  No.  8,844,  which  was  an 
action  of  debt  brought  against  a  foreign 
consul  for  money  received  in  a  fiduciary 
capacity.  It  was  held  that  under  the  Act 
of  Feb.  28,  1839,  the  source  of  R.  S.  sec. 
990,  in  connection  with  the  law  of  the 
state  (New  York)  which  provided  for  the 
arrest  and  imprisonment  of  a  defendant 
in  an  action  for  money  received  in  a 
fiduciary  capacity,  the  defendant  was 
liable  to  arrest  in  the  action. 

Judgment  prior  to  date  of  Act. — A  state 
law  of  1838,  abolishing  imprisonment  for 
debt  except  in  certain  cases,  adopted  by 
the  Act  of  Congress  of  1839,  could  not 
have  the  effect  to  release  from  imprison- 
ment a  defendant  held  on  a  capias  ad 
satisfaciendum,  dated  1838,  and  issued  on 
a  judgment  rendered  the  same  year.  Wil- 
ber  V.  Ingersoll,  (1840)  2  McLean  322, 
29  Fed.  Cas.  No.  17,632. 

Conditions  prescribed. —  When  a  dis- 
charge from  imprisonment  is  sought  under 
the  provisions  of  a  state  statute,  it  must 
be  upon  the  conditions  prescribed,  as 
where  the  statute  provides  "  that  no  per- 
son shall  be  released  from  imprisonment 
under  this  Act  who  neglects  or  refuses  to 
schedule  in  manner  and  form  as  provided 
by  this   Act   [concerning   insolvent  debt- 


ors]." Stroheim  v,  Deimel,  (C.  0.  A. 
1897)  77  Fed.  802,  46  U.  S.  App.  639, 
23  C.  0.  A.  467. 

Where  a  state  (Massachusetts)  statute 
declares  that  imprisonment  for  debt  is 
abolished,  but  expressly  allows  a  creditor 
to  imprison  his  debtor  upon  complying 
with  certain  conditions  prescribed  by  the 
Act,  and  this  not  by  way  of  punishment 
of  the  debtor  but  as  a  remedy  to  enforce 
payment  of  the  debt,  it  does  not  abolish 
imprisonment  for  debt  within  the  mean- 
ing of  the  Act  of  Congress.  Matter  of 
Freeman,  (1855)  2  Curt.  491,  9  Fed.  Cas. 
No.  5,083.  See  also  Campbell  v,  Hadley, 
(1859)  1  Sprague  470,  4  Fed.  Cas.  No. 
2,358;  Catherwood  v.  Gapete,  (1854)  2 
Curt.  94,  6  Fed.  Cas.  No.  2,513;  U.  S.  r. 
Walsh,  (1867)  Deady  281,  28  Fed.  Gaa. 
No.    16,636. 

*<  Modification."— A  Massachusetts  in- 
solvent law  providing  that  a  debtor  who 
has  received  his  certificate  of  discharge 
shall  be  forever  thereafter  discharged  and 
exempt  from  arrest  and  imprisonment  in 
any  suit  or  upon  any  proceeding  for  or  on 
account  of  any  debt  or  demand  which 
might  have  been  proved  against  his  es- 
tate was  held  to  be  a  "  modification  "  of 
the  general  law  of  imprisonment  for  debt. 
Low  V,  Durfee,  (1880)  5  Fed.  256,  wherein 
the  court  said:  "By  this  Act,  ...  all 
modifications  upon  imprisonment  for  debt 
are  adopted.  Is  not  the  express  exemption 
of  discharged  insolvents  from  imprison- 
ment upon  provable  debts  a  modification 
upon  imprisonment  for  debt?  I  so  con- 
sider it.  It  is  certainly  a  modification  of 
the  general  law  of  imprisonment  for  debt, 
and  that  is  what  the  statute  means." 

Obligation  not  impaired.—When  a  rem- 
edy against  a  debtor  is  taken  away  by  a 
law  abolishing  imprisonment  for  debt,  or 
by  a  proceeding  under  an  insolvent  law, 
the  contract  is  not  reached,  nor  its  obliga- 
tion impaired.     Gray  v,  Munroe,   ( 1839 ) 

1  McLean  528,  10  Fed.  Cas.  No.  5,724. 
See  United  States  Bank  t?.  Weisiger,  (1829) 

2  Pet.  331,  7  U.  S.  (L.  ed.)  441;  Snead 
t?.  M'Coull,  (1851)  12  How.  407,  13  Fed. 
Cas.  No.  1,043;  King  v.  Riddle,  (1812) 
7  Cranch  168,  3  U.  S.  (L.  ed.)  304;  Mason 
V.  Haile,  (1827)  12  Wheat.  370,  6  U.  S. 
(L.  ed.)  660. 


Sec.  991 .  [Discharge  from  arrest  or  imprisonment  on  mesne  or  final 
process.]  When  any  person  is  arrested  or  imprisoned  in  any  State,  on 
mesne  process  or  execution  issued  from  any  court  of  the  United  States,  in 
any  civil  action,  he  shall  be  entitled  to  discharge  from  such  arrest  or 
imprisonment  in  the  same  manner  as  if  he  were  so  arrested  and  imprisoned 
on  like  process  from  the  courts  of  such  State.  The  same  oath  may  be  taken, 
and  the  same  notice  thereof  shall  be  required,  as  may  be  provided  by  the 
laws  of  such  State,  and  the  same  course  of  proceedings  shall  be  adopted 
as  may  be  adopted  in  the  courts  thereof.    But  all  such  proceedings  shall  be 
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had  before  one  of  the  commissioners  of  the  circuit  court  for  the  district 
where  the  defendant  is  so  held.    [B.  8.] 

Act  of  Jan.  6,  1800,  ch.  4,  2  Stat.  L.  5;  Act  of  Jan.  7,  1824,  ch.  3,  4  Stat.  L.  1;  Act 
of  April  22,  1824,  ch.  39,  4  Stat.  L.  19,  20;  Act  of  March  2,  1867,  ch.  180.  14  Stat.  L.  643. 
See  notes  under  the  preceding  R.  S.  sec.  990. 


Unless  the  state  statute  is  strictly  fol- 
lowed, on  a  petition  for  the  discharge  of 
an  imprisoned  debtor,  the  court  does  not 
acquire  jurisdiction,  and  a  discharge  then 
granted  would  render  the  marshal  liable 
in  an  action  for  an  escape.  Moran  i?. 
Secord,  (1883)  15  Fed.  609.  See  also 
Slacum  1?.  Simms,  (1809)  6  Cranch  363, 
3  U.  S.  (L.  ed.)  126;  Low  i7.  Durfee, 
(1880)  6  Fed.  266. 

The  provision  that  '^aU  such  proceed- 
ings shaU  be  had  before  one  of  the  com- 
missioners of  the  Circuit  Court  for  the 
district  where  the  defendant  is  so  held" 
is  not  open  to  the  objection  that  Congress 
cannot  constitutionally  make  such  a  func- 
tion exercisable  by  any  officer  who  is  not 
appointed  by  the  President  with  the  ad- 
vice and  consent  of  the  Senate.  The  func- 
tion in  question  is  not  an  independent  one 
beyond  the  pale  of  an  inferior  officer's  . 
authority,  but  is  merely  incidental  to  the 
execution  of  final  judicial  process.  Kus- 
seU  V,  Thomas,  (1874)  10  Phila.  (Pa.) 
239,  31  Leg.  Int.  (Pa.)  189,  21  Fed.  Cas. 
No.  12,162. 


Jurisdiction  of  court  commissioners. — 
Where  a  judgment  debtor  is  arrested  on  a 
writ  issued  out  of  the  federal  court  on 
the  ground  that  he  had  property  which  he 
refused  to  apply  to  a  judgment  against 
him,  all  proceedings  to  secure  his  release 
after  commitment  other  than  by  petition 
in  bankruptcy  must  be  taken  before  a 
United  States  commissioner.  Johnson  v, 
Crawford,  (1907)   164  Fed.  761. 

Arrest  matter  of  judicial  discretion. — 
Where  the  state  (North  Carolina)  law 
provides  for  the  arrest  of  a  defendant  in 
an  action  for  the  recovery  of  damages  on 
a  cause  of  action  not  arismg  out  of  a  con- 
tract, when  the  action  is  for  an  injury  to 
person  or  character,  such  an  arrest  cannot 
be  made  except  upon  proceedings  calling 
for  the  exercise  of  judicial  discretion. 
"What  amount  of  security  the  plaintiff 
shall  give,  and  the  amount  and  character 
of  bail  of  defendant,  are  matters  for  the 
exercise  of  this  discretion."  In  re  Bergen, 
(1870)  2  Hughes  613,  3  Fed.  Cas.  No. 
1,338. 


Sec.  992.  [Privfleges  of  jail  limits.]  Persons  imprisoned  on  process 
issuing  from  any  court  of  the  United  States  in  civil  actions,  as  well  at  the 
suit  of  the  United  States  as  at  the  suit  of  any  person,  shall  be  entitled  to 
the  same  privileges  of  the  yards  of  the  respective  jails  as  persons  confined 
in  like  cases  on  process  from  the  courts  of  the  respective  States  are  entitled 
to,  and  under  the  like  regulations  and  restrictions.     [R,  S.] 

Act  of  Jan.  6,  1800,  ch.  4,  2  Stat.  L.  4;  Act  of  May  19,  1828,  ch.  68,  4  Stat.  L.  278; 
Act  of  Aug.  1,  1842,  ch.  109,  6  Stat.  L.  499. 


The  term  **  process  "  is  broad  enough  to 
embrace  all  process  upon  which  a  person 
is  imprisoned,  and  is  applicable  to  cases 
where  the  imprisonment  is  on  execution 
as  well  as  mesne  process.  U.  S.  v.  Noah, 
(1826)  1  Paine  368,  27  Fed.  Cas.  No. 
16,894. 

In  an  action  on  a  bond,  which  recited 
that  if  the  principals,  **  from  the  time  of 
executing  this  bond,  shall  continue  true 
prisoners,  in  the  custody  of  the  jailer, 
within  the  limits  of  the  jail  yard,  until 
they  shall  be  lawfullv  discharged,  and 
shall  not  depart  without  the  exterior 
bounds  of  said  jail  yard  until  lawfully  dis- 
charged from  said  imprisonment,  .  .  .  then 
the  said  obligation  to  be  void,"  it  was 
held  that  the  parties  to  the  bond  are  bound 
for  nothing  whatsoever  but  what  is  con- 
tained in  the  condition  of  the  bond, 
whether  it  be  or  be  not  conformable  with 
the  law.  So  that  where  by  the  state 
(Massachusetts)  law  it  was  an  escape  for 
a  debtor,  having  the  liberty  of  the  yard,  to 


be  without  the  walls  of  the  prison  in  the 
nighttime,  it  was  no  breach  of  the  bond 
when  the  principals  did  not  lodge  in  the 
nighttime  within  the  walls  of  the  jail, 
but  went  at  large  both  day  and  night 
within  the  limits  of  the  jail  yard.  U.  S. 
V.  Knight,  (1840)  14  Pet.  301,  10  U.  S. 
(L.  ed.)  466. 

A  writ  of  habeas  corpus  is  not  a  proper 
remedy  in  a  civil  cause  in  which  judgment 
has  been  rendered  against  the  petitioner, 
upon  which  a  ca.  sa.  had  issued,  by  which 
he  was  taken  and  held  in  confinement 
within  the  prison  bounds  upon  a  prison 
bounds  bond.  Ex  p.  Wilson,  (1810)  6 
Cranch  62,  3  U.  S.   (L.  ed.)    149. 

Refusal  by  the  sheriff  to  take  a  bond 
for  the  privilege  of  jail  liberties  w^ould 
render  him  liable  to  an  action  for  false 
imprisonment.  U.  S.  v.  Noah,  (1825)  1 
Paine  368,  27  Fed.  Cas.  No.  15,894. 

After  taking  a  bond  for  the  jail  limits, 
the  sheriff  loses  all  authority  and  control 
over  the  prisoner,  except  that  if  he  should 
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discoTer  that  the  bail  taken  is  insufficient  offered  to  be  flurrendered.    U.  S.  v.  Noah, 

he  may  confine  the  prisoner  in  jail  until  (1826)    1  Paine  368,  27  Fed.   Caa.  No. 

good  and  sufficient  bail  be  offered;  he  is  15,^94. 
not  bound  to  receive  the  prisoner  when 

Sec.  993.  [Gk)ods  taken  on  a  fieri  facias,  how  appraised.]  When  it  is 
required  by  the  laws  of  any  State  that  goods  taken  in  execution  on  a  writ 
of  fieri  facias  shall  be  appraised,  before  the  sale  thereof,  the  appraisers 
appointed  under  the  authority  of  the  State  may  appraise  goods  taken  in 
execution  on  a  fieri  facias  issued  out  of  any  court  of  the  United  States,  in 
the  same  manner  as  if  such  writ  had  issued  out  of  a  court  of  such  State. 
And  the  marshal,  in  whose  custody  such  goods  may  be,  shall  summon  the 
appraisers,  in  the  same  manner  as  the  sheriff  is,  by  the  laws  of  such  State, 
required  to  summon  them;  and  if  the  appraisers,  being  duly  summoned, 
fail  to  attend  and  perform  the  duties  required  of  them,  the  marshal  may 
proceed  to  sell  such  goods  without  an  appraisement.  When  such  appraisers 
attend  they  shall  be  entitled  to  the  like  fees  as  in  cases  of  appraisements 
under  the  laws  of  the  State.     [R,  S.] 

Act  of  March  2,  1793,  ch.  22,  1  Stat.  L.  335. 

Sec.  994.  [Death  of  marshal  after  levy  or  after  sale.]  When  a  marshal 
dies,  or  is  removed  from  office,  or  the  term  of  his  commission  expires,  after 
he  has  taken  in  execution,  under  process  from  a  court  of  the  United  States, 
any  lands,  tenements,  or  hereditaments,  and  before  sale  or  other  final  dis- 
position thereof,  the  like  process  shall  issue  to  the  succeeding  marshal,  and 
the  same  proceeding  shall  be  had  as  if  such  marshal  had  not  died  or  been 
removed,  or  the  term  of  his  commission  had  not  expired.  And  when  a 
marshal  dies  or  is  removed  from  office,  or  the  term  of  his  commission  expires, 
after  he  has  sold  any  lands,  tenements,  or  hereditaments,  under  process 
from  a  court  of  the  United  States,  and  before  a  deed  for  the  same  is  executed 
by  him  to  the  purchaser,  such  court  may,  on  application  by  the  purchaser, 
or  by  the  plaintiff  at  whose  suit  the  sale  was  made,  setting  forth  the  case 
and  the  reason  why  the  title  was  not  perfected  by  said  inarshal,  order  the 
marshal  for  the  time  being  to  perfect  the  title  and  execute  a  deed  to  the 
purchaser,  upon  his  paying  the  purchase-money  and  costs  remaining  unpaid. 
[B.  S.] 

Act  of  May,  7,  1800,  ch.  45,  2  Stat.  L.  61. 

Sale  after  remoyal  from  office.—  In  Doa>  a  successor  appointed  after  the  levy  and 

little  V.  Bryan,   (1852)    14  How.  563,  14  before  the   sale,   was  irregular,  notwith- 

V.  S.    (L.  ed.)    543,  it  was  held  that  a  standing  tliat  before  the  sale  he  was  not 

sale  of  land  by  a  marshal,  on  a  venditioni  notified  of  his  removal,  nor  of  the  appoint- 

exnonas,  after  his  removal  from  office,  the  ment   of   his   successor.     '*  His   functions 

sale  being  returned  to  the  court  and  con-  were  terminated  by  the  act  of  removal." 

firmed  by  it,  on  motion,  and  a  deed  or-  But    see    Bowerbank    v.    Morris,    (1801) 

dered  to  be  made  to  the  purchaser  at  the  Wall.  C.  C.  Ill),  3  Fed.  Cas.  No.  1,726. 
sale,  by  the  new  marshal,  was  valid.    But  An  amendment  to  the  return  on  the  writ 

Dee  U.  S.  V,  Arkansas  State  Bank,  (1846)  of  execution  under  which  a  late  marshal 

llempst.   460,   26   Fed.   Cas.   No.    14,515;  acted  in  making  a  sale  of  lands  may  be 

Stewart  v.  Hamilton,    (1849)    4  McLean  directed  by  the  court  to  be  made  by  the 

534,  23  Fed.  Cas.  No.  13,429.  late  marshal,  in  order  to  furnish  informa- 

But  in  Overton  v.  Gorham,    (1841)    2  tion  to  his  successor  by  which  he  may 

McLean  509,  18  Fed.  Cas.  No.  10,626,  it  finish  the  execution  of  a  power  and  perfect 

was  held  that  a  sale  of  land,  made  by  a  title  by  making  a   proper   deed.     Ew  p, 

marshal  who  was  removed  from  office  and  Worley,  (1884)    19  Fed.  586. 

Sec.  3470.  [Purchase  on  execution.]  At  every  sale,  on  execution,  at 
the  suit  of  the  United  States,  of  lands  or  tenements  of  a  debtor,  the  United 
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States  may,  by  such  agent  as  the  Solicitor  of  the  Treasury  shall  appoint, 
become  the  purchaser  thereof ;  but  in  no  case  shall  the  agent  bid  in  behalf 
of  the  United  States  a  greater  amount  than  that  of  the  judgment  for  which 
such  estate  may  be  exposed  to  sale,  and  the  costs.  Whenever  such  purchase 
is  made,  the  marshal  of  the  district  in  which  the  sale  is  held  shall  make  all 
needful  conveyances,  assignments,  or  transfers  to  the  United  States.    [B.  8.] 

Act  of  May  26,  1824,  ch.  1T2,  4  Stat.  L.  61. 

Sec.  3471 .  [Discharge  of  poor  debtor  by  Secretary  of  the  Treasury.] 

Any  person  imprisoned  upon  execution  issuing  from  any  court  of  the 
United  States,  for  a  debt  due  to  the  United  States,  which  he  is  unable  to 
pay,  may,  at  any  time  after  commitment,  make  application,  in  writing,  to 
the  Secretary  of  the  Treasury,  stating  the  circumstances  of  his  case,  and 
his  inability  to  discharge  the  debt ;  and  thereupon  the  Secretary  may  make, 
or  require  to  be  made,  an  examination  and  inquiry  into  the  circumstances  of 
the  debtor,  by  the  oath  of  the  debtor,  which  the  Secretary,  or  any  other 
person  by  him  specially  appointed,  is  authorized  to  administer,  or  other- 
wise, as  the  Secretary  shall  deem  necessary  and  expedient,  to  ascertain 
the  truth;  and  upon  proof  made  to  his  satisfaction,  that  the  debtor  is 
unable  to  pay  the  debt  for  which  he  is  imprisoned,  and  that  he  has  not  con- 
cealed or  made  any  conveyance  of  his  estate,  in  trust,  for  himself,  or  with 
an  intent  to  defraud  the  United  States,  or  to  deprive  them  of  their  legal 
priority,  the  Secretary  is  authorized  to  receive  from  such  debtor  any  deed, 
assignment,  or  conveyance  of  his  real  or  personal  estate,  or  any  collateral 
security,  to  the  use  of  the  United  States.  Upon  a  compliance  by  the  debtor 
with  such  terms  and  conditions  as  the  Secretary  may  judge  reasonable  and 
proper,  the  Secretary  must  issue  his  order,  under  his  hand,  to  the  keeper 
of  the  prison,  directing  him  to  discharge  the  debtor  from  his  imprisonment 
under  such  execution.  The  debtor  shall  not  be  liable  to  be  imprisoned 
again  for  the  debt;  but  the  judgment  shall  remain  in  force,  and  may  be 
satisfied  out  of  any  estate  which  may  then,  or  at  any  time  afterward,  belong 
to  the  debtor.  The  benefit  of  this  section  shall  not  be  extended  to  any  per- 
son imprisoned  for  any  fine,  forfeiture,  or  penalty,  incurred  by  a  breach 
of  any  law  of  the  United  States,  or  for  moneys  had  and  received  by  any 
officer,  agent,  or  other  person,  for  their  use ;  nor  shall  its  provisions  extend 
to  any  claim  arising  under  the  postal  laws.     [B,  8,] 

Act  of  June  6,  1708,  ch.  49,  1  Stat.  L.  561,  562. 

Statute  is  not   exclusive. —  The  provi-  United  States  are  concerned."     (1841)   8 

sions  of  this  statute,  investing  the  Secre-  Op.  Atty.-Gen.  614. 

.tary  of  the  Treasury  with  power  to  dis-  Sureties  on  a  bond  for  the  payment  of 

charge    imprisoned    poor    debtors   of    the  duties  are  not  discharged  from  liability 

United  States,  are  not  exclusive  of  any  by  reason  of  the  discharge  of  the  principal 

other  rights  or  remedies  they  may  have  from  imprisonment,     lie  statutory  pro- 

under  any  other  statute,  as  under  section  vision    that   the   judgment   shall   remain 

990,  R.  S. ;  such  statutes  are  cumulative.  good  and  sufficient  in  law  does  not  change 

U.  S.  V.  Tetlow,  (1872)  2  Lowell  159,  28  the  common-law  rule  that  the  release  of 

Fed.  Cas.  No.  16,456.  a  debtor,  whose  person  is  in  execution,  is  a 

"  Discharged  on  pasnnent  of  costs  "  can  release  of  the  judgment  itself.  The  re- 
only  be  regarded  as  applying  to  the  costs  lease  of  the  principal  on  condition  that 
of  suit  accruing  in  ttie  case  or  cases  in  he  should  pay  the  costs,  and  assign  and 
which  the  debtor  was  imprisoned;  the  ex-  convey  to  the  use  of  the  United  States  all 
penses  of  the  examination  come  within  his  property,  is  not  such  a  compromise  as 
the  terms  of  the  appropriation  "  for  de-  will  exonerate  the  sureties.  U.  S.  i?.  S tans- 
fraying  the  expenses  of  suits  in  which  the  bury,  (1828)   1  Pet.  573,  7  U.  S.  (L.  ed.i 
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^&7.  8t>e  also  Hunter  v.  U.  S.,  (1831) 
6  Pet.  173,  8  U.  S.  (L.  ed.)  86;  Hunt  17. 
U.  S.,  (1812)  1  Gall.  32,  12  Fed.  Cas. 
No.  6,900;  U.  S.  t?.  Sturges,  (1826)  1 
Paine  625,  27  Fed.  Cas.  No.  16,414;  (1820) 
1  Op.  Atty.-Gen.  367. 
.  All  assignment  of  the  debtor's  real  and 


personal  estate  is  a  necessafy  preliminary 
to  his  dischar^^e  under  the  Act  of  17^8 
.(now  this  section),  and  the  Secretary  of 
the  Trea&ury  has  no  discretion  to  make  an 
exceotion  as  to  the  debtor's  bedding,  etc. 
(1820)  5  Op.  Atty.-Gen.  727. 


Sec.  3472.  [Discharge  by  the  President.]  Whenever  any  person  is 
imprisoned  upon  execution  for  a  debt  due  to  the  United  States,  which  he 
18  unable  to  pay,  and  his  case  is  such  as  does  not  authorize  his  discharge  by 
the  Secretary  of  the  Treasury,  under  the  preceding  section,  he  may  make 
application  to  the  President,  who,  upon  proof  made  to  his  satisfaction  that 
the  debtor  is  unable  to  pay  the  debt,  and  upon  a  compliance  by  the  debtoij 
with  such  terms  and  conditions  as  the  President  shall  deem  proper,  may 
order  the  discharge  of  such  debtor  from  his  imprisonment.  The  debtor 
shall  not  be  liable  to  be  imprisoned  again  for  the  same  debt ;  but  the  judg- 
ment shall  remain  in  force,  and  may  be  satisfied  out  of  any  estate  which 
may  then,  or  at  any  time  afterward,  belong  to  the  debtor,    t^-  ^'] 

Act  of  March  3,  1817,  ch.  114,  3  Stat.  L.  399. 

i 

Confinement  under  special  process. — The 
Act  clearly  relates  to  persons  confined 
under  the  ordinary  legal  process,  that  is 
to  say,  of  execution  founded  on  judgment. 
It  does  not  contemplate  cases  of  confine- 
ment under  any  special  process,  such  as 
under  a  warrant  of  distress.  If  the  de- 
fendant confess  judgment  and  a  capias 
issue,  the  President  will  be  at  liberty  to 
interpose  his  authority.  (1829)  2  Op. 
Atty.-Oen.  285;  (1818)  1  Op.  Atty.-Oen. 
231. 

The  discharge  of  a  principal  debtor  by 
the  President,  under  the  provisions  of  this 
statute,  does  not  discharge  the  sureties  of 
such  debtor,  nor  furnish  them  with  any 
defense  against  the  judgment  in  force 
against  them.  (1822Jr  5  Op.  Atty.-Qen. 
746. 

The  discharge  of  one  surety  by  order  of 
the  President  does  not  operate  as  an  exon- 
eration of  a  co-surety.  ^*  The  Act  of  Con- 
gress, by  virtue  of  which  the  discharge 
was  made,  is  a  mere  release  of  the  person, 
but  does  not  affect  the  debt.''  U.  S.  v. 
Beattie,  (1829)  Gilp.  92,  24  Fed.  Cas.  No. 
14,554.    See  (1820)   1  Op.  Atty.-Gen.  367. 

Marshal's  fees  not  paid. —  Where  the 
President  ordered  an  absolute  and  uncon- 
ditional discharge  of  an  imprisoned  debtor 


without  any  arrangement  as  to  the  pay* 
ment  of  fees  due  to  the  marshal  from  the 
debtor,  the  marshal's  power  or  right  to 
compel  payment  from^  him  was  taken 
away  by  authority  of  the  United  States; 
and  the  right  of  the  niaLrshai  to  claim  hi» 
poundage  fees  from  .  the  government  itf 
clearly  established.  U.  8.  v.  Rin^U? 
(1834)   8. Pet.  150,  8  U.  S.   (L.  ed.) 'l89fl) 

The  defendant,  upon  being  ordnredifli^ 
the  President  to  be  discharged,  ss'dbein^ 
held  in  custody  by  the  misrphal  for  foesj 
agreed  with  the  marshal  tor  pgrff  thosq 
fees  by  instalments,  and  that  if  he  shmildi 
make  default,  the  marshal  should  Tobtahi 
a  new  ca.  sa.  and  arrest  him.  'He.  made^ 
default  and  the  marshal  took  out  a  new 
ca.  sa.  in  the  name  of  the  United  States^ 
for  his  fees.  Upon  this  new  ca.  sa.  hei 
was  arrested,  but  the  court  refused  ta 
order  the  defendant  to  be  committed^ 
U.  S.  17.  Smith,  (1826)  3  Pranch  C.  G.  66; 
27  Fed.  Cas.  No.  18,327. 

Refund  money .-*^  The  President  has  not 
power  under  this  statute  to  order  money 
paid  into  the  treasury  by  judgment  and 
execution,  upon  the  penalty  of  a  bond,  to- 
be  refunded  several  years  after  the  pay. 
ment  was  made.  (1829)  2  Op.  Atty.HstoiU) 
189. 


An  act  to  regulate  the  maimer  in  which  property  shall  be  sold  imdeiA 
orders  and  decrees  of  any  United  States  conrts. 

[Act  of  March  3,  1893,  ch.  325,  27  Stat  L.  751.1 

[Sec.  1.]  [Beal  estate,  how  sold  under  order  or  decree  of  court.]  That 
all  real  estate  or  any  interest  in  land  sold  under  any  order  or  decree  of  any 
United  States  Court  shall  be  sold  at  public  sale  at  the  Court-hoiise  of  thej 
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county,  parish,  or  city  in  which  the  property,  or  the  greater  part  thereof, 
is  located,  or  upon  the  premises,  as  the  court  rendering  such  order  or  decree 
of  sale  may  direct.     [27  Stat.  L.  751.] 


Act  not  retroactive  but  proapectiye. — 
"  The  Act  of  Congress,  having  been  passed 
after  the  decree  in  question  was  rendered, 
must  be  given  a  retroactive  or  retrospect- 
ive application,  if  it  applies  in  this  case. 
The  Act  not  only  contains  no  expression  of 
an  intention  that  it  shall  be  retrospective, 
but,  on  the  contrary,  seems  to  show  on  Its 
face  that  it  was  expected  to  operate  only 
prospectively.  In  each  section  of  the  Act 
the  expression  occurs,  in  regard  to  details 
of  either  the  sale  or  advertisement,  '  as 
the  court  rendering  said  order  or  decree 
of  sale  may  direct/  It  is  a  general  rule 
that  statutes  are  not  given  a  retroactive 
effect  unless  the  contrary  intention  is 
clearly  expreased.^'  Central  Trust  Co.  v. 
Sheffield,  etc..  Coal,  etc.,  Co.,  (1894)  60 
Fed.  16. 

Statute  mandatory. —  This  Act,  pre- 
scribing the  manner  in  which  "  all  real 
estate  or  any  interest  in  land  sold  under 
any  order  or  decree  of  any  United  States 
court  shall  be  sold,"  etc.,  is  mandatory 
and  devests  such  courts  of  the  discretion 
which  theretofore  existed  of  making  sales 
otherwise  th&n  by  public  auction  as 
therein  prescribed,  and  a  sale  otherwise 
made  is  illegal  and  void  and  does  not  bind 
the  purchaser  even  after  confirmation,  who 
cannot  be  required  to  pay  for  and  accept  a 
title  which  might  be  subsequently  im- 
peached for  palpable  legal  defect  in  the 
proceeding  itself  under  which  the  sale  was 
made.  Cumberland  Lumber  Co.  v.  Tunis 
Lumber  Co.,  (C.  C.  A.  1909)  171  Fed.  352, 
96  C.  C.  A.  244. 

In  Godchaux  t?.  Morris,  (C.  G.  A.  5th 
Cir.  1903)  121  Fed.  482,  67  C.  0.  A.  434, 
it  was  held  that  the  failure  of  the  com- 
missioner to  offer  separately  a  small  par- 
cel of  the  land  of  small  value,  as  directed 
by  the  terms  of  the  decree,  was  a  mere 
irregularity  which  would  not  defeat  con- 
firmation, unless  loss  or  injury  resulted, 
and  it  was  further  held  that  where  a 
federal  court  had  jurisdiction  to  order  a 
sale  of  real  estate,  the  fact  that  its  decree 
directed  that  the  sale  be  made  at  a  place 
■  other  than  the  courthouse  of  the  county, 
parish  or  city  in  which  the  property,  or 
the  greater  part  thereof,  is  located,  or 
upon  the  premises,  did  not  render  the  sale 
void,  nor  constitute  ground  for  refusing 
oon^rmation,  since  the  decree,  although 
erroneous,  is  binding  unless  reversed  on 
appeal.  But  in  this  case,  although  the 
sale  was  public,  the  direction  to  sell  other- 
wise than  provided  in  the  statute,  ap- 
parently was  error  which  would  have  been 
corrected  on  appeal. 

Following  Godchaux  t?.  Morris,  Aupra,  it 
was  held  in  Lansburgh  v.  McCormick,  ( C. 
C.  A.  4th  Cir.  1916)  224  Fed.  874,  140 
C.  C.  A.  296,  wherein  a  sale  was  attacked 


as  a  nullity  because  under  the  order  of 
the  court  the  sale  was  made  in  the  eity 
of  Charleston  and  not  as  required  by  the 
statute  on  the  premises  or  at  the  court- 
house door  of  the  county  in  which  the  land 
was  situated,  that  the  court  having  juris* 
diction  to  order  the  sale,  the  mistake  of 
directing  that  it  be  made  at  a  place  differ- 
ent from  that  required  by  statute  did 
not  make  the  sale  void  for  want  of  juris- 
diction but  was  an  error  to  be  corrected 
by  appeal  or  by  direct  application  to  the 
trial  court. 

See  also  National  Nickel  Co.  v,  Nevada 
Nickel  Syndicate,  (C.  C.  A.  1901)  112  Fed. 
44,  50  C.  C.  A.  113,  in  which  case  the 
special  master  carried  out  the  directions 
of  the  decree  of  foreclosure  and  order  of 
sale,  including  the  direction  as  to  the  pub- 
lication of  the  notice.  "  It  ia  conceded 
by  the  court  below,  and  cannot  be  denied, 
that,  had  the  plaintiff  in  error  made  objec- 
tion to  the  order  of  sale  at  the  proper 
time,  the  court  would  have  been  obliged 
to  modify  the  decree,  and  order  the  sale 
of  the  property  upon  notice  published  and 
posted  as  required  by  the  Act  of  Congress. 
.  .  .  The'  law  does  not  permit  a  party  to 
stand  by  in  silence  while  judicial  pro- 
ceedings are  in  progress  affecting  Ms 
rights,  and  withhold  objections  to  erro- 
neous procedure  until  other  rights  have 
•  intervened,  and  then  challenge  their  valid- 
ity on  account  of  sueh  erroneous  proced- 
ure." And  see  Nevada  Nickel  Syndicate  v. 
National  Nickel  So.,  (1900)  103  Fed.  391; 
Black  f7.  Black,  (1896)  77  Fed.  785. 

To  what  eovrta  appUcabte. —  Undoubt- 
edly the  Act  of  March  3,  1893,  applies  not 
only  to  federal  courts  then  in  existence, 
but  also  to  those  subsequently  created,  un- 
less something  in  the  organic  Act  exempts 
them,  and  governs  as  well  any  possible 
new  forms  of  judicial  sales  under  decrees 
as  foreclosure,  execution,  and  partition 
sales  then  known.  In  re  Britannia  Min. 
Co.,  (0.  C.  A.  7th  Cir.  1913)  20S  Fed.  450, 
121  C.  C.  A.  396. 

Sale  of  street  railroad  under  mortsaso. 
—  In  Provident  Life,  etc.,  Co.  i?.  Camden, 
etc.,  R.  Co.,  (C.  C.  A.  1910)  177  Fed.  864, 
101  C.  C.  A.  68,  it  was  held  th&t  the  fact 
that  the  method  of  advertisement  of  the 
property  ol  a  street  railroad  company  to 
be  sold  under  a  foreclosure  decree  did 
not  conform  to  the  method  designated  in 
the  mortgages  was  immaterial,  as  such 
foreclosure  was  governed  by  thia  Act 

Bankruptcy. —  Bankruptcy  sales  are  not 

fovemed  by  this  Act  but  by  section 
Ob  of  the  Bankruptcy  Act  (see  Baick- 
BUPTCY,  vol.  1,  p.  1204).  Robertson  v. 
Howard,  (1913)  229  U.  S.  264,  33  S.  Ct. 
854,  67  U.  S.  (L.  ed.)  1174,  revenvMt 
(1910)   83  Kan.  453,  112  Pac.  162.    And 
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to  the  same  effect  see  In  re  National  Min. 
Exploration  Co.,  (D.  C.  Mass.  1911)  193 
Fed.  232;  In  re  Britannia  Min.  Co.,  (G. 
C.  A.  7th  Cir.  1913)  203  Fed.  450,  121 
C.  C.  A.  396,  reversing  ( W.  D.  Wis.  1912) 
197  Fed.  459. 

So  it  haa  been  held  that  a  court  of 
hankruptirjr  is  not  limited  in  its  sales  of 
assets  of  bankrupts  by  this  Act;  but  the 
Bankruptcy  Act  confers  upon  such  courts 
full  equitable  powers  in  the  administra- 
tion of  estates,  and  they  may,  for  good 
cause  shown,  order  either  real  or  personal 
property  sold  at  private  sale.  In  re  Edes, 
(1905)   135  Fed.  595. 

The  Act  of  March  3,  1893,  seems  to  re- 
late to  judicial  sales  pursuant  to  some 
order  or  decree  creating  or  declaring  a 
right  to  sell,  which  right  could  not  be 


exercised  but  for  the  order  or  decree; 
sales  necessarily  authorized  and  ordered 
by  the  court;  sales  void  but  for  such  order 
or  decree;  sales  divesting  the  title  of 
the  former  owner.  Sales  in  bankruptcy 
are  not  like  these  in  character.  In  re 
La  France  Copper  Co.,  (D.  C.  Mont.  1913) 
206  Fed.  207. 

Amendment  of  ord«r  directing  sale. — 
Upon  the  removal  of  a  county  seat  after 
the  original  order  directing  a  sale  had 
been  made  it  was  held  proper  for  the 
court  to  modify  or  amend  the  order  so  as 
to  make  the  decree  conform  to  the  statute 
by  directing  that  the  sale  of  the  property 
be  had  at  the  courthouse  in  the  new 
county  seat.  Fulton  Inv.  Co.'i?.  Dorsey, 
(C.  G.  A.  8th  Gir.  1916)  220  Fed.  298, 
136  0.  C.  A.  108. 

2.  [Personal  property.]  That  all  personal  property  sold  under 
any  order  or  decree  of  any  Court  of  the  United  States  shall  be  sold  as  pro- 
vided in  the  first  section  of  this  act,  unless  in  the  opinion  of  the  court 
rendering  such  order  or  decree,  it  would  be  best  to  seU  it  in  some  other 
manner.     [27  8iat  L.  751.] 

Sec.  3.  [Publication.]  That  hereafter  no  sale  of  real  estate  under  any 
order,  judgment,  or  decree  of  any  United  States  Court  shall  be  had  without 
previous  publication  of  notices  of  such  proposed  sale  being  ordered  and  had 
once  a  week  for  at  least  four  weeks  prior  to  such  sale  in  at  least  one  news- 
paper printed,  regularly  issued  and  having  a  general  circulation  in  the 
county  and  State  where  the  real  estate  proposed  to  be  sold  is  situated,  if 
such  there  be.  If  said  property  shall  be  situated  in  more  than  one  county 
or  state,  such  notice  shall  be  published  in  such  of  the  counties  where  said 
property  is  situated,  as  the  court  may  direct.  Said  notice  shall,  among 
other  things,  describe  the  real  estate  to  be  sold.  The  court  may,  in  its 
discretion,  direct  the  publication  of  the  notice  of  sale  herein  provided  for 
to  be  made  in  such  other  papers  as  may  seem  proper.     [27  Stat.  L.  751.] 


"For  at  least  four  weeks"  means  four 
weeks  of  seven  days  each,  and  a  "  publica- 
tion of  a  notice  of  sale  once  a  week  for 
only  twenty-seven  da^s  before  the  day  of 
sale  is  not  a  'previous  publication'  of 
such  a  notice  'once  a  week  for  at  least 
four  weeks  prior  to  such  sale '  as  required 
by  "  this  statute,  and  by  the  decree  of  the 
court.  Wilson  t?.  Northwestern  Mut.  Life 
Ins.  Co.,  (C.  C.  A.  1894)  65  Fed.  38,  27 
U.  S.  App.  526,  12  C.  C.  A.  605. 

Debtor  may  waive  statutory  require- 
ments.—  "The  provision  of  the  statute  of 
the  United  States  requiring  that  in  all 
cases  four  weeks'  notice  should  be  given 
of  the  time  of  sale  was  intended  for  the 
benefit  and  protection  of  the  judgment 
debtor,  and  created  a  privilege  and  right 
which  the  judgment  debtor  in  any  case 


may  insist  upon  or  waive."  Nevada  Nickel 
Syndicate  17.  National  Nickel  Co.,  (1900) 
103  Fed.  399. 

Provisions  of  state  statute. —  Where 
there  was  a  newspaper  printed  in  the 
countv  in  which  the  property  was  situated, 
and  the  notice  was  published  in  that  news- 
paper, in  compliance  with  the  provisions 
of  the  state  statute  and  this  section,  it 
is  sufficient  though  the  notice  of  the  sale 
of  the  property  was  not  posted  on  the  door 
of  the  courthouse  and  in  &Te  other  public 
places,  as  directed  by  the  state  statute  in 
the  case  of  execution  sales  of  property 
situated  in  the  counties  in  which  no  news- 
paper is  printed.  Elgutter  t*.  Northwest- 
ern Mut.  Life  Ins.  Co.,  (C.  C.  A.  1898)  86 
Fed.  600,  58  U.  &  App.  643,  30  C.  C.  A. 
218. 
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Salaries  of  Heads  of  Depariments,  see  CONGRESS. 

Care  of  Public  Property  and  Seat  of  Office,  see  PUBLIC  PROPERTY, 
BUILDINGS  AND  GROUNDS. 

See  generally  AGRICULTURE;  CIVIL  SERVICE;  COMMERCE 
DEPARTMENT;  INTERIOR  DEPARTMENT;  JUSTICE,  DE- 
PARTMENT OF;  LABOR  DEPARTMENT;  NAVY;  POSTAL 
SERVICE;  STATE  DEPARTMENT;  TREASURY  DEPART- 
MENT; WAR  DEPARTMENT  AND  MILITARY  ESTABLISH- 
MENT. 


Sec.  158.  [Application  of  provisions  of  this  Title.]    The  provisions  of 
this  Title  shall  apply  to  the  following  Executive  Departments : 
First.  The  Department  of  State. 
Second.  The  Department  of  War. 
Third.  The  Department  of  the  Treasury. 
.  Fourth.  The  Department  of  Justice. 
Fifth.  The  Post-OfBce  Department. 
Sixth.  The  Department  of  the  Navy. 
Seventh.  The  Department  of  the  Interior.    [B.  S.] 

"  This  title  "  to  which  reference  is  here  made  comprises  R.  S.  sees.  168-198. 

The  Department  of  Agriculture  was  established  as  an  executiye  department  by  ka 
Act  of  Feb.  9,  1889,  ch.  122,  f^iven  under  the  title  Agsioultubb,  and  the  above  section 
amended  so  as  to  include  the  same. 

The  Department  of  Commerce  and  Labor  was  established  by  an  Act  of  Feb.  14,  1903, 
ch.  552,  S  1,  given  under  the  title  Coumebcb  Depabticbnt,  and  the  foregoing  section 
amended  to  include  said  department. 

The  Department  of  Labor  was  established  and  the  foregoing  section  amended  to 
include  said  Department  by  an  Act  of  March  4,  1913,  ch.  141,  {  1,  given  under  the  title 
Labob  Depabtmbnt. 


Executive  departments. —  The  term  "  ex- 
ecutive departments"  in  the  federal  stat- 
utes refers  cmly  to  those  departments 
specified  in  tnis  section.  The  heads  of 
these  departments  compose  the  Cabinet  of 
the  Executive.  No  board,  commission, 
bureau  or  office  which  is  not  expressly  or 
by  implication  under  the  control  of  the 
head  of  one  of  these  departments  can  be 
considered  as  belonging  properly  to  an 
executive  department.  (1898)  22  Op. 
Atty.-Gen.  62;  (1912)  29  Op.  Atty.-Gen. 
410.  The  terms  "departments,"  or  "ex- 
ecutive departments,"  as  used  in  the  Acts 
of  Congress  and  in  the  Revised  Statutes, 
invariably  apply  to  one  or  more  of  the 
several  executive  departments  mentioned 
in  this  section,  or  included  within  its 
terms  by  subsequent  enactments,  unless  a 
different  meaning  is  clearly  indicated  by 
the  eontext.  (1907)  26  Op.  Atty.-Gen. 
209. 

The  term  "department,"  as  used  in 
laws  relating  to  the  civil  servfce;  is  dis- 
tinguished from  "office,"  "bureau"  and 
**  branch;"  and  subordinates  of  the  several 
executive  departments  are  distinguished 
from  employees  of  the  last-mentioned  gov- 
ernmental agencies.  (1907)  26  Op.  Atty.- 
Gen.  209. 


The  several  executive  departments  are 
by  law  established  at  the  .seat  of  govern- 
ment; they  have  no  existence  elsewhere. 
Only  those  bureaus  and  offices  can  be 
deemed  bureaus  or  offices  in  any  of  these 
departments  which  are  constituted  such 
by  the  law  of  its  organization.  The  de^ 
partment,  with  its  bureaus  or  offices,  is  in 
contem{)lation  of  ihe  law  an  establish- 
ment distinct  from  the  branches  of  the 
public  service  and  the  offices  thereof  which 
are  under  its  supervision.  Thus  the  office 
of  postmaster,  or  of  collector  of  internal 
revenue,  or  of  pension  agent,  or  of  consul, 
is  not  properljT  a  departmental  office  — 
not  an  office  in  the  department  having 
supervision  over  the  branch  of  the  public 
service  to  which  it  belongs.  True,  an  offi- 
cial relation  exists  here  between  the  office 
and  the  department,  one,  moreover,  of  sub^ 
ordination  of  the  former  to  the  latter; 
but  this  does  not  nuike  the  office  a  part 
of  the  department.  '  (1877)  15  Op.  Atty.- 
Gen.  262. 

Exposition  of  the  establishment  of  t]ie 
executive  departments  of  the  United 
States. — ^The  Constitution  does  not  specify 
the  subordinate,  ministerial,  or  adminis- 
trative functionaries,  by  whose  agency  or 
counsels  the  details  of  the  public  business 
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are  transacted.  It  recognizes  the  eziflt- 
ence  of  such  official  agents  and  advisers, 
but  leaves  the  number  and  the  organiza- 
tion of  those  departments  to  be  determined 
by  Congress.  In  the  exercise  of  this  duty, 
the  constitutional  Congress  proceeded  at 
an  early  day  of  its  first  session  (July  27, 
1789,  1  Stat.  L.  28,  ch.  4)  to  establish  the 
**  department  of  forei|;n  affairs/'  with  **  a 
.principal  officer  therein''  to  be  called  the 
secretary  for  the  department  of  foreign 
affairs.  This  Act  was  the  commencement 
of  the  organization  of  executive  depart- 
ments under  the  Constitution.  On  sept. 
15,  1789,  by  Act  of  Congress  (1  Stat.  L. 
68,  ch.  14,  §  1),  the  department  denomi- 
nated the  **  department  of  foreign  affairs  " 
'was  changed  to  that  of  the  ''department 
of  state."  Next  after  establishinff  the  de- 
partment of  foreign  affairs  and  at  the 
same  session  (Aug.  7,  1789,  1  6tat.  L.  49, 
ch.  7),  Congress  established  the  "depart- 
ment of  war,"  with  its  chief  officer  therein 
to  be  called  the  secretary  for  the  depart- 
ment of  war.  f^ollowing,  at  the  same  ses- 
sion, came  a  "department  of  treasury" 
(not  the  treasury),  the  head  of  this  de- 
partment, however,  being  called  the  secre- 
tary of  the  treasury.  At  the  satoe  session 
(Sept.  24,  1789,  1  Stat.  L.  73)  followed 
"An  Act  to  establish  the  judicial  courts 
of  tiie  United  States,"  wherein,  by  section 
86  of  said  Act,  provision  was  made  for  the 
appointment  of  an  attorney-general,  and 
by  another  Act  of  the  same  session  (Sept. 
22,  1789,  1  Stat.  L.  70)  a  postmaster-gen- 
eral was  temporarily  appointed,  but  not 
to  be  in  the  same  high  official  relation  to 
the  government  as  that  officer  occupies  at 
the  present  time.  Such  was  the  original 
basis  of  the  executive  organization  of  the 
government.  The  Secretary  of  State  for 
political  and  foreign  affairs,  the  Secretary 
of  War  for  military  and  naval  matters, 
the  Secretary  of  the  Treasury  for  those  of 
finance,  and  the  Attorney-General  for  judi- 
cial and  legal  affairs  —  these  were  the  im- 
mediate superior  ministerial  officers  of  the 
President,  as  well  as  his  constitutional 
counselors  during  the  whole  period  of  the 
administration  of  the  first  President  of  the 
United  States.  (1854)  6  Op.  Atty.-Gen. 
326. 

Threefold  relation  of  ezecutire  depart- 
ment.—  The  Attorney-General,  in  a  com- 
munication addressed  to  the  President  in 
1854,  in  defining  the  relations  of  the  ex- 
ecutive department,  declared  that  "heads 
of  departments  have  a  threefold  relation, 
namely:     Ist,  to  the  President,  whose  po- 
litical or  confidential  ministers  they  are, 
/to  execute  his  will,  or  rather  to  act  in 
i'  his  name  and  by  his  constitutional  author- 
'.  ity,  in  cases  in  which  the  President  pos- 
^sesses  a  constitutional  or  legal  discretion; 
2d,  to  the  law,  for  where  the  law  has  di- 
rected them  to  perform  certain  acts,  and 
where  the  rights  of  individuals  are  de- 
pendent on  those  acts,  then  in  such  cases 
a  head  of  department  is  an  officer  of  the 


iw,  and  amenable  to  the  laws  for  hit 
nduct;  and  3d,  to  Congress,  in  the  con- 
ditions contemplated  by  the  Constitution. 
This  latter  relation,  that  of  the  depart- 
ments to  Congress,  is  one  of  the  great  ele- 
ments of  responsibility  and  legality  in 
their  action.  They  are  created  by  law; 
most  of  their  duties  are  prescribed  by  law; 
Congress  may  at  all  times  call  on  them 
for  information  or  explanation  in  matters 
of  official  duty,  and  it  may,  if  it  sees  fit, 
interpose  by  legislation  concerning  them, 
when  required  by  the  interests  of  the  Gov- 
ernment." (1854)  6  Op.  Atty.-Gen.  326. 
\j  Scope  of  authority  oi  heads  of  depart- 
ments.—  Holding  that  the  Secretary  of 
War  had  no  authority  to  accept  bills  of 
exchange  on  behalf  of  the  government  and 
that  such  authority  must  be  sought  for 
mainly  in  the  Acts  of  CouKress,  in  The 
Floyd  Acceptances,  (1868)  7  Wall.  666, 
19  U.  S.  (li.  ed.)  169,  the  court  said: 
"We  have  no  officer  in  this  government 
from  the  President  down  to  the  most  sub- 
ordinate agent,  who  does  not  hold  office 
under  the  law,  with  prescribed  duties  and 
limited  authority.  And  while  some  of 
these,  as  the  President,  the*  Legislature, 
and  the  Judiciary,  exercise  powers  in  some 
sense  left  to  the  more  general  definitions 
necessarily  incident  to  the  fundamental 
law  found  in  the  Constitution,  the  larger 
portion  of  them  are  the  creation  of  statu- 
'  tory  law,  with  duties  and  powers  pre- 
\scribed  and  limited  by  that  law." 
^  Relation  of  Chief  Executive  to  the  vari- 
ous departments. —  The  President's  duty 
in  general  requires  his  superintendence  of 
the  administration;  yet  this  duty  cannot 
require  of  him  to  become  the  administra- 
tive officer  of  every  department  and  bu- 
reau, or  to  perform  in  person  the  numer- 
ous details  incident  to  services  which, 
nevertheless,  he  is,  in  a  correct  sense,  by 
the  Constitution  and  laws  required  and 
expected  to  perform.  This  cannot  be,  be- 
-  cause,  if  it  were  practicable,  it  would  be 
to  absorb  the  duties  and  responsibilities 
Jof  the  various  departments  of  the  govern- 
tment  in  the  personal  action  of  the  one 
chief  executive  officer.  Williams  v.  U.  S., 
(1843)  1  How.  290,  11  U.  S.  (L.  ed.)  135, 
affirming  (1839)  5  Cranch  C.  C.  619,  28 
Fed.  Cas.  No.  16,715. 

The  President  speaks  and  acts  through 
the  heads  of  the  several  departments  m 
relation  to  subjects  which  appertain  to 
their  respective  duties.  So  a  reservation 
of  lands  made  at  the  request  of  the  Sec- 
retary of  War,  for  purposes  in  his  depart- 
ment, was  considered  as  being,  in  legal 
contemplation,  the  act  of  the  President. 
Wilcox  V,  Jackson,  (1839)  13  Pet.  498,  10 
U.  S.  (L.  ed.)  264;  U.  S.  v,  Farden, 
(1878)  99  U.  S.  10,  25  U.  S.  (L.  ed.) 
267;  Wolsey  t?.  Chapman,  (1879)  101  U.S. 
755,  26  U.  S.  (L.  ed.)  915;  Scott  V. 
Carew,  (1904)  196  U.  S.  100,  25  S.  Ct. 
193,  49  U.  S.  (L.  ed.)  403;  U.  S.  v.  Tich- 
enor,    (C   C.   Ore.    1882)    12   Fed.   415; 
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U.  S.  V.  Cutler,  (1866)  2  Curt.  617,  26 
Fed.  Cas.  No.  14,911;  McOollum  v.  U.  8., 
(1881)   17  Ct.  CI.  92. 

The  acts  of  the  heads  of  departments, 
within  the  scope  of  their  powers,  are  in 
law  the  acts  of  the  President.  In  legal 
contemplation  the  head  of  a  department 
is  an  arm  of  the  executive.  Wolsey  v. 
Chapman,  (1879)  101  U.  fi.  755,  26  U.  S. 
(L.  ed.)  915;  Runkle  17.  U.  S.,  (1886)  122 
U.  S.  643,  7  S.  Ct.  1141,  80  U.  S.  (L.  ed.) 
1167;  Medkirk  v.  U.  S.,  (1909)  44  Ct.  CI. 
469. 

The  President  may  act  through  the 
heads  of  the  different  departments,  and 
if  the  head  of  one  of  the  executive  depart- 
ments acts  it  will  be  presumed,  in  the 
absence  of  evidence  to  tne  contrary,  that 
he  acted  by  direction  of  the  President. 
Northern  Pac.  R.  Co.  v.  Mitchell,  (E.  D. 
Wash.  1913)  208  Fed.  469. 

But  no  such  power  has  been  delegated 
to  other  subordinate  officers  of  the  govern* 
ment,  whether  civil  or  military,  and  the 
acts  of  such  officers  without  authorization 
from  the  President  or  from  Congress,  are 
ineffectual  for  any  purpose.  U.  S.  v.  Tich- 
enor,  (C.  C.  Ore.  1882)  12  Fed.  416; 
Northern  Pac.  R.  Co.  v.  Mitchell,  (E.  D. 
Wash.  1913)  208  Fed.  469.  There  can  be 
BO  doubt  tJiiat  the  President,  in  the  exer- 
cise of  his  executive  power  under  the  Con- 
stitution, may  act  through  the  head  of  the 
appropriate  executive  department.  The 
heads  of  departments  are  his  authorized 
assistants  in  the  performance  of  his  execu« 
tive  duties,  and  their  official  acts,  promul- 
gated in  the  regular  course  of  business, 
are  presumptively  his  acts.  Runkle  v, 
U.  S.,  (1886)  122  U.  S.  543,  7  S.  Ct.  1141, 
30  U.  S.  (L.  ed.)  1167;  (1854)  6  Op. 
Atty.-Gen.  583;  (1854)  6  Op.  Atty.-Gen. 
680;  (1855)  7  Op.  Atty.-Gen.  453;  (1863) 
10  6p.  Atty.-Gen.  527. 

Where  the  action  required  of  the  Presi- 
dent is  judicial  in  its  character,  not  ad- 
ministrative, as,  where  as  Commander-in- 
Chief  of  the  Army  he  has  been  made  by 
law  the  person  whose  duty  it  is  to  review 
the  proceedings  of  courts-martial,  it  was 
held  that  it  cannot  be  delegated  to  the 
head  of  a  department.  So  a  sentence  by 
a  court-martial  of  dismissal  of  a  commis- 
sioned officer  from  service  in  time  of  peace, 
approved  by  the  Secretary  of  War  but 
not  approved  by  the  President,  was  held 
to  be  inoperative.  Runkle  v.  U.  S*  ( 1886) 
122  U.  S.  543,  7  S.  Ct.  1141,  30  U.  S. 
(L.  ed.)   1167. 

But  in  U.  S.  V,  Fletcher,  (1892)  148 
U.  S.  84,  13  S.  Ct.  552,  37  U.  S.  (L.  ed.) 
378,  the  case  of  Runkle  v.  U.  S.,  supra, 
was  questioned  upon  the  ground  that  the 
circumstances  disclosed  by  the  report  of 
that  case  were  so  exceptional  as  to  render 
it  hardly  a  safe  precedent  in  any  other. 
And  it  was  held  that  an  order  approving 
a  sentence  of  court-martial  signed  by  the 
Secretary  of  War  was  a  sufficient  authenti- 
cation ol  the  judgment  of  the  President. 


Similarly  the  Attomey-G^eral  ruled 
that  an  order  made  and  sif;ned  by  the 
Secretary  of  War,  announcmg  the  ap- 
proval by  the  President  of  a  court-martial 
sentence,  is  sufficiently  authenticated  by 
the  President,  the  presumption  being  that 
it  was  made  at  the  direction  of  the  Presi- 
dent    (1877)   15  Op.  Atty.-Gen.  290. 

Duties  imposed  by  Congress, —  There  are  i 
certain    political    duties    imposed    upon 
many   officers    in    the    executive    depart^ 
ments   the  discharge  of  which   is  under 
the  direction  of  the  President.    But  Con- 
gress may  impose  upon  any  executive  offi- 
cer  any   duty   they   may   think    proper, 
which  IS  not  repugnant  to  the  Constitu^ 
tion,   and   in    such   cases   the   duty   and 
responsibility  grow  out  of  and  are  subject 
to  the  control  of  the  law  and  not  to  the 
direction  of  the  President.     This  is  em-   \ 
phatically  the  case  where   the  duty  en-    I 
joined  is  of  a  mere  ministerial  character.     \ 
Kendall  V,  U.  S.,   (1838)    12  Pet.  524,  9 
U.  S.  (L.  ed.)   1181. 

Conclusiveness  of  decision  of  head  of  de- 
partment.—  Where  a  final  decision  has 
been  made  by  the  proper  department 
against  one  who  claims  to  be  a  public 
creditor,  such  decision  cannot  be  opened 
after  a  change  has  taken  place  in  the  head 
of  the  department.  (1857)  9  Op.  Atty.- 
Gen.  32;   (1859)  9  Op.  Atty.-Gen.  300. 

The  head  of  a  department  cannot,  in  a 
matter  involving  judgment  and  discretion, 
reverse  the  decision  and  action  of  his 
predecessor,  even  in  a  matter  relatine  to 
the  general  affairs  and  management  of  the 
business  of  the  department.  Lavalette  v. 
U.  S.,  (1864)  1  (Jt.  CI.  147;  Jackson  v, 
U.  S.,  (1884)   19  Ct.  CI.  504. 

The  incumbent  of  a  department  may  re- 
view a  predecessor's  decisions  only  as  to 
mistakes  in  matters  of  facts  arising  from 
errors  in  calculation,  and  to  cases  of  re- 
jected claims,  in  which  material  testimonv 
is  afterward  discovered  and  produced. 
But  where  a  credit  has  been  given  or  an 
allowance  made  by  the  head  of  a  depart- 
ment, and  it  is  alleged  to  be  an  iUegal 
allowance,  the  courts  must  be  resorted  to, 
to  settle  the  rights  between  the  United 
States  and  the  party  to  whom  the  credit 
was  given.  U.  S.  t?.  Bank  of  Metropolis, 
(1841)  15  Pet.  377,  10  U.  S.  (L.  ed.)  774. 
See  also'  (1831)  2  Op.  Atty.-Gen.  463; 
(1849)  5  Op.  Atty.-Gen.  87;  (1849)  5  Op. 
Atty.-Gen.  122;  (1852)  6  Op.  Atty.-Gen. 
664;  (1869)  13  Op.  Atty.-Gen.  33;  (1870) 
13  Op.  Atty.-Gen.  226;  (1871)  13  Op. 
Atty.-Gen.  387;  (1882)  17  Op.  Atty.-Gen. 
315. 

But  in  (1861)  10  Op.  Attv.-Gen.  56,  the 
Attorney-General  said:  "I  know  of  no 
statute  which  prohibits  the  head  of  a  de- 
partment from  examining  and  allowing  a 
claim  which  has  before  been  rejected  bjr 
his  predecessor,  even  where  no  new  evi- 
dence' is  adduced,  and  without  a  statutory 
provision  I  presume  that  he  would  have 


248 


3  FED.  STAT.  ANN.  (2d  Ed.) 


the  poWer  to  do  bo.  But  whilst  these  de- 
cisions are  not,  therefore,  of  final  effect, 
they  are  certainly  entitled  to  great  re- 
ispect,  and  should  not  be  lightly  over- 
thrown. 

When  not  concltiawe. —  The  finding^  of 
the  land  officers  that  certain  lands  were 
agricultural  and  not  coal  lands,  although 
not  open  to  collateral  attack,  are  not  con- 
clusive against  the  government  when  it 
seeks  by  suit  to  cancel  a  patent  issued 
-under  the  commutation  provision  of  the 
Homestead  Law,  upon  the  ground  that  it 
was  obtained  by  means  of  false  and 
fraudulent  proofs.  In  such  a  suit  the 
action  of  the  land  officers  is  given  appro- 
{»riate  effect  by  treating  it  fts  presump- 
tively right  and  as  requiring  the  govern- 
ment to  carry  the  burden  of  proving  the 
fraud.  Washington  Securities  Co.  v.  V.  8., 
(1913)  234  U.  S.  76,  34  S.  Ct.  726,  68 
U.  S.  (L.  ed.)  1220,  atHrmind  (C.  C.  A. 
9th  Cir.  1912)  194  Fed.  59,  114  C  C.  A. 
79. 

A  construction  placed  upon  a  statute 
by  the  Postmaster-General  relating  to  sec- 
ond-class mail  matter  does  not  bind  his 
successor  in  office  so  as  to  require  him 
to  await  legislative  change  before  giving 
a  different  construction  to  the  Act.  Co- 
lumbian Correspondence  College  t?.  Wvnne, 
(1906)  26  Apn^  Cas.  (D.  C.)  149,  follow- 
inff  Payne  t?.  Houghton,  (1903)  22  App. 
Cas.  (D.  C.)  234,  affirmed  (1904)  194 
U.  S.  88,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
888,  appeal  dismissed  (1906)  200  U.  S. 
616,  26  S.  Ct.  758,  50  U.  S.  (L.  ed.)  621. 

Decision  may  be  opened. —  The  fin^l  de- 
cision of  a  case  before  a  head  of  depart- 
ment is  binding  upon  his  successors  in  tho 
same  department,  but  such  a  decision  may 
be  opened  by  a  resolution  or  Act  of 
Congress  directing  it  to  be  done.  (1868) 
12  Op.  Atty.-Gen.  355. 

Appeal  to  President, —  As  a  general 
rule,  the  President  ought  not  to  entertain 
appeals  from  the  heads  of  bureaus  or 
other  inferior  officers  of  the  executive 
departments.  (1863)  10  Op.  Atty.-Gen. 
527.  And  it  would  be  a  precedent  of 
doubtful  propriety  for  the  President  to 
entertain  an  appeal  from  the  decision  of 
the  head  of  a  department  respecting  a 
private  claim  against  the  government. 
(1863)   10  Op.  Atty.-Gen.  526. 

Not  tinding  on  courts. —  The  executive 
departments  are  not  judicial  or  even 
quasi-judicial  in  character,  and  their 
action,  while  binding  on  each  other,  is 
not  bindng  on  the  courts.  Alire  v.  U.  S., 
(1865)   1  Ct.  CI.  233. 

Resolutions  of  Congress  as  affecting 
heacl  of  department.— Separate  resolu- 
tions of  either  House  of  Congress  cannot 
command  or  control  the  executive  action 
of  a  head  of  department.  (1854)  6  Op. 
Atty.-Gen.  680. 

Department  of  State.—  It  is  to  the  De- 
partment of  State  that  a  reference  must 
be  made  for  the  official  acts  of  the  Presi- 


dent in  relation  to  those  public  measure 
which  he  may  establish  and  which  are 
more  immediately  .connected  with  the 
duties  of  some  other  department.  Never- 
theless, the  President  may  direct  some 
other  department  to  make  known  the 
measures  which  he  may  think  proper  to 
establish.  They  are  equally  his  acts 
whether  they  emanate  from  the  Depart- 
ment .of  State  or  from  any  other  depart- 
ment. Lockington  t?,  Smith,  (1817) 
Pet.  0.  C.  466,  15  Fed.  Cas.  No.  8,448. 

The  Secretary  of  War  is  the  regular 
constitutional  organ  of  the  President  for 
the  administration  of  the  military  estab- 
lishment of  the  nation;  and  rules  and 
orders  publicly  promulgated  through  him 
must  be  received  as  the  acts  of  the  execu- 
tive, and  as  such,  be  binding  upon  all 
within  the  sphere  of  his  legal  and  con- 
stitutional authority.  U.  8.  v,  Eliason, 
(1842)  16  Pet.  291,  10  U.  S.  (L.  ed.)  968: 
(1«62)   10  Op.  Atty.-Gen.  171. 

The .  Secretary  of  the  Interior  has  no 
control  whatever  over  the  employment  of 
men  by  the  superintendent  of  public 
printing.  He  cannot  fix  their  wages  or 
supervise  the  action  of  the  superintendent 
in  that  particular.  He  does  not  pay  them, 
and  has  no  control  whatever  of  the  funds 
out  of  which  they  are  paid.  He  may  pay 
the  superintendent  for  printing  done  upon 
the  order  of  his  department,  but  the  super- 
intendent disburses  without  any  account* 
ability  to  him.  In  abort,  the  superin- 
tendent seems  to  have  a  department  of 
his  own,  in  which  he  is  in  a  sense  supreme. 
U.  S.  V,  Allison,  (1875)  91  U.  S.  303,  23 
U.  S.  (L.  ed.)   372. 

A  proclamation  setting  apart  certain 
lands  as  a  forest  reservation  may  be  made 
by  the  Secretary  of  the  Interior.  It  is 
not  necessary  that  the  President  sign  the 

Eroclamation.  It  will  be  considered  as 
aving  been  done  by  the  secretary  with 
his  approval.  U.  S.  V.  Blendauer,  (D.  0. 
Mont.  1903)  122  Fed.  703,  ret?cr«c<l  on 
other  grounds  (C.  C.  A.  9th  Cir.  1904) 
128  Fed.  910,  63  C.  C.  A.  636. 

The  Postmaster-General  in  the  exercise 
of  the  duties  of  his  office  appears  to  be 
legally  independent  of  the  President,  who 
has  no  authority  to  prescribe  his  duties 
or  to  control  him  in  the  exercise  of  his 
official  functions.  *  U.  S.  t?.  Kendall, 
(1837)  6  Cranch  C.  C.  163,  26  Fed.  Cas. 
No.  15,517. 

Attorney-General  as  agent  of  President. 
—  Where  a  statute  (the  Confiscation  Act) 
declared  "it  shall  be  the  duty  of  the 
President  to  cause  the  seizure,"  etc.,  it 
implied  that  the  seizure  was  to  be  made 
by  the  agents  of  the  President.  And  a 
direction  given  by  the  Attorney-General 
to  seize  property  liable  to  confiscation 
.under  the  Act  must  be  regarded  as  a 
direction  given  by  the  President.  The 
Confiscation  Cases,  (1873)  20  WaU.  92, 
22  U.  S.  (L.  ed.)  322. 
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An  opinion  of  the  Attorney-General, 
addressed  to  the  head  of  an  executive 
department,  is  merely  advisory  and  can- 
not be  regarded  as  a  determination  of 
the  case  to  which  it  refers,  unless  it  ap- 
pears from  the  record  that  the  official  to 
whom  it  was  addressed  adopted  the 
advice  it  contained.  (1867)  9  Op.  Atty.- 
Qen.  32. 

An  assistant  secretary  of  the  treasury 
is  not  a  deputy,  and  cannot,  therefore, 
aet  in  the  name  of  and  for  the  person 
he  assists,  but  only  with  him  and  tmder 
his  direction,  unless  otlierwise  expressly 
provided  by  law.  U.  S.  v.  Adams,  (C  C. 
Ore.  1885)  24  Fed.  348. 

Power  of  executive  department  to  im- 
pose fines. —  The  power  of  an  executive 
department  to  impose  fines,  penalties  and 
forfeitures  (as  by  the  Postmaster-General 
on  mail  contractors)  is  derived  from 
stipulations  to  that  e£fect  in  the  contracts. 
There  is  no  warrant  for  it  outside  of  con- 
tract.    (1857)  9  Op.  Atty.-Gen.  32. 

Immunity  of  heads  of  departments  from 
civil  suits. —  The  same  general  considera- 
tions of  public  policy  and  convenience 
which  demand  for  judges  of  courts  of 
superior  jurisdiction  immunity  from  civil 
suits  for  damages  arising  from  acts  done 
by  them  in  the  course  of  the  performance 
of  their  judicial  functions,  apply  to  a 
large  extent  to  official  communications 
made  by  heads  of  executive  departments 
when  engaged  in  the  disobarge  of  duties 
imposed  upon  them  by  law.  In  exercising 
the  functions  of  his  office,  the  head  of  an 
isxecutive  department,  keeping  within  the 
limits  of  his  authority,  should  not  be 
under  an  apprehension  that  the  motives 
that  control  his  official  conduct  may  at 
any  time  become  the  subject  of  inquiry  in 
a  civil  suit  for  damages.  Spaulding  v. 
Vilas,  (1896)  161  U.  S.  488,  16  S.  Ct.  631, 
40  U.  S.  (L.  ed.)  780. 

Signature  of  public  oflioers.— Heads  of 

departments  cannot  certify  by  delegation, 

'unless  when  specially  authorized  to  do  so 


by  act  of  Congress.  (1855)  7  Op.  Atty.- 
Oen.  594. 

The  Government  Printing  Office,  the  In- 
terstate Commerce  Commission  and  the 
Smithsonian  Institution  are  independent 
of  any  of  the  executive  departments 
mentioned  in  this  section.  (1907)  26  Op. 
Atty.-Gen.  209. 

The  Bureau  of  Insular  Affairs  is  all 
integral  part  of  the  War  Department. 
(1907)  26  Op.  Atty.-Gen.  209. 

The  superintendent  of  public  printing 
is  not  under  the  control  of  any  one  of  the 
executive  departments.  Apparently  he  is 
more  responsible  to  Congress  than  to  any 
other  authority.  U.  S.  Allison,  (1875)  91 
U.  S.  303,  23  U.  S.  (L.  ed.)   372. 

The  Civil  Service  Commission  is  not  at- 
tached in  any  wise  to  any  of  the  executive 
departments,  nor  is  it  subject  in  any  wise 
to  the  control  of  any  of  the  heads  of  those 
departments.  It  is  subject  to  no  regula- 
tion or  control  except  that  of  the  Presi- 
dent himself.  (1898)  22  Op.  Atty.-Gen. 
62. 

The  office  of  surgeon-general  is  one  Of 
the  distinct  or  separate  bureaus  of  the 
War  Department.  Parish  v,  U.  S.,  (1879) 
100  U.  S.  500,  25  U.  S.  (L.  ed.)   763. 

An  employee  in  the  surgeon-general's 
office  in  Washington  was  held  to  be  an 
employee  of  an  ex^ecutive  department 
within  the  provision  of  a  statute  granting 
additional  compensation  to  certain  clerks 
and  employees  of  the  executive  depart- 
ments in  Washington.  Schaeffer  v.  U.  S., 
11  Ct.  CI.  730. 

The  warden  of  the  jail  in  the  Disttiet 
of  Columbia  was  held  to  be  a  bureau  or 
division  of  the  Department  of  the  Interior. 
.U.  S.  t?.  Allison,  (1875)  91  U.  S.  303,  23 
U.  S.  (L.  ed.)  372. 

Judicial  notice. —  Courts  are  bound  to 
notice  matters  of  historical  notoriety, 
such  as  the  appointment  of  a  member  of 
.the  President's  Cabinet.  Frederick  V. 
Goodbee,  (1908)   120  La.  783,  45  So.  606. 


Sec.  159.  [Word  ''Department."]  The  word  "  Department ''  when 
used  alone  in  this  Title,  and  Titles  five,  six,  seven,  eight,  nine,  ten,  and 
eleven,  means  one  of  the  Executive  Departments  enumerated  in  the  pre- 
ceding section.    [B. /S.].         • 

The  additional  Departments  subsequently  established  were  included  in  this  definition. 
6ee  the  notes  to  the  preceding  R.  S.  sec.  158. 


Sec.  1 60.  [Salaries  of  heads  of  Departments.]  Each  head  of  a  Depart- 
ment is  entitled  to  a  salary  of  ten  thousand  dollars  a  year,  to  be  paid 
monthly.    [R.  8.] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  486. 

By  the  Act  of  Jan.  20,  1874,  ch.  11,  18  Stat.  L.  4,  given  under  the  title  Congress, 
BO  much  of  the  Act  from  which  the  above  section  was  drawn  as  provided  for  an  increase 
of  the  salaries  mentioned  to  $10,000  was  repealed,  thereby  restoring  the  salaries  to 
$8,000. 
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By  the  Act  of  Feb.  26,  1907,  ch.  1636,  8  4,  given  under  the  title  Ck)irWESB,  the  comipen- 
sation  of  the  heads  of  executive  departments  who  are  members  of  the  President's 
Cabinet  Was  increased  to  $12,000. 

More  particular  provisions  with  reference  to  the  salaries  of  the  heads  of  tha 
departments  will  be  found  under  the  various  departmental  titles. 


Sec.  1 61 .  [Departmental  regulationa.]  The  head  of  each  Department 
is  authorked  to  prescribe  regulations,  not  inconsistent  with  law,  for  the 
government  of  his  Department,  the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  business,  and  the  custody,  use,  and 
preservation  of  the  records,  papers,  and  property  appertaining  to  it. 
[B.  S.] 

Act  of  July  27,  1789,  ch.  4,  1  Stat.  L.  28;  Act  of  Sept  15,  1789,  ch.  14,  1  Stat.  L.  68; 
Act  of  Aug.  7,  1789,  ch.  7,  1  Stat.  L.  49;  Act  of  Sept.  2,  1789,  ch.  12,  1  SUt  L.  65; 
Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  283;  Act  of  April  30,  1798,  ch.  35,  1  Stat.  L. 
553;  Act  of  June  22,  1870,  ch.  150,  16  Stat.  L.  163;  Act  of  March  3,  1849,  ch.  108,  9 
Stat.  L.  395. 


Regulations  nude  for  the  government 
of  the  department  only. —  This  section, 
while  giving  authority  to  the  heads  of 
departments  to  prescribe  regulations, 
explicitly  provides  that  they  must  not  be 
inconsistent  with  law.  No  authority  is 
created  by  the  statute  which  enables  the 
heads  of  departments  to  make  rules  for 
the  conduct  of  persons  not  connected  with 
the  departments,  but  such  regulations, 
when  made,  are  exclusively  for  the  govern- 
ment of  the  department,  and  the  con- 
duct of  its  officers,  and  the  preservation 
of  the  papers  and  property  belonging  to 
the  department.  (1883)  17  Op.  Atty.- 
Gen.  524, 

Regulations  become  a  part  of  the  law. 
—  In  U.  S.  f.  Barrows,  (1869)  1  Abb.  351, 
24  Fed.  Cas.  No.  14,529,  it  was  held  that 
a  regulation  of  the  Treasury  Department 
promulgated  in  conformity  to  an  Act  of 
Congress  becomes  a  part  of  the  law,  and  is 
of  as  binding  force  as  if  incorporated  in 
the  body  of  the  Act  itself. 

Under  the  regulations  of  the  Internal 
Revenue  Department  promulgated  with 
the  approval  of  the  Secretary  of  the 
Treasury,  providing  that  officers  of  the 
department  ''will  decline  to  testify  as  to 
facts  contained  in  the  records  or  coming 
to  their  knowledge  in  their  official  capac- 
ity, and  this  prohibition  is  hereby  ex- 
tended to  include  also  internal  revenue 
storekeepers  and  gangers  and  agents,"  a 
storekeeper  and  ganger  stationed  at  a  dis- 
tillery has  no  right  to  divulge  information 
in  regard  to  the  business  of  the  distiller 
obtained  by  him  solely  in  his  official  capac- 
ity as  an  internal  revenue  officer,  even 
when  called  as  a  witness  in  a  state  court. 
Stegall  17.  Thurman,  (1910)   175  Fed.  813. 

Form. —  The  regulations  mentioned  in 
this  section  need  not  be  promulgated  in 
any  set  form,  nor  in  writing,  but  may  con- 
sist of  established  usages  and  practices 
which  have  become  a  kind  of  common  law 
of  the  department.  Haas  t\  Henkel, 
(1909)   216  U.  S.  462,  30  S.  Ct.  249,  54 


U.  S.  (L.  ed.)   569,  affirming  (1906)    167 
Fed.  211. 

Usage  as  at  conunoB  law  in  ejcecutive 
departments. —  The  head  of  an  executive 
department,  in  the  distribution  of  its 
various  duties  and  responsibilities,  la 
often  compelled  to  exercise  his  discretion. 
He  is,  however,  limited  in  the  exercise  of 
his  power  by  the  law;  but,  because  of  this 
fact,  he  need  not  show  a  statutory  pro- 
vision for  all  of  his  acts.  Hence,  of  neces- 
sity, usages  have  been  established  in 
every  department  of  the  government, 
which  have  become  a  kind  of  common  law, 
and  regulate  the  rights  and  duties  of 
those  acting  within  their  respective 
limiU.  U.  S.  t'.  Macdaniel,  (1839)  7  Pet. 
1,  8  U.  S.  (L.  ed.)  587. 

Purpose  of  regulations.—  Where  rights, 
duties,  and  obligations  are  defined  by 
statute  they  cannot  be  taken  away  or 
abridged  by  the  regulations  of  an  execu- 
tive department.  The  object  and  purpose 
of  such  regulations  is  to  carry  into  effect 
the  law  in  respect  to  which  they  may  be 
promulgated.  Campbell  v.  U.  S.,  (1882)' 
107  U.  S.  407,  2  S.  Ct.  75«,  27  U.  S.  (L. 
ed.)  592;  Laurey  f.  U.  S.,  (1897)  32  Ct. 
a.  259. 

It  was  the  evident  purpose  of  Congress 
in  all  the  legislative  enactments  i^ich 
support  the  regulations  "  not  inconsistent 
with  law ''  and  promulgated  by  heads  of 
departments,  to  promote  efficiency  and 
integrity  in  the  discharge  of  official 
duties,  and  to  maintain  proper  discipline 
in  the  j^ublic  service.  Clearly,  sudi  a 
purpose  18  within  the  just  scope  of  legis- 
lative power.  Ea  p.  Curtis,  (1882)  106 
U.  S.  371,  1  S.  Ct.  381,  27  U.  S.  (L.  ed.) 
232. 

Departmental  regulations  cannot  alter 
laws  as  enacted. —  Regulations  promul- 
gated by  the  heads  of  executive  depart- 
ments, while  they  have  the  force  and  effect 
of  a  stiltute  if  not  inconsistent  with  law, 
may  not  be  extended  so  as  to  alter  or 
amend  a  law  already  enacted  by  Congress. 
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"  The  Secretary  of  the  Trewury  cannot,  by 
his  regulations,  alter  or  amend  a  revenue 
law.  All  he  can  do  is  to  regulate  the 
mode  of  proceeding  to  carrr  into  effect 
what  Congress  has  enacted/'  Morrill  v. 
Jones,  (1882)  106  U.  S.  466,  1  S.  Ct.  423, 
27  U.  S.  (L.  ed.)  267. 

Regulations  cannot  praicribe  criminal 
offense. —  Regulations  of  a  department 
cannot  prescribe  a  criminal  offense.  It  is 
a  principle  of  criminal  law  that  an  offense 
which  inaj  be  the  subject  of  criminal  pro- 
cedure is  an  act  committed  or  omitted 
/'  in  violation  of  a  public  law,  either  for- 
bidding or  commanding  it."  U.  .8. .  v. 
Eaton,  (1892)  144  U.  S.  677,  12  S.  Ct. 
764,  36  U.  S.  (L.  ed.)  591. 

RegnUtions  for  gOTemment  of  executive 
departments. —  In  Boske  v,  Comingore, 
(1900)  177  U.  S.  469,  20  S.  a.  701,  44 
U.  S.  (L.  ed.)  846,  it  was  held  that  regu- 
lations prescribed  by  the  heads  of  the 
exeoutive  departments,  not  inconsistent 
with  law,  for  the  '*  custody,  use,  and 
preservation  of  the  records,  papers,  and 
property"  of  the  dejpartment,  are  con- 
sistent with  the  Constitution,  and  that  it 
is  competent  for  such  head  of  a  depart- 
ment to  take  from  a  subordinate  all  dis- 
cretion as  to  permitting  such  records, 
papers,  and  property  in  his  custody  to  be 
used  for  any  other  purpose  than  that 
which  appertains  to  the  business  of  that 
department,  and  reserve  for  his  own  deter- 
mination sll  matters  of  that  character. 
A  state  court  cannot  impose  the  duty 
upon  a  federal  officer  having  the  custody 
of  such  papers  to  produce  the  same  as 
evidence,  nor  punish  by  process  for  con- 
tempt the  refusal  of  a  subordinate  either 
to  obey  a  subpoena  duces  tecum  or  to 
testify  concerning  matters  connected  wit^ 
his  department,  m  violation  of  prescribed 
regulations  lawfully  emanating  from  his 
executive  head.  See  also  In  re  Huttman, 
(1895)  70  Fed.  699;  In  fv  Weeks,  (1897) 
82  Fed.  7^. 

In  the  case  of  In  re  Hirsch,  (1896)  74 
Fed.  928,  Shipman,  C.  J.,  in  an  elaborate 
opinion  expressed  an  opinion  contrary  to 
tihat  rendered  in  the  foregoing  cases.  In  re 
Huttman  and  In  re  Weeks;  but  the  subse- 

2uent  decision  of  the  questions  involved 
A  aU  of  those  cases,  in  Boske  v.  Comin- 
gore, (1900)  177  U.  S.  459,  20  S.  Ct. 
701,  44  U.  S.  (L.  ed.)  846,  supports  the 
views  expressed  in  the  cases  of  In  re 
Huttman  and  In  re  Weeks,  etipra. 

Resolutions  eoerdng  heads  of  depart- 
ments.—  The  authority  of  each  head  of  a 
department  is  a  parcel  of  the  executive 
power  of  the  President.  To  coerce  a  head 
of  a  department,  therefore,  is  to  coerce 
the  President,  and  this  can  only  be  accom- 
plished by  law,  constitutional  in  its 
nature,  and  enacted  in  accordance  witih 
the  forms  of  the  Constitution.  No  sep- 
arate resolution  of  either  house  of  Con- 
gress can  coerce  a  head  of  a  department, 
imless   in  some  particular  in  which  the 


law,  duly  enacted,  has  siibjected  him  to 
the  direct  action  of  each;  and  in  such 
case  it  is  to  be  intended,  iAi&t,  by  approv- 
ing the  law,  the  President  has  consented 
to  the  exercise  of  such  coerciveness. 
(1854)  6  Op.  Atty.-Gen.  680. 

When  mandamus  may  issue  against  ex- 
ecutive heads  of  departments. —  A  writ  of 
mandamus  cannot  issue  in  a  case  where 
its  effect  is  to  direct  or  control  the  head 
of  an  executive  depsirtment  in  the  dis- 
charge of  an  execiitive  duty  involving 
the  exercise  of  judgment  and  discretioa. 
When  bjT  special  statute,  or  otherwise,  a 
mere  ministerial  duty  is  imposed  upon 
the  executive  heads  of  departments,  that 
icf,  a  service  which  they  are  bound  to  per- 
form without  further  question,  then,  if 
they  refuse,  the  mandamus  may  issue  to 
compel  them.  U.  S.  v.  Blaine,  (1891) 
139  U.  S.  306,  11  S.  Ct.  607,  85  U.  S. 
(L.  ed.)  163;  U.  S.  v.  Guthrie,  (1854)  17 
How.  284,  15  U.  e.  (L.  ed.)  102.  See  also 
Bw  p.  Beeside,  ( 1848)  Brun.  Col.  Cas.  571, 
20  Fed.  Cas.  Na  11,666;  McElratfa  i>. 
Mcintosh,  (1848)  Brun.  Col.  Cas.  559,  16 
Fed.  Cas.  No.  8,781. 

Conclusiveness  of  action  of  heads  of  ex- 
ecutive departments. —  The.  Constitution 
and  statute  place  lAie  executive  depart- 
ments and  their  heads  under  the  complete 
poorer  and  control  of  the  President,  as 
the  means  of  carrving<  his  will  and  orders 
into  effect.  But  it  does  not  follow  from 
this  that  the  head  of  a  department  is  a 
mere  clerk,  to  register  the  orders  and 
execute  the  commands  of  his  superior 
officer;  on  the  contrary,  by  reason  of  the 
nature  and  requirements  of  the  position, 
the  highest  responsibilities  attach,  and  it 
constantly  demands  the  soundest  judg- 
ment and  discretion;  and  where  the  in- 
cumbent exercises  such  judgment  and  dis- 
cretion, in  respect  to  any  purely  executive 
function  appertaining  to  that  department, 
every  other  department  of  the  ^vernment 
is  bound  thereby.  It  is  conclusive.  Floyd 
Acceptance  Case,  (1865)   1  Ct.  CI.  270. 

Civil  Service  Commission  not  attached 
to  executive  departments. —  By  the  term 
**  executive  departments,"  when  used  in 
the  federal  statutes,  is  properly  under- 
stood to  mean  only  those  departments 
specified  in  R.  S.  sec.  158,  supra,  p.  245, 
each  of  which  is  represented  by  one  partic- 
ular head;  the  Department  of  Agriculture 
having  been  added  thereto  by  subsequent 
iBgislation.  The  heads  of  these  depart- 
ments constitute  the  Cabinet  of  the  exec* 
utive  department.  No  board,  commission, 
bureau  or  office  which  does  not  come  under 
the  control  of  the  head  of  one  of  these  de-' 
partmente,  either  expressly  or  by  implica- 
tion, can  proi>erly  be  classed  as  belonging 
to  an  executive  department.  The  Civil 
Service  Commission  created  by  Act  of  Jan. 
Jan.  16,  1883,  22  Stat.  L.  403,  ch.  27  (see 
CiVQ.  Sebvice),  is  not  attached  in  any 
wise  to  any  of  the  executive  departments, 
nor  under  the  control  of   a   department 
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presided  over  by  a  cabinet  officer,  or  sub- 
ject to  any  regulation  or  control  save  that 
of  the  President  himself.  (1898)  22  Op. 
Atty.-Gen,  62. 

Superintendent  of  public  printing  not 
subject  to  departmental  regulations. — ^The 
superintendent  of  public  printing  seems  to 
have  a  department  of  his  own,  in  which 
he  is  in  a  sense  supreme.  He  is  not  under 
the  control  of  any  one  of  the  executive 
departments.  U.  S.  v.  Allison,  (1875)  91 
U.  S.  303,  23  U.  S.    (L.  ed.)    372.     See 

PtTBLIO   PBINTIKQ. 

.  Chiefs  of  division  subject  to  regulations. 
:— In  the  Department  of  Agriculture  the 
term  ''chief  of  division"  appears  to  foe 
-recognised,  by  Oongress  in  the  appropria- 
tion acts  as  attached  to  the  person  in 
(Charge  of  the  several  divisions  of  natural 
science  which  are  employed  in  accomplish- 
ing the  objects  of  that  department.  Such 
chiefs  of  divisions  are  smtject  to  all  the 
regulations  in  accordance  with  law  whicih 
may  be  promulgated  by  the  head  of  the 
department.  (1894)  20  Op.  Atty.-Gen. 
703. 

Regulations  as  to  hours  of  labor,  etc. — 
Under  the  provisions  of  this  section, 
authorizing  the  heads  of  departments  to 
prescribe  regulations,  there  seems  to  be 
no  limitation  to  the  right  of  such  heads 
to  demand  service  of  their  subordinates, 
and  applications  for  annual  or  sick  leave 
and  reasons  for  extending  or  limiting 
hours  of  labor  are  matters  intrusted  by 
statute  to  the  discretion  of  departmental 
heads.     (1894)   20  Op.  AUy.-Gen.  728. 

Heads  of  departments  no  authority  to 
dictate  residence  of  subordinates. —  The 
Act  of  March  3,  1849,  organizing  the  De- 

gfcrtment  of  the  Interior  (see  Intbbiob 
EPARTMBNT),  while  it  gives  to  the  head 
of  that  department  a  supervisory  power 
over  the  accoimts  of  marshals,  clerks,  etc., 
creates  no  authority  to  dictate  where  they 
shaU  live.     (1857)    9  Op.  Atty.-Gen.  28. 

Eacecutive  power  is  in  the  President  and 
through  him  in  the  executive  departments. 
—  The  Constitution  vests  the  executive 
power  of  the  government  in  the  President. 
But  in  view  of  the  physical  impossibility 
of  his  performing,  in  person,  all  ^e 
executive  duties  and  functions  of  the 
government,  the  Constitution  anticipates 
that  the  public  business  will  be  dis- 
tributed among  "executive  departments," 
conducted  by  "heads  of  departments," 
whose  constitutional  power  is  included  in, 
and  a  delegated  part  of,  that  of  the  Presi- 
dent.    (1854)   6  Op.  Atty.-Gen.  583. 

Instructions  from  heads  of  executive  de- 
partments presumed  to  be  those  of  the 
President. —  As  a  general  rule,  the  direc- 
tion of  the  President  is  tor  be  presumed  in 
all  of  the  instructions  and  orders  issuing 
from  the  competent  departments,  and 
official  instructions  issued  by  the  heads 
of  the  several  executive  departments,  civil 
and  military,  within  their  respective 
jurisdictions,   are  presumed  to   be   valid 


and  lawful,  without  containing  express 
reference  to  the  direction  of  the  President. 
(1855)  7  Op.  Atty.-Gen.  453.  And  see 
(1862)  10  Op.  Atty.-Gen.  171;  (1877)  15 
Op.  Atty.-Gen.  291 ;  Wilsox  V.  Jackson, 
(1»39)  13  Pet.  498,  10  U.  S.  (L.  ed.)  264; 
U.  S.  V.  Eliason,  (1842)  16  Pet.  291,  10 
U.  S.  (L.  ed.)  968;  Confiscation  Cases, 
(1873)  20  Wall.  92,  22  U.  S.  (L.  ed.)  320; 
U.  S.  V,  Farden,  (1878)  99  U.  S.  10,  25 
U.  S.  (L.  ed.)  267;  Wolsey  i?.  Chapman, 
(1879)  101  U.  S.  755,  25  U.  8.  (L.  ed.) 
915;  Runkle  i?.  U.  S.,  (1867)  122  U.  S. 
543,  7  S.  Ct.  1141,  30  U.  S.  (L.  ed.)  1167; 
U.  S.  V.  Fletcher,  (1893)  14«  U.  S.  84, 
13  S.  Ct.  652,  37  U.  S.  (L.  ed.)  378 

Regulations  of  Postmaster-GeneraL — 
Under  this  section,  regulations  of  the 
Postmaster-Gkineral  relating  to  the  method 
of  determining  the  salary  of  postmasters, 
based  on  the  gross  receipts  of  office,  were 
held  valid.  U.  S.  v.  Foster,  (1914)  233 
U.  S.  516,  34  fi.  Ct.  666,  58  U.  S.  (L.-ed.) 
1074. 

Under  this  section,  pursuant  to  which 
the  Postmaster-General  intrusted  the  de- 
termination of  matters  pertaining  to  the 
second-class  mailing  privilege  to  the  third 
assistant  postmaster-general,  it  was  held 
to  be  immaterial  to  the  right  of  a  pub- 
lisher to  have  an  order  excluding  his  pub- 
lication from  the  mails  as  second-class 
mail  matter  reviewed  by  the  courts  that 
the  hearing  was  before  uie  third  assistant 
postmaster-general,  if  the  order  was  made 
by  the  Postmaster-General.  Lewis  Pub. 
Co.  <?.  Wyman,   (1907)    152  Fed.  787. 

In  Lewis  Pub.  Co.  t?.  Wyman,  (C.  C.  A. 
1910)  182  Fed.  13,  104  C.  C.  A.  453,  it 
was  held  that  the  Postmaster-General  was 
authorized  to  limit  the  number  of  sample 
copies  a  published  who  was  entitled  to 
mail  his  publication  at  second-class  rates 
might  send  out  under  those  rates  to  an 
amount  equal  to  that  of  the  publisher's 
legitimate  subscriptions. 

Transfer  of  duties  of  clerks. — ^Where  the 
position  of  disbursing  clerk  of  the  bureau 
of  the  census  became  vacant  as  a  result 
of  the  transfer  of  the  incumbent  thereof 
to  the  position  of  disbursing  clerk  of  the 
Department  of  Commerce  and  Labor,  it 
was  the  opinion  of  the  Attorney-General 
that  the  department  had  no  authority 
within  this  section  to  transfer  the  duties 
formerly  performed  by  the  disbursing 
clerk  of  the  bureau  of  the  census  to  the 
disbursing  clerk  of  the  Department  of 
Commerce  and  Labor.  (1911)  29  Op. 
Atty.-Gen.  247. 

Powers  conferred  under  this  section. — 
The  power  conferred  by  this  section  is 
administrative  and  not  legislative.  U.  S. 
17.  George,  (1913)  228  U.  S.  14,  33  S.  Ct. 
412,  67  U.  S.  (L.  ed.)  712. 

Passing  upon  the  constitutionality  of  the 
Act  of  July  27,  1789,  now  R  S.  sec.  161, 
as  well  as  the  specific  authority  conferred 
under  it,  the  court,  in  Butler  t?.  White, 
(C.  C.  W.  Va.  1897)   83  Fed.  678,  said: 
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"  That  Act  has  been  in  force  Irom  the  the  business  of  the  office.    If  such  a  power 

day  of  its  possage  to  the  present  time.  to  legislate  had  been  delegated  under  that 

Here  is  a  power  conferred  by  the  author-  Act,  the  courts  of  this  country  would  long 

ity  of  Congress  upon  the  head  of  each  since  have  been  invoked  to  pass  upon  the 

department,  and  is  in  no  sense  a  dele-  power  of  Congress  to  delegate  a  power 

gated  power  of  legislation.     The  evident  to  the  head  of  any  department  which  alone 

purpose  of  Congress  was  to  furnish  each  belonged  to  it.    But  long  acquiescence  iir 

department   with    authority    to    regulate  the  Act  is  of  itself  sufficient  evidence  of 

the  conduct  of  its  officers  and  employees  the  right  of  Congresa  to  pass  it.'^  • 
and  the  distribution  and  performance  of 

Sec.  162.  [Hours  of  bnainess.]  From  the  first  day  of  October  until  the 
first  day  of  April,  in  each  year,  all  the  Bureaus  and  oflSces  in  the  State, 
War,  Treasury,  Navy,  and  Post-Office  Departments,  and  in  the  General 
Land-Office,  shall  be  open  for  the  transaction  of  the  public  business  at 
least  eight  hours  in  each  day;  and  from  the  first  day  of  April  until  the 
first  day  of  October,  in  each  year,  at  least  ten  hours  in  each  day;  except 
Sundays  and  days  declared  public  holidays  by  law.    [B.  8.] 

Act  of  July  4,  1836,  ch.  362,  5  Stat.  L.  112. 

Hours  of  labor  and  leaves  of  absence  to  department  employees,  see  CiyiL  Sbevigb, 
Tol.  2,  p.  145. 

Closing  on  decease  of  ex  official,  see  section  4  of  the  Act  of  March  3,  1893,  eh.  211, 
tn/ro,  p.  200. 

S.  S.  sees.  Z63  to  172  are  given  under  Civil  Sebvice,  vol.  2,  p.  146  et  seq. 

Place  appointed  for  transaction  of  public  Saturday  afternoons. —  "  Every  .  Satur- 
business. —  In  all  appointments  to  subot-  day  after  twelve  oY'Iock  noon  '*  is  a  holiday 
dinate  positions  in  any  of  the  executive  for  all  purposes  within  'the  District-  pf 
departments,  the  employee  is  required  to  Columbia,  and  is  therefore  one  of  the 
take  the  oath  of  office  **  and  enter  on*  "  days  declared  public  holidays  by  law  ** 
duty."  It  is  impossible  that  there  is,  or  within  the  meaning  of  the  statutes  regu* 
can  be,  any  other  place  for  the  perform-  lating  the  number  of  hours  of  labor  which 
ance  of  officiHl  dunr  than  in  the  public  must  be  required  of  all  clerks  and  em- 
buildings  provided  for  that  purpose,  and  ployees  in  the  executive  departments.  Con- 
which  are  to  be  kept  open  during  stated  sequently,  heads  of  departments  are  not 
hours  for  the  transaction  of  public  busi-  obliged  to  require  labor  of  such  clerks, 
ness.  Palmer's  Case,  (1881)  17  Ct.  Gl.  etc.,  after  the  hour  of  noon  on  Saturdays. 
230.  (1903)  25  Op.  Atty.-Oen.  40. 

Sec.  173.  [Chief  clerks  to  supervise  subordinate  clerks.]  Each  chief 
clerk  in  the  several  Departments,  and  Bureaus,  and  other  offices  connected 
with  the  Departments,  shall  supervise,  under  the  direction  of  his  immediate 
superior,  the  duties  of  the  other  clerks  therein,  and  see  that  they  are  faith- 
fully performed.     [B.  8.]     ' 

Act  of  Aug.  26,  1842,  ch.  202,  6  Stat.'  L.  625. 

Sec.  174.  [Chief  clerks  to  distribute  duties,  etc.]  Each  chief  clerk 
shall  take  care,  from  time  to  time,  that  the  duties  of  the  other  clerks  are 
distributed  with  equality  and  uniformity,  according  to  the  nature  of  the 
case.  He  shall  revise  such  distribution  from  time  to  time,  for  the  purpose 
of  correcting  any  tendency  to  undue  accumulation  or  reduction  of  duties, 
whether  arising  from  individual  negligence  or  incapacity,  or  from  increase 
(Mf  diminution  of  particular  kinds  of  business.  And  he  shall  report  monthly 
to  his  superior  officer  any  existing  defect  that  he  may  be  aware  of  in  the 
arrangement  or  dispatch  of  business.     [B.  8.] 

Act  of  Aug.  26,  1842,  ch.  202,  6  Stat.  L.  525. 

Sec.  1 75.  [Duty  of  chief  on  receipt  of  report.]  Each  head  of  a  Depart- 
ment, chief  of  a  Bureau,  or  other  superior  officer,  shall,  upon  receiving  each 
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monthJy  report  of  his  chief  clerk,  rendered  pursuant  to  the  preceding  sec* 
tion,  examine  the  facts  stated  therein,  and  take  such  meaaures,  in  the  exer- 
cise of  the  powers  conferred  upon  him  by  law,  as  may  be  necessary  and 
proper  to  amend  any  existing  defects  in  the  arrangement  or  dispatch  of 
business  disclosed  by  such  report.    [B.  8.] 

Act  of  Aug:  26,  1842,  ch.  202,  5  Stat.  L.  525. 

Further  provisiouB  as  to  reports  were  made  by  the  Act  of  March  »,  1803,  ch.  211,^ 
S  5 J  given  as  amended,  infra,  p.  261.  See  generally  the  title  Estimatics,  Appbopbiations, 

£3S[D  ItBPOOiTS. 


Sec.  176.  [Dubursing  clerks.]  The  disbursing  clerks  authorized  by 
law  in  the  several  Departments  shall  be  appointed  by  the  heads  of  the 
respective  Departments,  from  clerks  of  the  fourth  class;  and  shall  each  give 
A  bond  to  the  United  States  for  the  faithful  discharge  of  the  duties  of  his 
office  according  to  law  in  such  amount  as  shall  be  directed  by  the  Secretary 
of  the  Treasury,  and  with  sureties  to  the  satisfaction  of  the  Solicitor  of 
the  Treasury;  and  shall  from  time  to  time  renew,  strengthen,  and  increase 
his  official  bond,  as  the  Secretary  of  the  Treasury  may  direct.  Each  dis- 
bursing clerk,  except  the  disbursing  clerk  of  the  Treasury  Department, 
must,  when  directed  so  to  do  by  th6  head  of  the  Department,  superintend 
the  building  occupied  by  his  Department.  Each  disbursing  clerk  is  entitled 
to  receive,  in  compensation  for  his  services  in  disbursing,  such  sum  in 
addition  to  his  salary  as  a  clerk  of  the  fourth  clasiS  as  shall  make  his  whole 
annual  compensation  two  thousand  dollars  a  year.    [B.  8.] 

'  Act  of  March  3,  1863,  ch.  97,  10  Stat.  L.  209,  211;  Act  of  March  3,  1856,  ch.  176, 
10  Stat.  L.  669;  Act  of  March  3,  1873,  dh.  226,  17  SUt.  L.  486  <492). 


'  Duties  and  pay  of  disbursing  clcirks. — 
The  Act  of  March  3,  1863,  10  Stat.  L.  211, 
ch.  97,  §  3,  provided  for  the  appointii!k«iit 
of  a  disbursing  officer  for  each  department 
from*  one  of  the  derks  of  class  No.  4, 
whose  pay  was  scaled  at  eighteen  hundred 
dollars  per  annum,  to  superintend  the 
buildings  of  their  respective  departments, 
i|nd  for  such  service  they  were  to  receive 
tHe  sum  of  two  hundred  dollars  in  addi- 
tion to  their  regular  salaries,  making  their 
entire  salary  equal  to  two  thousand  dol- 
lars  per  annum,  and  were  required  to  exe- 
cute bond.  This  Act  did  not  relate  to  the 
State  Department,  which,  by  Act  of  March 
3,  1866,  10  Stat.  L.  669,  ch.  176,  |  4,  was 
brought  within  the  same  provisions  en- 
acted in  behalf  of  the  other  departments 
by  the  Act  of  1863.  Such  clerk  or  dis* 
bursing  officer  is  not  entitled  to  any  com- 
mission over  and  above  the  amount  of  his 
said  salary  of  two  thousand  dollars  for 
keeping  and  disbursing  the  funds  of  his 
department  and  other  services  enumerated. 
Stubbs's  Ckse,  fl«81)  10  Op. 'Atty.-Gen. 
31. 

Adjustment  of  accounts  of  disbursing 
officers. —  Vast  sums  of  money  are  paid 
to  parties  for  salaries  and  on  other  ac- 
counts by  disbursing  officers  before  the 
claims  have  passed  the  treasury  account- 
ing.   All  of  such  offl(^ers  are  undet  bonds. 


and  responsible  for  the  legality  and  cor- 
rectness of  their  •  payments.  Their  ac- 
counts are  finally  settled  through  the 
proper  accounting  officers,  but  not  until 
each  and  every  item  therein  has  been  sub- 
jected to  careful  examination  and  adjust- 
ment, and  only  such  are  allowed  as  are, 
found  to  be  properly  and  sufficiently 
vouched  for  and  shown  to  have  been  legally 
and  rightly  paid.  All  others  are  rejected, 
and  the  disbursing  officer  and  his  bonds- 
men are  held  liable  for  any  balances  found 
against  him  upon  such  final  settlement. 
McKnight's  Case,  (1877)  13  Ct.  CI.  304. 

Duty  and  pay  of  chief  clerk  of  national 
board  of  health.— By  the  Act  of  July  1, 
1879,  21  Stat.  L.  46,  ch.  61,  |  6,  "the., 
chief  clerk  of  the  national  board  of  health 
shall  act  as  disbursing  agent  for  the  board, 
and  shall  give  bond  conformably  to  seo- 
tion  176  of  the  Revised  Statutes,  for  the 
faithful  performance  of  that  duty,  and 
for  that  service  he  shall  receive  three  him- 
dred  dollars  per  annum  in  addition  to  his 
salary  as  chief  clerk,"  This  provision  is 
mandatory,  and  the  Siecretsjy  of  the  Treas- 
ury has  no  authority  under  this  section 
to  diminish  or  take  away  the  salary. 
Dunwoody  v.  U.  S.,  (1892)  143  U.  S.  578, 
12  S.  Ct.  465,  36  U.  S.  (L.  ed.)  269, 
(1887)  22  Ct.  CI.  269.    See  Health  and 
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Sec.  177.  [Vacancies;  how  temporarily  filled.]  In  case  of  the  death, 
resignation,'  absence,  or  sickness  of  the  head  of  any  Department,  the  first 
or  sole  assistant  thereof  shall,  unless  otherwise  directed  by  the  President, 
as  provided  by  section  one  hundred  and  seventy-nine,  perform  the  duties 
of  such  head  until  a  successor  is  appointed,  or  such  absence  or  sickness 
shall  cease.    [22.  8.] 

Act  of  July  23,  1868,  ch.  227,  16  Stat.  L.  168. 


General  application.— The  Act  of  July 
23,  1868,  is  general  in  its  application  to 
all  department  8  of  the  government.  ( 1003) 
24  Op.  Atty.-Gen.  646. 

Attthority  of  assistants  to  act  implied 
by  sigAature  as  such  to  documents. —  The 
signature  of  a  "  first  or  sole  assistant/* 
as  the  acting  head  of  a  department,  when 
attached  to  a  document  of  that  depart- 
ment, implies  that  one  of  the  conditions 
provided  in  this  section,  which  au- 
thorizes him  to  act  in  that  capacity,  had 
arisen.  Miller  i\  New  York,  (1883)  109 
U.  S.  3»5,  3  S.  Ct.  228,  27  U.  S.  (L.  ed.) 
971;  Marsh  v.  Nichols,  (1888)  128  U.  S. 
605,  9  8.  Ot.  168,  32  U.  S.  (L.  ed.)  638. 

AatistaBt  bead  of  departments  —  au- 
thority to  act. —  It  cannot  be  doubted 
that  under  the'  provisions  of  this  section 
and  R.  8.  sec.  161,  suprii^  p.  250,  the 
Secretary  of  the  Treasury  may  assign 
to  the  assistant  secretary  or  secre- 
taries of  that  department  the  duty 
of  determining  appeals  from  assessments 
made  by  collectors  of  customs  duties,  and 
in  the  absence  or  sickness  of  the  head  of 
that  department  such  assistant  secretary 
may  lawfully  perform  his  duties  in  respect 
to  such  matters  which  have  to  be  deter- 
mined, settled,  and  adjudicated  in  that 
department.  U.  8.  v.  Peralta,  (1856)  19 
How.  543,  15  U.  8.  (L.  ed.)  678;  Parish 
V.  U.  8.,  (1879)  100  U.  8.  500,  26  U.  8. 
(L.  fid.)  763;  Chadwick  t\  U.  S„  (1880) 
3  Fed.  75(9,  (1888)  U.  S.  v\  Adams> 
(1885)  24  Fed.  348;  John  8hillito  Co.  v. 
McClung,  (C.  C.  A.  1892)  51  Fed.  868, 
6  U.  8.  App.  128,  2  C.  C  A.  526;  (1888) 
19  Op.  Atty.-Gen.  133. 

Presumption  of  authority. —  In  In  re 
Jem  Yuen,  (1910)  188  Fed.  350,  it  was 
held  that  where  an  appeal  from  a  depor- 
tation order  was  heard  and  decided  by  the 
acting  secretary  of  commerce  and  labor, 
it  would  be  presumed,  the  contrary  not 
appearing,  that  the  acting  secretary  was 
at  the  time  lawfully  exercising  the  secre- 
tary's powers,  as  he  was  authorized  to  do 
by  this  section. 

Duties  regarding  Tarifi  Act. —  Under 
this  section  and  R.  8.  sec.  161,  supra,  p. 
260,  authorizing  the  head  of  each  de- 
partment to  prescribe  regulations  not 
inconsistent  with  law  for  the  government 
of  the  department,  and  R.  S.  sec.  245  (see 
Tbkasuby  Department)  providing  that 
"  assistant  secretaries  of  the  treasury  shall 
.  .  .  perform  such  .  .  .'  duties  in  the  office 
of  the  Secretary  of  the  Treasury  as  may  be 
prescribed  by  the  secretary  or  by  law." 


it  was  held  that  the  Secretary  of  the 
Treasury  could  require  an  assistant  secre- 
tary to  '*  ascertain,  determine,  and  de- 
clare" the  amount  of  foreign  sugar 
bounties,  under  the  Tariff  Act  of  1897, 
that  being  a  duty  assigned  ''the  Secretary 
of  the  Treasury  "  by  said  Act,  and  where 
an  assistant  secretary  issued  a  declaration 
under  said  section  it  was  presumed,  in 
the  absence  of  evidence  to  the  contrary, 
that  he  performed  a  duty  in  accordance 
with  law,  and  that  the  declaration  was 
properly  issued.  Franklin  Sugar  Refining 
Co.  V,  U.  8.,  (1910)   178  Fed.  743. 

Construction  of  presidential  order.— A, 
presidButial  order  authorizing  another  to. 
perform  the  duties  of  the  Secretary  of 
Labor  in  the  absence  of  the  secretary  and 
the  assistant  secretary  must  be  applied 
strictly  only  in  the  absence  of  the  secre^  i 
tary  and  assistant  secretary.  However 
inconvenient  it  may  be  if  the  secretary 
and  assistant  are  not  absent,  and  particu- 
larly if  both  are  present,  the  performance 
of  their  duties  by  another  is  unauthorized 
by  statute.  Ea  p,  Tsuie  Shee,  (N.  D. 
Oal.  1914)  218  Fed.  266,  wherein  it  ap- 
peared that  a  Chinese  person  was  ex- 
cluded from  entry  by  the  local  immigra- 
tion officers  and  had  taken  an  appeal  to 
the  Secretary  of  Labor  and  that  notwith- 
standing the  fact  that  such  secretary  and 
his  assistant  were  present  at  their  posts 
of  duty  in  the  department  at  Washington 
the  appeal  was  not  heard  by  them  or 
either  of  them,  but  was  heard  and  deter- 
mined by  another  pursuant  to  the  follow- 
ing executive  order :  "  Pursuant  to  the 
authority  contained  in  section  179  of  the 
Revised  Statutes,  I  hereby  authorize  and 
direct  J.  B.  Densmore,  Solicitor  of  the 
Department  of  Labor,  to  perform  the  du- 
ties of  the  Secretary  of  Labor  during  the 
absence  of  the  Secretary  of  Labor  and  the 
assistant  secretary  of  labor."  Holding 
that  the  appellant  had  been  deprived 
of  a  fair  hearing  in  that  his  appeal 
had  been  heard  and  determined  by  one 
not  authorized  to  do  so,  the  court  said: 
"  In  the  case  at  bar  it  is  practically 
conceded,  and  conclusively  established, 
that  the  appeal  was  not  determined  by  the 
acting  secretary  in  the  absence  of  the 
secretary  and  assistant  secretary,  but 
that,  on  the  contrary,  both  were  present 
and  performing  the  duties  of  their  office 
at  the  time  the  appeal  was  determined. 
The  appellants  were  by  law  entitled  to 
appeal   to   the   Secretary   of  Labor,    and 
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entitled  to  have  theii'  appeal  heard  and  appeal  by  another,  not  authorized,  is 
determined  by  him,  except  as  above  neither  a  fair  hearing  nor  due  process  of 
stated,    and    the    determination    of    their       law." 

Sec.  1 78.  [Vacancies  in  subordinate  offices.]  In  case  of  the  death, 
resignation,  absence,  or  sickness  of  the  chief  of  any  Bureau,  or  of  any 
officer  thereof,  whose  appointment  is  not  vested  in  the  head  of  the  Depart- 
ment, the  assistant  or  deputy  of  such  chief  or  of  such  officer,  or  if  there  be 
none,  then  the  chief  clerk  of  such  Bureau,  shall,  unless  otherwise  directed 
by  the  President,  as  provided  by  section  one  hundred  and  seventy-nine, 
perform  the  duties  of  such  chief  or  of  such  officer  until  a  successor  is 
appointed  or  such  absence  or  sickness  shall  cease.    [R.  8,] 


Act  of  July  23,  1868,  ch.  227,  15  Stat.  L.  168. 


Nayy  Department  bureau  offices. —  In 
this  section  th«  words  "  the  assistant  or 
deputy  of  such  chief  or  of  such  officer" 
can  only  refer  to  assistants  or  deputies 
whose  appointment  is  specifically  provided 
for  by  statute.  There  is  no  specific  pro- 
vision for  the  assignment  of  assistants  to 
chiefs  of  bureaus  from  commissioned 
oifficers  of  the  navy,  and  such  officers  are 
n6t  authorized,  under  said  section,  to 
perform  iftie  duties  of  their  chief  in  case 
of 'this  absence  or  sickness.  (1890)  ID 
Op.  Atty.^Gfen.  603. 

■^  An  officer  •  of  th«  navy,  detailed  and 
aastgned  to  duty  by  the  Secretary  of  the 
l^ftvy,  as  an  assistant  to  the  chief  of  a 
bureau  cannot  be  authorized  to  perform 
the  duties  of  such  chief  under  the  pro- 
visions of  this  section.  The  words  '^th© 
assistant  or  deputy  of  sueh  chief  or  of 
such  officer"  used  in  this  section,  refer 
only  to  assistants  or  deputies  whose  ap- 
pointment is  specifically  provided  for  by 
statute.     (1909)  28  Op.  Atty.-Gen.  95. 

A  deputy  comptroller  of  the  currency 
may  exercise  the  power  and  discharge  the 
duties  attached  to  the  office  of  comp- 
troller during  a  vacancy  in  that  office  or 
in  the  absence  or  inability  of  the  comp- 


troller. If  necessary  the  oourt  will  also 
take  judicial  notice  that  a  certain  person 
was  deputy  comptroller  and  will  assume 
that  at  the  date  of  his  certificate  he  waa 
authorized  to  exercise  the  powers  and 
discharge  the  duties  of  the  comptroller 
and  was  therefore  at  the  time  acting 
comptroller.  Weitzel  v.  Brown,  (Mass. 
1916)    112  N.  E.  946. 

Vacancies  in  offices  of  chiefs  of  Imreaus. 
—  When  the  place  of  any  chief  of  bureau 
named  in  section  10  of  the'  Act  of  March 
3,  1883,  22  Stat.  L.  665,  ch.  130  (see  title 
Hospitals  and  Asylums)  has  been  tem- 
porarily filled  under  this  section,  the 
person  so  temporarily  acting  may  perform 
the  duties  of  such  officer  as  a  member  of 
the  board  of  commissioners  of  the  Soldiers' 
Home,  just  as  he  performs  the  duties  of 
the  officers  in  whose  stead  he  is  acting. 
(1901)  23  Op.  Atty.-Gen.  473;  (1892)  20 
Op.  Atty.-Gen.  483. 

Assistant  commiBsioneF  of  patents. —  As 
to  the  power  of  the  assistant  commis- 
sioner of  patents  to  hear  and  decide  an 
appeal  taken  to  the  commissioner  in  an 
interference  proceeding,  see  U.  S.  v.  Duell, 
(1901)   17  App.  Cas,  (D.  C.)  675. 


',  Sec.  179.  [Discretionary  authority  of  the  President.]  In  any  of  the 
oases  mentioned  in  the  two  preceding  sections,  except  the  death,  resigna- 
tion, absence,  or  sickness  of  the  Attorney-General,  the  President  may,  in 
hiip  discretion,  authorize  and  direct  the  head  of  any  other  Department  or 
any  other  officer  in  either  Department,  whose  appointment  is  Tested  in  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  to  perform 
the  duties  of  the  vacant  office  until  a  successor  is  appointed,  or  the  sickness 
or  absence  of  the  incumbent  shall  cease.    [J8.  8,] 

Act  of  July  23,  1868,  ch.  227,  15  Stat.  L.  168-,  Act  of  June  22,  1870,  ch.  160,  16  Stat. 
L.  162. 


Who  nuy  be  authorized  to  fill  vacancy. 
—  The  person  who  may  be  authorized  and 
directed  to  perform  the  duties  of  a  vacant 
office  under  this  section  must  be  an  officer 
in  a  department.  It  is  not  sufficient  that 
he  has  been  appointed  an  officer  by  the 
President,  by  and  with  the  advice  and 
CQn^ent  of  the  Senate;   he  must  hold  an 


office  in  a  department  which  is  established 
by  law.  So  officers  of  the  navy  designated 
by  the  Secretary  of  the  Navy  to  act  in  an 
advisory  capacity  to  him,  but  without 
executive  authority  over  the  other 
bureaus  or  officers  of  the  Navy  Depart- 
ment, cannot  be  legally  designated  by  the 
President  to  act  as  Secretary  of  the  Navj 
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daring  the  absence  or  sickness  of  the 
secretary  or  assistant  secretary.  Such 
aids,  aHhougbi  as  rear-admirals  and  cap- 
tains and  commanders  they  are  officers  in 
tbie  public  teryice  of  the  government,  are 
not  **  other  officers "  in  Qxe  departments 
eliffible  for  such  temporary  appointment 
under  the  provisions  oi  this  section.  (1909) 
28  Op.  Atty.-Gen.  95. 

Vacancy  caused  by  retirement. —  A 
vacancy  caused  by  the  retirement  of  a 
head  of  a  department  may  be  temporarily 
filled,  under  this  section.  It  may  be  well 
said  that,  in  the  eye  of  the  law,  a  retired 
officer  is  ''absent,"  he  bein^  incapable  of 
rendering  the  service  required.  (1890) 
19  Op.  Atty.-Gen.  600. 

Statute  applies  to  existing  and  future 
vacancies. —  The  Act  of  July  23,  1868, 
ch.  227,  15  Stat.  L.  168,  from  the  time  it 
took  effect  as  a  law,  in  all  of  its  prin- 
cipal provisions,  applied  to  all  existing 


vacancies  caused  by  death  or  resignation. 
It  embraced  heads  of  departments,  chiefs 
of  bureaus,  and  other  officers  thereof.  The 
reason  for  the  enactment  applied  with  the 
same  force  to  an  existing  vacancy  as  to 
one  which  should  thereafter  occur.  The 
words  "  in  case  of  death,  resignation, 
absence,  or  sickness"  of  an  officer,  are  as 
appropriate  to  describe  existing  facts  as 
those  which  take  place  in  the  future. 
American  Wood  Paper  Co.  i>.  Glen's  Falls 
Paper  Co.,  (1870)  8  Blatchf.  613,  1  Fed. 
Gas.  No.  321,  321a. 

Acting  secretary  invested  with  author- 
ity in  absence  of  chief. —  In  the  absence 
of  the  Secretary  of  War,  the  authority 
with  which  he  is  invested  can  be  exercised 
by  the  officer  who,  under  the  law,  becomes 
for  the  time  acting  secretary  of  war. 
Ryan  f?.  U.  S.,  (1890)  136  U.  S.  68,  10 
S.  Ct.  913,  94  U.  S.  (L.  ed.)  447. 


Sec.  180.  [Temporary  appointments  limited  to  tliir^  days.]  A 
vacancy  occasioned  by  death  or  resignation  must  not  be  temporarily  filled 
under  the  three  preceding  sections  for  a  longer  period  than  thirty  days. 
[B.  S.] 

Act  of  July  23,  1868,  ch.  227,  15  Stat.  L.  168. 

This  section  was  amended  so  as  to  read  as  above  given  by  the  Act  of  Feb.  6,  1891, 
ch.  113,  26  Stat.  L.  733.    Prior  to  this  amendment  the  last  two  words  were  "  ten  days." 


Computation  of  time. —  In  construing 
the  limitation  of  time  imposed  on  tem- 
porary appointments,  there  has  been  some 
conflict  in  the  opinions  of  the  Attorney- 
General.  In  reply  to  an  inquiry  of  the 
Secretary  of  the  Treasury,  Attorney-Gen- 
eral Devens  gave  it  as  his  opinion  that 
the  (then)  ten  days  referred  to  in  this 
section  must  be  computed  from  the  date 
the  President  acted  in  making  a  tem- 
porary appointment  to  fill  a  vacancy,  and 
not  from  the  date  of  the  death  or  resig- 
nation of  the  head  of  a  department. 
(1878)    15  Op.  Atty.-Gen.  457. 

But  in  (1891)  20  Gp.  Atty.-Gen.  8,  this 
opinion  was  not  accepted  and  it  was  held 
that  where  there  is  a  vacancy  in  the  head 
of  a  department,   it   could  not  be   tem- 


porarily filled  for  a  longer  period  than 
the  (then)  ten  days,  either  by  operation 
of  law  or  by  designation  of  the  President. 
See  to  the  same  effect  (1884)  18  Op.  Atty.- 
Gen.  50,  68  in  conflict  with  former  opinion 
(1883)   17  Op.  Atty.-Gen.  635. 

Power  of  President  to  fiU  vacancy  lim- 
ited to  the  time  prescribed  by  statute. — 
When    a    vacancy    has    been    temporarily  '' 

filled  once  by  the  President  for  the  period  I  / 
prescribed,  the  power  conferred  by  statute  ^ 
IS  exhausted;  it  is  not  competent  to  the 
President  to  appoint  either  the  same  or 
another  officer  to  perform  thereafter  the 
duties  of  the  vacant  ofiSce  for  an  addi- 
tional period.  (1880)  16  Op.  Atty.-Gen. 
596;   (1883)   17  Op.  Atty.-Gen.  630. 


Sec.  181,  [Kestrlction  on  temporary  appointments.]  No  temporary 
appointment,  designation,  or  assignment  of  one  officer  to  perform  the  duties 
of  another,  in  the  eases  covered  by  sections  one  hundred  and  seventy-seven 
and  one  hundred  and  seventy-eight,  shall  be  made  otherwise  than  as  pro- 
vided by  those  sections,  except  to  fill  a  vacancy  happening  during  a  recess 
of  the  Senate.    [B.  8.] 

Act  of  July  23,  1868,  ch.  227,  16  Stat,  L.  168. 


Sec,  182,  [Ifixtra  compensation  disallowed.]     An  officer  performing 
the  duties  of  another  office,  during  a  vaeancy,  as  authorized  by  sections  one 
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hundred  and  seventy-seven,  one  hundred  and  seventy-eight,  and  one  hun- 
dred and  seventy-nine,  is  not  by  reason  thereof  entitled  to  any  other  com- 
pensation than  that  attached  to  his  proper  office.    [22.  8.] 

Act  of  July  23,  1868,  ch.  227,  15  Stat.  L.  168. 


Temporary  officer  not  entitled  to  extra 
compensation. —  The  prohibition  contained 
in  thia  section  concerning  the  extra  com- 
pensation of  officers  was  designed  to  be 
general  and  to  apply  to  every  officer  per- 
Forming  the  duties  of  an  office  tempo- 
rarily vacant,  whether  the  vacancy  was 
caused  by  death,  resignation,  absence,  or 


sickness,  and  whether  such  duties  devolved 
upon  him  by  operation  of  the  statute  or 
appointment  of  the  President,  and  such 
officer  is  not  entitled  to  any  salary  other 
than  that  which  he  holds  which  involves 
an  increase  of  compensation.  (1862)  13 
Op.  Atty.-Gen.  8;  (1871)  13  Op.  Atty.- 
6en.  512. 


R.  S.  sec.  183  relates  to  authority  to  administer  oaths  to  witnesses  and  is  given  under 
the  title  Public  Opficebs. 
R.  S.  sees.  184-188  inclusive,  relating  to  claims,  are  given  under  the  title  Claims. 

Sec.  V89.  [Emplo]rmeBt  of  attorneys  or  counBel.]  No  head  of  a  Depart- 
ment shall  employ  attorneys  or  counsel  at  the  expense  of  the  United  States ; 
but  when  in  need  of  counsel  or  advice,  shall  call  upon  the  Department  of 
Justice,  the  officers  of  which  shall  attend  to  the  samb.    [A.  8.] 

Act  of  June  22,  1870,  ch.  150,  16  Stat.  L.  164. 
See  the  title  Justice,  Department  of. 


Attorney- General  to  control  Department 
of  Justice.—  By  the  Act  of  June  22,  1870, 
ch.  150,  16  Stat.  L.  164,  Congress  plainly 
intended  to  confine  to  the  Department 
of  Justice  all  the  litigation  and  all  . 
of  the  law  business  in  which  the  United 
states  is  interested,  and  which  thereto- 
fore had  been  scattered  among  different 
public  officers,  departments,  and  branches 
of  the  government,  and  to  break  up  a 
practice  of  frequently  employing  inofficial 
aittomeys  in  the  public  service,  by  assign- 
ing to  the  Attorney-General  the  super- 
vision and  control  thereof.  Perry  v.  U.  S., 
(1893)  2S  Gt.  CI.  483. 

Prior  to  the  enactment  hj  Congress  of 
the  law  of  Jun^  22,  1870,  it  was  within 
the  discretion  of  the  heads  of  depart- 
ments to  employ  a  special  counsel  for  the 
conduct  of  any  legal  business  arising  in 
their  respective  departments.  The  exist- 
ence of  this  power  to  employ  counsel  was 
expressly  recognized  in  the  Act  of  Feb.  26, 
1853,  ''to  regulate  the  fees  and  costs  to 
be  allowed  clerks,  marshals,  and  attorneys 
of  the  Circuit  and  District  Courts  of  the 
United  States,"  etc.  See  opinion  of  Hon. 
Caleb  Cushing,  (1866)  7  Op.  Atty.-Gen. 
141;  and  subsequent  opinions  holding,  in 
effect,  the  same  views,  which  were  founded 
on  the  Act  of  Feb.  26,  1853,  see  Bryan's 
Case,  (1861)  10  Op.  Atty.-Gen.  41;  (1868) 
12  Op.  Atty.-Gen.  368. 

When  district  attorneys  entitled  to  spe- 
cial compensation. —  The  question  whether 
a  United  States  district  attorney  is.  enti- 
tled to  special  compensation  for  services 
in  examining  titles  to  land  proposed  to  be 

Surchased  by  the  government,  has  been 
iscussed  by  different  attorneys-general 
prior  to  1  the  enactment  of  the  Act  of  June 
22,  1870,  ch.  150,  16  Stat.  L.  164,  and  they 


have  uniformly  held  that  he  is  entitled 
thereto,  upon  the  ground  that  such  serv- 
ices are  not  includ^  in  the  statutory  pro- 
visions prescribing  the  fees  of  that  officer. 
See  (1855)  7  Op.  Atty.-Gen.  46;  (1866) 
11  Op.  Atty.-Gen.  433;  (1868)  12  Op. 
Atty.-Gen.  416.    These  opinions  bear  date 

grior  to  ihe  enactment  of  the  Hevised 
tatutes,  but  at  the  time  they  were  given 
the  law  regulating  the  compensation  of 
district  attorneys  was,  in  the  main,  sub- 
stantially the  same  as  at  present.  But 
their  employment  must  be  under  authority 
of  tte  Attorney-General,  who  shall  fix  the 
amount  of  their  compensation,  to  be  paid 
out  of  the  appropriation  made  for  the  pur- 
chase of  the  land.  (1887)  19  Op.  Atty.- 
Gen.  63;  Weed  v,  U.  S.,  (1897)  82  Fed- 
414. 

For  opinions  affecting  the  question 
of  the  authority  of  the  heads  of  the  sev- 
eral executive  departments  to  employ 
counsel  in  matters  specially  relating  to 
their  respective  departments,  see  further 
(1871)  13  Op.  Atty.-Gen.  614  (Navy 
Department);  (1872)  14  Op.  Atty.-Gen. 
13  (Navy  Department);  (1886)  18  Op. 
Atty.-Gen.  135  (Navy  Department) ; 
(1878)  16  Op.  Atty.-Gen.  99  (Treasury 
Department);  (1893)  20  Op.  Attv.Oen. 
655  (Treasury  Department);  (1886)  18 
Op.  Atty.-Gen.  124  (War  Department); 
(1889)  19  Op.  Atty.-Gen.  328  (Agricul- 
tural Department). 

EmploynMBt  of  foreign  counsel  by  Sec- 
retary of  Navy. —  In  view  of  the  above 
section  the  Secretary  of  the  Navy  is  not 
warranted  in  employing  counsel  in  a  for- 
eign country  to  institute  a  suit  in  behalf 
of  the  United  States  to  recover  money  for 
injury  to  a  United  States  war  vessel,  but 
should  refer  the  matter  to  the  Department 
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of  Justice,  which  ie  charged  with  the  duty      such  auits  shall  be  brought  iii. appropriate 
of  determining  when  the  United   States      cases.     (1895)  21  Op.  Atty.-Gen.  195. 
shall  sue,  for  what  it  shall  sue,  and  that 

K.  S.  wc  Z90»  proyiding  that  persons  formerly  in  departments  are  not  to  prosecute 
claims,  is  given  in  the  title  Claims.    ' 

S.  S.  sec.  zgz  was  as  follows: 

**  Sec.  191.  The  balances  which  may  from  time  to  time  be  stated  by  the  Auditor. and 
certified  to  the  heads  of  Departments  by  the  Commissioner  of  Customs,  or  the  Comp- 
trollers of  the  Treasury,  upon  the  settlement  of  public  accounts,  shall  not  be  subject 
to  be  changed  or  modified  by  the  heads  of  Departments,  but  shall  be  conclusive  upon 
the  executive  branch  of  the  Government,  and  be  subject  to  revision  onl^  by  Congress 
or  the  proper  courts.  The  head  of  the  proper  Department,  before  signing  a  warrant 
for  any  balance  certified  to  him  by  a  Comjptroller,  may,  however,  submit  to  such 
Comptroller  any  facts  in  his  judgment  affectmg  the  correctness  of  such  balance;  but 
the  decision  of  the  Comptroller  thereon  shall  be  final  and  conclusive,  as  hereinbefore 
provided."    Act  of  March  30,  1868,  ch.  36,  15  Stat.  L.  54. 

It  is  directly  repealed  by  Act  of  July  31^  1894,  ch.  174,  §  8,  28  Stat.  L.  208,  which 
Act  contains  substitute  provisions.    See  thjs  title  TEtEASUBY  Depabtment. 

For  decisions  and  opinions  under  K.  S.  Sav.  Bank's  Case,  (1880)   16  Ct.  CI.  352; 

sec.  191,  see  (1869)    13  Op.  Atty.-Gen.  6,  McKnighfs  Case,   (1877)    13  Ct.  CI.  307; 

167;  (1872)  14  Op.  Atty.-CSen.  65 ;  (1876)  McKee's   Case,    (1876)    12    Ct.   CI.    533; 

16  Op.  Atty.-Gen.  139,  596;  (1877)  15  Op.  Delaware    River    Steamboat    Co.'s    Case, 

Atty.-Gen.  192,  626;   (1881)   17  Op.  Atty.-  (1869)  5  Ct.  CI.  55;  U.  S.  v,  Cadwalader, 

Gen.  233;    (1893)  20  Op.  Atty.-Oen.  655;  (1835)  Gilp.  563,  25  Fed.  Cas.  No.  14,706? 

IT.  S.  V,  Rand,    (O.  C.  A.  1892)    53  Fed.  U.  S.  v.  Jones,    (1855)    18  How.  92,   15 

348,  5  U.  S.  App.  230,  3  C.  C.  A.  566;  U.  S.  (L.  ed.)  274;  U.  S.  v.  Lynch,  (1890) 

U.  S.  V.  Windom,   (1891)    137  U.  S.  636,  137  U.  S.  280,  11  S.  Ct.  114,  34  U.  S.  (L. 

11   S.  Ct.    197,   34  U.  S.    (L.   ed.)    811;  ed.)  700;  Stanton  !?.  U.  S.,  (1889)  37  Fed. 

Duval  V.  U.  S.,  (1889)  26  Ct.  CI.  57;  Mat-  252;  Erwin  «.  U.  S.,  (1889)  37  Fed.  470; 

ter  of  Billings,    (1888)    23  Ct.  CI.   166;  Harmtfn  v.   U.   S.,    (1890)    43   Fed.   560, 

MUsissippi  Cent.  R.  Co.  t?.  U.  S.,  (1888)  affirmed   (1893)   147  U.  S.  268,  13  S.  Ct 

23  Ct.  CI.  32;  Baltimore,  etc.,  R.  Co.  t?.  327,  87  U.  S.  (L.  ed.)  164. 
U.  S.,  (1^99)  34  a.  CI.  484;  Real  Estate 

Sec.  192.  [Expenditure  for  newspapers.]  The  amount  expended  in 
any  one  year  for  newspapers,  for  any  Department,  except  the  Department 
of  State,  inclyding  all  the  Bureaus  and  offices  connected  therewith,  shall 
not  exceed  one  hundred  dollars.    [B.  8.] 

Aet  of  Aug.  26,  1842,  eh.  202,  5  Stat  L.  526. 

As  originally  enacted  this  section  contained  the  following  provision:  ''And  all 
newspapers  purchased  with  the  public  money  for  the  use  of  either  of  the  Departments 
must  be  preserved  as  files  for  such  Department."  This  was  repealed  by  a  provision 
of  the  Act  of  June  22,  1906,  ch.  3514,  §  7,  34  Stat.  L.  449,  which  provided  that:  "  So 
much  of  section  one  hundred  and  ninety-two  of  the  Revised  Statutes  of  the  United 
States  as  requires  newspapers  purchased  for  the  use  of  the  Executive  Departments 
to  be  preserved  for  the  permanent  files  of  such  Departments  be,  and  the  same  is  hereby, 
repealed." 

This '  section  was  further  limited  by  a  provision  of  the  Army  Appropriation  Act  of 
March -2,  1903,  ch.  975,  §  1,  as  follows:  "That  section  one  hundred  and  ninety-two, 
Revised  Statutes,  shaU  not  apply  to  the  subscriptions  to  newspapers  by  the  military 
information  division  for  the  fiscal  years  ending  June  thirtieth,  nineteen  hundred, 
Jime  thirtieth,  nineteen  hundred  and  one,  J\me  thirtieth,  nineteen  hundred  and  two, 
June  thirtieth,  nineteen  hundred  and  three,  and  thereafter."  [S2  Stat.  L.  929.^ 

..  Pu^chas^  of  newspapers. —  Questions  as  government  are  to  be  decided  by  the 
to  the  purchase  of  newspapers  for  the  use  Comptroller  of  the  Treasury.  (1895)  21 
of  bureaus  situated  outside  the  seat  of      Op.  Atty.-Gen.  178. 

For  R.  S.  sees.  1&3-196  inclusive,  Bcr^e- title  Estimates,  Afpbofbiations  aito 
Reports. 

For  H.  S.  sec.  197  see  the  title  Public  Prwebty,  Buildings  and  Gbounds. 
For  a  reference  to  R.  S.  sec.  198  see  the  title  Public  Documents. 
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[Sec.  1.]  [Rented  buildings  to  be  annually  reported  by  heads  of 
departments.]  *  *  •  It  shall  be  the  duty  of  the  heads  of  the  several 
executive  departments  to  submit  to  Congress  each  year,  in  the  annual  esti- 
mates of  appropriations,  a  statement  of  the  number  of  buildings  rented  by 
their  respective  departments,  the  purposes  for  which  rented,  and  the 
ann,ual  rental  of  each.     [22  Stat  L.  552,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  8, 
1883,  ch.  128. 


An  act  to  authorise  and  provide  for  the  disposition  of  useless  papers  in 
the  Executive  Departments. 

[Aci  of  Feb.  16,  1889,  ch,  171,  25  Stat  L.  672.] 

[Useless  papers  in  Departments  to  be  reported  to  Ck>ngress  —  examina- 
tion and  sale.]  That  whenever  there  shall  be  in  any  one  of  the  Executive 
Departments  of  the  Government  an  accumulation  of  files  of  papers,  which 
are  not  needed  or  useful  in  the  transaction  of  the  current  business  of  such 
Department  and  have  no  permanent  value  or  historical  interest,  it  shall  be 
the  duty  of  the  head  of  such  Department  to  submit  to  Congress  a  report 
of  that  fact,  accompanied  by  a  concise  statement  of  the  condition  and  char- 
acter of  such  papers.  And  upon  the  submission  of  such  report,  it  shall  be 
the  duty  of  the  presiding  officer  of  the  Senate  to  appoint  two  Senators, 
and  of  the  Speaker  of  the  House  of  Representatives  to  appoint  two  Repre- 
sentatives, and  the  Senators  and  Representatives  so  appointed  shall  consti- 
tute a  joint  committee,  to  which  shall  be  referred  such  report,  with  the 
accompanying  statement  of  the  condition  and  character  of  such  papers,  and 
such  joint  committee  shal]  meet  and  examine  such  report  and  statement 
and  the  papers  therein  described,  and  submit  to  the  Senate  and  House, 
respectively,  a  report  of  such  examination  and  their  recommendation. 
And  if  they  report  that  such  files  of  papers,  or  any  part  thereof,  are 
not  needed  or  useful  in  the  transaction  of  the  current  business  of  such 
Department,  and  have  no  permanent  value  or  historical  interest,  then  it 
shall  be  the  duty  of  such  head  of  the  Department  to  sell  as  waste  paper,  or 
otherwise  dispose  of  such  files  of  papers  upon  the  best  obtainable  terms 
after  due  publication  of  notice  inviting  proposals  therefor,  and  receive  and 
pay  the  proceeds  thereof  into  the  Treasury  of  the  United  States,  and  make 
report  thereof  to  Congress.     [25  Stat  L.  672.] 

This  Act  was  amended  by  the  Act  of  March  2,  1895,  ch.  189,  i  1,  infra,  p.  261. 

Disposition  of  useless  papers. —  The  of  the  auditor  of  the  treasury  for  the 
opinion  of  the  Secretary  of  the  Treasury,  Post  Office  Department,  was  impliedly  re- 
in which  the  Attorney-Oeneral  concurred,  pealed  by  the  general  and  comprehensive 
was  that  the  clause  in  the  Act  of  Congress  Act  of  Feb.  16,  1889,  25  Stat.  L.  672, 
of  Aug.  5,  1882,  22  Stat.  L.  228,  ch.  389,  ch.  171,  for  the  reason  that  there  was  an 
whereby  the  Secretary  of  the  Treasury  was  insuperable  repugnancy  between  the  two 
authorized  to  sell  or  otherwise  dispose  of  statutes.  (1895)  21  Op.  Atty.-Gen.  161. 
useless  papers  accumulating  in  the  office 


Sec.  4.  [Closing  Departments  for  deceased  ez-offlcials  prohibited.] 

That  hereafter  the  Executive  Departments  of  the  Government  shall  not  be 
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closed  as  a  mark  to  the  memory  of  any  deceased  ex-official  of  the  United 
States.    [27  8iatL,715,] 

This  section  4  and  the  following  part  of  section  5  are  from  the  Legislative,  Executive^ 
and  Judicial  Appropriation  Act  of  March  3,  1893,  ch.  211. 

Sec.  5.  [Konthly  and  quarterly  reports  as  to  condition  of  business  — 
bringing  up  arrears.]  •  •  •  Hereafter  it  shall  be  the  duty  of  the  head 
of  each  Ezeeutiye  Department  to  require  monthly  reports  to  be  made  to  him 
as  to  the  condition  of  the  public  business  in  the  several  bureaus  or  offices 
of  his  Department  at  Washington;  and  in  each  case  where  such  reports 
disclose  that  the  public  business  is  in  arrears,  the  head  of  the  Department 
in  which  such  arrears  exist  shall  require,  as  provided  herein,  an  extension  of 
the  hours  of  service  to  such  clerks  or  employees  as  may  be  necessary  to 
bring  up  such  arrears  of  public  business.  Hereafter  it  shall  be  the  duty 
of  the  head  of  each  Executive  Department,  or  other  Government  establish- 
ment at  the  seat  of  government,  not  under  an  Executive  Department,  to 
make  at  the  expiration  of  each  quarter  of  the  fiscal  year  a  written  report 
to  the  President  as  to  the  condition  of  the  public  business  in  his  Executive 
Department  or  Government  establishment,  and"  whether  any  branch  thereof 
is  in  arrears.    [27  Stat,  L,  715,  as  amended  hy  30  Stat.  L.  317.] 

See  the  note  to  the  preceding  section  4  of  this  Act.  This  section  of  said  Act  of 
March  3,  1893,  ch.  211,  27  Stat.  L.  715  was  amended  to  read  as  above  given  by  section  7 
of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  15,  1898,  ch.  68, 
30  Stat.  L  317. 

The  first  part  of  section  5  of  the  Act  of  March  3,  1893,  ch.  211,  amended  as  above 
stated,  relates  to  hours  of  labor  and  leaves  of  absence  for  departmental  employees,  and 
is  given  under  the  title  Civil  Service,  vol.  2,  p.  164. 


[Seo.  1.]  [Disposition  of  useless  papers  —  further  provisions.]    *   •   • 

That  the  Act  entitled  **An  Act  to  authorize  and  provide  for  the  disposition 
of  useless  papers  in  the  Executive  Department,*'  approved  February  six- 
teenth, eighteen  hundred  and  eighty-nine,  be,  and  the  same  is  hereby, 
amended  so  as  to  include  in  its  provisions  any  accumulation  of  files  of 
papers  of  a  like  character  therein  described  now  or  hereafter  in  the  various 
public  buildings  under  the  control  of  the  several  Executive  Departments 
of  the  Government.    [28  Stat.  i.  933.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  6i  March  2,  1895,  ch.  189. 
The  Act  of  Feb.  16,  1889,  ch.  171,  amended  by  the  text  is  given  supra,  p.  260. 


[Seo.  1.]  [Beoording  clocks  not  to  be  used.]  •  •  *  No  money  appro* 
priated  by  this  Act  shall  be  used  for  expense  of  repairing  recording  clocks 
used  for  recording  time  of  clerks  or  other  employees  in  any  of  the  Execu- 
tive Departments  at  Washington,  nor  shall  there  hereafter  be  used  in  any 
of  the  Executive  Departments  at  Washington  any  such  recording  docks. 
[30  Stat.  L.  864.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Feb.  24, 
1899,  ch.  187.  It  is  broader  than  a  similar  provision  contained  in  the  Deficiency 
Appropriation  Act  of  July  7,  1898,  ch.  671,  viz.:     "That  no  recording  clocks  used  for 
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recording  time  of  clerks  or  other  employees  shall  be  purchased  for  use  in  «ny  of  the 
executive  departments  at  Washington,  District  of  Columbia,  except  from  moneys 
specifically  appropriated  therefor."    [SO  Stat.  L.  655,} 


Seo.  5.  [Employees  to  serve  three  years  in  one  department  before  tranB- 
fer  to  another.]  It  shall  not  be  lawful  hereafter  for  any  clerk  or  other 
employee  in  the  classified  service  in  any  of  the  Executive  Departments  to 
be  transferred  from  one  Department  to  another  Department  until  such  clerk 
\  \  or  other  employee  shall  have  served  for  a  term  of  three  years  in  the  Depart- 
ment from  which  he  desires  to  be  transferred.    [34  Stat,  L.  449,] 

The  foregoing  section  5  and  the  following  section  6  are  from  the  Legislative,  Exeea- 
tiye,  and  Judicial  Appropriation  Act  of  June  22,  1906,  ch.  3514. 


Construction. —  The  language  of  this 
section  imports  that  the  persons  to  whom 
it  applies  are  actually  in  the  departments 
at  the  seat  of  government,  or  that  the  per- 
formance of  duties  away  from  such  depart- 
ments is  by  direct  orders  from  and  under 
supervision  by  those  departments.  ( 1907 ) 
26  Op.  Atty.-Oen.  264. 

This  section  does  not  apply  to  employees 
and  subordinates  in  post  offices,  pension 
agencies,  customs  houses,  ordnance  estab- 
lishments, sub-treasuries,  navy  yards,  and 
quartermasters'  establishments.  ( 1907 ) 
26  Op.  Atty.-Cten.  254. 

The  term  "  department/'  as  used  in  laws 
relating  to  the  civil  service  is  distin- 
guished from  "office,"  "bureau,"  and 
"branch;"  and  subordinates  of  the  s:v- 
eral  executive  departments  are  distin- 
guished from  employees  of  the  last-men- 
tioned governmental  agencies.  (1^07)  26 
Op.  Atty.-Gen.  209. 

Transfer  from  independent  office  to  a 
department. —  It  is  lawful  for  the  Civil 
Service  Commission  to  consent  to  the 
transfer  of  a  classified  employee  from  an 
independent  office  of  the  government  to  a 
department  or  another  independent  office 
or  bureau,  ahhough  such  employee  may 
not  have  served  three  years  in  the  office 
or  bureau  from  which  he  seeks  transfer, 
as  is  required  by  this  section  of  clerks  and 


employees  of  the  executive  departments. 
(1907)  26  Op.  Atty.-Gen.  209. 

The  Afield  force"  of  an  ezecntive  de- 
partment—  that  is,  its  classified  employees 
under  its  immediate  control,  as  inspectors, 
examiners,  and  agents^  though  employed 
usually  or  invariably  away  from  th«  seat 
of  government  —  are  governed  by  the 
above-mentioned  statutory  provision  with 
regard  to  transfers.  ( 1907 )  ^  Op.  Atty.- 
Gen.  209. 

Philippine  commission  —  Isthmian  canal 
commission.^  The  provisions  of  this  sec- 
tion are  not  applicable  to  the  Philippine 
conunission  or  to  the  Isthmian  canal  com- 
mission.   <1907)  26  Op.  Atty.-Gen.  209. 

Employees  of  forest  service. —  Classified 
employees  on  the  rolls  of  the  forest  serv- 
ice, Department  of  Agriculture,  in  Wash- 
ington, are  required  by  the  terms  of  this 
section  to  serve  three  years  before  their 
transfer  to  other  departments  is  permis- 
sible.    (1909)   27  Op.  Atty.-Gen.  421. 

Waiver  of  three-year  limit.—  The  Civil 
Service  Commission  has  authority  under 
clause  (a),  sec.  8,  of  Civil  Service  Kule 
X,  within  its  discretion  and  in  view  of 
all  the  circumstances  of  the  case,  to  waive 
the  three-year  limit  of  time  required  hv 
this  section  for  service  of  clerks  in  one 
executive  department  before  transfer  to 
another.     (1908)  27  Op.  Atty.-Gen.  100. 


Sec.  6.  [Details  of  civil  employees  to  departmexits  from  outside  of  Dis- 
triot  of  Columbia  restricted.]  Hereafter  it  shall  be  unlawful  to  detail 
civil  oflScers,  clerks,  or  other  subordinate  employees  who  are  authorized  or 
employed  under  or  paid  from  appropriations  made  for  the  military  or  naval 
\  '  establishments,  or  any  other  branch  of  the  public  service  outside  of  the  Dis- 
trict of  Columbia,  except  those  officers  and  employees  whose  details  are 
now  specially  provided  by  law,  for  duty  in  any  bureau,  office,  or  other  divi- 
sion of  any  Executive  Department  in  the  District  of  Columbia,  except  tem- 
porary details  for  duty  connected  with  their  respective  offices.  [34  8iat.  L. 
449,]  '       .     . 

See  the  note  to  the  preceding  section  5  of  tliis  Act. 
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Seo.  4.  [Ammal  reports  of  traveling  expenses  of  department  employees 
at  Washington.]  It  shall  he  the  duty  of  the  head  of  each  Executive  Depart- 
ment and  other  Gtovemment  establishment  at  Washington  to  submit  to 
Congress  at  the  beginning  of  each  regular  session  a  statement'  showing  m 
detail  what  officers  or  employees  (other  than  special  agents,  inspectors,  or 
employees,  who  in  the  discharge  of  their  regular  duties  are  required  to  con- 
stantly travel)  of  such  Executive  Department  or  other  Government  estab- 
lishment have  traveled  on  official'  business  from  Washington  to  points 
outside  of  the  District  of  Columbia  during  the  preceding  fiscal  year,  giving 
in  each  case  the  full  title  of  the  official  or  employee,  the  destination  or 
destinations  of  such  travel,  the  business  or  work  on  account  of  which  the 
same  was  made,  and  the  total  expense  to  the  United  States  charged  in 
each  case.    [35  Stat  L.  244.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  22, 
1908,  ch.  186. 


[Sec.  1.]  [Detail  of  employees  to  office  of  President.]  •  •  •  That 
employees  of  the  executive  departments  and  other  establishments  of  the 
executive  branch  of  the  Government  may  be  detailed  from  time  to  time  to 
the  office  of  the  President  of  the  United  States  for  such  temporary  assist- 
ance as  may  be  necessary.    [38  Stat,  L.  1007.] 

This  and  the  following  section.  5  are  from  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  March  4,  1915,  ch.  141.  Identical  provisions  relating  to  details 
of  employees  have  occurred  in  similar  Appropriation  Acts  for  prior  years. 

Sbo.  5.  [Subscriptions  to  periodicals  —  payment  in  advance.]  That 
hereafter  subscriptions  to  periodicals,  which  have  been  certified  in  writing 
by  the  respective  heads  of  the  executive  departments  or  other  Grovernment 
establishments  to  be  required  for  official  use,  may  be  paid  in  advance  from 
appropriations  available  therefor.    [38  Stat.  L.  1049.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 
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EXEMPTIONS 

See  Bankbuptoy;  Internal  Bevenue;  Judiciakt;  Militia  ;  Pensions  ; 
and  oonsnlt  the  General  Index 


EXPATRIATION 

See  Citizenship 


EXPEDITING  ACTS 

See  Interstate  Comkeboe;  Trade  Combinations  and  Trusts 


EXPERIMENT  STATIONS 

See  Agbigultubb 


EXPORTS 

See  Ikpobts  and  Expobts 


EXTENSION  WORK 

'See  Bduoation 


EXTORTION 

See  Customs  Duties;  Internal  Bevbnue;  Penal  Laws 
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R.  S.  5270*  Fugitives  from  the  Justice  of  a  Foreign  Country,  265. 

R.  S.  5271.  Evidence  on  the  Hearing j  281. 

R.  S.  5272.  Surrender  of  the  Fugitive,  282. 

R.  S.  5273.  Time  Allowed  for  Extraditiony  283. 

R.  S.  5274.  Continuance  of  Provisions  Limited,  283. 

R.  S.  5275.  Protection  of  the  Accused,  283. 

R.  S.  5276.  Powers  of  AgerU  Receiving  Offenders  Delivered  by  a  Foreign 

Government,  284. 
R.  S.  5277.  Penalty  for  Opposing  Agent,  etc.,  284. 
R.  S.  5278.  Fugitives  from  Justice  of  a  State  or  Territory ,  286. 
R.  S.  5279,  Penalty  for  Resisting  Agent,  etc.,  311. 

Ad  of  Aug.  3,  1882,  ch.  378,  312. 

Sec,  1.  Extradition  Cases  to  he  Heard  Publicly,  etc.,  312. 

3.  Subpcena  of  Witnesses  for  Defendant  —  Costs,  312. 

4.  Tf'itness  Fees,  Costs,  etc..  Certified  to  and  Paid  by  Secretary  of 

State,  etc.,  313. 
6.  Evidence  on  Hearing,  313. 
6.  Repeal,  315. 

Act  of  June  28,  1902,  ch.  1301,  315. 

Sec.  L  Fees  and  Costs  —  Oui  of  What  Appropriations  Payable,  315. 


CROSS-REFERBNCS 
Escape  of  Prisoners,  see  PENAL  LAWS. 

*  Sec.  5270.  [Fugitives  from  the  justice  of  a  foreign  country.]  When- 
ever there  is  a  treaty  or  convention  for  extradition  between  the  Govern- 
ment of  the  United  States  and  any  foreign  government,  any  justice  of  the 
Supreme  Court,  circuit  judge,  district  judge,  commissioner,  authorized  so 
to  do  by  any  of  the  courts  of  the  United  States,  or  judge  of  a  court  of 
record  of  general  jurisdiction  of  any  State,  may,  upon  complaint  made 
under  oath,  charging  any  person  found  within  the  limits  of  any  State,  dis- 
trict, or  Territory,  with  having  committed  within  the  jurisdiction  of  any 
such  foreign  government  any  of  the  crimes  provided  for  by  such  treaty  or 
convention,  issue  his  warrant  for  the  apprehension  of  t}ie  person  so  charged, 
that  he  may  be  brought  before  such  justice,  judge,  or  commissioner,  to  the 
end  that  the  evidence  of  criminality  may  be  heard  and  considered.  If,  on 
such  hearing,  he  deems  the  evidence  sufficient  to  sustain  the  charge  under 
the  provisions  of  the  proper  treaty  or  convention,  he  shall  certify  the  same, 
together  with  a  copy  of  all  the  testimony  taken  before  him,  to  the  Secretary 
of  State,  that  a  warrant  may  issue  upon  the  requisition  of  the  proper  author- 
ities of  such  foreign  government,  for  the  surrender  of  such  person,  accord- 
ing td  the  stipulations  of  the  treaty  or  convention;  and  he  shall  issue  his 
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warrant  for  the  commitment  of  the  person  so  charged  to  the  proi)cr  jail, 
there  to  remain  until  such  surrender  shall  be  made.  Provided,  That  when- 
ever any  foreign  country  or  territory,  or  any  part  thereof,  is  occupied  by  or 
under  the  control  of  the  United  States,  any  person  who  shall  violate,  or 
who  has  violated,  the  criminal  laws  in  force  therein  by  the  commission 
of  any  of  the  following  offenses,  namely :  Murder  and  assault  with  intent  to 
commit  murder ;  counterfeiting  or  altering  money,  or  uttering  or  bringing 
into  circulation  counterfeit  or  altered  money ;  counterfeiting  certificates  or 
coupons  of  public  indebtedness,  bank  notes,  or  other  instruments  of  public 
credit,  and  the  utterance  or  circulation  of  the  same;  forgery  or  altering^ 
and  uttering  what  is  forged  or  altered ;  embezizlement  or  criminal  malversa- 
tion of  the  public  funds,  committed  by  public  officers,  employees,  or  deposi* 
taries;  larceny  or  embezzlement  of  an  amount  not  less  than  one  hundred 
dollars  in  value;  robbery;  burglary,  defined  to  be  the  breaking  and  enter- 
ing by  nighttime  into  the  house  of  another  person  with  intent  to  commit  a 
felony  therein ;  and  the  act  of  breaking  and  entering  the  house  or  building 
of  another,  whether  in  the  day  or  night  time,  with  the  intent  to  commit  a 
felony  therein ;  the  act  of  entering,  or  of  breaking  and  entering  the  offices 
of  the  Government  and  public  authorities,  or  the  offices  of  banks,  banking 
houses,  savings  banks,  trust  companies,  insurance  or  other  companies,  with 
the  intent  to  commit  a  felony  therein;  perjury  or  the  subornation  of  per- 
jury; rape;  arson;  piracy  by  the  law  of  nations;  murder,  assault  with 
intent  to  kill,  and  manslaughter,  committed  on  the  high  seas,  on  board  a 
ship  owned  by  or  in  control  of  citizens  or  residents  of  such  foreign  country 
or  territory  and  not  under  the  flag  of  the  United  States,  or  of  some  other 
government ;  malicious  destruction  of  or  attempt  to  destroy  railways,  tramSy 
vessels,  bridges,  dwellings,  public  edifices,  or  other  buildings,  when  the  act 
endangers  human  life,  and  who  shall  depart  or  flee,  or  who  has  departed  or 
fled,  from  justice  therein  to  the  United  States,  any  Territory  thereof  or  to 
the  District  of  Columbia,  shall,  when  found  therein,  be  liable  to  arrest  and 
detention  by  the  authorities  of  the  United  States,  and  on  the  written  request 
or  requisition  •  of  the  military  governor  or  other  chief  executive  officer  in 
control  of  such  foreign  country  or  territory  shall  be  returned  and  surren- 
dered as  hereinafter  provided  to  such  authorities  for  trial  under  the  laws 
in  force  in  the  place  where  such  offense  was  committed.  All  the  provisions 
of  sections  fifty-two  hundred  and  seventy  to  fifty-two  hundred  and  seventy- 
seven  of  this  title,  so  far  as  applicable,  shall  govern  proceedings  authorized 
by  this  proviso:  Provided  further,  That  such  proceedings  shall  be  had 
before  a  judge  of  the  courts  of  the  United  States  only,  who  shall  hold  such 
person  on  evidence  establishing  probable  cause  that  he  is  guilty  of  the 
offense  charged :  And  provided  further.  That  no  return  or  surrender  shall 
be  made  of  any  person  charged  with  the  commission  of  any  offense  of  a 
political  nature.  If  so  held  such  person  shall  be  returned  and  surrendered 
to  the  authorities  in* control  of  such  foreign  country  or  territory  on  the 
order  of  the  Secretary  of  State  of  the  United  States,  and  such  authorities 
shall  secure  to  such  a  person  a  fair  and  impartial  trial.    [R,  8.] 

Act  of  Aug.  12,  1848,  ch.  167,  9  Stat.  L.  302. 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  June  6,  1900,  ch.  793, 
31  Stat.  L.  656.    The  amendment  consisted  in  adding  the  three  provisos. 

Sections  5270  to  5280  constitute  title  LXVI  of  the  Revised  Statutes,  "Extradition." 

The  provisions  of  R.  S.  sees.  5270-5277  inclusive,  with  their  amendments  were  made 
applicable  to  the  Philippine  Islands  by  an  Act  of  Feb.  6,  1905,  ch.  454,  |  1,  33  Stat. 
L.  698.    See  the  title  Philippine  Islands. 
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I.  Constitutionalitj,  267. 
II.  Jurisdiction  of  federal  goTemment 

over  extraditions,  267. 
IIL  TreatT  as  affecting  right  to  extra- 
dition, 267. 
rv.  Applicability  to  future  treaties,  269. 
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VIII.  Complaint,  272.  ^ 
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1.  Foreign,  273.  / 

2.  Domestic,  274.        ' 
X.  Bail,  274. 

XI.  Jurisdiction  to  hear  complaint,  275. 
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XIII.  Adjournments,  277. 

XIV.  Decision    and    subsequent    proceed- 

ings, 278. 
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2.  Review  of  decision,  278. 

3.  Second  warrant  of  arrest,  279. 
XV.  Method  of  surrender  as  defense  to 

crime,  280. 

XVI.  Trial  for  different  offense,  281. 


I.    CONSTITDnOWALlTT 

Applicability  of  fifth  amendment. —  The 
provision  of  the  fifth  amendment,  that 
*'  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime  unless 
on  presentment  or  indictment  of  a  grand 
jury,"  does  not  apply  to  persons  held  in 
extradition  proceedings  to  answer  such 
crimes  in  foreign  countries.  Ew  p.  La. 
Hantia,  (S.  D.«N.  Y.  1913)  206  Fed.  330. 

Applicability  of  sixth  amendment. — ^The 
provision  of  the  sixth  amendment,  requir- 
mg  the  accused  in  criminal  prosecutions 
''to  be  confronted  with  the  witnesses 
against  him,"  obviously  applies  to  crim- 
inal prosecutions  tried  here,  and  not  to 
persons  extradited  for  trial  under  tr^ties 
with  foreign  countries  whose  laws  may  be 
entirely  different.  Ew  p.  La  Mantia, 
(S.  D.  N.  y.  1918)  206  Fed.  330. 

Due  process  of  law. —  Where  an  extra^ 
dition  treaty  subsists  with  a  foreign  gov- 
ernment under  the  Constitution  and  law 
of  the  land,  a  surrender  of  an  alleged  fu- 
gitive in  pursuance  thereof  is  in  accord- 
ance with  the  due  process  of  law  clause  of 
the  Constitution.  JS7a>  p.  Charlton,  (1911) 
185  Fed.  880,  affirmed  229  U.  S.  447. 

Constitutionality  of  proviso. —  This  Act 
is  not  unconstitutional  and  void  in  that 
it  does  not  secure  to  the  accused,  when 
surrendered  to  a  foreign  country  for  trial 
in  its  tribunals,  all  of  the  rights,  priv- 
ileges, and  immunities  that  are  guaranteed 
by  the  Constitution  to  persons  charged 
with  the  commission  in  this  country  of 
crime  against  the  United  States.  Neely  v, 
Henkel,  (1901)  180  U.  S.  109,  21  S.  Ct. 
302,  45  IT.  S.  (L.  ed.)  448,  affirming  In  re 
N^ly,   (1900)   103  Fed.  626. 


11.  Jurisdiction  of  Federal  GovERNKEin: 
OVER  Extradition 

Exclusive  jurisdiction  of  federal  govern- 
ment.—  The  foreign  intercourse  of  this 
country  has  been  conferred  upon  the  fed- 
eral government,  and  the  treaties  which 
govern  the  rights  and  conduct  of  the  par- 
ties, and  the  Acts  of  Congress  relating 
thereto,  are  in  their  nature  exclusive; 
though  it  can  hardly  be  admitted  that, 
even  in  the  absence  of  treaties  or  Acts  of 
Congress  on  the  subject,  the  extradition  of 
a  fugitive  from  justice  can  become  the 
subject  of  negotiation  between  a  state  of 
the  Union  and  a  foreign  government.  U. 
S.  V.  Rauscher,  (1886)  119  U.  S.  407,  7 
S.  Ct.  234,  30  U.  S.  (L.  ed.)  426;  (1841) 
3  Op.  Atty.-Gen.  661.  See  Ea>  p.  Holmes, 
(1840)   12  Vt.  63L 

A  state  latD,  providing  that  the  governor 
may,  in  his  discretion,  deliver  over  to  jus- 
tice any  person  found  within  the  state 
who  shall  be  charged  with  having  com- 
mitted, without  the  iurisdiction  of  the 
United  States,  any  crime  except  treason, 
is  unconstitutional  and  void.  Matter  of 
Vogt,  (1872)  44  How.  Pr.  (N.  Y.)  171; 
People  f.  Curtis,  (1872)  50  N.  Y.  321,  10 
Am.  Rep.  483. 

The  executive  of  a  state  has  no  power 
to  cause  a  fugitive  criminal  to  be  arrested, 
for  the  purpose  of  delivering  him  up,  at 
the  request  of  a  private  person,  without 
the  interference  of  the  government  of  the 
countrv  within  whose  territorial  jurisdic- 
tion the  offense  is  alleged  to  have  been 
committed,  or  of  the  United  States.  Com. 
t?.  Deacon,  (1832)  10  Serg.  &  R.  (Pa.)  126. 

m.    Tbbatt    as    Affectinq    Right    to 
Extradition 

Rule  stated. —  Congress  has  a  perfect 
right  to  provide  for  the  extradition  of 
criminals  m  its  own  way,  with  or  without 
a  treaty  to  that  effect,  and  to  declare  that 
foreign  criminals  shall  be  surrendered 
upon  such  proofs  of  criminality  as  it  may 
judge  sufficient.  This  appears  to  have 
been  the  object  of  this  section,  which  is 
applicable  to  all  foreign  governmentcr 
with  which  lye  have  treaties  of  extradi- 
tion, and  by  its  very  terms  applies  ''  in 
all  cases  in  which  there  now  exists  or 
hereafter  may  exist,  any  treaty  or  conven- 
tion for  extradition."  Charlton  v.  Kelly, 
(1913)  229  U.  S.  447,  33  S.  Ct.  945,  67 
U.  S.  (L.  ed.)  1274, 46  L.  R.  A.  (N.  S.)  397. 

But  without  a  stipulation  by  treaty, 
however  fit  it  might  seem  in  point  of 
comity  or  morals  to  surrender  citizens  of 
other  countries  to  answer  for  offenses  com- 
mitted at  home  against  their  own  laws,  it 
is  usually  considered  that  there  is  no  po- 
litical obligation  under  the  law  of  nations 
to  do  it.  Matter  of  Sheazle,  (1845)  1 
Woodb.  ic  M.  66,  21  Fed.  Cas.  No.  12,734. 

A  nation  whose  citizen  or  subject  com- 
mits a  crime  within  its  own  jurifldiction, 
and   is   afterward   found   within   that   of' 
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another,  has  no  right  by  the  law  of 
nations,  upon  its  demand,  to  have  him 
delivered  up  by  that  other,  for  the  pur- 
pose of  being  tried  where  the  crime  was 
committed.  Jose  Ferreira  dos  Santos's 
Case,  (1835)  2  Brock.  493,  7  Fed.  Cas. 
No.  4,016. 

When  a  treaty  provides  for  the  extra- 
dition of  fugitives  charged  with  particular 
crimes,  the  reciprocal  duty  of  either 
nation  to  deliver  up  to  the  justice  of  the 
other,  persons  charged  with  crime,  is  con- 
fined to  the  particular  cases  for  which  the 
treaty  has  provided.  But  the  existence  of 
a  treaty  which  provides  for  extradition 
for  certain  crimes  does  not  deprive  either 
nation  of  the  power  and  right  to  exercise 
its  own  discretion  as  an  incident  to  its 
sovereignty  in  cases  not  coming  within 
the  terms  of  the  treaty.  Ea  p.  Foss, 
(1894)  102  Cal.  347,  36  Pac.  669,  41 
A.  S.  R.  182,  25  L.  R.  A.  693. 

One  accused  of  having  committed  a  crime 
in  a  foreign  country  cannot  be  remanded 
to  the  foreign  government  for  tirial  unless 
the  case  is  provided  for  by  the  terms  of 
some  treaty.  U.  8.  v.  Davis,  (1837)  2 
Sumn.  482,  26  Fed.  Cas.  No.  14,932. 

Where  a  complaint  charges  an  offense 
covered  by  treaty  and  another  offense  not 
included  in  the  treaty,  the  court  will 
assume  that  the  foreign  jurisdiction  will 
respect  its  convention  and  not  try  the  per- 
son charged  with  the  crime  upon  oUier 
charges  than  those  upon  which  extradition 
is  allowed.  Kelly  t;.  GriflSn,  (1916)  241 
U.  S.  6,  36  S.  Ct.  487. 

It  if  the  established  rule  of  the  United 
States  neither  to  grant,  nor  to  ask  for, 
extradition  of  criminals  unless  in  cases 
for  which  stipulation  is  made  by  express 
convention.  (1854)  6  Op.  Atty.-Gen.  431; 
(1863)   6  Op,  Atty.-Gen.  85. 

The  President  would  not  he  justified  in 
directing  the  surrender  of  a  person,  in 
order  that  he  may  be  brought  to  trial  in 
the  country  where  he  is  supposed  to  have 
committed  an  offense,  when  there  is  no 
stipulation  by  treaty  between  the  two 
governments  for  the  mutual  delivery  of 
fugitives.  (1831)  2  Op.  Atty.-Gen.  452; 
(1833)  Op.  Atty.-Gen.  659. 

Effect  of  conflicting  treaty. —  The  effect' 
of  a  treaty  of  a  later  date  than  a  statute 
is  to  supersede  the  statute  in  so  far  as 
there  is  a  necessary  conflict.  Charlton  v, 
Kelly,  (1913)  229  U.  S.  447,  33  S.  Ct, 
946,  57  U.  S.  (L.  ed.)  1274,  46  L.  R.  A. 
(N.  S.)   397. 

Offense  not  included  in  treaty. —  As  to 
offenses  not  covered  by  an  extradition 
treaty  between  two  countries,  they  stand 
toward  each  other  as  though  there  were 
no  treaty,  and  either  may  exercise  its  dis- 
cretion as  to  the  surrender  of  a  fugitive 
on  demand  of  the  other;  and  where  such 
a  demand  has  been  acceded  to,  either  un- 
der the  obligation  of  a  treaty  or  as  an 
act  of  comity,  the  accused  is  triable  in 
the  courts  of  the  country  to  which  he  is 


returned  on  the  charge  upon  which  he  was 
surrendered.  Greene  v.  U.  S.,  (C.  C.  A. 
1907)  154  Fed.  401,  86  €.  O.  A.  261,  affirm- 
ing (1906)  146  Fed.  803.  There  can  be 
no  extradition  at  the  request  of  a  foreign 
nation  charging  the  offense  of  murder  on 
the  high  seas  or  piracy,  when  the  treaty 
is  confined  expressly  to  persons  who  are 
charged  with  havin|f  committed  certain 
offenses  within  the  jurisdiction  of  either 
nation.     (1798)  1  Op.  Atty.-Gen.  83. 

To  warrant  the  extradition  of  a  person 
to  Italy  under  section  7,  article  2  of  the 
treaty  of  March  23,  1868,  16  Stat.  L. 
630  (see  title  Treaties),  which  provides 
for  the  extradition  of  persons  charged  with 
"  the  embezzlement  of  public  moneys  com- 
mitted within  the  jurisdiction  of  either 
party  or  public  officers  or  depositors,** 
where  the  accused  was  charged  with  hav- 
ing as  treasurer  of  a  hospital  embezzled 
its  funds,  it  was  held  that  the  proof  must 
show  that  the  hospital  was  a  public  insti- 
tution, that  the  accused  as  its  treasurer 
was  a  public  officer  or  depositor,  and  that 
the  money  taken  was  public  money.  Em  p, 
Ronchi,   (1908)   164  Fed.  288. 

8peoifi,cdUy  named  crimes. —  When  a 
treaty  provides  for  the  extradition  of  per- 
sons charged  with  a  specifically  named 
crime,  it  includes  all  acts  which  were  at 
the  date  of  the  treaty  held  in  both  coun* 
tries  to  constitute  the  crime  specified.  If, 
since  the  date  of  the  treaty,  there  has  been 
passed  a  statute  giving  the  name  of  that 
crime  to  some  act  not  so  called  before, 
such  act,  although  designated  as  that 
crime,  will  not  constitute  an  extraditable 
offense  under  the  treaty.  *  In  re  Cross, 
(1890)  43  Fed.  617.  But  see  Muller's 
Case,  (1863)  6  PhUa.  (Pa.)  289,  20  Leg. 
Int.  (Pa.)  301,  17  Fed.  Cas.  No.  9,913. 

When  a  treaty  provides  for  the  extradi- 
tion of  persons  accused  of  a  common-law 
offense,  such  as  "burglary,"  a  person  in- 
dicted for  an  offense  which,  by  a  state 
statute,  is  defined  as  burglary  in  the  third 
degree,  is  not  charged  with  having  com- 
mitted an  extraditable  offense.  But  this 
is  not  a  matter  of  which  the  accused  can 
complain;  the  question  of  good  faith  is 
for  the  government.  Adriance  v.  Lagrave, 
(1874)  59  N.  Y.  110,  17  Am.  Rep.  317. 

Must  he  a  crime  in  hoth  ofmntries, — 
The  general  principle  of  international  law 
is  that  in  all  cases  of  extradition  the  act 
done  on  account  of  which  extradition  is 
demanded  must  be  considered  a  crime  by 
both  parties.  Wright  v,  Henkel,  (1903) 
190  U.  S.  40,  23  S.  a.  781,  47  U.  S.  (L. 
ed.)  948.  And  it  is  enough  if  the  particu- 
lar variety  of  crime  is  criminal  in  both 
jurisdictions.  So  where  the  charge  was 
perjury,  the  treaty  would  not  be  made  a 
dead  letter  because  some  possible  false 
statements  might  fall  within  the  Canadian 
law,  that  would  not  be  perjury  by  the  law 
of  Illinois.  Kelly  v.  Griffin,  (1916)  241 
U.  S.  6,  36  S.  Ct.  487. 
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Crime  under  state  statutes. —  As  there 
is  no  common  law  of  the  gQvernment  of 
the  United  States,  it  must  have  been  the 
intention  in  the  treaties  to  give  effect  to 
the  specific  crimes  mention^  as  under- 
stood in  the  legislation  of  the  several 
states.  MuUer's  Case,  (1863)  6  Phila. 
(Pa.)  289,  20  Leg.  Int.  (Pa.)  301,  17 
Fed.  Cas.  No.  9,913.  But  see  In  re  Wind- 
sor, (18«6)  6  B.  A  S.  522,  (Eng.)  118 
E.  C.  L.  522. 

Crimes  anterior  to  treaty.  —  In  some  of 
the  treaties  entered  into  by  the  United 
States  with  foreign  powers  it  is  expressly 
stipulated  that  the  treaty  shall  not  apply 
to  crimes  committed  before  its  date,  while 
in  others  only  certain  anterior  crimes  are 
excepted,  and  in  others  there  is  no  excep- 
tion of  such  crimes.  Where  the  language 
of  the  treaty  admits  of  such  a  construc- 
tion, and  where  such  crimes  are  not  ex- 
pressly excepted,  they  are  included  in  its 
operation.  In  re  De  Giacomo  (1874)  12 
Blatchf.  391,  7  Fed.  Cas.  No.  3,747.  And 
see  also  In  re  Stupp,  (1876)  12  Blatxshf. 
501,  23  Fed.  Cas.  No.  13,563. 

Accusation.  —  Unless  required  by  the 
terms  of  the  treaty,  there  need  be  no  such 
authorized  public  accusation  of  equivalent 
effect  with  what  is  in  the  United  States 
called  an  indictment  or  presentment.  So 
far  as  concerns  mere  accusation  in  the 
country  whose  government  miUces  the  ap- 
plication, any  proceeding  in  that  country 
under  which  evidence  has  been  or  might 
lawfully  be  taken  there,  with  a  view  either 
to  a  niture  criminal  prosecuticm  or  to 
deciding  whether  to  institute  one,  satisfies 
the  requirements  of  the  treaty.  Muller's 
Case,  (1863)  5  Phila.  (Pa.)  289,  20  Leg. 
Int.  (Pa.)  301,  17  Fed.  Cas.  No.  9,913. 

Political  offenses.  —  It  is  seldom  that 
persons  are  surrendered  for  mere  political 
offienses.  Matter  of  Scheasle,  (1845)  1 
Woodb.  &  M.  66,  21  Fed.  Cas.  No.  12,734. 
The  question  as  to  whether  the  accused 
is  wanted  ( in  the  legal  sense  of  that  term) 
upon  a  criminal  charge  and  that  it  is  not 
sought  to  secure  him  from  a  country  upon 
which  he  is  depending  as  an  asylum  be- 
cause of  political  matters  and  that  the 
treaty  is  not  actually  used  as  a  subterfuge, 
is  to  be  determined  by  the  government  of 
the  United  States  through  the  Secretary 
of  Stotc.  In  re  Lincoln,  (E.  D.  N.  Y. 
1915)  228  Fed.  70. 

Offense  in  the  house  of  foreign  min- 
ister.—  Ab  to  the  right  to  surrender  to  a 
foreign  government  one  who  has  committed 
an  offense  in  the  house  of  a  foreign  min- 
ister, see  Hespublica  v.  De  Longchamps, 
(1784)  1  DaU.  (Pa.)  Ill,  1  U.  S.  (L.  ed.) 
59.  The  case  was  prior  to  the  Federal 
C<Histitution. 

IV.  Applicability   to   Futube   Tbeatiss 
Applies  to  future  treaties.— This  section 
•*  is  evidently  intended  to  apr.ly  to  treaties 
that  mi^ht  thereafter  be  made,  as  well  as. 
to  treaties  then  existing.''    It  was  so  held 


in  Ex  p.  Van  Hoven,  (1876)  4  Dill.  411,  28 
Fed.  Cns.  No.  16,858,  and  the  Act  of  Aug. 
12,  1848,  which  was  gubatantially  the 
same  as  this  section,  expressly  declared 
that  these  provisions  are  to  be  applied  "  in 
all  cases  m  which  there  now  exists,  or 
hereafter  may  exist,  any  treaty  or  conven- 
tion for  extradition."  Castro  v.  De 
Uriarte,  (S.  D.  N.  Y.  1883)  16  Fed.  93. 

V.   CoNSTBUcnoiT   OP  Treaties 

Constmction  of  treaties. —  In  the  con* 
struction  and  carrying  out  of  extradition 
treaties  the  ordinary  technicalities  of 
criminal  proceedings  are  applicable  only 
to  a  limited  extent,  since  an  exact  corre- 
spondence between  the  laws  of  the  two 
countries  cannot  be  expected,  and  the  only 
purpose  of  extradition  is  to  put  the  ac* 
cused  on  trial  under  the  laws  of  his  own 
couotry.  U.  S.  v.  Greene,  (1906)  146  Fed, 
766. 

The  construction  of  an  extradition 
treaty,  made  by  the  Qonstitution  a  part  of 
the  supreme  law  of  the  land,  is  for  the 
courts,  and  they  are  not  bound  by  the 
construction  placed  thereon  by  the  execu- 
tive or  diplomatic  branches  of  the  govern- 
ment, or  by  the  foreign  country  with  which 
the  treaty  is  made.  Ew  p.  Charlton, 
(1911)    185  Fed.  880. 

This  section  and  an  extradition  treaty 
between  the  United  States  and  a  foreign 
country  must  be  construed  together  to 
determine  the  requisites  of  a  formal  de- 
mand for  the  surrender  of  a  fugitive,  ex- 
cept that  a  treaty,  when  later,  controls 
where  it  is  in  irreconcilable  conflict  with 
the  statute.  Ew  p.  Charlton,  (1911)  185 
Fed.  880. 

If  one  construction  of  a  treaty  assures 
a  reasonable  opportunity  for  each  govern- 
ment to  furnish  the  other  the  proofs  nec- 
essary to  justify  the  continued  detention 
of  suspected  criminals,  while  another  con- 
struction facilitates  the  escape  of  fugitives 
from  justice  and  tends  to  impede  the 
punishment  of  crime,  the  former  is  to  be 
preferred  in  the  absence  of  compelling 
words  to  the  contrary.  (1908)  27  Op. 
Atty.-Oen.  4. 

\Vhile  the  phraseology  of  the  treaties 
should  not  be  applied  with  too  much  lati- 
tude, an  adherence  to  it  so  close  as  to 
exclude  reasonable  cosmopolitan  interpre- 
tation of  them  should  be  not  less  avoided 
as  too  narrow.  Muller's  Case,  (1863)  5 
Phila.  (Pa.)  289,  20  Leg.  Int.  (Pa.)  301, 
17  Fed.  Cas.  No.  9,913. 

Treaty  with  Italy. —  In  Ex  p.  FuderA, 
(1908)  162  Fed.  591,  it  was  held  that 
article  1  of  the  extradition  treaty  of  1868 
between  the  kingdom  of  Italy  and  the 
United  States  (Act  March  23,  1868,  15 
Stat.  L.  629,  see  title  Treaties),  which 
provides  for  extradition  from  one  country 
to  the  other  of  persons  charged  with  crime 
in  the  demanding  country,  "  provided  that 
this  shall  be  done  only  upon  such  evidence 
of  criminality  as  according  to  the  laws  of 
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the  place  where  the  fugitive  or  person  so 
charged  shall  be  found  would  justify  his 
or  her  apprehension  and  commitment  for 
trial  if  the  crime  had  been  there  com- 
mitted," does  not  warrant  the  return  to 
Italy  of  a  person  there  charged  with  mur- 
der, where  the  only  evidence  presented  of 
his  connection  with  the  ofTense  is  hearsay. 
In  Ex  p.  Charlton,  (1911)  186  Fed.  880, 
affirmed  229  U.  S.  447,  it  was  h^ld  that 
the  court  would  not  declare  that  the  extra- 
dition treaty  between  the  United  States 
and  Italy,  referred  to  in   the  preceding 

faragraph,  is  abrogated  merely  because 
taly  refuses  to  surrender  its  subjects 
committing  crimes  in  the  United  States 
and  then  fleeing  to  Italy,  where  the  United 
States  has  desut  with  the  treaty  as  sub- 
sisting, and  has  honored  the  requisi- 
tion of  the  Italian  government  for  the  sur- 
render of  its  citizens,  and  that  the  court 
would  not  go  behind  such  acts  and  say 
that  the  treaty  has  been  ended. 

It  was  also  held  that  the  word  "per- 
sons" in  the  extradition  treaty  between 
the  United  States  and  Italy,  entered  into 
in  1868,  24  Stat.  L.  1001  (see  tiUe 
Tbbatieb),  providing  for  the  surrender  of 
persons  charged  wiUi  enumerated  crimes, 
18  sufficiently  broad  to  embrace  citizens 
and  subjects  of  the  contracting  parties; 
and  a  citizen  of  the  United  States,  who 
while  in  Italy  commits  an  o£fense,  and 
who  then  flees  to  the  United  States,  is 
within  the  treaty  and  may  be  extradited 
thereunder,  though  Italy  has  always  con- 
strued the  word  so  as  to  include  its  citi* 
zens  and  subjects.  Ew  p.  Charlton,  (1911) 
185  Fed.  880. 

Treaty  loith  Mexico, —  The  forty  days 
during  which  a  prisoner  may  be  detained 
under  the  terms  of  article  X  of  the  treaty 
of  February  22,  1899,  31  Stat.  L.  1826 
(see  title  Treaties),  with  Mexico,  "to 
await  the  production  of  the  documents 
upon  which  the  claim  for  extradition  is 
founded,"  must  be  coftsidered  as  meaning 
forty  days  prior  to  the  production  of  the 
documents  to  the  State  Department  in  the 
United  States,  or  to  the  corresponding 
branch  of  the  Mexican  government;  and 
if  such  documents  are  thus  produced 
within  the  forty  days,  the  suspected  crim- 
inal has  no  absolute  right  or  release  under 
the  treaty,  but  may  be  detained  for  a  rea- 
sonable additional  period  to  afford  time 
for  an  investigation  into  his  probable  guilt 
or  innocence.     (1908)  27  Op.  Atty.-Gen.  4. 

Treaty  with  Great  Britain, —  The  treaty 
of  July  12,  1889,  art.  3,  26  Stat.  L.  1509 
(see  title  Tbeatibs),  between  the  United 
States  and  Great  Britain,  provides  that 
no  person  surrendered  by  or  to  either 
country  shall  be  tried  for  any  offenses 
committed  prior  to  his  extradition  other 
than  the  offense  for  which  he  was  sur- 
rendered. Article  6  provides  that  the 
extradition  fugitives  under  that  treaty  and 
the  treaty  of  1842  (see  title  Tbkatiks) 
shall  be  carried  out  in  conformity  to  the 


laws  regulating  extradition  in  force  in  the 
surrendering  state.  The  Canadian  Extra- 
dition Act  is  said  to  provide  that  it  does 
not  authorize  the  issue  of  an  extradition 
warrant  to  any  state  or  country  in  which 
the  person  may  be  tried  after  extradition 
for  any  other  offense  than  that  for  which 
he  was  extradited,  unless  assurance  is  first 
given  that  he  shcJl  not  be  so  tried.  R.  S. 
sec.  5275,  infra,  p.  283,  provides  for  the 
security  against  lawless  violence  of  per- 
sons extradited  into'  this  country,  until 
they  have  been  tried  for  the  offenses  for 
which  they  have  been  extradited,  etc.,  and 
for  a  reasonable  time  thereafter.  It  has 
been  held  that  one  extradited  from  Canada 
is  not  immune  from  trial  for  another 
offense  committed  after  his  extradition, 
and  before  given  opportunity  to  return  to 
Canada,  and  that  though  the  Canadian 
officials  might  have  refused  to  surrender 
him  without  receiving  the  assurance  re- 
ferred to  in  the  Canadian  Act,  as,  by 
surrendering  him  without  such  assurance, 
the  rights  of  the  United  States  and  the 
state  were  limited  only  by  the  treaty, 
i^a?  p.  Collins,  (1907)  151  Cal.  340,  90Pac. 
827,  91  Pac.  397,  129  A.  S.  R.  122. 

An  indictment  charging  a  conspiracy  to 
defraud  the  United  States  between  an 
officer  and  agent  of  the  government  and 
his  codefendants,  which  sets  out  facts 
showing  a  corrupt  agreement  between  the 
defendants  and  overt  acts  by  means  of 
which  the  purpose  of  such  agreement  was 
effected  and  the  government  defrauded, 
charges  fraud  by  an  agent  and  participa- 
tion therein  by  the  other  defendants, 
within  the  meaning  of  clauses  4  and  10 
of  article  1  of  the  extradition  treaty  of 
1890  (Act  March  25,  1890,  26  Stat.  L. 
1509,  see  title  Tbeatiss)  between  Great 
Britain  and  the  United  States,  and  is 
sufficient  to  warrant  their  extradition  for 
trial  thereunder.  U.  S.  v.  Greene,  (1906) 
146  Fed.  766. 

An  information  in  extradition  proceed- 
ings charging  accused  with  "  assault  with 
intent  to  kill  and  murder"  sufficiently 
brings  the  offense  within  article  10  of  the 
treaty  with  Great  Britain,  authorizing 
extradition  of  persons  charged  with  "as- 
sault with  intent  to  commit  murder." 
U.  S.  V,  Piaza,   (1904)    133  Fed.  998. 

The  omission  of  the  words  "or  be 
punished"  from  the  provision  of  article 
3  of  the  extradition  treaty  of  July  12, 
1889,  26  Stat.  L.  1508  (see  title 
Tbeatibs),  with  Great  Britain,  that  no 
person  extradited  "  shall  be  triable  or  be 
tried  "  for  any  crime  or  offense  committed 
prior  to  his  extradition  other  than  the 
offense  for  which  he  was  surrendered  until 
he  shall  have  had  an  opportunity  of  re- 
turning to  the  country  from  which  he 
was  surrendered,  does  not  justify  the  im- 
prisonment, upon  a  former  conviction  for 
another  and  different  offense,  of  a  person 
extradited  from  Canada  for  an  offense 
against  the  United  States,  until  he   has 
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had  an  opportunity  to  return  to  Canada  — 
•specially  where  extradition  has  been  re- 
fused for  the  other  offense  —  since  this 
omission  is  inadequate  to  overcome  the 
positive  provisions  of  R.  8.  sees.  5272, 
5275,  ana  the  otherwise  manifest  scope 
and  object  of  the  treaty,  and  tke  earlier 
Ashburton  treaty  of  1842,  wMch  are  to 
limit  imprisonment  as  well  as  the  trial  to 
the  crime  for  which  extradition  has  been 
demanded  and  granted.  Johnson  v, 
Browne,  (1907)  206  U.  S.  309,  27  S.  Ct. 
539,  51  U.  S.  (L.  ed.)  816. 

Tke  words  "  made  criminal  hy  the  law9 
of  both  countries  "  in  a  treaty  should  not 
he  interpreted  as  limiting  its  scope  to 
Acts  of  Congress,  and  eliminating  the 
operation  of  the  laws  of  the- states.  To  do 
BO  would  largely  defeat  the  object  of  extra- 
dition treaties  by  ignoring  the  fact  that  for 
nearly  all  crimes  and  misdemeanors  the 
laws  of  th«  states,  and  not  the  enactments 
of  Congress,  must  be  looked  to  for  the 
definition  of  the  offense.  There  are  no 
common-law  crimes  of  the  United  States, 
and  in  most  of  the  states  the  criminal  law 
has  been  recast  in  statutes,  the  common 
law  being  resorted  to  in  aid  of  definition. 
Wright  V.  Henkel,  (1903)  190  U.  S.  40, 
23  S.  Ct.  781,  47  U.  S.   (L.  ed.)    948. 

Jurisdiction. —  By  treaty  between  the 
United  States  and  Prussia,  "the  mutual 
delivery  of  criminals,  fugitives  from  jus- 
tice, in  certain  cases,"  was  provided  for, 
when  the  offense  was  ''committed  within 
the  jurisdiction  of  either  party."  The 
statute  of  Prussia  provided  that  a  Prus* 
sian  miffht  be  prosecuted  according  to  the 
criminal  law  of  Prussia,  who,  in  a  foreign 
country,  had  conomitted  an  act  which,  ac- 
cording to  the  laws  of  Prussia,  was  con- 
sidered a  crime  or  misdemeanor,  and  which 
was  pimiahable  by  the  laws  of  the  place 
where  it  had  been  committed.  It  was 
held  that  a  Prussian  who  was  charged 
with  having  committed  a  crime  in  Bel- 
anium  was  within  the  "  jurisdiction "  of 
Prussia,  and  should  be  surrendered  upon 
the  request  of  the  government  of  the 
German  empire.  In  re  Stupp,  (1873)  11 
Blatchf.  124,  23  Fed.  Cas.  No.  13,662. 

After  the  above  decision  was  rendered, 
upon  commitment  by  the  commissioner  to 
await  the  issuing  of  a  warrant  for  the 
surrender  of  the  accused,  the  Secretary  of 
State  submitted  the  question  to  the  Attor- 
ney-General, who  advised  that  the  "  juris- 
diction "  referred  to  in  the  treaty  was  not 
the.  jurisdiction  of  the  person,  under  the 
Prussian  statute,  but  the  territorial  juris- 
diction of  the  demanding  party,  and  that 
the  accused  was  not  demandable.  (1873) 
14  Op.  Atty.-Gen.  281. 

VI.  Foreign  Governments 

CnlMi  —  Within  the  meaning  of  this  Act, 

Cuba  is  a  foreign  territory. —  It  cannot 

be  regarded  in  any  constitutional,  legal,  or 

international  sense  a  part  of  the  territory 


of  the  United  States.  Neely  v,  Henkel, 
(1901)  180  U.  S.  109,  21  S.  Ct.  302,  45 
U.  S.  (L.  ed.)  448,  affirming  In  re  Neely, 
(1900)   103  Fed.  626. 

Embezzler  of  Cuban  public  funds, —  It 
was  held  that  a  case  of  a  public  employee, 
who  had  charge  of  the  collection  and  de- 
posit of  moneys  of  the  department  of 
posts  of  the  city  of  Havana,  and  who  was 
alleged  to  have  taken  and  embezzled  cer- 
tain of  the  public  funds  of  Cuba,  came 
within  the  provisions  of  this  Act;  and 
that  the  court  below  having  found  that 
there  was  probable  cause  to  believe  the 
accused  guilty  of  the  offenses  charged,  the 
extradition  order  was  proper,  and  no 
ground  existed  for  his  discharge  on  habeas 
corpus.  Neely  t?.  Henkel,  (1901)  180  U.  S. 
109,  21  S.  Ct.  302,  46  U.  S.  (L.  ed.)  448, 
affirming  In  re  Neely,  (1900)  103  Fed. 
626. 

Where  a  crime  toas  committed  on  a  ves- 
sel  registered  at  a  Cuban  port,  Cuba  being 
at  tluit  time  under  a  military  governor 
appointed  by  the  United  States,  it  was 
held  that  as  Chiba  was  at  the  time  a 
foreiffn  country,  and  removed  from  the 
jurisdiction  of  the  United  States  <?on8titu- 
tion.  the  defendant  was  amenable  to  the 
laws  of  Cuba,  and  the  federal  courts  had 
no  jurisdiction  of  the  matter.  U.  8.  v. 
AsBia,  (1902)  118  Fed.  915,  following 
Neely  i?.  Henkel,  (1901)  180  U.  S.  109, 
21  S.  Ct.  302,  45  U.  S.   (L.  ed.)   448. 

Porto  Rico. —  Extradition  from  a  state 
or  territory  of  the  United  States  to  Porto 
Rico  is  not  authorized  bv  the  statute  re- 
lating to  extradition  to  foreign  countries. 
In  re  Kopel,  (1W)6)  148  Fed.  605. 

Vn.  NEGBSSTrr  and  SuFFicjumcnr  of  De- 
mand FOB  Extradition 

Necessity. —  No  prior  demand  by  a 
foreign  government  is  necessary  before  the 
arrest  of  a  fugitive  from  the  justice  of 
such  government  in  extradition  proceed- 
ings. Ex  p.  Zentner,  (1910)  188  Fed.  344; 
Ewp.  Schorer,  (E.  D.  Wis.  1912)  197  Fed. 
67. 

From  whom  demand  must  come. —  De- 
mands of  extradition  must  come  from  the 
supreme  executive  authority  of  the  nation 
demanding  it.  International  Extradition, 
(1864)   7  Op.  Atty.-Gen.  6. 

Notification  of  escape  by  foreign  local 
officer,^  A  mere  notification  by  the'  local 
officer  of  a  foreign  government  that  an 
alleged  criminal  has  escaped  is  not  suf- 
ficient prim^  facie  evidence  of  the  guilt 
of  the  accused  to  warrant  t^e  interposi- 
tion of  the  President.  International  Ex- 
tradition,  (1864)    7  Op.  Atty.-Gen.  6. 

'^ Request"  equivalent  to  a  ^demand." 
—  Where  an  extradition  treaty,  providing 
for  the  surrender  of  persons  committing 
enumerated  crimes,  exists  between  the 
United  States  and  a  foreign  government,  a 
"  request "  by  the  foreign  government  for 
the  surrender  of  a  fugitive  is  a  suMcient 


272 


3  FED.  STAT.  ANN.  (2d  Ed.) 


"  demand  "  for  the  surrender.  Ew  p.  Charl- 
ton, (1911)  1S5  Fed.  880,  affirmed  229 
U.  8.  447. 

VIII.  Ck)ifFLAiirr 

Form  and  contents. —  8hoiD  authority 
of  commiasUmm; —  It  is  not  necessary  for 
the  complaint  to  show  that  the  commis- 
sioner had  authority  to  issue  the  warrant 
in  question,  if  it  shows  that  he  had  au- 
thority for  the  issuance  of  warrants  in 
such  extradition  cases  as  would  include 
the  one  in  question.  In  re  Farez,  (1869) 
7  Blatchf.  34,  346,  491,  8  Fed.  Cas.  No. 
4,644,  4,646,  4,646;  Ew  p.  Lane,  (1881)  6 
Fed.  36. 

Technicality. —  The  complaint  is  not  re- 
quired to  be  as  precise,  technical,  and 
formal  as  an  indictment,  it  being  neces- 
sary only  that  the  substance  of  th«  ofTense 
be  clearly  set  forth,  so  that  the  court  can 
see  that  the  complaint  alleges  the  com- 
mission of  on«  or  more  of  the  crimes  enu- 
merated in  the  treaty.  In  re  Roth,  (1883) 
16  Fed.  506;  In  re  Hendrich,  (1867)  6 
Blatchf.  414,  11  Fed.  Cas.  No.  6,369;  In  re 
Farez,  (1869)  7  Blatchf.  34,  345,  491,  8 
Fed.  Cas.  No.  4,644,  4.645,  4,646,  where  the 
court  said:  "It  certainly  could  never 
have  been  intended  by  the  treaty-making 
power,  that  an  alleged  fugitive  should  be 
arrested  upon  a  complaint  less  specific 
than  such  as  would  be  required  in  the  case 
of  an  offense  committed  in  the  United 
States." 

So  it  has  been  held  that  good  faith  to 
the  demanding  foreign  government  -*e- 
quires  the  surrender  of  the  accused  in 
extradition  proceedings  if  there  is  pre- 
sented, even  in  somewhat  untechnical 
form,  such  reasonable  ground  to  suppose 
him  guilty  of  crime  as  to  make  it  proper 
that  he  should  be  tried.  Glucksman  v, 
Henkel,  (1911)  221  U.  S.  508,  31  S.  Ct 
704,  56  U.  S.  (L.  ed.)  830. 

Under  article  10  of  the  extradition 
treaty  with  Great  Britain  of  1842,  a  com- 
plaint for  the  arrest  and  examination  of 
an  alleged  offender  is  not  required  to  set 
out  the  offense  with  the  particularity  of 
an  indictment,  but  is  sufficient  if  it  con- 
forms to  the  requirements  of  a  preliminary 
complaint  under  the  local  law  where  the 
accused  is  found.  In  re  Herskovitz, 
(1901)  136  Fed.  713.  Of  simiUr  effect 
see  Ea  p.  Zentner,   (1910)    188  Fed.  344. 

Upon  information  and  belief. —  A  com- 
plaint made  before  the  commissioner  solely 
upon  information  and  belief  is  bad,  but  if 
the  complainant  has  no  personal  knowl- 
edgo  of  the  facts,  it  may  be  made  upon  in- 
formation and  belief,  provided  the  source 
of  such  information  and  the  grounds  of 
such  belief  be  stated,  and  a  properly  certi- 
fied copy  of  the  indictment  or  equivalent 
proceeding  which  has  been  found  in  a 
foreign  country,  or  a  copy  of  the  deposi- 
tions of  witnesses  having  actual  knowl- 
edge of  the  facts,  taken  under  the  treaty 
and  Act  of  (ingress,  be  annexed  to  the 


complaint.  Rfee  v.  Ames,  (19(^1)  180  tT. 
S.  371,  21  fi.  Ct.  406,  45  U.  S.  (L.  ed.) 
677. 

So  it  has  been  held  that  a  complafnt 
made  unon  information  and  belief  is  suffix 
cient  where  it  sets  forth  that  it  is  made 
by  authority  of  and  at  the  request  of  the 
proper  officials  of  the  requesting  country, 
and  that  the  information  upon  which  it  is 
based  was  communicated  to  the  complain" 
ant  by  those  officials.  While  it  is  advis-' 
able  that  certified  copies  of  the  foreign 
complaint  and  warrant  be  attached  to 
and  made  a  permanent  part  of  the  com- 
plaint, yet  it  is  sufficient  if  those  docu- 
ments, alleging  positively  the  respondent's 
guilt,  are  presented  to  the  commissioner 
with  the  complaint,  and  if  depositions 
showing  probable  cause  are  produced  at 
the  hearing.  Powell  «.  United  States, 
(C.  C.  A.  6th  Cir.  1913)  206  Fed.  400, 
124  C.  C.  A.  282. 

A  complaint  made  upon  information  and 
belief  alone  is  fatally  defective;  but  **if 
depositions  have  been  taken  in  a  foreign 
country  tending  to  show  the  accused  guilty 
of  the  crime,  or  if  an  indictment  has  been 
found  against  him,  or  if  the  representa- 
tive of  the  foreign  government  demanding 
his  extradition  has  fully  informed  him- 
self with  regard  to  the  particular  events 
by  conversations  with  persons  who  wit- 
nessed them,  he  may  make  a  complaint 
upon  information  and  belief;  but  in  such 
case  ...  he  should  set  forth  with  some 
particularity  the  sources  and  details  of 
nis  information,  or  the  grounds  for  sup- 
posing the  defendant  to  be  guilty."  Ecb  p. 
Lane,  (1881)   6  Fed.  34. 

The  fact  that  the  first  count  of  the  com- 
plaint was  solely  upon  information  and 
belief  does  not  impair  the  sufficiency  of 
other  counts  which  purport  on  their  face 
to  be  made  upon  personal  knowledge  of  the 
complainant.  Rice  v.  Ames,  (1901)  180 
U.  S.  371,  21  S.  Ct.  406,  45  U.  S.  (L.  ed.) 
577. 

It  has  been  held  that  a  complaint,  sped-, 
flc  in  its  charges,  made  upon  oath  hy  thd 
consul-general  of  a  foreign  country,  who' 
does  not  profess  to  any  personal  knowledge 
of  the  matters  charged  against  the  peti- 
tioner, but  whose  information  consists  of' 
telegrams  and  depositions,  is  sufficient  to' 
authorize  his  remand  for  examination  to 
the  commissioner  who  issued  the  warrant. 
Ea  p.  Van  Hoven,  (1876)  4  DUl.  416, 
28  Fed.  Cas.  No.  16,859. 

The  irregularity,  if  any,  in  making  % 
complaint  in  extradition  proceedings  on 
information  and  belief ,^  without  attaching' 
thereto  the  record  of  the  foreign  court 
which  is  the  basis  of  the  proceedings,  is 
cured  by  the  production  at  the  hearing  of 
such  record,  which  is  sufficient  to  justify 
the  detention  of  the  accused.  Yotdi  t7. 
Nolte,  (1909)  215  U.  S.  227,  30  S.  Ct  90,' 
64  U.  S.  (L.  ed.)  170,  affirming  (W.  D. 
Tpx.  1909)  166  Fed.  921. 

Necessity  for  incorporation  of  foreign 
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record  in  complaint. —  To  give  jurisdiction 
to  a  United  States  commissioner  of  a 
proceeding  to  extradite  a  fugitive  from 
the  justice  of  a  foreign  state,  the  record 
of  proceedings  before  the  foreign  court, 
and  the  depositions  of  witnesses  therein 
contained,  upon  which  the  extradition  pro- 
ceeding is  liased,  need  not  be  attached  to 
the  complaint,  if  they  are  in  the  custody 
and  keeping  of  the  one  making  the  com- 
plaint, and  the  commissioner  is  possessed 
of  the  informaton  which  they  contain, 
which  is  sufficient  to  satisfy  him  that  the 
proceeding  is  based  upon  real  grounds. 
Yordi  V.  Nolte,  (1909)  215  U.  S.  227,  SO 
S.  Ot.  90,  54  U.  S.  (L.  ed.)  170,  affirming 
(W.  D.  Tex.  1909)   186  Fed.  921. 

The  "  complaint  under  oath "  must  he 
on  behalf  of  the  foreign  government  that 
is  authorized  by  treaty  to  have  the  sur- 
render made;  and  where  the  proceeding  is 
initiated  by  a  person  in  his  private  ca- 
pacity, there  must  be  satisfactory  evi- 
dence before  the  commissioner,  before  the 
proceeding  is  closed,  that  it  is  promoted 
by  the  foreign  government  or  carried  on 
by  its  authority.  In  re  Ferrelle,  (1886) 
28  Fed.  878. 

Where,  in  extradition  proceedings  under 
the  treaty  of  1842  between  the  United 
States  and  Great  Britain,  and  the  statutes, 
the  complaint  filed  before  the  commis- 
sioner did  not  disclose  the  fact  that  the 
proceedings  were  initiated  by  the  demand- 
mg  government,  or  that  the  party  filing 
the  affidavit  was  acting  otherwise  than  in 
his  private  capacity,  yet  it  appeared  in 
the  examination  before  the  conunissioner, 
or  elsewhere  than  in  the  complaint,  that 
the  proceedings  were,  in  reality,  initiated 
and  carried  on  by  the  foreign  government, 
and  that  the  complaining  witness  was  act- 
ing under  direct  authority  for  such  gov- 
ernment, it  was  held  that  all  require- 
ments in  this  respect  were  satisfactory, 
as  the  substance  rather  than  the  form 
should  be  regarded.  In  re  Herres,  (1887) 
33  Fed.  165,  reversing  In  re  Herres, 
(1887)   32  Fed,  583. 

"  The  judge  has  nothing  to  do  with  the 
question  whether  the  government  of  the 
foreign  country  has  duly  authorized  an 
application  for  the  extradition  to  be  made. 
The  law  is,  that  when  complaint  is 
made  on  oath  the  judge  is  to  examine 
the  evidence  of  criminality,  and,  if  he 
deems  it  sufficient  to  sustain  the  charge, 
shall  certify  the  same  to  the  Secretary  of 
State,  that  a  warrant  may  issue  upon  the 
requisition  of  the  proper  authorities  of 
the  foreign  government."  In  re  Diigau, 
(1874)  2  Lowell  367,  7  Fed.  Cas.  Xo. 
4,120. 

Evidence  of  special  authority  from  the 
demanding  government  to  the  party  mak- 
ing the  complaint  is  not  necessary;  if  the 
consular  title  is  appended  to  the  signature 
of  the  complaining  party  and  no  presnmn- 
tion  can  arise  from  the  complaint  that  it 
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was  made  otherwise  than  as  and  for  the 
foreign  government,  it  is  sufficient.  In  re 
Grin,  (1901)   112  Fed.  790. 

The  complaint  need  not  set  forth  that  a 
mandate  for  arrest  has  been  issued  by  the 
executive  department.  In  re  Macdonnell, 
(1873)  11  Blatchf.  79,  16  Fed.  Cas.  No. 
8,771. 

What  amounts  to  a  charge  of  crime.^ 
For  the  purposes  of  extradition,  one  who, 
in  his  absence,  has  been  convicted  in  con* 
tumaciam  of  a  criminal  offense  in  a  for- 
eign country,  is  to  be  regarded  only  as 
charged  with,  and  not  convicted  of,  the 
offense.  Ew  p.  Fudera,  (1908)  162  Fed. 
591. 

Facts  stated  do  not  constitute  crime.-^ 
While  it  may  be  unnecessary,  in  the  com- 
plaint required  by  statute,  to  state  any 
facts,  yet  if  the  charge  of  a  crime  is 
made  in  general  terms,  and  the  complaint 
also  contains  all  the  facts  on  which  that 
charge  is  made,  and  on  the  admitted  facts 
it  clearly  appears  that  no  such  crime  has 
been  committed,  the  complaint  then  dis- 
proves the  general  charge,  and  takes 
away  the  foundation  for  the  warrant. 
Matter  of  Heilbonn,  (1863)  1  Park.  Crim. 
(N.  Y.)    429. 

Crime  described  by  different  names. — 
If  the  complaint  intelligibly  describes  and 
identifies  the  offense,  and  if  the  offense  so 
described  is  punishable  by  the  laws  of  both 
countries,  and  if  by  any  name  it  is  in- 
cluded in  the  extradition  treaty,  that  is 
enough.  Powell  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1913)  206  Fed.  400,  124  C.  C.  A. 
282.  ■  See  also  Greene  v.  U.  S.  (C.  C.  A. 
1907)  154  Fed.  401,  85  C.  C.  A.  251, 
affirming  (1906)   146  Fed.  803. 

Verification.  —  A  complaint  sworn  to 
upon  information  and  belief  is  sufficient 
in  proceedings  for  the  extradition  of  a 
person  to  a  foreign  country,  where  it  is 
supported  by  the  testimony  of  witnesses 
who  are  stated  to  have  deposed,  and  who 
therefore  must  be  presumed  to  have  been 
sworn.  Glucksman  v.  Henkel,  (1911)  221 
U.  S.  508,  31  S.  Ct.  704,  55  U.  S.  (L.  ed.) 
830. 

Officer  authorized  to  administer  oath.  — 
The  oath  to  a  complaint  will  be  sufficient 
if  made  before  any  officer  authorized  to 
administer  oaths,  such  as  a  United  States 
commissioner.  In  re  Grin,  (1901)  112 
Fed.  790,  affirmed  (1902)  187  U.  S.  181, 
23  S.  Ct.  98,  47  U.  S.   (L.  ed.)  130. 

IX.  Wabbant  of  Arrest 

1.  Foreign 

Foreign  warrant  or  proceedings  upneces- 
Bary. —  "  It  is  not  a  necessary  preliminary 
step  to  an  investigation  here,  under  an 
extradition  treaty,  that  a  warrant  of  ar- 
rest should  have  been  issued,  or  proceed- 
ings had,  against  the  accused,  in  the  for- 
eign jurisdiction."  Ex  p.  Schorer,  ( E.  D. 
Wis.   1912)    197  Fed.  67;   In  re  Thomas, 
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(1874)  12  Blatchf.  370,  23  Fed.  Caa.  No. 
13,887. 

Sufficiency  of  foreign  warrant— When 
the  record  in  the  case  disclosed  an  authen- 
ticated copy  of  a  document,  signed  by 
"  The  Examining  Ma^strate  of  Royal  Su- 
perior Court  of  Munich,  Meidinger,  Royal 
Councillor,"  to  which  was  attached  the 
court  seal,  and  which,  after  description 
of  the  accused,  recited  the  charge  made 
against  hini>  the  provisions  of  the  Ger- 
man code,  his  flight  and  probable  guilt, 
and  concluded  with,  "The  arrest  of  Schorer 
for  the  purpose  of  being  placed  under  ex- 
amination IS  ordered  because  the  accused 
has  fled,"  it  was  held  to  be  sufficient  as- 
suming that  a  warrant  was  necessary.  Eod. 
p.  Schorer,  (E.  D.  Wis.  1912)  197  Fed.  67. 

Necessity  for  certificate  of  Secretary  of 
State. —  Under  this  section  a  certificate  of 
the  Secretary  of  State  that  application  for 
the  extradition  of  the  person  named  has 
been  made  by  the  foreign  government  is 
not  necessary  to  the  issuance  of  such  war- 
rant, even  where,  as  in  case  of  Russia,  the 
treaty  provides  for  such  certificate.  In  re 
Schlippenbach,  (1908)   164  Fed.  783. 

2.  Domestic 
Prerequisites  to  issuance  and  sufficiency. 
—  Upon  complaint  on  oath. —  The  com- 
missioner has  no  power  to  issue  the  war- 
rant, and  no  jurisdiction  under  the  stat- 
ute, until  a  complaint  on  oath  be  made 
before  him.  Matter  of  Ueilbonn,  (1853) 
1  Park.  Crim.  (N.  Y.)  429;  Ex  p,  McCabe, 
(1891)    46  Fed.   363. 

CommUaioner'e  authority.  —  Where  a 
warrant  is  issued  by  a  United  States  com- 
miaeioner  for  the  arrest  of  the  accused 
under  an  extradition  treaty,  it  must  show 
on  its  face  that  such  commissioner  has 
been  duly  authorized  by  a  United  St«,tee 
court  to  issue  the  same.  Ex  p.  Lane, 
(1881)  6  Fed.  34;  In  re  Kelley,  (1885) 
25  Fed.  270;  Ex  p.  McCabe,  (1891)  46 
Fed.  363;  In  re  Farez,  (1869)  7  Blatchf. 
34,  8  Fed.  Cas.  No.  4,644 ;,/n  re  Macdon- 
nell,  (1873)  11  Blatchf.  79,  16  Fed.  Cas. 
No.  8,771. 

The  description  of  the  offense  in  the 
warrant  of  arrest  may  follow  the  words 
of  the  treaty.  Castro  v.  De  Uriarte, 
(1883)  1-6  Fed.  95;  In  re  Macdonnell, 
(1873)  11  Blatchf.  79,  16  Fed.  Cas.  No. 
8,771. 

.  Issue  of  executive  mandate  no  pre- 
requisite.—  The  issuing  of  an  executive 
mandate  in  a  case  of  extradition  is  not, 
unless  required  by  an  extradition  treaty 
with  the  foreign  government,  the  prereq- 
uisite to  the  entertaining  of  proceedings 
and  the.  issuing  of  a  warrant  of  arrest  by 
a  magistrate.  In  re  Herres,  ( 1887 )  33 
Fed.  165,  reversing  32  Fed.  683;  Castro 
V.  De  Uriarte,  (1«83)  16  Fed.  93;  In  re 
Thomas,  (1874)  12  Blatchf.  370,  23  Fed. 
Cas.  No.  13,887;  In  re  Orpen,  (1898)  86 
Fed.  760;  Ex  p.  Ross,  (1869)  2  Bond  252, 
20   Fed.    Cas.    No.    12,069;    International 


Extradition,  (1856)  8  Op.  AUy.^en.  240; 
International  Extradition,  (1853)  6  Op. 
Atty.-Gen.  91;  In  re  Kelley,  (1874)  2 
Lowell  339,  9  Am.  L.  Rev.  167,  14  Fed. 
Cas.  No.  7,655. 

But  in  In  re  Farez,  ( 1869)  7  Blatchf.  34, 
8  Fed.  Cas.  No.  4,644,  it  was  held  that  the 
warrant  for  the  arrest  must  show  a  requi- 
sition by  the  foreign  government,  and  an 
authorization  by  &e  United  States  gov- 
ernment. See  also  In  re  Kaine,  ( 1852 )  14 
How.  103,  14  U.  S.  (L.  ed.)  345;  In  re 
Henrich,  (1867)  5  Blatchf.  414,  11  Fed. 
Cas.  No.  6,369;  In  re  Stupp,  (1875)  12 
Blatchf.  501,  23  Fed.  Cas.  No.  13,663; 
In  re  Heilbronn,  (1854)  12  N.  Y.  Leg. 
Obs.  66,  11  Fed.  Cas.  No.  6,323.  And  see 
In  re  Macdonnell,  (1873)  11  Blatchf.  79, 
16  Fed.  Cas.  No.  8,771,  where  this  point  is 

Request  of  foreign  government,  —  A 
warrant  is  valid  notwithstanding  that  it 
does  not  appear  that  the  proceedings  were 
instituted  at  the  request  or  by  the  author- 
ity of  the  foreign  government,  although 
such  request  or  authority  must  appear  at 
some  stage  of  the  proceedings.  In  re 
Orpen,  (1898)  86  Fed.  760;  In  re  Adutt, 
(1893)  55  Fed.  376;  In  re  Mineau,  (1891) 
45  Fed.  188;  International  Extradition, 
(1856)  8  Op.  Atty-Gen.  240. 

But  in  In  re  Farez,  (1869)  7  Blatchf. 
34,  8  Fed.  Cas.  No.  4,644,  it  was  held  that 
the  warrant  for  the  arrest  must  show  that 
the  foreign  government  has  made  requisi- 
tion, and  that  the  United  States  govern- 
ment has  authorized  the  apprehension  of 
the  accused.  See  also  In  re  Kaine,  ( 1852 ) 
14  How.  103,  14  U.  S.  (L.  ed.)  345;  In  re 
Henrich,  (1867)  5  Blatchf.  414,  11  Fed. 
Cas.  No.  6,369;  In  re  Stupp.  (1875)  12 
Blatchf.  501,  23  Fed.  Cas.  No.  13,563. 

Taken  from  state  custody. —  A  judg- 
ment debtor  committed  to  state  jail  on 
executions  and  writs  of  attachment  in  civil 
actions  against  the  body  of  the  prisoner 
as  an  absconding  debtor,  may  be  taken 
from  such  custody  by  a  writ  of  habeas 
corpus  issuing  from  a  federal  court  upon 
the  petition  of  a  United  States  deputy 
marsnal  who  holds  a  commissioner's  war- 
rant for  the  arrest  of  the  prisoner  on  ex- 
tradition proceedings  for  forgery  in  Can- 
ada, but  to  be  returned  to  the  jailer  if 
those  proceedings  fail.  In  re  Mineau, 
(1891)    45  Fed.   188. 

X.  Bail 

Rule  stated. —  It  has  been  held  that  a 
federal  court  has  power  independently  of 
statute  to  admit  to  bail  in  a  case  of  for- 
eign extradition  pending  examination,  but 
such  power  should  be  exercised  only  under 
the  most  pressing  circumstances.  However, 
where  the  plaintiff  in  an  action  in  New  - 
York    involving    his    whole    fortune    was 
arrested  on  an  extradition  warrant  from  • 
Canada  the  day   before  the  trial  of .  his 
case  was  to  begin,  at  the  instance  of  the:t 
adverse  party,  it  was  held  that  the  hard- 
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■hip  was  such  that  the  eourt  was  iustified 
in  enlarging  him  on  bail  until  the  trial 
of  his  case  could  be  completed.  In  re 
Mitchell,  (1900)   171  Fed.  289. 

Bail  cannot  be  granted  where  there  is  a 
eontinuanoe  of  the  proceedings  in  order 
that  further  eyidence  of  jirobable  guilt  of 
the  accused  may  be  obtained,  in  the  mat- 
ter of  extradition  from  a  foreign  country, 
as  no  provision  is  made  therefor.  In  re 
Carrier,  (1893)  57  Fed.  678. 

Not  only  is  there  no  statute  providing 
for  admission  to  bail  in  cases  of  foreign 
extradition,  but  this  section  and  R.  S.  sea 
5273  are  inconsistent  with  its  allowance 
after  committal.  Wright  v.  Henkel,  (1903) 
190  U.  S.  40,  23  S.  Ct.  781,  47  U.  8.  (L. 
ed.)   948. 

XI.  JuRxaDicnoir  to  Hsab  OoHFLAznr 
The  jurisdiction  of  the  commissioner  to 
hear  and  consider  evidence  and  make  the 
certificate  is  not  dependent  upon  the  fact 
that  he  issued  the  warrant  of  arrest.  In 
re  Grin  (1901)  112  Fed.  790,  affirmed  in 
Grin  v.  Shine,  (1902)  187  U.  S.  181,  23 
8.  Ct.  98,  47  U.  8.  (L.  ed.)  130. 

"  Where  the  warrant  of  arrest  is  return- 
able  before  a  commissioner  for  hearing,  It 
should  be  one  who  has  been  previously 
designated  by  the  Circuit  Court  under 
whi&  he  holw  his  office,  as  a  commissioner 
for  that  purpose."  In  re  Henrich,  (1867) 
5  Blatchf.  414,  11  Fed.  Cas.  No.  6,309, 
eiting  In  re  Kaine,  (1852)  14  How.  103, 
14  U.  8.  (L.  ed.)  345. 

Xn.  HSARHTG  OK  CoicPLAurr 
In  general. — Under  this  section  an 
alleged  fugitive  may  be  arrested  under  a 
warrant  issued  by  the  committing  magis- 
trate on  the  complaint  of  a  representative 
of  the  foreign  country,  and  the  commit- 
ting magistrate  can  only  determine 
whether  a  certificate  from  the  Secretary 
of  State  atteepting  that  the  requisition, 
has  been  made  by  the  foreign  government 
has  been  issued,  whether  tiie  offense 
charged  against  accused  is  extraditable 
under  any  treaty,  whether  the  person 
brought  before  him  is  the  one  accused  of 
crime,  and  whether  there  is  probable  cause 
for  holding  accused  for  trial,  and  tiie  evi- 
dence in  that  respect  must  be  such  as, 
according  to  the  law  of  the  state  in  which 
accused  is  apprehended,  is  sufficient  to 
commit  him  for  trial.  Bm  p.  Charlton, 
(1911)  185  Fed.  880,  affirmed  (1913)  229 
U.  S.  447,  33  8.  Ct.  945,  67  U.  8.  (L.  ed.) 
1274,  46  L.  R.  A.  (N.  8.)  397. 

Precedent  formalitiea — Unless  treaty 
stipulations  require  another  or  a  different 
course  to  be  pursued,  the  foreign  country 
is  authorized  to  institute  the  proceedings 
under  this  section  without  any  precedent 
formalities.  Ew  p.  Schorer,  (E.  D.  Wis. 
1912)  197  Fed.  67. 

Nature  of  hearings — The  proceeding  to 
determine  whether  the  accused  should  be 
extradited  is  not  to  be  regarded  as  in  the 


nature  of  a  final  trial  by  which  the  nris- 
oner  could  be  convicted  or  acquitted  of 
the  crime  charged  against  him.  but  rather 
of  the  character  of  those  preliminary  ex- 
aminations which  take  place  evexj  day 
in  this  country  before  an  examinmg  or 
committing  magistrate  for  the  purpose  of 
determining  whether  a  case  is  made  out 
which  will  justify  the  holding  of  the  ac- 
cused, either  by  imprisonment  or  under 
bail,  ultimately  to  answer  to  an  indict- 
ment, or  other  proceeding,  in  which  he 
shall  be  finally  tried  upon  the  charge 
made  against  him.  Charlton  v.  Kelly, 
(1913)  229  U.  8.  447,  33  8.  Ct.  945,  57 
U.  8.  (L.  ed.)  1274,  46  L.  R.  A.  (N.  8.) 
397. 

Probable  omae. —  The  only  question  to 
be  determined  by  the  commissioner  is  that 
of  probable  cause;  or,  to  use  the  language 
common  in  treaties,  whether  there  is  sudi 
evidence  of  criminality  as  will  justify  the 
apprehension  and  commitment.  Ew  p. 
Schorer,  (£.  D.  Wis.  1912)   197  Fed.  67. 

In  order  to  justify  a  commissioner  in 
issuing  a  certificate  to  the  executive  au^ 
thority  for  the  surrender  of  the  accused 
in  extradition  proceedings,  it  is  sufficient 
if  the  accused  is  held  on.  competent  legal 
evidence,  and  if  probable  cause  exists  for 
believinff  him  guilty  of  the  offense  charged. 
The  evidence  need  not  be  conclusive,  nor 
must  the  commissioner  be  absolutely  oonr 
vinced  of  the  guilt  of  accused.  U.  8.  v, 
Piaza,  (1904)  133  Fed.  998. 

Extradition  proceedings  are  like  a  pre- 
liminary examination;  and  if  it  appears 
that  a  crime  has  been  committed,  and  that 
there  is  probable  cause  to  believe  that  the 
defendant  is  guilty  of  that  crime,  substan- 
tial justice  requires  that  he  should  be  put 
upon  trial.  In  re  Herres,  (1887)  33  Fed. 
165;  Benson  v.  McMahon,  (1888)  127 
U.  8.  457,  8  8.  Ct.  1240*  32  U.  8.  (L.  ed.) 
234. 

A  warrant  of  extradition  can  only  be 
granted  when  there  is  evidence  enough  of 
the  criminality  of  the  accused,  according 
to  the  laws  of  the  state,  to  justify  his  ap- 
prehension and  conunitment  for  trial  for 
the  offense  charged,  if  the  same  had  been 
committed  in  the  state.  Matter  of  Calder, 
(1853)  2  Edm.  Sel.  Cas.  (N.  Y.)  374; 
Matter  of  Washburn,  (1819)  4  Johns.  Ch. 
(N.  Y.)    106. 

"  The  proofs  in  all  cases  under  a  treaty 
of  extradition,  should  be  not  only  compe- 
tent, but  fidl  and  satisfactory,  that  the 
offense  has  been  committed  by  the  fugitive 
in  the  foreign  jurisdiction  —  sufficiently 
so  to  warrant  a  conviction,  in  the  judg- 
ment of  the  magistrate,  of  the  offense  with 
which  he  is  charged,  if  sitting  upon  the 
final  trial  and  hearing  of  the  case.  No 
magistrate  should  order  a  surrender  short 
of  such  proof."  Ew  p.  Kaine,  (1853)  8 
Blatchf.  1,  14  Fed.  Cas.  No.  7>597. 

Mixed  law  and  fact. — ^"Whether  an 
extraditable  crime  has  been  committed  is 
a  question  of  mixed  law  and  fact,  but 
chiefly  of  fact."    Ornelas  v.  Ruiz,  (1896) 
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161  U.  S.  602,  16  S.  Ct.  689,  40  U.  S. 
(L.  ed.)   787. 

Sufficiency  of  evidence. — A  fugitive 
from  the  justice  of  a  foreign  government 
is  not  entitled  to  his  discharge  from  arrest 
in  extradition  proceedings  on  habeas  cor- 
pus for  insufficiency  of  evidence,  if  the 
commissioner  before  whom  he  was  ex- 
amined had  before  him  competent  leeal 
evidence  on  which  to  exercise  his  judg- 
ment whether  the  facts  shown  sufficiently 
establish  petitioner's  criminality  for  pur- 
poses of  extradition.  Ew  p.  Zentner, 
(1910)   188  Fed.  344. 

Under  the  treaty  of  1852  (see  title 
Treaties)  of  the  United  States  with 
Prussia  and  other  states  of  the  Germanic 
Confederation  for  extradition  of  crim- 
inals, providing  that  they  shall  be  deliv- 
ered on  such  evidence  of  criminality  as 
according  to  the  laws  of  the  place  where 
the  fugitive  was  found  would  justify  his 
apprehension  and  commitment  for  trial, 
it  18  not  necessary,  to  justify  extradition, 
to  present  evidence  sufficient  to  sustain  a 
conviction;  evidence  justifying  a  commit- 
ting magistrate  in  holding  accused  by 
imprisonment  or  by  bail  to  await  subse- 
quent proceedings  being  sufficient,  and  the 
provisions  of  a  state  law  that  conviction 
cannot  be  had  on  the  uncorrborated  evi- 
dence of  an  accomplice  would  have  no 
application.  Ew  p,  Glaser,  (1910>  176 
Fed.  702,  100  C.  C.  A.  254. 

Where,  in  extradition  proceedings  for 
murder,  the  evidence,  tnou^h  circum- 
stantial, was  so  strong  that,  if  produced 
before  a  committing  magistrate  in  the 
state  where  petitioner  was  arrested  and 
applied  for  habeas  corpus,  as  proof  of  an 
assassination  committwi  there,  it  would 
have  been  the  commissioner's  duty  to  hold 
accused  to  await  subsequent  proceedings, 
it  is  sufficient  to  sustain  an  order  for  his 
return.  In  re  Urzua,  (1911)  188  Fed. 
540. 

In  Elias  v,  Ramirez,  (1910)  215  U.  S. 
398,  30  S.  Ct.  131,  54  U.  6.  (L.  ed.)  253, 
reversing  (1907)  11  Ariz.  266,  90  Pac. 
323,  it  was  held  that  the  evidence  was 
sufficient  to  justify  commitment  in  extra- 
dition proceedings  on  a  charge  of  forgery 
of  railway  wheat  certificates  purporting  to 
show  the  true  weight  of  carloads  of  wheat 
shipped  from  the  L^nited  States  to  Mexico, 
where  it  was  shown  that  the  accused  was 
a  member  of  a  firm  of  customs  brokers 
which  presented  to  the  Mexican  customs 
authorities  certificates  showing  weights 
much  less  than  the  true  weight;  that  the 
Mexican  government  was  thereby  de- 
frauded of  a  large  amount  of  import 
duties;  that  the  accused  was  the  prin- 
cipal, if  not  the  only,  beneficiary  of  the 
fraud,  and  that,  instead  of  reparation  or 
explanation,  resort  was  had  to  flight. 

It  is  fundamental  in  extradition  pro- 
ceedings instituted  for  the  purpose  of 
taking  a  citizen  of  the  United  States, 
residing  in  this  country,  to  Canada,  or 


any  part  of  Great  Britain,  for  trial 
there  on  the  claim  that  such  citizen  has 
committed  a  crime  there  (one  within  the 
treaty  and  laws ) ,  that  such  evidence  must 
be  produced  ae  shows,  first,  that  a  crime 
was  committed  there,  and,  second,  that 
there  is  at  least  reasonable  ground  to  be- 
lieve that  the  person  sought  to  be  deported 
is  guilty  of  the  offense  charged.  Ex  p. 
La  Page,  (N.  D.  N.  Y.  1914)  216  Fed.  256. 

Sanity  of  accused. —  On  extradition  pro- 
ceedings for  the  removal  to  a  foreign 
country  of  an  alleged  fugitive  from  the 
justice  thereof,  evidence  of  the  insanity 
of  accused  at  the  time  of  the  commission 
of  the  offense,  or  of  the  present  sanity  of 
the  accused,  is  improper.  Ea  p.  Charlton, 
(1911)    185  Fed.  880. 

Place. —  The  preliminary  examination  of 
a  person  sought  to  be  extradited  under 
the  treaties  of  Aug.  9,  1842,  8  Stat.  L.  572, 
576,  and  July  12,  1889.  26  Stat.  L.  1508, 
1510  (see  title  Treaties)  between  the 
Unit^  States  and  Great  Britain,  on  a 
conviction  of  murder,  must  be  had  in 
the  state  where  he  was  found  and  ar- 
rested, in  view  of  the  provision  of  the 
10th  article  of  the  earlier  treaty,  that  the 
alleged  fugitive  criminal  shall  be  arrested 
and  delivered  up  only  upon  such  evidence 
of  criminality  as,  according  to  the  laws 
of  the  place  where  he  is  found,  would 
justify  his  apprehension  and  commitment 
for  trial  if  the  crime  had  there  been  com- 
mitted, and  of  the  proviso  in  the  Sundry 
Civil  Appropriation  Act  of  Aug.  18,  1894, 
28  Stat.  L.  416,  ch.  301  (see  title  Crim- 
inal Law)  by  which  it  is  made  the  duty 
of  a  marshal  arresting  a  person  charged 
with  any  crime  or  onense  to  take  him 
before  the  nearest  Circuit  Court  com- 
missioner or  the  nearest  judicial  officer 
having  jurisdiction,  for  a  hearing,  com- 
mitment, or  taking  bail  for  trial  —  not- 
withstanding those  parts  of  the  Act  of 
Aup.  12,  1848,  ch.  167,  9  Stat.  L.  302. 
and  of  R.  S.  sec.  6270,  which  provide 
for  bringing  tlie  accused  in  extradition 
proceedings  before  the  justice,  judge,  or 
commissioner  who  issued  the  warrant  of 
arrest.  Pettit  v.  Walshe,  (1904)  194 
U.  S.  205,  24  S.  Ct.  657,  48  U.  S.  (L.  ed.) 
938,  affirming   (1903)    125  Fed.  572. 

Certified  copy  of  requisition. —  Failure 
to  produce  a  certified  copy  of  a  requisition 
from  a  foreign  country  before  the  com- 
missioner in  extradition  proceedings  was 
held  to  be  cured,  where  a  properly  cer-. 
tified  copy  of  the  requisition  on  file  m  the 
office  of  the  Secretary  of  State  was  sub- 
mitted to  the  court  at  the  hearing  of  a 
writ  of  habeas  corpus.  In  re  Urzua, 
(1911)    188  Fed.  540. 

Necessity  for  showing  acts  diarged  are 
crime  in  foreign  country. —  The  commis- 
sioner is  not  obliged  to  make  extended  in- 
quiry as  to  the  scope  of  the  criminal  juris- 
prudence of  the  demanding  country,  but 
IS  by  the  statute  limited  to  determining 
whether    there    is    sufficient   evidence    of 
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eriminality  to  justify  holding  the  accused 
for  the  particular  offense,  as  we  under- 
stand that  offense  by  its  description  in 
the  treaty  and  in  our  laws.  Eso  p. 
fichorer,  (E.  D.  Wis.  1»12)  197  Fed.  67. 

Necessity  for  demand. —  The  rule  is  well 
settled  that,  unless  there  is  a  provision 
in  the  treaty,  a  demand  by  one  country 
upon  another  for  the  extradition  of  an 
alleged  fugitive  is  not  a  step  necessary 
to  be  taken  prior  to,  or  to  be  proven  in, 
the  ]>roceedingB  before  the  extradition  com- 
missioner. Ex  p.  Schorer,  (E.  D.  Wis. 
1912)   197  Fed.  67. 

Translation  of  depositions. —  Where  cer< 
tain  depositions  attached  to  extradition 
papers  were  in  the  German  language,  and 
the  translator  testified  before  the  commis- 
sioner that  he  had  dictated  the  translation 
to  a  typewriter,  that  he  had  examined  and 
compared  it  as  written  out,  and  that  the 
translation  was  correct,  there  being  no 
claim  by  petitioner  that  the  translation 
was  in  any  respect  inaccurate,  it  was  held 
to  be  no  objection  to  the  translation  that 
the  typewriter  did  not  also  testify  with 
reference  thereto.  Ex  p.  Zentner,  (1910) 
188  Fed.  344. 

Identity  of  offense  charged. —  While  the 
extradition  of  a  person  from  a  foreign 
country  for  trial  in  the  United  States  and 
the  indictment  on  which  he  is  tried  must' 
be  for  the  same  criminal  acts,  it  does  not 
follow  that  the  crime  must  have  the  same 
name  in  both  countries,  but  it  is  sufficient 
if  the  acts  in  question  are  criminal  in  both 
countries  and  are  within  the  terms  of  the 
treaty  under  which  the  extradition  is 
granted.  The  persons  surrendered  by  Can- 
ada to  the  United  States,  under  sections  4 
and  10  of  article  1  of  the  extradition 
treaty  of  1890  between  Great  Britain 
and  the  United  States,  to  be  tried  for 
the  crime  of  "  participation  in  fraud  by 
an  agent  or  trustee,"  were  tried  for  such 
crime  where  the  indictment  charged  them 
with  conspiracy  with  a  disbursing  officer 
of  the  government  to  defraud  the  United 
States  by  presenting  false  and  fraudulent 
claims  to  such  officer  and  by  his  allowance 
and  payment  of  the  same  from  public 
money  in  his  hands,  the  acts  and  transac- 
tions charged  and  proved  before  the  ex- 
tradition commissioner  and  under  the  in- 
dictment being  the  same.  Greene  v,  U.  S., 
(C.  C.  A.  1907)  154  Fed.  401,  85  C.  C.  A. 
251,  affirming  (1906)  146  Fed.  803.  See 
also  Powell  v.  U.  S.  (C.  C.  A.  6th  Cir. 
1913)   206  Fed.  400,  124  C.  C.  A.  282. 

The  testimony  of  a  party  charged  with 
extraditable  crime  before  a  United  States 
judge  cannot  be  admifted,  although  such 
judge  is  sitting  in  a  state  where  such 
evidence  is  receivable.  In  re  Dugau, 
(1874)  2  Lowell  367,  7  Fed.  Cas.  No. 
4,120. 

Variance. —  A  variance  in  proceedings 
for  the  extradition  to  a  foreign  country 
of  a  person  charged  with  forgery  and 
uttering  forged  paper,  in  that  the  com- 
plaint speaks  of  bills  of  exchange,  while 


the  evidence  shows  the  forged  instruments 
to  have  been  promissory  notes,  is  not  fatal, 
where  the  instruments  are  sufficiently  iden- 
tified. The  effect  of  a  variance  between 
the  complaint  and  the  evidence  in  pro- 
ceedings for  the  extradition  of  a  person 
to  a  foreign  country  is  to  be  decided  on 
general  principles,  irrespective  of  the  laws 
of  the  state  where  the  proceedings  are  had. 
Glucksman  v,  Henkel,  (1911)  221  U.  S. 
508,  31  S.  Ct.  704,  56  U.  S.  (L.  ed.)  830. 

In  proceedings  to  extradite  a  petitioner 
for  forgery  alleged  to  have  been  committed 
in  a  foreign  coiuitry,  a  variance  between 
the  complaint  and  the  evidence  as  to  the 
dates  of  the  instruments  alleged  to  have 
been  forged  is  immaterial.  Ex  p.  Zentner, 
(1910)  188  Fed.  344. 

XIII.  Adjoubnheitts 
Rule  stated. —  The  commissioner  may 
exercise  a  just  and  reasonable  discretion 
in  the  matter  of  adjournments  of  the  pro- 
ceedings. In  re  Macdonnell,  (1873)  11 
Blatchf.  79,  16  Fed.  Cas.  No.  8,771;  Rice 
V.  Ames,  (1901)  180  U.  S.  371,  21  S.  Ct. 
406,  45  U.  S.  (L.  ed.)  577,  holding  that 
the  commissioner's  power  to  adjourn  was 
not  controlled  by  a  state  statute  limiting 
continuance  to  ten  days;  In  re  Wadge, 
(1883)  15  Fed.  866;  In  re  Ludwig,  (1887) 
32  Fed.  774,  holding  that  a  discharge  will 
not  be  granted  unless  the  commissioner 
has  abused  his  discretion  by  granting  too 
long  an  adjournment;  International  Ex- 
tradition,   (1853)    6  Op.  Atty.-Gen.  91. 

When  the  court  is  of  opinion  that  the 
evidence  produced  is  not  sufficient  to  sur- 
render the  accused,  a  hearing  on  a  war- 
rant of  extradition  cannot  be  postponed 
indefinitely,  and  the  discharge  of  the  ac- 
cused suspended  until  further  evidence  of 
his  guilt  may  be  brought  from  abroad. 
Matter  of  Calder,  (1853)  2  Edm.  Sel.  Cas. 
(N.  y.)    374. 

A  United  States  commissioner  sitting 
in  extradition  proceedings  has  authority 
to  adjourn  the  proceedings  for  a  reason- 
able time  on  representations  of  counsel 
for  the  petitioning  country  that  additional 
evidence  will  be  presented  against  the 
alleged  criminal,  although  such  alleged 
criminal  had  previously  been  arrested  and 
discharged  in  extradition  proceedings  in 
Connection  with  the  same  crime.  Ex  p. 
Schorer,  (E.  D.  Wis.  1912)  195  Fed.  334, 
wherein  the  court  said :  "  It  was  suggested 
that  when  the  present  proceeding  was 
instituted  the  commissioner  should  not 
have  entertained  it  unless  the  alleged  new 
evidence  was  then  and  there  presented.  To 
that  it  can  well  be  replied  that  this 
would  call  upon  him  in  advance  to  deter- 
mine the  very  purpose  for  which  the 
second  proceeding  is  instituted.  The  ac- 
cused has  a  right  to  be  heard  upon  the 
question  whether  the  new  evidence  is  such 
as  supplies  the  alleged  defect  in  the 
former  proceedings,  and  he  has  a  right  to 
have  this  new  evidence  presented  on  the 
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Beoond  hearing  just  as  it  would  have  been 
presented  on  the  first.  If  th«  second 
hearing  should  develop  the  same  weak- 
nesses disclosed  upon  the  first,  the  ac- 
cused ought  to  be  discharged.  But  such 
weaknesses  or  added  strength  can  develop 
only  through  a  hearing  of  the  proposed 
evidence;  and  unless  and  until  it  is  reason- 
ably clear  that  the  rearrest  and  re- 
examination are  in  fact,  or  effect,  further- 
ing a  course  of  harshness  or  oppression, 
or  a  policy  or  purpose  ulterior  to  the 
honest  and  efficient  performance  of  the 
treaty  obligation,  the  proceedinffs  before 
the  commissioner  should  be  allowed  to 
take  the  course  designed  by  the  statute.'' 

XIV.  DEdSIOir  AND   SUBSE<)UENT   PbO- 
GEEDINOS 

1.  In  Oeneral 

Technical  objectioi^s  to  the  form  of  docu- 
ments in  extradition  are  not  given  the 
weight  once  accorded  to  them;  ''and  if 
the  certificates,  signatures,  etc.,  are  in  sub- 
stantial conformity  to  the  requirements  of 
the  statute,  and  give  reasonable  assurance 
of  authenticity,  it  is  sufficient."  In  re 
Neely,   (1900)   103  Fed.  626. 

Finality  of  dedsion  of  country  on  which 
demand  is  made. —  The  question  whether 
or  not  a  fugitive  shall  be  surrendered  by 
a  country  in  which  he  has  sought  asylum 
must  of  necessity  be  decided  by  the  gov- 
ernment of  such  country,  and  its  decision, 
approved  by  its  courts,  that  the  offense 
charged  is  within  the  terms  of  an  extra- 
dition treaty  between  that  country  and 
the  one  making  the  demand,  is  final,  and 
the  question  cannot  be  again  raised  in  the 
courts  of  the  latter  country  after  extradi- 
tion. Greene  f.  U.  S.,  (C.  C.  A.  1907) 
164  Fed.  401,  85  C.  C.  A.  251,  affirming 
(1906)    146  Fed.  803. 

Jurisdictioa  of  commissioner. — ^The  com- 
missioner's jurisdiction  over  the  case  ends 
after  he  has  certified  the  result  of  his  find- 
ing to  the  Secretary  of  State  and  com^ 
mitted  the  prisoner  to  the  proper  jail.  He 
has  no  authority  to  order  a  prisoner  trans- 
ported out  of  the  judicial  district  in 
which  he  was  arrested.  (1909)  27  Op. 
Atty.-Gen.  128. 

2.  Review  of  Decision 

President  cannot  control. —  The  magis- 
trate before  whom  the  accused  party  is 
brought  examines  the  case  judicially,  and 
the  President  has  no  control  or  direction 
Dver  his  decision.  International  Extradi- 
tion, (1853)  6  Op.  Atty.-Gen.  91;  Matter 
of  Calder,  (1853)  2  Edm.  Sel.  Cas.  (N.  Y.) 
374. 

But  in  In  re  Henrich,  (1867)  6  Blatchf. 
414,  11  F^d.  Cas.  Ko.  6,369,  the  court  said 
that  the  President  has  the  power  to  revise 
the  opinion  of  the  commissioner.  If  he 
should  be  of  opinion  that  the  evidence 
taken  before  the  commissioner  on  the 
hearing  was  not  sufficient  to  sustain  the 
charge,  then  it  should  be  his  duty  to 
withhold  a  warrant  of  extradition. 


Habeas  corpnt.—'^  Having  Jurisdiction, 
.  .  .  both  of  the  accused  and  of  the  subject- 
matter,  the  finding  by  the  commissioner 
of  probable  cause  to  believe  the  accused 
ffuilty  of  such  offtose  is  open  only,  on 
habeas  corpus,  to  the  inquiry  whether 
there  was  legal  evidence  of  facts  before 
the  commissioner  on  which  to  exercise  his 
judgment,  '  and  not  whether  the  legal  evi- 
dence of  facts  was  sufficient  or  insufficient 
to  warrant  his  conclusions.'"  In  re  De 
Lautrec,  (G.  0.  A.  1900)  102  Fed.  878, 
43  0.  G.  A.  42.  See  also  Matter  of  Wahl, 
(1878)  15  Blatchf.  334,  28  Fed.  Cas.  No. 
17,041;  Matter  of  Wiegand,  (1877)  14 
Blatchf.  370,  29  Fed.  Cas.  No.  17,618; 
Bit  p.  Van  Aemam,  (1864)  3  Blatchf.  160, 
28  Fed.  Cas.  No.  16,824;  Ew  p.  Van  Hoven, 
(1876)  4  DiU.  415,  28  Fed.  Cas.  No. 
16,859;  Terlinden  v.  Ames,  (1902)  184 
TJ.  S.  270,  22  S.  Ct.  484,  46  U.  S.  (L.  ed.) 
584;  Bryant  v.  U.  S.,  (1897)  167  U.  S. 
104,  17  S.  Ct.  744,  42  U.  8.  (L.  ed.)  94; 
Omelas  v,  Ruiz,  (1896)  161  U.  S.  502, 
16  S.  Ct.  689,  40  U.  S.  (L.  ed.)  787; 
Fong  Yue  Ting  v.  U.  S.,  (1893)  149  U.  S. 
698,  13  S.  Ct.  1016,  37  U.  S.  (L.  ed.) 
905;  In  re  Cortes,  (1890)  136  U.  S.  330, 
10  S.  Ct.  1031,  34  U.  S.  (L.  ed.)  464; 
Benson  v.  McMahon,  (1888)  127  U.  S. 
.457,  8  S.  Ct.  1240,  32  U.  S.  (L.  ed.)  234; 
Stemaman  i?.  Peck,  (C.  C.  A.  1897)  80 
Fed.  883,  61  U.  S.  App.  312,  26  C.  C.  A. 
214;  In  re  Fowler,  (1880)  4  Fed.  303; 
E9  p,  Schorer,  (E.  D.  Wis.  1912)  197  Fed. 
67;  In  re  Lincoln,  (E.  D.  N.  Y.  1915) 
228  Fed.  70;  In  re  Veremaitre,  (1850)  3 
Am.  L.  J.  (N.  S.)  438,  28  Fed.  Cas.  No. 
16,915;  In  re  Macdonnell,  (1873)  11 
Blatchf.  170,  16  Fed.  Cas.  No.  8,772;  In 
re  Kaine,  (1852)  10  N.  Y.  Leg.  Obs.  257, 
14  Fed.  Cas.  No.  7,598.  But  see  In  re 
Heinrich,  (1867)  5  Blatchf.  414,  11  Fed. 
Cas.  No.  6,369. 

The  rule  is  well  established  that  if  the 
committing  magistrate  has  jurisdiction  of 
the  subject-matter  and  of  the  accused,  and 
the  offense  charged  is  within  the  treaty, 
and  the  magistrate  has  before  him  leffal 
evidence  on  which  to  exercise  his  judg- 
ment as  to  the  sufficiency  of  the  facts  to 
establish  the  criminality  of  the  accused 
for  the  purpose  of  extradition,  his  decision 
cannot  be  reviewed  on  habeas  corpus. 
McNamara  v,  Henkel,  (1913)  226  U.  S. 
520,  33  S.  Ct.  146,  57  U.  S.  (L.  ed.)  330; 
Bingham  v.  Bradley,  (1916)  241  U.  8. 
511,  36  S.  Ct.  634. 

Under  this  section,  which  vests  justices 
of  the  Supreme  Court,  circuit  and  district 
judges  and  commissioners  with  concurrent 
jurisdiction  to  issue  warrants  and  make 
examinations  and  commitments  in  extra- 
dition proceedings,  the  judgment  of  a  com- 
missioner in  su3i  a  proceeding  cannot  be 
reviewed  for  error  by  a  District  Court  on 
a  writ  of  habeas  corpus.  In  re  Herskovitz, 
(1901)   136  Fed.  713. 

The  court,  on  habeas  corpus  for  the  dis- 
charge of   an  alleged   fugitive  from  the 
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justice  of  a  foreign  country,  held  for 
removal  thereto,  may  only  determine 
whether  the  findings  of  the  committing 
magistrate  are  based  on  competent  evi- 
dence, and  whether  the  foreign  government 
has  formally  demanded  the  extradition  of 
the  fugitive.  ^9  p.  Charlton,  (1911)  185 
Fed.  860. 

In  In  re  Stupp,  (1876)  12  Blatchf.  501, 
23  Fed.  Cas.  No.  13,563,  it  was  said  that 
the  court  issuing  the  writ  of  habeas  corpus 
*'must  inquire  and  adjudge  whether  the 
commissioner  acquired  jurisdiction  of  the 
matter,  by  conforming  to  the  requirements 
of  the  treaty  and  the  statute;  whether  he 
exceeded  his  jurisdiction;  and  whether  he 
had  any  legal  or  competent  evidence  of 
facts  before  him,  on  which  to  exercise  a 
judgment  as  to  the  criminality  of  the 
accused.  But  such  court  is  not  to  inquire 
whether  the  legal  evidence  of  facts  before 
the  commissioner  was  sufficient  or  insuf- 
ficient to  warrant  his  conclusion;  nor,  if 
there  was  legal  and  competent  evidence  of 
facts  before  the  commissioner,  for  him  to 
consider  in  making  up  his  decision  as  to 
the  criminality  of  the  accused,  is  the 
court,  on  habeas  corpus,  to  hold  the  pro- 
ceedings illegal,  and  to  discharge  the 
prisoner,  because  some  other  evidence  was 
introduced  which  was  not  legal  or  com- 
petent, but  was  held  to  be  so  by  the 
commissioner,  and  was  considered  by  him 
on  the  question  of  fact,  or  because  the 
court,  on  a  consideration  of  all  the  evi- 
dence which  the  commissioner  considered, 
would  have  come  to  a  different  conclusion, 
or  because  the  court,  on  an  exclusion  of 
such  of  the  evidence  as  it  may  think  was 
not  legal  or  competent,  would  come,  on 
the  rest  of  the  evidence,  to  a  different  con- 
clusion of  facts  from  that  at  which  the 
commissioner  arrived." 

When  on  the  face  of  the  complaint  ex- 
traditable offenses  are  charged  to  have 
been  committed,  if  petitioner  desires  to 
assert  that  it  appears  from  the  depositions 
taken  before  and  the  warrant  of  arrest 
issued  by  the  foreign  court,  and  the  pro- 
visions of  the  criminal  code,  that  such 
is  not  the  fact,  they  should  be  set  out. 
Petitioner  cannot  select  a  portion  of  the 
documents  accompanying  the  complaint 
and  ask  the  court  to  sustain  his  con- 
clusion of  law  thereon,  nor  can  he  subse- 
quently supply  the  inadequacy  by  a  certi- 
orari, which  could  do  no  more  than  bring 
up  what  he  should  have  furnished  in  the 
first  instance.  Terlinden  v,  Ames,  (1902) 
184  U.  S.  270,  22  S.  Ct.  484,  46  U.  S. 
(L.  ed.)  534. 

Commissioner's  decision  upon  the  weight . 
of  proof  will  not  be  interfered  with,  unless 
there  be  clear  insufficiency  in  the  evidence 
to  afford  a  prima  facie  case  against  the 
accused.  In  re  Krojanker,  (1890)  44  Fed. 
482;  In  re  Behreii^t,  (1884)  22  Fed.  699; 
Matter  of  Vandervelpen,  (1877)  14 
Blatchf.  137,  28  Fed.  Cas.  No.  16,844. 

When  the  evidence   is  not  satisfactory 


and  far  from  convincing,  but  the  facts  and 
circumstances  proved  authorize  conflicting 
presumptions  and  probabilities  as  to  the 
guilt  or  innocence  of  the  accused,  it  is 
the  province  of  the  commissioner  to  deter- 
mine their  import  and  whether  they  are 
such  as  to  justify  him  in  exercising  his 
power  to  commit  the  accused  to  custody 
pending  the  action  of  the  department  of 
state.  Sternaman  1?.  Peck,  (C.  C.  A.  1897) 
80  Fed.  883,  51  U.  S.  App.  312,  2d  C.  C. 
A.  214. 

Reviewing  interlocutory  decisions. — ^It 
is  in  no  case  proper  to  resort  to  the  writ 
of  habeas  corpus,  or  to  a  succession  of 
such  writs,  from  day  to  day,  for  the  pur- 
pose of  reviewing  the  interlocutory  de- 
cisions of  the  commissioner  on  questions 
of  evidence.  In  re  Macdonnell,  (1873)  11 
Blatchf.  79,  16  Fed.  Cas.  No.  8,771. 

No  right  of  appeal — In  extradition 
cases  from  a  foreign  country,  the  judge 
or  magistrate  acts  under  special  authority 
conferred  by  treaties  and  Acts  of  Conffress, 
and,  no  appeal  from  his  decision  being 
given  by  the  law  under  which  he  acts, 
no  right  of  appeal  exists.  Extradition  of 
Muller,  (18ft3)  10  Op.  Atty.-Gen.  601, 
citing  Matter  of  Metzger,  (1847)  6  How. 
176,  12  U.  S.  (L.  ed.)  104;  U.  S.  v.  Fer- 
reira,  (1861)  13  How.  40,  14  U.  S.  (L. 
ed.)  42;  In  re  Kaine,  (1862)  14  How.  103, 
14  U.  S.  (L.  ed.)  346. 

Further  certificate  and  amendment  of 
complaint. — ^After  a  writ  of  certiorari  has 
been  issued  and  served  upon  the  commis- 
sioner calling  upon  him  to  produce  the 
record  of  the  proceeding,  he  has  no  au- 
thority to  add  a  further  certificate  to  his 
return,  or  to  amend  the  complaint.  Ex  p. 
Lane,  (1881)  6  Fed.  34. 

Ulterior  purpose  in  securing  extradition. 
— Evidence  of  malice  or  an  ulterior  pur- 
pose on  the  part  of  the  prosecuting  wit- 
ness at  whose  instance  a  criminal  prosecu- 
tion was  instituted  in  a  foreign  country 
will  not  invalidate  a  commitment  of  the 
accused  for  extradition  from  this  country. 
In  re  Herskovitz,   (1901)    136  Fed.  713. 

Where  extradition  proceedings  for  for- 
gery were  in  the  name  of  the  German  gov- 
ernment under  treaty  with  the  United 
States,  it  was  held  that  the  attitude  or 
motives  of  the  persons  alleged  to  have  been 
defrauded  were  immaterial.  Ea  p.  Zent- 
ner,   (1910)   188  Fed.  344. 

Identity.-— A  finding  that  the  identity 
of  the  prisoner  with  the  person  whose  ex- 
tradition to  a  foreign  country  is  sought 
is  made  out  cannot  l^  said  to  be  erroneous 
where  in  addition  to  a  photograph  imder 
seal  of  the  foreign  magistrate,  which  rep- 
resents the  prisoner,  there  are  other  facts 
tending  to  establish  such  identity.  Glucks- 
man  f.  Henkel,  (1911)  221  U.  S.  608,  31 
S.  Ct.  704,  55  U.  S.  (L.  ed.)  830. 

3.  Second  Warrant  of  Arrest 
Allowance. —  Where  a  district  iudge  has 
ordered  the  discharge  of  a  fugitive  from 
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justice,  the  party  may,  upon  the  warrant 
of  another  judge,  be  rearrested  and  re-ex- 
amined in  the  same  manner^  where  there 
is  a  proper  case  made  out.  Extradition 
of  Muller,  (1863)    10  Op.  Atty.-Gen.  501. 

The  prisoner  being  in  legal  custody 
under  a  warrant  of  arrest,  and,  while  the 
proceedings  were  being  carried  on,  another 
Wi«rrant  on  another  charge  having  been 
issued,  and  he  having  been  released  under 
the  first  warrant  through  insufficiency  of 
evidence,  it  was  held  that  arrest  under  the 
second  warrant  was  not  illegal  or  invalid. 
In  re  Macdonnell,  (1873)  11  Blatchf.  170, 
16  Fed.  Cas.  No.  8,772. 

Where  there  was  a  question  upon  the 
form  of  the  first  warrant  whether  the 
petitioner  could  be  held  upon  it,  and  a  sec- 
ond warrant  was  issued  by  the  district 
judge  upon  a  second  complaint,  and  no 
order  was  made  upon  the  first  complaint 
and  warrant,  it  was  held  that  the  court 
had  the  power  to  issue  a  second  warrant 
and  that  the  defendant's  arrest  there- 
under was  not  void  on  habeas  corpus. 
Fergus,  Petitioner,  (1887)   30  Fed.  607. 

An  extradition  requires  the  assent  of 
both  the  judicial  and  the  executive,  and 
the  executive  is  the  final  tribunal  to  de- 
termine it;  and  whenever  it  appears  that 
the  executive  has  said  that  the  alleged 
offense  does  not  come  within  the  scope  of 
the  extradition  treaty,  or  where  the  execu- 
tive says  he  is  satisfied  that  the  prosecu- 
tion is  instituted  for  political  reasons,  or 
to  gratify  private  malice,  and  therefore 
the  offender  shall  not  be  extradited,  that 
concludes  all  further  inquiry  by  the  court. 
But  when  it  is  determined  by  the  execu- 
tive merely  that  the  testimony  is  insuf- 
ficient, this  leaves  it,  as  in  other  cases  of 
preliminary  examination,  open  for  a  second 
inquiry.  If  the  commissioner  should  com- 
mit upon  the  second  examination,  and  it 
should  appear  that  he  had  no  clearer  or 
more  convincing  testimony  as  to  the  truth 
of  the  charge  than  was  presented  before, 
the  court  has  power  to  review  the  testi- 
mony, and  say  that  the  executive  having 
once  passed  upon  it,  the  commissioner  is 
bound  to  follow.  In  re  Kelly,  (1886)  26 
Fed.  852. 

Upon  the  discharge  of  one  whose  sur- 
render has  been  asked  for,  if  the  decision 
was  upon  the  legal  merits  of  the  case,  pro- 
nounced after  full  investigation  and  con- 
sideration of  them,  a  renewal  of  a  foreign 
government's  application  ought  not,  per- 
haps, to  be  entertained,  but  until  a  de- 
cision founded  upon  adequate  investiga- 
tion and  full  consideration,  the  proceed- 
ings under  successive  applications  for  ex- 
tradition are,  in  effect,  if  not  in  character, 
analogous  to  successive  preliminary  hear- 
ings before  local  committing  magistrates 
under  ordinary  charges  of  crime.  Muller's 
Case,  (1863)  5  Phila.  (Pa.)  289,  20  Leg. 
Int.   (Pa.)   301,  17  Fed.  Cas.  No.  9,913. 


XV.  Method  of  Surrender  as  Defense 
TO  Crime 

Method  of  surrender  no  defense. — 
Where  a  fugitive  has  been  surrendered, 
he  cannot,  as  a  matter  of  defense  to  a 
crime,  attack  the  method  of  his  surrender, 
and  thereby  seek  to  defeat  justice.  Hall 
t'.  Patterson,  (1891)  45  Fed.  352.  See 
also  Kelly  v.  State,  (1882)  13  Tex.  App. 
158. 

The  iurisdiction  of  the  court  is  not  im- 
paired by  the  manner  in  which  the  accused 
is  brought  before  it,  so  that  he  is  not  en- 
titled to  be  released  because  his  surrender 
was  procured  by  the  governor  of  a  state 
requesting  a  foreign  country,  with  which 
the  United  States  had  no  treaty,  to  sur- 
render him  to  a  police  officer  of  a  city  in 
the  state.  People  v.  Pratt,  (1889)  78  Cal. 
345,  20  Pac.  731. 

.  Illegality  in  the  mode  of  arrest  in  the 
country  to  which  a  fugitive  has  fled  is  not 
ground  for  his  discharge,  on  motion  of  the 
accused.  If  the  foreign  nation  complains, 
it  is  a  matter  which  concerns  the  political 
relations  of  the  two  countries,  and  in  that 
aspect  is  a  subject  not  within  the  power 
of  the  state  court.  State  r.  Brewster, 
(1835)  7  Vt.  118.  See  Kerr  r.  Illinois, 
(1886)  119  U.  S.  436,  7  S.  Ct.  225,  30 
U.  S.  (L.  ed.)   421. 

It  ifl  no  ground  for  discharging  a  pris- 
oner from  arrest  in  a  criminal  matter 
that  he  has  been  forcibly  brought  within 
the  jurisdiction.  Matter  of  Lagrave, 
(1873)  45  How.  Pr.  (N.  Y.)  301;  People 
17.  Rowe,  (1858)  4  Park.  Crim.  (N.  Y.) 
253. 

The  question  as  to  how  the  accused 
came  into  the  United  States,  whether  vol- 
untarily or  involuntarily,  will  not  be  con- 
sidered. In  re  Ezeta,  (1894)  62  Fed.  964; 
In  re  Newman,  (1897)-  79  Fed.  622. 

Accused  voluntarily  surrenders. —  If, 
while  under  arrest  in  a  foreign  country 
under  extradition  proceedings,  a  defendant 
enters  into  an  agreement  to  return  to  the 
state  in  which  the  offense  is  charged  to 
have  been  committed,  and  thereupon  the 
extradition  proceedings  are  abandoned,  his 
appearance  and  trial  are  not  upon  extradi- 
tion, and  therefore  no  question  can  arise 
under  the  constitution,  treaties,  or  laws 
of  the  United  States  of  which  the  federal 
courts  can  take  jurisdiction.  In  re  Cross, 
(1890)   43  Fed.  517. 

Used  to  aid  civil  suits. —  If  the  criminal 
proceedings  are  a  pretext  to  bring  an  ac- 
cused person  within  the  jurisdiction,  so 
that  he  may  be  held  to  bail  in  a  civil  suit, 
and  the  creditors  in  whose  suits  the  orders 
•of  arrest  are  issued  instigate  the  criminal 
proceeding,  and  are  instrumental  in  bring- 
ing the  accused  where  the  orders  of  arrest 
can  be  served,  then  the  arrest  is  unlawful 
and  cannot  be  maintained.  But  this  rule 
does  not  apply  to  persons  not  concerned  in 
the  trick  or  device  by  which  the  party  was 
brought    within    the   jurisdiction    of    the 
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court.  Martin  i?.  Woodhall,  (1889)  56 
X.  Y.  Super.  Ct.  439,  4  N.  Y.  S.  539; 
Adriance  r.  Lagrave,  (1874)  59  N.  Y.  110, 
17  Am.  Rep.  317. 

XVI.  Trial  fob  Different  Offense 

Rule  stated. —  It  had  long  been  a  vexed 
question  whether  a  person  brought  with- 
in the  jurisdiction  of  the  court,  under 
an  extradition  treaty  and  the  statute, 
might  be  tried  for  an  oiTense  other  than 
and  different  from  that  for  which  he 
had  been  extradited,  until  reasonable  time 
and  opportunity  had  been  given  him  after 
his  release  oi*  trial  upon  the  charge  for 
which  he  was  extradited,  in  order  that  he 
might  return  to  the  country  from  which 
be  had  been  extradited.  All  doubt,  how- 
ever, on  this  point  has  been  set  at  rest  *  y 
a  decision  of  the  United  States  Supreme 
Court  in  U.  S.  v.  Rauscher,  (1886)  119 
U.  S.  407,  7  S.  Ct.  234,  30  IT.  S.  (L.  ed.) 
425,  which  held  that  he  could  not  be  tried 
for  the  second  oflTense  without  giving  him 
such  reasonable  time,  thus  overruling  the 
earlier  decisions  of  U.  S.  v.  Caldwell, 
(1871)  8  Blatchf.  131,  26  Fed.  Cas.  No. 
14,707;  U.  S.  v.  Lawrence,  (1876)  13 
Blatchf.  295,  26  Fed.  Cas.  No.  15,573; 
In  re  Miller,  (1885)  23  Fed.  32.  See  also 
the  following  cases  holding  as  in  U.  S.  t*. 
Rauscher,  supra:  Cosgrove  v.  Winnev,  174 
r.  S.  64,  19  S.  Ct.  598,  43  l^  S. 
(L.  ed.)  897;  U.  S.  f.  Watts, 
(1882)  8  Sawy.  370,  14  Fed.  130;  Ex  p. 
Hibbs,  (1886)  26  Fed.  421;  Ex  p.  Coy, 
(1887)  32  Fed.  911;  Cohn  v.  Jones,  (S.  D. 
la.  1900)  100  Fed.  639;  Com.  f.  Hawes, 
(1878)  13  Bush  (Ky.)  697,  26  Am.  Rep. 
242;  People  f.  Gray,  (1884)  66  Cal.  271. 
6  Pac.  240;  People  v.  Hannan,  (1894)  9 
Misc.  600,  30  N.  Y.  S.  370;  People  v. 
Stout,  (1894)  81  Hun  336,  30  N.  Y.  S. 
898;  State  f.  Vanderpool,  (1883)  39  Ohio 
SI.  273,  48  Am.  Rep.  431;  Blandford  t\ 
State,  (1881)  10  Tex.  App.  627;  Treaty- 
Extradition,  (1901)  23  Op.  Atty.-Gen. 
431;  In  re  Woodall,  (1888)  16  Cox  C.  C. 
(Eng.)    478. 

It  follows  from  this  that  a  person  extra- 
dited upon  a  particular  charge  cannot  be 
convicted  of  a  lesser  offense,  although  the 
latter  may  be  included  in  the  offense  for 
which  he  was  so  extradited.  People  v. 
Stout,  (1894)  81  Hun  336,  30  N.  Y.  S. 
898;  People  v.  Hannan,  (1894)  9  Misc. 
600,  30  N.  Y.  S.  370. 

This  exemption  from  arrest  and  trial  for 
a  second  offense,  without  time  and  oppor- 
tutiity  given  to  return,  extends  also  to 
arrest  m  civil  cases.  In  re  Reinitz, 
(1889)    39  Fed.  204. 

The  principle  that  a  fugitive  criminal 
brought  under  an  extradition  treaty  into 
the  jurisdiction  of  the  state  in  which  the 


offense  was  committed  is  exempt  from 
prosecution  for  offenses  other  than  that 
for  which  he  was  extradited,  does  not 
apply  to  the  case  of  a  person  brought  forc- 
ibly into  the  jurisdiction  without  invoking 
the  aid  of  any  treaty.  Ker  v.  People, 
(1884)  110  111.  627,^51  Am.  Rep.  706, 
affirmed  in  Kerr  r.  Illinois,  (1886)  119 
U.  S.  436,  7  S.  Ct.  225,  30  U.  S.  (L.  ed.) 
421. 

Where  a  complaint  charges  an  offense 
covered  by  treaty  and  a  second  offense  not 
included  in  the  treaty,  the  court  will  as- 
sume that  the  foreign  jurisdiction  will 
respect  its  convention  and  not  try  upon 
other  charges  than  those  upon  which  the 
extradition  is  allowed.  Kellv  v.  GriflSn, 
(1915)    241  U.  S.  6,  36  S.  Ct.  487. 

An  order  setting  aside  an  indictment 
under  which  a  fugitive  has  been  extradited 
does  not  operate  as  an  acquittal  of  the 
defendant  for  the  offense  therein  charged, 
and  is  not  a  bar  to  his  further  prosecu- 
tion for  the  same  offense  by  indictment  or 
information.  Ex  p.  Foss,  (1894)  102  Cal. 
347,  36  Pac.  669,  41  A.  S.  R.  182,  25 
L.  R.  A.  593. 

Technical  defect  in  indictment. —  On  the 
trial  of  one  who  has  been  extradited  from 
a  foreign  country,  the  objection  cannot  .be 
sustained  that  he  is  being  tried  for  an 
offense  for  which  he  was  not  extradited 
because  of  a  mere  technical  defect  in  the 
information  or  indictment  under  which  his 
extradition  was  obtained.  In  re  Rowe, 
(C.  C.  A.  1896)  77  Fed.  161,  40  U.  S. 
App.  516,  23  C.  C.  A.  103,  35  L.  R.  A.  633. 

Neio  indictment  for  same  offense, — 
Where  a  petitioner  was  extradited  from 
Mexico  under  an  indictment  charging  an 
extraditable  offense,  and  thereafter  the  in- 
dictment was  quashed  in  the  demanding 
state,  it  was  held  that  the  petitioner  was 
not  entitled  to  a  reasonable  time  to  re- 
turn to  Mexico  before  being  called  on  to 
answer  a  new  indictment  charging  the 
same  facts.  Ex  p.  Fischl,  (1907)  51  Tex. 
Crim.  63,  100  S.  W.  773. 

Offense  committed  subsequent  to  extra- 
dition.—  A  person  extradited  for  a  par- 
ticular offense  may  be  tried  for  a  different 
offense  committed  subsequent  to  the  time 
he  was  extradited  without  first  being 
given  a  reasonable  time  to  return  to  the 
country  from  wliich  he  was  first  extra- 
dited. Nor  has  he  the  right  to  a  trial 
to  a  conclusion  of  the  case  for  which  he 
was  extradited,  before  he  can  be  tried 
for  a  crime  subsequently  committed.  The 
matter  lies  within  the  jurisdiction  of  the 
state  whose  laws  he  has  violated  since 
his  extradition  and  is  not  a  matter  of 
interest  to  the  surrendering  government. 
Collins  r.  Johnston,  (1915)  237  U.  S.  602, 
35  S.  Ct.  649,  59  U.  S.    (L.  ed.)    1071. 


Sec.  5271.  [Evidence  on  the  hearing.]  In  every  case  of  complaint,  and 
of  a  hearing  upon  the  return  of  the  warrant  of  arrest,  copies  of  the  deposi- 
tions upon  which  an  original  warrant  in  any  foreign  country  may  have  been 
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granted,  certified  under  the  hand  of  the  person  issuing  such  warrant,  and 
attested  upon  the  oath  of  the  party  producing  them  to  be  true  copies  of  the 
original  depositions,  may  be  received  in  evidence  of  the  criminality  of 
the  person  so  apprehended,  if  they  are  authenticated  in  such  manner  as 
would  entitle  them  to  be  received  for  similar  purposes  by  the  tribunals 
of  the  foreign  country  from  which  the  accused  party  escaped.  The  certifi- 
cate of  the  principal  diplomatic  or  consular  officer  of  the  United  States 
resident  in  such  foreign  country  shall  be  proof  that  any  paper  or  other 
document  so  offered  is  authenticated  in  the  manner  required  by  this  section. 
[B.  8.] 

Act  of  Aug.  12,  1848,  ch.  16|7,  9  Stat.  L.  302;  Act  of  June  22,  1860,  ch.  184,  12  Stat. 
L.  84. 

Section  6271  is  given  above  as  originally  enacted  in  the  Revised  Statutes.  By  the  Act 
of  June  19,  1876,  ch.  133,  19  Stat.  L.  69,  this  section  was  amended  "  so  as  to  read  as 
follows :  "  "  In  every  case  of  complaint  and  of  a  hearing  upon  the  return  of  the 
warrant  of  arrest,  any  depositions,  warrants,  or  other  papers  offered  in  evidence, 
shall  be  admitted  and  received  for  the  purpose  of  such  hearing  if  they  shall  be  properly 
and  legally  authenticated  so  as  to  entitle  them  to  be  received  as  evidence  of  the  crimi- 
nalitv  of  the  person  so  apprehended,  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  escaped,  and  copies  of  any  such  depositions,  war- 
rants, or  other  papers,  shall,  if  authenticated  according  to  the  law  of  such  foreign 
country,  be  in  like  manner  received  as  evidence;  and  the  certificate  of  the  principal 
diplomatic  or  consular  officer  of  the  United  States  resident  in  such  foreign  country 
shall  be  proof  that  any  such  deposition,  warrant  or  other  paper,  or  copy  thereof,  is 
authenticated  in  the  manner  required  by  this  section." 

This  amendatory  Act,  however,  was  repealed  by  section  6  of  the  Act  of  Aug.  3,  1882, 
ch.  378,  given  infra,  p.  316,  and  the  section  as  it  stood  originally  therefore  restored. 
See  article  on  "  Statutes  and  Statutory  Construction,"  vol.  1. 

Said  Act  of  Aug.  3,  1882,  ch.  378,  §  o,  infra,  p.  316,  likewise  repealed  so  much  of  the 
foregoing  section  6271  as  was  in  conflict  with  said  Act. 

Object  of  section. —  It  is  one  of  the  ob-  United  States  in   such  country  shall  be 

jects  of  this  section  to  obviate  the  neces-  proof  that  the  depositions  are  so  authen- 

sity  of  confronting  the  accused  with  wit-  ticated,  depositions  so  authenticated  are 

nesses  against  him,  and  a  construction  of  properly  admitted,  though  some  of  them 

the  section  that  would  require  a  demand-  are  not  sworn  to.     Ex  p.  Glaser,   (1910) 

ing  government  to  send  its  citizens  to  an-  176  Fed.  702,  100  C.  C.  A.  254. 

other  country  where  the  fugitive  is  found.  Certificate  must  show  principal  diplo- 

to  institute  legal  proceedings,  would  de-  matic  or  consular  officer. — "  The  certifi- 

feat   the  whole  object   of   an   extradition  cate  should  show  upon  its  face  that  the 

treaty.     Bingham  t*.  Bradley,   (1916)   241  officer  who  makes  it  is  the  principal  dip- 

U.  S.  511,  36  S.  Ct.  634.  lomatic  or  consular  officer  of  the  United 

See  for  construction  of  this  section  as  States  resident  in  the  country  making  the 

it  stood  amended  by  the  Act  of  June  19,  demand  of  extradition,  and  it  should  de- 

1876,  In  re  Fowler,  ( 1880)  4  Fed.  303.  clare  that  the  documents  to  which  it  is 

Partial  repeal  of  section  5271. — So  much  attached  are  properly  and  legally  authen- 

of  the  above  section  as  is  inconsistent  with  ticated  according  to  the  laws  of  the  coun- 

the  provisions  of  the  Act  of  Aug.  3,  1882,  try    from    which    the    fugitive    escaped, 

ch.  378,  is  repealed  by  section  6  of  that  so  as  to  entitle  them  to  be  received  as 

Act,  which  is  given  tn/ra,  p.  315.     Ew  p.  evidence  for  similar  purposes  by  the  tribu- 

Schorer,   (E.  D.  Wis.  1912)    197  Fed.  67.  nals  of  that  country.*'  Extradition  of  Mul- 

Authentication  of  depositions.— Under  ler,  (1863)   10  Op.  Atty.-Gen.  501. 

this  section,  providing  that,  where  deposi-  See  notes  under  section  6  of  the  Act  of 

tions  are  offered  in  evidence  in  an  extradi-  Aug.   3,   1882,  22  Stat.   L.  216,  ch.   378, 

tion  case,  they  shall  be  admitted  if  they  infra,  p.  313. 

are  properly  authenticated  to  be  received  Proof   of  identity. —  Evidence  of   iden- 

for  similar  purposes  by  the  tribunals  of  tity  considered  and  held  to  be  insufficient, 

the   foreign  country  from  which   accused  Ex  p.  La  Mantica,    (S.  D.  N.  Y.   1913) 

shall  have  escaped  and  the  certificate  of  206  Fed.  330. 
the   principal    aiplomatic   officers   of    the 

Sec.  5272.  [Surrender  of  the  fugitive.]  It  shall  be  lawful  for  the  Sec- 
retary of  State,  under  his  hand  and  seal  of  office,  to  order  the  person  so 
committed  to  be  delivered  to  such  person  as  shall  be  authorized,  in  the 
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name  and  on  behalf  of  such  foreign  government,  to  be  tried  for  the  crime 
of  whieh  such  person  shall  be  so  accused,  and  such  person  shall  be  delivered 
up  accordingly ;  and  it  shall  be  lawful  for  the  person  so  authorized  to  hold 
such  person  in  custody,  and  to  take  him  to  the  territory  of  such  foreign 
government,  pursuant  to  such  treaty.  If  the  person  so  accused  shall  escape 
out  of  any  custody  to  which  he  shall  be  committed,  or  to  which  he  shall  be 
delivered,  it  shall  be  lawful  to  retake  such  person  in  the  same  manner 
as  any  person  accused  of  any  crime  against  the  laws  in  force  in  that  part 
of  the  United  States  to  which  he  shall  so  escape,  may  be  retaken  on  an 
escape.    [£.  8.]  • 

Act  of  Aug.  12.  1848,  ch.  167,  9  Stat.  L.  302. 

An   extradition  warrant  issued   under  Review  of  proceedings  by  the  Secretary 

this  section  is  not  a  warrant  of  arrest;  of  State. — ^Where  extradition  proceedinff)^ 

and  if  a  new  arrest  is  to  be  made,  it  must  are  certiiied  to  the  Secretary  of  State,  ne 

be  upon  another  proceeding  before  a  judi-  has  authority  to  review  them,  and  his  dis- 

cial  oflScer  or  commissioner  under  K.  S.  cretion  extends  to  a  review  of  every  ques- 

sec.   5270,  supra,  p.  265.     Vance's  Case,  tion   therein   presented.      (1881)    17    Op. 

(1866)   12  Op.  Atty.-Gen.  75.  Atty.-Gen.  184. 

Sec.  5273.  [Time  allowed  for  extradition.]  Whenever  any  person  who 
is  committed  under  this  Title  or  any  treaty,  to  remain  until  delivered  up  in 
pursuance  of  a  requisition,  is  not  so  delivered  up  and  conveyed  out  of  the 
United  States  within  two  calendar  months  after  such  commitment,  over  and 
above  the  time  actually  required  to  convey  the  prisoner  from  the  jail 
to  which  he  was  committed,  by  the  readiest  way,  out  of  the  United  States,  it 
shall  be  lawful  for  any  judge  of  the  United  States,  or  of  any  State,  upon 
application  made  to  him  by  or  on  behalf  of  the  person  so  committed,  and 
upon  proof  made  to  him  that  reasonable  notice  of  the  intention  to  make 
such  application  has  been  given  to  the  Secretary  of  State,  to  order  the  person 
so  committed  to  be  discharged  out  of  custody,  unless  sufficient  cause  is  shown 
to  such  judge  why  such  discharge  ought  not  to  be  ordered.    [R.  8.] 

Act  of  Aug.  12,  1848,  ch.  167,  9  Stat.  L.  303. 

Reasonable  diligence  not  shown. —  The  for  more  than  two  months,  when  it  is 
fact  that  an  officer  of  the  demanding  coun-  shown  that,  had  reasonable  diligence  been 
try  is  on  his  way  hither  to  take  the  pris-  exercised,  such  officer  might  have  arrived 
oner  back  to  such  country  is  not  ground  before  the  application,  and  no  sufficient 
for  refusing  a  discharge  under  this  section  cause  is  shown  why  the  coming  of  the  offi- 
to  a  party  who,  as  a  mgitive  from  justice,  cer  has  been  so  long  delayed.  In  re  Daw- 
has  been  detained  in  jail  without  trial  son,  (1900)   101  Fed.  253. 

Sec.  5274.  [Continuance  of  proviBions  limited.]  The  provisions  of  this 
Title  relating  to  the  surrender  of  persons  who  have  committed  crimes  in 
foreign  countries  shall  continue  in  force  during  the  existence  of  any  treaty 
of  extradition  with  any  foreign  government,  and  no  longer.    [B,  8.] 

Act  of  Aug.  12,  1848,  ch.  167,  9  Stat.  L.  303. 

Sec.  5275.  [Protection  of  the  accuaed.]  Whenever  any  x>erson  is  deliv- 
ered by  any  foreign  government  to  an  agent  of  the  United  States,  for  the 
purpose  of  being  brought  within  the  United  States  and  tried  for  any  crime 
of  which  he  is  duly  accused,  the  President  shall  have  power  to  take  all  neces- 
sary measures  for  the  transportation  and  safe-keeping  of  such  accused 
person,  and  for  his  security  against  lawless  violence,  until,  the  final  con- 
clusion of  his  trial  for  the  crimes  or  offenses  specified  in  the  warrant  of 
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extradition,  and  until  his  final  discharge  from  custody  or  imprisonment 
for  or  on  account  of  such  crimes  or  offenses,  and  for  a  reasonable  time  there- 
after, and  may  employ  such  portion  of  the  land  or  naval  forces  of  the  United 
States,  or  of  the  militia  thereof,  as  may  be  necessary  for  the  safe-keeping 
and  protection  of  the  accused.    [R.  8.] 

Act  of  March  3,  1869,  ch.  141,  16  Stat.  L. 

Crimes  committed  subsequent  to  extra- 
dition.—  Perjury  committed  by  an  extra- 
dited person  at  his  trial  makes  him  liable 
to  indictment  for  such  crime,  as  this  sec- 
tion does  not  grant  immunity  for  crimes 
committed  by  a  person  subsequent  to  his 
extradition.  Collins  v.  Johnston,  (1916) 
237  U.  S.  602,  35  S.  C.  649,  69  U.  S.  (L. 
ed.)  1071,  wherein  the  court  said:  "  It  is 
contended  upon  the  authority  of  U.  S.  v, 
Rauscher,  (1886)  119  U.  S.  407,  430,  7  S. 
Ct.  234,  30  U.  S.  (L.  ed.)  426;  Cosgrove 
V.  Winney,  (1889)  174  U.  S.  64,  19  S.  Ct. 
698,  43  U.  S.  (L.  ed.).897,  and  other 
cases,  that  the  conviction  and  imprison- 
ment of  appellant  under  the  second  indict- 
ment are  m  contravention  of  the  treaty  of 
extradition  between  the  United  States  and 
Great  Britain,  in  that  he  was  extradited 
for  the  sole  purpose  of  being  brought  to 
trial  upon  the  first  indictment,  and  that 
while  that  charge  was  awaiting  trial  and 
final  disposition,  he  could  not,  without 
violence  to  the  treaty  and  §  5275  of  the 
Rev.  Stat,  be  tried,  convicted,  sentenced, 
and  imprisoned  upon  another  charge.  It 
is  alleged  that  the  first  indictment  was 
dismissed  upon  motion  of  the  prosecution 
on  July  12,  1909;  and  that  under  the 
treaty  and  law  he  was  entitled  to  a  rea- 
sonable time  thereafter  in  which  to  return 
to  the  country  from  which  he  was  extra- 

Sec.  5276.  [Powers  of  agent  receiving  offenders  delivered  by  a  foreign 
government.]  Any  person  duly  appointed  as  agent  to  receive,  in  behalf 
of  the  United  States,  the  delivery,  by  a  foreign  government,  of  any  person 
accused  of  crime  committed  within  the  jurisdiction  of  the  United  States, 
and  to  convey  him  to  the  place  of  his  trial,  shall  have  all  the  powers  of  a 
marshal  of  the  United  States,  in  the  several  districts  through  which  it  may 
be  necessary  for  him  to  pass  with  such  prisoner,  so  far  as  such  power  is 
requisite  for  the  prisoner's  safe-keeping.     [B.  S.] 


337. 

dited.  In  this  form,  and  in  others  too 
numerous  for  mention,  appellant  reiterates 
the  points  that  were  decided  against  him 
by  the  supreme  •  court  of  California  (1907) 
151  Gal.  340,  whose  judgment  was  af- 
firmed by  this  court  in  ( 1909)  214  U.  S. 
113,  29  8.  Ct.  673,  53  U.  S.  (L.  ed.)  933, 
where  the  court  said  (p.  122):  *The 
contention  of  the  plaintiff  in  error  that 
the  duty  to  afford  opportunity  to  return 
after  a  trial  or  other  termination  of  the 
case  upon  which  he  was  extradited  is  un- 
affected by  any  subsequent  crime  he  may 
have  committed  is  not  even  plausible; ' 
and  further  (p.  123):  'The  contention* 
is  also  without  merit  that  he  has,  at  any 
rate,  the  right  to  a  trial  to  a  conclusion 
of  the  case  for  which  he  was  extradited, 
before  he  can  be  tried  for  a  crime  subee- 
quently  committed.  The  matter  lies  within 
the  jurisdiction  of  the  state  whose  laws 
he  has  violated  since  his  extradition,  and 
we  cannot  see  that  it  is  a  matter  of  any 
interest  to  the  surrendering  government. 
There  is  nothing  in  §  6275,  Rev.  Stat. 
suprat  which  gives  the  least  countenance 
to  the  claims  of  the  plaintiff  in  error."' 
Subsequent  arrest  in  dvil  action. — ^Thit 
section  applies  to  a  subsequent  arrest  not 
only  for  crime,  but  also  on  a  civil  action. 
In  re  Reinitz,   (1889)   39  Fed.  204. 


Act  of  March  3,  1869,  ch.  141,  15  Stat.  L.  338. 


Compensation  of  United  States  marshal 
acting  as  agent. —  Where  a  United  States 
marshal  has,  in  pursuance  of  this  section, 
been  appointed  as  agent  to  go  to  a  foreign 
country  and  take  the  delivery  of  a  crim- 
inal, he  is  entitled  to  receive  compensation 
for  his  services  under  the  appropriation 
bills,  where  the  amount  was  nxed  by  reg- 
ulation of  the  department  before  his  ap- 


pointment. If  not  so  fixed,  he  is  entitled 
only  to  his  expenses.  Extra  Compensa- 
tion,  (1888)    19  Op.  Atty.-Gen.  121. 

Unlawful  .  custody. —  If  the  custody 
which  the  supposed  agent  exercised  over 
the  accused  was  unlawhil  in  the  beginning, 
this  statute  could  not  make  the  custody 
lawful  afterward.  Matter  of  Lagrave, 
(1873)  45  How.  Pr.   (N.  Y.)  301. 


Sec.  5277.  [Penalty  for  opposing  agent,  etc.]  Every  person  who 
knowingly  and  willfully  obstructs,  resists,  or  opposes  such  agent  in  the 
execution  of  his  duties,  or  who  rescues  or  attempts  to  rescue  such  prisoner, 
whether  in  the  custody  of  the  agent  or  of  any  oflScer  or  person  to  whom  his 
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custody  has  lawfully  been  committed,  shall  be  punishable  by  a  fine  of  not 
more  than  one  thousand  dollars,  and  by  imprisonment  for  not  more  than 
one  year.     [22.  jS.] 

Act  of  March  3,  1869,  ch.  141,  15  Stat.  L.  338. 

Sec.  5278.  [Fugitives  from  justice  of  a  State  or  Territory.]  Whenever 
the  executive  authority  of  any  State  or  .Territory  demands  any  person  as  a 
fugitive  from  justice,  of  the  executive  authority  of  any  State  or  Territory 
to  which  such  person  has  fled,  and  produces  a  copy  of  an  indictment  found 
or  an  affidavit  made  before  a  magistrate  of  any  State  or  Territory,  charging 
the  person  demanded  with  having  committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or  chief  magistrate  of  the  State  or* 
Territory  from  whence  the  person  so  charged  has  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  State  or  Territory  to  which  such  person 
has  fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when  he  shall  appear.  If  no 
such  agent  appears  within  six  months  from  the  time  of  the  arrest,  the  pris- 
oner may  be  discharged.  All  costs  or  expenses  incurred  in  the  apprehend- 
ing, securing,  and  transmitting  such  fugitive  to  the  State  or  Territory 
making  such  demand,  shall.be  paid  by  such  State  or  Territory.    [B.  8.] 

Act  of  Feb.  12,  1793,  ch.  7.  1  Stat.  L.  302. 

The  foregoing  R.  S.  sec.  5278  and  the  following  R.  S.  sec.  5279  were  made  applicable 
to  the  Philippine  Islands  by  an  Act  of  Feb.  9,  1903,  ch.  529,  §  2,  32  Stat.  L.  807.  See 
the  title  Puilipfins  Islands. 
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I.   Introductoby 

strict  compliance  with  Act.—  "  The  Act 
of  Congress  provides  for  a  method  that  is 
summary  in  its  effect,  and  it  must,  there- 
fore, be  strictly  complied  with."  Em  p. 
Morgan,  (1883)  20  Fed.  298. 

International  and  state  extradition. — 
The  principles  governing  international  ex- 
tradition have  no  application  to  -cases  of 
extradition  between  states.  Knox  v.  State, 
(1905)  164  Ind.  226,  73  N.  E.  255,  108 
A.  S.  R,  291,  3  Ann.  Cas.  539. 

II.  Authority  of  Federal  Governhxnt 

OvEB  Interstate  Extradition 

1.  Rule  Stated 

Federal  authority  paramotint. —  The  ex- 
tradition of  criminals  is  governed  entirely 
by  the  Constitution  and  laws  of  the  United 
States.  No  state  can  deal  with  other 
states,  under  the  express  terms  of  the 
Constitution,  without  the  approval  of  Con- 
gress, and  what  the  state  cannot  do  its 
officers  cannot  do.  Malcolm  son  v.  Gibbons, 
(1885)  56  Mich.  469,  23  N.  W.  166. 

The  power  of  Congress  to  legislate  on 
the  subject  of  interstate  extradition  is  ex- 
clusive, and  its  law  is  the  paramount  law 
of  the  subject.  Ex  p.  McKean,  (1878)  3 
Hughes  23,  16  Fed.  Cas.  No.  8,848. 

A  state  has  no  sovereign  power  to  sur- 
render fugitives  found  within  its  limits  to 
another  jurisdiction,  and  can  grant  extra- 
dition only  under  the  Federal  Constitution 
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atad  Atatutes.     In  re  Kopel,    (1906)    148 
9ed.  505. 

The  power  of  Congress  to  extend  the 
extradition  laws  to  all  places  within  the 
territorial  jurisdiction  of  the  United 
States  cannot  be  denied.  In  re  Gillis, 
'1905)   38  Wash.  156,  80  Pac.  300. 

2.  Reliance  of  Btate  Oovemore  on  Federal 

Statutes 
State  gOTernon  must  rely  on  federal 
atatutes. —  In  interstate  extradition  znat- 
ters,  state  gOTernors  and  their  agents  are 
compelled  to  rely  upon  federal  statutes 
for  i^uthority  to  do  the  acts  required  there- 
hy,  and  such  statutes  afford  them  justifi- 
cation. State  V,  Justus,  (1901)  84  Minn. 
237,  87  N.  W.  770,  55  L.  R.  A.  826.  See 
Bw  p.  Smith,  (1842)  3  Mclean  121,  22 
yed.  Cas.  No.  12,968;  Ross  v.  Crofutt, 
(1911)  84  Conn.  370,  80  Atl.  90,  Ann.  Cas. 
1912C  1295;  In  re  Gillis,  (1905)  38  Wash. 
156,  80  Pac.  300. 

3.  State   Legislation  in   Aid   of   Federal 

Enactments 

JKale  stated. — State  le^slation  in  aid  of 
the  federal  enactments  is  not  objection- 
able. The  means  by  which  the  fugitive  is 
"  to  be  arrested  and  secured  "  are  not  pro- 
vided by  the  Act  of  Congress,  hence  the 
legislature  of  a  state  may  and  should  pro- 
vide proper  and  ade(}uate  means  and  facili- 
ties for  the  accomplishment  of  such  extra- 
dition. Ex  p.  Ammons,  (1878)  34  Ohio 
St.  518;  Ex  p.  Walters,  (1913)  106  Miss. 
439,  64  So.  2.  See  Com.  v,  Johnston, 
(1892)  12  Pa.  Co.  Ct.  263;  Ex  p.  Butler, 
(1878)   18  Alb.  L.  J.  369. 

A  state  statute  authorizing  any  court 
or  magistrate,  on  complaint  against  any 
pM«on  found  within  the  state,  charged 
with  an  'offense  committed  in  anv  other 
state,  and  liable  by  the  Constitution  and 
laws  of  the  United  States  to  be  delivered 
over,  etc.,  to  issue  a  warrant  and  cause 
such  person  to  be  held  for  examination, 
and  imprisoi^ed  or  bailed  for  a  limited 
time,  is  otle  which  the  legislature  is  com- 
petent to  make  and  enforce,  independently 
of  the  constitutional  obligation  to  sur- 
render such  person  to  other  states  for 
trial  and  punishment.  When  a  matter  is 
one  within  the  jurisdiction  of  the  United 
States,  tne  general  rule  in  regard  to  con- 
flicting laws  of  the  United  S^tes  and  of 
the  state  is,  not  that  the  act  of  the  state 
mav  not  in  some  respects  have  the  force 
of  law,  but  that  so  far  as  it  conflicts  with 
that  of  the  United  States  the  state  law  is 
inoperative  and  void.  Com.  v,  Tracy, 
(1843)   5  Mete.   (Mass.)   536. 

When  a  state  statute  prescribes  the 
proceedings  to  be  followed  in  the  case  of 
one  charged  with  being  a  fugitive  from 
justice,  persons  making  an  arrest  on  the 
pretense  that  the  one  arrested  is  a 
fugitive,  without  following  the  direc- 
tions oi  the  statute,  are  guilty  of  assault 


and  battery.  State  v.  Shelton,  (1878)  79 
N.  C.  605. 

The  law  of  the  state  should  be  construed 
in  connection  with  the  law  of  Congress 
of  which  it  is  a  part.  Ex  p,  McKean, 
(1878)  3  Hughes  23,  16  Fed.  Cas.  No. 
8,848. 

Under  a  state  statute, ''  in  order  to  hold 
a  fugitive  from  justice  to  await  the  requi- 
sition of  the  ^vernor  of  another  state,  it 
must  affirmatively  appear  from  the  com- 
plaint filed  before  the  committing  magis- 
trate in  this  state:  1.  That  a  crime  haa 
been  committed  in  the  other  state.  2. 
That  the  accused  has  been  charged  in  that 
state  with  the  commission  of  such  crime. 
3.  That  he  has  fled  from  justice  and  is 
within  this  state."  Ex  p.  Lorraine,  (1881) 
16  Nev.  63. 

The  extradition  of  fugitives  from  the 
justice  of  a  state  is  provided  for  by  Const. 
U.  S.,  art.  4,  sec.  2,  requiring  that  where 
a  person  charged  in  any  state  with  crime 
shall  flee  from  justice  and  be  found  in 
another  state,  he  shall  on  demand  of  the 
executive  of  the  state  from  which  he  fled 
be  delivered  up  to  be  removed  to  that  state, 
and  by  federal  statutes  enacted  in  further- 
ance of  the  provision,  and  a  state  statute 
in  aid  thereof  need  not  be  complied  with. 
Thus,  where  a  fugitive  was  arrested  by  an 
officer  on  information  furnished  him  from 
the  sister  state,  and  on  hearing  the  gov- 
ernor issued  his  warrant,  it  was  held  that 
the  fugitive  could  not  complain  that  he 
was  not  arrested  in  accordance  with  a 
state  law  providing  for  the  arrest  of  a 
person  charged  in  another  state  with 
crime.  Ex  p.  Bergman,  (1910)  60  fez. 
Crim.  8,  130  S.  W.  174. 

III.  JUBIBDICTIOir    OF    COUBTS 

State  and  federal  courts. —  State  courts 
have  concurrent  jurisdiction  with  federal 
courts  in  extradition  matters,  but  the 
judgments  of  the  state  courts  are  not  nec- 
essarily decisive  and  do  not  conclude  the 
federal  courts,  although  they  are  entitled 
to  great  respect  and  are  strongly  advisory. 
In  re  Roberts,  (1885)  24  Fed.  132. 

The  state  courts  are  bound  by  the  con- 
struction of  the  extradition  laws  adopted 
by  the  Supreme  Court  of  the  United 
States.  Dennison  v.  Christian,  (1904)  72 
Neb.  703,  101  N.  W.  1045,  117  A.  S.  R.  817. 

IV.  Ant  State  or  Tejuotobt 

Rule  stated. —  Territories  are  in  the 
same  position  as  states  in  regard  to  inter- 
state extradition,  and  the  executive  of  a 
territory  has  the  same  rights  and  is  sub- 
ject to  the  same  duties  as  is  the  executive 
of  a  state.  Ex  p.  Reggel,  (1885)  114 
U.  S.  642,  5  S.  Ct.  1148,  29  U.  S.  (L.  ed.) 
250;  Ex  p.  Morgan,  (1883)  20  Fed.  298; 
Ex  p.  Krause,  (W.  D.  Wash.  1915)  228 
Fed.  547.  See  also  In  re  Romaine,  (1863) 
23  Cal.  585. 

Change  of  gOTemment  from  territorial 
to    state. —  Mere    transition    from    terri- 
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toriftl  to  state  government  ie  insuificient 
of  itself  to  abolish  a  crime  committed 
against  the  territorial  law,  or  to  preclude 
the  state  from  obtaining  the  return  of 
a  person  to  answer  therefor  by  extradition 
proceedings;  but,  to  prevent  such  return, 
it  must  appear  that  the  offenee  no  longer 
exists  in  the  state.  Eco  p,  McCalrthy. 
(1009)  66  Tex.  Crim.  209,  119  S.  W.  682, 
133  A.  S.  R.  964. 

AUska. —  Under  the  Washington  stat- 
ute (Pierce's  Code,  |  2035;  Ballinger'a 
Annot.  Codes  &  Stat.  §  7016)  providing 
that  when  a  demand  is  made  upon  the  gov- 
ernor of  the  state  by  the  executive  of  any 
state  or  territorjr,  in  any  case  authorized 
by  the  Constitution  and  laws  of  the  United 
States,  for  the  delivery  over  of  any  per- 
son charged  with  crime,  the  governor 
shall,  if  satisfied  that  the  demand  is  con- 
formable to  law  and  ought  to  be  complied 
with,  issue  his  warrant,  etc.,  it  has  been 
held  that  the  governor  has  authority  to 
surrender  a  fugitive  from  justice  upon  the 
demand  of  the  governor  of  the  district  of 
Alaska,  made  pursuant  to  section  3i93  of 
the  Alaska  Code  of  Criminal  Procedure, 
expressly  conferring  upon  the  governor  of 
tiiat  district  power  to  make  such  demand. 
In  re  Gillis,  (1905)  38  Wash.  156,  80 
Pac.  300. 

rhe  executive  authority  of  Alaska  un- 
der this  section  has  the  same  rights  and 
bears  the  same  duties  as  the  governor  of 
a  state,  the  extradition  laws  being  open 
to  all  the  states  and  territories.  Ew  p. 
Krause,  (W.  D.  Wash.  1916).  228  Fed.  547. 

The  Cherokee  Nation  being  neither  a 
state  nor  a  territory,  within  the  meaning 
of  the  constitutional  clause  and  the  Act^ 
of  Congress  relating  to  interstate  extradi- 
tion, a  state  governor  has,  therefore,  no 
authority  to  issue  a  warrant  for  the  arrest 
of  a  fugitive  from  justice  upon  the  requi- 
aition  of  a  chief  of  such  nation.  Ew  p. 
Morgan,  (1883)  20  Fed.  298. 

The  District  of  Columbia  not  being  a 
state,  and  therefore  not  coming  within  the 
constitutional  and  statutory  provisions  re- 
lating to  extradition  to  and  from  states, 
the  Act  of  March  3,  1801,  2  Stat.  L.  115, 
ch.  24,  was  passed  providing  for  the  deliv- 
ering up  of  criminals  and  fugitives  from 
justice  found  within  the  District  and  re- 
quiring all  executive  and  judicial  officers 
to  obey  all  lawful  precepts  or  other  proc- 
ess issued  for  that  purpose,  etc.  Although 
this  statute  does  not  specifically  provide 
for  the  return  to  the  District  of  Colum- 
Dia  of  fugitives  from  justice,  yet  under 
R.  8.  sec.  1014  (title  Crimittal  Law,  vol. 
2,  p.  654),  it  has  been  held  that  they  may 
be  so  surrendered.  In  re  Buell,  (1875)  3 
DiU.  116,  4  Fed.  Cas.  No.  2,102.  See  Mat- 
ter of  Dana,  (1873)  7  Ben.  1,  6  Fed.  Cas. 
No.  3,564. 

In  the  District  of  Columbia,  the  chief 
justice  of  the  Supreme  Court  thereof  is 
charged  with  the  same  duties  that  in  sim- 
ilar proceedings  are  imposed  upon  the  gov- 


ernors of  the  several  states.  Hayes  v. 
Palmer,  (1903)  21  App.  Cas.  (D.  C.)  450. 

Porto  Rico. —  Precisely  the  same  power 
to  issue  a  requisition  for  the  return  of 
a  fugitive  criminal  as  is  possessed  under 
R.  S.  sec.  5278  by  the  governor  of  any 
organized  territory,  is  given  the  governor 
of  Porto  Rico  by  the  provisions  of  the 
Foraker  Act  of  April  12,  1900,  31  Stat.  L. 
80,  ch.  191,  I  14  (see  title  Pobto  Rico), 
that  the  laws  of  the  United  States  not 
locally  inapplicable  shall  be  in  force  and 
effect  in  Porto  Rico,  and  of  section  17  (see 
title  Pobto  Rico),  ihat  the  governor  of 
Porto  Rico  shall  have  all  the  powers  of 
governors  of  the  territories  of  the  United 
States  that  are  not  locally  inapplicable. 
People  17.  Bingham,  (1909)  211  U.  S.  468, 
29  S.  Ct.  190,  53  U.  S.  (L.  ed.)  286. 
affirmmg  (1907)  189  N.  Y.  124,  81  N.  E. 
773,  which  affirmed  117  App.  Div.  411,  102 
N.  Y.  S.  878;  In  re  Kopel,  (1906)  148 
Fed.  505. 

Although  Porto  Rico  is  not  a  territory 
incorporated  into  the  United  States,  yet  it 
is  a  completely  organised  territory  and 
as  such  comprised  within  this  section. 
(1912)  29  Op.  Atty.^Gen.  521. 

v.  Pbebeqitisitbs  to  DsMAin>  vcm 
Extradition 

No  demand  before  complaint. — ''  Under 
the  Constitution  and  Acts  of  Congress  it  is 
for  the  governor  of  the  one  state  to  de- 
termine whether  he  desires  extradition, 
and  for  the  governor  of  the  other  to  de- 
cide whether  he  will  grant  it.  Congress 
will  not  allow  the  demand  to  be  made  un- 
til the  offender  has  either  been  indicted 
or  otherwise  complained  of  in  the  regular 
course  of  justice.  There  can  be  no  demand 
before  complaint."  Malcolmson  v.  Gib- 
bons, (1886)   56  Mich.  459,  23  N.  W.  1««. 

Respective  rights  of  demanding  and 
asylum  states. —  Where  a  person  is  de- 
tained in  one  state  because  its  laws  have 
claims  upon  him,  he  cannot  be  extradited 
and  taken  to  another  state  before  the  jus- 
tice of  the  state  holding  him  has  been 
satisfied;  that  is,  the  right  of  the  state 
demanding  him  is  not  superior  to  that 
of  the  state  from  which  he  is  demanded. 
Matter  of  Briscoe,  (1876)  51  How.  Pr. 
(N.  Y.)  422;  Taylor  v.  Taintor,  (1872) 
16  Wall.  366,  21  U.  S.  (L.  ed.)  287;  In  re 
Troutman,  (1854)  24  N.  J.  L.  634;  Sta'ie 
V.  Allen,  (1840)  2  Humph.  (Tenn.)  258; 
Eof  p.  Hobbs,  (1893)  32  Tex.  Crim.  312; 
22  S.  W.  1035,  40  A.  C5.  R.  782;  In  re 
Opinion  of  Justices,  (1909)  201  Mass.  609, 
89  N.  E.  174,  24  L.  R.  A.  (N.  S  ) 
799.  This  principle  applies  also  where 
the  process  under  which  the  accused  is 
heard  is  a  civil  process.  In  re  Troutman, 
(1854)  24  N.  J.  L.  634;  Matter  of  Briscoe, 
(1876)  51  How.  Pr.  (N.  Y.)  422.  But 
there  must  have  been  an  actual  arrest  be- 
fore the  principle  applies.  In  re  Rosen- 
blat,  (1876)  51  Cal.  285;  Harriott's  Peti- 
tion, (1892)  18  R.  I.  12,  25  Atl.  349. 
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Of  course  this  right  may  be  waived  by 
the  state  in,  whicli  the  fugitive  is,  and, 
upon  surrender  to  the  demanding  state, 
it  loses  its  jurisdiction.  Taylor  v.  Taintor, 
(1872)  16  Wall.  306;  21  U.  S.  (L.  ed.) 
287;  In  re  Hess,  (1897)  6  Kan.  App.  763, 
48  Pac.  596. 

Fugitive  serving  a  sentence  in  asylum 
state.^ — The  governor,  otherwise  than  by 
exercising  his  pardoning  power,  has  no 
power  by  virtue  of  the  Federal  Constitu- 
tion, or  otherwise,  to  grant  an  extradition 
demand  issued  by  the  governor  of  another 
state  for  the  return  of-  a  fugitive  from  the 
justice  of  that  state  laM'fully  held  in  a 
penal  institution  under  an  unexpired  sen^ 
tence.  In  re  Opinion  of  Justices,  (1909) 
201  Mass.  609,  89  N.  lO.  174,  24  L.  R.  A 
(N.  S.)   799. 

But  after  the  expiration  of  the  term  of 
sentence  in  the  asylum  state  the  governor 
of  such  state  may  issue  his  warrant  and 
have  such  person  arresrted  for  rendition  to 
the  demanding,  state.  Kelly  v.  Mangum, 
(Ga.  1916)  88  S.  E.  556. 

;     VI.  J>7GITIVE   FROM   JUSTICE 

Who  is  **«  fugitive  from  justice." — 
"  To  be  a  fugitive  from  justice  in  the  sense 
of  the  Act  of  Congress  regulating  the 
subject  under  consideration,  it  is  not  nec- 
essary that  the  party  charged  should  h^ve 
left  the  state  in  which  the  crime  is  alleged 
to  have  been  committed,  after  an  indict- 
ment found,  or  for  the  purpose  of  avoid- 
ing a  prosecution  anticipated  or  begun, 
but  simply  that  having  within  a  state  com- 
mitted that  which  by  its  laws  constitutes 
a  crime,  when  he  is  sought  to  be  sub- 
jected to  its  criminal  process  to  answer 
for  his  offense,  he  has  left  its  jurisdiction 
and  is  found  within  the  territory  of  an- 
other." Roberts  v.  Reilly,  (1885)  116 
U.  S.  80,  6  S.  Ct.  291,  29  U.  S.  (L.  ed.) 
544;  Streep  f.  U.  S.,  (1895)  160  U.  S. 
128,  16  S.  Ct.  244,  40  U.  S.  (L.  ed.)  365; 
Ex  p.  Dickson,  (1902)  4  Indian  Terr. 
481,  69  S.  W.  943;  In  re  White,  (C.  C.  A. 
1893)  55  Fed.  54,  14  U.  S.  App.  87,  5  C. 
C.  A.  29;  Ex  p.  Brown,  (1886)  28  Fed. 
653;  In  re  Bloch,  ( 1898)  87  Fed.  981 ;  Mat- 
ter of  Voorhees,  (1867)  32  N.  J.  L.  141; 
State  V,  Hall,  (1894)  115  N.  C.  811,  20 
S.  E.  729,  44  A.  S.  R.  501,  28  L.  R.  A. 
289;  Hibler  v.  State,  (1875)  43  Tex.  197; 
State  t'.  Richter,  (1887)  37  Minn.  436,  35 
X.  W.  9;  In  re  Sultan,  (1894)  115  X.  C 
57,  20  S.  E.  375,  44  A.  S.  R.  433,  28 
L.  R.  A  294;  Drinkall  r.  Spiegel,  (1896) 
88  Conn.  441,  36  Atl.  830,  36  L.  R.  A. 
486;  Depoilly  v.  Palmer,  (1906)  28  App. 
Caa.  (D.  C.)  324;  Com.  v.  Hare,  (1908) 
36  Pa.  Super.  Ct.  125. 

To  be  a  fugitive  from  justice  within 
the  meaning  of  the  provisions  of  U.  S. 
Const.,  art.  4,  sec.  2,  and  R.  S.  sec.  5278, 
it  is  only  necessary  that  the  accused,  hav- 
ing been  in  the  demanding  state  when  the 
crime  was  committed,  thereafter  leave  that 
state  and  be  found  within  the  territory  of 


another.  Appleyard  v.  Com.,  (1906)  203 
U.  S.  222,  27  S.  Ct.  122,  51  U.  S.  (L.  ed.) 
161;  In  re  Strauss,  (1903)  126  Fed.  327, 
63  C.  C.  A.  99. 

A  person  indicted  the  second  time  for 
the  same  offense  is  none  the  less-  a  fugitive 
from  justice  because  after  the  dismissal 
of  the  first  indictment,  on  which  he  was 
originally  extradited,  he  left  the  state  with 
the  knowledge  of,  or  without  objection 
by,  the  state  authorities.  Bassing  r.  Cady, 
(1908)  208  U.  S.  386,  28  S.  Ct.  392,  52 
U.  S.  (L.  wi.)  540,  13  Ann.  Cas.  905. 

One  who  does,  within  the  state,  an  overt 
act,  which  is  and  is  intended  to  be  a 
material  step,  toward  accomplishing  a 
crime,  and  then  absents  himself  from  the 
state  and  does  the  rest  elsewhere,  becomes 
a  fugitive  from  justice  for  extradition  pur- 
poses when  the  crime  is  complete,  if  not 
before.  Strassheim  v.  Daily,.  (1911)  211 
U.  S.  280,  31  S.  St.  558,  55  U.  S.  (L.  ed.) 
736;  State  i*.  Gerber,  (1910)  111  Minn. 
132,  126  N.  W.  482. 

One  convicted  of  an  offense  against  a 
state,  who,  before  the  expiration  of  that 
sentence,  was  delivered  to  the  federal  au- 
thorities to  serve  out  a  prior  sentence, . 
would  at  the  end  of  such  prior  sentence 
be  a  fugitive  from  justice  under  the  United 
States  Constitution,  and  could  be  taken 
by  the  state  under  the  direct  provisions  of 
this  section.  People  v.  Benham,  (l&ll) 
71  Misc.  345,  128  X.  Y.  S.  610. 

Section  364  of  the  Criminal  Code  of  Ne- 
braska (Cobbey's  Ann.  Code  1901)  does 
not  authorize  the  extradition  of  a  person 
charged  with  crime  against  the  laws  of 
another  state  without  proof  that  the  per- 
son so  charged  is  a  fugitive  from  the  jus- 
tice of  the  demanding  state.  Dennison  t\ 
Christian,  (1904)  72  Xeb.  703,  101  N.  W. 
1045,  117  A.  S.  R.  817. 

For  other  cases  on  the  question  as  to 
who  is  a  fugitive  from  justice  under  the 
extradition  laws,  see  Ex  p.  Innes,  (Tex. 
Crim.  1915)  173  S.  W.  291,  affirmed 
(1916)  240  U.  S.  127,  36  S.  Ct.  290; 
Kelly  V.  Mangum,  Ga.  (1916)  88  S.  E. 
556;  People  v.  Baker,  (1911)  142  App. 
Div.  598,  127  X.  Y.  S.  382;  Coleman  v. 
State,  (1908)  53  Tex.  Crim.  93,  113  S. 
W.  17;  State  v.  Clough,  (1902)  71  N.  H. 
594,  53  Atl.  1086;  People  v.  Gardner, 
(1807)  2  Johns.  (X.  Y.)  477;  Matter  of 
Heyward,  (1848)  1  Sandf,  (N.  Y.)  701; 
Johnson  v.  Ammons,  (1879)  .7  Am.  L.  Rec. 
662,  6  Ohio  Dec.  (Reprint)  747;  Com.  v. 
Trach,  (1887)  3  Pa.  Co.  Ct.  65;  Simmons 
f.  Com.,  (1813)  5  Bin.  (Pa.)  617.  See 
also  Hayes  r.  Palmer,  (1903)  21  App. 
Cas.  (D.  C.)  450;  State  v.  Washburn, 
(1871)  48  Mo.  240;  In  re  Greenough, 
(1858)    31  Vt.  279. 

Actiuil  presence  tchen  crime  commented, 
—  The  party  must  have  been  actually 
present  m  the  state  by  which  the  demand 
is  made  and  in  which  the  crime  is  alleged 
to  have  been  committed,  at  the  time  of 
such  commission,  and  thereafter .  have,  fled 
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therefrom.  Ew  p.  Smith,  ( 1842)  3  McLean 
121,  22  Fed.  Cas.  No.  12,968.  To  the  same 
effect  see  Tennessee  v.  Jackson,  (E.  D. 
Tenn.  1888)  36  Fed.  258;  Ecb  p.  Hotf- 
stot,  (S.  D.  N.  Y.  1910)  180  Fed.  240, 
affirmed  (1910)  218  U.  S.  665,  31  S.  Ct. 
222,  54  U.  S.  (L.  ed.  )  1201;  Ex  p. 
Graham,  (6.  D.  Cal.  1914)  216  Fed.  813; 
Eof  p.  State,  (1833)  73  Ala.  503,  49 
Am.  Rep.  «3;  Farrell  t?.  Hawley,  (1906) 
78  Conn.  150,  61  Atl.  602;  Hayes  i>.  Pal- 
mer, (1903)  21  App.  Cas.  (D.  €.)  460; 
Hartman  t\  Aveline,  (1878)  63  Ind.  344, 
30  Am.  Rep.  217,  28  L.  R.  A.  289;  O'Mal- 
ley  V.  Quigg,  (1909)  172  Ind.  350,  88  N.  E. 
611;  Jones  v.  Leonard,  (1878)  50  la.  106, 
92  Am.  Rep.  116;  Matter  of  Mitchell, 
(1885)  4  N.  Y.  Crim.  596;  People  v. 
Baker,  (1911)  142  App.  Div.  598,  127  N. 
Y.  S.  382;  State  v.  Hall,  (1894)  115  N".  C. 
811,  20  S.  E.  729,  44  A.  S.  R  601,  28  L.  R. 
A.  289;  Wilcox  v.  Nolze,  (1878)  34  Ohio 
St.  520,  died  in  Henderson  v.  James, 
(1895)  52  Ohio  St.  242,  30  N.  E.  806,  27 
L.  R.  A.  290.  In  Hyatt  v.  New  York, 
(1903)  188  U.  S.  691,  23  S.  Ct,  466,  47  U. 
S.  (L.  ed.)  657,  affirming  People  v,  Hyatt, 
(1902)  172  N.  Y.  176,  64  N.  E.  825,  92 
A.  S.  R.  706,  60  L.  R.  A.  774,  it  was  held 
that  the  presence  of  the  relator  on  business 
for  one  day  in  the  state  eight  days  after 
the  alleged  commission  therein  of  the  act, 
did  not,  when  he  left  the  state,  render 
him  a  fugitive  from  justice,  there  being 
no  evidence  or  claim  that  he  then  com- 
mitted any  act  which  brought  him  within 
the  criminal  law  of  the  state,  or  that  he 
was  indicted  for  any  act  then  committed, 
and  the  complaint  not  having  been  made 
nor  the  indictments  found  until  months 
after  such  departure. 

In  Ew  p.  Hoffstot,  (1910)  180  Fed.  240, 
affirmed  218  U.  S.  665,  31  S.  Ct.  222,  54 
U.  S.  (L.  ed.)  1201,  it  was  held  that  the 
petitioner,  a  resident  of  New  York,  in- 
dicted in  Pennsylvania  for  conspiracy  to 
bribe  members  of  the  Pittsburg  city  coun- 
cil, could  not  be  extradited,  in  the  absence 
of  some  proof  that  he  had  been  physically 
present  in  Pennsylvania  when  the  offense 
was  committed,  as  otherwise  he  could  not 
be  a  fugitive  from  justice  of  that  state. 

One  who,  within  the  jurisdiction  of  the 
state,  has  set  in  motion  the  m^whinery 
for  crime  and  departs  the  jurisdiction  be- 
fore the  commission  of  such  crime,  must 
be  regarded  as  a  **  fugitive  from  justice." 
Jn  re  Cook,  (1892)  49  Fed.  833,  affirmed 
Cook  r.  Hart,  (1892)  146  U.  S.  183,  13 
S.  Ct.  40,  36  U.  S.  (L.  ed.)  934. 

One  who  goes  into  a  state  and  com- 
mits a  crime,  and  then  returns  home,  is  as 
much  a  fugitive  from  justice  as  though 
he  had  committed  a  crime  in  the  state  in 
which  he  resided  and  then  fled  to  some 
other  state.  In  re  Roberts,  (1885)  24 
Fed.  132;  In  re  Keller,  (1888)  36  Fed. 
681;  Kingsbury's  Case,  (1870)  106  Mass. 
223;  In  re  Sultan,  (1894)  115  N.  C.  57, 
20  S.  E.  375,  44  A.  S.  R.  433,  28  L.  R.  A. 


294;  Ex  p,  Swearingen,  (1880)  13  S.  C. 
74;  In  re  Hess,  (1897)  6  Kan.  App.  763, 
48  Fac.  696.  See  also  Adams'  Case,  ( 1844) 
7  Law  Rep.  3S6. 

Surrender  of  fugitive  after  requisition, 
to  a  third  state, —  Where  the  accused  is 
brought  into  a  state  as  a  fugitive  from 
justice  he  may  be  surrendered  to  the  au- 
thorities of  a  third  state  as  a  fugitive 
without  opportunity  to  return  to  the  stftte 
in  which  he  is  domiciled.  Ex  p,  Innes, 
(Tex,  Crim.  1915)  173  S.  W.  291,  affirmed 
(1916)  240  U.  S.  127,  36  S.  Ct.  290.  And 
see  to  the  same  effect,  Kelly  v,  Mangum, 
(Ga.  1916)  88  S.  E.  656. 

Escaped  conf>ict. —  A  person  who,  after 
having  been  convicted  of  a  crime  com- 
mitted within  a  state,  when  sought  for, 
to  be  subjected  to  the  sentence  of  the 
court,  is  found  within  another  state,. is  a 
fugitive  from  justice  within  the  meaning 
of  the  extradition  statute.  Hughes  v, 
Pflanz,  (C.  C.  A.  1905)  138  Fed.  980,  71 
C.  C.  A.  234. 

Motive  inducing  departure  as  materiaL 
—  It  has  long  been  established  that  for 
purposes  of  extradition  between  the  states 
it  does  not  matter  what  motive  induced 
the  departure  of  the  fugitive.  Drew  v. 
Thaw,  (1914)  235  U.  S.  432,  36  S.  Ct.  137, 
59  U.  S.   (L.  ed.)   302. 

Nor  has  the  motive  of  the  accused  in 
leaving  the  state  any  bearing  upon  the 
question  as  to  whether  he  is  a  fugitive 
from  justice.  Ex  p.  Hoffstot,  (S.  D.  N.  Y. 
1900)  180  Fed.  240,  affirmed  (1910)  218 
U.  S.  665,  31  S.  Ct.  222,  54  U.  S.  (L.  ed.) 
1201;  Com.  V,  Hare,  (1908)  36  Pa.  Super. 
Ct.  125. 

One  found  in  another  state  on  institu- 
tion of  prosecution  against  him,  who  re- 
fuses to  return  voluntarily,  is  a  fugitive 
within  the  extradition  law,  though  he  left 
openly,  not  in  flight  or  with  any  intent 
to  avoid  arrest;  the  manner  of  his  leav- 
ing being  immaterial.  Taylor  v.  Wise, 
(la.  1910)   126  N.  W.  1126. 

The  belief  of  the  accused  when  leaving 
the  demanding  state,  that  he  had  not  com- 
mitted any  crime  against  the  laws  of 
that  state,  does  not  prevent  his  bein^  a 
fugitive  from  justice  within  the  meaning 
of  the  provision  of  U.  S.  Const.,  art.  4, 
sec.  2,  and  R.  S.  sec.  5278.  Appleyard  v. 
Massachusetts,  (1906)  203  U.  S.  222,  27 
S.  Ct.  122,  51  U.  S.  (L.  ed.)   161. 

It  is  sufficient  if  a  person  charged  with 
crime  shall  have  fled  from  the  justice  of 
that  state  and  be  found  in  another  state, 
though  his  presence  there  may  be  involun- 
tary, and  resulted  from  a  rendition  to  that 
state  from  a  third  state.  People  f.  Sen- 
nott,   (1879)  20  Alb.  L.  J.  230. 

Where  a  person  charged  with  crime  is 
brought  into  a  state,  under  requisition, 
as  a  fugitive  from  justice,  he  may  be  sur- 
rendered to  the  authorities  of  another 
state  as  a  fugitive,  without  opportunity 
to  return  to  the  state  in  which  he  is 
domiciled.    Exp.  Innes,  (Tex.  Crim.  1915) 
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173  S.  W.  291,  affirmed  under  the  title 
.Innes  v.  Tobin,   (1916)  240  U.  S.  127,  36 
S.  Ct.  290. 

And  in  Kelly  v.  Mangum,  (Ga.  1916) 
88  S.  E.  556,  following  Innes  i?.  Tobin, 
(1916)  240  U.  S.  127,  36  S.  Ct.  290,  it 
was  held  that  where  a  fugitive  from 
justice  from  the  state  of  Missouri  was 
convicted  for  crime  in  a  United  States 
Di^rict  Court  of  Alabama  and  was  com- 
mitted to  the  United  States  penitentiary 
in  Georgia  to  serve  his  sentence,  upon  his 
release  therefrom  at  the  expiration  of  eruch 
term,  upon  requisition  from  the  governor 
of  Missouri,  the  governor  of  Georgia  could 
issue  his  warrant  and  have  such  person 
arrested  for  rendition  to  the  demanding 
state. 

Vn.-  Indictmbnt,  Information  or 

Affidavit 

1.  Indictment 

Necessity  for. —  The  executive  of  a  state 
upon  whom  demand  is  made  for  the  ar- 
rest and  extradition  of  a  fugitive  crim- 
inal has  no  power  to  issue  his  war- 
rant of  arrest  for  a  crime  committed 
in  another  state,  so  far  as  any  author- 
ity has  been  conferred  upon  him  by 
the  federal  statutes,  unless  he  is  fur- 
nished with  a  copy  of  the  indictment  or 
affidavit  required  by  the  provisions  of  this 
section.  Compton  v.  Alabama,  (1908)  214 
U.  S.  1,  29  S.  Ct.  606,  53  U.  S.  (L,  ed.) 
885,  affirming  (1907)  152  Ala.  68,  44  So. 
685. 

Technical  sufficiency. — ^As  each  state 
may  prescribe  its  own  form  of  plead- 
ing and  court  procedure  to  be  observed 
in  both  criminal  and  civil  cases,  sub- 
ject only  to  those  provisions  of  the  Con- 
stitution involving  the  protection  of  life, 
liberty,  and  property  in  all  the  states 
of  the  Union,  it  is  sufficient  in  an  extradi- 
tion case  under  this  statute,  if  the  indict- 
ment, in  substance,  conforms  to  the  laws 
of  the  state  from  which  the  demand  arises, 
it  not  being  necessary  that  it  shall  follow 
the  technical  rules  of  criminal  pleading. 
Ex  p.  Reggel,  (1885)  114  U.  S.  642,  6 
S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250;  Em  p. 
Sheldon,  (1878)  34  Ohio  St.  319;  Wheeler 
V,  Palmer.  (1914)  42  App.  Cas.  (D.  (J.) 
395. 

When  an  indictment  appears  to  have 
been  returned  by  a  grand  jury,  and  is 
certified  as  authentic  by  the  governor 
of  the  demanding  state,  and  substan- 
tially charges  a  crime,  the  sufficiency 
of  the  charge  as  a  matter  of  techni- 
cal pleading  is  to  be  tried  and  deter-  . 
mined  in  the  state  in  which  the  indict- 
ment was  found.*  Ex  p,  Graham,  (S.  D. 
Cal.  1914)  216  Fed.  813;  Davis'  Case, 
(1877)  122  Mass.  324;  State  v.  O'Connor, 
(1888)  38  Minn.  243,  36  N.  W.  462;  State 
f.  Goss,  (1896)  66  Minn.  291,  68  N.  W. 
772,  60  N.  W.  1037,  47  A.  S.  R.  730;  State 
V,  Clough,   (1902)    71  N.  H.  694,  53  Atl. 


1086;  Matter  of  Voorhees,  (1857)  » 
N.  J.  L.  141;  Harris  17.  Magee,  (1911) 
150  la.  144,  129  N.  W.  742. 

The  technical  sufficiency  of  an  indict- 
ment is  not  open  in  extradition  proceed- 
ings. Drew  17.  Thaw,  (1914)  235  U.  S. 
432,  35  S.  Ct.  187,  69  U.  S.  (L.  ed.)   302. 

In  extradition  proceedings  ^^the  execu- 
tive warrant  ought  not  to  be  pronounced 
void  merely  because  of  some  tcKshnical  de- 
fect in  the  foreign  indictment  or  affidavit, 
provided  the  offense  is  substantially  aU 
leged  or  described."  Webb  «.  York,  (C.  C. 
A.  1897)  79  Fed.  616,  49  U.  S.  App.  163, 
25  C.  C.  A.  133  [citing  Roberts  v.  Reilly, 
(1885)  116  U.  S.  80,  6  S.  Ct.  291,  29 
U.  S.  (L.  ed.)  544;  Kurtz  17.  State,  (1886) 
22  Fla.  36,  1  A.  S.  R.  173;  In  re  Roberts, 
(1885)  24  Fed.  132;  In  re  Keller,  (1888) 
36  Fed.  681;  Ex  p.  Pearoe,  (1893)  32  Tex. 
Crim.  301,  23  S.  W.  15;  In  re  White, 
(1891)  Fed.  237.] 

*'  A  requisition  for  the  return  of  a  fugi- 
tive from  justice  cannot  be  denied  when 
the  copy  of  the  indictment  or  affidavit  at- 
tached to  the  requisition  is  held  sufficient 
by  the  courts  of  the  state  where  the  offense 
was  committed,  although  it  would  not  be 
held  good  by  the  courts  of  the  state  where 
the  accused  has  taken  refuge."  Webb  v. 
York,  (C.  C.  A.  1897)  79  Fed.  616,  49 
U.  S.  App.  163,  25  C.  C.  A.  133  [citing 
Ex  p.  Reggel,  (1885)  114  U.  S.  642,  5  S. 
Ct  1148,  29  U.  S.  (L.  ed.)  250;  Pearce  v. 
Texas,  (1894)  165  U.  S.  311,  16  S.  Ct.  116, 
39  U.  S.  (L.  ed.)   164], 

The  legal  sufficiency  of  the  indictment 
is  not  to  be  determined  by  the  officer  pant- 
ing the  requisition  warrant.  Depoilly  v. 
Palmer,  (1906)  28  App.  Cas.  (D.  C.)  324. 
It  is  a  matter  for  the  determination  of 
the  court  having  jurisdiction  of  the  crime 
charged.  Hayes  17.  Palmer,  (1903)  21 
App.  Cas.  (D.  C.)  450;  People  V.  Baker, 
(1911)  142  App.  Div.  598,  127  N.  Y.  o. 
382;  In  re  Renshaw,  (1904)  18  S.  D.  32, 
99  N.  W.  83,  112  A.  S.  R.  778. 

Where  extradition  proceedings  were  in- 
stituted by  Alabama  to  prosecute  peti- 
tioner for  an  alleged  homicide  conunitted 
in  that  state,  under  the  laws  of  which  it 
was  not  essential  that  the  indictment 
should  charge  either  the  time  or  venue 
of  the  offense,  it  was  held  that  an  indict- 
ment omitting  such  elements  was  not  ob- 
jectionable for  that  reason  in  the  extradi- 
tion proceedings.  Coleman  17.  State, 
(1908)  53  Tex.  Crim.  93,  113  S.  W,  17. 

For  other  cases  on  the  question  of  tech- 
nical sufficiency,  see  Pierce  v.  Creecy, 
(1908)  210  U.  S.  387,  28  S.  Ct.  714,  62 
U.  S.  (L.  ed.)  1113,  affirming  (1907)  155 
Fed.  663;  Strassheim  t\  DaUy,  (1911)  221 
U.  S.  280,  31  S.  Ct.  568,  55  U.  S.  (L.  ed.) 
735;  Ex  p  Lewis,  (Nev.  1911)  115  Pac. 
729. 

Charge    of    indictable    offense. —  When 
the  charge  is  by  bill  of  indictment,  ihe 
*  question  whether  the  bill  charges  an  in- 
dictable offense  under  the  statute  should 
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be  left  to  the  detennination  of  the  courts 
of  the  state  in  which  the  offense  is  alleged 
to  have  been  committed.  In  re  Qreenoug^, 
(1858)  31  Vt.  279. 

The  omission  to  give  the  Christian 
names  of  the  person  diarged  with  the 
offense  in  the  indictment  woi3d  not  justify 
the  executive  of  the  state  in  refusing  to 
surrender,  nor  the  courts  in  releasing  on 
habeas  corpus.  It  may  be  a  fully  author- 
ized mode  of  proceeding  under  the  laws  of 
the  demanding  state.  People  t;.  Byrnes, 
(1884)  33  Hun  (N.  Y.)  98. 

Upon  the  objection  that  the  indictment 
did  not  charge  the  same  ofEense  as  the 
affidavit  filed  before  the  justice  of  the 
peace  upon  which  the  requisition  was 
obtained,  it  was  held  that,  where  the  affi- 
davit charged  the  embezzlement  of  money, 
an  indictment  for  embezzling  property 
substantially  charged  the  same  onense. 
Waterman  v.  State,  (1888)  116  Ind.  61, 
18  N.  E.  63. 

Burden  to  show  insufficiency. —  In 
habeas  corpus  by  prisoners  held  pursu- 
ant to  an  indictment  found  in  a  sister 
state,  the  burden  is  on  relators  to  show 
that  the  indictment  is  insufficient  by  pro- 
ducing, if  necessary,  the  statute  under 
which  it  was  found;  and  hence  the  fact 
that  such  statute  was  not  submitted  with 
the  requisition  papers  to  the  governor 
under  whose  warrant  relators  were  ar- 
rested will  not  justify  the  presumption 
that  the  law  of  the  sister  state  is  the 
same  as  that  of  the  forum,  under  which 
the  indictment  would  be  insufficient.  In  re 
Renshaw,  (1904)  18  S.  D.  32,  99  N.  W. 
83,  112  A.  S.  R.  778. 

Second  indictment  for  same  offense. — 
A  second  indictment  for  the  same  offense 
may  serve  as  the  basis  for  the  second 
extradition  of  a  person  as  a  fugitive  from 
justice,  without  violating  any  rights 
secured  to  him  by  the  Federal  Constitu- 
tion or  laws,  where  the  first  indictment 
on  which  the  accused  was  originally  extra- 
dited was  dismissed  on  motion  of  the 
state's  attorney  before  the  accused  was 
placed  in  jeopardy.  Baseing  v.  Cady, 
(1908)  208  U.  S.  386,  28  S.  Ct.  392,  62 
U.  S.  (L.  ed.)  640,  13  Ann.  €as.  906. 

2.  Information 
finle  stated.— While  it  is  in  the 
power  of  the  states  to  provide  for  the 
prosecution  and  punishment  of  all  manner 
of  crime  by  information,  and  without  in- 
dictment by  a  grand  jury,  still,  if  they 
wish  to  rely  upon  the  provisions  of 
the  Constitution  and  laws  of  the  United 
States  relating  to  fugitives  from  justice, 
they  must  strictly  observe  and  respect  the 
conditions  of  the  same.  An  information 
cannot  be  considered  as  the  equivalent 
of  an  indictment,  nor  as  such  an  affidavit 
as  is  required  by  law,  when  it  is  verified 
by  the  prosecuting  attorney,  who  swears 
that  he  believes  the  contents  thereof  to 


be  true,  not  that  they  are  true.  "The 
affidavit  required  in  such  cases  should  set 
forth  the  facts  and  circumstances  relied 
on  to  prove  the  crime,  under  the  oath  or 
affirmation  of  some  person  familiar  with 
them,  whose  knowl^ge  relative  thereto 
justifies  the  testimony  as  to  their  truth- 
fulness, and  should  not  be  the  mere  verifi- 
cation of  a  court  paper  by  a  public  official, 
who  makes  no  claim  to  personal  informa- 
tion as  to  the  subject-matter  of  the  same.'' 
In  re  Hart,  (C.  C.  A.  1894)  63  Fed.  249, 
26  U.  S.  App.  22,  11  C.  C.  A.  165,  28 
L.  R.  A.  801. 

The  fact  that  a  person  whose  extradi- 
tion is  sought  has  been  charged  with  a 
crime  in  the  demanding  state  must  ap- 
pear either  bv  indictment  or  affidavit,  and 
an  information  filed  by  the  prosecuting 
attorney  is  not  sufficient.  Ross  t*.  Crofutt, 
(1911)  84  Conn.  370,  80  Atl.  90,  Ann.  Cas. 
1912C  1296;  Eof  p.  Bergman,  (1910)  60 
Tex.  Crim.  8,  130  S.  W.  174;  Ea)  p.  Lewis, 
(Tex.  Crim.  1914)  170  S.  W.  1098;  Thorp 
V.  Metzger,  (1913)  77  Wash.  62,  137  Pac. 
330. 

Prima  facie  evidence. —  When  prosecu- 
tion by  information  has  been  adopted 
by  a  state  making  demand  for  rendi- 
tion, it  must  be  considered  prima  facie 
evidence  of  a  crime  charged  against 
the  accused  under  the  laws  of  that  state. 
In  re  Van  Sciever,  (1894)  42  Neb.  772, 
60  N.  W.  1037,  47  Am.  St.  Rep.  730.  See 
State  V.  Hufford,  (1869)  28  la.  391;  State 
V,  Richardson,  (1885)  34  Minn.  116,  24 
N..W.    354. 

The  Constitution  of  the  United  States 
does  not  prescribe  the  form  in  which  the 
charge  must  be  made;  and  while  the  stat- 
ute speaks  of  an  "  indictment  found  or  an 
affidavit  made  before  a  magistrate,"  it 
cannot  be  intended  to  exclude  a  case 
where  the  charge  is  in  the  form  of  a  crim- 
inal information,  as  in  this  state  (Wiscon- 
sin) all  offenses  are  triable  by  information 
filed  by  the  district  attorney  of  the  proper 
county,  and  it  will  be  presumed  that  the 
demanding  state  has  authorized  prosecu- 
tions by  information.  In  re  Hooper, 
(1881)    62  Wis.  699,  58  N.  W.  741. 

So  also  in  Michigan  it  has  been  held 
that  an  information  is  a  sufficient  basis  for 
extradition.  People  v.  Stockwell,  (1904) 
136  Mich.  341,  97  N.  W.  766. 

Sufficiency. —  It  is  not  necessary  that 
the  information  charge  precisely  the  same 
offense  named  in  the  original  warrant  of 
arrest,  so  long  as  it  is  based  on  the  same 
transaction.  People  v.  Stockwell,  (1904) 
135  Mich.  341,  97  N.  W.  761. 

3.  Affidavit 
Use  and  sufficiency. —  It  is  not  necessary 
that  extradition  proceedings  under  this 
section  shall  be  based  on  an  indictment, 
but  a  verified  complaint  or  affidavit  charg- 
ing a  person  with  a  crime  is  sufficient 
to  confer  jurisdiction  on  the  governor  of 
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the  state  to  which  the  defendant  has  fled. 
In  re  Strauss,  (1903)  126  Fed.  327,  63  C. 
C.  A.  99. 

Wliere  the  requisition  is  accompanied  by 
a  certified  copy  of  an  indictment  against 
the  fugitive  the  governor  need  not  con- 
sider the  sufficiency  of  the  affidavit  at- 
tached to  the  requisition.  Ex  p.  Law, 
(1911)   2  Ala.  App.  257,  66  So.  79. 

The  affidavit  must  be  so  explicit  and 
certain  that,  if  it  were  laid  before  a 
magistrate,  it  would  justify  him  in 
committing  the  accused  to  answer  the 
charge,  an  affidavit  founded  on  belief  or 
information  not  being  sufficient.  Ex  p. 
Morgan,  (1883)  20  Fed.  298;  In  re 
Hart,  (C.  C.  A.  1894)  63  Fed.  249,  25  U. 
S.  App.  22,  11  C.  C.  A.  165,  28  L.  R.  A. 
801;  Ex  p.  Rowland,  (1895)  35  Tex.  Crim. 
108,  31  S.  W.  661. 

Where  an  affidavit  began,  "  State  of  Wis- 
consin, Municipal  Court,  City  and  County 
of  Milwaukee,"  and  was  certified  as 
"  Sworn  to  before  me,  J.  M.,  clerk  of  the 
Municipal  Court,''  it  was  held  that  this 
fell  sufficiently  within  the  terms  of  this 
section  requiring  that  the  affidavit  shall 
be  made  "  before  a  magistrate."  "  The 
oath  being  administered,  as  certified  to  by 
the  clerk  of  the  court,  in  criminal  pro- 
ceedings for  embezzlement  in  the  court  by 
law  having  cognizance  and  jurisdiction  of 
such  offenses,  .  .  .  attack  upon  the  affi- 
davit must  fail."  In  re  Keller,  (1888) 
36  Fed.  681. 

Affidavits  insufficient. —  Where  affidavits 
are  filed  with  the  governor  of  a  state  call- 
ing upon  him  for  a  requisition,  such  affi- 
davits, notwithstanding  that  they  are  a 
part  of  the  requisition  papers,  do  not  suf- 
fice, under  this  section,  if  the  governor 
only  certifies  to  the  authenticity  of  an 
information.  Ex  p.  Hart,  (C.  C.  A.  1894) 
83  Fed.  249,  26  U.  S.  App.  22,  11  C.  C.  A. 
165,  28  L.  R.  A.  801,  reversing  59  Fed. 
894. 

Charges  no  crime, —  If  the  charge  is  by 
way  of  affidavit  against  the  alleged  fugi- 
tive, and  it  appears  clearlv  from  the  whole 
facts  stated  in  the  affidavit  taken  together 
that  no  crime  has  been  committed,  the  ex- 
ecutive has  no  autnority  to  issue  the  war- 
rant.   In  re  Greenough,  (1858)  31  Vt.  279. 

Unless  the  affidavit  charges  the  per- 
son sought  with  the  commission  of  a  crime 
it  is  fatally  defective,  and  a  warrant  for 
his  rendition  is  unauthorized.  People  v. 
Brady,  (1874)  56  N.  Y.  182.  However, 
this  defect,  it  seems,  may  be  remedied  by 
subsequent  affidavit.  In  re  Fetler,  ( 1852 ) 
23  N.  J.  L.  311,  57  Am.  Dec.  382. 

But  in  Ex  p.  Swearingen,  (1880)  13 
S.  C.  74,  the  court  refused  to  look  into 
the  question  of  the  charge  of  the  crime  in 
the  affidavit,  for  the  reason  that  the  cer- 
tificate of  the  demanding  governor  should 
be  conclusive  of  the  fact  that  the  crime 
was  sufficiently  charged. 

Technical  defect  in  foreign  affidavit. — 
An  executive  warrant  for  the  arrest  of  a 


fugitive  should  be  upheld  when  the  foreign 
affidavit  on  which  it  is  based  is  properly 
authenticated  and  charges  with  reason- 
able fulness  and  accuracy  an  offense  com- 
mitted within  the  foreign^  state.  In  such 
a  proceeding  the  executive  warrant  ought 
not  to  be  pronounced  void  merely  because 
of  some  technical  defect  in  the  foreign 
affidavit,  provided  the  offense  is  sub- 
stantially alleged  and  is  described.  Webb 
V.  York,  (C.  C.  A.  8th  Cir.  1897)  79  Fed. 
616,  49  U.  S.  App.  163,  25  C.  C.  A 
133.  See  also  In  re  Strauss,  iC.  C.  A 
2d  Cir.  1903)  126  Fed.  327,  63  C.  C.  A 
99. 

Judicial  proceeding  necessary. —  The 
affidavit  must  be  one  made  in  the  due 
course  of  a  judicial  proceeding.  It  must 
show  that  a  prosecution  has  been  insti- 
tuted against  the  person  sought  to  be 
extradited  and  that  each  is  pending,  other- 
wise the  magistrate  in  the  state  from 
which  the  prisoner  is  demanded  will  have 
no  jurisdiction.  Ex  p,  Powell  (1884)  20 
Fla.  806;  Smith  v.  State,  (1887)  21  Neb. 
662,  32  N.  W.  694. 

On  information  and  belief. — ^An  affidavit 
for  a  requisition  in  extradition  proceed- 
ings, made  on  information  and  belief,  and 
not  predicated  on  facts  within  the  knowl- 
edge of  the  affiant,  is  insufficient.  Ex  p. 
Smith,  (1843)  3  McLean  121,  22  Fed.  Cas. 
No.  12,968;  Ex  p.  Morgan,  (W.  D.  Ark. 
1883)  20  Fed.  298;  Ex  p.  Hart,  (O.  C.  A. 
4th  Cir.  1894)  63  Fed.  249,  26  U.  S.  App. 
22,  11  C.  C.  A.  166,  28  L.  R.  A.  801; 
Ex  p.  Spears,  (1891)  88  Cal.  640,  26 
Pac.  608,  22  Am.  St.  Rep.  341;  People  r. 
City  Prison,  (1908)  60  Misc.  625,  112 
N.  Y.  S.  492;  Ex  p.  Rowland,  (1896)  35 
Tex.  Crim.  108,  31  S.  W.  651;  Ex  p. 
Cheatham,  (1906)  60  Tex.  Crim.  61,  95 
S.  W.  1077;  Mark  v.  Browning,  (Utah 
1911)    115  Pac.  275. 

This  defect  must  be  taken  advantage 
of  in  the  state  upon  which  the  demand  is 
made.  Ex  p.  Baker,  (1901)  43  Tex.  Crim. 
281,  66  S.  W.  91,  96  Am.  St.  Rej).  871. 

But  a  complaint  charging  a  crime  sworn 
to  by  the  county  attorney  as  true  with- 
out qualification  is  a  sufficient  affidavit 
as  the  basis  of  an  extradition  proceeding, 
as  against  the  objection  that  the  com- 
plaint was  necessarily  on  information 
and  belief  and  insufficient.  Morrison  v. 
Dwyer,  (1909)  143  la.  602,  121  N.  W. 
1064. 

Authority  of  officer  administering  oath, 
—  The  affidavit  must  be  sworn  to  before  a 
magistrate.  Davis  v.  State.  (1914)  73 
Tex.  Crim.  49,  163  S.  W.  442. 

In  State  v.  Bates,  (1907)  101  Minn. 
303,  112  N.  W.  260,  it  was  objected  that 
the  complaint  or  affidavit  purported  to  be 
sworn  to  before  a  justice  of  the  peace,  but 
that  there  was  no  proof  before  the  court 
that  a  justice  of  the  peace  in  the  state  of 
California  is  authorized  to  administer  an 
oath,  and  that  the  courts  of  Minnesota 
cannot  presume  that  the  statute  law  of 
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California  is  the  same  as  in  Minnesota. 
It  was  held  that  it  would  be  implied  from 
the  executive  authentication  that  the  offi- 
cer certifying  to  the  jurat  of  the  affidavit 
was  such  magistrate  as  he  was  therein 
represented  to  be. 

A  notary  public  who  has  no  other 
power  than  to  swear  witnesses  and  take 
depositions  in  the  state  in  which  he  is 
appointed,  is  not  a  "magistrate."  Ex  p. 
Owen,  (1913)  10  Okla.  Grim.  284.  See 
also  Eof  p,  Powell,  (1884)  20  Fla.  806,  136 
Pac.  197. 

An  affidavit  made  before  a  notary  pub'ic, 
who  under  Georgia  Code  1895  (vol.  2,  p. 
982;  vol.  3,  p.  93)  is  ex  officio  a  justice 
of  the  peace,  must  be  regarded  as  satisfy- 
ing the  requirement  of  the  provisions  of 
this  section  that  the  affidavit  be  made 
before  a  magistrate,  where  the  governor 
of  Georgia  has  based  his  requisition  upon 
such  affidavit,  and  a  warrant  of  arrest  has 
been  issued  thereon  by  the  governor  of 
the  state  upon  whom  the  demand  for  ar- 
rest and  extradition  was  made.  Compton 
V.  Alabama  (1909)  214  U.  S.  1,  29  S.  Ct. 
605,  53  U.  S.  (L.  ed.)  885,  16  Ann.  Cas. 
1098,  affirming  (1907)  152  Ala.  68,  44 
So.  6S5. 

The  following  persons  have  been  held  to 
be  maffistrates  within  the  meaning  of  the 
federal  statute:  an  assistant  police  magis- 
trate of  a  city,  Kurtz  u.  State,  (1886) 
22  Fla.  36,  1  Am.  St.  Rep.  173;  a  county 
judge,  Ex  p,  Martin,  (Tex.  Orim.  1901) 
65  S.  W.  910;  the  clerk  of  a  municipal 
court,  In  re  Keller,  (D,  C.  Minn.  1888^ 
36  Fed.  681;  and  a  notary  public  clothed 
with  power  as  a  civil  magistrate,  Compton 
i?.  Alabama,  (1909)  214  U.  S.  1,  29  S.  Ct. 
605,  53  U.  S.  (L.  ed.)  885,  16  Ann.  Cas. 
1098,  affirming  (1907)  152  Ala.  68,  44  So. 
685.  See  also  State  v.  Bates,  (1907)  101 
Minn.  303,  112  N.  W.  260. 

Record  of  conviction  in  lieu  of  affidavit, 
—  Where  a  charge  of  crime  made  against 
a  person  in  affidavits  filed  before  a  magis- 
trate or  a  court  has  culminated  in  a  con- 
viction, the  record  of  such  conviction  is 
sufficient  evidence  in  proceedings  for  his 
extradition  from  anotner  state,  and  the 
question  as  to  the  sufficiency  of  the  affi- 
davits becomes  immaterial.  Hughes  v, 
Pflanz,  (C.  C.  A.  1905)  138  Fed.  980, 
71   a    C.   A.   234. 

Effect  of  clerical  error,  —  An  evident 
clerical  error  in  the  affidavit  of  the  clerk 
of  the  court  that  an  indictment  was  re- 
turned on  a  certain  date  does  not  preclude 
a  governor  from  determining  the  true  date. 
State  f.  Clough,  (1902)  71  N,  H.  594,  53 
Atl.  1086,  affirmed  (1905)  196  U.  S.  364, 
25  S.  Ct.  282,  49  U.  S.  (L.  ed.)  515. 

A  verified  complaint  is  sufficient  as  an 
affidavit  required  by  this  section.  Mor- 
rison V.  Dwyer,  (1909)  143  la.  502,  121 
K.  W.  1064;  State  v.  Bates,  (1907)  101 
Minn.  303,  112  N.  W.  260;  Ex  p.  Cheat- 
ham,  (1906)  50  Tex.  Crim.  51,  95  S.  W. 
1077.    See  also  People  v,  Stockwell,  ( 1904) 


135  Mich.  341,  97  N.  W.  765;  In  re 
Hooper,  (1881)  52  Wis.  699,  58  N.  W. 
741;  State  t?.  Curtis,  (1910)  111  Minn. 
240,  126  N.  W.  719. 

Under  2  Ballinger's  Ann.  Codes  &  Stat, 
of  Washington,  sec.  7017,  declaring  that 
when  any  person  shall  be  found  within 
the  state  charged  with  an  offense  commit- 
ted in  another  state,  any  court  or  magis- 
trate may  on  complaint  issue  a  warrant 
for  his  arrest,  etc.,  the  complaint  on  which 
the  warrant  is  issued  must  show  that  ac- 
cused has  been  legally  charged  with  crime 
in  the  demanding  state.  State  v.  White, 
(1905)  40  Wash.  560,  82  Pac.  907,  2  L. 
R.  A.  (N.  S.)  563. 

But  a  complaint  is  not  necessarily  an 
affidavit,  nor  are  they  in  legal  practice  or 
contemplation  understood  as  convertible 
terms.  State  v,  Richardaon,  (1885)  34 
Minn.   115,  24  N.  W.  354. 

Nor  can  the  verification  of  an  informa- 
tion be  regarded  as  an  affidavit  such  as 
is  required  by  law.  In  re  Hart,  (C.  C.  A. 
4th  Cir.  1894)  63  Fed.  249,  25  U.  S.  App. 
22,  11  C.  C.  A.  165,  28  L.  R.  A.  801. 

Jurisdiction  to  determine  sufficiency  of 
affidavit. —  The  sufficiency  of  an  affidavit 
as  a  pleading  will  not  be  inquired  into 
In  the  state  in  which  the  person  is  found. 
State  V.  Goss,  (1896)  66  Minn.  291,  68 
N.  W.  1089.  See  also  State  v.  Patterson, 
(Mo.   1892)    20  S.  W.   9. 

A  requisition  for  the  return  of  a  fugi- 
tive from  justice  cannot  be  denied  when 
the  copy  of  the  affidavit  attached  to  the 
requisition  is  held  sufficient  by  the  court 
of  the  state  where  the  offense  was  com- 
mitted, although  it  would  not  be  held  good 
by  the  court  of  the  state  where  the  ac- 
cused has  taken  refuge.  Webb  v.  York, 
(C.  C.  A.  8th  Cir.  1897)  79  Fed.  616,  49 
U.  S.  App.  163,  25  C.  C.  A.  133,  citing 
Ex  p,  Reggel,  (1885)  114  U.  S.  642,  5  S. 
Ct.  1148,  29  U.  S.  (L.  ed.)  250;  Pearce  V. 
Texas,  (1894)  156  U.  S.  311,  15  S.  Ct. 
116,  39  U.  S.   (L.  ed.)   164. 

Courts  are  not  authorized  to  discharge 
a  prisoner  because  of  formal  defects  m 
the  affidavit  charging  the  offence.  The 
sufficiency  of  the  charge  as  a  matter  of 
technical  pleading  is  to  be  tried  and  de- 
termined in  the  state  from  which  the 
fugitive  has  fl«d.  Ex  p.  Spears,  (1891) 
88  Cal.  640,  26  Pac.  608,  22  Am.  St.  Rep. 
341. 

But  in  Ex  p.  Cheatham,  (1906)  50  Tex. 
Crim.  51,  95  S.  W.  1077,  it  was  said  that 
the  court  of  the  state  on  which  the  demand 
is  made  may  look  into  the  requisition 
papers  in  order  to  determine  whether  or 
not  the  affidavit  contains  an  offense  cog- 
nizable and  punishable  in  the  demanding 
state. 

Burden  of  proof, —  In  Tiberg  v.  War- 
ren, (C.  C.  A.  9th  Cir.  1911)  192  Fed.  458, 
112  C.  C.  A.  596,  it  was  held  that  if  the 
person  whose  extradition  is  sought  claims 
that  the  affidavit,  though  positive  in  form. 
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was  made  on  hearsay,  the  burden  is  on 
him  to  establish  that  fact. 

VIII.  "Charged"  with  Crime 

What  constitutes  '' charging  *'  with 
crime. —  A  fugitive  from  justice  is 
"  charged  "  with  a  crime,  within  the  extra- 
dition law,  only  when  he  is  charged  law- 
fully by  a  person  who  has  knowledge  of 
its  commissidn,  or  is  possessed  of  informa- 
tion, which  he  states  under  oath,  leading 
a  reasonable  and  fair  mind  to  infer  its 
commission.  Peoples.  City  Prison,  (1908) 
60  Misc.  625,  112  N.  Y.  S.  492. 

It  is  only  necessary  to  inquire  whether 
a  crime  has  been  charged  under  the  stat- 
ute of  the  demanding  state  as  construed 
by  the  courts  of  that  state.  In  re  Strauss, 
(1903)    126  Fed.  327,  (W  C.  C.  A.  99. 

A  requisition,  being  accompanied  by  a 
copy  of  an  affidavit  charging  the  accused 
with  the  commission  of  a  certain  act,  and 
by  the  certificate  of  the  governor  of  that 
state  that  such  act  constitutes  a  crime 
under  the  laws  of  that  state,  makes  at 
least  a  prima  facie  showing  that  the  ac- 
cused is  charged  with  a  crime  in  the  state 
from  which  he  fled,  and  authorizes  his 
arrest.  TuUis  v.  Fleming,  ( 1879)  69  Ind. 
15.  See  also  Drinkall  i^.  Spiegel,  (1896) 
68  Conn.  441,  36  Atl.  830,  36  L.  R.  A.  486. 

When  a  warrant  recites  that  the  per- 
son accused  stands  charged  with  the  com- 
mission of  acts  which  constitute  a  crime 
in  the  state  of  refuge,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary, 
that  the  laws  of  the  demanding  state  are 
the  same,  and  that  crime  known  to  the 
laws  of  the  demanding  state  is  charged. 
In  re  Hooper,  (1881)  62  Wis.  699,  68  N. 
W.  741. 

A  fugitive  having  been  properly  charged 
with  a  crime  under  the  laws  of  the  de- 
manding state,  it  is  not  necessary  to  go 
into  th«  question  whether  such  crime  is  a 
crime  under  the  laws  of  the  state  to  which 
he  has  fled.  Johnston  t>.  Riley,  (1863) 
13  Ga.  97;  IVCatter  of  Hayward,  (1848)  1 
Am.  L.  J.    (N.  S.)   271. 

A  finding  on  extradition  proceedings 
that  an  indictment  upon  which  they  are 
based  does  not  charge  a  crime  will  not 
preclude  a  subsequent  trial  on  the  merits 
In  the  state  where  the  indictment  was 
returned  after  the  accused  has  been  found 
in  that  state  and  arrested.  Benson  v. 
Palmer,  (1908)  31  App.  Cas.  (D.  C.)  561. 

In  extradition  proceedings,  allegations 
that  accused  in  a  specified  county  and 
state  on  a  day  named  obtained  a  specified 
sum  of  money  from  one  named  person  as 
agent  of  another  by  false  pretenses  by 
drawing  and  delivering  to  such  person  a 
check  for  that  amount  on  a  bank  at  a 
specified  place,  and  procured  such  person 
as  such  agent  to  cash  the  check  by  falsely 
representing  that  he  was  financially  re- 
sponsible, and  had  funds  in  or  credit  with 
the  Imnk,  and  that  the  check  would  be 
honored,  and   that  such  person  was  de- 


ceived thereby,  was  held  sufficiently  to 
charge  the  offense  of  obtaining  money  on 
false' pretenses.  Taylor  u.  Wiae,  (la.  1910) 
126  N.  W.  1126. 

^^ere  an  Ohio  statute  provided  that 
any  person  who  obtained  of  another  any- 
thing of  value  by  any  false  pretense,  with 
intent  to  defraud,  shall  be  guilty  of  an 
off'ense  which,  if  the  value  of  the  projjerty 
be  thirty-five  dollars  or  more,  is  punisha- 
ble by  imprisonment,  an  affidavit  charging 
that  accused,  on  a  particular  day,  in  M. 
county,  Ohio,  unlawfully  and  fi^ly  pre- 
tended to  a  certain  watch  company,,  with 
intent  to  defraud  it,  that  he  was  the  owner 
of  a  dry  goods  store  in  Y.,  Ohio,  whicfti 
statement  was  false  and  known  so  to  be 
by  accused,  and  by  means  of  such  false 
statement  accused  obtained  from  the  com- 
pany jewelry  worth  $400,  was  held  suffl-  • 
ciently  to  state  an  offense,  under  the  Ohio 
laws,  to  sustain  extradition  proceedings. 
In  re  Strauss,  (C.  C.  A.  1903)  126  Fed. 
327,  63  C.  C.  A.  99. 

Legally  well  founded,  —  The  statute  does 
not  confer  upon  the  authorities  of  the 
state  in  which  the.  person  may  be  found 
the  power  to  try  and  determine  whetiier 
the  charge  may  have  been  legally  well 
founded  or  not;  that  is  left  to  be  deter- 
mined by  the  authorities  of  the  state  hav- 
ing jurisdiction  of  the  crime.  People  v, 
Byrnes,  (1884)  33  Hun  (N.  Y.)  98. 

Question  of  law.  —  It  is  a  question  of 
law  whether  the  person  extradited  was  sub- 
stantially charged  with  a  crime  against  th« 
laws  of  the  state  demanding  his  sur- 
render. Munsey  v,  Clough,  (1904)  196 
U.  S,  364,  26  S.  Ct.  282,  49  U.  S.  (L.  ed.) 
615,  affirming  (1902)  71  N.  H.  694,  58 
Atl.  1086;  In  re  Strauss,  (1903)  126  Fed. 
327,  63  C.  C.  A.  99;  Depoilly  1?.  Palmer, 
(1906)  28  App.  Cas.  (D.  C.)  324;  Den- 
nison  v.  Christian,  (1904)  72  Neb.  703, 
101  N.  W.  1045,  117  A.  S.  R.  817;  In  re 
Waterman,  (1907)  29  Nev.  288,  89  Pac. 
291,  13  Ann.  Cas.  926,  11  L.  R.  A.  (N.  S.) 
424. 

Before  the  governor  of  a  state,  of  whom 
a  demand  has  been  made  for  the  surren- 
der of  a  supposed  fugitive  from  justice, 
can  lawfully  comply  with  such  demand, 
it  must  appear  that  the  person  demanded 
is  substantially  charged  with  a  crime 
against  the  laws  of  the  state  from  whose 
justice  he  is  alleged  to  have  fied,  and  as 
this  is  a  question  of  law  it  is  always 
open  upon  the  face  of  the  papers  to  ju- 
dicial inquiry,  on  an  application  for  a  dis- 
charge under  a  writ  of  habeas  corpus. 
Roberts  v.  Reilly,  (1885)  116  U.  S.  80,  6 
S.  Ct.  291,  29  U.  S.  (L.  ed.)  544;  Com. 
t?.  Philadelphia  County  Prison,  (1908)  220 
Pa.  St.  401,  69  Atl.  916,  21  L.  R.  A.  (N.  S.) 
939,  affirming  (1907)  33  Pa.  Super.  Ct. 
694. 

Prosecution  must  Jiave  commenced, — 
Under  the  state  statute  the  governor  has 
no  authority  to  surrender  a  fugitive,  un- 
less he  has  been  ^*  charged  *'  with  crime 
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in  the  state  from  which  he  fled.  It  was 
not  intended  that  a  person  might  be  ar- 
rested upon  an  afTidavit  or  information 
charging  him  with  the  commission  of  a 
crime  in  another  state,  when  no  prosecu- 
tion had  been  commenced  there.  Ew  p. 
White,  (1875)   49  Cal.  433, 

It  was  said  in  State  t*.  Hufford,  (1869) 
28  la.  391,  that  under  a  state  statute, 
being  in  aid  of  the  constitutional  and 
statutory  requirements  of  the  United 
States,  a  charge  of  crime  against  the  per- 
son to  be  arrested  and  delivered  up,  made 
in  the  state  where  the  offense  was  com- 
mitted, is  contemplated.  The  charge  must 
be  made  to  some  court,  magistrate,  or 
officer,  in  the  form  of  an  indictment,  in- 
formation, or  other  accusation,  known  to 
the  law  of  the  state  in  which  the.  offense 
was  committed.  See  also  Smith  v.  State, 
(1887)  21  Neb.  652,  32  N.  W.  594. 

There  is  nothing  in  the  statute  which 
requires  that  a  warrant  shall  be  issued 
for  the  fugitive  upon  the  charge  against 
him  before  his  return  can  be  demanded 
from  the  state  to  which  he  may  have  fled. 
It  ift  the  indictment  or  affidavit,  and  not 
the  issuing  of  a  warrant,  which  consti- 
tutes the  charge  against  a  fugitive  upon 
which  his  return  can  be  required.  Tullis 
V,  Fleming,    (1879)    69  Ind.    16. 

The  finding  of  a  hill  of  indictment 
establishes  the  fact  that  the  act  charged 
is  an  offense  against  the  laws  of  the  state. 
State  r.  Anderson,  (1883)  1  Hill  L.  (S.  C.) 
327. 

An  indictment  must  be  taken  as  prima 
facie  evidence  that  the  offense  diarged  is 
a  crime  under  the  laws  of  the  state.  In  re 
Fetter,  (1862)  23  N.  J.  L.  311,  57  Am. 
Dec.  382. 

Complaint  before  committing  mxtgis- 
irate,  —  A  person  against  whom  a  com- 
plaint for  a  felony  has  been  filed  before 
a  committing  magistrate,  who  can  only 
charge  or  hold  for  trial  before  another 
tribunal,  is  "  charged "  with  the  crime 
within  the  meaning  of  U.  S.  Const.,  art.  4, 
sec.  2,  subd.  2,  and  of  R.  S.  sec.  5278. 
Matter  of  Strauss,  (1906)  197  U.  S.  324, 
25  8.  Ct.  636,  49  U.  S.  (L.  ed,)  774. 

Pereon  convicted  and  sentenced.  —  In 
Hughes  V.  Pflanz,  (C.  C.  A.  1906)  138 
Fed.  980,  71  C.  C.  A.  234,  it  appeared 
that  the  appellant  had  been  convicted  of  a 
crime  in  Indiana  and  sentenced  under  the 
indeterminate  sentence  law  of  that  state 
and  had  escaped  from  the  state  before 
his  sentence  expired.  It  was  claimed  that 
he  was  not  "  charged  with  crime  **  within 
section  5278.  The  court  said :  *^  The  term 
chared  with  crime,'  as  used  in  the  Con- 
stitution and  statute,  seems  to  us  to  have 
been  used  in  its  broad  sense,  and  to  in- 
clude all  persons  accused  of  crime.  It 
would  be  a  very  narrow  and  technical  con- 
struction to  hold  that  after  the  accusa- 
tion, and  before  conviction,  a  person  could 
be  extradited,  while  after  conviction,  which 
eatablishes    the    charge    conclusively,    he 


could  escape  extradition.  The  object  of 
the  provisions  of  the  Constitution  and 
statute  is  to  prevent  the  escape  of  persons 
charged  with  crime,  whether  convicted  or 
unconvicted,  and  to  secure  their  return 
and  punishment  if  guilty.  Taking  the 
broad  definition  of  'barged  with  crime' 
as  including  the  responsibility  for  crime, 
the  charge  would  not  cease  or  be  merged 
in  the  conviction,  but  would  stand  until 
the  judgment  is  satisfied.  It  would  in<- 
dude  every  nerson  accused,  until  he  should 
be  acquittea,  or  until  the  judgment  in- 
dicted should  be  satisfied.  Any  other  con- 
struction would  prevent  the  return  of  es- 
caped convicts  upon  the  charge  uiider 
which  they  had  been  sentenced,  and  de- 
feat in  many  instances  the  ends  of  jus- 
tice. The  relator  was  convicted  of  the 
crime  of  larceny  in  Indiana,  and  sen- 
tenced, and  the  term  of  sentence  has  not 
yet  expired.  That  charge  of  larceny  con- 
tinues to  be  a  charge  against  him  until 
the  sentence  has  been  performed,  and  he 
therefore  stands  'charged  with  crime,' 
within  the  meaning  of  that  term  as  used  in 
the  Federal  Constitution." 

Place  of  commiseion,  —  An  affidavit  f6r 
a  requisition,  made  by  the  governor  of 
Colorado,  alleged  that  accused  obtained 
from  the  piosecutor  two  title  deeds  pur- 
porting to  convey  lands  in  Kansas;  that 
she  promised  to  take  the  deeds  to  the  re- 
corder in  the  county  where  the  lands 
described  in  the  deeds  were  situated,  and 
there  record  the  same,  for  which  purpose 
the  deeds  were  delivered  to  her;  that  she 
did  not  record  them,  but  converted  them 
to  her  own  use,  to  wit,  that  she  left  Col- 
orado within  a  few  days  after  obtaining 
the  deeds  for  the  state  of  Kansas  and 
there  obtained  other  conveyances  to  the 
property  and  transferred  the  title  to  other 
persons,  etc.  It  was  held  that  the  offense 
stated  in  the  affidavit  was  committed  in 
Kansas,  and  was  not  within  the  jurisdic- 
tion of  the  courts  of  Colorado,  and  hence 
the  affidavit  was  insufficient  to  sustain  the 
requisition.  Ew  p.  Cheatham,  (1906)  50 
Tex.  Crim.  69,  95  S.  W.  1077. 

Presumptiona.  —  It  is  presumed  that  the 
acts  charged  in  an  indictment  found  in  a 
sister  state,  under  which  the  extradition 
of  fugitives  from  justice  is  sought,  are 
sufficient  to  constitute  a  crime  under  the 
laws  of  that  state.  In  re  Renshaw,  ( 1904) 
18  S.  D.  32,  99  N.  W.  83,  112  A.  S.  R. 
778. 

Effect  of  proper  charge  of  crime. — 
Where  a  proper  charge  of  crime  has 
been  presented  to  the  court,  the  court 
must  decline  to  investigate  the  guilt  or 
innocence  of  the  .prisoner.  "  It  would 
be  otherwise  were  the  arrest  made  upon 
preliminary  process,  and  before  indict- 
ment. In  that  event  investigation  would 
be  had,  at  least,  to  disclose  if  there  be 
a  prosecution  in  good  faith,  and  if  there 
be  probable  cause  to  suspect  the  guilt  of 
the  party  accused."    In  re  Roberts,  ( 1885) 
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24  Fed.  132;  U.  S.  V.  Green«,   (1900)   100 
Fed.  941. 

**  When  the  executive  of  the  state  in 
which  the  alleged  offender  is  found  is  fur- 
nished with  proof  that  he  is  so  charged, 
the  demand  of  the  state  from  the  juris- 
diction of  whose  tribunals  he  has  absented 
himself  should  be  complied  with,  and  the 
courts  will  not  go  behind  the  *  indict- 
ment'  or  'affidavit,'  if  regular  in  form, 
and  specifically  charging  the  commission 
of  the  offense  within  the  jurisdiction  of 
the  demanding  state,  to  try  the  question 
whether  a  crime  was  in  fact  committed, 
though  identity  will  always  be  investiga- 
ted, and  it  is  proper  to  inquire  whether 
the  prisoner  was  in  fact  within  the  de- 
manding state  when  the  alleged  crime 
was  committed/'  In  re  White,  (C.  C.  A. 
1893)  55  Fed.  64,  14  U.  S.  App.  87,  6 
C.  C.  A.  29. 

IX.  Treason,   Felony  ob  Other   Crime 

The  words  "treaaon,  felony,  or  other 
crime,"  embrace  any  act  forbidden  and 
made  punishable  by  the  laws  of  the  state 
making  the  demand,  whether  by  common 
law  or  by  statute.  In  re  Hooper,  (1881) 
52  Wis.  699,  58  N.  W.  741 ;  State  v.  Stew- 
art, (1884)  60  Wis.  587,  19  N,  W.  429,  60 
Am.  Rep.  388;  Kentucky  t?,  Dennison, 
(1860)  24  How.  66,  16  U.  S.  (L.  ed.)  717; 
Taylor  v.  Taintor,  (1872)  16  Wall.  366, 
21  U.  S.  (L.  ed.)  287;  Ex  p.  Reggel, 
(1885)  114  U.  S.  642,  5  S.  Ct.  1148,  29 
U.  S.  (L.  ed.)  250;  Lascelles  v.  Georgia, 
(1893)  148  U.  S.  537,  13  S.  Ct.  687,  37 
U.  S.  (L.  ed.)  549;  Matter  of  Leary, 
(1879)  10  Ben.  197,  15  Fed.  Cas.  No. 
8,162;  In  re  Brown,  (1873)  112  Mass.  409, 
17  Am.  Rep.  114;  Morton  i?.  Skinner, 
(1874)  48  Ind.  123;  In  re  Voorhees, 
(1867)  32  N.  J.  L.  141;  In  re  Clark, 
(1832)  9  Wend.  (N.  Y.)  212;  Leary's 
Case,  (1879)  6  Abb.  N.  Cas.  (N.  Y.)  43; 
People  V.  Brady,  (1874)  66  N.  Y.  182; 
People  «.  Donohue,  (1881)  84  N.  Y. 
438;  Com.  f.  Hare,  (1908)  36  Pa.  Super. 
Ct.  125. 

The  words  embrace  every  act  forbidden 
and  made  punishable  by  the  law  of  the 
demanding  state,  and  apply  as  well  when 
the  offense  charged  is  a  mild  misdemeanor 
under  the  law  of  the  demanding  state,  as 
where  it  is  a  grave  felony  under  the  law 
of  all  the  states.  State  v.  Hudson,  (1893) 
2  Ohio  Dec.  41,  2  Ohio  N.  P.  1;  Com.  «. 
Johnston,  (1892)   12  Pa.  Co.  Ct.  263. 

The  word  "crime,"  as  used  in  Const. 
U.  6.,  art.  4,  sec.  2,  requiring  that  a  per- 
son charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  state,  on 
demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  shall  be  deliv- 
ered up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime,  embraces  not 
only  misdemeanors,  but  treason  and  felony 
as  well,  being  sufficiently  broad  to  include 


every  possible  crime  committed  within  the 
border  of  the  United  states.  Ross  t*.  Cro- 
futt,  (1911)  84  Conn.  370,  80  Atl.  90,  Ann. 
Cas.  1912C  1295. 

But  in  In  re  Hughes,  (1867)  61  N.  C. 
57,  the  coiirt  said  that  the  word  "  crime  " 
embraces  all  offenses  against  the  public  of 
an  aggravated  or  infamoys  character  as 
distinguished  from  "  misdemeanors."  See 
In  re  Greenough,   (1868)   31  Vt.  279. 

The  crime  is  any  crime  created  by  stat- 
ute, in  the  state  in  which  the  offense  is 
alleged  to  have  been  committed,  since  the 
adoption  of  the  Constitution  of  the  United 
States,  and  is  not  restricted  to  such  an 
act  as  is  a  crime  at  common  law.  Matter 
of  Hughes,  ( 1867 )  61  N.  C.  57. 

Where  a  defendant,  after  conviction  in 
a  sister  state,  fled  from  the  justice  of  that 
state,  the  mere  fact  that  in  the  judgment 
of  conviction  there  was  imposed  a  pecuni- 
ary fine  and  sentence  to  jail  was  held  not 
to  show  that  he  was  not  guilty  of  a  felony 
within  Const.  U.  S.,  art.  4,  sec.  2,  and  the 
federal  statutes  relating  to  extradition, 
there  being  nothing  to  show  that  under  the 
law  of  the  sister  state  accused  might  not 
have  been  imprisoned  in  the  penitentiary. 
Ew  p.  Bergman,  (1910)  60  Tex.  Crim.  8, 
130  S.  W.  174. 

X.  Certified  as  AtrrHENxic 
"  Certified  as  authentic."—  The  requisi- 
tion requires  the  production  by  the  gov- 
ernor demanding  a  fugitive  from  justice 
of  a  copy  of  the  indictment  found  or  affi- 
davit maide  before  a  magistrate  of  his  state 
or  territory,  charging  the  person  demanded 
with  having  committed  a  crime,  "  certi- 
fied as  authentic  "  by  him,  the  demanding 
governor.  What  is  it  that  is  required  to 
be  certified  as  authentic?  It  is  the  indict- 
ment or  affidavit  made  before  the  magis- 
trate. This  is  really  all  the  certificate 
that  is  required  of  the  demanding  gov- 
ernor, and  it  is  not  essential  that  he  go 
farther  and  certify  to  the  official  charac- 
ter of  the  grand  jury  or  of  the  officer  cer- 
tifying to  the  copy  of  indictment,  or  the 
officer  before  whom  the  affidavit  is  sub- 
scribed and  sworn  to,  or  to  the  official 
character  of  the  proper  custodian  of  such 
a  document.  It  is  sufficient  that  th«  in- 
dictment or  affidavit  is  certified  .as  au- 
thentic. Tiberg  r.  Warren,  (C.  C.  A.  Cth 
Cir.  1911)  192  Fed.  458,  112  C.  C.  A.  596. 
Extradition  proceedings  are  sufficiently 
authenticated  where  the  record  of  the  pros- 
e(;ution  is  certified  by  the  justice  before 
whom  it  is  pending,  the  county  clerk  cer- 
tifies to  the  justice's  official  character, 
and  the  attorney-general  certifies  that  the 
application  for  requisition  is  in  due  form 
under  the  laws  of  that -state,  while  the 
governor  certifies  to  the  authenticity  of 
the  records  and  that  by  such  papers  and 
records  the  accused  stands  charged  with 
a  crime.  Taylor  v.  Wise,  (la.  1910)  126 
N.   W^    1126. 
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The  question  of  the  authenticity  of  the 
complaint  is  for  the  governor's  own  de- 
termination, and  his  certificate  to  the 
fact  alone  is  required.  Morrison  r.  Dwyer, 
(1909)    143  la.  502,  121  N.  W.  1064. 

Where  the  warrant  recited  that  it  was 
issued  upon  the  requisition  of  a  state  ex- 
ecutive, and  that  a  copy  of  the  indictment 
of  the  accused  accompanied  such  requisi- 
tion, and  that  the  executive  of  the  state 
asking  for  extradition  had  certified  that 
such  copy  was  "  in  due  form,"  it  was  held 
that  the  expression  "  certified  to  he  in  due 
form  "  was  virtually  the  same  as  the  ex- 
pression in  this  section  ''certified  as  au- 
thentic," and  that,  therefore,  the  warrant 
was  sufiScient.  Em  p.  Reggel,  (1885)  114 
U.  S.  642,  6  S.  Ct.  1148,  29  U.  S.  (L.  ed.) 
250;  Jn  re  Foye,  (1899)  21  Wash.  250, 
57  Pac.  825;  In  re  Baker,  (1899)  21 
Wash.  259,  57  Pac.  827 ;  In  re  Sylvester, 
(1899)  21  Wash.  363,  57  Pac.  829. 

Where  the  requisition  certified  that  the 
papers  were  correct  copies,  and  where  one 
of  the  papers  contained  a  criminal  charge, 
which  was  indorsed  "  an  indictment,"  etc., 
and  was  signed  by  a  foreman  of  the  grand 
jury  as  a  "  true  bill,"  it  was  held  that  the 
requirements  of  this  section  were  satis- 
fied. SUte  V.  Justus,  (1901)  84  Minn. 
237,  87  N.  W.  770,  56  L.  R,  A.  325. 

The  objection  to  a  surrender  that  the 
affidavit  annexed  to  the  requisition  alleg- 
ing the  prisoner  to  have  been  a  fugitive 
from  justice  was  inadequately  authenti- 
cated, where  the  affidavit  is  not  the  only 
evidence  before  the  governor  of  such  fact, 
and  it  being  the  presumption  that  the 
governor  informed  himself  of  the  law  in 
the  premises,  is  not  sufficient  to  authorize 
the  party's  release  under  habeas  corpus. 
Katyuga  p.  Cosgrove,  (1901)  67  N.  J.  L. 
213,  50  Atl.  679. 

Where  a  requisition  for  surrender  from 
one  state  to  another  stated  that  "  it  ap- 
pears by  the  annexed  papers,  which  I  cer- 
tify to  be  authentic  and  duly  authenti- 
cated, that  D.  stands  charged  with  the 
crime  of  murder  in  the  first  degree;"  and 
there  was  annexed  thereto  a  paper  in- 
dorsed as  a  true  bill  and  claiming  t6  be 
an  indictment  wherein  the  said  D.  was 
charged  with  being  an  accessory  before  the 
act,  it  was  held  that,  notwithstanding  it 
was  not  stated  whether  such  paper  was 
an  original  indictment  or  a  copy,  the  req- 
uisition was  good,  the  authentication  be- 
ing sufficient.  Ex  p.  Dickson,  (1902)  4 
Indian  Ter,  481,   69  S.  W.  943. 

The  law  does  not  require  that  the  gov- 
ernor should  certify  that  the  papers  are 
genuine;  it  is  sufficient  if  he  certifies  that 
thev  are  duly  authenticated.  Hackney  v. 
Welsh,  (1886)  107  Ind.  253,  8  N.  E.  141, 
57  Am.  Rep.  101. 

Papers  are  sufficiently  authenticated  by 
affidavit  and  by  the  signature  of  the  prose- 
cuting attorney.  Hackney  v.  Welsh, 
(1886)  107  Ind.  253,  8  N.  E.  141,  57  Am. 
Rep.  101. 


"  Duly  (Mthenticaied  according  to  law," 
— ^When  the  copy  of  the  indictment  an- 
nexed to  the  requisition  purports  to  have 
been  found  by  a  grand  jury  of  the  county, 
and  to  be  authenticated  by  the  attesta- 
tion of  the  clerk  of  that  court  imder  the 
seal  thereof,  a  requisition  stating  that  it 
is  ''  duly  authenticated  according  to  law  " 
is  a  compliance  with  the  statute.  Ea>  p, 
Sheldon,  (1878)   84  Ohio  St.  319. 

*'  Duly  certified  aa  authentic  J* — ^A  war- 
rant sufficiently  follows  the  statute  which 
states  that  the  demand  was  *'  accompanied 
by  a  copy  of  said  affidavit,  duly  certified 
as  authentic."  The  statement  that  it  was 
**  duly  certified  as  authentic  "  must  mean 
that  it  was  certified  according  to  law.  Ew 
p.  Stanley,  (1888)  25  Tex.  App.  372,  8 
S.  W.  645,  8  A.  S.  R.  440. 

The  purpose  of  requiring  a  certificate 
of  authentication  of  tlie  affidavit  charging 
a  crime,  attached  to  a  requisition  for  ex- 
tradition of  a  fugitive  from  justice,  is  to 
prevent  the  governor  of  the  state  upon 
whom  the  demand  is  made  from  being  im- 
posed upon  by  spurious  charges  of  crime, 
and  to  advise  him  of  the  genuineness  of  the 
copy  of  the  indictment  or-  affidavit.  State 
V.  Curtis,  (1910)  111  Minn.  240,  126  N. 
W.  719. 

Form.  —  The  certificate  of  authentica- 
tion need  not  be  in  any  particular  form. 
It  is  sufficient  if  it  shows  that  a  copy  of 
an  indictment  or  affidavit  annexed  to  the 
requisition  is  authentic.  A  certificate  was 
held  to  be  sufficient  which  was  in  these 
words :  "  It  appears  from  the  annexed 
papers,  duly  authenticated  according  to 
the  laws  of  this  state."  State  v.  Curtis, 
(1010)  111  Minn.  240,  126  N.  W.  719. 

There  is  nothing  in  the  statute  specify- 
ing how  the  governor  is  to  be  satisfied 
that  the  complaints  on  which  he  acts  are 
authentic.  That  is  a  question  for  his  own 
determination.  His  certificate  to  the  fact 
alone  is  required.  If  the  proceedincfs  are 
regular  in  form,  it  is  for  the  person  at- 
tacking them  to  show  that  he  is  not  a  fu- 
gitive from  justice.  Morrison  t;.  Dwyer, 
(1909)   143  la.  502,  121  N.  W.  1064. 

In  State  v.  Bates,  (1907)  101  Minn.  303, 
112  N.  W.  260,  the  certification  was  as 
follows:  "It  satisfactorily  appears,  by 
the  annexed  and  accompanying  complaint, 
in  form  of  an  affidavit,  filed  in  and  issued 
out  of  the  justice  court  of  Stockton  town- 
ship, county  of  San  Joaquin,  state  of  Cali- 
fornia, and  warrant  of  arrest  issued  out  of 
said  court,  also  affidavits  of  George  F. 
MoKoble,  Walter  F.  Sibley,  Joseph  D. 
Simpson,  and  Hay  ward  Reed  (which  I 
certify  are  authentic  and  dulv  authenti- 
cated in  accordance  with  the  laws  of  the 
state  of  California),  that  in  the  due  and 
regular  course  of  judicial  proceedings  un- 
der the  laws  of  this  state,  J.  H.  Grande 
stands  charged  with  the  crime  of  forgery." 
Objection  was  made  that  the  certification 
related  only  to  the  affidavits  of  McNoble. 
Sibley,  Simpson,  and  Reed.   The  court  held 
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thai  the  only  reasonable  construction  of 
the  language  used  was  that  the  governor 
certified  that  all  of  the  docum^its  enu- 
merated by  him  and  upon  which  he  based 
his  demand  were  authentic,  and  that  his 
certificate  was  therefore  sufficient. 

Judge  of  €Mthenticity.  —  The  governor 
of  the  state  issuing  the  requisition  for 
the  fugitive  is  the  only  proper  judge  of 
the  authenticity  of  the  affidavit,  and  where 
the  requisition  recites  that  the  affidavit 
is  duly  authenticated  according  to  the  law 
of  that  state,  it  is  sufficient.  Matter  of 
Manchester,  (1885)  6  Cal.  237;  Kurtz  v. 
State,  (1886)  22  Fla.  36,  1  Am.  St.  Rep. 
173. 

Vo  indictment  anneoed,  —  Where  the 
requisition  contains  a  mere  recital  that  a 
duly  authenticated  indictment  is  annexed, 
but  there  is  no  indictment  annexed,  such 
recital  is  of  no  effect.  E»  p.  Hart,  (€.  C. 
A.  1894)  63  Fed.  249,  25  U.  S.  App.  22, 
11  C.  C.  A,  165,  28  L.  R.  A.  801. 

The  absence  of  the  state  seal  from  the 
executive  requisition  will  not  invalidate 
the  same,  provided  that  otherwise  it  is 
correct.  In  re  Baker,  (1899)  21  Wash. 
259,  57  Pac.  8SL7,  citing  Hibler  t\  State, 
(1875)    43  Tex.  197. 

By  eecretary  of  state.  —  This  statute 
is  summary  and  must  be  strictly  complied 
with,  otherwise  an  executive  warrant  is- 
sued under  it  would  be  absolutely  void. 
An  affidavit  authenticated  by  the  secretary 
of  state  is  not  authenticated  in  accordance 
with  this  section,  which  prescribes  the  per- 
formance of  that  duty  by  the  governor  or 
chief  magistrate.  Soloman's  Case,  (1866) 
1  Abb.  Pr.  N.  S.   (N.  Y.)   347. 

Presumptions.  —  The  presumption  is 
that  one  authenticating  an  indictment, 
made  a  part  of  requisition  papers,  as  gov- 
ernor of  the  demanding  state,  was  so  act- 
ing at  the  time.  Kemper  v.  Metzger, 
(1907)   169  Ind.  112,  81  N.  E.  663. 

Where  a  governor's  requisition  is  issued 
in  extradition  proceedings,  it  will  foe  pre- 
sumed on  habeas  corpus  in  favor  of  the 
action  of  the  governor  that  his  requisition 
was  attached  to  the  papers  and  affidavits 
on  which  it  was  based,  and  that  he  stated 
therein  that  the  annexed  papers  were  duly 
authenticated  in  accordance  with  the  laws 
of  the  demanding  state.  Sep  p.  Cheatham, 
(1906)  50  Tex.  Crim.  51,  96  S.  W.  1077. 

XI.  Frockeduxqs  Befobe  Governob 
Right  to  hearing  before  governor. —  The 
person  demanded  in  interstate  extradition 
proceedings  has  no  right  to  a  hearing  be- 
fore the  governor  on  the  question  whether 
he  has  been  substantially  charged  with  a 
crime  and  whether  he  is  a  fugitive  from 
justice.  Munsev  v.  Clough,  (1905)  196 
U.  S.  364,  25  S.  Ct.  282,  49  U.  S.  (L.  ed.) 
515;  Marbles  v.  Creecy,  (1909)  215  U.  S. 
63,  30  S.  Ct.  32,  54  U.  S.  (L.  ed.)  92;  Far- 
rell  V.  Hawlev,  (1906)  78  Conn.  150,  61 
Atl.  502,  112  A.  S.  R.  98,  3  Ann.  Cas.  874, 
70  L.  R.  A.  686. 


Sufficiency  of  requisition  papers. — ^An 
extradition  requisition  reciting  that  the 
accused  was  charged  by  indictment  with 
a  specified  erime  against  the  laws  of  the 
state,  and  had  become  a  fugitive  from  the 
justice  of  that  state,  accompanied  by  a 
certified  copy  of  the  indictment,  makes  a 
prima  facie  case  against  the  accused  as 
an  alleged  fugitive  from  justice,  and,  in 
the  absence  of  proof  to  the  contrary,  au- 
thorizes the  executive  of  the  surrendering 
state  to  issue  his  warrant  for  the  arrest 
and  delivery  of  the  alleged  criminal  to 
the  agent  of  the  demanding  state.  Mar- 
bles V.  Creecy,  (1909)  215  U.  S.  63,  30  S. 
Ct.  32,  64  U.  S.  (L.  ed.)  92.  See  also 
Ross  t?.  Crofutt,  (1911)  84  Conn.  370,  80 
Atl.  90,  Ann.  Cas.   1912C   1295. 

Scope  of  governor's  inquiry. — When  req- 
uisition is  made  upon  a  governor  he  must 
determine^  first,  whether  the  person  de- 
manded is  substantially  charged  with  a 
crime  against  the  laws  of  the  state  from 
whose  justice  it  is  alleged  he  has  fied,  br 
an  indictment  or  affidavit  properly  certi- 
fied; and,  second,  whether  he  is  a  fugitive 
from  justice  from  the  state  demanding 
him.  Dennison  v.  Christian,  (1904)  72 
Neb.  703,  101  N.  W.  1045,  117  A.  S.  R.  817. 
See  also  Ross  v.  Crofutt,  (1911)  84  Conn. 
370,  80  Atl.  90,  Ann.  Cas.  1912C  1295; 
Harris  f.  Magee,  (1911)  150  la.  144,  129 
N.   W.  742. 

Discretion  of  ezecntiye  as  to  surrender. 
—  Whether  the  warrant  of  arrest  shall  be 
issued  or  not  is  an  executive  consideration, 
and  the  duty  of  the  governor  is  absolute 
whenever  the  requisition  from  the  demand- 
ing state  is  presented  in  due  form,  with 
the  necessary  accompanying  papers  as  re- 
quired by  law,  to  the  governor  of  the 
state  where  the  accused  has  taken  refuge. 
The  latter  is  under  obligation  to  issue  a 
warrant  for  the  surrender  of  the  person 
accused,  if  he  be  a  fugitive  from  justice. 
If  the  requisition  is  in  proper  form  he 
has  no  authority  to  determine  whether 
the  charge  is  true.  The  constitutional 
provision  for  extradition  is  in  the  nature 
of  a. treaty  between  the  states  to  which  the 
executive  of  each  is  bound  to  give  effect. 
In  re  Opinion  of  Justices,  (1909)  201 
Mass.  609,  89  N.  E.  174,  24  L.  R.  A.  (N.  S.) 
799;  Com.  v.  Hare,  (1908)  36  Pa.  Super. 
Ct.  125;  Ett  p.  Denning,  (1907)  50  Tex. 
Crim.  629,  100  S.  W.  401;  Coleman  V. 
State,  (1908)  53  Tex.  Crim.  93,  113  S.  W. 
17. 

The  surrender  of  a  fugitive  by  one  8tat« 
to  another  does  not  depend  on  comity. 
The  obligation  to  make  such  surrender  is 
imposed  upon  all  states  by  the  supreme 
law  of  the  land.  The  duty  to  deliver  up 
is  complete  even  though  the  officers  of  a 
state  have  power  to  refuse  to  do  so.  Com. 
V.  Johnston,  (1892)  12  Pa.  Co.  Ct.  263. 

When  the  executive  authority  of  the 
state  whose  laws  have  been  thus  violated 
makes  such  a  demand  upon  the  executive 
of  the  state  in  which  the  alleged  fugitive 
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is  found  as  is  indicated  by  the  above  sec- 
tion, producing  at  the  time  of  such  demand 
a  copy  of  the  indictment,  or  an  affidavit 
certified  as  authentic  and  made  before  a 
magistrate  charging  the  person  demanded 
with  a  crime  against  the  laws  of  the  de- 
manding state,  it  becomes,  under  the  Con- 
stitution and  laws  of  the  United  States, 
the  duty  of  the  executive  of  the  state 
where  the  fugitive  is  foimd  to  cause  him 
to  be  arrested,  surrendered,  and  delivered 
to  the  appointed  agent  of  the  demanding 
state,  to  be  taken  to  that  state.  Eyan  v. 
Rogers,  (1913)  21  Wyo.  311,  132  Pac. 
95;  Ew  p.  Law,  (1911)  2  Ala.  App.  257, 
56  So.  79. 

But  in  U.  S.  V.  Pope,  (1878)  24  Int. 
Rev.  Rec.  29,  27  Fed.  Cas.  No.  16,069,  it 
was  held  that  the  executive  authority, 
whether  of  the  state  or  nation,  has  an  td- 
timate  discretion  whether  to  surrender  the 
supposed  criminal  or  not,  and  surrender 
is  often  refused,  "  though  the  papers  are 
in  due  form  and  unimpeached,  if  there 
is  good  reason  to  believe  that  some  ul- 
terior object  or  sinister  design  is  concealed 
under  the  regular  forms."  U.  S.  v.  Pope, 
(1878)  24  Int.  Rev.  Rec.  29,  27  Fed.  Cas. 
No.  16,069. 

So  it  has  been  held  -that  the  word 
"  duty  "  implies  the  moral  obligation  of  a 
state  to  perform  the  compact  in  the  Con- 
stitution when  Congress  should  have  in- 
dicated the  manner  in  which  such  duty 
was  to  be  performed;  but  Congress  can^ 
not,  by  any  act,  coerce  an  officer  of  a 
state.  The  performance  of  its  duty  is  left 
to  its  own  discretion,  and  if  it  refuses 
such  performance  it  cannot  be  compelled. 
Kentucky  v.  Dennison,  (1860)  24  How.  66, 
16  U.  S.  (L.  ed.)  717;  Taylor  v,  Taintor, 
(1872)  16  Wall.  366,  21  U.  S.  (L.ed.) 
287;  Ex  p.  Manchester,  (1855)  6  Cal.237; 
SUte  r.  Toole,  (1897)  69  Minn.  104,  72 
N.  W.  63,  65  A.  S.  R.  553,  38  L.  R.  A.  224.  . 
See  also  Work  t?.  Corrinffton,  (187)  34 
Ohio  St.  64,  32  Am.  Rep.  345. 

Executive  must  determine  fact  of  flight. 

—  Upon  the  executive  of  the  state  in 
which  the  accused  is  found,  rests  the  re- 
sponsibility of  determining,  in  some  legal 
mode,  whether  he  is  a  fugitive  from  the 
justice  of  the  demanding  state.  He  does 
not  fail  in  duty  if  he  makes  it  a  condi- 
tion precedent  to  the  surrender  of  the 
accused  that  it  be  shown  to  him,  by  com- 
petent proof,  that  the  accused  is,  in  fact, 
a  fugitive  from  the  justice  of  the  demand- 
ing state.  Ew  p.  Reggel,  (1885)  114  U. 
S.  642,  5  S.  a.  1148,  29  U.  S.  (L.  ed.) 
250;  Roberts  f?.  Reillv,  (1885)  116  U.  S. 
80,  6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  544; 
Cook  V.  Hart,  (1892)  146  U.  S.  183,  13 
S.  a.  40,  36  U.  S.  (L.  ed.)  934;  Katvuga 
F.  Cosgrove,  (1901)  67  N.  J.  L.  213,  50 
Atl.  679. 

No  special  evidence  required  by  the  Act. 

—  The  Act,  however,  does  not  prescribe 
any  mode  by  which  the  fact  that  he  is  a 
fugitive  from  justice  shall  be  authenti- 


cated. Bof  p.  Reggel,  (1886)  114  U.  S. 
642,  5  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250; 
Bw  p,  Swearingen,  (1880)    13  S.  C.  74. 

Queetion  of  fact. —  The  question  whether 
the  person  demanded  is  a  fugitive  from 
justice  is  a  question  of  fact  which  the 
governor  upon  whom  the  demand  is  made 
must  decide  upon  such  evidence  as  he 
may  deem  satisfactory.  If  there  be  evi- 
dence pro  and  con  the  courts  might  not 
be  justified  in  reviewing  the  decision  of 
the  governor,  but  when  the  court  has  be- 
fore it  uncontradicted  testimony  of  the 
relator  and  the  stipulation  of  counsel  as 
to  what  the  facts  are,  it  has  the  right  to 
say  whether  a  case  is  made  out  within  the 
federal  statute  justifying  the  action  of 
the  governor.  Hyatt  t?.  New  York,  ( 1903) 
188  U.  S.  601,  23  S.  Ct.  456,  47  U.  S. 
(L.  ed.)  657;  In  re  Strauss,  (C.  C.  A.  2d 
Cir.  1903)  126  Fed.  327,  63  C.  C.  A.  99. 

Queetion  cannot  he  raised  in  demanding 
state. —  Where  the  accused  is  personally 
within  the  jurisdiction  of  the  demanding 
state,  and  there  applies  to  the  court  for 
his  discharge  on  habeas  corpus,  he  cannot 
raise  the  question  as  to  whether  or  not 
he  has  been,  as  a  matter  of  fact,  a  refugee 
from  the  justice  of  that  state,  within  the' 
meaning  of  the  Federal  constitution  and 
the  Act  of  Congress  authorizing  interstate 
extradition.  In  re  Moyer,  (1906)  12 
Idaho  260,  85  Pac.  897,  118  A.  S.  R.  214, 
12  L.  R.  A.  (N.  S.)  227;  In  re  Pettibone, 
(1906)  12  Idaho  264,  85  Pac.  902;  In  re 
Haywood,  (1906)  12  Idaho  264,  85  Pac. 
902. 

'  Evidence  as  to  flight  from  justice, —  Be- 
fore the  executive  of  one  state  is  author- 
ized to  issue  his  warrant  to  cause  to  be 
arrested  and  secured  a  person  charged  in 
another  state  with  crime,  it  should  be 
shown  by  evidence  making  a  prima  facie 
case  that  such  person  has  fled  from  the 
demanding  state.  This  should  be  shown 
by  competent  evidence,  as  the  fact  of  flee- 
ing lies  at  the  foundation  of  the  right  to 
issue  a  warrant  of  extradition.  The  cer- 
tiflcate  of  the  demanding  governor  is  noi 
evidence  •  of  the  fact.  In  re  Jackson, 
(1878)  2  Flipp.  183,  13  Fed.  Cas.  No.  7,125. 

If  the  determination  of  the  question 
whether  the  accused  is  a  ''  fugitive  from 
justice"  by  the  executive  of  the  state 
where  he  is  found  is  subject  to  judicial 
review,  upon  habeas  corpus,  the  accused,. 
in  custody,  under  his  warrant  —  which  re- 
cites the  demand  of  the  executive  of  the 
demanding  state,  accompanied  by  an  au-' 
thentic  indictment  charging  him,  substan- 
tially in  the  language  of  the  statutes  of 
stich  state,  with  a  specific  crime  committed 
within  the  limits  thereof  —  should  not  be 
discharged  merely  because,  in  the  judg- 
ment 01  the  court,  the  evidence  as  to  his 
being  a  fugitive  from  justice  was  not  as 
full  as  might  properly  have  been  required. 
Ex  p.  Reggel,  (1885)  114  U.  S.  642,  5 
S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250. 

An  indictment  alone  or  the  fact  that  a 
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person  is  charged  with  having  committed 
a  crime  in  the  demanding  state,  consti- 
tutes, if  any  at  all,  very  remote  evidence 
of  flight  or  of  the  fact  that  the  accused 
is  a  fugitive  from  justice.  "A  person 
may  be  a  principal  in  the  commission  of 
a  crime  and  not  be  present  at  the  scene 
thereof  at  the  time  of  its  commission. 
As  a  concrete  example,  one  might  plan 
the  crime  of  murder  in  California,  to  be 
committed  in  the  state  of  New  York  by 
his  confederates,  he  remaining  and  being 
in  the  former  state  at  the  time  of  its  com- 
mission. While  he  would  be  a  principal 
in  the  commission  of  said  crime  and  could 
be  indicted  in  New  York  for  it,  and  the 
courts  of  that  state  have  th«  power  or 
legal  right  to  try  and  punish  him  there- 
for, if  ever  he  came  within  their  juris- 
diction, still  he  would  not  be  a  fugitive 
from  justice  under  the  federal  constitu- 
tional provision  and  laws  establishing  the 
authority  for  interstate  extradition/'  Ex 
p.  Shoemaker,  (1914)  25  Cal.  App.  651, 
144  Pac.  »86. 

Independent  proof,  apart  from  the  req- 
uisition papers,  that  the  accused  was  a 
fugitive  from  justice,  need  not  be  de- 
manded by  the  governor  of  the  surrender- 
ing state  before  issuing  hi»  warrant  of 
arrest  in  extradition  proceedings.  Petti- 
bone  r.  Nichols,  (1906)  203  U.  S.  192, 
27  S.  Ct.  Ill,  61  U.  S.   (L.  ed.)    148. 

The   statute   does   not  provide   for   the 

Particular  kind  of  evidence  to  be  produced 
efore  the  governor,  nor  how  it  shall  be 
authenticated,  but  it  must  at  least  be  evi- 
dence that  is  satisfactory  to  his  mind. 
Munsey  v.  Clough,  (1906)  196  U.  S.  364, 
26  S.  Ct.  282.  49  U.  S.  (L.  ed.)  615. 
affirming  (1902)  71  N.  H.  594,  53  Atl. 
1086;  Farrell  v.  Hawley,  (1905)  78  Conn. 
150,  61  Atl.  602,  112  A.  S.  R.  98,  3  Ann. 
Cas.  874,  70  L.  R.  A.  686. 

Contradictory  evidence  on  the  question 
of  the  presence  or  absence  of  the  accused 
in  the  state  at  the  time  of  the  commission 
of  the  offense  will  not  require  his  dis- 
charge on  habeas  corpus  to  review  the 
issuance  of  a  warrant  of  arrest  in  inter- 
state extradition  proceedings.  Munsey  v, 
Clough,  (1905)  196  U.  S.  364,  25  S.  Ct. 
282,  49  U.  S.  (L.  ed.)  615. 

Where  there  was  specific  evidence  that 
the  petitioner,  a  resident  of  New  York, 
participated  there  in  a  conspiracy  to  bribe 
members  of  the  city  council  of  Pittsburg 
to  select  certain  banks  in  Pittsburg,  of 
one  of  which  petitioner  was  president,  as 
city  depositories,  and  there  was  sub- 
stantial evidence  ifrom  which  a  jury  would 
be  justified  in  drawing  an  inference  that 
petitioner  was  in  Pittsburg  on  a  day  when 
some  act  or  acts  in  furtherance  of  thB 
conspiracy  were  performed,  it  was  held 
that  there  was  sufficient  proof  that  he  was 
a  fugitive  from  justice  to  justify  his  ex- 
tradition to  Pennsvlvania.  Ex  p.  Hoffstot, 
(1910)  180  Fed.  240,  affirmed  218  U.  S. 
665.  31  S.  Ct.  222,  54  U.  S.  (L.  ed.)   1201. 


In  Hayes  t?.  Palmer,  (1903)  21  App. 
Cas.  (D.  C.)  450,  the  appellant  was 
charged  with  keeping  "a  gambling  table 
for  gambling  "  and  with  keeping  and  man- 
aging "  a  house  for  gamblmg."  It  was 
held  that  he  did  not  overthrow  the  prim^ 
facie  case  of  the  state  by  testimony  that 
he  had  not  been  in  the  state  on  the  date 
named,  but  had  been  there  "shortly  be- 
fore" and  frequently  during  the  summer 
without  showing  the  exact  dates  when  he 
was  there. 

Affidavit  of  prosecuting  attorney  that 
the  accused  was  a  fugitive  from  justice, 
etc.,  sufficient  evidence  of  fact.  Ew  p.  Shel- 
don, (1878)  34  Ohio  St.  319. 

False  affidavit  as  to  being  fugitive. — 
Under  this  section,  a  person  charged  must 
be  a  fugitive  from  the  state  in  which  the 
crime  was  committed,  before  the  executive 
authority  can  be  called  into  action;  and, 
where  the  affidavit  as  to  his  being  a  fugi- 
tive, upon  which  he  has  been  surrender^, 
is  false,  he  will  be  set  free  under  a  habeas 
corpus.  Tennessee  v,  Jackson,  (1888)  33 
Fed.  258. 

Warrant  is  primal  facie  evidence  as  to 
flight  from  justice. —  The  warrant  of  the 
executive,  in  rendition  between  states,  is 
not  conclusive,  although  it  is  prima  facie 
evidence  upon  the  question  as  to  whether 
the  accused  is  a  ''fugitive  from  justice;" 
and  at  any  time  bSore  the  accused  is 
given  up  to  the  authorities  of  the  state 
demanding  him,  that  question  may  be 
considered  under  a  habeas  corpus.  Hyatt 
t.  New  York,  (1903)  188  U.  S.  691,  23 
S.  Ct.  456,  47  U.  S.  (L.  ed.)  667;  In  re 
Cook,  (1892)  49  Fed.  833;  Bassing  v. 
Cady,  (1908)  208  U.  S.  386,  28  S.  Ct.  392, 
62  U.  S.  (L.  ed.)  540;  Marbles  v.  Creecy, 

(1909)  215  U.  S.  63,  30  S.  Ct.  32,  64 
U.S.  (L.  ed.)  92;  Hayes  v.  Palmer,  (1903) 
21  App.  Cas.  (D.  C.)  462;  State  v.  Curtis, 

(1910)  111  Minn.  240,  126  N.  W.  719; 
Ex  p.  Thompson,  (1916)  86  N.  J.  Eq.  221, 
96  Atl.   102. 

Where  the  governor,  in  his  warrant, 
states  or  certifies  that  the  party  is  a  fugi- 
tive from  justice,  a  prima  facie  case  arises 
which  must  be  overthrown  by  the  peti- 
tioner when  he  makes  that  issue  before  a 
court  on  a  habeas  corpus.  In  re  Keller, 
(1888)  36  Fed.  681,  follovcing  Roberts  f. 
Reilly,  (1885)  116  U.  S.  80,  6  S.  Ct.  291, 
29  U.  S.  (L.  ed.)  544;  Eaton  v.  West 
Virginia,  (C.  C.  A.  1898)  91  Fed.  760, 
61  U.  S.  App.  667,  34  C.  C.  A.  Q^-,  State 
V.  Justus,  ( 1901 )  84  Minn.  237,  87  N.  W. 
770,  55  L.  R.  A.  326. 

In  Katyuga  r.  Cosgrove,  ( 1901)  67  N.  J. 
L.  213,  50  Atl.  679,  the  court  said  that 
the  issuance  of  a  warrant,  whether  it  con- 
tains a  recital  of  an  express  finding  that 
the  accused  is  a  fugitive  from  justice  or 
not,  is  sufficient  evidence  that  the  execu- 
tive so  found. 

Race  prejudice  as  cause  for  refusing  ex- 
tradition.—  The  mere  suggestion  that  the 
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alleged  fugitive  from  the  justice  of  another 
state,  because  of  his  race  and  color,,  will 
not  receive  a  fair  and  impartial  trial  in 
the  court  of  the  demanding  state,  and  will 
not  be  adequately  protected  against  vio- 
lence while  in  the  custody  of  that  state, 
does  not  require  the  executive  of  the  state 
in  which  he  may  be  found  to  refuse  to  sur- 
render him  on  demand  made  in  conformity 
with  the  Federal  Constitution  and  laws, 
nor  furnish  a  ground  for  his  release  on 
habeas  corpus.  Marbles  t?.  Creecy,  (1909) 
215  U.  S.  63,  30  S.  Ct.  32,  54  U.  S. 
(L.  ed.)  92. 

XII.  Warrant  of  Arrest 

Steps  to  secure  arrest. —  "As  to  what 
steps  the  governor  shall  take  to  secure 
the  arrest  of  the  person  demanded,  and 
how  he  shall  satisfy  himself  of  the 
identity  of  the  person  seized,  the  Act  of 
Congress  has  not  determined  but  has  left 
it  for  the  states  to  provide  such  reasonable 
method  as  will  best  secure  the  discharge  of 
the  obligation  imposed  by  the  Constitution 
of  the  United  States.''  Robinson  V, 
Flanders,   (1867)  29  Ind.  10. 

Conditions  precedent. —  In  order  to  jus- 
tify an  arrest  and  detention  of  an  alleged 
fugitive  from  justice  there  muftt  be  a 
charge  of  a  crime  against  the  prisoner  in 
the  state  where  the.  crime  is  alleged  to 
have  been  committed ;  there  must,  secondly, 
be  a  demand  by  the  governor  of  that  state 
for  the  arrest  and  detention;  thirdly, 
the  evidence  on  which  the  arrest  is 
based  must  be  an  indictment  found  in  the 
state  from  which  the  prisoner  had  fled, 
or  an  affidavit  made  and  certified  by  the 
governor  of  that  state;  and,  fourthly,  the 
prisoner  should  have  been  in  the  state 
where  the  crime  was  committed,  and  have 
fled  from  it.  Ea  p.  McKean,  (1878)  3 
Hughes  23,  16  Fed.  Cas.  No.  8,848. 

Three  things  are  necessary  in  order  to 
authorize  the  executive  of  one  state  to 
order  the  return  of  a  fugitive  from  jus- 
tice to  the  state  in  which  the  crime  was 
committed:  first,  the  accused  must  be 
demanded  as  a  fugitive  from  justice  by 
the  executive  of  the  state  from  which  he 
fled;  second,  the  demand  must  be  accom- 
panied by  a  copy  of  the  indictment,  or  an 
affidavit  made  before  a  magistrate,  charg- 
ing the  fugitive  with  having  committ^ 
a  crime  in  the  demanding  state;  and, 
third,  a  copy  of  the  indictment  or  affidavit 
must  be  certified  to  by  the  executive  of 
the  demanding  state.  Thorp  v.  Metzger, 
(1913)   77  Wash,  62,  137  Pac.  330. 

It  is  only  necessary,  as  a  condition  pre- 
cedent to  the  issuing  of  the  governor's 
warrant,  to  establish  two  propositions : 
first,  that  the  defendant  was  substantially 
charged  with  crime  against  the  laws  of 
another  state,  and  second,  that  he  was  a 
fugitive  from  the  justice  of  that  state. 
In  re  Strauss,  (1903)  126  Fed.  327,  63  C. 
C.  A.  99. 


When  the  executive  is  not  furnished  with 
a  copy  of  either  indictment  or  affidavit, 
made  as  required  by  the  statute,  a  warrant 
of  removal  is  void.  Ex  p.  Hart,  (C.  C.  A. 
1894)  63  Fed.  249,  25  U.  S.  App  22,  11 
C.  C.  A.  165,  28  L.  R.  A.  801. 

Form  and  sufficiency  —  In  general. — 
The  executive  warrant  need  not  set  forth 
the  facts  necessary  to  justify  the  detention 
with  the  specific  certainty  of  a  criminal 
pleading.  "  If  it  appears  substantially 
from  the  body  that  the  right  to  make  the 
arrest  is  justified  upon  legal  grounds,  it 
is  sufficient  to  authorize  action  of  the 
officer  to  whom  it  is  delivered,  and  to  pro- 
tect him  in  its  execution."  State  v,  Jus- 
tus, (1901)  84  Minn.  237,  87  N.  W.  770, 
55  L.  R.  A.  325. 

It  is  not  essential  that  the  warrant 
should  contain  a  formal  statement  of  all 
the  facts  upon  which  it  is  issued.  If  an 
examination  of  the  record  evidence  pre- 
sented to  the  governor  legallv  authorizes 
the  finding  of  the  necessary  facts,  it  will 
be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  he  made  such  find- 
ings. State  V,  Clough,  (1902)  71  N.  H. 
5»4,  53  Atl.  1086. 

A  governor's  warrant  empowering  a 
sheriff  to  receive  defendant  from  the  au- 
thorities of  another  state  and  convey 
him  hither  to  be  dealt  with  according  to 
law  is  sufficient  to  authorize  defendant's 
production  in  the  court  of  trial.  People 
V.  Stockwell,  (1904)  135  Mich.  341,  97  N. 
W.  765. 

Addressed  to  sheriff, —  The  fact  that  the 
warrant  is  addressed  to  the  sherifT  of  the 
county,  and  not  to  th«  agent  appointed  by 
the  demanding  state,  afi'ords  no  reason  for 
the  discharge  of  the  accused.  State  v. 
Clough,  (1902)  71  N.  H.  594,  53  Atl.  1086. 

8e(U  of  state. —  When  the  state  statute 
requires  the  governor's  w^arrant  to  be  un- 
der the  great  seal  of  the  state,  a  warrant 
issued  upon  which  no  distinct  requisite 
of  the  seal  can  be  seen  on  the  impression 
is  void.  Vallad  v.  Sheriff,  (1828)  2  Mo. 
26. 

Fugitive  from  justice. —  It  is  not  neces- 
sary that  the  warrant  should  contain 
the  express  statement  that  the  governor 
has  found  that  the  accused  is  a  fugi- 
tive from  justice.  The  fact  of  the  issu- 
ing of  the  warrant  upon  demand  made 
upon  that  ground  is  sufficient  to  justify 
the  presumption  that  the  governor  eo 
found,  until  that  presumption  is  over- 
thrown by  proof  to  the  contrary.  Den- 
nison  v.  Christian.  (1904)  72  Neb.  703, 
101  N.  W.  1045,  117  A.  S.  R.  817. 

Though  there  is  no  direct  statement  in 
the  warrant  that  the  accused  had  fled  from 
the  demanding  state  or  from  the  justice 
of  that  state,  and  had  taken  refuge  in  the 
asylum  state,  it  is  sufficient  when  it  states 
facts  which  clearly  and  unmistakably  show 
that  he  was  a  fugitive  from  justice  within 
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the  meaning  of  the  ConBtitution  and  stat- 
ute. Ex  p.  Stanley,  (18»8)  25  Tex,  App. 
372,  8  S.  W.  645,  8  A.  S.  R.  440. 

Recital  of  indictment  or  affidavit,-^ 
The  warrant  must  bear  upon  its  face  the 
evidence  that  it  was  duly  issued,  and,  un- 
less it  recites  or  sets  forth  an  indictment 
or  affidavit  upon  which  it  is  founded,  it  is 
illegal  and  void.  In  re  Doo  Woon,  ( 1883) 
18  Fed.  S9S  [citing  Eao  p.  Smith,  (1842)  3 
McLean  121,  22  Fed.  Cas.  No.  12,968;  Ex 
p.  Thornton,  (1853)  9  Tex.  635}. 

An  executive  warrant  is  sufficient  which 
recites,  but  does  not  set  forth  in  full,  the 
affidavit  upon  which  it  is  issued.  Where 
the  papers  upon  which  the  warrant  of  ex- 
tradition is  issued  are  withheld  by  the 
executive,  the  warrant  itself  can  be  looked 
to  for  the  evidence  that  the  essential  con- 
ditions of  its  issue  have  been  complied 
with.  Ex  p.  Stanley,  (1888)  25  Tex.  App. 
372,  8  S.  W.  645,  8  A.  S.  R.  440;  People  v. 
Donohue,  (1881)  84  N.  Y.  438. 

It  is  not  necessary  that  the  executive 
warrant  should  be  accompanied  by  certi- 
fied copies  of  the  affidavit  or  indictment,  or 
that  such  affidavit  or  indictment  be  set 
out  in  the  warrant.  Ex  p.  Cheatham, 
(1906)   50  Tex.  Crim.  51,  95  S.  W.  1077. 

The  executive  warrant  need  not  recite 
that  the  affidavit  or  indictment  from  the 
demanding  state  was  presented  to  the  gov- 
ernor of  the  asylum  state  by  any  legal 
authority  from  such  demanding  state. 
Ex  p.  Cheatham,  (1906)  60  Tex.  Crim.  61, 
95  S.  W.  1077. 

The  warrant  is  not  insufficient  because 
instead  of  reciting  that  it  has  issued  upon 
the  production  of  the  copy  of  an  indict- 
ment or  affidavit,  as  is  required  by  the  Act 
of  Congress,  it  merely  recites  that  it  has 
issued  "upon  the  production  of  the 
requisite  evidence  to  justify  the  same,  and 
which  is  on  file  in  the  office  of  the  Sec- 
retary of  State."  State  v.  Floumoy, 
(1915)   136  La.  852,  67  So.  929. 

It  is  not  necessary  under  this  section,  in 
interstate  proceedings,  that  the  executive 
mandate  of  the  state  surrendering  the 
accused  should  recite  that  the  executive 
of  the  demanding  state  either  produced,  or 
caused  to  be  produced,  a  copy  of  an  indict- 
ment found  or  an  affidavit  made  before  a 
state  magistrate  showing  that  the  person 
demanded  is  charged  with  having  com- 
mitted the  alleged  crime,  nor  that  a  copy 
of  such  indictment  or  affidavit  was  certi- 
fied as  authentic  by  the  governor  of  the 
demanding  state.  Ex  p.  Moscato,  (1895)  ^ 
44  S.  C.  335,  22  S.  E.  308. 

The  executive  warrant  need  not  show 
that  the  crime  charged  in  the  indictment 
or  affidavit  is  a  crime  by  the  law  of  the 
demanding  state.  Ex  p.  Stanley,  (1888) 
25  Tex.  App.  372,  8  S.  W.  645,  8  A.  S.  R. 
440. 

In  Ex  p,  Thomas,  (1908)  63  Tex.  Crim. 
37,  108  S.  W.  663,  it  was  held  that  in 
view  of  the  Code  Crim.  Pro.  of  Texas  1896, 
art.  254,  subd.  2,  which  provides  that  a 


warrant  of  arrest  "must  state  that  the 
person  is  accused  of  some  offense  against 
the  laws  of  the  state,  naming  the  offense," 
an  executive  warrant  in  extradition .  pro- 
ceedings which  fails  to  name  the  offense 
alleged  to  have  been  committed  in  the 
foreign  state,  and  is  neither  accompanied 
by  an  indictment  nor  a  complaint  discloe- 
inff  the  nature  of  the  offense,  is  fatally 
defective. 

Where  a  certified  copy  of  an  original 
information  on  which  extradition  proceed- 
ings in  the  demanding  state  were  based 
was  attached  to  the  requisition  and 
charged  the  petitioner  with  having  sepa- 
rated himself  from  his  wife  and  minor 
child,  they  being  destitute  and  depend- 
ing wholly  upon  their  earnings  for  ade- 
quate support,  contrary  to  tiie  statute, 
etc.,  and  throughout  the  papers  such  of- 
fense was  designated  as  "  desertion  "  and 
was  made  a  misdemeanor  by  Pa.  Act 
March  13,  1903  (P.  L.  26),  a  warrant  for 
the  arrest  and  return  of  petitioner  to 
answer  for  the  crime  of  "  desertion  *'  was 
not  objectionable  as  failing  to  set  out  an 
offense  known  to  the  laws  of  the  demand- 
ing state.  Ex  p.  Hose,  (1911)  34  Nev.  87, 
116  Pac.  417. 

Where  extradition  papers  showed  that 
the  alleged  fugitive  from  justice  was 
charged  by  affidavit,  a  recital  in  the  war- 
rant of  the  governor  of  the  state  on  which 
the  demand  was  made  that  the  fugitive 
was  charged  by  indictment  was  held  to  be 
a  mere  immaterial  clerical  error.  Ex  p. 
Coleman,  (1908)  63  Tex.  Crim.  93,  113 
S.  W.  17. 

Recitals  conclusive.— The  recitals,  in  a 
warrant  of  rendition,  that  the  demand  was 
accompanied  by  a  complaint  and  informa- 
tion, affidavits,  and  warrant  of  arrest,  are 
conclusive  on  a  writ  of  habeas  corpus, 
when  not  disputed.  Ex  p.  Lewis,  (1889) 
79  Cal.  95,  21  Pac.  653. 

Effect  of  warrant  as  prima  facie  evi- 
dence of  legal  prerequisites. —  The  war- 
rant of  the  governor,  authorizing  the 
extradition  of  a  person  charged  with  an 
offense  in  another  state,  is  prima  facie 
evidence  that  all  the  essential  prerequi- 
sites have  been  observed.  Ross  t?.  Cro- 
futt,  (1911)  84  Conn.  370,  80  Atl.  90, 
Ann.  Cas.  1912C  1296;  Kemper  v.  Metz- 
ger,  (1907)  169  Ind.  112,  81  N.  E.  663; 
People  V.  Police  Com'r,  (1905)  100  App. 
Div.  483,  91  N.  Y.  S.  760;  Ex  p.  Bergman, 
(1910)  60  Tex.  Crim.  8,  130  S.  W.  174;  In 
re  Gillis,  (19C5)  38  Wash.  156,  80  Pac 
300. 

On  habeas  corpus  to  review  the  issuance 
of  an  extradition  warrant  by  the  governor 
of  a  state,  the  accused  is  concluded  by  the 
prima  facie  case  made  out  by  the  papers 
upon  which  the  governor  acted,  where  such 
accused,  upon  the  hearing  in  the  habeas 
corpus  proceedings,  waives  the  right  to 
introduce  further  evidence.  Munsey  V, 
Clough,  (1904)  196  U.  S.  364,  25  S.  Ct 
282,  49  U.  S.  (L.  ed.)  516. 
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"A  warrant  of  extradition  of  thie  gov- 
ernor of  a  state,  issued  upon  the  requisi- 
tion of  the  governor  of  another  state,  ac- 
companied ^  a  copy  of  an  indictment,  is 
prima  facie  evidence,  at  least,  that  the 
accused  had  been  indicted  and  was  a  fugi- 
tive from  justice;  and,  when  the  court 
in  which  the  indictment  was  found  has 
jurisdiction  of  the  offense,  is  sufficient  to 
make  it  the  duty  of  the  courts  of  the 
United  States  to  decline  interposition  by 
writ  of  habeas  corpus,  and  to  leave  the 
question  of  the  lawnilness  of  the  detention 
of  the  prisoner,  in  the  state  in  which  he 
was  indicted,  to  be  inquired  into  and 
determined,  in  the  first  instance,  by  the 
courts  of  the  state,  which  are  empowered 
and  obligated,  equally  with  the  courts  of 
the  United  States,  to  recognize  and  up- 
hold the  supremacy  of  the  Constitution 
and  laws  of  the  United  States."  Whitten 
t.  Tomlinson,  (1895)  160  U.  S.  231,  16  S. 
Ct.  297,  40  U.  S.   (L.  ed.)   406. 

When  a  warrant  of  arrest  is  valid  on 
its  face,  it  is  prima  facie  evidence  that  an 
indictment  was  found  or  affidavit  made  in 
the  state  making  the  requisition.  Nichols 
F.  Cornelius,  (1866)  7  Ind.  611;  Robinson 
r.  Flanders,   (1867)   29  Ind.  10. 

The  warrant  of  the  governor  is  primu 
facie  evidence,  at  least,  that  all  necessary 
lej^al  prerequisites  have  been  complied 
with,  and,  if  the  previous  proceedings  ap- 
pear to  be  regular,  is  conclusive  evidence 
of  the  right  to  remove  the  prisoner  to  the 
state  from  which  he  fled.  Davis's  Case, 
(1«77)   122  Mass.  324. 

An  executive  warrant  is  prima  facie  evi- 
dence that  all  necessary  prerequisites  have 
been  complied  with  —  as,  that  there  was 
an  affidavit  or  indictment  emanating  from 
the  authorities  of  the  demanding  state 
charging  the  accused  with  crime  against 
the  laws  of  that  state.  Ea  p,  Devin«, 
(1897)  74  Miss.  715,  22  So.  3. 

The  recitals  in  the  warrant  of  the  ex- 
ecutive as  to  matters  necessary  to  confer 
authority  under  the  Constitution  and  Acts 
of  Congress  are  to  be  taken  as  prima  fade 
true,  upon  a  return  to  a  writ  of  habeas 
corpus.  But  when  the  affidavit  appears 
by  the  return  or  otherwise,  it  is  compe- 
tent for  the  court  to  examine  it  and  deter- 
mine whether  a  crime  has  been  legally 
charged.  As  to  so  examining  an  indict- 
ment, quasre.  People  v.  Pinkerton,  (1879) 
77  N.  Y.  245.  See  also  Matter  of  Scraf-' 
ford,  (1891)  69  Hun  (N.  Y.)  320. 

Reviewability  after  surrender  of  pris- 
oner.—  The  warrant  of  the  chief  executive 
of  the  state  surrendering  an  accused  per- 
son, whether  issued  lawfully  or  unlaw- 
fully, has  accomplished  its  purpose  and 
become  functus  officio  as  soon  as  the 
accused  is  delivered  into  the  jurisdiction 
of  the  demanding  state,  and  the  regularity 
of  its  issuance  thereupon  ceases  to  be  a ' 
question  for  the  judicial  inquiry  on  appli- 
cation by  the  prisoner  for  his  discharge, 
where  he  is  at  the  time  held  under  due  and 


legal  process  issued  out  of  a  court' 'of 
competent  criminal  jurisdiction  of  the 
demanding  state.  In  re  Moyei',  (1906)  18 
Idaho  260,  85  Pac.  897,  118  A.  S.  R.  211, 
12  L.  R.  A.  (N.  S.)  227;  In  re  Pettibone, 
(1906)  12  Idaho  264,  85  Pac.  902;  In  r« 
Haywood,  (1906)  12  Idaho  264,  85  Pac. 
902. 

Revocation  of  warrant. —  The  state  gov? 
emor  may,  in  case  a  warrant  has  oeez^ 
improperly  issued,  revoke  the  same^ 
whether  it  has  been  issued  by  himself  or 
by.  his  predecessor,  and  even  though  the 
fugitive  has  been  arrested  and  handed 
over  to  the  authorities  of  the  demanding 
state.  Work  v.  Corrington,  (1877)  34 
Ohio  St.  64,  32  Am.  Rep.  346;  State  v. 
Toole,  (1897)  69  Minn.  104,  72  N.  W.  63, 
65  A.  S.  R.  653,  38  L.  R  A.  224,  where, 
however,  it  was  held  that  the  warrant 
could  be  revoked  only  prior  to  the  removal 
of  the  fugitive.  See  also  Qaffirai  v,  Mer- 
rick, reported  in  Spear  on  Extradition 
(3d  ed.)  440«  713;  Knowlton's  Case, 
(Colo.  1883)  6  Crim.  L.  Ma*.  250;  Car- 
roll's Case,  Chicago  Leg:  W.,  Sept.  28, 
1878. 

Second  warrant. —  The  state  governor 
ma^  issue  a  second  warrant  for  the  extra- 
dition of  the  fugitive.  In  re  Hughes, 
(1867)  61  N.  C.  57;  Kurtz  v.  State, 
(1886)  22  Fla.  36,  1  A.  S.  R.  173;  Com. 
t?.  Hall,  (1857)  9  Gray  (Mass.)  262^ 
69  Am.  Dec.  286  i  Ew  p.  Hobbs,  (1893) 
32  Tex.  Crim.  312,  22  S.  W.  1035,  40  A. 
S.  R.  782,  holding  that  such  second  war- 
rant may  be  issued  without  another  requi- 
sition by  the  executive  of  the  demanding 
state. 

Prior  discharge  not  lor  to  application. 
—  Where  the  same  charge  has  been  al- 
ready heard  in  another  state,  but  the  mat- 
ter was  not  lidequately  considered  or  in- 
vestigated, the  discharge  of  the  accused 
will  not  be  a  bar  to  the  renewal  of  the 
application.  MuUer'e  Case,  (1863)  6 
Phila.   (Pa.)   289,  17  Fed.  Cas.  No.  9,913. 

The  fact  that  the  prisoner  has  been  once 
delivered  up,  and  was  allowed  to  leave  the 
state  to  which  he  was  sent  upon  entering 
into  a  recognizance  for  his  appearance, 
does  not  deprive  the  governor  of  the 
asylum  state  of  power  to  order  his  arrest 
a  second  time,  either  on  the  ground  that 
his  power,  having  been  once  executed,  had 
spent  its  force,  or  on  the  ground  that  a 
forfeiture  of  the  recognizance  was  an 
atonement  for  the  offense.  It  may  be  that 
had  the  prisoner  been  discharged  for  want 
of  prosecution,  it  would  be  in  the  discre- 
tion of  the  governor  to  refuse  to  order  a 
second  arrest.  In  re  Hughes,  (1867)  61 
N.  C.  57. 

Rearrest  after  discharge  on  habeas  cor- 
pus.— A  person  who  has  been  arrested  in 
extradition  proceedings  and  discharged  on 
habeas  corpus  is  not  thereby  necessarily 
protected .  from  being  again  arrested  for 
the  same  offense.  In  re  White,  (C.  C. 
Minn.  1891)  45  Fed.  237;  Kurtz  v.  State, 
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(1886)  22  Fla.  36,  1  A.  S.  R.  173;  Ex  p. 
Seitz,  (1899)  8  Quebec  Q.  B.  392;  In  re 
Harsha,  (1906)  11  Ont.  L.  Rep.  457,  6 
Ann.  Oas.  496. 

Arrest  before  requisition. —  The  consti- 
tutional provision  relating  to  interstate 
rendition  does  not  contain  a  grant  of 
power,  but  is  the  regulation  of  a  previ- 
ously existing  right.  It  makes  obligatory 
upon  every  state  the  performance  of  an  act 
wnich  previously  was  of  doubtful  obliga- 
tion. There  exists  the  power  in  every 
state  of  arresting  and  detaining  a  fugi- 
tive wherever  he  may  be  found,  prepara- 
tory to  a  demand  and  surrender;  there 
need  be  no  delay  until  the  demand  for  his 
surrender  has  been  actually  made.  Matter 
of  Fetter,  (1862)  23  N.  J.  L.  311,  67  Am. 
Dec.  382. 

A  person  charged  with  felony  in  an- 
other state  may,  upon  a  principle  of  com- 
ity, through  the  agency  of  the  judicial 
tiribunals  of  the  state  of  refli^,  be  de- 
tained for  a  reasonable  period  for  the  pur- 
pose of  affording  time  for  an  a'pplication 
to  the  governor  of  the  state  where  the 
felony  is  charged  to  have  been  committed 
to  make  the  demand.  State  i*.  Howell, 
n821)  R.  M.  Charlt.  (Ga.)  120;  State  f. 
Loper,  (1842)  Ga.  Dec.  pt.  2,  33;  Rea  v. 
Smith,  (1856)  2  Handy  (Ohio)  193;  State 
17.  Buzine,  4  Har.  (Del.)  57^;  Morrell  v. 
Quarles,  (1860)  35  Ala.  544;  Matter  of 
Fetter,  (1852)  23  N.  J.  L.  311,  57  Am. 
Dec.  382 ;  Ex  p.  Romanes,  1  Utah  23.  See 
Simmons  v.  Com.,  (1813)  5  Bin.  (Pa.) 
617. 

XIII.  Bail 

BaiL — ^A  person  arrested  under  a  war- 
rant of  extradition  cannot  be  allowed  bail. 
Matter  of  Goodhue,  (1815)  1  Wheel.  Crim. 
(N.  Y.)  427;  Ex  p.  Erwin,  (1879)  7  Tex. 
App.  288. 

XIV.  Review 
1.  By  Federal  Court 

Review  of  act  of  governor  by  federal 
court. — "The  claijn  that  the  act  of  the 
governor  of  a  state  in  issuing  his  war- 
rant of  removal  is  conclusive,  and  that  the 
presumption  is  he  had  the  necessary 
papers,  duly  authenticated,  before  him 
when  he  acted,  cannot  be  assented  to. 
The  act  of  the  governor  can  be  reviewed, 
and,  if  he  has  not  followed  the  directions 
and  observed  the  conditton&  of  the  Con- 
stitution and  laws  of  the  United  States, 
pertinent  to  such  matters,  can  be  set  aside 
as  void."  Ex  p.  Hart,  (C.  C.  A.  1894) 
63  Fed.  249,  25  U.  S.  App.  22,  11  C.  C.  A. 
165,  28  L.  R.  A.  801.  See  also  Roberts 
V.  Reilly,  (1885)  116  U,  S.  80,  6  8.  Ct. 
291,  29  U.  S.  (L.  ed.)  544;  Ex  p.  Morgan, 
(W.  D.  Ark.  1883)  20  Fed.  298;  In  re 
Roberts,  (S.  D.  Ga.  1885)  24  Fed.  132; 
Ex  p.  Brown,  (N.  D.  N.  Y.  1886)  28  Fed. 
653. 

The  federal  court  will  not  on  a  habeas 
corpus  discharge  a  prisoner  charged  with 
a  violation  of  the  criminal  laws  of  one 


state  and  apprehended  in  another,  where 
it  appears  by  the  recitals  contained  in 
the  warrant  by  virtue  of  which  he  is 
arrested,  and  the  record  of  the  extradi- 
tion proceedings,  that  no  right,  privilege, 
or  immunity  secured  to  him  by  the  Con- 
stitution and  laws  of  the  United  States 
will  be  violated  by  remanding  him  to  the 
custody  of  the  agent  of  the  state  demand- 
ing him;  and  w^hen  the  executive  of  the 
state  wherein  the  accused  is  found  is 
satisfied  of  the  integrity  of  the  proceedings 
to  secure  his  surrender,  the  federal  courts 
will  seek  to  uphold  its  proceedings  carried 
on  in  apparent  good  faith,  rather  than 
seek  to  find  excuses  to  discharge  the  ac- 
cused. Ex  p.  Dawson,  (C.  C.  A.  1897) 
83  Fed.  306,  49  U.  S.  App.  674,  28  C.  C. 
A.  354. 

On  habeas  corpus,  a  federal  court  may 
look  into  the  proceedings  which  took  place 
before  the  committing  magistrate,  for  the 
purpose  of  determining  whether  the  re- 
quirements of  the  law  of  Congress  have 
been  observed.  Ex  p.  McKean,  (1878)  3 
Hughes  23,  16  Fed.  Cas.  No.  8,848. 

But  the  power  of  .the  federal  courts  to 
interfere  in  interstate  extradition  proceed- 
ings should  only  be  exercised  in  cases  of 
urgency,  where  the  error  is  plain  and  the 
necessity  for  federal  intervention  obvious. 
In  re  Strauss,  (1903)  126  Fed.  327,  63 
C.  C.  A.  99. 

Accused  U  under  federal  authority. — 
Where  a  party  is  apprehended  under  « 
warrant  in  interstate  extradition  matters, 
he  "  is  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,"  and 
therefore  the  federal  courts  have  juris- 
diction upon  a  writ  of  habeas  corpus. 
In  re  Doo  Woon,  (1883)  18  Fed.  898; 
In  re  Robb,   (1884)    19  Fed.  26. 

After  prisoner  reaches  demanding  state. 
—  In  interstate  extradition,  the  prisoner 
is  only  held  under  the  extradition  process 
until  such  time  as  he  reaches  the  juris- 
diction of  the  demanding  state,  and  is 
thenceforth  held  under  the  process  issued 
out  of  the  courts  of  that  state,  and  it 
necessarily  follows  that  there  is  no  longer 
a  federal  question  involved  in  his  deten- 
tion. In  re  Moyer,  (1906)  12  Idaho  260, 
85  Pac.  897,  118  A.  S.  R.  214,  12  L.  R.  A- 
(N.  S.)  227;  In  re  Pettibone,  (1906)  12 
Idaho  264,  85  Pac.  902;  In  re  Haywood, 
(1906)   12  Idaho  264,  85  Pac.  902. 

Right  to  appeal  to  United  States  Su- 
preme Court. —  Habeas  corpus  proceedings 
on  behalf  of  a  person  whose  inter- 
state extradition  is  sought  pursuant  to 
the  Federal  Constitution  and  laws,  and 
who  contends  that  his  detention  in  cus- 
tody is  unlawful  because  the  indictment, 
which  is  its  only  excuse,  is  not  a  charge 
of  crime  within  the  meaning  of  U.  S. 
Const.,  art.  4,  sec.  2,  par.  2.  regulating 
extradition,  involve  the  construction  of 
the  Constitution  of  the  United  States, 
within  the  meaning  of  the  Act  of  March 
3,   1891.  26  Stat.  L.  826  ch.   517,  sec.   5 
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(now  Jadicial  Code,  sec.  238,  see-  title 
JuDiciABY),  goTerning  direct  appeals  to 
the  Supreme  Court.  Pierce  v.  Creecy, 
(1908)  210  U.  S.  387,  28  S.  Ct.  714,  62 
U.  S.  (L.  ed.)  1113,  affirming  (1907)  166 
Fed.  663. 

2.  By  State  Courts 

Heview  by  state  court.—  The  finding  of 
the  governor  that  the  person  demanded  in 
an  extradition  re^juisition  should  be  sur- 
rendered is  not  necessarily  final,  but  may 
be  pronounced  by  the  courts  insufficient  to 
support  arrest  on  conclusive  proof  that  the 
person  demanded  was  not  within  the  de- 
manding state  at  the  time  the  crime  was 
alleged  to  have  been  committed,  and  that 
there  was  no  sufficient  evidence  to  the 
contrary  before  the  governor.  Robb  v. 
ConnoUy,  (1884)  111  U.  S.  624,  4  S.  Ct. 
544,  28  U.  S.  (L.  ed.)  542;  Farrell  v. 
Hawley,  (1905)  78  Conn.  150,  61  Atl.  502, 
112  A.  S.  R.  98,  3  Ann.  Cas.  874,  70  L. 
R.  A.  686;  Ex  p,  Cheatham,  (1906)  50 
Tex.  Crim.  51,  95  S.  W.  1077. 

A  state  court,  as  a  co-ordinate  branch 
of  the  government,  has  power  to  review 
and  control  the  action  of  the  governor 
under  a  writ  of  habeas  corpus,  but  in  re- 
gard to  any  matter  within  the  discretion 
of  the  governor  the  court  has  no  right  to 
interfere.  In  re  Hughes,  (1867)  61  N.  C. 
57. 

Qtteation  of  fact. —  The  courts  will  not 
review  the  decision  of  the  governor  in  ex- 
tradition proceedings  upon  a  question  of 
fact  made  before  him,  which  the  law  makes 
it  his  duty  to  decide,  and  upon  which  there 
is  evidence  pro  and  con  before  the  gover- 
nor. Dennison  v.  Christian,  (1904)  72 
N«b.  703,  101  N.  W.  1045,  117  A.  S.  R. 
817. 

Provisions  of  law  complied  with. — 
Upon  petition  for  release  upon  habeas 
corpus,  if  the  return  sets  forth  that  the 
party  is  a  fugitive  from  justice,  that  he 
18  demanded  as  such  and  is  arrested  and 
committed  for  the  purpose  of  being  sur- 
rendered, the  only  inquiry  that  can  be 
made  is  whether  the  provisions  of  the 
Act  of  Congress  have  been  complied  with. 
State  V.  Buzine,  4  Har.  (Del.)  572;  State 
t7.  O'Connor,  (1888)  38  Minn.  243,  36 
N.  W.  462. 

Cannot  examine  evidence.  —  On  habeas 
corpus  the  court  cannot  examine  the  evi- 
dence taken  in  a  magistrate's  court  in  the 
demanding  state,  and  review  the  decision 
of  the  magistral  that  a  crime  had  been 
committed  and  there  was  probable  cause 
for  believing  that  the  accused  committed 
it«  In  re  Van  Sciever,  (1894)  42  Neb. 
772,  60  N.  W.  1037,  47  A.  S.  R.  730.  See 
also  infra,  this  note.  Scope  of  Review. 

Indictment  charges  an  offense.  —  Upon 
hahess  corpus  the  court  may  look  into 
the  indictment  to  ascertain  whether  it 
charges  an  offeme  against  the  laws  of  the 
state  demanding  the  surrender  pf  the  ac- 
cused person,  but  not  to  examine  its  suffi- 
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ciency  as  a  criminal  pleading  in  other  re- 
spects. State  V.  O'Connor,  (1888)  38 
Minn.  243,  36  N.  W.  462.  See  also  infra, 
this  note.  Scope  of  Review. 

The  guilt  or  innocence  of  the  accused 
cannot  be  inquired  into  on  habeas  corpus. 
E»  p.  Devine,  (1897)  74  Miss.  715,  22 
So.  3.  See  also  infra,  this  note.  Scope  of 
Review. 

No  copy  of  affidavit  or  indictment.  — 
The  relator,  on  a  writ  of  habeas  corpus, 
should  be  permitted  to  show  by  any  com- 
petent evidence  that  the  executive  warrant 
was  not  based  upon  a  copy  of  an  affidavit 
or  indictment  for  crime,  certified  to  be 
authentic  by  the  governor  of  the  demand- 
ing state.  Ex  p.  Devine,  (1897)  74  Miss. 
715,  22  So.  3. 

3.  Scope  of  Review 

Warrant  as  charging  crime. —  Upon  the 
hearing  the  court  will  go  behind  tne  war- 
rant of  the  governor  and  inquire  whether 
on  the  face  of  the  papers  the  prisoner 
has  been  charged  with  a  crime  in  the  de- 
manding state.  Ex  p.  Smith,  (1842)  3 
McLean  121,  22  Fed.  Cas.  No.  12,968; 
Roberts  v.  Reilly,  (1886)  116  U.  S.  80, 
6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  644; 
In  re  Doo  Woon,  (D.  C.  Ore.  1883)  18 
Fed.  898;  Ex  p.  Morgan,  (N.  D.  Ark. 
1883)  20  Fed.  298;  Knowlton's  Case, 
(Colo.  1883)  5  Crim.  L.  Mag.  260;  Bar- 
ranger  t.  Baum,  (1898)  103  Ga,  465,  30 
S.  E.  524,  68  A.  S.  R.  113;  Ex  p.  Devine, 
(1897)  74  Miss.  715,  22  So.  3;  People  v. 
Conlin,  (1895)  15  Misc.  303,  36  N.  Y.  S. 
888;  People  v.  Brady,  (1874)  66  N.  Y.  182; 
People  V.  Pinkerton,  (1879)  77  N.  Y.  245; 
In  re  Tod,  (1900)  12  S,  D.  386,  81  N.  W. 
637,  76  A.  S.  R.  616,  47  L.  R.  A.  668; 
In  re  Greenough,  (1858)  31  Vt.  279; 
Armstrong  v.  Van  De  Vanter,  (1899)  21 
Vvash.   682,   59   Pac.   510. 

But  the  warrant  of  the  governor  recit- 
ing that  the  prisoner  is  charged  with  a 
crime  is  prima  facie  evidence  of  such  fact. 
In  re  Leary,  (1879)  10  Ben.  197,  15  Fed. 
Cas.  No.  8,162;  Ex  p.  Lewis,  (1889)  79 
Cal.  95,  21  Pac.  553;  Ex  p.  Devine,  (1897) 
74  Miss.  715,  22  So.  3;  People  v.  Donobue, 
(1881)  84  N.  Y-  438;  Ex  p.  Stanley, 
.  (1888)  25  Tex.  App.  372,  8  S.  W.  645,  8 
A.  S.  R.  440-  Ex  p.  White,  (1898)  39  Tex. 
Crim.  497,  46  S.  W.  639;  In  re  Hooper, 
(1881)  62  Wis.  699,  58  N.  W.  741. 

A  fortiori  the  copy  of  the  indictment 
or  affidavit  certified  by  the  demanding 
state  is  conclusive  of  the  fact  that  the 
prisoner  is  charged  with  a  crime.  Matter 
of  Leary,  (1879)  10  Ben.  197,  15  Fed. 
Cas.  No.  8,162;  State  v.  Buzine,  (1846) 
4  Har.  (Del.)  572;  Robinson  v.  Flanders, 
(1867)  29  Ind.  10;  Kingsbury's  Case, 
(1870)  106  Mass.  223;  In  re  Van  Sciever, 
(1894)  42  Neb.  772,  60  N.  W.  1037,  47 
A.  S.  R.  730;  State  v.  Clough,  (1902)  71 
N.  H.  594,  53  Atl  1086;  In  re  Clark, 
(1832)   9  Wend.    (N.  Y.)   212;  People  v. 
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Byrnea,  (1984)  S3  Hun  (N.  Y.)  98;  Ex  p. 
Swearingen,  (1880)  13  S.  G.  74;  Hibler  «. 
State,  (1875)  43  Tex.  197;  In  re  Green- 
ough,  (1868)  31  Vt  279. 

Gnilt  or  innocence  of  prisoner. —  The 
question  of  the  guilt  or  innocence  of 
the  prisoner  or  other  matter  of  defense 
will  not  he  inquired  into.  In  re  White, 
(C.  C.  A.  2d  Cir.  1893)  &b  Fed.  64,  14 
U.  S.  App.  87,  5  C.  C.  A.  29;  In  re  Bloch, 
(N.  D.  Ark.  1898)  87  Fed.  981;  Ex  p. 
State,  (1883)  73  Ala.  503,  49  Am.  Rep. 
63;  Barranger  v.  Baum,  (1898)  103  Ga. 
465,  30  S.  E.  624,  68  A.  S.  R.  113;  Rob- 
inson V.  Flanders,  (1867)  29  Ind.  10; 
Ex  p.  Devine,  (1897)  74  Miss.  715,  22 
So.  Zi  In  re  Van  Sciever,  (1894)  42 
Neb.  772,  60  N.  W.  1037,  47  A.  S.  R.  730; 
In  re  Clark,  (1832)  9  Wend.  (N.  Y.) 
212;  People  r.  Byrnes,  (1884)  33  Hun 
(Jf.  Y.)  98;  People  f.  Brady,  (1874)  56 
N.  Y.  182;  People  v.  Donohue,  (1881) 
84  N.  Y.  438;  Wilcox  r.  Nolze,  (1878) 
34  Ohio  St.  620;  Ex  p,  Swearingen,  ( 1880) 
13  S.  C.  74;  In  re  Greenough,  (1868)  31 
Vt.  279.  See,  however,  Ex  p.  Slauson, 
(E.  D.Va.  1896)   73  Fed.  666. 

Prisoner  as  fugitive  from  justice. —  The 
court  may  also  inquire  into  the  ques- 
tion whether  the  prisoner  was  in  fact 
a  fugitive  from  justice,  which  involves 
the  necessity  for  his  actual  presence  in 
the  demanding  state.  Ex  p.  Smith,  (1842) 
3  McLean  121,  22  Fed.  Caa.  No.  12,968; 
Cook  t\  Hart,  (1892)  146  U.  S.  183,  13 
S.  Ct.  40,  36  U.  S.  (L.  ed.)  934;  Hyatt  ». 
New  York,  (1903)  188  U.  S.  691,  23  S. 
Ct.  456,  47  U.  S.  (L.  ed.)  657;  Tennessee 
V,  Jackson,  (E.  D.  Tenn.  1888)  36  Fed. 
258,  1  L.  R.  A.  370;  In  re  Cook,  (E.  D. 
Wis.  1892)  49  Fed.  833;  In  re  White, 
(C.  C.  A.  2d  Cir.  1893)  56  Fed.  64.  14 
U.  S.  App.  87,  6  C.  C.  A.  29;  Hartman  v. 
Aveline,  (1878)  63  Ind.  344,  30  Am.  Rep. 
217;  Jones  t;.  Leonard,  (1878)  50  la.  106, 
32  Am.  Rep.  116;  State  v.  Clough,  (1902) 
71  N.  H.  594,  53  Atl.  1086,  (1903)  72 
N.  H.  178,  65  Atl.  554,  67  L.  R.  A.  946 ; 
People  V,  Conlin,  (1895)  16  Misc.  303, 
36  N.  Y.  S.  888;  Wilcox  v.  Nolze,  (1878) 
34  Ohio  St.  620;  Com.  v.  Trach,  (1887) 
3  Pa.  Co.  Ct.  66;  In  re  Tod,  (1900)  12 
S.  D.  386,  81  N.  W.  637,  76  A.  S.  R.  616, 
47  L.  R.  A.  566;  Hibler  v.  State,  (1875) 
43 .  Xex.  197.  See,  however,  People  t?. 
Pinkrirton,  (1879)   17  Hun   (N.  Y.)   199. 

Xechnical  sufficiency  of  indictment.— 
The.  court  will  not  inquire  into  the 
technical  sufficiency  of  the  indictment  or 
affidavit.  Ex  p.  Reggel,  (1885)  114  U.  S. 
642,  6  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  260; 
Pearce  v.  Texas,  (1894)  165  U.  S.  311, 
15  S.  Ct.  116,  39  U.  S.  (L.  ed.)  164; 
Munsey  v.  Clough,  (1905)  196  U.  S.  364,  . 
25  S.  Ct.  282,  49  U.  S.  (L.  ed.)  515;  In  re  . 
Roberts,  (S.  D.  Ga.  1886)  24  Fed.  132;  In 
re  Keller,  (D.  C.  Minn.  1888)  36  Fed.  681; 
Ex  p.  Hart,  (C.  C.  Md.  1894)  69  Fed.  894; 
Webb  V.  York,  (C.  C.  A.  8th  Cir.  1897) 
79  Fed.  616,  49  U.  S.  App.  163,  25  C.  C,  A. 


133;  In  re  Burke,  (1879)  19  Alb.  L.  J. 
609,  4  Fed.  Cas.  No.  2,158;  Ex  p.  Man- 
chester, (1865)  5  Cal.  237;  Barranger  v. 
Baum,  (1897)  103  Ga.  465,  30  S.  £.  524, 
68  A.  S.  R.  113;  Davis'  Case,  (1877)  122 
Mass.  324;  In  re  Van  Sciever,  (1894)  42 
Neb.  772,  60  N.  W.  1037,  47  A.  S.  R.  730; 
State  17.  Clough,  (1902)  71  N.  H.  594,  63 
Atl.  1086;  People  1?.  Police  Com'r.  (1905) 
100  App.  Div.  483,  91  N.  Y.  S.  760.  But 
see  People  v.  Brady,  (1874)  56  N.  Y.  182; 
Ex  p,  Sheldon,  (1878)  34  Ohio  St.  319; 
Wilcox  t.  Noise,  (1878)  34  Ohio  St.  520; 
In  re  Renshaw,  (1904)  18  S.  D.  32,  99 
N.  W.  83,  112  A.  S.  R.  778;  In  re  Baker, 
(1899)   21  Wash.  269,  67  Pac.  827. 

Identity — When  inquired  into. —  The 
question  of  the  identity  of  the  party  ar- 
rested with  the  party  described  as  the  al- 
leged fugitive  in  the  mandate  of  the  gov- 
ernor in  extradition  proceedings  is  always 
open  to  inquiry  on  habeas  corpus.  In  re 
Chung  Kin  Tow,  (D.  C.  Mass.  1914)  218 
Fed.  185;  In  re  Leary,  (1879)  10  Ben. 
197,  15  Fed.  Cas.  No.  8,162;  In  re  White, 
(C.  C.  A.  2d  Cir.  1893)  55  Fed.  64,  14 
U.  S.  App.  87,  5  C.  C.  A.  29;  People  V. 
Byrnes,  (1884)  33  Hun  (N.  Y.)  98. 

The  question  of  the  identity  of  the  per- 
son accused  cannot  be  inquired  into  on 
habeas  corpus  when  his  identity  is  ex- 
pressly alleged  in  the  return.  Robinson  i>. 
Flanders,  (1867)  29  Ind.  10.  8ee  People 
V,  Pinkerton,  (1879)   77  N.  Y.  245. 

Nor  can  the  question  of  the  identity  of 
the  person  accused  be  inquired  into  on 
habeas  corpus  where  there  is  no  allega- 
tion in  the  pleadings  that  he  is  not  such 
person.  State  f.  Bates,  (1907)  101  Minn. 
303,  112  N.  W.  260;  Gillis  c.  Leeklev, 
(1905)  38  Wash.  156,  80  Pac.  300. 

So,  an  admission  of  identity  of  the  per- 
son named  in  the  complaint  ii  sufficient. 
In  re  Charleston,  (D.  C.  Minn.  1888) 
34  Fed.  631. 

The  question  of  identity  cannot  be  raised 
by  demurred  to  the  sheriff's  answer  to  a 
writ  of  habeas  corpus  which  sets  forth  that 
he  holds  the  fugitive  in  obedience  to  the 
warrant  of  the  demanding  state.  As  the 
demurrer  necessarily  admits  the  facts  re- 
cited in  the  answer,  it  cannot  attack  their 
sufficiency.  In  re  Bloch,  (W.  D.  Ark. 
1898).  87  Fed.  981. 

Where  the  return  to  a  habeas  corpus 
expressly  alleges  that  the  person  in  cus- 
tody is  the  person  named  in  the  warrant, 
it  is  not  available  for  the  prisoner  to  raise 
the  question  of  identity  by  way  of  excep- 
tions to  the  return  before  the  circuit  judge. 
Robinson  r.  Flanders,  (1867).  But  see 
State  v..  Bates,  (1907)  29  Ind.  10,  101 
Minn.  303,  112  N.  W.  260,  holding  that 
by  traverse  to  a  writ  of  habeas  corpus  a 
fugitive  might  raise  the  question  of  his 
identity.  See  also  People  v,  Byrnes,  (1884) 
33  Hun  98. 

A    state   statute   reauiring   the   officer 
making  the  arrest  to  take  the  prisoner  be-  , 
fore  the  nearest  judge  for  identiAcation 
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Ifl  clearly  within  the  constitutional  power 
and  duty  of  the  legislature.  Robinson  v. 
FUnders,    (1867)    29  Ind.   10. 

Burden  of  proof, — ^The  burden  of  proT- 
ing  the  identity  of  a  person  who  has  been 
arrested  for  extradition,  as  a  fugitive  from 
justice,  rests  on  those  seeking  his  depor- 
tation where,  in  habeas  corpus  proceed- 
ings, the  allied  fugitive  denies  that  he 
is  the  person  against  whom  the  warrant 
was  issued.  Barnes  v.  Nelson,  (1909)  23 
S.  D.  181,  121  N.  W.  89,  20  Ann.  Cas.  544; 
People  f).  Byrnes,  (1884)  8S  Hun  98,  2 
N.  Y.  Grim.  398;  People  t;.  Conlin,  (1896) 
15  Hisc  303,  35  N.  Y.  S.  888. 

In  the  following  cases  it  appears  that 
the  party  seeking  extradition  assumed  the 
burden  of  proving  the  identity  of  the  al- 
leged fugitive.  In  re  Leary,  (1879)  10 
Ben.  197,  16  Fed.  Cas.  No.  8,  162;  In  re 
McPhun,  (S.  D.  N.  Y,  1887)   30  Fed.  57. 

The  positive  identification  of  an  alle^^ 
fugitive  by  the  officer  of  the  demanding 
state  has  been  held  to  be  sufficient  not- 
withstanding the  denial  of  the  prisoner. 
Harris  t>.  State,  (1906)  148  Ala.  659  mem., 
41  So.  416.  See  also  In  re  Hamilton, 
(1867)  1  Ben.  455;  11  Fed.  Gas.  No.  5,976. 

Motives  of  governor. —  The  motives 
which  prompt  the  chief  executive  of  a  state 
to  issue  his  warrant  for  the  rendition  of 
a  ]>risoner  are  not  proper  subjects  of  ju- 
dicial inquiry.  Such  inquiry  would  be  op- 
posed to  public  policy  and  the  freedom  of 
action  of  the  executive  department  of  gov- 
ernment. In  re  Moyer,  (1906)  12  Idaho 
250,  85  Fac.  897,  118  A.  S.  R.  214,  12 
L.  R.  A.  (N.  S.)  227;  In  re  Pettibone, 
(1906)  12  Idaho  264,  85  Pac.  902;  In  re 
Haywood,  (1906)  12  Idaho  264,  85  Pac. 
902. 

Motive  of  prosecution. —  In  Com.  v, 
Philadelphia  County  Prison,  (1908)  220 
Pa.  St.  401,  69  Atl.  916,  affirming  (1907) 
33  Pa.  Super.  Ct.  594,  the  court  said: 
"Assuming  that  the  demanding  state  has 
complied  with  the  requirements  of  the 
Federal  Constitution  and  the  Act  of  Con- 
gress in  making  the  requisition  for*  the  ac- 
cused, it  would  be  equally  an  unconstitu- 
tional exercise  of  power  for  the  court  of 
the  asylum' state  to  inquire  into  the  mo- 
tives of  the  prosecution,  instituted  in 
conformity  with  the  laws  of  the  demand- 
ing state,  and  release  the  offender  and 
thereby  prevent  his  extradition  for  trial 
in  the  latter  state.  The  only  possible 
effect  of  permitting  the  motives  of  the 
private  prosecutor  to  be  shown  on  a  ha- 
beas corpus  extradition  proceeding  would 
be  to  show  the  guilt  or  innocence  of  the 
accused.  If  a  person  is  guilty  of  an  of- 
fense against  the  laws  of  a  state,  it  is  no 
defense  for  him  to  allege  that  the  prose- 
cution was  inspired  by  improper  motives. 
It  very  frequently  happens  that  criminals 
are  brought  to  punishment  only  by  persons 
who  have  motives  other  than  the  vindica- 
tion of  the  violated  law ;  but  it  has  never 
been  held  that  such  reason  was  sufficient 


to  invalidate  a  conviction  for  a  criminal 
offense.  Good  faith  and  courtesy  re<juire 
a  state  to  honor  the  demand  of  a  sister 
state  for  the  return  of  a  fugitive  from 
justice." 

4.  Review  of  Oourte  of  Demanding  Biaie 

Rule  stated. —  The  action  and  conduct 
of  the  chief  executive  of  the  state  in 
which  the  accused  was  found  in  issu- 
ing the  executive  warrant,  and  of  the 
executive  and  ministerial  officers  acting 
in  aid  of  his  warrant,  is  a  matter  for 
the  consideration  of  the  courts  of  his 
state,  subject  to  the  federal  courts  in  so 
far  as  the  federal  question  is  involved^ 
and  is  not  a  question  open  to  examina- 
tion or  consideration  by  the  courts  of  a 
foreign  state.  In  re  Moyer,  (1906)  12. 
Idaho  250,  85  Pac.  897,  118  A.  S.  R.  214,. 
12  L.  R.  A.  (N.  S.)  227;  In  re  Pettibone, 
(1906)  12  Idaho  264,  85  Pac.  902;  In  re 
Haywood,  (1906)  12  Idaho  264,  85  Pao. 
902. 

5.  Production  of  Papers 
Compelling  production. — A  part^  having 
the  custody  of  an  alleged  fugitive  from 
justice  cannot  be  obliged,  on  a  hearing 
upon  habeas  corpus,  to  produce  the  pa- 
pers accompanying  the  reqidsition  of  the 
governor  of  the  demanding  state.  In  re 
Sylvester,  (1899)  21  Wash.  268,  57  Pac. 
829,  citing  Matter  of  Leary,  (1879)  10 
Ben.  197,  15  Fed.  Cas.  No.  8,162;  Leary's 
Case,  (1879)  6  Abb.  N.  Cas.  (N.  Y.)  44; 

XV.  SuBSEQtTKzrr     Pboceedings    nr 
Demanbing  Statb 

How  party  brought  into  state  not  in- 
quired into. —  When  a  person  is  properly 
char^^  with  a  crime,  the  courts  will  not' 
inquire  into  the  circumstances  under 
which  he  is  brought  into  the  state  and 
within  the  jurisdiction  of  the  court.  In  re 
MUler,  (W.  D.  Pa.  1885)  23  Fed.  32; 
Hall  V,  Patterson,  (C.  C.  N.  J.  1891) 
45  Fed.  852;  People  v.  Pratt,  (1889)  78 
Cal.  345,  20  Pac.  731;  State  v,  Kealy, 
(1893)  89  la.  94,  56  N.  W.  283;  State  v. 
Ross,  (1866)  21  la.  467;  State  v.  Patter- 
son, (1893)  116  Mo.  605,  22  S.  W.  696; 
Mahon  v.  Justice,  (1888)  127  U.  S.  700, 
8  S.  Ct.  1204,  82  U.  S.  (L.  ed.)  283; 
Cook  !?.  Hart,   (1892)    146  U.  S.  183,  13 

5.  Ct.  40,  36  U.  S.  (L.  ed.)  934;  State  t?. 
Smith,  (1829)  1  Bailey  U  (6.  C.)  283, 
19  Am.  Dec.  679;  Matter  of  Noyes,  (1878) 
17  Alb.  L.  J.  407;  Ew  p.  Barker,  (1888) 
87  Ala.  4,  6  So.  7,  13  A.  S.  R.  17;  U.  S.  V. 
Johnson,  (1878)  1  N.  J.  L.  J.  162,  26  Fed.  ' 
Cas.  No.  15,487;  In  re  Miles,  (1875)  52 
Vt.  609;  Kingen  f.  Kelley,  (1891)  3  Wyo. 
566,  28  Pac.  36,  15  L.  R.  A.  177.  But  see 
contra,  In  re  Robinson,  (1890)  29  Xeb. 
136,  45  N.  W.  267,  26  A.  S.  R.  378,  8 
L.  R.  A.  398;  Com.  v,  Shaw,  (Pa.  1885)  6 
Crim.  L.  Mag.  245;  In  re  Moyer,  (1906) 
12  Idaho  250,  85  Pac.  897,  118  A.  S.  R. 
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214,  12  L.  R.  A.  (N.  S.)  227;  In  re  Petti- 
bone,  (1906)  12  Idaho  264,  85  Pac.  902; 
In  re  Haywood,  (1906)  12  Idaho  264,  85 
Pac.  902. 

Some  cases  contain  expressions  indi- 
cating that  the  right  to  retain  jurisdic- 
tion of  a  prisoner  might  be  questionable 
if  the  state  from  which  he  had  been  taken 
should  demand  his  return.  Ex  p.  Barker, 
(1888)  87  Ala.  4,  6  So.  7,  13  A.  S.  R.  17; 
Dew's  Case,  (1861)   18  Pa.  St.  37. 

Arranging  and  carrying  out  the  arrest 
and  deportation  of  the  accused  so  as  to 
leave  him  no  opportunity  to  prove  before 
the  governor  of  the  surrendering  state 
that  he  was  not  a  fugitive  from  justice,  or 
to  appeal  to  some  court  of  that  state  to 
prevent  his  illegal  deportation,  does  not 
violate  the  provisions  of  IT.  S.  Const.,  art. 

4,  sec.  2,  or  R.  S.  sec.  5278,  relating  to 
extradition  proceedings.  Pettibone  r. 
Nichols,  (1906)  203  U.  S.  192,  27  S.  Ct. 
Ill,  51  U.  S.  (L.  ed.)  148,  7  Ann.  Cas. 
No.  1,047. 

Illegality  in  the  mode  of  arrest  An  the 
state  to  whidi  a  fugitive  has  fled  is  not 
ground  for  his  discharge,  on  habeas  corpus, 
unless  demanded  by  the  executive  of  the 
state  m  which  he  was  found.  Dows'  Case, 
(1861)   18  Pa.  St.  37. 

In  Norton's  Case,  (1884)  31  Alb.  L.  J. 
66,  the  court  in  Pennfiylvania  released  on 
habeas  corpus  a  person  held  on  the  charge 
of  a  crime,  when  it  appeared  that  he  had 
been  decoyed  from  Canada  into  the  state 
of  New  York,  and  from  there  forcibly  ab- 
ducted, and  that  the  governor  of  New 
York  had  requested  the  governor  of  Penn- 
sylvania, if  consistent  with  his  "  ideas  of 
justice  and  of  executive  power,"  to  "  cause 
the  release  "  of  the  person  kidnapped. 

Kidnapping  conspiracy  and  w^loAcfvl 
force,  —  The  jurisdiction  of  a  criminal 
proceeding  will  not  be  defeated  by  the  faCft 
that  the  defendant  was  brought  from  a 
foreign  jurisdiction  by  kidnapping,  un- 
lawful force,  or  the  like.    Elmore  t\  State, 

(1885)  45  Ark.  243;  State  i;.  Ross,  (1866) 
21  la.  467;  State  v.  Day,  (1882)  68  la. 
678,  12  N.  W.  733;  People  t?.  Rowe,  (1858) 
4  Park.  Crim.  (N.Y.)  263;  State  ©.Smith, 
(1829)  1  Bailey  L.  (S.  C.)  283,  19  Am. 
Dec.  679;  Brookin  r.  State,  (1888)  26  Tex, 
App.  121,  9  S.  W.  736;  State  v.  Brewster, 

(1836)  7  Vt.  118;  Baker  v.  State,  (1894) 
88  Wis.  140,  69  N.  W.  670;  Kingen  v. 
Kelley,  (1891)  3  Wyo.  666,  28  Pac.  36, 
15  L.  R.  A.  177.    And  see  Ker  «.  Illinois, 

(1886)  119  U.  S.  436,  7  S.  Ct.  226,  30 
U.  S.  (L.  ed.)  421;  Mahon  r.  Justice, 
(1888)  127  U.  S.  700,  8  S.  Ct.  1204,  32 
U.  S.  (L.  ed.)  283;  Cook  r.  Hart,  (1892) 
146  U.  S.  183,  13  S.  Ct.  40,  36  U.  S. 
(L.  ed.)  934;  In  re  Johnson,  (1897)  167 
U.  S.  120,  17  S.  Ct.  735,  42  U.  S.  (L.  ed.) 
103;  Pettibone  r.  Nichols,   (1906)   203  U. 

5.  192,  27  S.  Ct.  Ill,  61  U.  S.  (L.  ed.) 
148,  7  Ann.  Cas.  1047. 

Trial  for  different  offense. —  A  fugitive 
from  justice  who  has  been  surrendered  by 


one  state  of  the  Union  to  another  state 
thereof  upon  requisition,  charging  him 
with  a  commission  of  a  specific  crime,  has, 
under  the  Constitution  and  laws  of  the 
United  States,  no  right,  privilege,  or  im- 
munity to  be  exempt  from  indictment  and 
trial  in  the  state  to  which  he  is  returned, 
for  any  offense  other  than,  or  different 
from,  that  designated  and  described  in  the 
requisition  proceedings,  without  first 
having  an  opportunity  to  return  to  the 
state  whence  h«  was  extradited.  Lascelles 
t?.  Georgia,  (1893)  14}8  U.  S.  637,  13  S.  Ct. 
687,  37  U.  S.  (L.  ed.)  649;  Matter  of 
Noyes,  (1878)  17  Alb.  L.  J.  407;  Knox  ©. 
State,  (1905)  164  Ind.  226,  73  N.  E.  255, 
108  A.  S.  R.  291,  3  Ann.  Cas.  639;  Taylor 
V,  Com.,  (1906)  29  Ky.  L.  Rep.  714,  96 
S.  W.  440;  Rutledge  v.  Krauss.  (1906)  73 
N.  J.  L.  397,  63  Atl.  988;  Ham  t7.  State, 
(1878)  4  Tex.  App.  645;  State  v,  Stew- 
art, (1884)  60  Wis.  687,  19  N.  W.  429, 
50  Am.  Rep.  388;  People  v.  Cross,  (1892) 
136  N.  Y.  636,  32  N.  B.  246.  31  A.  S.  R. 
860;  Com.  v.  Wright,  (1893)  168  Mass. 
149,  33  N.  E.  82,  36  A.  S.  R.  476,  19  L. 
R.  A.  206;  In  re  Miles,  ( 1876)  52  Vt.  609; 
Carr  v.  State,  (1893)  104  Ala.  43,  16  So. 
156;  Williama  v.  Weber,  (1891)  1  Colo. 
App.  191,  28  Pac.  21;  In  re  Flack,  (1913) 
88  £:an  616,  129  Pac.  541,  Ann.  Cas.  1914B 
789,  47  L.  R.  A.  (N.  S.)  807;  Com.  <?. 
Wright,  (1893)  158  Mass.  149,  33  N.  K 
82,  36  A.  S.  R.  475,  19  L.  R.  A.  206; 
State  17.  Patterson,  (1893)  116  Mo.  505, 
22  S.  W.  696;  State  t7.  Walker,  (1894) 
119  Mo.  467,  24  S.  W.  1011;  State  «. 
Glover,  (1S93)  112  N.  C.  896,  17  S.  E. 
525;  In  re  Brophy,  (1896)  4  Ohio  Dee. 
391,  2  Ohio  N.  P.  230;  Com.  v.  Johnston, 
(1892)  2  Pa.  Dist.  673;  Harland  t?.  Terri- 
tory, (1887)  3  Wash.  Ter.  131,  13  Pac.  463. 
The  contrary,  however,  was  held  in  In  re 
Fitton,  ( 1891)  46  Fed.  471 ;  U.  S.  t?.  John- 
son, (1878)  IN.  J.  L.  J.  162,  26  Fed.  Cas. 
No.  16,487;  State  v.  Hall,  (1888)  40 
Kan.  338,  19  Pac.  918,  10  A.  S.  R.  200; 
Matter  of  Cannon,  (1882)  47  Mich  481, 
11  N.  W.  280;  State  c.  Leidigh,  (1896) 
47  Neb.  126,  66  N.  W.  308;  Ex  p. 
McKnight,  (1891)  48  Ohio  St.  688,  28  N. 
E.  1034,  14  L.  R.  A.  128. 

A  trial  upon  extradition  b  not  objec- 
tionable because  the  indictment  charged 
the  conunission  of  a  general  offense 
whereas  tlie  warrant  upon  which  the  ren- 
dition was  obtained  charged  a  distinct 
act  connected  with  the  general  offense  and. 
pleaded  in  the  indictment  as  one  of  the 
steps  or  stages  in  the  offense  laid.  State 
V.  Meade,  (1896)  66  Kan.  690,  44  Pac.  619. 

Assuming  without  admitting  that  a 
fugitive  extradited  for  one  offense  cannot 
be  tried  for  another,  the  rule  wjuld  not 
apply  where  the  offenses  arise  out  of  the 
same  transaction  or  occurrence,  though 
they  are  different  in  form  and  incidents.  . 
Musgrave  v.  State,  (1892)  133  Ind.  297, 
32  N.  E.  885;  Waterman  v.  State,  (1888) 
116  Ind.  51,  18  N.  E.  63. 
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Where  an  accused  person,  against  whom 
a  warrant  has  been  issued  for  an  offense 
alleged  to  have  been  committed  in  another 
state,  voluntarily  submits  to  arrest  and 
waives  extradition,  he  may  be  tried  for  any 
offense  other  than  the  one  on  which  the 
original  warrant  was  issued.  State  v,  Mc- 
Naspy,  (1897)  68  Kan.  691,  60  Pac.  895, 
38  L.  R.  A.  750. 

The  governor  of  one  state  liaving 
refused  a  warrant  because  the  affidavit 
for  the  requisition  charging  larceny  was 
made  before  a  notary  public,  and  not  be- 
fore a  magistrate  as  required  by  this 
section,  and  the  party,  upon  being 
informed  that  this  was  merely  a  formal  . 
and  correctable  defect,  having  waived  such 
defect  in  writing  and  consented  to  go  imme- 
diately, on  the  condition,  however,  that 
he  should  be  tried  only  for  larceny,  it  was 
held  that,  not  having  been  told  of  the  gov- 
ernor's refusal,  he  could  not  be  held  on  a 
charge  aftervard  preferred  against  him  of 
forgery,  until  he  bad  an  opportunity  of 
returning  to  the  state  from  which  he  was 
taken.    In  re  Fitton,  (1891)  46  Fed.  471. 

Civil  process, —  Whether  a  fugitive  from 
justice  who  has  been  surrendered,  tried, 
and  acquitted  of  the  special  charge  against 
liim  can  be  at  once  rearrested  and  pro- 
ceeded against  in  a  civil  action,  has  been 
a  somewhat  doubtful  question.  In  the 
following  cases  it  was  held  that  he  can 
be:  Reid  v.  Ham,  (1893)  54  Minn.  305, 
56  X.  W.  36,  40  A.  S.  R.  333,  21  L.  R.  A. 
232;  Rutledge  v.  Cross,  ( 1906)  73  N.  J.  L. 
397,  63  Atl.  988;  Williams  v.  Bacon, 
(1834)  10  Wend.  (N.  Y.)  636;  Browning 
V,  Abrams,  (1876)  61  Hbw.  Pr.  (N.  Y.) 
172.  While  in  fhe  following  cases  it  was 
held  that  he  cannot  be:  Compton  v. 
Wilder,  (1883)  40  Ohio  St.  130;  Moletor 
V,  Siwien,  (1890)  76  Wis.  308,  44  .N.  W. 
1099,  20  A.  S.  R.  71,  7  L.  R.  A.  817. 

In  State  t?.  Boyriton,  (1909)  140  Wis. 
89,  121  N.  W.  887,  17  Ann.  Cas.  618.  foU 
lowing  Moletor  v.  Sinnen,  (1890)  76  Wis. 
308,  44  N.  W.  1099,  20  A.  S.  R.  71,  7  L. 
R.  A.  817,  it  was  held  that  one  who  was 
brought  into  the  state  by  extradition  pro- 
ceedings on  a  criminal  charge  was  not  sub- 
ject to  arrest  for  contempt  until  he  had 
had  an  opportunity  to  return  to  the  atate 
from  whicn  he  was  extradited,  though  at 
the  time  he  absconded  he  was  a  resident 
of  Wisconsin  and  had  not  since  acquired  a 
residence  elsewhere,  and  though  the  court 
had  prior  to  his  departure  from  Wisconsin 
obtained  jurisdiction  of  the  subject-matter 
of  the  suit  in  which  the  judgment  was 
rendered  and  of  his  person. 

If,  however,  the  accused  is  brought 
within  the  jurisdiction  '*  in  bad  faith,  for 
the  purpose  of  a  civil  arrest/'  he  cannot 
be  arrested  on  a  civil  process  by  any  per- 
son who  was  a  party .  to  the*  extradition 
proceedings.  Browning  v.  Abrams,  (1876) 
51  How.  Pt.  (N.  Y.)  172;  Williams  v. 
Bacon,  (1834)  10  Wend.  (N.  Y.)  636; 
.  Underwood  v.  Fetter,  6  N,  Y.  Leg.  Obs.  66. 


And  where  this  was  the  reason  for  the 
institUftion  of  the  extradition  proceedings, 
the  party  accused  will  not  be  given  up. 
Ex  p.  Slauson,  (1896)   73  Fed.  666. 

Where  the  defendant,  who  was  a  bona 
fide  resident  of  another  state,  was  brought 
into  Iowa  by  extradition  proceedings  to 
answer  a  criminal  complaint,  and,  after 
giving  bail,  voluntarily  returned  for  trial, 
and  was  acquitted,  and  intended  to  return 
to  his  home  on  the  first  train  leaving  the 
place  where  his  trial  was  had,  it  was  held 
that  he  was  privileged  from  the  service 
of  civil  process  before  he  could  so  depart. 
Murray  «.  Wilcox,  (1904)  122  la.  188,  97 
N.  W.  1087,  101  A.  S.  R.  263,  64  L.  R.  A. 
684. 

Wliere  a  person  was  arrested  in  another 
state,  where  he  was  residing  with  the 
relator's  wife,  and  was  returned  to  Michi- 
gan upon  a  requisition,  for  nonsupport  of 
his  own  wife,  it  was  held  that  he  was 
privileged  from  arrest  upon  relator's  civil 
suit  for  alienation  of  relator's  wife's  affec- 
tions, made  upon  the  day  that  the  criminal 
action  was  dismissed,  and  before  he  had 
an  opportunity  to  leave  the  state.  Weale 
V.  Clinton  Circuit  Judge,  (1909)  168  Mich. 
663,  123  N.  W.  31,  16  Detroit  L^.  N. 
709. 

Questions  raised  on  habeas  cozpus. —  On 
habeas  corpus  pioceedings  instituted  by 
one  arrested  on  requisition,  evidence  as  to 
the  guilt  or  innocence  of  the  accused  is 
inadmissible,  being  a  question  solely  for 
the  demanding  state.  Pierce  v,  Creecy, 
(1908)  210  U.  S.  387,  28  S.  Ct.  714,  52 
U.  S.  (L.  ed.)  113,  affirm'Mg  (1907)  165 
Fed.  663;  Depoilly  v.  Palmer,  (1906)  28 
App.  Cas.  (D.  C.)  324;  Taylor  v.  Wise, 
(la.  1910)  126  N.  W.  1126;  Ex  p.  Den- 
ning, (1907J  60  Tex.  Crim.  629,  100  S.  W. 
401.    See  also  the  title  Habeas  Cobpus. 

After  conviction. —  Where  the  accused 
has  been  tried  and  convicted  of  a  crime 
in  a  state  court,  and  habeas  corpus  pro- 
ceedings have  been  instituted  by  him  there- 
after, the  legality  of  his  extradition  will 
no^  be  reviewed  by  a  federal  court,  his 
ground  for  discharge  being  that  certain 
alleged  facts  which  were  presented  to  the 
state  court  were  decided  against  him. 
Eaton  1?.  West  Virginia,  (C.  C,  A.  1898) 
91  Fed.  760,  61  U.  S.  App.  667,  34  C  C. 
A.  68,  citing  Ex  p.  Royall,  (1886)  117 
U.  S,  241,  6  S.  Ct.  734,  29  U.  S.  (L.  ed.) 
868,  discussing  the  question  of  interfer- 
ence by  federal  authorities  on  writs  of 
habeas  corpus. 

.  Review  of  act  of  governor. —  When  the 
identity  of  the  person,  the  fact  tliat  he  is 
a  fugitive  from  justice,  the  demand  in 
due  form,  th  indictment  by  a  grand  jury 
for  what  it  and  the  governor  of  the  state 
seeking  extradition  allege  to  'be  a  crime 
in  that  state,  and  the  reasonable  possi- 
bility that  i'<  may  be  such,  all  appear,  the 
constitutionally  required  surrender  is  i  >t 
to   be   interfered    with   by   the   summary 
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process  of  ^abeag  corpus  upon  specula- 
tions as  to  what  ought  to  be  the  result  of 
a  trial  in  the  place  where  the  Constitution 
provides  for  its  taking  place.  Drew  v. 
Thaw,  (1914)  5:35  U.  S.  432,  35  S.  Ct.  137, 
59  U.  S.  (L.  ed.).  302.  This  case  is  -also 
reported  in  (D.  C.  N.  H.  1914)  214  Fed. 
423  and  (D.  C.  N.  H.  1913)  209  Fed.  56. 
Scope  of  inquiry, —  The  purpose  of  ha- 
beas corpus  proceedings^  challenging  the 

.  validity  of  i  warrant  of  extradition  issued 
by  the  governor  on  the  requisition  of  the 
governor  of  a  sister  state,  is  to  review  the 
legality  of  the  action  of  the  governor  in 
issuing  the  warrant,  and  not  to  try  the 
^mestion  of  relator's  guilt  or  innocence. 
Harris  v.  Magee,  (1911)   150  la.  144,  129 

.  N. -W.  742. 

On  habeas  corpus  testimony  will  not  b^ 
weighed  as  to  the  presence  in,  or  absence 
from,  the  demp.nding  state  of  an  alleged 
fugitive  from  justice,  at  tae  time  of  the 
stated  commission  of  a  crifne  there.'n  by 
him;  and  on  habeas  corpus  it  is  not  com- 
petent to  try  the  question  of  alibi,  or  the 
fuilt  or  innocence  of  the  accused.  In  re 
•hompson,  (1916)  85  N*.  J.  Eq.  221.  96 
AU.  102. 

The  question  of  an  alleged  bar  by  the 
statute  of  limitations  of  the  demanding 
state  will  not  be  determined  on  habeas 
corpus  but  will  be  left  to  the  deciwjn  of 
the  courts  of  such  state.  Reed  v.  U.  S., 
(1915)  224  Fed.  378,  140  C.  C.  A.  64 
^  The  objection  that  an  extradition  requi- 
sition contains  a  clause  that  the  demand- 
ing state  will  not  be  responsible  for  any 
expense  attending  the  arrest  and  delivery 
of  the  alleged  fugitive  is  not  available  to 
the  accused  on  habeas  corpus  to  inquire 
into  the  legality  of  the  extradition  pro- 
ceedings, but  is  a  matter  for  the  considera- 

*  tion  of  the  executive  of  the  surrendering 
state  when  he  receives  the  official  demand 
for  the  surrender  of  the  alleged  fugitivp 
criminal.  Marbles  v.  Creecy,  (1909)  215 
U.  S.  63,  30  S.  Ct.  32,  54  U.  S.  (L.  ed.) 
92. 

The  jurisdiction  of  the  court  on  a  writ 
of  habeas  corpus  does  not  involve  any 
executive  function.  It  is  limited  to  the 
identification  of  the  person  demanded;  an 
inquiry  whether  the  record  shows  that  a 
crime  was  substantially  charged  against 
him;  and  whether  he  is  a  fugitive  from 
justice.  Com.  v.  Hare,  (1908)  36  Pa. 
Super.  Ct.  125.  See  also  Law  v.  State, 
(Ala.  1911)  66  So.  79. 

Technical  sufficiency  of  indictment.— 
The  questions  of  the  technical  sufficiency 
of  the  indictment  and  of  the  procedure  un- 
der it  are  not  open  to  inquiry  on  habeas 
corpus  to  review  the  issuance  of  a  warrant 
of  arrest  in  interstate  extradition  proceed- 
ings. Munsey  v.  Clough,  (1904)  196  U. 
S.  364,  26  S.  Ct.  282,  49  U.  S.  (L.  ed.) 
515;  Reed  r.  U.  S.,  (1915)  224  Fed.  378, 
140  C.  C.  A.  64;  People  v.  Police  Com'rs, 
(1905)    100  App.  Div.  483,  91   N.  Y.   S. 


760;  i?«  p.  C  >leman,  (1908)  53  Tex.  Crim. 
93,  113  S.  W.  17. 

Presumptiona, —  In  habeas  corpus  to 
secure  the  release  of  one  in  custody  under 
an  extradition  warrant  it  is  presumable 
that  the  governor  had  sufficient  gro\md  for 
believing  that  the  prisoner  was  present  in 
the  demanding  state  when  the  crime  was 
alleged  to  have  been  committed.  Farrell 
V.  Hawley,  (1905)  78  Conn.  150,  61  Atl. 
502,  112  A.  S.  R.  98,  3  Ann.  Cas.  874,  70 
L.  R.  A.  686. 

Bail  on  habsM  corpus, — In  Connecticut 
in  habeas  corpus  to  secure  the  release  of 
one  in  custody  under  an  extradition  war- 
rant, it  is  within  the  discretion  of  the 
C]!ourt  of  tIJommon  Pleas,  after  remanding 
the  prisoner,  to  refuse  to  admit  him  to 
bail,  Farrell  v.  Hawley,  (1905)  78  Conn. 
150,  61  Atl.  502,  112  A.  S,  R,  98,  3  Ann. 
Cas.  874,  70  L.  R.  A.  686. 

In  Mississippi  there  is  no  statute  allow- 
ing bail  in  extradition  cases,  either  pend- 
ing trial  or  on  appeal.  JBw  p.  Wall,  ( 1904) 
84  Miss.  783,  38  So.  628;  Ew  f).  Edwards, 
(1907)  91  Miss.  621,  44  So.  827. 

In  New  Jersey  there  is  no  statute 
authorizing  a  person  charged  with  crime 
in  another  state  and  arrested  on  the  gov- 
ernor's warrant  of  extradition,  to  be 
admitted  to  bail.  In  re  Thompson,  ( 1915) 
86  N.  J.  Eq.  221,  96  Atl.  102. 

XVI.  Fees  aitd  Costs 

Fees  and  costs. —  Where  a  state  stat- 
'  ute  (Kentucky)  provides  that  mileage  and 
expenses  shall  be  paid  to  the  agent  of  the 
state,  in  traveling  te  and  from  the  jail  of 
the  county  designated  in  the  proclama- 
tion, to  the  place  where  the  fugitive  may 
be  arrested,  he  cannot  claim  such  mileage 
and  expenses  unless  he  actually  reclaims 
and  transports  such  fugitive.  Wilson  P. 
Bradley,  (1898)  105  Ky.  52,  48  S.  W.  166, 
1088. 

And  this  is  so  even  though  the  fugitive 
was  eventually  taken  into  custody,  tried 
and  convicted.  Steckman  v,  Bedford 
County,   (1877)  84  Pa.  St.  317. 

But  see  Moon  v.  Butler  County,  (1883) 
30  Kan.  468,  2  Pac.  818,  wherein  the 
court  held  that  an  acent  acting  with  dili- 
gence and  in  good  faith  was  entitled  to 
receive  his  expenses  although  unsuccess- 
ful in  receiving  the  fugitive. 

Where  the  affent  for  the  state  agreed 
in  writing,  at  the  time  a  requisition  was 
issued,  that  the  state  should  not  be  held 
liable  for  any  part  of  the  expenses  in- 
curred in  the  reclamation  of  the  fugitive, 
the  county  will  not  assist  him  thereafter 
to  collect  from  the  state  fees  which  in 
good  conscience  he  ought  not  to  claim. 
Booker  v.  Stevenson,  (1898)  8  Bush  (Ky.) 
39. 

Where  a  state  statute  (Idaho)  provides 
that  the  accounts  of  the  person  employed 
to  bring  back  a  fugitive  must  be  audited 
and  paid  out  of  the  territorial  treasury. 
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inch  expenses  ure  a  charge  against  the 
state  and  not  against  the  county  to  which 
the  fugitive  is  returned.  The  agent  acts 
for  the  state  and  not  for  the  county. 
Eurontinger  v.  Board  of  Examiners^  ( 1902) 
8  Idaho  463,  69  Pac.  279. 

Where  a  state  statute  (Missouri)  pro- 
vides that,  whenever  the  governor  of  a  state 
shall  demand  a  fugitive  from  justice  from 
the  executive  of  another  state  and  issues 
his  warrant  to  some  messenjger  command- 
ing him  to  receive  such  fugitive  and  convey 
him  to  the  sheriff  of  the  county  in  which 
the  offense  is  by  law  cognizable,  that  the 
expenses  which  may  accrue  shall  be  first 
ascertained  to  the  satisfaction  of  the  gov- 
ernor and  on  his  certificate  be  allowed  and 
paid  out  of  the  state  treasury,  a  court 
cannot  by  mandamus  compel  the  auditor 
to  issue  a  warrant  for  the  feeu  and 
expenses,  before  the  governor  has  ascer- 
tained the  amount  that  should  be  allowed 
and  before  he  has   issued  his  certificate 


therefor.  State  v.  Allen,  (1904)  180  Mo. 
27.  79  S.  W.  164. 

Where  a  proceeding  before  a  justice  of 
the  peace  £d  apprehend  by  extradition 
proceedings  a  fugitive  from  justice,  is 
unauthorized  bv  sUitute,  a  certification  by 
such  justice  of  the  peace  of  the  expense 
incurred  for  the  return  of  the  fugitive, 
is  likewise  unauthorized  and  creates  xio 
demand  asaint  the  county  for  its  pay- 
ment. VoTlmer  V.  Dubois  County,  (1913) 
53  Ind.  App.  149,  101  N.  E.  321. 

The  agent  of  the  state,  named  m  the 
extradition  papers,  is  the  onl^  person  to 
be  dealt  with  when  allowance  is  made  for 
expenses.  Rucker  t>.  Coffee  County,  (1898) 
7  Kan.  App.  470,  54  Pac.  141. 

The  expenses  of  a  second  requisition 
are  chargeable  to  the  county  in  the  same 
manner  as  the  expenses  of  a  first  requisi- 
tion which  failed,  where  a  state  statute 
makes  such  expenses  chargeable  against 
the  county.  Moon  v.  Butler  County, 
.  (1883)    30  Kan.  458,  2  Pac.   818. 


Sec.  5279.  [Penalty  for  resistiiig  agent,  etc.]  Any  agent  so  appointed 
who  receives  the  fugitive  into  his  custody,  idiall  be  empowered  to  transport 
him  to  the  State  or  Territory  from  which  he  has  fled.  And  every  person 
who,  by  force,  sets  at  liberty  or  rescues  the  fugitive  from  such  agent  while 
80  transporting  him,  shall  be  fined  not  more  than  five  hundred  dollars  or 
imprisoned  not  more  than  one  year.     [B.  8.] 


Act  of  Feh.  12,  17M,  ch.  7,  1  Stat.  L.  302. 
See  the  note  to  the  preceding  R.  S.  sec.  5278. 


Agent  of  demanding  state  —  yq  per- 
9on^  responaibility.  —  An  agent  of  the 
demanding  state  who,  pursuant  to  his 
appointment,  obtains  the  arrest  of  the 
fugitive  from  justice,  acts  in  a  ministerial- 
capacity;  and  he  incurs  no  personal 
responsibility  for  his  acts  in  connection 
therewith  so  long  as  such  acts  are  within 
the  scope  of  the  authority  conferred  upon 
him  and  justified  by  the  laws  of  the 
United  States;  and  it  matters  not  what 
feelings  he  entertained  toward  th«  fugi- 


tive or  what  result  he  hoped  would  ensue. 
In  re  Titus,  (1876)  8  Ben.  411,  23  Fed. 
Cas.   No.    14,062. 

Not  a  federal  officer, —  Where  a  demand- 
ing state  has  appointed  an  agent  to  receive 
the  accused  from*  the  state  surrendering 
him,  such  agent  is  not  an  officer  of  the 
United  States,  witiiin  the  principle  of 
former  adjudications,  Bobb  p.  Connolly, 
(1884)  111  U.  S.  624,  4  S.  Ct.  644,  28  U. 
S.  (L.  ed.)  542;  Ex  p.  State,  (1883)  73 
Ala.  503,  49  Am.  Rep.  .63. 


K.  S.  see.  5180.  This  section  waa  as  foUows:  ''Sec.  5280.  On  application  of  a 
consul  or  vice-consul  of  any  foreign  government  having  a  treaty  with  the  United 
States  stipulating  for  the  restoration  of  seamen  deserting,  made  in  writing,  stating 
that  the  person  therein  named  has  deserted  from  a  vessel  of  any  such  government, 
while  in  any  port  of  the  United  States,  and  on  proof  by  the  exhibition  of  the  register 
of  the  vessel,  ship's  roU,  or  other  official  document,  that  the  person  named  belonged, 
at  the  time  of  desertion,  to  the  crew  of  such  vessel,  it  shall  be  the  duty  of  any  court, 
judge,  commissioner  of  any  circuit  court,  justice,  or  other  magistrate,  having  compe- 
tent power,  to  issue  warrants  to  cause  such  person  to  be  arrested  for  examination. 
If,  on  examination,  the  facts  stated  are  found  to  be  true,  the  person  arrested  not  being 
a  citizen  of  the  United  States,  shall  be  delivered  up  to  the  consul  or  vice-consul,  to 
be  sent  badt  to  the  dominions  of  any  such  government,  or,  on  the  request  and  at  the 
expense  of  the  consul  or  vioe-consul,  shall  be  detained  until  the  consul  or  vice-consul 
finds  an  opportunity  to  send  him  back  to  the  dominions  of  any  such  government.  No 
person  so  arrested  shall  be  detained  more  than  two  months  after  his  arrest;  but  at 
the  end  of  that  time  shall  be  set  at  liberty,  and  shall  not  be  again  molested  for  the 
same  cause.  If  any  such  deserter  shall  be  found  to  have  committed  any  crime  or 
offense,  his  surrender  may  be  delayed  until  the  tribunal  before  which  the  case  shall 
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be  depending,  or  may  be  cognizable,  shall  have  pronounced  its  sentence,  and  such 
sentence  shall  have  been  carried  into  effect/' 

Act  of  March  2,  1829,  ch.  41,  4  Stat.  L.  359;  Act  of  Feb.  24,  1855,  ch.  123,  10  Stat. 
L.  614. 

It  was  repealed  by  the  Act  of  March  4,  1915,  ch.  153,  §  17,  38  Stat.  L.  1184.  See 
the  title  Seamen. 

Relator   held    to    be    a    deserter   from  authority. —  Where,    under   a   treaty   be- 

foreign  navy. —  In  Tucker  v,  Alexandroff,  tween  the  United  States  and  Great  Britain 

(1902)    183  U.  S.  424,  22  S.  Gt.   195,  46  entered    into    in     1892,    providing    that 

U.  S.    (L.  ed.)    264    (reversing  U.   S.  v.  the     British     consul     shall  have     power 

Motherwell,    (1900)     103    Fed.    198,    and  to  require  from  the  proper  authority  the 

Motherwell  v,  U.  S.,  (O.  C.  A.  1901)   107  assistance  provided  by  law  for  the  appre- 

Fed.   437,  48  C.  C.   A.  97),  it  was  held  hension,  recovery,  and  extradition  of  sea- 

that  rejator  w^as  a  deserter  from  a  Russian  men  who  may  desert  from  any  ship  belong- 

ship  of  war,  and  that  the  case  came  within  ing  to   a   citizen   of   Great   Britain,   and 

this    section    and    the    treaty    of     1832  under   sec.   5280,   R.   S.,   in   force   at   the 

between  the  United  States  and  Russia.  time  this  treats  was  entered  into,  a  com- 

No    obligation    to    punish    harborer. —  missioner  duly  adjudged  certain  persons 

"  When  the  provisions  of  this  statute  ( sec.  to  be  deserters*  from  a  British  ship,  and 

5280)    are  exhausted,  the  government .  of  ordered  them  to  be  restored  and  surren- 

the  United  States  has  fulfilled  its  obliga-  dered  to  such  ship  under  the  direction  of 

tions  with  foreign  pow^ers  under  the  com-  the  British  consul,  it  was  held  that  he 

mercial  treaties  providing  for  extraditioiv  had      exceeded      his      authority,      which 

of  deserting  seamen  ;■  it  has  not  contracted  extended  only  to  an  order  that  they  should 

in  any  such  treaties  to  punish  the  har-  be  delivered  to  the  eonsul,  or  some  one 

borer  on  this  soil,  nor  has  it  so  provided  authorized  to  act  for  him,  which  delivery 

in  its  own  statutes."     U.   S.   t*.   Minges,  might,   however,   be   made   on   board   the 

(1883)    16  Fed.  657.  British  ship.    U.  S.  v.  Kelly,   (1901)   108 

Order  to  deliver  to  ship,  in  excess  of  Fed.  538. 


An  act  regulating  fees  and  the  practice  in  extradition  cases. 

[Act  of  Aug,  3,  1882,  ch.  378,  22  Stat  R  215.] 

[Sec.  1.]  [Extradition  cases  to  be  heard  publicly,  etc.]  That  all  hear- 
ings in  c&ses  of  extradition  under  treaty  stipulation  or  convention  shall  be 
held  on  land,  publicly,  and  in  a  room  or  office  easily  accessible  to  the  public. 
[22  Stat.  L.  215.] 

Section  2  of  this  Act  relating  to  the  fees  of  commissioners  in  eztra4ition  cases  in 
given  under  the  title  Judicial  Officers. 

Seo.  3  [Subpcena  of  witnesses  for  defendant  —  costs.]  That  on  the 
hearing  of  any  case  under  a  claim  of  extradition  by  any  foreign  govern- 
ment, upon  affidavit  being  filed  by  the  person  charged  setting  forth  that 
there  are  witnesses  whose  evidence  is  material  to  his  defense,  that  he  can- 
not safely  go  to  trial  without  them,  what  he  expects  to  prove  by  each  of 
them,  and  that  he  is  not  possessed  of  sufficient  means,  and  is  actually  unable 
to  pay  the  fees  of  such  witnesses,  the  judge  or  commissioner  before  whom 
such  claim  for  extradition  is  heard  may  order  that  such  witnesses  be  sub- 
poenaed ;  and  in  such  cases  the  costs  incurred  by  the  process,  and  the  fees 
of  witnesses,  shall  be  paid  in  the  same  manner  that  similar  fees  are  paid  in 
the  case  of  witnesses  subpoenaed  in  behalf  of  the  United  States.  [22  Stai. 
L.  215.] 

See  the  provision  from  the  Act  of  June  28,1902,  ch.  1301,  set  forth  infraj  p.  315. 

Introduction  of  evidence. —  The  effect  would  be  admissible  upon  a  trial  under  an 
of  this  provision  is  not  to  give  the  accused  issue  of  not  guilty.  The  prime  purpose 
the  right  to  introduce  any  evidence  which       of  the  section  is  to  afford  the  defendant 
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the  means  for  obtaining  the  testimony 
of  witnesses  and  to  provide  for  their  fees. 
In  no  sense  does  the  statute  make  rele- 
vant, legal  or  competent  evidence  which 
would  not  have  been  competent  before  the 
statute  upon  such  a  hearing.  Charlton  v, 
Kelly,  (1913)  229  U.  S.  447,  33  S.  Ct. 
945,  57  U.  S.  (L.  ed.)  1274,  46  L.  R.  A. 
(N.  S.)   397. 

The  word  *  trial"  is  confined  to  such 
a    preliminary   hearing    as    was    already 


allowable  under  the  existing  practice,  that 
is,  a  hearin«r  having  reference  only  to  a 
commitment  for  future  trial.  In  re 
Wadge,   (1883)    15  Fed.  864. 

Adjournment. —  In  In  re  Wadge,  (1883) 
16,  Fed.  332,  it  was  held  that  the  com- 
missioners' refusal  to  grant  an  adjourn- 
ment to  enable  the  accused  to  procure 
depositions  from  England  to  show  an 
altbif  was,  under  the  circumstances,  a 
legitimate  exercise  of  discretion. 


Sec.  4.  [Witness  fees,  costs,  etc.,  certified  to  and  paid  by  Secretary  of 
State,  etc.]  That  all  witness  fees  and  costs  of  every  nature  in  cases  of 
extradition,  including  the  fees  of  the  commissioner,  shall  be  certified  by  the 
judge  or  commissioner  before  whom  the  hearing  shall  take  place  to  the  Sec- 
retary of  State  of  the  United  States,  who  is  hereby  authorized  to  allow  the 
payment  thereof  out  of  the  appropriation  to  defray  the  expenses  of  the 
judiciary ;  and  the  Secretary  of  State  shall  cause  the  amount  of  said  fees 
and  costs  so  allowed  to  be  reimbursed  to  the  Government  of  the  United 
States  by  the  foreign  government  by  whom  the  proceedings  for  extradition 
may  have  been  instituted.    [22  Stat,  L.  216.] 

Sbc.  5.  [Evidence  on  hearing.]  That  in  all  cases  where  any  depositions, 
warrants,  or  other  papers  or  copies  thereof  shall  be  offered  in  evidence 
upon  the  hearing  of  any  extradition  case  under  Title  sixty-six  of  the  Revised 
Statutes  of  the  United  States,  such  depositions,  warrants,  and  other  papers, 
or  the  copies  thereof,  shall  be  received  and  admitted  as  evidence  on  such 
hearing  for  all  the  purposes  of  such  hearing  if  they  shall  be  properly  and 
legally  authenticated  so  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  the  foreign  country  from  which  the  accused  party 
shall  have  escaped,  and  the  certificate  of  the  principal  diplomatic  or  con- 
sular officer  of  the  United  States  resident  in  such  foreign  country  shall  be 
proof  that  any  deposition,  warrant  or  other  paper  or  copies  thereof,  so 
offered,  are  authenticated  in  the  manner  required  by  this  act.  [22  Stat.  L. 
216.] 

When  papers  purporting  to  be  deposi- 
tions admitted. —  Papers  which  purport 
to  be  depositions,  and  which  are  authenti- 
cated as  required  under  this  section,  may 
be  admitted  on  the  hearing,  notwithstand- 
ing the  recitals  in  the  introductory  part 
show  that  they  are  not  depositions,  but  only 
statements.  In  re  Ezeta,  (ISM)  62  Fed. 
972. 

Section  applies  only  to  papers  offered 
by  prosecution. —  This  section  applies 
only  to  papers  or  copies  thereof  which 
are  offered  in  evidence  by  the  prosecution 
to  establish  the  criminality  of  the  person 
apprehended,  and  does  not  apply  to  docu- 
ments or  depositions  offered  on  the  part 
of  the  accused  any  more-  than  did  the 
provisions  of  R.  S.  sec.  5271,  supra,  p.  281, 
either  as  originally  enacted  or  as  amended 
by  the  Act  of  June  19,  1876.  In  re  Cortes, 
(1890)  136  U.  S.  830,  10  S.  Ot.  1031,  34 
U,  S.   (L.  ed.)   464. 

Effect  of  section  on  mode  of  authenti- 
cation.—  This    Act    makes    the    consular 


certificate  the  final  and  controlling  guide 
in  determining  the  admissibility  of  testi- 
mony before  the  extradition  commissioner. 
When  the  documentary  evidence  has  been 
authenticated  as  required  by  the  statute^  it 
is  admissible,  leaving  to  the  commissioner 
merely  the  question  of  determining  the  suf- 
ficiency of  the  evidence  therein  contained. 
Ex  p.  Rchorer,(E.  D.  Wis.  1912)  197  Fed.  67. 

In  international  extradition  proceedings 
documents  authenticated  as  required  by 
law  are  admissible  in  evidence  without 
being  sworn  to.  Ex  p.  La  Mantia,  (6.  D. 
N.  Y.  1913)  206  Fed.  330. 

This  section  restores  in  substance  the 
provisions  of  the  Act  of  June  22,  1860, 
ch.  184,  12  Stat.  L.  84,  as  to  the  mode 
of  authentication,  and  supersedes  the  pro- 
visions on  that  subject  oi  R.  S.  sec.  5271, 
gupra,  p.  281,  as  well  as  those  of  the 
Act  of  June  19,  1876,  19  Stat.  L.  59,  ch. 
133,  noted  supra,  p.  282.  In  re  Behrendt, 
(1884)  22  Fed.  699;  In  re  McPhun,  (1887) 
30  Fed.  57. 
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When  requirements  of  section  complied 
with. —  Where  the  documents  were  prop- 
erly authenticated  for  the  purpose  of 
being  used  in  extradition  proceedings,  and 
the  signature  was  verified  by  oral  proof, 
and  the  documents  would  be  received  in 
similar  proceedings  in  the  demanding 
country,  it  was  held  that  the  requirements 
of  this  section  had  been  complied  with. 
In  re  Wadge,  (1883)  15  Fed.  864  [follow- 
ing In  re  Henrich,  (1867)  5  Blatchf.  414, 
11  Fed.  Cas.  No.  6,369;  In  re  F«re«, 
(1870)  7  Blatchf.  845,  8  Fed.  Cas.  No. 
4,645;  Matter  of  Fowler,  (1880)  18 
Blatchf.    (U.  S.)   430]. 

The  words  "for  similar  purposes"  in 
this  section  must  receive  the  same  con- 
struction they  received  under  the  Act  of 
June  22,  1860,  ch.  184,  12  Stat.  L.  84 
(now  R.  S.  sec.  5271,  st^pra,  p.  281), 
namely,  "  as  evidence  of  criminality,"  the 
same  construction  having  been  given  to 
similar  words  in  prior  statutes.  In  re 
Cortes,  (1890)  136  U.  S.  330,  10  S.  Ct. 
1031,  34  U.  S.  (L.  ed.)  464,  following 
In  re  McPhun,  (1887)  30  Fed.  67.  To 
the  same  effect  see  In  re  Henrich,  (1867) 
5  Blatchf.  (U.  S.)  414,  11  Fed.  Cas.  No. 
6,369;  In  re  Farez,  (1S70)  7  Blatchf.  (U. 
S.)  345,  8  Fed.  Cas.  No.  4,645;  In  re 
Charleston,  (1888)  34  Fed.  531;  In  re 
Grin,  (1901)  112  Fed.  790. 

The  certificate  of  the  principal  diplo- 
matic officer  is  suflScient  if  it  follows  the 
language  of  the  statute,  and  the  adding  of 
the  words  "as  evidence"  will  not  vitiate 
it.  Grin  v.  Shine,  (1902)  187  U.  S.  181, 
28  S.  Ct.  98,  47  U.  S.    (L.  ed.)    130. 

The  certificate  of  the  consul,  if  it  he 
conformable  to  the  Act,  is  of  itself  abso- 
lute proof  that  the  papers  so  certified  are 
receivable  in  the  foreign  country  in  proof 
of  criminality;  but  if  not  conformable  to 
the  Act,  resort  may  then  be  had  to  any 
oral  or  other  proof  competent  to  show 
that  the  documents  presented  are  so  au- 
thenticated as  to  entitle  them  to  be  re- 
ceived as  evidence  of  criminality  in  the 
foreign  country.  In  re  Wadge,  (1883) 
16  Fed.  332;  In  re  McPhun,  (1887)  30 
Fed.  57. 

It  need  not  appear  by  the  consul's  cer- 
tificate that  the  depositions  or  documen- 
tary evidence  would  be  competent  on  the 
trial  of  the  accused  in  the  foreign  tri- 
bunal, if  sufficient  to  authorize  his  arrest. 
In  re  Wadge,   (1883)    16  Fed.  332. 

By  mce-consul. —  Where  the  depositions 
in  an  extradition  matter  were  authenti- 
cated by  the  United  States  vice-consul, 
such  authentication  was  held  sufficient 
under  this  Act,  a  vice-consul  being  an 
acting  consul  and  not  a  deputy.  In  re 
Herres,  (1887)  33  Fed.  165;  In  re  Orpen, 
(1898)  86  Fed.  760,  holding  that  the 
court  will  take  judicial  notice  that  the 
charge  d'affaires  ad  interim^  by  whom  the 
papers  were  signed,  was,  at  the  time,  the 
principal  diplomatic  officer  in  the  foreign 
country. 


Certificate  insufficient. —  Where  the  cer- 
tificate of  the  consul  stated  that  "all 
and  every  the  certified  copies  hereunto 
attached  are  properly  and  legally  authen- 
ticated and  certified  according  to  the  law 
in  force  in  British  India,  so  as  to  enable 
them  to  be  used  in  evidence  and  as  proof 
that  the  originals  were  duly  received  in 
evidence  ...  in  proof  of  the  crim- 
inality" of  the  accused,  it  was  held  that 
such  certificate  was  not  sufficient,  as  the 
words  following  the  expression  "  used  in 
evidence"  were  a  definition  of  the  pur- 
poses for  which  the  copies  might  be  re- 
ceived, namely,  as  evidence  that  certain 
originals  were  on  file,  which  originals  had 
been  duly  received  in  evidence  in  British 
India  as  proof  of  criminality,  which  is 
an  entirely  difTerent  thing  from  what  the 
statute  requires.  In  re  McPhun,  (1887) 
30  Fed.  57. 

Will  supply  prior  defects. —  The  final 
certificate  of  the  United  States  minister 
will  supply  defects,  if  any,  in  the  certifi- 
cates of  foreign  officials  to  the  same  docu- 
ments. In  re  Behrendt,  (1884)  22  Fed. 
699;  In  re  Krojanker,  (1890)  44  Fed.  482. 

Proof  of  allowanoe  of  copies. —  Proof  - 
need  not  be  given,  in  addition  to  the  cer- 
tificate of  the  consul,  that  the  law  of  the 
demanding  country  would  allow  "  copies 
of  original  depositions  taken  before  a 
magistrate  to  be  received  as  competent 
proof  againet  the  accused  for  the  pur- 
poses of  commitment."  In  re  Charleston, 
(1888)  34  Fed.  531. 

When  no  review  by  habeas  corpus. — 
Where  the  evidence  has  been  properly 
certified  under  this  section,  its  sufficiency 
to  establish  the  criminalit^r  of  the  accused 
for  the  purpose  of  extradition  cannot  be 
reviewed  upon  habits  corpus.  Grin  r. 
Shine,  (1902)  187  U.  S.  191,  23  S.  Ct. 
98,  47  U.  S.  (L.  ed.)  130,  following  In  re 
Cortes,  (1890)  136  U.  S.  330,  10  S.  Ct. 
1031,  34  U.  S.  (li.  ed.)  464;  In  re  Wadge, 
(1883)  16  Fed.  S32,  holding  that  if  the 
depositions  and  proofs  present  a  sufficient 
case  to  the  commissioner  for  the  exercise 
of  his  judicial  discretion,  his  judgment 
cannot  be  reviewed. 

Of  the  effect  of  the  evidence  authenti- 
cated according  to  this  Act  "it  was  the 
judicial  duty  of  the  commissioner  to  judge, 
and  neither  the  duty  nor  the  power  to 
review  his  action  thereon  has  been  con- 
ferred upon  any  other  judicial  officer.  If 
he  deems  it  sufficient,  the  statute  pre- 
scribes his  further  action  in  the  premises. 
It  then  rests  with  the  executive  authority 
to  determine,  in  the  last  resort,  what  is 
demanded  by  justice  and  the  obligations 
of  the  treaty.  If  it  appears  to  the  Presi- 
dent, upon  a  review  of  all  the  evidence, 
that  the  charge  is  not  sustained,  and  that 
justice  and  the  obligation  of  the  treaty 
do  not  require  the  surrender  of  the  prison- 
ers, he  can  refuse  it,  and  they  can  be  set 
at  liberty,  either  under  the  provisions  of 
section  6273,   [supra,  p.  283J   of  the  Re- 
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vised  Statutes,  or  in  any  other  appropriate  which   the  accused  has  fled  are,  by  the 

manner."    In  re  Vandervelpen,  (1877)  14  express  term*  of  this  section,  admissible 

Blatchf.   137,  28  Fed.  Gas.  No.  16,844.  in    evidence    in    extradition    proceedings. 

Unsworn    statements    certified    by   the  Elias  v.  Ramirez,   (1910)   215  U.  S.  398, 

United  States  ambassador  and  the  charg^  30  S.  €t.    131,   54  U.   S.    (L.   ed.)    253, 

d'ojf aires  to  be  authenticated  properly  and  reversing   (1907)    11   Ariz.  256,  90  Pac 

legally  so  as  to  be  received  for  similar  323. 
purposes  by  tribunals  of  the  country  from 

Sec.  6.  [Repeal.]  The  act  approved  June  nineteenth,  eighteen  hundred 
and  seventy-six,  entitled  **An  act  to  amend  section  fifty-two  hundred  and 
seventy-one  of  the  Revised  Statutes  of  the  United  States  ",  and  so  much  of 
said  section  fifty-two  hundred  and  seventy-one  of  the  Revised  Statutes  of 
the  United  States  as  is  inconsistent  with  the  provisions  of  this  act  are  hereby  * 
repealed.    [22  Stat.  L.  216.] 

The  Act  of  June  19,  1876,  ch.  133,  mentioned  in  th^  text  amended  B.  S.  see.  6271, 
supra,  p.  281. 


[Seo.  1.]  [Fees  and  costs  — out  of  what  appropriations  payable.] 
»  •  •  rjijjg^^  fj^jj^  j^jj^  after  June  thirtieth,  nineteen  hundred  and  three, 
all  the  fees  and  costs  in  extradition  cases  shall  be  paid  out  of  the  appro- 
priations to  defray  the  expenses  of  the  judiciary,  and  the  Attomey-Gteneral 
shall  certify  to  the  Secretary  of  State  the  amounts  to  be  paid  to  the  United 
States  on  account  of  said  fees  and  costs  in  extradition  cases  by  the  foreign 
government  requesting  the  extradition,  and  the  Secretary  of  State  shall 
cause  said  amounts  to  be  collected  and  transmitted  to  the  Attorney-General 
for  deposit  in  the  Treasury  of  the  United  States.    [32  Stat.  L.  475.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  11K)2,  oh.  1301. 
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See  Penal  Laws 


FALSE  STAMPING 

Act  of  Feb.  21, 1905,  ch.  720,  316. 

Sec.  1.  Stamping  "  United  States  Assay  "  on  Gold,  etc.,  Urdawful,  316. 
2.  Penalty  for  Violation,  316. 

5.  Seizure,  Forfeiture,  etc.,  317. 

Act  of  June  IS,  1906,  ch.  3289  ("  HaUmark  Act "  or  "  Jewelers'  Liability 
Acrf"),  317. 
Sec.  1.  Gold  and  Silver  Articles  —  Interstate,  etc.,  Transmission  of  Falsely 
Stamped,  Forbidden,  317. 

2.  Gold   Articles  —  Demotion  from    Marked   Fineness    Allowed  — 

Tests  —  Actv/il  Fineness  Required,  317. 

3.  Silver  Articles  —  Deviation  from   Marked.  Fineness   Allowed  — 

"  Sterling  "  Goods  —  "  Coin  ''  Goods  —  Divergence  Permitted — 
Tests  —  Actual  Fineness  Required,  318. 

4.  Plated  Goods  —  Description  Required  —  Use  of  "  Sterling  "   or 

"  Coin  "  Forbidden,  319. 

6.  Punishment  for  Violations  —  Jurisdiction,  320. 

6.  ''Article  of  Merchandise  "  Defined,  320. 

7.  Original  Packages  Not  Exempt  from  State,  etc..  Laws,  320. 

8.  Effect,  320. 


An  Act  To  prevent  the  use  of  devices  calculated  to  convey  the  impression 
that  the  United  States  Oovemment  certifies  to  the  quality  of  gold  or 
silver  used  in  the  arts. 

[Act  of  Feb.  21, 1905,  ch.  720,  33  Stat.  L.  732.] 

[Sec.  1.]  [Stamping  ''  United  States  Assay  "  on  gold,  etc.,  unlawful.] 
That  it  shall  be  unlawful  for  any  person,  partnership,  association,  or  cor- 
poration engaged  in  commerce  among  the  several  States,  Territories,  Dis- 
trict of  Columbiar,  and  possessions  of  the  United  States,  or  with  any  foreign 
country,  to  stamp  any  gold,  silver,  or  goods  manufactured  therefrom,  and 
which  are  intended  and  used  in  such  commerce,  with  the  words  **  United 
States  assay,''  or  with  any  words,  phrases,  or  devices  calculated  to  convey 
the  impression  that  the  United  States  Government  has  certified  to  the  fine- 
ness or  quality  of  such  gold  or  silver,  or  of  the  gold  or  silver  contained  in 
any  of  the  goods  manufactured  therefrom.  Each  and  every  such  stamp 
shall  constitute  a  separate  offense.    [33  Stat.  L.  732.] 

Sec.  2.  [Penalty  for  violation.]  That  every  person,  partnership,  asso- 
ciation, or  corporation  violating  the  provisions  of  this  Act,  and  every  officer, 
director,  or  managing  agent  of  such  partnership,  association,  or  corpora- 
tion having  knowledge  of  such  violation  and  directly  participating  in  such 
violation  or  consenting  thereto,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction,  be  punished  with  a  fine  of  not  more  than  five  thousand 

[3161 
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dollars  or  imprisoiuuent  for  not  more  than  one  year,  or  both,  at  the  discre- 
tion of  the  court.    [33  Stat  L.  732.] 

Seo.  3.  [Seisnre,  forfeitnrey  etc.]  That  any  gold,  silver,  or  goods  manu- 
factured therefrom  after  the  date  of  the  passage  of  this  Act,  bearing  any 
of  the  stamps,  words,  phrases,  or  devices  prohibited  to  be  used  under  section 
one  hereof,  and  being  in  the  course  of  transportation  from  one  State  to 
another,  or  to  or  from  a  Territory,  the  District  of  Columbia,  or  possessions 
of  the  United  States,  shall  be  forfeited  to  the  United  States,  and  may  be 
seized  and  condemned  by  like  proceedings  as  those  provided  by  law  for  the 
forfeiture,  seizure,  and  condemnation  of  property  imported  into  the  United 
States  contrary  to  law.    [33  Stat.  L.  732.] 


An  Act  Forbidding  the  importation^  exportation,  or  carriage  in  inter- 
state commerce  of  falsely  or  spuriously  stamped  articles  of  merchan- 
dise made  of  gold  or  silver  or  their  alloys,  and  for  other  purposes. 

[Act  of  June  13, 1906,  ch.  3289,  34  Stat.  L.  260.] 

[Sec.  1.]  [Oold  and  silver  articles  —  interstate,  etc.,  transmission  of 
falsely  stamped,  forbidden.]  That  it  shall  be  unlawful  for  any  person, 
firm,  corporation,  or  association,  being  a  manufacturer  of  or  wholesale  or 
retail  dealer  in  gold  or  silver  jewelry  or  gold  ware,  silver  goods  or  silver- 
ware, or  for  any  ofBicer,  manager,  director,  or  agent  of  such  firm,  corpora- 
tion, or  association  to  import  or  export  or  cause  to  be  imported  into  or 
exported  from  the  United  States  for  the  purpose  of  selling  or  disposing  of 
the  same,  or  to  deposit  or  cause  to  be  deposited  in  the  United  States  mails 
for  transmission  thereby,  or  to  deliver  or  cause  to  be  delivered  to  any 
common  carrier  for  transportation  from  one  State,  Territory,  or  possession 
of  the  United  States,  or  the  District  of  Columbia,  to  any  other  State,  Terri- 
tory, or  possession  of  the  United  States,  Or  to  said  District,  in  interstate 
commerce,  or  to  transport  or  cause  to  be  transported  from  one  State,  Terri- 
tory, or  possession  of  the  United  States,  or  from  the  District  of  Columbia, 
to  any  other  State,  Territory,  or  possession  of  the  United  States,  or  to  said 
District,  in  interstate  commerce,  any  article  of  merchandise  manufactured 
after  the  date  when  this  Act  takes  effect  and  made  in  whole  or  in  part  of 
gold  or  silver,  or  any  alloy  of  either  of  said  metals,  and  having  stamped, 
branded,  engraved,  or  printed  thereon,  or  upon  any  tag,  card,  or  label 
attached  thereto,  or  upon  any  box,  package,  cover,  or  wrapper  in  which  said 
article  is  incased  or  inclosed,  any  mark  or  word  indicating  or  designed  or 
intended  to  indicate  that  the  gold  or  silver  or  alloy  of  either  of  said  metals 
in  such  article  is  of  a  greater  degree  of  fineness  than  the  actual  fineness  or 
quality  of  such  gold,  silver,  or  alloy,  according  to  the  standards  and  subject 
to  the  qualifications  set  forth  in  sections  two  and  three  of  this  Act.  [34 
Stat.  L.  260.] 

This  is  the  first  section  of  the  ''  Hallmark  Act "  or  the  "  Jewelers'  Liability  Act." 

Seo.  2.  [Ctold  articles  —  deviation  from  marked  fineness  allowed  — 
tests  —  actual  fineness  required.]  That  in  the  case  of  articles  of  merchan- 
dise made  in  whole  or  in  part  of  gold  or  of  any  of  its  alloys  so  imported 
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into  or  exported  from  the  United  States,  or  so  deposited  in  the  United 
States  mails  for  transmission,  or  so  delivered  for  transportation  to  any  com- 
mon carrier,  or  so  transported  or  caused  to  be  transported  as  specified  in 
the  first  section  of  this  Act,  the  actnal  fineness  of  such  gold  or  alloy  shall 
not  be  less  by  more  than  one-half  of  one  carat  than  the  fineness  indicated 
by  the  mark  stamped,  branded,  engraved,  or  printed  upon  any  part  of  such 
article,  or  upon  any  tag,  card,  or  label  attached  thereto,  or  upon  any  box, 
package,  cover,  or  wrapper  in  which  such  article  is  incased  or  inclosed; 
except  that  in  the  case  of  watch  cases  and  fiat  ware,  so  made  of  gold  or  of 
any  of  its  alloys,  the  actual  fineness  of  such  gold  or  alloy  shall  not  be  less 
by  more  than  three  one-tho\isandth  parts  than  the  fineness  indicated  by  the 
mark  stamped,  branded,  engraved,  or  printed  upon  such  article,  or  upon 
any  tag,  card,  or  label  attached  thereto,  or  upon  any  box,  package,  cover, 
or  wrigipper  in  which  such  article  is  incased  or  inclosed :  Provided,  That  in 
any  test  for  the  ascertainment  of  the  fineness  of  any  article  mentioned  in 
this  section,  according  to  the  foregoing  standards,  the  part  of  the  article 
taken  for  the  test,  analysis,  or  assay  shall  be  such  part  or  portion  as  does 
not  contain  or  have  attached  thereto  any  solder  or  alloy  of  inferior  fineness 
used  for  brazing  or  uniting  the  parts  of  said  article:  Provided,  further, 
That  in  the  case  of  any  article  mentioned  in  this  section,  in  addition  to  the 
foregoing  tests  and  standards,  the  actual  fineness  of  the  entire  quantity -of 
gold  or  of  its  alloys  contained  in  such  article,  including  all  solder  and  alloy 
of  inferior  fineness  used  for  brazing  or  uniting  the  parts  of  such  article 
(aU  such  gold,  alloys,  and  solder  being  assayed  as  one  piece),  shall  not  be 
less  by  more  than  one  carat  than  the  fineness  indicated  by  the  mark  stamped, 
branded,  engraved,  or  imprinted  upon  such  article,  or  upon  any  tag,  card, 
or  label  attached  thereto,  or  upon  any  box,  package,  cover,  or  wrapper  in 
which  such  article  is  incased  or  inclosed,  it  being  intended  that  the  stand- 
ards of  fineness  and  the  tests  or  methods  for  ascertaining  the  same  provided 
in  this  section  for  articles  mentioned  therein  shall  be  concurrent  and  not 
alternative.    [34  Stat.  L.  260.]  ' 

Sec.  3.  [Silver  articles  —  deviation  from  marked  fineness  allowed — 
'"sterling"  goods  —  "coin"  goods  —  divergence  permitted  —  tests  — 
actual  fineness  required.]  That  in  the  case  of  articles  of  merchandise  made 
in  whole  or  in  part  of  silver  or  any  of  its  alloys  so  imported  into  or  exported 
from  the  United  States,  or  so  deposited  in  the  United  States  mails  for  trans- 
mission, or  so  delivered  for  transportation  to  any  common  carrier,  or  so 
transported  or  caused  to  be  transported  as  specified  in  the  first  section  of 
this  Act,  the. actual  fineness  of  the  silver  or  alloy  thereof  of  which  such 
article  is  wholly  or  partly  composed  shall  not  be  less  by  more  than  four  one- 
thousandth  parts  than  the  actual  fineness  indicated  by  any  mark  (other 
than  the  word  **  sterling  "  or  the  word  **coin**)  stamped,  branded, 
engraved,  or  printed  upon  any  part  of  such  article,  or  upon  any  tag,  card, 
or  label  attached  thereto,  or  upon  any  box,  package,  cover,  or  wrapper  in 
which  such  article  is  incased  or  inclosed ;  and  that  no  such  article  oi  tog, 
card,  or  label  attached  thereto,  or  box,  package,  cover,  or  wrapper  in  which 
such  article  is  incased  or  inclosed  shall  be  marked,  stamped,  branded, 
engraved,  or  printed  with  the  word  **  sterling  "  or  *'  sterling  silver  "  or 
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any  colorable  imitation  thereof,  unless  auch  artide  or  parte  thereof  pur- 
porting to  be  silver  contains  nine  hundred  and  twenty-five  one-thousandth 
parts  pure  silver;  and  that  no  such  article,  tag,  card,  label,  box,  package, 
cover,  or  wrapper  shall  be  marked,  stamped,  branded,  ei^graved,  or  printed 
with  the  words  **  coin  "  or  **  coin  silver  "  or  colorable  imitation  thereof 
unless  such  article  or  parts  thereof  purporting  to  be  silver  contains  nine 
hundred  one-thousandth  parts  pure  silver:  Provided,  That  in  the  case  of 
all  such  articles  whose  fineness  is  indicated  by  the  word  *'  sterling  *'  or 
the  word  **  coin  "  there  shall  be  allowed  a  divergence  in  the  fineness  of  four 
one-thousandth  parts  from  the  foregoing  standards:  Provided,  That  in 
any  test  for  the  ascertainment  of  the  fineness  of  any  such  article  mentioned 
in  this  section  according  to  the  foregoing  standards  the  part  of  the  article 
taken  for  the  test,  analysis,  or  assay  shall  be  such  part  or  portion  as  does 
not  contain  or  have  attached  thereto  any  solder  or  alloy  of  inferior  fineness 
used  for  brazing  or  uniting  the  parts  of  such  article:  Provided  further, 
That  in  the  case  of  any  article  mentioned  in  this  section,  in  addition  to  the 
foregoing  tests  and  standards,  the  actual  fineness  of  the  entire  quantity  of 
silver  or  of  its  alloys  contained  in  such  artiele,  including  all  solder  and 
alloy  of  inferior  fineness  used  for  brazing  or  uniting  the  parts  of  such  article 
(all  such  silver,  alloys,  and  solder  being  assayed  as  one  piece),  shall  not  be 
less  by  more  than  ten  one-thousandth  parts  than  the  fineness  indicated 
by  the  marked,  [mark!]  stamped,  branded,  engraved,  or  imprinted  upon 
such  article,  or  upon  any  tag,  card,  or  label  attached  thereto,  or  upon  any 
box,  package,  cover,  or  wrapper  in  which  such  article  is  incased  or  inclosed, 
it  being  intended  that  the  standards  of  fineness  and  the  tests  or  methods 
for  ascertaining  the  same  provided  in  this  section  for  articles  mentioned 
therein  shall  be  concurrent  and  not  alternative.    [34  Stat.  L.  261,]      ,  , 

Seo.  4.  [Plated  goods  —  deaeription  required— use  of  ''  sterling  -'or 
"  coin  "  forbidden,]  That  in  the  case  of  articles  of  merchandise  made  in 
whole  or  in  part  of  an  inferior  metal,  having  deposited  or  plated  thereon  or 
brazed  or  otherwise  affixed  thereto  a  plating,  covering,  or  sheet  composed 
of  gold  or  silver,  or  of  an  alloy  of  either  of  said  metals,  and  known  in  the 
market  as  rolled  gold  plate,  gold  plate,  gold  filled,  silver  plate,  or  gold  or 
silver  electroplate,  or  by  any  Similar  designation,  so  imported  into  or 
exported  from  the  United  States,  or  so  deposited  in  the  United  States  mails 
for  transmission,  or  so  delivered  to  any  common  carrier,  or  so  transported 
or  caused  to  be  transported  as  specified  in  the  first  section  of  this  Act,  no 
such  article,  nor  any  tag,  card,  or  label  attached  thereto,  nor  any  box,  pack- 
age, cover,  or  wrapper  in  which  such  article  is  incased  or  inclosed,  shall  be 
stamped,  branded,  engraved,  or  imprinted  with  any  word  or^nark  usually 
employed  to  indicate  the  fineness  of  gold,  unless  such  word  or  mark  be 
accompanied  by  other  words  plainly  indicating  that: such  article  or  part 
thereof  is  made  of  rolled  gold  plate,  gold  plate,  or  gold  electroplate,  or  is 
gold  filled,  as  the  case  may  be,  and  no  such  article,  nor  any  tag,  card,  or 
label  attached  thereto,  nor  any  box,  package,  cover,  or  wrapper  in  which 
such  article  is  incased  or  inclosed,  shall  be  stamped,  branded,  engraved, 
or  imprinted  with  the  word  **  sterling  "  or  the  word  **  coin,''  either  alone 
or  in  conjunction  with  other  words  or  marks.    [34  Stat,  L,  2€1,] 
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Seo.  5.  [Pnimiliment  for  violatioxui — Jtirisdiotion.]  That  each  and  every 
person,  firm,  corporation,  or  association,  being  a  manufacturer  of  or  a  whole- 
sale or  retail  dealer  in  gold  or  silver  jewelry,  gold  ware,  silver  goods,  or 
silver-ware,  who  or  which  shall  knowingly  violate  any  of  the  provisions 
of  this  Act,  and  every  officer,  manager,  director,  or  managing  agent  of  any 
such  corporation  or  association  having  knowledge  of  such  violation  and 
directly  participating  in  such  violation  or  consenting  thereto,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court 
of  the  United  States  having  jurisdiction  of  crimes  within  the  district  in 
which  such  violation  was  committed  or  through  which  has  been  conducted 
the  transportation  of  the  article  in  respect  to  which  such  violation  has  been 
committed,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars 
or  imprisonment  for  not  more  than  three  months,  or  both,  at  the  discretion 
of  the  court.  Whenever  the  offense  is  begun  in  one  jurisdiction  and  com- 
pleted in  another  it  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  either  jurisdiction  in  the  same  manner  as  if  the  offense  had 
been  actually  and  wholly  committed  therein.     [34  Stat.  L.  262.] 

Sec.  6.  ["Article  of  merchandise  "  defined.]  That  the  expression 
**  article  of  merchandise  ''  as  used  in  this  Act  shall  signify  any  goods, 
wares,  works  of  art,  commodity,  or  other  thing  which  may  be  lawfully  kept 
or  offered  for  sale.    [34  Stat.  L.  262.] 

Sec.  7.  [Original  packages  not  exempt  from  state,  etc.,  laws.]  That  all 
articles  of  merchandise  to  which  this  Act  applies  which  shall  have  been 
transported  into  any  State,  Territory,  District,  or  possession  of  the  United 
States,  and  shall  remain  therein  for  use,  sale,  or  storage,  shall,  upon  arrival 
in  such  State,  Territory,  District,  or  possession,  be  subject  to  the  operation 
of  all  the  laws  of  such  State,  Territory,  District,  or  possession  of  the  United 
States  to  the  same  extent  and  in  the  same  manner  as  though  such  articles 
of  merchandise  had  been  produced  in  such  State,  Territory,  District,  or 
possession,  and  shall  not  be  exempt  therefrom  by  reiEison  of  being  introduced 
therein  in  original  packages  or  otherwise.     [34  Stat.  L.  262,] 

Sec.  8.  [Effect.]  That  this  Act  shall  'take  effect  one  year  after  the  date 
of  its  passage.    [34  Stat.  L.  262.] 
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R.  S.    923.  Seizure  for  Forfeiture  in  Certain  Cases  —  Procedure  —  Pvblir 

cation,  324. 
R.  S.    938.  Bailing  of  Property  Seized  under  Customs  Laws,  325. 
R.  S.    939.  SoLle  after  Condemnation,  326. 

R.  S.    940.  In  Cases  of  Seizure,  Bailing  of  Property  in  Vacation,  327. 
R.  S.  1041.  Judgments  for  Fines,  How  Collected,  327. 
R.  S.  1042.  Poor  Convicts  Sentenced  and  Imprisoned  for  Fines,  328. 
R.  S.  1047.  lAmitcOion  of  Suit  or  Prosecution  for  Penalties  and  Forfeitures 
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R.  S.  5293.  Remission  upon  Investigation  under  Regulations  of  Secretary  of 

Treasury,  335. 
R.  S.  5294.  Remission  or  Mitigation  of  Fines,  Penalties,  and  Forfeitures  under 

Laws  Relating  to  Vessels  —  Informers^  Rights,  336. 
R.  S.  5295.  Officers  and  Informers  May  Be  Witnesses,  338. 
R.  S.  5296.  Discharge  of  Indigent  Convicts,  338. 

Act  of  June  22,  1874,  ch.  S91,  339. 

Sec.    6.  Customs-Revenue  Law  —  Payment  to  Informers,  339. 

7.  Officer  Receiving   Pari  of  Informer's  Fees — Action'-to  Recover 
Money  So  Paid,  340. 

Act  of  June  26,  188/,,  ch.  121,  340. 

Sec.  26.  Rejund  or  Remission  of  Fines,  etc..  Illegally  Assessed  under  Laws 
Relating  to  Vessels  or  Seamen,  340. 

CROSS-REFERENCES 

Costs  in  Suit  for  Recovery,  see  COSTS. 
Jurisdiction  of  Suits,  see  JUDICIARY. 

Recovery  for  Particular  Offenses,  Defaults,  or   Omissions,  consult  the  ■ 
General  Index. 


Sec.  909.  [Burden  of  proof,  when  it  lies  on  claimant  in  seizure  cases.] 

In  suits  or  informations  brought,  where  any  seizure  is  made  pursuant  to 
any  act  providing  for  or  regulating  the  collection  of  duties  on  imports  or 
tonnage,  if  the  property  is  claimed  by  any  person,  the  burden  of  proof  shall 
lie  upon  such  claimant :  Provided,  That  probable  cause  is  shown  for  such 
prosecution,  to  be  judged  of  by  the  court.    [R.  S.] 

Act  of  March  2,  1799,  ch.  22,  1  Stat.  L.  678. 

Applicabflity  to  aU  suits  on  seizures.—  197,  11  U.  S.  (L.  ed.)  559;  U.  S.  v.  Six- 

The   rule  prescribed  by   this  section   ap-  teen  Cases  Silk  Ribbons,    (1870)    12  Int. 

plies  to  ail  suits  on  seizures  under  rev-  Rev.  Rec.   175,  27  Fed.   Cas.  No.  16,301. 

enue  laws,  when  probable  cause  for   the  But  see  The  Abigail,  (1824)  3  Mason  331, 

seizure  is  shown.     Cliquot's  Champagne,  1   Fed.   Gas.   No.    18.     And  this   includes 

(1866)  3  Wall.  114,  18  U.  S.  (L.  ed.)  116.  suits  for  penalties  and  forfeitures"  under 

See  also  Taylor  v.  U.  S.,   (1845)   3  How.  R.  S.  sees.  2867  and  2868   (see  Customs 

[322] 
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Duties).  The  Coquitlam,  (1803)  57  Fed. 
706.  And  also  a  case  of  seizure  under 
R  8.  sec.  3082  (see  Customs  Duties). 
U.  S.  V.  Seven  Hundred  and  Forty  Tins 
Opium,  (1891)  44  Fed.  798. 

Where  an  individual  cuts  timber  from 
government  land  without  authority  the 
remedy  of  the  government  is  in  an  action 
of  replevin  or  trespass.  It  cannot  seize 
the  timber,  libel  it,  and  cast  on  a  claim- 
ant the  burden  of  proof  under  this  sec- 
tion.  Handford  v.  U.  S.,  (C.  C  A.  8th  Cir. 
(1899)  92  Fed.  881,  35  C.  C.  A.  76, 
wherein  the  court  said:  '*The  logs  were 
not  seized  for  a  violation  of  the  naviga- 
tion or  revenue  or  other  laws  of  the 
United  States  providing  for  the  seizure, 
forfeiture,  and  condemnation  of  property, 
and  therefore  section  909  of  the  Revised 
Statutes  of  the  United  States,  and  the 
preeumptions  arising  in  the  class  of  cases 
mentioned,  have  no  application  to  this 
case.  A  suit  by  the  government  to  re- 
cover timber  cut  on  the  public  lands, 
or  its  value,  '  is  not  a  suit  to  recover  a 
penalty,  or  to  impose  a  punishment,  or  to 
declare  a  forfeiture.*  J^tone  v.  U.  S., 
(1897)  167  U.  S.  178,  187,  17  S.  Ct.  778, 
781  [42  U.  S.  (L.  ed.)  127].  The  gov- 
ernment claims  to  be  the  owner  of  the 
logs  because  they  were  cut  on  government 
land.  The  government's  ownership  of  the 
logs  derived  in  this  way  is  not  different 
from  ownership  acquired  in  any  other 
way.  The  title  of  the  government  to  the 
logs  grown  on  the  land  of  an  individual, 
and  purchased  by  it,  is  precisely  the  same 
that  it  is  to  logs  grown  on  its  own  land; 
and  if  one  should  wrongfully  take  the 
logs  of  the  government,  purchased  from 
the  owner  on  .whose  land  they  grew,  or 
wrongfullv  cut  and  remove  logs  from  the 
land  of  the  government,  the  remedy  in 
either  case  is  by  an  action  of  trespass 
or  replevin.  The  case  is  not  different 
in  its  legal  aspects  from  what  it  would 
have  been  if  tne  government  agent  had 
gone  into  the  private  residence  of  the 
plaintiffs  in  error,  and  seized  and  car- 
ried off  their  furniture  on  the  claim  that 
it  was  made  out  of  timber  cut  on  gov- 
ernment land,  for  'the  timber  at  all 
stages  of  the  conversion '  remains  the 
property  of  the  owner.  Wooden-Ware  Co. 
r.  U.  S.,  [1882]  106  U.  S.  432,  1  S.  Ct. 
398  [27  U.  S.  (L.  ed.)  230].  The  right 
to  seize  and  the  legal  consequences  of 
the  seizure  would  be  the  same.  There  is 
no  higher  or  different  right  to  seize  logs 
cut  from  government  land  under  exist- 
ing laws  fflian  there  is  to  seize  any  other 
kind  of  personal  property  which  it  is 
claimed  the  government  owns.  It  is  true 
that  a  private  person  may  retake  his  per- 
sonal property  where  it  can  be  done  with- 
out endangering  the  public  peace.  The 
government  has  this  right  also,  but  to 
no  other  or  further  extent,  and  with  no 
different  legal  consequences,  than  in  the 
case   of    a  *  private    person.      Such    extra 


judicial  redress,  whether  by  the  govern- 
ment or  a  private  person,  does  not  affect 
the  title  to  the  property  seised,  or  de- 
prive the  person  from  whose  possession 
it  was  taken  of  any  l^al  right  or  pre- 
ffumption.  Where  the  property  is  thus 
taken  by  one  person  out  of  the  possession 
of  another  under  claim  of  o^mership,  and 
that  ownership  is  judicially  challenged  by 
the  person  from  whose  possession  the 
property  was  taken,  the  burden  of  proof 
18  cast  upon  the  taker  to  prove  his  owner- 
ship whenever  it  is  shown  he  took  the 
property  from  the  possession  of  the  plain- 
tiff. And  this  rule  applies  to  the  gov- 
ernment as  well  as  to  a  private  person.'- 

In  The  Good  Templar,  (D.  C.  Mass. 
1899)  97  Fed.  651,  it  was  left  an  open 
question  whether  the  above  section  was 
applicable  to  a  proceeding  under  R.  S. 
sec.  4377  (see  Shipping  and  Navigation)  : 
for  the  forleitore  of  a  schooner  and  its 
cai|;o  of  fish  for  carrying  smuggled  goods. 

The  term  "probable  cause"  does  not 
mean  prima  facie  evidence,  or  such  evi- 
dence as,  in  the  absence  of  exculpatory 
proof,  would  justify  condemnation,  as 
this  would  render  the  provision  totally 
inoperative ;  but  the  term  means  less  than 
evidence  which  would  justify  condemna- 
tion, and  imports  a  seizure  made  under 
circumstances  which  warrant  suspicion. 
Locke  V.  U.  S.,  (1813)  7  Cranch  339,  3 
U.  S.  (L.  ed.)  364.  See  also  U.  S.  v. 
Three  Thousand  Eight  Hundred  and 
Eighty  Boxes,  (1822)  12  Fed.  402;  The 
John  Griffin,  (1872)  15  Wall.  29,  21  U.  S. 
(L.  ed.)  80;  Wood  v,  U.  S.,  (1842)  16 
Pet.  342,  10  U.  S.   (L.  ed.)   987. 

The  failure  of  the  claimant  to  produce 
the  papers  known  to  be  in  his  possession, 
which  might  explain  suspicions  excited 
by  the  uncommon  circumstances  of  the 
case,  makes  out  a  fyrima  facie  case,  and 
the  burden  of  proof  to  rebut  it  rests  on 
him.  The  Luminary,  (1823)  8  Wheat. 
407,  5  U.  S.  (L.  ed)  617.  See  also  Clif- 
ton V,  U.  S.,  (1-846)  4  How.  242,  11  U.  S. 
(L.  ed.)  957. 

It  is  the  province  of  iJhe  court  and  hot 
the  jury  to  judge  whether  there  is  such 
probable  cause  shown  as  to  throw  the 
onu8  prohamdi  upon  the  claimant.  Tay- 
lor V.  U.  S.,  (1845)  3  How.  197,  11  U.  S. 
(L.  ed.)  559.  Sec  alsp  U.  S.  v.  Sixteen  Cases 
Silk  Ribbons,  (1870)  12  Int.  Rev.  Rec. 
175,  27  Fed.  Cas.  No.  16,301;  U.  S.  c.  Gay, 
(1915)  2  Gall.  359,  25  U.  S.  (L.  ed.) 
15,  193;  Buckley  v.  U.  S.,  (1846)  4  How. 
251,  11  U.  S.  (L.  ed.)  961. 

Decree  on  uncontradicted  testimony  for 
claimant. —  Where  probable  cause  has  been 
shown  for  the  seizure  of  a  vessel  to  en- 
force a  lien  under  R.  S.  sec.  3088  ( see  Cus- 
toms Ditties  )  for  a  penalty  alleged  to  have 
been  incurred  by  her  master  by  violations 
of  R.  S.  sees.  2S06,  2807,  2S09,  and  3126 
(see  Customs  Duties),  but  the  uncontra- 
dicted testimony  for  the  claimant  showed 
that    the    contraband     merchandise    hsd 
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been  received  as  freight  in  the  due  course 
of  business,  being  delivered  on  the  dock 
for  shipment  by  a  regular  transfer  com- 
pany, and  receipted  for  in  the  usual 
way,  without  any  circumstances  to  justify 
suspicion  on  the  part  of  the  ship's  officers, 


and  that  the  master  had  no  particular 
knowledge  in  regard  to  the  cargo  in  ques- 
tion, a  decree  in  favor  of  the  claimant 
was  entered.  U.  S.  r.  The  Walla  Walla, 
(1891)   44  Fed.  796. 


Sec.  923.  [Seizure  for  forfeiture  in  certain  cases  —  procedure  —  pub- 
lication.] When  any  vessel,  goods,  wares,  or  merchandise  are  seized  by  any 
officer  of  the  customs,  and  prosecuted  for  forfeiture  by  virtue  of  any  law 
respecting  the  revenue,  or  the  registering  and  recording,  or  the  enrolling 
and  licensing  of  vessels,  the  court  shall  cause  fourteen  days'  notice  to  be 
given  of  such  seizure  and  libel,  by  causing  the  substance  of  such  libel,  with 
the  order  of  the  court  thereon,  setting  forth  the  time  and  place  appointed 
for  trial,  to  be  inserted  in  some  newspaper  published  near  the  place  of 
seizure,  and  by  posting  up  the  same  in  the  most  public  manner  for  the  space 
of  fourteen  days,  at  or  near  the  place  of  trial ;  and  proclamation  shall  be 
made  in  such  manner  as  the  court  shall  direct.  And  if  no  person  appears 
and  claims  such  vessel,  goods,  wares,  or  merchandise,  and  gives  bond  to 
defend  the  prosecution  thereof  and  to  respond  the  cost  in  case  he  shall  not 
support  his  claim,  the  court  shall  proceed  to  hear  and  determine  the  cause 
according  to  law.    [22.  /S.] 

Act  of  Aug.  4,  1790,  ch.  36,  1  Stat.  L.  176;  Act  of  Dec.  31,  1792,  ch.  1,  1  Stat.  L.  298; 
Act  of  Feb.  18,  1793,  ch.  8,  1  Stat.  L.  317;  Act  of  MarcK2,  1799,  ch.  22,  1  Stat.  L.  678, 
695,  696. 


Necessity  of  hearing. —  The  provision 
that  "  the  court  shall  proceed  to  hear  and 
determine  the  cause  according  to  law " 
makes  it  imperative  that  there  shall  be 
some  hearing  before  a  decree  of  forfeiture, 
but  to  what  extent  must  depend  upon  the 
circum-stances  of  the  case.  "A  wilful 
omission  by  the  owners  to  answer,  and 
thereby  make  disclosure  as  to  material 
facts  within  their  knowledge,  might,  of 
itself,  satisfy  the  court  that  a  forfeiture 
should  be  decreed.  But  the  court  will  re- 
quire the  prosecutor  to  introduce  full 
proof  of  the  allegations  in  the  libel,  when- 
ever the  circumstances  shall  make  it  rea- 
sonable.'' U.  S,  t\  The  Lion,  (1868)  1 
Sprague  399,  26  Fed.  Cas.  No.  15,607.  But 
see  The  Mary  Anne,  (1826)  1  Ware  99, 
16  Fed.  Cas.  No.  9,195,  wherein  the  court 
said:  "When  property  is  brought  into 
court  on  a  revenue  Seizure,  upon  an  alle- 
gation of  forfeiture,  the  service  having 
been  regularly  made  according  to  law,  it 
is  deemed  to  be  a  service  on  all  the 
world,  and  all  persons  who  have  an  inter- 
est in  the  thing  are  presumed  to  have 
notice  of  the  pendency  of  the  suit.  If 
no  one  appears  to  claim,  and  dispute  the 
allegations  of  the  libel,  the  Act  of  Con- 
gress prescribing  the  course  of  the  court 
in  revenue  cases  directs  that  *  the  court 
shall  proceed  to  hear  and  determine  the 
cause  according  to  law.'  U.  S.  Laws,  ch. 
128,  I  89,  March  2,  1799.  The  practice 
of  the  court,  when  no  person  intervenes 


and  files  a  claim,  is  to  proceed  by  default 
■  and  decree  a  forfeiture  for  want  of  a 
claim.  This  was  the  course  prescribed  by 
former  laws.  U.  S.  Laws,  ch.  6,  §  36,  July 
31,  1789,  and  ch.  62,  $  67,  Oct.  1,  1790. 
And  this  appears  to  be  according  to  the 
course  of  the  admiralty  in  its  ordinary 
practice,  and  constitutes  the  law  of  the 
court.  The  legal  notice  of  process  having 
been  given,  the  law  presumes  it  to  be 
brought  home  to  all  who  have  an  interest 
in  the  thing,  and  if  they  do  not  appear 
and  enter  Uieir  claims  they  are  held  to 
be  in  contumacy,  a  decree  passes  on  the 
motion  of  the  libellant,  the  property  is 
sold,  and  the  proceeds  brought  into  the 
registry;  and  on  proof  of  the  debt,  upon 
a  summary  hearing,  the  libellant  is  en- 
titled to  be  paid  his  debt  and  costs  out  of 
the  proceeds.  2  Brown's  Civ.  and  Adm. 
Law,  399-405;  Gierke's  Praxis,  tit.  36. 
Hie  excess  is  retained  in  the  registry, 
for  any  one  who  shall  claim  and  prove  his 
title.  In  the  case  of  libels  for  forfeiture 
in  the  name  of  the  United  States,  if 
there  be  no  claim,  no  proof  of  the  facts 
is,  in  the  ordinary  practice  of  the  court, 
required,  but  the  allegations  are  taken  to 
he  true.  The  decree  thus  pronounced  con- 
clusively ascertains  the  forfeiture,  and  is 
binding  on  all  who  claim  an  interest  in 
the  tJhing.  The  title  acquired  by  for- 
feiture is  good  against  all  the  world,  and 
cannot  be  called  in  question  in  any  other 
court." 
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Sec.  938.  [Bailing  of  property  seized  under  customs  laws.]  Upon  the 
prayer  of  any  claimant  to  the  court,  that  any  vessel,  goods,  wares,  or  mer- 
chandise, seized  and  prosecuted  under  any  law  respecting  the  revenue  from 
imports  or  tonnage,  or  the  registering  and  recording,  or  the  enrolling  and 
licensing  of  vessels,  or  any  part  thereof,  should  be  delivered  to  him,  the 
court  shall  appoint  three  proper  persons  to  appraise  such  property,  who 
shall  be  sworn  in  open  court,  or  before  a  commissioner  appointed  by  the 
district  court  to  administer  oaths  to  appraisers,  for  the  faithful  discharge 
of  their  duty;  and  the  appraisement  shall  be  made  at  the  expense  of  the 
party  on  whose  prayer  it  is  granted.  If,  on  the  return  of  the  appraisement, 
the  claimant,  with  one  or  more  sureties,  to  be  approved  by  the  court,  shall 
execute  a  bond  to  the  United  States  for  the  pajnnent  of  a  sum  equal  to  the 
sum  at  which  the  property  prayed  to  be  delivered  is  appraised,  and  pro- 
duce a  certificate  from  the  collector  of  the  district  where  the  trial  is  had, 
and  of  the  naval  officer  thereof,  if  any  there  be,  that  the  duties  on  the 
goods,  wares,  and  merchandise,  or  tonnage-duty  on  the  vessel  so  claimed, 
have  been  paid  or  secured  in  like  manner  as  if  the  same  had  been  legally 
entered,  the  court  shall,  by  rule,  order  such  vessel,  goods,  wares,  or  mer- 
chandise to  be  delivered  to  such  claimant ;  and  the  said  bond  shall  be  lodged 
with  the  proper  officer  of  the  court.  If  judgment  passes  in  favor  of  the 
claimant,  the  court  shall  cause  the  said  bond  to  be  canceled;  but  if  judg- 
ment passes  against  the  claimant,  as  to  the  whole  or  any  part  of  such  vessel, 
goods,  wares,  or  merchandise,  and  the  claimant  does  not  within  twenty 
days  thereafter  pay  intd  the  court,  or  to  the  proper  officer  thereof,  the 
amount  of  the  appraised  value  of  such  vessel,  goods,  wares,  or  merchandise 
so  condemned,  with  the  costs,  judgment  shall  be  granted  upon  the  bond,  on 
motion  in  open  court,  without  further  delay.     [R,  S,] 

Act  of  Aug.  4,  1790,  ch.  36,  1  Stat.  L.  176;  Act  of  Dec.  31,  1792,  ch.  i,  1  Stat.  L. 
298;  Act  of  Feb.  18,  1793,  ch.  8,  1  Stat.  L.  317;  Act  of  June  9,  1794,  ch.  64,  1  Stat.  L. 
395;  Act  of  March  2,  1799,  ch.  22,  1  Stat.  L.  69.5,  696. 

Delivery  on  bail  is  not  compulsory  on  But  it  has  been  held  that  the  appraise- 

the  court,  but  is  a  matter  of  sound  dis-  ment  of  property  in  warehouse  under  bond 

cretion,  and  where  the  property  consists  for  duties  docs  not  include  the  duties",  as 

wholly  of  dry  goods  and  not  at  all  of  they  form  no  part  of  its  value  at  the  time 

Serishable  articles,  and  there  has  been  no  it  was  seized.     Four  Cases  Silk  Ribbons, 

elay  in  the  prosecution,  an  application  (1867)   1  Ben.  214,  9  Fed.  Cas.  No.  4,986. 

for  release  of  the  goods  on  appraisement  In    U.    S.    v.   Twelve    Thousand    Three 

and  bond  will  be  refused.    Fifteen  Pieces  Hundred    and    Forty-seven    Bags    Sugar, 

Black  Silk,  (1869)  3  Ben.  189,  9  Fed.  Cas.  (1868)     1    Abb.    407,    28    Fed.   Cas.    No. 

No.  4,779.    See  also  The  Struggle,  (1813)  16,555,  however,  it  was  held  that  the  ap- 

1  (jail.  476,  23  Fed.  Cas.  No.  13,550.  praisement     should     include    the    duties 

"  Duties  "  as  including  taxes. — The  "  du-  whether  the  goods  are  seized  in  the  hands 

ties  "  required  to  be  certified  as  paid,  in  of  the  importer  or  in  warehouse.    See  also 

order  to  entitle  the  claimant  to  a  delivery  U.  S.  v.  One  Thousand  Two  Hundred  and 

of  the  property,  include   all  burdens  or  Ninety-One     Bales     Tobacco,     (1872)      2 

taxes    imposed    upon    property    imported  Lowell  107,  27  Fed.  Cas.  No.  15,965;  U.S. 

into  the  country,  and  all  other  burdens  or  v.  Cargo  of  Sugar,    (1874)    3  Sawy.  27, 

taxes  upon  such  property  declared  to  be  25  Fed.  Cas.  No.   14,721;  Hoyt  v.  U.  S., 

such  by  law.    U.  S.  v.  Three  Horses,  (1870)  ( 1850)  10  How.  109,  13  U.  S.  (L.  ed.)  348. 

1  Abb.  426,  28  Fed.  Cas.  No.  16,500,  And  as  to  penal  duties  included  in  the 

Appraisement  as  including  duties. —  The  appraisement  in  addition  to  the  regular 

appraisement  of  goods  Seized  in  the  hands  duties,    see    U.   S.    r.    Linens,    (1859)    3 


of  the  importer  must  be  the  actual  cash  Phila.   (Pa.)  623,  16  Leg.  Int.   (Pa.)  388, 

value  at  the  time  of  the  ^izure,  and  the  26  Fed.  Cas.  No.  15,604. 

legal  duties  paid  cannot  be  deducted ;  but  "  In  like  manner  as  if  the  same  had  been 

to  the  value  of  the  goods  seized  in  ware-  legally  entered"  means  no  more  and  no 

house  the  duties  need  not  be  added.    U.  S.  less  than   that   the  claimant  shall,  as  a 

V,  Three  Horses,    (1870)    1  Abb.  426,  28  condition  precedent  to  obtaining  the  goods. 

Fed.  Cas.  No.  16,500.  pay  the  duties  as  claimed  by  the  United 
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States,  to  be  summarily  estimated  and  de- 
termined by  the  collector  on  the  theory 
of  a  lawful  entry  of  the  goods,  taking  it 
for  granted  that  such  lawful  entry  could 
have  been  made.  In  re  Chichester,  (18^1) 
48  Fed.  281. 

Costs  and  expenses  of  suit. —  The  claim- 
ant is  entitled  to  a  delivery  of  the  prop- 
erty to  him  upon  compliance  with  the 
conditions  of  this  section,  without  any 
additional  charge  for  costs  or  expenses  in 
the  suit,  and  the  marshal  cannot  require 
that  the  cost  of  publication  should  be 
paid  by  the  claimant,  as  the  statute  does 
not  attaclh  any  such  requirement  to  the 
obligation  to  discharge  the  vessel  or  prop- 
erty. U.  S.  V.  Eight  Cases  Paper,  (1899) 
98  Fed.  416. 

Validity  of  bond. —  Where  the  claimant 
voluntarily  accepts  a  delivery  of  prop- 
erty on  bail,  it  is  an  estoppel  of  his  ri^ht 
to  contest  the  validity  of  the  security. 
The  Struggle,  (1813)  1  Gall.  476,  23  Fed. 
Gas.  No.   13,550. 

A  bond  obviously  intended  to  be  given 
in  pursuance  of  R.  S.  941  (see  Judiciabt) 
was  held  valid  under  this  section  in  the 
Haytian  Republic,  (D.  C.  Ore.  1893)  67 
Fed.  508.  The  bond  was  given  to  secure 
the  release  of  a  vessel  seized  for  violating 
the  revenue  laws  and  the  court  said: 
"  The  point  is  also  made  in  behalf  of  the 
libelant  that  the  bond  given  in  the  district 
court  for  Washington  is  not  a  bond,  for 
the  reason  that  it  contains  no  condition, 
and  was  obviously  intended  to  be  given 


in  pursuance  of  R.  S.  sec.  Ml,  instead 
of  section  938.  The  former  section  pro- 
vides for  bonds  in  proceedings  in  rem, 
in  causes  of  admiralty  jurisdiction,  other 
than  cases  of  seizure  for  forfeiture,  and 
provides  for  a  bond  in  double  the  value 
of  the  property  claimed.  The  fact  that 
the  bond  may  have  been  prepared  witii 
a  view  to  this  section,  and  is  larger  than 
required,  does  not  affect  its  validity,  as 
to  the  obligation  to  pay  at  least  that 
amount.  TIhe  conditions  upon  which  the 
obligation  in  the  bond  becomes  absolute 
are  contained  in  the  statute." 

A  judgment  on  the  bond  ought  to  be  in 
open  court,  after  the  lapse  of  the  twenty 
days  from  the  rendition  of  the  decree. 
McLellan  v.  U.  S.,  (1812)  1  Gall.  227,  16 
Fed.  Caa.  No.  8,895. 

Remission  of  duties  or  for  depredatioiL 
—  In  a  case  in  which  eoods  were  pro- 
ceeded against  as  smuggled  goods,  being 
landed  without  a  permit,  the  claimant, 
witli  sureties,  executed  a  stipulation  for 
value  by  agreonient,  which  was  designed 
to  be  a  suhslitute  for  the  appraisement 
provided  for  in  such  cases  by  this  section. 
Upon  final  decree  against  the  claimant,  it 
was  held  that  the  court  had  no  discretion 
to  remit  any  part  of  the  stipulation,  either 
as  to  the  amount  of  duties  paid  on  th6 
goods,  or  by.  the  amount  of  depreciation 
caused  by  the  carelessness  or  improper 
conduct  of  the  government  officers.  U.  8. 
V.  Two  Trunks,  (1879)  10  Ben.  374,  28 
Fed.  Cas.  No.  16,592. 


Sec.  939.  [Sale  after  condemnation.]  All  vessels,  goods,  wares,  or  mer- 
chandise which  shall  be  condemned  by  virtue  of  any  law  respecting  the 
revenue  from  imports  or  tonnage,  or  the  registering  and  recording,  or  the 
enrolling  and  licensing  of  vessels,  and  for  which  bonds  shall  not  have  been 
given  by  the  claimant,  shall  be  sold  by  the  marshal  or  other  proper  oflScer 
of  the  court  in  which  condemnation  shall  be  had,  to  the  highest  bidder,  at 
public  auction,  by  order  of  such  court,  and  at  such  place  as  the  court  may 
appoint,  giving  at  least  fifteen  days'  notice  (except  in  cases  of  perishable 
merchandise)  in  one  or  more  of  the  public  newspapers  of  the  place  where 
such  sale  shall  be ;  or  if  no  paper  is  published  in  such  place,  in  one  or  more 
of  the  papers  published  in  the  nearest  place  thereto ;  for  which  advertising, 
a  sum  not  exceeding  five  dollars  shall  be  paid.  And  the  amount  of  such 
sales,  deducting  all  proper  charges,  shall  be  paid  within  ten  days  after  such 
sale  by  the  person  selling  the  same  to  the  clerk  or  other  proper  ofiicer  of 
the  court  directing  such  sale,  to  be  by  him,  after  deducting  the  charges 
allowed  by  the  court,  paid  to  the  collector  of  the  district  in  which  such 
seizure  or  forfeiture  has  taken  place,  as  hereinbefore  directed.     [B.  S.] 

Act  of  Aug.  4,  1790,  ch.  36,  1  Stat.  L.  177;  Act  of  Dec.  31,- 1792,  ch.  1,  1  SUt.  L. 
298;  Act  of  Feb.  18,  1793,  ch.  8,  1  Stat.  L.  317;  Act  of  March  2,  1799,  ch.  22,  1  Stat.  L. 
696. 

Amount  to  be  paid  into  court. — Tn  U.  S.  of  the  Act  of  March  2,  1790,  from  which 

c.    Fifty-one   Dozen    Pieces    Merchandise,  this  section  was  in  part  taken,  the  mar- 

(1864)   2  Sprague  100,  25  Fed.  Cas.  No.  shal  was  to  pay  into  the  registry  of  the 

15,094,  it  was  held  that,  under  section  90  court  the  gross  proceeds  of  the  sale,  less 
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the  expenses  of  the  sale,  and  that  the  mar-  be  paid  bv  an  order  of  the  oonrt  from 

flhal's  commissions  for  the  sale  of  prop-  the  proceeds  after  they  were  paid  into  the 

erty  and  collecting  and  paying  over  the  registry.     See  also  The  Phebe,   (183/7)    1 

proceeds  formed  part  of  the  expenses  so  Ware  360,  19  Fed.  Cas.  No.  11,065. 

to  be  deducted,  and  that  all  other  fees.  This  section  is  cited  in  U.  S.  v.  Fifty* 

eharffes,    and    expenses,    whether    of    the  nine  Demijohns  Aguadiente^  etc.,   (S.  D. 

mardial  or  any  other  officer  or  person,  for  Fla.  1889)   39  Fed.  401. 
services  not  relating  to  the  sale,  were  to 

Sec.  940.  [In  cases  of  seizure;  bailing  of  property  in  vacation.]  In 
any  eanse  of  admiralty  and  maritime  jurisdiction,  or  other  ease  of  seizure, 
depending  in  any  court  of  the  United  States,  any  judge  of  the  said  court, 
in  vacation,  shall  have  the  same  authority  to  order  any  vessel,  or  cargo,  or 
other  proi)erty  to  be  delivered  to  the  claimants,  upon  bail  or  bond,  or  to  be 
sold  when  necessary,  as  the  said  court  has  in  term  time,  and  to  appoint 
appraisers,  and  exercise  every  other  incidental  power  necessary  to  the  com- 
plete execution  of  the  authority  herein  granted;  and  the  recognizance  of 
bail  or  bond,  under  such  order,  may  be  executed  before  the  derk  upon  the 
party's  producing  the  certificate  of  the  collector  of  the  district,  of  the  sufGi* 
ciency  of  the  security  offered ;  and  the  same  proceedings  shall  be  had  in 
case  of  said  order  of  delivery  or  of  sale,  as  are  had  in  like  cases  when 
ordered  in  term  time :  Provided^  That  upon  every  such  application,  either 
for  an  order  of  delivery  or  of  sale,  the  collector  and  the  attorney  of  the 
district  shall  have  reasonable  notice  in  cases  of  the  United  States,  and 
the  party  or  counsel  in  all  oth^  cases.  '  [£.  8.] 

Act  of  Aug.  4, 1790,  ch.  36,  1  Stat.  L.  176;  Act  of  Dec.  31,  1792,  ch.  1,  1  Stat.  L.  298; 
Act  of  Feb.  18,  1793,  ch.  8,  1  Stat.  L.  317;  Act  of  March  2,  1799,  ch.  22,  1  Stat,  L.  896, 
696;  Act  of  April  6,  1832,  ch.  66,  4  SUt.  L.  603. 

Sec.  1041.  [Judgments  for  fines,  how  ooUectecL]  In  all  criminal  or 
penal  causes  in  which  judgment  or  sentence  has  been  or  shall  be  rendered, 
imposing  the  payment  of  a  fine  or  penalty,  whether  alone  or  with  any  other 
kind  of  punishment,  the  said  judgment,  so  far  as  the  fine  or  penalty  is  con- 
cerned, may  be  enforced  by  execution  against  the  property  of  the  defend- 
ant in  like  manner  as  judgments  in  civil  cases  are  enforced:  Provided, 
That  where  the  judgment  directs  that  the  defendant  shall  be  imprisoned 
until  the  fine  or  penalty  imposed  is  paid,  the  issue  of  execution  on  the 
judgment  shall  not  operate  to  discharge  the  defendant  from  imprisonment 
imtil  the  amount  of  the  judgment  is  collected  or  otherwise  paid.    [J2.  8,'\ 

Act  of  June  1,  1872,  ch.  266,  17  Stat.  L.  198. 

Intent  of  section. —  This  eection  means  be  said  in  the  judgment  concerning  the 

nothing  inore  than  that  the  government  in  mode  of  enforcing  a  fine,  the  district  at- 

enforcing  judgment  for  fines  and  penalties  torney,  at  his   election,   may   adopt   the 

is  not  restricted  to  mere  imprisonment  of  method  by  execution  under  this  section, 

the  defendant;  that  it  may  proceed  also  or  by  a  capias.    But  when  the  judgment 

by  execution  against  the  defendant's  prop-  of  the  court  imposes  a  fine  and  costs,  and 

erty,   as  in  civil  cases.     It  would  seem,  orders  "  that  executions  for  said  fine  and 

therefore,  that  Congress  has  not  seen  fit  to  costs  be  issued  against "  the  defendant, 

provide  any  greater  rights  for  the  federal  that  is  an  exclusive  mode  of  enforcing  the 

povernment  when  collecting  fines  imposed  sentence,  and  the  district  attorney  has  no 

m  criminal  cases  by  execution  than  are  authority  to  order  a  capias  to  be  issued, 

given  individuals  in  the  collection  of  pri-  In  re  Teuscher,  (1877)   23  Int.  Rev.  Rec. 

vate  debts.     Clark  v.  Allen,   (W.  D.  Va.  202,  23  Fed.  Cas.  No.  13,846. 

1902)    114  Fed.  374,  affirmed   (C.  C.  A.  Following  state   practice.— Where   the 

4th  Cir.  1903)    126  Fed.  738,  62  C.  C.  A.  law  of  a  state  does  not  authorize  a  levy 

68.  and  sale  of  real  estate  on  a  common-law 

Mode  of  enfoid&g  sentence. —  If  nothing  judgment  in  favor  of  an  individual,  the; 
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federal  courts  are  by  R.  S.  aec.  916  (see 
Judiciary)  restricted  to  the  same  prac- 
tice, and  an  execution  on  a  penal  or  crimi- 
nal judgment  can  only  be  enforced  by 
execution  against  the  goods  and  chattels 
of  the  defendant.  Clark  v.  Allen,  (1902) 
117  Fed.  699. 

A  homestead  allowed  by  a  state  law  can- 
not be  subjected  to  the  payment  of  fines 
imposed  for  violations  of  the  federal  stat- 
utes. Clark  V.  Allen,  (1902)  114  Fed. 
374,  affirmed  (C.  C.  A.  4th  Cir.  1903)  126 
Fed.  738,  62  C.  C.  A.  68;  U.  S.  v.  Stacey, 
(S.  D.  Ala.  1907)  155  Fed.  610.  See  also 
Fink  V.  O'Neil,  (1882)  106  U.  S.  272,  1 
S.  Ct.  326,  27  U.  S.  (L,  ed.)   196. 

Effect  of  death  of  defendant.—  The  pur- 
pose of  a  fine  imposed  in  a  criminal  case 
is  the  punishment  of  the  defendant  per- 
sonally for  the  offense  of  which  he  nas 
been  convicted,  and  while  the  federal  stat- 
utes provide  for  the  collection  of  a  fine 
by  execution  as  in  case  of  civil  judgments, 
there  is  no  provision  making  it  a  debt, 
and  where  a  defendant  upon  whom  a  fine 
has  been  imposed  by  a  federal  court  dies 
before  the  fine  has  been  paid  or  collected, 
the  cause  abates,  and  the  fine  cannot  be 
collected  from  his  estate.  U.  S.  v.  Mitch- 
ell, (1908)  163  Fed.  1014,  affirmed  (C.  C. 
A.  1909)  173  Fed.  254,  97  C.  C.  A.  420,  19 
Ann.  Cas.  1146. 

Liability  on  distiller's  bond.— In  United 
States  r.  Thompson  (D.  C.  Ky.  1891)  45 
Fed.  468,  it  appeared  that  a  certain  dis- 
tiller was  indicted,  tried  and  fined 
for  violating  R.  S.  sec.  3279  (see  Iw- 
TBRNAL  RfvxNtXB).  Execution  was  is- 
sued and  returned  ntdla  b<ma,  where- 
upon suit  was  begun  on  the  distiller's 
bond,  conditioned  that  the  defendant 
"shall  in  all  respects  faithfully  comply 
with  all  the  provisions  of  law  in  relation 
to  the  duties  and  business  of  distillers, 
and  shall  pay  all  penalties  incurred  or 
fines  imposed  on  him  for  a  violation  of 
any  of  the  said  provisions,  .  .  .  then  this 
obligation  shall  be  void ;  otherwise  it  shall 
remain  in  full  force."  The  petition  was 
demurred  to  but  the  demurrer  was  over- 
ruled.    The  court  said :     "  The  real  ques- 


tion is,  we  apprehend,  whether  the  plain- 
tiff, having  proceeded  by  indictment,  und 
having  obtained  a  sentence  thereunder  of 
$500  fine,  which  may,  under  the  law,  be 
enforced  against  Thompson  by  a  capias 
pro    fine    as    well    as    by    an    execution 
against  his  property,  it  can  now  recover 
on    this   bond.      Section    1041,    Rev.    St. 
The  penalty  declared  under  section  3279 
of  the  internal  revenue  laws  could  have 
been    recovered    in    a    civil    action     (see 
sec.  3213  [given  in  iNxmrAL  REVEiaTE]), 
and  in  that  event  we  presume  the  penalty 
could  have  been  enforced  against  the  prop- 
erty of   Thompson   only,   and   not   by   a 
oapiaa  pro  fine;  but  we  do  not  think  such 
a  judgment  could  be  enforced  by  a  suit 
on    the    bond,    if    a    judgment    under    an 
indictment  could  not  be.    The  difference  in 
enforcing  the  judgments  in  these  two  pro- 
ceedings  can   make  no   difference   in   the 
question  of  liability  on  the  bond.    The  in- 
quiry in  each  case  is  the  fine  or  penalty 
covered  by  the  bond.     The  bond  provides 
that  if  Thompson  '  shall  pay  all  penalties 
incurred  or  fines  imposed  on  him,   . 
then  this  obligation  shall  be  void;  other- 
wise it  shall  remain  in  full  force.'     The 
only  limitation  is  that  the  penalties  in- 
curred or  fines  imposed  on  him  shall  be 
for  a  violation  of  a  provision  of  law  in 
relation  to  his  duty  and  business  as  a  dis- 
tiller at  the  place  designated  in  the  bond. 
It  may  be  claimed  that  the  '  penalties  in- 
curred or  the  fines  imposed '  are  only  those 
which  may  be  declared  by  a  court  in  a 
suit  on  the  bond  in  which  the  sureties  have 
a  right  to  appear  and  contest,  but  such 
a  contention  is  answered  by  the  language 
of  the  bond.    The  bond  is  a  guaranty  of 
the  principal's  conduct,  and  an  obligation 
that  they  shall  pay  all  penalties  incurred 
or  fines  imposed.     The  fines  must  be  im- 
posed,  and  a  non-payment  by  the  prin- 
cipals, before  the  sureties  are   liable  on 
the  bond.    I  do  not  see  why,  upon  general 
principles,  the  defendants  are  not  bound 
on  their  bond." 

For  another  case  under  this  section,  see 
Ex  p.  Barclay,  (1907)   153  Fed.  669. 


Sec.  1042.  [Poor  convicts  sentenced  and  imprisoned  for  fines.]  When 
a  poor  convict,  sentenced  by  any  court  of  the  United  States  to  pay  a  fine,  or 
fine  and  cost,  whether  with  or  without  imprisonment,  has  been  confined  in 
prison  thirty  days,  solely  for  the  non-payment  of  such  fine,  or  fine  and  cost, 
he  may  make  application  in  writing  to  any  commissioner  of  the  United 
States  court  in  the  district  where  he  is  imprisoned,  setting  forth  his  inability 
to  pay  such  fine,  or  fine  and  cost,  and  after  notice  to  the  district  attorney 
of  the  United  States,  who  may  appear,  offer  evidence,  and  be  heard,  the 
commissioner  shall  proceed  to  hear  and  determine  the  matter;  and  if  on 
examination  it  shall  appear  to  him  that  such  convict  is  unable  to  pay  such 
fine^  or  fine  and  cost,  and  that  he  has  not  any  property  exceeding  twenty 
dollars  in  value,  except  such  as  is  by  law  exempt  from  being  taken  on  execu- 
tion for  debt,  the  commissioner  shall  administer  to  him  the  following  oath : 
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"'I  do  solemnly  swear  that  I  have  not  any  property,  real  or  personal,  to  the 
amount  of  twenty  dollars,  except  such  as  is  by  law  exempt  from  being  taken 
on  civil  precept  for  debt  by  the  laws  of  (State  where  oath  is  administered) ; 
and  that  I  have  no  property  in  any  way  conveyed  or  concealed,  or  in  any 
way  disposed  of,  for  may  [my]  future  use  or  benefit.  So  help  me  God." 
And  thereupon  such  convict  shall  be  discharged,  the  commissioner  giving  to 
the  jailer  or  keeper  of  the  jail  a  certificate  setting  forth  the  facts.     [R.  S.] 


Act  of  June  1,  1872,  ch.  255,  17  Stat.  L.  198. 


See  R.  S.  sec.  6296,  infray  p.  338. 

R.  S.  sees.  1043  and  5296  (infra,  pp.  328, 
338)  are  mere  repetitions  of  each  other 
with  slight  change  of  phraseology,  the 
repetition  no  donht  being  due  to  inadvert- 
ence on  the  part  of  the  revisers.  Both 
sections  are  taken  from  section  14  of  the 
Act  of  June  1,  1872  (17  Stat.  196),  which 
act  purports  to  be  one  "to  further  the 
administration  of  justice,"  and  of  which 
most  of  the  sections  have  specific  refer- 
ence to  the  circuit  and  district  courts  of 
the  United  States.  U.  S.  v.  Mills,  T1898) 
11  App.  Cas.  (D.  C.)  500. 

Maximum  term  of  imprisonment —  This 
section  implies  that  a  fine  imposed  may  be 
enforced  by  imprisonment  until  it  is  paid. 
There  is  nothing,  however,  to  indicate  that 
any  imprisonment  to  enforce  the  payment 
of  a  fine  imposed  may  be  extended  beyond 
the  maximum  term  of  imprisonment  fixed 
by  Congress  in  punishment  of  the  particu- 
lar offense  denounced,  and  certainly  no  au- 
thority  for  imprisonment  in  a  state  prison 
in  default  of  the  payment  of  a  fine  im- 
posed. In  re  Greenwald,  (1896)  77  Fed. 
590;  E»  p.  Peeke,  (1906)  144  Fed.  1016, 
affirmed  (C.  C.  A.  1907)  153  Fed.  166,  82 
C.  C.  A.  340.  12  L.  R.  A.  (N.  S.)  314. 

•'Jail."— The  word  "jaU"  as  used  in 
the  last  sentence  of  this  section  does  not 
imply  that  no  prisoner  should  be  held  in  a 
penitentiary  for  nonpayment  of  a  fine  or  a 
fine  and  costs,  but  was  used  merely  to  in- 
dicate the  place  of  confinement,  and  hence 
a  federal  prisoner  could  be  properly  re- 
tained in  the  same  institution  where  he 
had  served  his  term  of  imprisonment  for 
the  nonpayment  of  a  fine,  or  a  fine  and 
costs,  assessed  as  a  part  of  the  sentence, 
until  thte  fine  was  paid,  or  the  prisoner 
applied  to .  take  the  poor  debtor's  oath 
after  the  expiration  of  thirty  days  from 
the  completion  of  his  term.  Haddox  v, 
Richardson,  (C.  C.  A.  1909)  168  Fed.  635, 
94  C.  C.  A.  99. 

State  laws. —  In  the  case  of  In  re  San- 
bom,  (N.  D.  Cal.  1892)  52  Fed.  583,  the 
court  after  quoting  the  above  section  said : 
**  Having  legislated  upon  the  subject  so  as 
to  provide  for  the  discharge  of  the  poor 
convict,  upon  certain  conditions,  after  a 
service  of  thirty  days  for  the  nonpayment 
of  the  fine,  how  can  it  be  said  with  reason 
that  the  discharge  of  the  convict  worth 
more  than  $20  has  been  left  to  be  regulated 
by  the  laws  of  the  state  when  the  condi- 
tions might  be  such  as  to  discharge  such 


a  convict  without  any  service  whatever  for 
the  nonpayment  of  the  fine?  Such  an  in- 
terlacing of  national  and  state  authority 
in  the  execution  of  the  criminal  laws  of 
the  general  government  would  only  be 
tolerated  where  the  procedure  has  been 
clearly  established." 

Homestead  exemptioiL —  This  section 
construed  in  connection  with  the  section 
immediately  preceding  it  evidences  an  in- 
tention on  the  part  of  Congress  to  place 
the  United  States  on  an  equality  with  civil 
contract  creditors  in  the  enforcement  of 
judgments  in  criminal  and  penal  cases,  and 
to  give  the  families  of  poor  convicts  the 
full  benefit  of  the  exemption  and  home- 
stead laws  of  the  states  as  against  such 
judgments ;  and  in  the  absence  of  any  stat- 
ute expressly  providing  therefor,  an  execu- 
tion on  a  judgment  for  a  fine  in  favor  of 
the  United  States  cannot  be  levied  on  the 
defendant's  homestead  in  a  particular 
state,  although  under  the  state  law  such 
homestead  is  only  exempt  from  contract 
debts,  and  not  from  judgments  for  torts  or 
in  favor  of  thQ  commonwealth  in  criminal 
cases.  Allen  v,  Clark,  (C.  C.  A.  1903)  126 
Fed.  738,  62  C.  C.  A.  58,  affirming  (W.  D. 
Va.  1902)   114  Fed.  374. 

Erroneous  discharge  on  habeas  corpus. — 
Where  a  prisoner  in  the  penitentiary,  after 
having  served  the  imprisonment  part  of 
the  sentence,  was .  erroneously  discharged 
on  habeas  corpus  because  it  was  supposed 
that  his  incarceration  could  not  be  con- 
tinued for  nonpayment  of  the  fine  assessed, 
it  was  held  that  the  United  States,  on 
reversal  of  such  order,  could  retake  and 
return  him  to  the  penitentiary  from  which 
he  had  been  released,  and  hold  him  therein 
until  he  had  been  lawfully  discharged  by 
payment  of  the  fine,  or  by  taking  the  poor 
debtor's  oath  after  thirty  days'  additional 
imprisonment,  as  authorized  by  this  sec- 
tion. Haddox  v.  Richardson,  (C.  C.  A. 
1909)  168  Fed.  635,  94  C.  C.  A.  99. 
•  Conditional  pardon. —  A  petitioner  for 
discharge  on  habeas  corpus  had  been  sen- 
tenced to  be  imprisoned  six  months  and 
pay  a  fine  and  costs  and  stand  committed 
until  fine  and  costs  were  paid,  but  was 
granted  "  a  full  pardon  on  condition  that 
he  shall  first  pay  the  fin«  and  costs  afore- 
said." It  was  held  that  the  condition  of 
the  pardon  was  precedent,  and  until  the 
fine  and  costs  were  paid  the  sentence,  as 
well  for  the  imprisonment  as  the  fine  and 
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costs^.  remained  in  full  force,  and  un- 
less the  line  and  cost  were  sooner  paid 
the  petitioner  would  not  be  entitled 
to  his  discharge;  under  this  section, 
until  he  had  served  the  entire  six 
months'  imprisonment  and  in  addition 
thirty  days  for  nonpayment  of  his  fine  and 
costs.  In  re  Ruhl,  (1878)  5  Sawy.  186, 
20  Fed.  Cas.  JCo.  12,124. 

District  of  Columbia. —  The  powers  vested 
by  this  section  of  the  Revised  Statutes 
in  United  States  commissioners  are  to  be 
exercised  in  the  District  of  Columbia  only 
with  reference  to  those  cases  in  which  per- 


sons are  held  in  prison  for  the  nonpftymexit 
of  a  fine  under  sentences  of  the  Supreme 
Court  of  the  District  of  Columbia  sitting 
as  a  Circuit  or  District  Court  of  the 
United  States  for  this  district  and  ad- 
ministering the  general  Penal  Code  of  the 
United  States;  and  there  is  no  warrant  of 
law  for  the  exercise  of  such  powers  with 
reference  to  the  local  penal  law  of  the 
District  of  Columbia  and  the  sentence  of 
the  police  court  U,  S.  v.  Mills,  (1898) 
11  App.  Cafi.  (D.  C.)  500,  followed  in 
Hartrauft  v.  MuUowny,  (1915)  43  App. 
Cm.  (D.  C)  44, 


Sec.  1047.  [Limitation  of  suit  or  prosecution  for  penalties  and  for- 
feitures under  laws  of  United  States,]  No  suit  or  prosecution  for  any 
penalty  or  forfeittire,  pecuniary  or  otherwise,  accruing  under  the  laws  of 
the  United  States,  shall  be  maintained,  except  in  cases  where  it  is  other- 
wise specially  provided,  unless  the  same  is  commenced  within  five  years 
from  the  time  when  the  penalty  or  forfeiture  accrued :  Provided,  That  the 
person  of  the  offender,  or  the  property  liable  for  such  penalty  or  forfeiture, 
shall,  within  the  same  period,  be  found  within  the  United  States ;  so  that 
the  proper  process  therefor  may  be  instituted  and  served  against  such  per- 
son or  property.    [B.  S.] 

Act  of  March  2,  1799,  ch.  22,  1  Stat.  L.  695;  Act  of  March  26,  1804,  ch.  40,  2  Stat.  L. 
290;  Act  of  April  20,  1818,  ch.  91,  3  Stat.  L.  462;  Act  of  Feb.  28,  1839,  ch.  86,  5  Stat. 
L.  322;  Act  of  March  3,  1863,  ch.  76,  12  Stat.  L.  741;  Act  of  July  26,  1868,  ch.  236,  15 
Stat.  L.  183. 

For  the  limitation  of  suits  for  penalties  and  forfeitures  under  the  Act  cf  June  22, 
1874,  ch.  391,  §  22,  see  the  title  Customs  Dutiks,  vol.  2,  p.  1183. 

U.  S.,  (1871)  13  Wall.  581,  20  U.  8. 
(L.  ed.)  491;  Parsons  t^.  Hunter,  (1836) 
2  Sumn.  419,  IS  Fed.  Cas.  No.  10,778; 
U.  S.  V,  Allen,  (1810)  4  Day  (Conn.) 
474,  24  Fed.  Cas.  No.  14,431. 

Limitations. —  Ignorance  of  the  foot  of 
the  commisaion  of  an  offenee^  and  of  the 
creation  thereby  of  a.  right  to  bring  suit 
for  the  forfeiture  ineur^,  does  nc£  pre- 
vent the  running  of  the  statute  or  the 
accruing  of  the  forfeiture  sued  for,  as 
respects  the  thing  or  person  sued,  as  be- 
tween it  or  him  and  the  United  States. 
U.  S.  V.  Maillard,  (1871)  4  Ben.  459,  26 
Fed.  Cas.  No.  16,709. 

Fravdident  eonoealment  by  the  defend- 
ants of  the  acts  set  forth  in  the  causes  of 
action  does  not  bar  the  running  of  the 
statute  of  limitations,  until  the  discovery 
of  the  fraud.  '^A  court  cannot  engraft  on 
a  statute  of  limitations  an  exception  which 
the  statute  itself  does  not  make."  U.  S. 
V,  Maillard,  (1871)  4  Ben.  459,  26  Fed. 
Cas.  No.  15,709. 

Statutes  of  limitations  apply  to  the 
legal  remedies  and  not  to  the  rights  of  the 
parties.  Whether  the  statute  of  limita- 
tions does  or  does  not  bar  a  claim  on  be- 
half of  the  government  is,  therefore,  % 
judicial  question  to  be  determined  by  th-<> 
courts  and  not  by  the  Attorney-General 
(1897)  21  Op.  Atty.-Gen.  557. 


The  words  "penalty  or  forfeiture**  in 
this  section  refer, to  something  imposed  in 
a  punitive  way  for  an  infraction  of  a  pub- 
lic la^^',  and  do  not  include  a  liability  im- 
posed for  the  purpose  of  redressing  a 
private  injury,  even  though  the  wrongful 
act  be  a  public  offense  and  punishable  as 
such.  Meeker  v.  Lehigh  Val.  R.  Co., 
(1915)  236  U.  S.  412;  35  S.  Ct.  328,  69 
U.  S.  (L.  ed.)  644,  Ann.  Cas.  1916  B.  691. 
See  to  the  same  effect  Chattanooga 
Foundry,  etc.,  Co.  v.  Atlanta,  (1906)  203 
U.  S.  390,  27  S.  Ct.  65,  61  U.  S.  (L.  ed.) 
241,  affirming  (E.  D.  Tenn.  1900)  101  Fed. 
900. 

SUte  statutes  of  limitations.— The 
operation  of  state  statutes  of  limitations 
is  excluded  as  to  all  suits  for  penalties 
and  forfeitures  covered  by  this  section. 
U.  S.  V.  Banister,  (1895)  70  Fed.  44.  See 
also  McGlinchy  v.  U.  S.,  (1875)  4  Cliff. 
312,  16  Fed.  Caa  No.  8,803. 

Form  of  proceeding  as  affecting  applica- 
tion of  section. —  This  section  embraces  an 
action  of  debt  as  well  as  an  action 
on  information,  because  almost  every 
fine  or  forfeiture  under  penal  stat- 
utes may  be  recovered  in  either  form  of 
suit  The  statute  cannot  be  restricted  to 
the  form  of  proceeding,  but  applies  to  the 
subject-matter.  U.  S.  t\  Piatt,  (1840)  27 
Fed.  Cas.  No.  16,054o.     See  Stockwell  v. 
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Actions  affected  by  section  —  An  action 
for  damages  under  section  7  of  the  Anti- 
trust Act  of  July  2,  1890  (see  Trade  Com- 
binations AND  Trusts),  is  not  an  ac- 
tion for  a  penalty  within  the  meaning 
of  this  section.  Atlanta  v.  Chattanooga 
Foundry,  etc.,  Co.,  (1906)  203  U.  S.  390, 

27  a  Ct.  65,  61  U.  S,  (L.  ed.)  241,  affirm- 
ing  (1900)    101  Fed.  900. 

Violation  of  Interstate  Oommeroe  Aci.-^ 
The  section  is  not  applicable  to  a  liability 
existing  under  sections  8,  9,  14  and  16  of 
the  Act  to  regulate  commerce  (see  Inter- 
state Commerce),  since  the  liability 
sought  to  be  enforced  is  not  punitive  but 
strictly  remedial.  Meeker  i?.  Lehigh  Val, 
R.  Co.,  ( 1915)  236  U.  S.  412,  85  S.  Ct.  328, 
59  U.  S.    (L.   ed.)    644. 

But  in  Carter  v.  New  Orleans,  etc.,  R. 
Co.,  (C.  C.  A.  5th  Cir.  1906)  143  Fed.  99, 
74  C.  C.  A.  293,  it  was  held  that  an  action 
to  recover  damages  for  discrimination  in 
violation  of  the' Interstate  Conunerce  Act, 
providing  that  for  a  violation  of  the  terms 
of  the  Act  the  carrier  should  be  liable  to 
the  persons  injured  for  the  full  amount  ol 
damages  sustained,  and  for  a  reasonable 
counsel  or  attorney's  fee  to  be  taxed  by 
the  court,  was  within  the  five-year  limita- 
tion of  this  section.  Carter  v.  New  Or- 
leans, etc.,  R.  Co.,  (C.  C.  A.  6th  Cir, 
1906)  143  Fed.  99,  74  C.  C.  A.  293. 

Offenses  against  hanking  laws. — ^A  for- . 
feiture  of  the  rights,  privileges,  and  fran- 
chises of  a  bank,  under  R.  S.  sec.  5239 
(see  National  Banks),  is  one  which  ac- 
crues under  the  provisions  of  the  laws 
of  the  United  States,  and  is  therefore 
subject  to  the  limitation  of  this  section. 
Welles  V.  Graves,  (1890)  41  Jed.  459. 

A  suit  against  the  president  ol  a  bank 
to  recover  damages  for  the  injury  to  the 
bank  and  its  creditors  from  his  negligence 
and  bad  faith,  as  occupying  a  trust  rela- 
tion to  the  stockholders  and  to  the  assets 
in  his  hands,  is  not  a  suit  for  a  penalty 
or  forfeiture  for  a  violation  of  any  of  the 
acts  of  Congress  in.  relation  to  banking 
associations.  Steams  i;.  Lawrence,  (C.  C. 
A.  1897)  83  Fed.  738,  64  U.  S.  App.  532, 

28  C.  C.  A.  66. 

The  liability  of  the  directors  of  a  bank, 
under  R.  S.  sec.  5239  (see  National 
Banes),  is  dependent,  not  only  on  the 
fact  of  a  violation  of  some  one  or  more 
of  the  provisions  of  the  banking  laws,  but 
also  on  the  fact  of  causing  damage  by 
such  violation  to  the  association,  its  share- 
holders, or  other  parties,  and  such  liabil- 
ity is  not  to  be  deemed  a  penalty,  within 
the  meaning  of  that  term  as  used  in  this 
section.  Welles  v.  Graves,  (1890)  41  Fed. 
459. 

Collecting  delinquent  internal  revenue 
taxes. —  Under  this  section  the  government 
may  not  recover  unpaid  special  taxes  and 
penalties  against  persons  engaged  in  the 
ousinesB  of  rectifying,  purifying,  and  re- 
fining distilled  spirits,  for  a  longer  period 


than  five  years  from  the  date  of  suit 
brought  U.  S.  v.  Smith,  etc.,  Co.,  (1911) 
184  Fed.  532. 

Under  R.  S.  sec.  3184  (see  Internal 
Revenue),  providing  for  the  coUection 
of  delinquent  internal  revenue  taxes 
with  a  penalty  of  five  per  cent,  thereon 
and  interest  at  the  rate  of  one  per 
cent,  a  month,  such  interest  is  not  a 
penalty,  but  is  recoverable  as  interest,  and 
the  limitation  of  five  years,  prescribed  by 
section  1047  for  suits  to  recover  penalties, 
does  not  apply  to  a  suit  to  recover  such 
interest  as  a  part  of  the  debt.  U.  S.  r. 
Guest,  (C.  C.  A.  1906)  143  Fed.  456,  74 
C.  C.  A.  690. 

Customs  revenue  cases, —  This  section 
does  not  apply  to  customs  revenue  cases, 
which  are  subject  to  the  three-year  limi- 
tation for  similar  proceedings  **  accruing 
under  the  customs  revenue  laws  of  the 
United  States,"  which  is  provided  in  sec- 
tion 22,  Act  June  22,  1874,  ch.  391,  18 
Stat.  L.  190  (see  Customs  Duties)  .  U.  S. 
V.  Wittemann,  (C.  C.  A.  1907)  162  Fed. 
377,  81  C.  C.  A.  603. 

Action  on  official  bond. — An  action  of 
debt  against  a  surety  on  the  c^cial  bond 
of  an  officer  of  the  United  States  is  not  a 
suit  for  a  penalty  or  forfeiture  accruing 
under  the  laws  of  the  United  States.  The 
provisions  of  this  section  do  not  apply  to 
a  civil  action  upon  a  bond,  whether  it  be 
in  favor  of  the  United  States  or  a  private 
person.  Raymond  v.  U.  S.,  (1876)  14 
BUitchf.  51,  20  Fed.  Cas.  No.  11,596.  To 
the  same  effect  see  U.  S.  17.  U.  S.  Fidelity, 
etc.,  Co.,  (C.  C.  A.  4th  Cir.  1916)  221  Fed. 
27,  136  C.  C.  A.  553,  wherein  the  court 
held  that  this  section  refers  to  the  recov- 
ery of  a  statutory  penalty  or  forfeiture 
only,  and  has  no  application  to  a  suit 
brought  upon  the  bond  of  a  surety. 

Land  held  in  violation  of  law. — An  ac- 
tion brought  under  section  3  of  the  Act 
of  July  1,  1862,  ch.  126,  12  Stat.  L. 
501,  providing  that  all  real  esftate,  ex- 
ceeding a  certain  amount  in  value,  ac- 
quired or  held  by  any  corporation  or 
association  for  religious  or  charitable 
purposes,  during  the  existence  of  the  ter- 
ritorial government,  shall  be  forfeited,  etc., 
is  not  barred  by  this  section  when  the 
property  has  been  acquired  or  held  in  vio- 
lation of  the  law  within  five  years  before 
the  commencement  of  the  action.  "  In 
contemplation  of  law,  the  land  itself  is 
guilty,  and  it  is  the  guilt  of  the  land  that 
makes  it  forfeitable  by  reason  of  its  being 
employed  in  an  unlawful  use."  U.  S.  t;. 
Tithing  Yard,  (1^93)  9  Utah  273,  34  Pac. 
65. 

A  libel  in  rem  against  a  steamboat  to 
enforce,  by  the  condemnation  and  sale  of 
the  boat,  a  lien  created  by  R.  S.  sec.  4469 
(see  Steam  Vessels),  is  governed  by 
the  provisions  of  this  section,  and  the 
action  to  enforce  the  lien  accrues  when 
the  violation  of  the  law  is  established  by 
the  verdict  of  the  jury  and  the  judgment 
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of    the    court,    in    the    personal    action  Section  cited  in  U.  S.  v.  One  Dark  Bay 

against  the  master  and  owners.    Hatch  v.       Horse,  (1904)   130  Fed.  240. 
The  Boston,  (1880)  3  Fed.  807. 

Sec.  5292.  [Mitigation  or  remission  upon  summary  investigation 
before  district  judge.]  Whenever  any  person  who  shall  have  incurred  any 
fine,  penalty,  or  forfeiture,  or  disability,  or  may  be  interested  in  any  Vessel 
or  merchandise  which  has  become  subject  to  any  seizure,  forfeiture,  or  dis- 
ability by  authority  of  any  provisions  of  law  for  imposing  or  collecting  any 
duties  or  taxes,  or  relating  to  registering,  recording,  enrolling,  or  licensing 
vessels,  and  for  regulating  the  same,  or  providing  for  the  suppression  of 
insurrections  or  unlawful  combinations  against  the  United  States,  shall 
prefer,  his  petition  to  the  judge  of  the  district  in  which  such  fine,  penalty, 
or  forfeiture,  or  disability  has  accrued,  truly  and  particularly  setting  forth 
the  circumstances  of  his  case,  and  shall  pray  that  the  same  may  be  miti- 
gated or  remitted,  the  judge  shall  inquire,  in  a  summary  manner,  into  the 
circumstances  of  the  case ;  first  causing  reasonable  notice  to  be  given  to  the 
person  claiming  such  fine,  penalty,  or  forfeiture,  and  to  the  attorney  of  the 
United  States  for  such  district,  that  each  may  have  an  opportunity  of 
showing  cause  against  the  mitigation  or  remission  thereof ;  and  shall  cause 
the  facts  appearing  upon  such  inquiry  to  be  stated  and  annexed  to  the 
petition,  and  direct  their  transmission  to  the  Secretary  of  the  Treasury. 
The  Secretary  shall  thereupon  have  power  to  mitigate  or  remit  such  fine, 
forfeiture,  or  penalty,  or  remove  such  disability,  or  any  part  thereof,  if,  in 
his  opinion,  the  same  was  incurred  without  willful  negligence,  or  any  inten- 
tion of  fraud  in  the  person  incurring  the  same ;  and  to  direct  the  prosecu- 
tion, if  any  has  been  instituted  for  the  recovery  thereof,  to  cease  and  be 
discontinued,  upon  such  terms  or  conditions  as  he  may  deem  reasonable 
and  just.     [B,  S.] 

Act  of  March  3,  1797,  ch.  13,  1  Stat.  L.  506;  Act  of  Feb.  11,  1800,  ch.  6,  2  Stat.  L.  7; 
Act  of  March  2,  1803,  ch.  18,  2  Stat.  L.  210;  Act  of  July  13,  1861,  ch.  3,  12  Stat.  L. 
257;  Act  of  May  20,  1862,  ch.  81,  12  Stat.  L.  405. 

R.  S.  sees.  5292  to  6296  constitute  title  LXVIII  of  the  Revised  Statutes,  "  Remission 
of  Fines,  Penalties,  and  Forfeitures." 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  Feb.  27,  1877,  ch.  69, 
19  Stat.  L.  252.  The  amendment  consisted  in  adding  after  the  words  *'  licensing  vessels  " 
the  words  "  and  for  regulating  the  same,"  and  after  the  words  "  terms  or  conditions,"  at 
the  close,  the  word  "  as." 

As  to  relief  from  fines,  penalties,  and  forfeitures  under  the  customs  laws  see  the  title 
Customs  Duties. 

Source   of   section. —  This   section    was  (See  Customs  Duties,  vol.  2,  p.  1181.) 

taken  from  section  1  of  the  Act  of  March  (1895)    21  Op.  Atty.-Gen.  283.     See  also 

3,  1797.     (1911)  29  Op.  Atty.-Gen.  261.  (1894)   21  Op.  Atty.-Gen.  102. 

Defective  punctuation.— As  this  section  Fine,  penalty,  forfeiture,  or  disability. — 

is  printed,  it  is  liable  to  erroneous  con-  A  debt  due  to  the  United  States  under  a 

struction  by  reason  of  defective  punctua-  bond  given  for  duties  is  not  a  fine,  penalty, 

tion.     By   reference   to   the   title   of   the  forfeiture,   or   disability.      (1814)    1   Op. 

original  Act  of  1797,  it  would  seem  that  Atty.-Gen.  176. 

the    language   "  any    person,"    and    *'  any  A  forfeited  bond,  given  to  entitle  the 

fine,  penalty,"  etc.,  is  limited  to  the  "  cer-  party  to  the  benefit  of  drawback  of  duties 

tain  cases  therein  mentioned,"  which  are  on  merchandise  imported,  is  neither  a  fine, 

cases   "  levying   or  collecting   any   duties  penalty,  forfeiture,  nor  disability,  within 

or  taxes,"  and  **  registering  and  recording  the  meaning  of  this  statute.      (1829)    2 

of  ships,"  enrolling  and  licensing  ships,"  Op.  Atty.-Gen.  278. 

etc.  (1894)  20  Op.  Atty.-Gen.  705.  "AddifionaZ  dwfie«  "  provided  for  by  sec- 
Repeal  as  to  penal  duties. —  This  section  tion  7  of  the  Customs  Administrative  Act 
in  its  relation  to  penal  duties  under  the  of  June  10,  1890,  "Ch.  407,  are  penalties 
customs  laws  was  repealed  by  the  Anti-  within  this  and  the  next  sections,  and  sec- 
moiety  Act  of  June  22,  li^74,  ch.  391,  §  17.  tions  17-20  of  the  Antimoiety  Act  of  June 
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22,  1874,  ch.  391.  (See  Customs  Duties.) 
(1893)  20  Op.  Atty.-Gen.  660.  See  also 
(1843)  4  Op.  Atty.-Gen.  182. 

The  additional  tax  wider  R,  8.  9eo. 
4219,  (see  Tonnage  Duties),  of  fifty 
cents  per  ton,  attaching  to  a  vessel  by 
reason  of  noncitizenship  of  an  officer,  is 
not  a  penalty  which  can  be  remitted  or 
mitigated  imder  this  section.  (1881)  17 
Op.  Atty.-Oen.  120.  See  also  (1843)  4 
Op.  Atty.-Gen.  273;  In  re  Laidlaw,  (1890) 
42  Fed.  401. 

Maritime  prise. —  In  The  Gray  Jacket, 
(1866)  6  Wall.  342,  18  U.  S.  (L,  ed.)  646, 
it  was  held  that  the  Secretary  of  the 
Treasury  had  no  authority  to  remit  in 
any  case  of  property  captured  as  maritime 
prize  of  war. 

Duties  and  taxes  due  on  property  seized 
cannot  be  remitted  by  the  Secretary  of 
the  Treasury.  Dorsheimer  v.  U.  S.,  ( 1868) 
7  Wall.  166,  19  U.  S.  (L.  ed.)  187. 

Seizure  of  imported  merchandise. — 
The  Secretary  of  the  Treasury  is  without 
authority  to  remit  or  mitigate  a  seizure 
made  pursuant  to  the  provisions  of  sub- 
section 7  of  section  28  of  the  Act  of  Aug. 
5,  1909  (superseded  by  the  Underwowi 
Tariff  Act  of  Oct.  3,  1903,  ch.  16,  sec. 
Ill,  subsec.  I;  see  Customs  Duties), 
on  shipments  of  imported  merchandise 
where  the  appraised  value  of  such  mer- 
chandise exc^ded  their  entered  value  more 
than  75  per  cent.  (1911)  29  Op.  Atty.- 
Gen.  261. 

Time  of  exercising  authority  of  remis- 
sion.—  The  Supreme  Court  early  held  that 
the  authority  of  remission  given  bv  this 
section  existed  from  the  doing  of  the  act 
resulting  in  the  liability  until  the  fine  or 
forfeiture  was  reduced  to  actual  possession 
by  the  government,  and  could  be  exercised 
both  after  as  well  as  before  the  actual  ad- 
judication.    (1911)  29  Op.  Atty.-Gen.  261. 

Conditions  precedent  to  taking  cogni- 
sance of  petition. —  Two  particulars  are 
required  to  be  established  as  conditions 
precedent  to  taking  cognizance  of  a  peti- 
tion: (1)  that  the  petitioner  is  inter- 
ested in  the  subject  claimed  as  forfeited; 
(2)  that  a  case  of  forfeiture  actually  ex- 
ists, which  must  appear  by  sentence  of  con- 
demnation actually  passed  upon  the  sub- 
ject-matter; or  by  a  distinct,  unequivocal 
admission  of  the  party  intervening  by  pe- 
tition. The  Princess  of  Orange,  (1831) 
19  Fed.  Cas,  No.  11,431. 

Notice  of  application  for  remission. — 
Although  the  control  of  the  prosecution  is 
absolutely  in  the  United  States,  yet  this 
sectiiHi  expressly  requires  that  the  party 
claiming  the  forfeiture  shall  have  notice 
of  any  application  for  its  remission,  that 
he  may  have  opportunity  of  showing  cause 
against  such  remission,  and  the  collector, 
as  such  party,  is  entitled  to  appear  and 
make  all  legal  objections  to  the  applica- 
tion, whether  it  is  presented  by  the  United 


States  or  an  individual.  The  Princess  of 
Orange,  (1831)  19  Fed.  Cas.  No.  11,481. 

Appearance  by  district  attorney  for 
claimant. — ^After  a  forfeiture  has  been  de- 
clared, the  district  attorney  may  appear 
in  his  individual,  as  distinguished  from 
his  official,  capacity  to  support  a  petition 
for  remission.  The  Princess  of  Orange, 
(1831)    19  Fed.  Cas.  No.  11,431. 

Authority  of  court. —  "In  the  prelimi- 
nary steps  for  procuring  a  remission,  the 
court,  in  the  first  instance,  inquires  sum- 
marily into  the  facts  and  circiunstances  of 
the  case,  and  reports  them  to  the  secre- 
tary. It  reports  facts  and  not  the  evi- 
dence of  facts.  In  making  this  statement 
the  judge  acts  judicially.  The  facts  must 
be  nrov^  by  legal  and  competent  evidence, 
and  of  the  competency  of  the  evidence  he 
must  judge.  Tne  evidence  must  not  only 
be  competent  •  and  conduce  to  prove  the 
facts  stated,  but  must  satisfy  the  judicial 
conscience  of  the  judge  that  they  are  true. 
But  whether,  when  proved,  they  are  suffi- 
cient to  establish  tne  further  fact  that 
the  forfeiture  was  incurred  without  wilful 
negligence  or  intention  of  fraud,  is  re- 
ferred exclusively  to  the  judgment  of  the 
Secretary  of  the  Treasury.  It  does  not 
belong  to  the  judge  to  express  an  opinion 
on  this  point."  The  Palo  Alto,  (1847)  2 
Ware  344,  18  Fed.  Cas.  No.  10,700.  See 
also  The  Margaretta,  (1815)  2  Gall.  516, 
16  Fed.  Cas.  No.  9,072. 

The  power  of  remission  being  conlined 
exclusively  to  the  Secretary  of  the  Treas- 
ury, the  act  of  the  court  in  making  the 
order  of  restoration  is  more  in  the  nature 
of  a  ministerial  than  of  a  judicial  act,  for 
it  is  simply  to  carry  into  effect  the  remis- 
sion, so  that  the  order  of  the  court  is  not 
such  a  judicial  act  as  would  prevent  the 
operation  of  a  revocation  by  the  secretary 
of  the  warrant  of  remission.  The  Palo 
Alto,  (1847)  2  Ware  344,  18  Fed.  Cas. 
No.  10,700. 

The  judge  does  not  act  solely  in  a  minis- 
terial capacity  in  taking  the  proceedings 
required  by  this  statute.  "  He  does  so 
undoubtedly  in  reporting  the  facts  after 
ascertaining  what  the  facts  are,  because 
he  is  not  authorized  by  the  act  to  express 
any  opinion  upon  their  sufficiency  or 
effect;  but  he  takes  the  proofs  judicially, 
and  must  accordingly  decide  upon  the 
competency  and  pertinency  of  the  proofs 
offered,  and  it  must,  as  a  necessary  inci- 
dent to  the  duty  required  of  him  by  the 
act,  devolve  upon  him  to  decide  whether 
or  no  a  case  exists  of  which  he  can  take 
cognizance."  The  Princess  of  Orange, 
(1831)   19  Fed.  Cas.  No.  11,431. 

Authority  of  secretary  —  Generally. — 
Whether  the  facts  found  by  the  judge 
''  are  sufficient  to  establish  the  further  fact 
that  the  forfeiture  was  incurred  without 
wilful  negligence  or  intention  of  fraud,  is 
referred  exclusively  to  the  judgment  of 
the  Secretary  of  the  Treasury.     It  does 
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not  belonff  to  the  judge  to  express  an  opin- 
ion on  this  point.  The  secretary  forms 
his  opinion  on  the  facts  stated  alone,  and, 
under  the  law,  no  evidence  can  be  sub- 
mitted to  him  by  either  or  both  parties, 
as  it  is  not  on  the  evidence,  but  on  the 
facts  found  and  stated,  that  he  is  to  act." 
Either  party  may  express  dissatisfaction 
to  the  secretary,  who  may  reniand  the 
case  to  the  judge  to  make  further  inquiry, 
and  on  such  re-examination  the  facts  may 
be  restated  or  the  statement  may  be 
amended,  but  it  is  only  on  such  restate- 
ment that  the  secretary  can  act,  and  not 
on  the  evidence.  The  Palo  Alto,  (1847) 
2  Ware  344,  18  Fed.  Cas.  No.  10,700.  See 
Gallego  V.  U.  S.,  (1820)  1  Brock.  430,  9 
Fed.  Cas.  No.  6,201;  (1896)  21  Op.  Atty.- 
Gen.  289. 

The  power  of  remission  is  confined  ex- 
clusively to  the  discretion  of  the  Secretary 
of  the  Treasury,  and  when  he  has  decided 
the  court  has  no  judgment  to  exercise  on 
the  subject,  but  is  bound  to  issue  the 
order  of  restoration.  The  Palo  Alto, 
(1847)  2  Ware  344,  18  Fed.  Cas.  No. 
10,700. 

It  is  not  compulsory  upon  the  secretary 
to  exercise  the  power  of  remission,  but  it 
is  a  subject  submitted  to  his  sound  dis- 
cretion. The  Margaretta,  (1815)  2  Gall. 
516,  16  Fed.  Cas.  No.  9,072. 

Sufficiency  of  facts. —  When  the  state- 
ment of  facts  is  transmitted  to  the  secre- 
tary, his  opinion  as  to  their  sufficiency  to 
brin^  the  case  within  the  statute  is  con- 
clusive, and  cannot  be  questioned  in  any 
collateral  inquiry.  The  Margaretta, 
(1815)  2  Gall.  616,  16  Fed.  Cas.  No. 
9,072.  See  The  C!otton  Planter,  (1810) 
1  Paine  23,  6  Fed.  Cas.  No.  3,270. 

The  secretary  may  impose  terms  as 
conditions  precedent  to  the  remission  of 
a  forfeiture,  and  may  require  not  only  the 
payment  of  the  costs  of  the  prosecution, 
but  of  additional  or  penal  duties  for 
undervaluation  of  forfeited  imported  mer- 
chandise. Jungbldth  V,  Redfield,  (1858)  . 
4  Blatchf.  219,  14  Fed.  Cas.  No.  7,583. 

But  the  secretary  cannot  mitigate  or 
remit  upon  any  terms  or  conditions  which 
would  leave  the  officer  who  seized  liable 
to  a  suit  for  damages.  (1852)  5  Op. 
Atty.-Gen.  658. 

The  secretary  may  revoke  a  toarrant  of 
remission  at  any  time  before  the  precept 
of  a  court  carrying  it  into  effect  is  finally 
executed  by  the  delivery  of  the  goods  to 
the  claimant.  The  Palo  Alto,  (1847)  2 
Ware  344,  16  Fed.  Cas.  No.  10,700. 

After  a  fine  has  been  paid  to  and  dis- 
tributed by  the  collector,  the  secretary 
has  no  power  to  remit  anv  part  thereof. 
(1900)  23  Op.  Atty.-Gen.  *237.  See  also 
(1837)  3  Op.  Atty.-Gen.  237;  U.  S.  f?. 
Collier,  (1855)  3  Blatchf.  325,  25  Fed. 
Cas.  No.  14,833. 

Conditional  remission. —  When  the  re- 
mission is  conditional  on  payment  of  cottsi 
it  is  a  condition  precedent,  and  the  re* 


mission  is  inoperative  until  the  costs  are 
paid.  And  when  the  costs  are  tendered, 
but  the  attorney  declines  to  receive  them, 
because,  the  collector  not  having  furnished 
him  with  the  item  of  the  costs  of  seizure 
and  custody,  he  was  unable  to  complete 
the  taxation,  such  tender  is  equivalent  to 
payment  for  the  purpose  of  vesting  in  the 
claimant  a  riffht  to  the  possession  of  the 
property,  and  an  order  of  -restitution 
ought  not  to  be  delayed.  The  Palo  Alto, 
(1847)  2  Ware  344,  18  Fed.  Cas.  No. 
10,700. 

The  part  claimed  by  officers  of  the  gor- 
emment  in  a  penalty  or  forfeiture  is  in- 
cluded in  the  effect  of  the  remission  of 
the  fine,  penalty,  or  forfeiture.  U.  S.  v. 
Morris,  (1822)  1  Paine  209,  26  Fed.  Cka. 
No.  15,816,  affirmed  (1826)  10  Wheat. 
246,  6  U.  8.  (L.  ed.)  814.  See  also  The 
Princess  of  Orange,  (1831)  19  Fed.  Cas. 
No.  11,431;  M^Lane  «.  U.  S.,  (1832)  6 
Pet.  404,  8  U.  8.  (L.  ed.)  443;  (1847) 
4  Op.  Atty.-Gen.  573.  Bnt  see  The  HoUen, 
(1818)  1  Mason  431,  12  U.  S.  (L.  ed.) 
6,608;  The  Margaretta,  (1815)  2  GaU. 
515,  16  Fed,  Cas.  No.  9,072. 

In  U.  S.  v.  Lancaster,  (1821)  4  Wash. 
64,  26  Fed.  Cas.  No.  15,557,  it  was  held 
that  the  power  of  remission  extended  to 
the  interest  of  an  individual  in  the  pen- 
alty any  time  before  judgment. 

Postponement  of  trial  for  penalty. —  II 
an  action  is  pending  to  recover  the  penalty 
the  court  need  not  postpone  the  trial  of 
the  cause  until  the  Secretary  of  the  Treas- 
ury shall  have  acted  upon  a  petition  of 
the '  defendant  for  a  remission  of  such 
penalty.  Peacock  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1903)  125  Fed.  583,  60  C.  C.  A.  389. 

Discontinuance  of  prosecution. — A  prose- 
cution is  not  at  an  end,  in  legal  or  com- 
mon phraseology,  so  long  as  an  execution 
be  necessary  to  produce  the  fruits  of  it, 
and  the  Secretary  of  the  Treasury  may 
direct  the  prosecution  to  be  discontinued 
at  any  time  t>rior  to  the  receipt  of  the 
money,  even  if  the  power  to  direct  a  re- 
mission does  not  extend  to  the  money 
after  it  has  been  received  and  distributed. 
U.  S.  V.  Morris,  (1S22)  1  Paine  209,  26 
Fed.  Cas.  No.  15,816,  affirmed  (1865)  10 
Wheat.  246,  6  U.  S.  (L.  ed.)  314.  See 
U.  S.  V,  Collier,  (1855)  3  Blatchf.  326,  26 
Fed.  Cas.  No.  14,833. 

Writ  of  restoration. —  The  warrant  of 
remission  does  not  give  the  claimant  a 
direct  authority  to  retake  the  goods,  but 
on  filing  the  remittitur  and  complying 
with  its  terms,  the  court  will  direct  a 
precept  to  be  issued  for  the  restoration 
of  the  property,  and  order  the  suit  to  be 
dismissed.  The  statute  does  not  in  such 
cases  direct  a  writ  of  restoration,  but  it  is 
necessary  to  the  orderly  course  of  judicial 
proceedings,  so  that  the  record  may  show 
what  disposition  is  made  of  the  property. 
The  Palo  Alto,  (1847)  2  Ware  344,  18 
Fed.  Cas.  No.  10,70a 
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Appeal.— Na  appeal  to  the  Court  of  of  the  Treasury.  Doraheimer  c.  U.  S., 
aaims  or  to  any  other  court  can  be  ad-  (1868)  7  Wall.  166,  19  U.  S.  (L.  ed.) 
mitted  from  the  decision  of  the  Secratary       187. 

Sec.  5293.  [Eemiasion  upon  invertisration  mider  rejrulations  of  Beore- 
tary  of  Treainiry.]  The  Secretary  of  the  Treasury  is  authorized  to  pre- 
scribe such  rules  and  modes  of  proceeding  to  ascertain  the  facts  upon  which 
an  application  for  remission  of  a  fine,  penalty,  or  forfeiture  is  founded,  as 
he  deems  proper,  and,  upon  ascertaining  them,  to  remit  the  fine,  penalty, 
or  forfeiture,  if  in  his  opinion  it  was  incurred  without  willful  negligence 
or  fraud,  in  either  of  the  following  cases : 

First.  If  the  fine,  penalty,  or  forfeiture  was  imposed  under  authority  of 
any  revenue  law,  and  the  amount  does  not  exceed  one  thousand  dollars. 

Second.  Where  the  case  occurred  within  either  of  the  collection-districts 
in  the  States  of  California  or  Oregon. 

Third.  If  the  fine,  penalty,  or  forfeiture  was  imposed  under  authority  of 
any  provisions  of  law  relating  to  the  ipaportation  of  merchandise  from 
foreign  contiguous  territory,  or  relating  to  manifests  for  vessels  enrolled 
or  licensed  to  carry  on  the  coasting-trade  on  the  northern,  northeastern, 
and  northwestern  frontiers. 

Fifth.  If  the  fine,  penalty,  or  forfeiture  was  imposed  by  authority  of 
any  provisions  of  law  for  levying  or  collecting  any  duties  or  taxes,  or  relat- 
ing to  registering,  recording,  enrolling,  or  licensing  vessels,  and  the  case 
arose  within  the  collection-district  of  Alaska,  or  was  imposed  by  virtue 
of  any  provisions  of  law  relating  to  fur-seals  upon  the  islands  of  Saint 
Paul  and  Saint  George.    [B.  S,] 

Act  of  July  14,  1832,  ch.  233,  4  Stat.  L.  697;  Act  of  Sept.  28,  1860,  ch.  79,  9  SUt.  L. 
609;  Act  of  June  27,  1864,  ch.  164,  13  Stat.  L.  198;  Act  of  July  18,  1866,  ch.  201,  14 
Stat.  L.  182;  Act  of  July  27,  1868,  ch.  273,  15  Stat.  L.  242;  Act  of  July  1,  1870,  ch.  185, 
16  Stat.  L.  179;  Act  of  July  1,  1870,  ch.  189,  16  Stat.  L.  182. 

.  As  originally  enacted,  the  first  suhdivision  of  this  section  was  as  follows:  "If  the 
fine,  penalty,  or  forfeiture 'was  imposed  under  authority  of  any  provisions  of  law  for 
imposing  or  collecting  any  duties  or  taxes,  or  relating  to  registering,  recording,  enroll- 
ing, or  boensing  vessels,  uid  the  amount  does  not  exorad  fifty  doUara."  The  Act  of  Feb. 
27,  1877,  ch.  69,  19  Stat.  L.  253,  amended  this  original  section  in  the  following  terms: 
'*  Section  fifty-two  hundred  and  ninety-three  is  amended  by  striking  out  the  nrst  sub- 
division, and  transposinff  the  fourth  subdivision  so  aa  to  read  as  the  first  subdivision." 
The  matter  in  the  text  has  been  arranged  in  accordance  with  this  amendment.  There 
is  now  no  subdivision  "  fourth." 

As  to  provisions  for  the  remission  of  penalties,  etc,  under  the  customs  laws,  see  the 
title  Customs  Dutdes. 

"Any  revenue  law  **  includes  the  •  inter-  same  consignee  representing  two  different 

nal  revenue  laws  as  well  as  the  customs  principals,  penal  duties  were  levied;   on 

revenue  laws.     (1901)   23  Op.  Atty.-Gen.  each  invoice  the  penal  duty  was  less  than 

398.  one  thousand  dollars,  but  the  duties  if 

The  limit  of  one  thousand  dolUrs,  re-  combined  exceeded  one  thousand  dollars, 
ferred  to   in  this   section,   refers  to   the  xhe  Secretary  of  the  Treasury  had  author- 
amount  of  the  penalty  to  be  remitted,  and  j^     ^^  ^^^^  ^^ese  penal  duties.     (1895) 
not  to  the  value  of  the  merchandise  whose  oi  n«    A^f^  Pan    osa 
importation  led  to  the  imposition  of  the  ^^  J^P"  :^„J,*:^  I^i  wJlL  ^^  ^„x   ini«n.Aii 

thorized  to  remit  untU  after  the  proper  the  special  tax  levied  ""der  section  2  of 

proceeding     before    the     district    %dge,  *!»«  ^^^  ^^^e'V"^  ^^t ^^  ^^^^' F^^^^^^^" 

(1894)    21   Op.  Atty.-Gen.    101.  mitted  ^nde^  this  section.     (1901)  23  Op. 

Upon  an  entry  covering  two  invoices  of  Atty.-Gen.  398.     See  also   (1882)    17  Op. 

•i^gsr  imported  by  l^e  same  vessel  to  the  Atty.?Gton.  433. 
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Fraudttlent  ttndeirAluation  by  one  mem- 
ber of  finn. —  When  one  member  of  a  firm, 
in  entering  goods  consigned  to  the  firm, 
has  committed  a  fraudulent  undervalua- 
tion, the  Secretary  of  the  Treasury  is  not 
authorijEed  to  remit  the  consequent  penal- 
ties  or  "  additional  duties "  imposed  by 
the  Customs  Administrative  Act  (see  Cus- 
toms Duties).  When  a  fraud  has  been 
committed  or  attempted  by  one  member  of 
a  partnership  in  a  transaction  which  he  is 
conducting  on  behalf  of  the  firm,  it  is  not 
regarded  aa  his  individual  act  simply,  but 
the  firm,  as  a  firm,  is  regarded  as  guilty. 
(1894)  21  Op.  Atty.-Gen.  90. 

Forfeittire  for  killing  fur  seals. —  The 
power  of  remission  resides  in  the  Secre- 
tary of  the  Treasury  under  the  fifth  para- 
graph of  this  section,  in  a  case  of  the 
forfeiture  of  a  vessel  for  being  engaged  in 
the  killing  of  fur  seals  in  violation  of  the 
provisions  of  R.  S.  sec.  1956  (see  Alaska), 
only  when  the  forfeiture  "  was  imposed  by 
virtue  of  any  provisions  of  law  relating  to 
fur  seals  upon  the  islands  of  St.  Paul  and 


St   George."      (1887)    18  Op.   Atty.-Gen. 
584;   (1887)   19  Op.  Atty.-Gen.  5. 

Before  this  section  was  amended  by  the 
Act  of  Feb.  27,  1877,  the  Attorney-General 
said  that  the  Secretary  of  the  Treasury 
had  "  power  to  remit  finetf,  penalties,  or 
forfeitures  imposed  under  authority  of  the 
laws  mentioned  in  the  first  paragraph  of 
section  5293,  excepting  such  of  those  laws 
as  relate  to  the  registering,  recording,  en- 
rolling, or  licensing  of  vessels,  in  cases 
where  the  amount  of  the  fine,  penalty,  or 
forfeiture  does  not  exceed  one  thousand 
dollars,  and  where  there  has  been  no  sum- 
mary inquiry  and  statement  of  facts  by  a 
judge,  as  provided  for  in  section  5292  of 
the  Revised  Statutes;  that  where  the  fine, 
penalty,  or  forfeiture  was  imposed  under 
any  of  the  laws  above  excepted  you  have 
power  to  remit  the  same,  without  sum- 
mary inquiry  and  statement  provided  for 
in  section  5292,  if  the  amount  does  not 
exceed  fifty  dollars,  but  not  if  it  exceeds 
that  sum.'^'  (1874)  14  Op.  Atty.-Gen. 
454. 


Sec.  5294.  [Bemission  or  mitigation  of  fines,  penalties,  and  forfeitures 
nnder  laws  relating  to  vessels  —  informers'  rights.]  The  Secretary  of  the 
Treasury  may,  upon  application  therefor,  remit  or  mitigate  any  fine,  pen- 
alty, or  forfeiture  provided  for  in  laws  relating  to  vessels  or  discontinue 
any  prosecution  to  recover  penalties  or  relating  to  forfeitures  denounced 
in  such  laws,  excepting  the  penalty  of  imprisonment  or  of  removal  from 
office,  upon  such  terms  as  he,  in  his  discretion,  shall  think  proper;  and  all 
rights  granted  to  informers  by  such  laws  shall  be  held  subject  to  the  Secre- 
tary's powers  of  remission,  except  in  cases  where  the  claims  of  any  informer 
to  the  share  of  any  penalty  shall  have  been  determined  by  a  court  of  com- 
petent jurisdiction  prior  to  the  application  for  the  remission  of  the  penalty 
or  forfeiture ;  and  the  Secretary  shall  have  authority  to  ascertain  the  facts 
upon  all  such  applications  in  such  manner  and  under  such  regulations  as 
he  may  deem  proper.    [R.  8.] 

This  section  was  amended  "  so  as  to  read  as  "  above  given  by  the  Act  of  March  2, 
1896,  ch.  37,  29  SUt.  L.  39. 

Originally  this  section  was  as  follows: 

"Sec.  6294.  The  Secretary  of  the  Treasury  may,  upon  application  therefor,  remit  or 
mitigate  any  fine  or  penalty  provided  for  in  laws  relating  to  steam-vessels,  or  discon- ' 
tinue  any  prosecution  to  recover  penalties  denounced  in  such  laws,  excepting  the  penalty 
of  imprisonment,  or  of  removal  from  office,  upon  such  terms  as  he,  m  his  discretion, 
shall  think  proper;  and  all  rights  granted  to  informers  by  such  laws  shall  be  held 
subject  to  the  Secretary's  power  of  remission,  except  in  cases  where  the  claims  of  any 
informer  to  the  share  of  any  penalty  shall  have  been  determined  bv  a  court  of  competent 
jurisdiction,  prior  to  the  application  for  the  remission  of  the  penalty;  and  the  Secretary  - 
shall  have  authority  to  ascertain  the  facts  upon  all  such  applications,  in  such  numner 
and  under  such  regulations  as  he  may  deem  proper."  Act  ni  Feb.  28,  1871,  ch.  100,  16 
Stat.  L.  458. 

It  was  first  amended  by  an  Act  of  Dec.  15,  1894,  ch.  7,  28  Stat.  L.  595,  by  substituting 
the  word  "  vessels  "  for  "  steam-vessels  "  where  it  occurred  in  the  first  sentence  of  the 
section.    It  was  again  amended  by  the  Act  of  March  2,  1896,  ch.  37,  29  Stat  L.  -39,  to . 
read  as  given  in  the  text. 

For  provisions  relating  to  the  remission  of  fines,  etc.,  incurred  under  the  customs 
laws,  see  the  title  Customs  Duties. 


Scope  of  section. —  In  Findlay  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1915)  225  Fed.  337, 
139  C.  C.  A.  207,  the  court,  commenting  on 


the  scope  of  this  section,  said:  "Section 
5294  of  the  Revised  Statutes  had  its  ori- 
gin as  section  64  of  the  Act  of  Feb.  28| 
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1871,  entitled,  'An  Act  to  provide  for 
the  better  security  of  life  on  board  of' 
▼essels  propelled  in  whole  or  in  part  by 
steam,  and  for  other  purposes.'  16  Stat. 
440,  458.  .  .  .  The  limitation  here  placed 
upon  the  authority  of  the  Secretary  of  the 
Treasury  to  remit  or  mitisate  only  the 
fines  and  penalties  provided  in  that  act 
and  to  discontjnue  only  the  prosecutions 
to  recover  oenalties  denounced  in  that  act 
is  so  plainly  stated  that  further  inquiry 
seems  out  of  place,  but,  in  view  of  the 
method  adopted  by  the  Revision  Commis- 
sion in  incorporating  the  provisions  of 
this  act  into  tne  Revised  Statutes  in  1874, 
it  will  be  well  to  notice  that  every  provi- 
sion of  the  section,  including  the  exception, 
relating  to  imprisonment  and  removal 
from  office,  and  the  rights  of  informers, 
had  direct  and  apt  relation  to  other  sec- 
tions of  that  act.  The  act  contains  71 
sections,  and  relates  to  the  supervision 
and  inspection  of  hulls,  boilers,  etc.,  of 
vessels  navigating  the  lakes,  bays,  inlets, 
sounds,  rivers,  harbors,  or  other  navigable 
waters  of  the  United  States,  when  such 
waters  are  common  highways  of  commerce 
or  open  to  general  or  competitive  naviga- 
tion, including  coastwise  seagoing  vessds, 
and  vessels  navigating  the  Great  Lakes 
when  navigating  within  the  jurisdiction 
of  the  United  States.  It  is  provided  that 
the  act  shall  not  apply  to  public  vessels 
of  the  United  States  or  vessels  of  other 
countries,  nor  to  boats  propelled  in  whole 
or  in  part  by  steam  for  navigating  canals. 
Sixty-six  of  these  sections  were  carried 
into'  the  Revised  Statutes  without  sub- 
stantial change  as  sections  4390  to 
4500,  under  title  52,  entitled  'Regula- 
tion of  Steam  Vessels.'  [See  Steam  Ves- 
sels.] Section  71,  the  last  section  of 
the  Act  of  1871,  was  a  repealing  section 
of  previous  acts,  and  necessarily  disap- 
peared in  the  revision.  The  remaining 
four  sections  were  transferred  to  other 
titles  of  the  Revised  Statutes;  section  64, 
the  section  now  under  consideration,  be- 
coming section  5204  of  the  Revised  Stat- 
utes, and  incorporated  under  title  68  with 
other  sections  of  the  same  general  charac- 
ter under  the  title  'Remission  of  Fines, 
Penalties,  and  Forfeitures.'  But  the  sec- 
tion as  revised  was  not  enlarged  in  its 
scope  and  did  not  lose  its  identity  or  rela- 
tion to  the  other  sections  of  the  Revised 
Statutes  to  which  it  had  previously  been 
related  in  the  original  act  before  the  re- 
vision. This  identity  and  relation  was  in- 
dicated and  preserved  by  striking  out  the 
words  'this  act'  in  the  original  statute 
and  inserting  in  lieu  thereof  in  the  Re- 
vised Statutes  the  words  '  provided  for  in 
laws  relating  to  steam  vessels,'  pointing 
directly  to  title  52,  entitled  '  Reflation 
of  Steam  Vessels,'  where  the  remainder  of 
the  Act  of  February  28,  1871,  had  been 
transferred.  The  identity  and  relation  was 
further  indicated  and  preserved  in  the  Re- 
rised  Statutes  by  retaining  the  exceptions 
3  — F.  S.  A.— 12 


relating  to  imprisonment  and  removal 
from  office  and  the  rights  of  informers, 
precisely  as  they  appeared  in  the  original 
section,  where  they  had  a]^t  relation  to 
other  sections  of  the  original  act,  and 
when  transferred  had  apt  relation  to  other 
sections  of  title  62.  It  thus  appears  that 
the  authority  of  the  Secretarv  of  the 
Treasury  under  section  5204  of  the  Re- 
vised Statutes  was  limited  to  the  remis- 
sion or  mitigation  of  the  fines  and  penal- 
ties provided  for  in  the  laws  relating  to 
steam  vessels  navigating  the  navigable 
waters  of  the  United  Slates,  and  to  the 
discontinuance  of  prosecutions  to  recover 
penalties  denounced  in  such  laws  as  con- 
tained in  title  52  of  the  Revised  Statutes." 

Constitutionality. —  The  President,  un- 
der the  unqualified  grant  of  power  to 
pardon  offenses  against  the  United  States, 
may  remit  fines,  penalties,  and  forfeitures 
of  every  description  arising  under  the  laws 
of  Congress,  and  this  constitutional  power 
in  these  respects  cannot  be  interrupted, 
abridged,  or  limited  by  any  legislative 
enactment.  But  that  power  is  not  exclu- 
sive in  the  sense  that  no  other  officer  can 
remit  forfeitures  or  penalties  incurred  for 
the  violation  of  the  laws  of  the  United 
States.  If  there  can  be  any  doubt  as  to 
the  constitutionality  of  such  legislation, 
the  practice  in  reference  to  remissions  by 
the  Secretary  of  the  Treasury  and  other 
officers  has  been  observed  and  acquiesced 
in  for  nearly  a  century,  and  ought  not  to 
be  disturbed.  The  taura,  (1885)  114 
U.  S.  411,  6  S.  Ct.  881,  20  U.  S.  (L.  ed.) 
147.  But  see  Ex  p.  Marquand,  (1815) 
2  Gall.  652,  16  Fed.  Cas.  No.  0,100. 

But  in  Steamboat  Minnesota  Case, 
(1864)  11  Op.  Atty.-Gen.  122,  the  Attor- 
ney-General advised  the  President  that  the 
President  had  the  power  neither  to  remit 
a  forfeiture  incurred  for  a  violation  of 
section  2  of  the  Act  of  July  7,  1838,  which 
provided  for  the  forfeiture  of  a  vessel  for 
transporting  goods  or  passengers  without 
a  license,  nor  to  afford  relief  against  a 
judgment  which  might  have  been  entered 
upon  a  bond  accepted  by  a  district  court 
as  a  substitute  for  the  vessel  seized  under 
the  authority  of  the  statute.  The  for- 
feiture incurred  in  such  a  case  was  one 
within  the  remitting  power  of  the  Secre- 
tary of  the  Treasury,  under  this  statute, 
and  he  alone  had  authority,  under  the  law, 
to  mitigate  the  same.  The  grant  of  power 
in   the  Constitution  to  the  President  to 

gEirdon  ''  offenses  against  the  United 
tates  "  is,  in  its  terms,  and  in  its  obvious 
sense,  limited  to  offenses,  to  crimes  and 
misdemeanors  against  the  United  States, 
and  does  not  embrace  any  case  of  forfeit- 
ure, loss,  or  condemnation  not  imposed  by 
law  as  a  punishment  for  an  offense.  See 
also  (1863)  10  Op.  Atty.-Gen.  452.  But 
see  (1847)  4  Op.  Atty.-Gen.  673. 

The  phrase  "relating  to  veMela"  does 
not  mean  to  include  all  laws  which  may 
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affect  vessels,  however  remotely  or  in- 
directly, but  rather  the  laws  which  relate 
to  and  reflate  vessels  on  the  side  of 
commerce  and  navigation  as  their  original 
and  direct  purpose.  So  that  the  remission 
of  a  fine  to  which  a  vessel  or  her  master 
is  liable  under  section  10  of  the  Act  of 
March  3,  1891,  26  Stat.  L.  1086  (super- 
seded by  the  Act  of  Feb.  20,  1907,  ch. 
1134,  sec.  19;  see  Immigration),  for  allow- 
ing the  escape  of  three  alien  immigrants 
whose  dei)ortation  had  been  duly  ordered, 
is  unprovided  for.  (1900)  23  Op.  Atty.- 
Gen.  271.  See  also  (1894)  20  Op.  Atty.- 
Gen.  705. 

Remission  after  suit  instituted.—  The 
Secretary  of  the  Treasury  may  remit  a 
penalty  after  a  suit  for  its  recovery  has 
been  instituted  by  a  private  person.  "  If 
the  libelant  had,  by  virtue  of  his  suit,  an 
inchoate  interest  in  such  penalties,  that 
interest  was  acquired  subject  to  the  power 
of  the  secretary  to  destroy  it  by  a  remis- 
sion applied  for  before  the  right  is  ascer- 
tained and  established  by  the  judgment  of 
the  proper  court."  The  Laura,  (1885) 
114  U.  S.  411,  6  S.  a.  «81,  29  U.  S. 
(L.  ed.)  147. 

Distinction  between  compromise  and  re- 
mission.—  There'  is  a  clear  distinction  be- 
tween the  compromise  of  a  doubtful  case, 
as  under  R.  S.  sec.  3469  (see  Claims),  and 
the  remission  of  a  penalty,  forfeiture,  or 
disability,  as  under  this  section.  The 
former  power  is  a  fiscal  one,  but  the  latter 
is  in  the  nature  of  a  pardoning  power. 
(1895)  21  Op.  Atty.-Gen.  264.  See  also 
(1900)  23  Op.  Atty.-Gen.  18;  (1899)  19 
Op.  Atty.-Gen.  344.  But  see  (1894)  20 
Op.  Atty.-Gen.  727. 

Amendment  as  including  forfeitures. — 
The  Attorney-General  advised  ^lie  Secre- 
tary of  the  Treasury  that  this  section  as 


amended  by  the  Act  of  Dec.  16,  1894, 
ch.  7,  did  not  authorize  the  remission  of 
forfeitures.  ''A  clear  omibsiou  n\.m  a 
statute  like  this  oannot  be  supplied  upon 
any  considerations  of  supposed  oversight, 
inconsistency,  or  hardship."  (1896)  21 
Ojp.  Atty.-Gen.  291.  (This  opinion  was 
given  on  Jan.  10,  1896;  and  on  March  2, 
1896,  this  section  was  further  amended, 
evidently  to  supply  the  omission  pointed 
out.) 

Authority  of  Secretary  of  Commerce 
and  Labor.-^In  (1911)  29  Atty.-Gen.  149, 
it  was  held  that  the  Act  of  February  14, 
1903,  establishing  the  Department  of  Com- 
merce and  Labor  and  transferring  to  it 
certain  duties  then  performed  by  the  Sec- 
retary of  Treasury  conferred  on  the  Secre- 
tary of  that  department  the  authority  to 
remit  under  this  section. 

An  application  for  remission  of  fines 
and  penalties  is  obviously  based  upon  an 
admission  that  the  fine  or  penalty  has 
been  incurred.  Flndlay  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1916)  225  Fed.  337,  139  C.  C.  A. 
207. 

Remission  of  costs. —  The  costs  which 
are  not,  as  a  general  rule,  charged  against 
the  defendant  when  proceedings  are  dis- 
continued by  the  plaintiff,  may  be  remitted 
or  mitigated  by  the  Secretary  of  Commerce 
and  Labor  in  accordance  with  the  pro- 
visions of  this  section.  (1911)  29  Op. 
Atty.-Gen.  149. 

Remission  of  penalty  after  final  judg- 
ment—  The  Secretary  of  Commerce  and 
Labor  has  authority  under  this  section,  to 
remit  a  penalty  after  entry  of  final  judg- 
ment incurred  for  violating  a  provision  of 
l«w  relating  to  vessels  and  seaman  and  to 
discontinue  the  prosecution.  (1911)  29 
Op.  Atty.-Gen.  149. 


Sec.  5295.  [Officers  and  informers  may  be  witnesses.]  Any  officer  or 
other  person  entitled  to  or  interested  in  a  part  or  share  of  any  fine,  penalty, 
or  forfeiture  incurred  under  any  law  of  the  United  States,  may  be  examined 
as  a  witness  in  any  of  the  proceedings  for  the  recovery  of  such  fine,  penalty, 
or  forfeiture  by  either  of  the  parties  thereto,  and  such  examination  shsdl 
not  deprive  such  witness  of  his  share  or  interest  in  such  fine,  penalty,  or 
forfeiture.     [R,  8.] 

Act  of  Feb.  28,  1865,  ch.  67,  13  Stat.  L.  442. 

Sec.  5296.  [Discharge  of  indigent  convicts.]  When  a  poor  convict, 
sentenced  by  any  court  of  the  United  States  to  be  imprisoned  and  pay  a 
fine,  or  fine  and  cost,  or  to  pay  a  fine,  or  fine  and  costs,  has  been  confined 
in  prison  thirty  days,  solely  for  the  non-payment  of  such  fine,  or  fine  and 
costs,  such  convict  may  make  application  in  writing  to  any  commissioner 
of  the  United  States  court  in  the  district  where  he  is  imprisoned  setting 
forth  his  inability  to  pay  such  fine,  or  fine  and  costs,  and  after  notice  to 
the  district  attorney  of  the  United  States,  who  may  appear,  offer  evidence, 
and  be  heard,  the  commissioner  shall  proceed  to  hear  and  determine  the 
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matter.  If  on  examination  it  shall  appear  to  him  that  such  convict  is 
unable  to  pay  such  fine,  or  fine  and  costs,  and  that  he  has  not  any  property 
exceeding  twenty  dollars  in  value,  except  such  as  is  by  law  exempt  from 
being  taken  on  execution  for  debt,  the  commissioner  shall  administer  to 
him  the  following  oath:  ^*  I  do  solemnly  swear  that  I  have  not  any  prop- 
erty, real  or  personal,  to  the  amount  of  twenty  dollars,  except  such  as  is  by 
law  exempt  from  being  taken  on  civil  process  for  debt  by  the  laws  of  (nam- 
ing the  State  where  oath  is  administered;)  and  that  I  have  no  property  in 
any  way  conveyed  or  concealed,  or  in  any  way  disposed  of,  for  my  future 
use  or  benefit.  So  help  me  God."  Upon  taking  such  oath  such  convict 
shall  be  discharged;  and  the  commissioner  shall  give  to  the  keeper  of  the 
jail  a  certificate  setting  forth  the  facts.    [K  8.] 

Act  of  June  1,  1872,  ch.  265,  17  Stat.  L.  198. 

Similar  proYisionB  were  made  by  R.  S.  sec.  1042,  9Upra,  p.  32S. 


Sec.  6.  [Oustoins-revenne  law  — payment  to  ioformers.]  That  no  pay- 
ment shall  be  made  to  any  person  furnishing  information  in  any  case 
wherein  judicial  proceedings  shall  have  been  instituted,  unless  his  daini  to 
compensation  shall  have  been  established  to  the  satisfaction  of  the  court 
or  judge  having  cognizance  of  such  proceedings,  and  the  value  of  his  serv- 
ices duly  certified  by  said  court  or  judge  for  the  information  of  the  Secre- 
tary of  the  Treasury ;  but  no  certificate  of  the  value  of  such  services  shall  be 
conclusive  of  the  amount  thereof.  And  when  any  fine,  penalty,  or  forfeiture 
shall  be  collected  without  judicial  proceedings,  the  Secretary  of  the  Treas- 
ury shall,  before  directing  payment  to  any  person  claiming  such  compensa- 
tion, require  satisfactory  proof  that  such  person  is  justly  entitled  thereto. 
[18  Stat  L,  187.] 

This  and  the  following  section  are  from  the  Act  of  June  22,  1874,  ch.  391,  ''An  act 
to  amend  the  customs-revenue  laws  and  to  repeal  moieties."  For  the  other  sections  of 
this  Act,  see  the  title  Customs  DirriES. 

Conatitutionality. — The   duties    sought  must  be  dismissed  for  the  want  of  juris- 

to  be  imposed  upon  the  court  by  this  sec-  diction." 

tion  are  administrative,  and  not  judicial.  In  Em  p.  Gans,    (E.  D.  Mo.  1883)    17 

and  Congress  cannot  constitutionally  im-  Fed.  471,  it  appeared  that  a  petition  was 

pose  them.     U.  S.  v.  Queen,   (1900)    105  filed,  allying  that  the  petitioner  gave  the 

Fed.  269.  original  information  in  a  smuggling  case, 

In  1^0  p.  Riebeling,  (1895)  70  Fed.  310,  theretofore  finally  disposed  of  by  the 
the  court  said :  "  It  will  be  observed  that  court,  in  which  the  proceeds  of  the  prop- 
the  Act  confers  no  power  upon  the  court  erty  were  paid  into  the  treasury  pursuant 
to  render  judgment  in  favor  of  the  in-  to  the  decree,  and  the  petition  prayed  for 
former  for  the  amount  which  may  be  a  certificate  as  provided  for  in  this  sec- 
found  due  him.  .  .  .  The  duty  enjoined  is  tion,  but  the: court  said  that  the  **  case" 
not  a  judicial  duty,  but  a  mere  direction  had  disappeared  from  the  docket  and  it 
to  the  court  to  ascertain  and  establish  had  no  further  control  of  it.  "  What  is 
certain  facts  for  the  information  of  the  the  supposed  fimction  of  the  court?  If  to 
Secretary  of  the  Treasury,  and  the  question  be  reviewed  by  the  Secretary  of  the  Treas- 
for  the  court  to  determine  Is  whether  it  ury,  its  action  is  not  judicial;  and  only 
has  jurisdiction  to  proceed  in  accordance  judicial  functions  can  be  devolved  on  [it], 
with  the  prayer  of  the  applicant.  After  The  Act  of  1874  presents  several  anomalies 
giving  the  subject  careful  consideration  in  this  respect.  If  the  decision  as  to  in- 
the  court  has  reached  the  conclusion  that  formers  is  committed  solely  to  the  dis- 
Congress  is  without  authority,  under  the  cretion  of  the  secretary,  the  duty  to  decide 
Constitution,  to  require  the  judiciary  to  is  purely  executive,  and  the  information 
discharge  other  than  judicial  functions,  upon  which  he  is  to  act  should  come  from 
and  hence  that  the  present  proceedings  executive  sources.    Section  6  provides  that 
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where  no  judicial  proceedingB  are  had,  the  court  or  judge  for  the  information  of  the 
Becretary  shall  require  satisfactory  proofs;  Secretary  of  the  Treasury  where  judicial 
hut  where  such  proceedings  shall  have  proceeding  have  been  instituted  against 
been  instituted,  he  must,  bdfore  payment,  persons  violating  the  law,  so  as  to  afford 
have  the  certificate  of  Uie  court,  by  which,  the  secretary  some  knowledge  of  the  char- 
however,  he  is  not  bound  as  to  compensa-  acter  and  value  of  the  information  given 
tion  awarded.  This  provision  may  oe  in-  by  informers  resulting  in  the  institution 
tended  as  a  check  on  the  secretary,  but  of  proceedings,  but  the  certificate  in  such 
what  function  does  the  court  perform?  cases  is  only  advisory  and  never  conclu- 
These,  suj^stions  are  made  for  the  pur-  sive."  Eager  v.  U.  S.,  (1897)  32  Ct.  CI. 
pose  of  directing  attention  to  the  anomaly  571. 

of  confounding  or  confusing  judicial  and  Act  of  June  x6,  x88o. —  This  section  has 

executive  functions."  no  application  to  a  case  of  expenses  in- 

Informer's  right  as  a  share  of  fund. —  curred  by  the  secretary  under  the  Act  of 
There  is,  by  this  statute,  nothing  remain-  June  16,  1880,  ch.  236,  21  Stat.  L.  265, 
ing  to  the  informer  analogous  to  a  right  as  to  the  expenses  of  detecting  and  con- 
in  rem  to  obtain  a  share  of  the  fund  in  victing  persons  engaged  in  counterfeiting 
specie,  but  only  a  personal  claim  against  and  other  felonies,  but  only  to  claims  of 
IJie  government  to  reasonable  compensa-  informers  under  the  Act  of  which  this 
tion.    In  re  Jayne,  (1886)  28  Fed.  419.  section  forms  a  part.    In  re  Brittingham, 

Certificate  as  advisory  only. —  This  see-  (1880)   5  Fed.  191. 
tion  "contemplates  the  certificate  of  the 

Sec.  7.  [Officer  receiving  part  of  informer's  fees  —  action  to  recover 
money  so  paid.]  That  except  in  cases  of  smuggling  as  aforesaid,  it  shall 
not  he  lawful  for  any  officer  of  the  United  States,  under  any  pretense  what- 
ever, directly  or  indirectly,  to  receive,  accept,  or  contract  for  any  portion 
of  the  money  which  may,  under  any  of  the  provisions  of  this  or  any  other 
act,  accrue  to  any  such  person  furnishing  information ;  and  any  such  officer 
who  shall  so  receive,  accept,  or  contract  for  any  portion  of  the  money  that 
may  accrue  as  aforesaid  shall  be  guilty  of  a  misdemeanor,  and,  on  .convic- 
tion thereof,  shall  be  liable  to  a  fine  not  exceeding  five  thousand  dollars,  or 
imprisonment  for  not  more  than  one  year,  or  both,  in  the  discretion  of  the 
court,  and  shall  not  be  thereafter  eligible  to  any  office  of  honor,  trust,  or 
emobiment.  And  any  such  person  so  furnishing  information  as  aforesaid, 
who  shall  pay  to  any  such  officer  of  the  United  States,  or  to  any  person  for 
his  use,  directly  or  indirectly,  any  portion  of  said  money,  or  any  other  valu- 
able thing,  on  account  of  or  because  of  such  money,  shall  have  a  right  of 
action  against  such  officer  or  other  person,  and  his  legal  representatives, 
to  recover  back  the  same,  or  the  value  thereof.    [18  Stat.  L.  187.] 

See  the  note  to  the  preceding  section  6  of  this  Act. 


^  'Seo.  26.  [Befnnd  or  rettuMion  of  fines,  etc.,  illegally  assessed  under 
ikws  relating  to  vessels  or  seamen.]  That  whenever  any  fine,  penalty,  for- 
frtture,  exaction,  or  charge  arising  under  the  laws  relating  to  vessels  or  sear 
men,  has  been  paid  to  any  collector  of  customs  or  consular  officer,  and  appli- 
cation has  been  made  within  one  year  from  such  payment  for  the  refunding 
or  remission  of  the  same,  the  Secretary  of  the  Treasury,  if  on  investigation 
he  finds  that  such  fine,  penalty,  forfeiture,  exaction,  or  charge  was  illegally, 
improperly,  or  excessively  imposed,  shall  have  the  power,  either  before  or 
after  the  same  has  been  covered  into  the  Treasury,  to  refund  so  much  of 
such  fine,  penalty,  forfeiture,  exaction,  or  charge  as  he  may  think  proper. 
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from  any  moneys  in  the  Treaaury  not  otherwise  appropriated.     [23  Stat. 

L.  59.] 

The  above  section  26  is  from  the  Act  of  June  26,  1884,  ch.  121,  "An  Act  to  remove 
certain  burdens  on  the  American  merchant  marine  and  encourage  the  American  loreign 
carrying  trade  and  for  other  purposes." 


Still  in  force. —  This  section  is  still  in 
force.     (1909)  28  Op.  Atty.-Gen.  21. 

Fines  and  penalties  prior  to  date  of  Act. 
—  The  power  to  refund  moneys  under  this 
statute  does  not  extend  to  payments  of 
fines  and  penalties  exacted  and  recovered 
prior  to  the  date  of  the  Act,  and  of  which 
an  application  for  remission  was  made 
within  a  year  from  the  date  of  payment. 
(1886)  18  Op.  Atty.-Gen.  282. 

Necessity  that  protest  accompany  pay-, 
ment. —  A  protest  need  not  accompany  the 
payment  of  a  fine,  etc.,  to  entitle  one  to 

S refer  an  application  to  the  Secretary  of 
tie  Treasury  for  its  remission.    ( 1884)  18 
Op.  Atty.-Gen.  63. 

Head  tax  under  Immigration  Act. — ^This 
statute  does  not  authorize  the 'secretary 
of  the  treasury  to  refund  a  tax  levied  on 
passengers  not  citizens  of  the  United 
States,  in  accordance  with  the  require- 
ment of  the  Act  of  Aug.  3,  1882,  ch.  376, 
cntitloi  "An  Act  to  regulate  immigra- 
tion"  (superseded  by  subsequent  acts,  see 
Immigbatio^  ) ,  where,  by  a  prior  treaty 
between  the  United  States  and  the  country 
from  which  the  vessel  came,  the  citizens  of 
either  country  were  to  be  entitled  to  the 
same  rights  as  might  be  granted  by  the 
other  to  its  citizens.  The  secretary  can- 
not regard  a  legal  tax  as  '*  improperly " 
collected,  because  it  might  involve  the 
country  in  a  controversy  with  a  foreign 
nation.  Thingvalla  Line  v.  U.  S.,  (1889) 
24  Ct.  CI.  255. 

The  Secretary  of  the  Treasury  is  i^uthor- 


ized  to  refund  the  head  tax  levied  under 
the  provisions  of  the  Act  of  Aug.  3,  1882, 
ch.  376,  22  Stet.  L.  214  (superseded  by 
subsequent  acts,  see  Immiqbatiow)  ,  or 
so  much  thereof  aa  he  may  think  proper, 
if  on  investigation  he  finds  that  the  ex- 
action thereof  was  "  illegally,  improperly, 
or  excessively  imposed."  (1890)  19  Op. 
Atty.-Gen.  660. 

Tonnage  tax.— All  charges  improperly 
or  excessively  imposed  and  erroneously  or 
illegally  collect.ea,g?i  foreign-built  yachts, 
pleasure  boats  and  vessels  not  used  or  in- 
tended to  be  used  for  .^ade,  under  section 
37  of  the  Act  of  Aug.  6,  1909  (repealed 
by  the  Act  of  Oct.  3,  1913,  ch.  16,  sec.  IV, 
S,  38  Stat.  L.  201;  see  ToimAGK  Dimiss), 
may  be  refunded  under  the  provisions  of 
this  section.  (1909)  28  Op.  Atty.-Gen. 
21. 

The  Secretai^  of  the.  Treasury  is  author- 
ized to  repay  the  tonnage  tax  imposed  on 
a  steamer,  if  on  investigation  he  finds 
that  it  was  "ill^Mly,'  improperly,  or 
excessively  imposed,"  and  if  the  commis- 
sioner of  navigation  shall  have  first  de- 
cided under  section  8,  Act  of  July  6,  1884, 
ch.  221  (see  SHrppoo  aot)  Navigation), 
that  such  tax  was  erroneously  or  illegally 
exacted.     (1890)  19  Op.  Atty.-Gen.  660. 

Legally  imposed. — ^This  statute  does  not 
give  the  Secretary  of  the  Treasury  a  power 
of  remission  in  cases  where  a  competent 
tribunal  shall  have  decided  that  BUAh 
fines  and  penalties  were  legally  imposed. 
(1885)   18  Op.  Atty.-Gen.  282. 
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CROSS-REFERENCES 
In  Alaska,  see  ALASKA. 
Rules  of  Navigation,  see  COLLISIONS. 

Distribution  of  Specimens  to  Educational  Institutions,  see  EDUCATION. 
In  Hawaiian  Islands,  see  HAWAIIAN  ISLANDS. 
Construction  of  Fishways  in  Rivers,  and  Fishing  or  Dredging  in  Harbor 

Channels,  see  RIVERS,  HARBORS  AND  CANALS. 
Vessels  Engaged  in,  see  SHIPPING  AND  NAVIGATION. 
Sponge  Fishing,  see  SPONGES. 
Exemption  of  Vessels  from  Tonnage  Duties,  see  TONNAGE  DUTIES. 


I.  BTTBEAU  OF  FISHERIES 

Sec.  4395.  [Appointment  of  commissioner  of  fish  and  fisheries.]  That 

there  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  a  person  of  scientific  and  practical  acquaintance  with  the 

[342] 
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fish  and  fisheries  to  be  a  Commissioner  of  Fish  and  Fisheries,  and  he  shall 
receive  a  salary  at  the  rate  of  five  thousand  dollars  a  year,  and  he  shall  be 
removable  at  the  pleasure  of  the  President.  Said  Commissioner  shall  not 
hold  any  other  oflBice  or  employment  under  the  authority  of  the  United 
States  or  any  State.    [B.  8,] 

Originally  this  section  was  as  foUows: 

*'  Sec.  4395.  There  shaU  be  appointed  by  the  President,  with  the  advice  and  consent 
of  the  Senate,  from  among  the  civil  officers  or  employes  of  the  Government,  a  commis- 
sioner of  fish  and  fisheries,  who  shall  be  a  person  of  proved  scientific  and  practical 
acquaintance  with  the  fishes  of  the  coast,  and  who  ^all  serve  without  .additional 
salary."    Res.  of  Feb.  9,  1871,  No.  22,  16  Stat.  L.  694. 

By  the  Act  of  Jan.  20,  1888,  ch.  1,  25  Stat.  L.  1,  ''An  Act  to  amend  the  law  concern- 
ing the  commissioner  of  fish  and  fisheries,"  the  words  given  in  the  text  were  substituted. 

The  fifth  commission  and  the  office  of  commissioner  of  fish  and  fisheries  and  all  that 
pertains  to  the  same  were  placed  under  the  jurisdiction  and  made  a  part  of  the  Depart- 
ment of  Commerce  and  Labor  by  the  Act  of  Feb.  14,  1903,  ch.  652,  §  4,  32  Stat.  L.  826, 
which  established  that  department.    See  the  title  Commerce  Depabtheivt. 

Provisions  authorizing  the  designation  Of  an  officer  to  perform  the  duties  of  the  com- 
missioner during  his  absence  were  made  by  the  Act  of  March  4,  1911,  ch.  285,  {  1, 
infra,  p.  345.    And  see  the  note  to  said  Act. 

The  salaries  of  the  commissioner  and  other  employees  have  been  increased  from  year 
to  year.  Appropriations  for  the  purpose  were  made  by  the  Sundry  Civil  Appropriation 
Act  of  March  3,  1915,  ch.  75,  |  1,  38  Stat.  L.  873. 

Sec.  4396.  [Duties  of  the  commissioner.]  The  commissioner  of  fish  and 
fisheries  shall  prosecute  investigations  and  inquiries  on  the  subject,  with 
the  view  of  ascertaining  whether  any  and  what  diminution  in  the  number 
of  the  food-fishes  of  the  coast  and  the  lakes  of  the  United  States  has  taken 
place;  and,  if  so,  to  what  causes  the  same  is  due;  and  also  whether  any 
and  what  protective,  prohibitory,  or  precautionary  measures  should  be 
adopted  in  the  premises;  and  shall  report  upon  the  same  to  Congress. 
[R,  S.] 

Res.  of  Feb.  9,  1871,  No.  22,  16  Stat.  L.  594. 

A  detailed  statement  of  expenditures  was  required  by  the  Act  of  March  3,  1887,  ch. 
362,  I  1,  infra,  p.  344. 

The  requisites  of  estimates  for  the  fish  commission  were  prescribed  by  the  Act  of 
Aug.  6,  1892,  ch.  380,  §  1,  infra,  p.  344. 

Sec.  4397.  [Executive  departmentB  to  aid  investigations.]  The  heads 
of  the  several  Executive  Departments  shall  cause  to  be  rendered  all  neces- 
sary and  practicable  aid  to  the  commissioner  in  the  prosecution  of  his 
investigations  and  inquiries.    [B.  8.] 

Res.  of  Feb.  9,  1871,  No.  22,  16  Stat.  L.  594. 

Sec.  4398.  [Powers  of  commissioner.]  The  commissioner  may  take  or 
cause  to  be  taken  at  all  times,  in  the  waters  of  the  sea-coast  of  the  United 
States,  where  the  tide  ebbs  and  flows,  and  also  in  the  waters  of  the  lakes, 
such  fish  or  specimens  thereof  as  may  in  his  judgment,  from  time  to  time, 
be  needful  or  proper  for  the  conduct  of  his  duties,  any  law,  custom,  or  usage 
of  any  State  to  the  contrary  notwithstanding.    [jB.  8,] 

Rea.  of  Feb.  9,  1871,  No.  22,  16  Stat.  L.  694. 

State  laws. — ''  This  enactment  may  not  have   the   right   to    take    fish    in    places 

improperly    be    construed    as    suggesting  -.  covered  by  the  btate  law."    Manchester  1K 

that,  as  against  the  law  of  a  state,  the  Massachusetts,   (1891)    139  U.  S.  240,  11 

fish    commissioner    might    not    otherwise  S.  Ct.  559,  35  U.  S.  (L.  ed.)  159. 
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[Sec.  1.]  [Fish  oommission  vessels  to  be  on  same  footing  as  coast 
survey.]  •  •  •  And  the  Secretary  of  the  Navy  is  hereby  authorized 
to  place  the  vessels  of  the  United  States  Fish  Commission  on  the  same  foot- 
ing with  the  Navy  Department  as  tiiose  of  the  United  Statos  Coast  and 
Geodetic  Survey.    [21  Stat  L.  151.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  May  31,  1880,  ch.  113. 


[Sec.  1.]  [Detail  from  revenue  marine  for  fish  commission.]    *    *    * 

The  Secretary  of  the  Treasury  is  authorized  to  detail  from  time  to  time 
for  duty  under  the  Commissioner  of  Fish  and  Fisheries  any  oflScers  and 
men  of  the  Revenue  Marine  Service  whose  services  can  be  spared  for  such 
duty.     [23  Stat.  L.  494,] 


This  is  from  the  Sundry  Civil  Appropriation  Act  of  Mai 
For  provisions  relating  to  the  Revenue  Marine  Service, 


March  3,  1885,  ch.  360. 

see  the  title  Coast  Guard. 


[Sec.  1.]  [Detailed  statement  of  expenditnres  for  ''propagation  of 
food-flshes."]  •  •  •  That  the  Commissioner  of  Fish  and  Fisheries  shall 
submit  to  Congress  at  its  next  session  a  detailed  statement  of  the  expendi- 
tures for  the  fiscal  year  eighteen  hundred  and  eighty-seven  under  all  appro- 
priations for  "  propagation  of  food-fishes;*'  and  annually  thereafter  a 
detailed  statement  of  expenditures  under  all  appropriations  for  **  propa- 
gation of  food-fishes  "  shall  be  submitted  to  Congress  at  the  beginning  of 
each  session  thereof.     [24  Stat.  L.  523,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1887,  ch.  362. 


[Sec.  1.]  [Annual  estimates.]  *  •  •  That  the  Commissioner  of  Fish 
and  Fisheries  shall  embrace  in  the  estimates  of  appropriations  for  the  Fish 
Commission  for  the  fiscal  year  eighteen  hundred  and  ninety-four,  and  each 
year  thereafter  estimates  for  all  officers,  clerks,  and  other  employees  whose 
services  .are  permanent  and  continuous  in  their  character  and  deemed  to  be 
necessary  for  an  efficient  and  economical  execution  of  the  appropriations 
for  the  Fish  Commission.    [27  Stat.  L.  362.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  5,  1892,  ch.  380. 


An  Act  To  establish  two  or  more  fish-cultural  stations  on  Puget  Sound. 

[Act  of  Jan.  29,  1909,  ch.  51,  35  Stat.  L.  589.] 

[Fish-culture  stations  to  be  established.]  That  the  Secretary  of  Com- 
merce and  Labor  be,  and  he  is  hereby,  authorized  and  directed  to  establish 
two  or  more  fish-cultural  stations  on  Puget  Sound,  or  its  tributaries  in  tho 
State  of  Washington,  for  the  propagation  of  salmon  and  other  food  fishes. 


PISH  AND  PISHEEIES  845 

and  to  make  the  necessary  surveys,  and  purchase  sites,  construct  ponds  and 
buildings,  construct,  purchase,  and  hire  boats  and  equipments,  and  employ 
such  assistance  as  may  be  required  for  the  construction  and  operation  of 
such  fish-cultural  stations  at  suitable  points  to  be  selected  by  the  Secretary 
of  Commerce  and  Labor,  and  the  number  of  such  stations  to  be  determined 
by  him,  and  for  said  purpose  the  sum  of  fifty  thousand  dollars  is  hereby 
authorized  to  be  appropriated.    [35  Stat.  L,  589.] 

By  the  Act  of  March  4,  1913,  ch.  141,  i  1,  37  Stat.  L.  736,  given  under  the  title 
Labor  Depabtment,  there  was  created  a  Department  of  Labor,  and  the  Secretary  of 
Commerce  and  Labor  was  designated  the  Secretary  of  Commerce. 

See  the  notes  to  K.  S.  sec.  4395,  supra,  p.  342. 


[Sec.  1.]  [Designation  of  officer  to  act  during  absence  of  Oommissioner 
and  Deputy  Commissioner.]  •  •  •  Hereafter  in  the  case  of  the  absence 
of  the  Commissioner  and  Deputy  Commissioner  of  Fisheries  the  Secretary 
of  Commerce  and  Labor  may  designate  some  officer  of  said  bureau  to  per- 
form the  duties  of  the  Commissioner  during  their  absence.  [36  Stat.  L. 
1436.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 

Previous  provisions  of  the  Act  of  March  3,  1883,  ch.  143,  |  1,  22  Stat.  L.  628,  and 
Act  of  March  3,  1885,  ch.  359,  23  Stat.  L.  450,  authoriaung  an  assistant  commissioner 
to  discharge  the  duties  of  the  commissioner  during  his  absence,  were  superseded  by  the 
provisions  of  the  text. 


n.  BE0X7LATI0N  OF  FISHERIES 

Sec.  4391.  [Agreement  for  fishing  voyage.]  The  master  of  any  vessel 
of  the  burden  of  twenty  tons  or  upward,  qualified  according  to  law  for 
carrying  on  the  bank  and  other  cod  fisheries,  or  the  mackerel-fishery,  bound 
from  a  port  of  the  United  States  to  be  employed  in  any  such  fishery,  at  sea, 
shall,  before  proceeding  on  such  fishing-voyage,  make  an  agreement  in 
writing  with  every  fisherman  who  may  be  employed  therein,  except  only 
an  apprentice  or  servant  of  himself  or  owner,  and,  in  addition  to  such 
terms  of  shipment  as  may  be  agreed  on,  shall,  in  such  agreement,  express 
whether  the  same  is  to  continue  for  one  voyage  or  for  the  fishing-season, 
and  shall  also  express  that  the  fish  or  the  proceeds  of  such  fishing-voyage 
or  voyages  wkich  may  appertain  to  the  fishermen  shall  be  divided  among 
them  in  proportion  to  the  quantities  or  number  of  such  fish  which  they  may 
respectively  have  caught.  Such  agreement  shall  be  indorsed  or  counter- 
signed by  the  owner  of  such  fishing-vessel  or  his  agent.    [JB.  S.] 

Act  of  June  19,  1813,  ch.  2,  3  Stat.  L.  2;  Act  of  March  3,  1865,  ch.  117,  13  SUt.  L. 
535. 

Sections  4391-4398  constituted  title  LI  of  the  Revised  Statutes  entitled  "  Begulation 
of  Fisheries."  The  Act  of  Feb.  28,  1897,  ch.  288,  24  Stat.  L.  434,  related  to  the 
importing  and  landing  of  mackerel  caught  during  the  spawning  season.  It  is  omitted 
aa  expired. 

Application  of  R.  S.  sees.  4391-4394. —  in  reference  to  the  former  since  the  pas- 

The  provisions  in  R.  S.  sees.  4391-4394^  in-  sage  of  the  Act  of  June  19,  1813,  ch.  2, 

elusive,  apply  to  the  bank  and  cod  and  to  3  Stat.  L.  2,  and  having  been  extended  to 

the  mackerel  fishery,  having  been  in  force  the  latter  by  the  Act  of  March  3,  1865, 


34^, 
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ch.  117,  13  Stat.  L.  536.  Story  v.  RuBsell, 
(1892)   157  Mass.  152,  31  N.  E.  753. 

Food  fisheries.— '  All  these  sections  re- 
late solely  to  food  fisheries.  Manchester 
V.  Massachusetts,  (1891)  139  U.  S.  240, 
11  S.  Ct.  5OT,  35  U.  S.  (L.  ed.)   159. 

Whaling  ▼oyages.— This  section  does 
not  apply  to  whaling  voyages.  The  At- 
lantic, (1849)  Abb.  Adm.  461,  2  Fed.  Cas. 
No.  620. 

Nature  of  engagement  as  partnership. — 
The  kind  of  engagement  entered  into  in 
fishing  voyages,  by  which  the  fishermen 
are  engaged  for  a  share  of  the  proceeds 
of  the  voyage  instead  of  for  wages  at  a 
fixed  rate,  constitutes  a  species  of  im- 
perfect partnership,  the  men  being  directly 
interested  in  the  fruits  of  the  adventure 
and  depending  for  their  remuneration  on 
its  success.  **  But  the  fishermen  are  not 
in  such  cases  considered  as  partners  with 
the  owner  in  the  proper  sense  of  the 
word.  The  shares  for  which  they  contract 
are  in  the  nature  of  wages,  and  an  action 
of  assumpsit  lies  at  common  law,  or  a 
libel  may  be  brought  in  the  admiralty  for 
their  share  of  the  proceeds  or  profits  of 
the  adventure,  to  be  ascertained  by  a  final 
settlement  of  the  voyage."  The  Crusader, 
(1837)  1  Ware  437,  6  Fed.  Cas.  No.  3,466 
[citing  Macomber  v,  Thompson,  (1833)  1 
Sunm.  384,  16  Fed.  Cas.  No.  8,919;  Wil- 
kinson V,  Fraiser,  (1803)  4  Esp.  (Eng.) 
182;  The  Frederick,  (1803)  6  0.  Rob. 
(Eng.)  14]. 

Agreement,  with  whom  made. —  This 
section  "  is  positive  and  unequivocal,  that 
the  master  of  every  fishing  vessel  of 
more  than  twenty  tons  shall,  before  pro- 
ceeding on  his  voyage,  make  an  agreement 
in  writing,  for  shares,  with  every  fisher- 


man employed  therein.  By  this  law  the 
agreement  is  to  be  made  with  the  master, 
*  and  it  is  the  master's  duty  to  have  the 
articles  signed."  Whalen  v.  The  Silver 
Spring,    (1854)    29  Fed.  Cas.  No.  17,477. 

Parol,  followed  by  written,  agreement. 
—  Where  persons  made  a  parol  agreement 
with  the  master  of  a  fishing  boat  to  serve 
thereon  as  mariners  and  fishermen  for  the 
fishing  season  for  certain  wages  in  money, 
and  under  such  agreement  Qiey  went  on 
board,  but  some  seven  or  eight  days  there- 
after, while  the  vessel  was  fitting  for  the 
voyage,  and  at  the  master's  request,  they 
signS  a  written  agreement  corresponding 
in  all  respects  with  the  form  of  the  fishing 
agreement  usually  adopted  where  the  mas- 
ter and  crew  are  shipped  to  serve  for 
shares  of  the  fish  caught  during  the  season 
or  voyage,  without  reading  or  understand- 
ing the  terms  thereof,  it  was  held  that 
they  were  entitled  to  wages  according  to 
the  oral  agreement,  such  agreement  not 
being  modified  or  varied  in  any  respect  by 
the  written  agreement.  Sweeney  v.  Clout- 
man,  (1862)  2  Cliff.  85,  23  Fed.  Cas. 
No.  13,686. 

Effect  of  shipping  fishermen  on  different 
terms. —  This  section  is  in  the  same  lan- 
guage as  are  section  1  of  the  Act  of  June 
19,  1813,  ch.  2,  3  Stat  L.  2,  and  section  4 
of  the  Act  of  Feb.  16,  1792,  ch.  6,  1  Stat. 
L.  229,  which  latter  Act  has  reference  to 
fishing  bounties.  It  was  held  that  a  ship- 
ment of  fishermen  upon  terms  different 
from  those  set  forth  in  this  section,  or 
not  in  writing  as  herein  required,  would 
not  be  "  contrary  to  the  provisions  of  any 
Act  of  Congress,"  in  the  sense  of  R.  S. 
sec.  4523  (see  title  Seamen).  The  Cor- 
nelia M.  Kingsland,   (1885)   25  Fed.  856. 


Sec.  4392.  [Penalty  for  violating  agreement.]  If  any  fisherman,  hav- 
ing engaged  himself  for  a  voyage  or  for  the  fishing-season  in  any  fishing- 
vessel  and  signed  an  agreement  therefor,  thereafter  and  while  such  agree- 
ment remains  in  force  and  to  be  performed  deserts  or  absents  himself  from 
such  vessel  without  leave  of  the  master  thereof,  or  of  the  owner  or  his  agent, 
such  deserter  shall  be  liable  to  the  same  penalties  as  deserting  seamen  are 
subject  to  in  the  merchant  service,  and  may  in  the  like  manner,  and  upon 
the  like  complaint  and  proof,  be  apprehended  and  detained ;  and  all  costs 
of  process  and  commitment,  if  paid  by  the  master  or  owner,  shall  be 
deducted  out  of  the  share  of  fish  or  proceeds  of  any  fishing-voyage  to  which 
such  deserter  had  or  shall  become  entitled.  Every  fisherman,  having  so 
engaged  himself,  who  during  such  fishing-voyage  refuses  or  neglects  his 
proper  duty  on  board  the  fishing-vessel,  being  thereto  ordered  or  required 
by  the  master  thereof,  or  otherwise  resists  his  just  commands  to  the  hinder- 
ance  or  detriment  of  such  voyage,  besides  being  answerable  for  all  damages 
arising  thereby,  shall  forfeit  to  the  use  of  the  owner  of  such  vessel  his  share 
of  any  public  allowance  which  may  be  paid  upon  such  voyage.     [B.  S.] 

Act  of  June  19,  l813,  ch.  2,  3  Stat.  L.  2. 

"  Fishermen  "  ind  "  seamen.'' —  **Fisher-  government  downwards,  have  been  treated 
men  in  the  Revised  Statutes,  and  in  all  distinctively  under  the  name  of  *  fisher- 
our  legislation  from  the  inception  of  the       men:'  never  under  the  name  of  ^  seamen.'" 
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The  Cornelia  M.  Kingsland,  (1885)  25 
Fed.  856;  Telles  v,  Lynde,  (1891)  47  Fed. 
012. 


For  Additional  authorities  lee  the  notes 
undec  R.  S.  sec.  4391,  supra,  p.  345. 


Sec.  4393.  [Becovery  of  shares  of  fish  under  agreement.]  Whenever 
an  agreement  or  contract  is  so  made  and  signed  for  a  fishing-voyage  or  for 
the  fishing-season,  and  any  fish  caught  on  board  such  vessel  during  the  same 
are  delivered  to  the  owner  or  to  his  agent,  for  cure,  and  sold  by  such  owner 
or  agent,  such  vessel  shall,  for  the  term  of  six  months  after  such  sale,  be 
liable  for  the  master's  and  every  other  fisherman's  share  of  such  fish,  and 
may  be  proceeded  against  in  the  same  form  and  to  the  same  effect  as  any 
other  vessel  is  by  law  liable,  and  may  be  proceeded  against  for  the  wages 
of  seamen  or  mariners  in  the  merchant  service.  Upon  such  proceeding  for 
the  value  of  a  share  or  shares  of  the  proceeds  of  fish  so  delivered  and  sold 
it  shall  be  incumbent  on  the  owner  or  his  agent  to  produce  a  just  account 
of  the  sales  and  division  of  such  fish  according  to  such  agreement  or  con- 
tract; otherwise  the  vessel  shall  be  answerable  upon  such  proceeding  for 
what  may  be  the  highest  value  of  the  shares  demanded.  But  in  all  cases 
the  owner  of  such  vessel  or  his  agent,  appearing  to  answer  in  such  proceed- 
ing, may  offer  thereupon  his  account  of  general  supplies  made  for  such 
fishing-voyage  and  of  other  supplies  therefor  made  to  either  of  the  demand- 
ants, and  shall  be  allowed  to  produce  evidence  thereof  in  answer  to  their 
demands  respectively;  and  judgment  shall  be  rendered  upon  such  pro- 
ceeding for  the  respective  balances  which  upon  such  an  inquiry  shall  appeal. 
[B.  8.] 

Act  of  June  10,  1813,  ch.  2,  3  SUt.  L.  2. 

Introductory. — This  section  provides, 
when  an  agreement  is  made  and  signed  as 
set  out  in  R.  S.  sec.  4391,  aupra,  p.  346, 
"  and  the  fish  taken  have  been  cured  and 
sold  by  the  owner,  that  the  vessel  shall  for 
six  months  after  such  sale  be  liable  for 
the  skipner's  and  each  seaman's  share, 
and  may  be  proceeded  against  as  any  other 
vessel  may  be  for  seamen's  wages,  and  on 
such  process  the  owners  shall  produce  a 
just  and  true  account  of  the  sales  and 
division  of  the  fish  according  to  the  agree- 
ment; otherwise  the  ship  shall  be  answer* 
able  for  the  highest  value  of  the  shares 
demanded."  The  lanthe,  (1856)  3  Ware 
126,  12  Fed.  Cas.  Xo.  6,992. 

Necessity  of  written  agreement.^*'  This 
Act  does  not  contemplate  or  provide  for 
the  case  of  a  fisherman  shippea  without  a 
written  agreement,  and  by  not  providing 
for  it  leaves  the  rights  of  the  parties  to 
be  determined  by  the  principles  of  law 
governing  other  parol  contracts,  that  is, 
it  leaves  them  just  such  rights  as  are 
secured  by  their  agreements,  and  gives 
them  no  others."  The  lanthe,  (1856)  3 
Ware  126, 12  Fed.  Cas.  No.  6,992. 

A  case  not  ^verned  by  the  above  sec- 
tion but  showing  liability  under  an  oral 
agreement  is  The  Carrier  Dove,  (D.  C. 
Mass.  1899)  93  Fed.  978,  wherein  the 
facts  were  as  follows:  The  owners  of  a 
fishing  vessel  had  made  with  its  master 
an  oral  agreement  for  the  fishing  voyage. 


The  master  was  to  ship  the  crew,  the 
owners  having  no  connection  with  the 
crew  except  through  the  master.  The 
terms  agreed  upon  between  the  master  and 
the  owners  and  between  the  master  and 
the  crew  were  to  the  effect  that,  of  the 
^oss  proceeds  of  the  catch,  after  deduct- 
ing certain  expenses,  one-quarter  was  to 
fo  to  the  owners;  the  remainder,  after 
educting  certain  expenses,  was  to  be  di- 
vided equally  among  the  crew,  including 
the  master.  The  master  sold  the  catch, 
collected  the  price,  and  absconded  there- 
with. It  was  held  that  the  crew  retained 
their  character  as  seamen  and  that  they 
had  a  lien  for  their  shares  against  the 
vessel,  as  such  shares  were  virtually 
wages.  The  court  said :  "  This  case  seems 
to  be  covered  by  Crowell  v.  Knight,  [1874] 
2  Lowell  307  [6]  Fed.  Cas.  No.  3,445. 
There  the  circumstances  were  in  some  re- 
spects more  favorable  to  the  claimants 
than  here.  The  libelants  were  'shares- 
men,'  of  whom  there  were  four,  while 
seven '  other  seamen  were  shipped  for 
special  wages  in  money.  In  that  case, 
there  was  stronger  reason  than  in  this 
in  holding  the  libelants  to  be  partners 
and  joint  charterers.  It  is  true  that  in 
Crowell  V.  Knight  it  was  said  that  *  they 
[the  sharesmen]  have  no  voice  in  the  dis- 
posal of  the  catch  in  any  respect,'  while 
nere  it  was  otherwise;  but  this  difference 
seems   to   me  not   very   important.     The 
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inethod  of  sale  is  not  decisiTe  upon  the 
question  of  title,  and  was  probably  adopted 
largely  for  the  convenience  of  all  parties. 
The  supreme  court  of  Massachusetts  has 
decided  that  seamen  have  no  lien  upon 
the  catch  for  their  pay.  Story  v.  Russell, 
[1892]  157  Mass.  152,  31  N.  E.  753.  But 
that  case  was  made  to  turn  largely  upon 
a  construction  of  H.  S.  sees.  4391-4394, 
which  provisions  are  not  applicable  here. 
The  same  court  has  decided,  in  a  case  like 
this  in  some  respects,  that  those  who 
furnish  supplies  have  no  lien.  Rich  v. 
Jordan,  [1895]  164  Mass.  127,  41  N.  E. 
56k  This  may  be  true.  For  the  sake  of 
argument,  it  may  be  admitted  that,  if 
courts  of  admiralty  considered  seamen  to 
deal  on  equal  terms  with  owners,  the 
former  might  not  prevail  in  a  case  like 


that  at  bar;  but,  considering  the  favor 
always  shown  in  admiralty  to  seamen,  T 
think  that  the  agreement  here  made  should 
not  be  construed  to  deprive  them  of  their 
lien."  The  Carrier  Dove,  (D.  C.  Mass, 
1899)  93  Fed.  978. 

Lien  on  fish. —  Under  this  section  the 
fisherman  has  no  lien  on  the  fish  or  their 

Sroceeds.  Story  v.  Russell,  (1892)  157 
lass.  152,  31  N.  E.  753. 
Proceeding  in  rem. — ^This  section  plainly 
imports  that  courts  of  admiralty  cannot 
afford  the  remedy  of  a  proceeding  in  rem 
without  the  authority  of  a  positive  stat- 
ute. The  Fair  Play,  (1830)  Blatchf.  &  H, 
Adm.  136,  8  Fed.  Cas.  No.  4,615. 

For  additional  authorities  see  the  notes 
under  R.  S.  sec.  4391,  supra,  p.  345. 


Sec.  4394.  [Discharge  of  vesael  upon  bond  by  owner.]  When  process 
shall  be  issued  against  any  vessel  so  liable,  if  the  owner  thereof  or  his  agent 
will  give  bond  to  each  fisherman  in  whose  favor  such  process  shall  be  insti- 
tuted, with  sufficient  security,  to  the  satisfaction  of  two  justices  of  the 
peace,  of  whom  one  shall  be  named  by  such  owner  or  agent,  and  the  other 
by  the  fisherman  or  fishermen  pursuing  such  process,  or  if  either  party 
shall  refuse,  then  the  justice  first  appointed  shall  name  his  associate,  with 
condition  to  answer  and  pay  whatever  sum  shall  be  recovered  by  him  or 
them  on  such  process,  there  shall  be  an  immediate  discharge  of  such  vessel. 
Nothing  in  this  or  the  preceding  section  shall  prevent  any  fisherman  from 
having  his  action  at  common  law  for  his  share  or  shares  of  fish  or  the  pro- 
ceeds thereof .    [B.  8.] 

Act  of  June  19,  1813,  ch.  2,  3  Stat.  L.  2. 

See  notes  under  R.  S.  sec.  4391,  tupra,  p.  34S» 
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R.  S,  1791.  The  Flag  to  Be  Thirteen  Stripes  and  Thirty-seven  Stars,  349. 

R.  S.  1792.  A  Star  to  Be  Added  for  Every  New  State,  350. 

R.  S.    218.  Collecting  Flags,  etc.,  by  Secretary  of  War,  350. 

R.  S.    428.  CoUeding  Flags,  etc.,  by  Secretary  of  Navy,  350. 

R.  S.  1554.  Same  Subject,  351. 

R,  S.  1555.  Preservation  of  Flags,  etc.,  in  Some  Public  Place,  351. 
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On  Vessels  Engaged  in  Fur  Seal  Fishing,  see  ALASKA. 

On  Coast  Guard  Vessels,  see  COAST  OUABD. 

Registration  of  as  Trademark  Forbidden,  see  TRADEMARKS. 


Sec.  1791.  [The  flag  to  be  thirteen  stripes  and  thirty-seven  stars.] 

The  flag  of  the  United  States  shall  be  thirteen  horizontal  stripes,  alternate 
red  and  white ;  and  the  union  of  the  flag  shall  be  thirty-seven  stars,  white 
in  a  blue  fleld.    [R.  S.] 

Act  of  Jan.  13,  1794,  ch.  1,  1  Stat.  L.  341;  Act  of  AprU  4,  1818,  ch.  34,  3  Stat.  U 
415. 


Use  of  flags  in  history  of  human  race.— 

From  the  earliest  periods  in  the  history 
of  the  human  race,  t>anners,  standards  and 
ensigns  have  been  adopted  as  symbols  of 
the  power  and  history  of  the  peoples  who 
bore  theuL  It  is  not  then  remarkable  that 
the  American  people,  acting  throuidi  the 
legislative  branch  of  the  government, 
early  in  their  history  prescribed  a  flag 
as  symbolical  of  the  existence  and  sover- 
eignty of  the  nation.  Indeed,  it  would 
have  been  extraordinary  if  the  government 
had  started  this  country  upon  its  mar- 
velous career  without  giving  it  a  flag  to 
be  recognised  as  the  emblem  of  the  Ameri- 
can Republic.  For  that  flag  every  true 
American  has  not  simply  an  appreciation 
but  a  deep  affection.  Xo  American,  nor 
an^  foreign  born  person  who  enjoys  the 
privileges  of  American  citizenship,  ever 
looks  upon  it  without  taking  pride  in  the 
fact  that  he  lives  under  this  free  govern- 
ment. Hence,  it  has  often  occurred  that 
insults  to  a  flag  have  been  the  cause  of 
war,  and  indignities  put  upon  it,  in  the 
presence  of  those  who  revere  It,  have  often 
been  resented. and  sometimes  punished  on 
the  spot.  Halter  17.  Nebraska,  (1907)  205 
U.  S.  34,  27  S.  Ot.  419,  61  U.  S.  (L.  ed.) 
696,  10  Ann.  Gas.  625. 


[349) 


Use  of  flag  for  advertising  purposes. — 
In  Halter  17.  Nebraska.  (1907)  206  U.  6. 
34,  27  S.  Ct.  419,  61  U.  S.  (L.  ed.)  696, 
10.  Ann.  Cas.  626,  it  was  held  that  a  state 
statute  prohibiting  the  use  of  the  flag  for 
advertising  ])urposes  was  not  in  violation 
of  any  provision  of  the  Constitution  of 
the  United  States.  The  court  said:  "It 
may  be  well  at  the  outset  to  say  that 
Congress  has  established  no  regulation 
as  to  the  use  of  the  flag,  except  that  in 
the  Act  approved  February  20,  1905,  au- 
thorising the  r^istration  of  trademarks 
in  commerce  with  foreign  nations  and 
among  the  states,  it  was  provided  that  no 
mark  shall  be  refused  as  a  trademark  on 
account  of  its  nature  'unless  such  mark 
.  .  .  consists  of  or  comprises  the  flag  or 
coat  of  arms  or  other  insignia  of  the 
United  Stales,  or  an^  similation  thereof  or 
of  any  state  or  municipality  or  of  any  for- 
eign nation.'  33  Stat.  724,  I  6  [see  Tbade- 
KABK81.  The  importance  of  the  questions 
of  constitutional  law  thus  raised  will  be 
recognized  when  it  is  remembered  that 
more  than  half  of  the  states  of  the  Union 
have  enacted  statutes  substantially  similar, 
in  their  general  scope,  to  the  Nebraska  stat- 
ute. That  fact  is  one  of  siich  significance 
as  to  require  us  to  pause  before  reaching 
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the  conclusion  that  a  majority  of  the 
states  have,  in  their  I^slation,  violated 
the  Constitution  of  the  United  States. 
Our  attention  is  called  to  two  cases  in 
which  the  constitutionality  of  such  an 
enactment  has  been  deni^.  Ruhstrat  v. 
People,  [1900]  186  111.  133;  People  v. 
Van  De  Carr,  [1904]  178  N.  Y.  425.  In 
the  Illinois  case  the  statute  was  held  to 
be  unconstitutional  as  depriving  a  citizen 
of  the  United  States  of  the  right  of 
exercising  a  privilege,  impliedly,  if  not 
expressly,  granted  by  the  Federal  Consti- 
tution, as  unduly  discriminating  and 
partial  in  its  character,  and  as  infringing 
the  personal  liberty  guaranteed  by  the 
state  and  federal  constitutions.  In  the 
other  case,  decided  by  the  Court  of  Ap- 
peals of  New  York,  the  statute,  in  its 
application  to  articles  manufactiired  and 
in  existence  when  it  went  into  operation, 
was  held  to  be  in  violation  of  the  Federal 
Constitution  as  depriving  the  owner  of 
property  without  due  process  of  law,  and' 
as  taking  private  property  for  public  use 
without  just  compensation.  In  our  con- 
sideration of  the  questions  presented  we 
must  not  overlook  certain  principles  of 
constitutional  construction,  long  ago  es- 
tablished and  steadily  adhered  to,  which 
preclude  a  judicial  tribunal  from  holding 
a  legislative  enactment,  federal  or  state, 
unconstitutional  and  void,  unless  it  be 
manifestly  so.  Another  vital  principle  is 
that,    except   as    restrained   by    its   uwn 


fundamental  law,  or  by  the  supreme  law 
of  the  land,  a  state  possesses  all  legis- 
lative power  consistent  with  a  republican 
form  of  government;  therefore  each  state, 
when  not  thus  restrained  and  so  far  as 
this  court  is  concerned,  may,  by  legisla- 
tion, provide  not  onl^  for  the  health, 
morals  and  safety  of  its  people,  but  for 
the  common  good,  as  involved  in  the  well- 
being,  peace,  happiness  and  prosperity  of 
the  people.  Guided  by  these  principles,  it 
would  seem  difficult  to  hold  that  the  stat- 
ute of  Nebraska,  in  forbidding  the  use  of 
the  flag  of  the  United  States  for  purposes 
of  mere  advertisement,  infringes  any  right 
protected  by  the  Constitution  of  the 
United  States  or  that  it  relates  to  a  sub- 
ject exclusively  committed  to  the  national 
government.  ...  It  may  be  said  that  aa 
the  flag  is  an  emblem  of  national  sover- 
eignty, it  was  for  Congress  alone,  by  ap- 
propriate legislation,  to  prohibit  its  use 
for  illegitimate  purposes.  We  cannot 
yield  to  this  view.  If  Congress  has  not 
chosen  to  legislate  on  this  subject,  and 
if  an  enactment  by  it  would  supersede 
state  laws  of  like  character,  it  does  not 
follow  that  in  the  absence  of  national 
legislation  the  state  is  without  power  to 
act.  There  are  matters  which,  by  legisla- 
tion, may  be  brought  within  the  exclusive 
control  of  the  general  government,  but 
over  which,  in  the  absence  of  national 
l^ialation,  the  state  may  exert  some  con- 
trol in  the  interest  of  its  own  people." 


Sec.  17&2.  [A  star  to  be  added  for  every  new  State.]  On  the  admission 
of  a  new  State  into  the  Union  one  star  shall  be  added  to  the  union  of  the 
flag;  and  such  addition  shall  take  effect  on  the  fourth  day  of  July  then 
next  succeeding  such  admission.    [22.  8.] 

Act  of  April  4,  1818,  ch.  34,  3  Stat.  L.  416. 

Sec.  218.  [OoUecting  flags,  etc.,  by  Secretary  of  War.]  The  Secretary 
of  War  shall  from  time  to  time^  cause  to.be  collected  and  transmitted  to  him, 
at  the  seat  of  Grovemment;  all  such  flags,  standards,  and  colors  as  are  taken 
by  the  Army  from  the  enemies  of  the  United  Stattes.    [B.  8.] 

Act  of  April  18,  1814,  ch.  78,  3  Stet.  L.  133. 

By  Res.  of  Feb.  28,  1905,  No.  22,  33  Stat.  L.  1284,  the  Secretary  of  War  was  author- 
'  Ized  to  deliver  to  the  proper' authorities  of  various  states  certain  Union  and  Confederate 
battle  flags  then  in  the  custody  of  the  War  Department,  and  by  a  Res.  of  June  29,  1906, 
No.  43,  34  Stat.  L.  837,  the  Secretary  of  War  was  authorized  to  deliver  to  the  Con- 
federate Memorial  Literary  Society  of  Richmond,  Virginia,  all  the  Confederate  flags 
'  then  in  the  custody  of  the  War  Department  which  could  not  be  traced  to  the  ownership 
or  custody  of  the  troops  of  any  particular  state. 

$eo:  428.r  [Ooliectangr  flags,  etc.,  by  Secretary  of  Navy.]    The  Secre- 
tary of  the  NaT^  shall  from  time  to  time  cause  to  be  collected  and  trans- 
.;ka{ttied '<;o  tim  at  the  seat  of  Government  all  flags,  standards,  and  colors 
taken  by  the  Navy  from  the  enemieis  of  the  United  States.    [B.  8.] 

:     Atftiof  April  18,  1814,  ch.  78,  3  Stat  L.  133.        ...... 

,'...TlnB.provision^  with. slight  variation  in  language,  is  repeated  in  R.  S.  sec.  1554,  given 
on  the  page  following.  [:..  . " 
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Sec.  1554.  [Same  subject.]  The  Secretary  of  the  Navy  shall  cause  to 
be  collected  and  transmitted  to  him,  at  the  seat  of  Government  of  the  United 
States,  all  such  flags,  standards,  and  colors  as  shall  have  been  or  may  here- 
after be  taken  by  the  Navy  from  enemies.    [B.  iS.] 

Act  of  April  18,  1814,  ch.  78,  3  Stat.  L.  1S3. 

The  provisionB  of  this  Boction  are  substantially  the  same  as  those  in  the  preceding 
B.  S.  sec.  428. 

Sec.  1555.  [Preservation  of  fUtgs^  etc.,  in  some  public  place.]     All 

flags,  standards,  and  colors  of  the  description  mentioned  in  the  foregoing 
section,  which  are  now  in  the  possession  of  the  Navy  Department,  or  may 
hereafter  be  transmitted  to  it,  shall  be  delivered  to  the  President,  for  the 
purpose  of  being,  under  his  direction,  preserved  and  displayed  in  such 
public  place  as  he  may  deem  proper.    [B.  8.] 

Act  of  April  18,  1814,  ch.  78,  3  Stat.  L.  133. 
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I.  Pood  and  Drugs  QeneraDy^  353. 
Act  of  May  9,  1902,  ch.  784,  353. 

Sec,  1.  Imitation  Dairy  Produdts  Subject  to  State  Laws,  353. 

5.  Inspection  —  Marking  —  Regulations  by  Secretary  of  Agru- 
culture  —  Penalties,  355. 

Act  of  July  1, 1902,  ch.  1S57,  357. 

Sec,  1.  Dairy  and  Food  Products  —  False  Labeling  of  Place  of 
Origin  Forbidden,  357. 
2.  Penalty  for  Violation  —  Jurisdiction,  357. 

Act  of  Ajml  2S,  1904,  ch,  I486,  357. 

Sec.  1.  Nutritive  Irwestigations,  357. 

Act  of  June  SO,  1906,  ch.  391S  ("  Food  and  Drugs  Act "  or  ^'Hepburn 

Ad"),  358. 
Sec.  1.  Manufaxture  of  Adtdterated,  etc.,  Food  or  Drugs  Prohibited — 

Penalty,  358. 
2.  Interstate,   etc..   Commerce  of  Adulterated  or  MiAranded 

Goods    Prohibited  —  Penalty  —  Articles  for    Export  — 

Domestic  Consumption,  360. 
S.  Rules  and  Regulations  to  Be  Made  —  Scope,  367. 
4>  Chemical  Examinations  —  Notice  of  ResuU  —  Hearings  ^- 

Certificate  of  Violations  to  District  Attorney,  368. 

5.  Legal  Proceedings,  369. 

6.  Terms  Defined  —  "  Drugs  "  —  "  Food,"  370. 

7.  Adulterations  Defined,  371. 
Drugs,  371. 
Confectionery,  371. 

Food,  371. 

8.  MiAranding  Defined,  37{> 
Drugs,  379. 

Food,  379. 

9.  Guaranty  from  Manufacturer  —  Contents,  390. 

10.  Seizure  of  Original  Packages  in  Interstate  and  Foreign  Com- 

merce —  Disposal,  if  Condemned  —  Delivery  to  Owner  if 
Not  to  Be  Sold,  etc.—  Proceedings,  392. 

11.  Examination  of  Imported  Foods  and  Drugs  —  Admission 

Denied  Adulterated  or  Misbranded  Goods  —  Destruction, 
etc. —  Delivery  Pending  Examination  —  Bond  Re- 
quired —  Charges,  396. 

IB.  Insular  Possessions  Included  —  "  Person  "  Defined  —  Ldor 
bility  of  Corporations,  etc.,  397. 

IS.  Effect,  397. 

Act  of  May  2S,  1908,  ch.  192,  397. 

Sec.  1.  Report  of  Payments  to  Stale  Officials,  etc.,  397. 

Act  of  Aug.  10, 1912,  ch.  284y  398. 

Sec.  1.  Sanitary  Regulation  of  Renovated  Butter  Factories.  398. 
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11.  Viruses,  Serums  and  Aaalogous  Products,  398. 

Act  of  July  1,  1902,  ch.  1S78,  398. 

Sec.  L  Regulation  of  Side  of  and  Interstate  Traffic  in  Viruees^ 
Serums,  etc.,  398 
2.  False  Labels,  etc.,  399. 
S.  Inspection,  399. 
4>  Board  to  Prescribe  Regulations  for  Licenses,  399. 

5.  Enforcement  of  Regulations,  etc  ,  400. 

6.  Interference  with  Officers,  etc..  Prohibited,  400. 

7.  Punishment  for  Violation,  400. 

8.  Repeal,  400. 

Act  of  March  4,  1913,  ch.  I4S,  400. 

Sec.  1.  Viruses,  Serums^  etc.,  for  Domestic  Animals^  Pre  aror 
tion  —  ScLle — Importation  —  Inspection  —  Licenses,  400. 

HI.  Sale  of  Drugs  in  China,  402. 

Act  of  March  S,  1916,  ch.  74,  402. 

Seel.  Practice  of  Pharmacy  in  China  —  Retgulation —  Un- 
licensed American  Pharmacists  Prohibited  from  Doing 
Business,  402. 

2.  Licenses  to  Practice — Application — Qualification  of  Appli- 

cards,  403. 

3.  Issuance  of  License,  403. 

4.  Revocation  of  License  —  Grounds,  403. 

5.  License  Displayed  in  Place  of  Business,  404. 

6.  Sale,    etc.,    of   Certain    Poisons  —  Necessity    of    Written 

Order  or  Prescription  —  Preservation  of  Order,  404. 

7.  Sale,  etc.,  of  Certain  Other  Poisons  —  Regulatums  Govern- 

ing —  Packages  Labeled  —  Record  Kept  of  Sales,  etc.,  405. 

8.  Fraudulent  Representations,  406. 

9.  Preservation    of    Prescriptions  —  Copies    Supplied  —  In- 

spection Permitted  —  CorUainer  of  Drugs  Labeled,  406. 

10.  Unlicensed  Pharmacists  —  Use  of  Title  Prohibited,  406. 

11.  Penalties  —  Enforcement,  406. 

12.  "  Consul "  Defined,  407. 

IS.  Effect  of  Act  as  Modifying  or  Revoking  Former  Act,  407. 

CROSS-REFERENCES 
Standard  Barrels  for  Apples,  see  AGBICVLTUBE. 
Animals  and  Meat  Products,  see  ANIMALS. 
Drawback  on  Exportation  of  Drugs,  see  CUSTOMS  DUTIES. 
Food  Pishes,  see  FISH  AND  FISHERIES. 
Importation  of  Opium  and  Other  Drugs,  Tea,  and  Inspection  of  Articles 

of  Food  and  Drink,  see  IMPORTS  AND  EXPORTS. 
Taxation  and  Inspection  of  Dairy  Products  as  Imitations  and  Adulterations 

Thereof,  see  INTERNAL  REVENUE. 


L    FOOD  AND  DBUOS  OENEBALLY 

[Seo.  1.]  [Imitation  dairy  products  subject  to  State  laws.]  That  all 
articles  known  as  oleomargarine,  butterine,  imitation,  process,  renovated, 
or  adulterated  butter^  or  imitation  cheese.,  pr  any  substance  in  the  semblance 
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of  butter  or  cheese  not  the  usual  product  of  the  dairy  and  not  made  exclu- 
sively of  pure  and  unadulterated  milk  or  cream,  transported  into  any  State 
or  Territory  or  the  District  of  Columbia,  and  remaining  therein  for  use, 
consumption,  sale,  or  storage  therein,  shall,  upon  the  arrival  within  the 
limits  of  such  State  or  Territory  or  the  District  of  Columbia,  be  subject 
to  the  operation  and  effect  of  the  laws  of  such  State  or  Territory  or  the 
District  of  Columbia,  enacted  in  the  exercise  of  its  police  powers  to  the 
same  extent  and  in  the  same  manner  as  though  such  articles  or  substances 
had  been  produced  in  such  State  or  Territory  or  the  District  of  Columbia, 
and  shall  not  be  exempt  therefrom  by  reason  of  being  introduced  therein 
in  original  packages  or  otherwise.     [32  Stai,  L.  194,] 

This  and  the  following  section  6  are  from  the  Oleomargarine  Act  of  May  9,  1902, 
ch.  784.  For  sections  3  and  4,  amending  the  Act  of  Aug.  2,  1886,  ch.  840,  §§  3,  8, 
and  sections  6  and  7  of  this  Act,  see  the  title  Intebnal  bSvenue. 


Validity  of  early  state  statutes  regnlat- 
ing  the  sale  of  imitation  dairy  products  — 
Introductory, —  Prior  to  the  enactment  of 
the  above  section  there  were  several  im- 
portant decisions  defining  the  limits  of 
state  legislation  relative  to  imitation 
dairy  products  in  the  light  of  the  com- 
merce clause  of  the  Federal  Constitution. 
These  decisions  are  considered  at  this 
place. 

Power  entirely  to  eaclude. —  Since  1872 
or  1873,  when  oleomargarine  was  first 
made,  it  has  been  well  known  as  an  article 
of  food,  and  has  become  a  proper  subject 
of  commerce  amon^  the  states  and  with 
foreign  nations,  being  recognized  as  such 
by  this  Act;  and  therefore  it  cannot  be 
wholly  excluded  from  importation  into 
one  state  from  another  in  which  it  was 
manufactured;  for,  although  a  state  has 
power  to  regulate  the  introduction  of  any 
article,  including  a  food  product,  so  as  to 
insure  its  purity,  yet  such  police  power 
does  not  include  the  total  exclusion  even 
of  an  article  of  food.  The  Act  of  Penn- 
sylvania of  May  21,  1885  (Laws  of  Pa., 
1885,  p.  22),  the  violation  of  which  was 
made  a  misdemeanor  punishable  by  fine 
and  imprisonment,  was  therefore  held  in- 
valid to  the  extent  that  it  prohibited  the 
introduction  of  oleomargarine  from  an- 
other state  and  its  sale  in  ^e  original 
package.  Schollenberger  v,  Pennsylvania, 
(1898)  171  U.  S.  1.  See  also  Collins  v. 
New  Hampshire,  (1898)  171  U.  S.  30, 
holding  that  sections  19,  20,  ch.  127,  Pub. 
Stat.  N.  H.  (1891),  declaring  it  unlawful 
to  sell,  offer  for  sale,  etc.,  oleomargarine 
as  a  substitute  for  butter,  unless  it  was 
of  a  pink  color,  was  invalid,  being  in  their 
necessary  effect  prohibitory. 

The  Minnesota  Act  of  April  19,  1899, 
entitled  "  An  act  to  prevent  fraud  in  the 
sale  of  dairy  products,"  etc.,  sec.  16,  for- 
bade the  sale  of  oleomargarine,  colored  or 
otherwise,  made  to  resemble  butt  er.  Oleo- 
margarine, made  in  another  state,  was 
brought  into  Minnesota  by  the  manu- 
facturer's agent,  offered  for  sale,  and  sold 
by  him  in  the  original  package,  having 


the  revenue  stamps  and  marks  required 
under  the  above  noted  Act  of  Aug.  2,  1886, 
and  composed  of  the  materials  mentioned 
in  section  2  thereof.  It  was  held  that,  oleo- 
margarine being  a  lawful  article  of  com- 
merce, the  Minnesota  Act,  so  far  as  it  ap- 
plied to  such  sale,  was  unconstitutional. 
In  re  Brundage,  (1899)  96  Fed.  Rep.  9«3 
{following  Schollenberger  v.  Pennsylvania, 
(1898)  171  U.  S.  1;  Collins  v.  New 
Hampshire,  (1898)  171  U.  S.  30.)  See  also 
McAllister  v.  State,  (1902)  94  Md.  291 
(foUowmg  Schollenberger  t?.  Pennsylvania, 

(1898)  171   U.   S.   1,   and   Fox  t?.  State, 

(1899)  89  Md.  386),  where  the  court  said: 
**  No  state  law  can  be  held  validly  to  pro- 
hibit the  sale  in  original  packages  of  oleo- 
margarine colored  yellow  in  imitation  of 
yellow  butter  unless  it  is  alleged  and 
proved  that  the  coloring  matter  is  impure 
and  injurious  to  health  —  for  otherwise  it 
would  follow  that  a  pure  article  of  com- 
merce manufactured  in  another  state 
could  be  excluded  from  sale  in  this- state 
even  in  original  packages." 

The  Ohio  Act  of  March  7,  1890,  entitled 
"An  act  to  prevent  deception  in  the  sale 
of  dairy  products,  and  to  preserve  the 
public  health,"  which  prohibited  the 
manufacture  or  sale  of  oleomargarine 
unless  it  was  manufactured  and  sold  in 
separate  and  distinct  form,  and  in  such 
manner  as  would  at  once  advise  the  con- 
sumer of  its  real  character,  free  from  any 
coloring  matter  or  other  ingredients 
which  would  cause  it  to  look  like  butter, 
etc.,  was  held  to  be  imconstitutional  as 
interfering  with  interstate  commerce  in 
prevention  of  the  sale  of  oleomargarine 
when  brought  from  another  state  ana  sold 
in  the  original  packages.  In  re  Worthen, 
(1891)   58  Fed.  Rep.  467. 

Fraudulent  imitation  of  hutter, —  In 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
it  was  adjudged  that  a  statute  of  Massar 
chu setts,  imposing  a  penalty  on  the  manu- 
facture, sale,  offering  for  sale,  or  having 
in  possession  with  intent  to  sell,  "  any 
article  or  compound,  made  wholly  or 
partly  out  of  any  fat,  oil  or  oleaginous 
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substance^  or  compound  thereof,  not  pro- 
duced from  unadulterated  milk  or  cream 
from  the  same,  which  shall  be  in  imita- 
tion of  yellow  butter  produced  from  pure 
unadulterated  milk  or  cream  from  the 
same/'  was  constitutional  and  valid,  as 
applied  to  sales  in  Massachusetts  of  oleo- 
margarine made  in  another  state,  arti- 
ficially colored  so  as  to  look  like  yellow 
butter,  and  imported  in  the  packages  in 
which  it  was  sold. 

Original  package  broken. —  The  Federal 
Constitution  does  not  interfere  in  the  least 
with  the  power  of  a  state  to  regulate  or 
prohibit  the  manufacture  or  sale  of  oleo- 
margarine in  the  state,  or  imported  into 
the  state,  if  once  the  original  package  has 
been  broken.  In  re  Worthen,  (1891)  58 
Fed.  Rep.  467;  Com.  v.  Crane,  (1893)  158 
Mass.  218,  oiling  State  v,  Newton,  (1888) 
60  N.  J.  L.  534. 

Removal  of  labels  and  stamp. —  In  U.  S. 
f>.  Green,  (1905)  137  Fed.  179,  it  was  held 
that  this  section  did  not  divest  renovated 
butter  of  its  interstate  commerce  .  char- 
acter so  as  immediately  to  entitle  a  con- 
signee to  remove  marks  and  labels  upon  it 
without  liability  for  violating  section  5 
of  this  Act.  The  court  said:  "Without 
going  into  the  numerous  cases  bearing  to 
some  extent,  even  though  indirectly,  on 
the  question,  this  court  is  of  the  opinion 
that  in  making  process  or  renovated  butter 
transported  into  a  state,  and  remaining 
therein  for  use,  consumption,  sale,  or 
storage  therein,  subject  on  arrival  in  such 
state  to  the  operation  and  effect  of  the 
laws  of  such  state  enacted  in  the  exercise 
of   its   police   power   to   the   same  extent 


and  in  the  same  manner  as  though  such 
articles  had  been  produced  in  such  state, 
and  declaring  that  same  shall  not  be  ex- 
empted from  such  laws  by  reason  of  beine 
introduced  into  such  state  in  original 
packages  or  otherwise,  Congress  did  not 
intend  to  confer  any  power  and  has  not 
conferred  any  power  on  any  person  to  re- 
move the  marks,  labels,  stamps,  etc.^  from 
process  or  renovated  butter.  When  the 
packages  are  used  the  marks,  stamps,  etc., 
are  to  be  destroyed.  New  York  has  paaaed 
no  law  allowing  this  to  be  done,  and  it  is 
not  seen  that  such  a  law  could  be  passed 
in  the  legitimate  exercise  of  the  police 
power  of  the  state.  Section  1  of  the  Oleo- 
margarine Act  was  not  intended  to  abro- 
gate any  penalty  imposed  for  the  violation 
of  the  penal  provisions  referred  to,  or  to 
permit  the  acts  therein  forbidden,  or  to 
empower  a  state  to  make  anv  law  inter- 
fering with  the  operation  of  such  laws, 
unless  there  should  arise  a  conflict  between 
the  laws  of  th^  United  States  and  those 
of  the  state  passed  in  the  legitimate  exer- 
cise of  its  police  power.  It  is  perfectly 
clear  that  to  permit  the  removal  of  the 
stamps,  marks,  labels,  etc.,  on  packages 
of  a  food  product  of  this  character,  and 
specifically  authorized  by  law,  while  such 
articles  remain  an  article  of  interstate 
commerce,  or  even  thereafter,  when  we 
consider  the  objects  and  purposes  of  the 
law,  would  not  only  defeat  the  objects 
and  purposes  of  the  legislative  body  as  to 
inspection,  etc.,  but  open  the  doors  wide 
to  frauds  on  the  revenue.  The  placing  of 
the  marks,  etc.,  on  the  packages  implies 
they  are  to  remain." 


Seo.  5.  [Inspection  —  marking  —  regulations  by  Secretary  of  Agricul- 
ture—  penalties.]  All  parts  of  an  Act  providing  for  an  inspection  of 
meats  for  exportation,  approved  August  thirtieth,  eighteen  hundred  and 
ninety,  and  of  an  Act  to  provide  for  the  inspection  of  live  cattle,  hogs,  and 
the  carcasses  and  products  thereof  which  are  the  subjects  of  interstate 
commerce,  approved  March  third,  eighteen  hundred  and  ninety-one,  and  of 
amendment  thereto  approved  March  second,  eighteen  hundred  and  ninety- 
five,  which  are  applicable  to  the  subjects  and  purposes  described  in  this 
section  shall  apply  to  process  or  renovated  butter.  And  the  Secretary  of 
Agriculture  is  hereby  authorized  and  required  to  cause  a  rigid  sanitary 
inspection  to  be  made,  at  such  times  as  he  may  deem  proper  or  necessary, 
of  all  factories  and  storehouses  where  process  or  renovated  butter  is  manu- 
factured, packed,  or  prepared  for  market,  and  of  the  products  thereof  and 
materials  going  into  the  manufacture  of  the  same.  All  process  or  reno- 
vated butter  and  the  packages  containing  the  same  shall  be  marked  with 
the  words  '*  Eenovated  Butter  '*  or  **  Process  Butter  *\  and  by  such  other 
marks,  labels,  or  brands  and  in  such  manner  as  may  be  prescribed  by  the 
Secretary  of  Agriculture,  and  no  process  or  renovated  butter  shall  be 
shipped  or  transported  from  its  place  qi  manufacture  into  any  other  State 
or  Territory  or  the  District  of  Columbia,  or  to  any  foreign  country,  until 
it  has  been  marked  as  provided  in  this  section.  The  Secretary  of  Agricul- 
ture shall  make  all  needful  regulations  for  carrying  this  section  into  effect, 
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and  shall  cause  to  be  ascertained  and  reported  from  time  to  time  the  quan- 
tity and  quality  of  process  or  renovated  butter  manufactured,  and  the 
character  and  the  condition  of  the  material  from  which  it  is  made.  And 
he  shall  also  have  power  to  ascertain  whether  or  not  materials  used  in  the 
manufacture  of  said  process  or  renovated  butter  are  deleterious  to  health 
or  unwholesome  in  the  finished  product,  and  in  case  such  deleterious  or 
unwholesome  materials  are  found  to  be  used  in  product  intended  for  expor- 
tation or  shipment  into  other  States  or  in  course  of  exportation  or  ship- 
ment he  shall  have  power  to  confiscate  the  same.  Any  person,  firm,  or 
corporation  violating  any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars  or  by 
imprisonment  not  less  than  one  month  nor  more  than  six  months,  or  by 
both  said  punishments,  in  the  discretion  of  the  court.     [32  Stat.  L,  196,] 

See  the  notes  to  the  preceding  section  1  of  this  Act.  The  provisions  of  the  Meat 
Inspection  Act  of  June  30,  1906,  ch.  3913,  re-enacted  as  the  Act  of  March  4,  1907, 
ch.  2907,  given  under  the  title  Animals,  vol.  1,  p.  397,  were  extended  to  cover  reno- 
vated butter  factories  as  defined  by  this  Act  and  by  the  Act  of  Aug.  10,  1912,  ch.  284, 
f  1,  imfra,  p.  398. 

For  the  Act  of  Aug.  30,  1890,  ch.  839,  mentioned  in  the  text,  see  the  titles  AmiCALS, 

vol.    1,  p.   394;    IlCPORTS   AND   EXPOBTS. 

For  the  Act  of  March  3,  1891,  ch.  555,  amended  as  mentioned  in  the  text,  see  the 
title  Animals,  vol.  1,  p.  395. 


Validity  of  resnUition  prohibiting  dealer 
from  obliterating  marks,  etc.— The  pur- 
pose of  this  section  is  to  provide  for  the 
sanitary  inspection  and  the  marking  and 
branding  of  "process"  or  "renovated" 
butter  at  the  place  of  manufacture,  to  the 
end  that  none  shall  be  shipped  from  the 
factory  which  can  in  any  way  be  injurious 
to  the  health  of  the  consumer,  and  the 
section  authorizes  the  Secretary  of  Agri- 
culture to  cause  such  inspection  to  be 
made,  and  to  "make  all  needful  regula- 
tions for  carrying  this  section  into  effect." 
A  regulation,  however,  which  prohibits  a 
dealer,  receiving  or  handling  such  butter 
after  it  has  be^  duly  inspected,  marked, 
and  branded,  and  shipped  from  the  factory, 
from  obliterating  the  marks  or  brands 
thereon  has  no  relation  to  such  sanitary 
purpose,  and  finds  no  warrant  in  the 
statute,  being  calculated  only  to  prevent 
fraud  on  the  part  of  the  dealer  in  his 
relations  with  his  customers,  and  there 
is  nothing  in  the  statute  which  will  sup- 
port an  indictment  or  information  for  the 
violation  of  such  regulation.  U.  S.  V. 
Bohl,  (1903)  126  Fed.  625,  wherein  the 
court  said :  "  The  subjects  of  section  5  of 
the  Act  of  May  9,  1902,  ch.  784,  32  Stot. 
196,  .  are  clearly   'process   or  reno- 

vated butter,'  and  the  marking  and 
branding  thereof,  prior  to  transporta- 
tion. It  is  equally  clear  that  the  pur- 
poses of  the  section  are  to  provide  for 
the  sanitary  inspection  of  such  butter  at 
the  place  of  manufacture,  and  to  take 
every  precaution  in  order  that  none  shall 
be  shipped  from  the  factory  which  can  in 
sny  way  be  injurious  to  the  health  of 
the  consumer.     The  Acts  of  August  30, 


1890,  and  March  3,  1891,  chs.  839,  555,  26 
Stat.  414,  1089  ...  as  amended  March 
2,  1896,  ch.  169,  28  Stat.  727  [see  Ani- 
mals] so  far  as  they  touch  upon  these 
subjects  and  purposes,  are  ingrafted  into 
section  5  of  Act  of  1902,  and  all  rules  and 
regulations  adopted  by  the  Secretary  of 
Agriculture,  which  are  calculated  to  carry 
such  subjects  and  purposes  into  full  effect, 
have  all  the  force  of  the  statute  itself. 
Other  portions  of  the  Act  in  question  may 
gain  tneir  efficacy  from  the  taxing  clause 
of  the  Constitution,  but  section  5  goes  to 
the  commerce  clause  as  the  fountain 
whence  its  vigor  springs.  It  is  idle  to 
discuss  whether  or  not  the  tub  of  butter, 
when  it  reaches  the  wholesaler,  is  still  an 
article  of  interstate  commerce.  Our  cru- 
cial question  is  this:  Does  a  rule  or  reg- 
ulation forbidding  the  obliteration  of  the 
brand,  as  charged,  tend  in  any  manner 
to  aid  the  enforcement  of  strict  sanitary 
inspection  and  care,  or,  if  it  pleases  the 
inquirer,  in  the  collection  of  the  tax 
thereon?  It  is  my  opinion  that  the  rule 
was  of  no  value  in  either  regard;  it  was, 
on  the  contrary,  calculated  to  prevent 
fraud  and  subterfuge  on  the  part  of  the 
dealer  in  his  relations  with  the  consumer. 
I  do  not  decide  that  Ck>ngres8  has  no 
power  to  take  up  that  matter.  I  am 
content  to  say  that  in  section  5  no  such 
action  was  taken,  nor  was  any  attempt 
made  to  do  so.  Beyond  all  this,  if  the 
Congress  did  intend  to  take  such  a  step 
it  signally  failed  in  its  effort.  It  would 
be  necessary  to  read  into  section  5,  not 
only  the  general  provisions  of  the  Acts 
relating  to  the  inspection  of  meats  and 
carcasses,  but   also   the  defimte   penalty 
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inflicted  for  an  infraction  of  the  former  regolationB  under  this  Act.  Such  action 
laws,  in  a  situation  analogous  to  that  is  not  permissible,  either  on  strict  legal 
which  the  Secretary  of  Agriculture  at-  principles  or  upon  the  ba^is  of  fair  deal- 
tempts  to  provide  for  in  his  rules  and  uig  with  the  individual  citizen." 


An  Act  To  prevent  a  false  branding  or  marking  of  food  and  dairy  prod- 
ucts as  to  the  State  or  Territory  in  which  they  are  made  or  produced. 

[Act  of  July  1,  1902,  ch,  1357,  32  Stat.  L.  632.] 

[Sec.  1.]  [Dairy  and  food  products — false  labeling  of  place  of  origin 
forbidden.]  That  no  person  or  persons,  company  or  corporation,  shall 
introduce  into  any  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia  from  any  other  State  or  Territory  of  the  United  States  or 
the  District  of  Columbia,  or  sell  in  the  District  of  Columbia  or  in  any  Terri- 
tory any  dairy  or  food  products  which  shall  be  falsely  labeled  or  branded 
as  to  the  State  or  Territory  in  which  they  are  made,  produced,  or  grown, 
or  cause  or  procure  the  same  to  be  done  by  others.    [32  Stat,  L.  632,] 

Further  provisions  relating  to  misbranding  were  made  by  the  Act  of  June  30,  1906, 
ch.  3915,  infra,  p.  368. 

What  constitutes  false  labeling. — ^Wher-  which   they   are   produced.     It   provides 

ever  the  natural  inference  to  be  drawn  merely  that  such  products  shaU  not  be 

from  the  foirm  or  words  of  a  brand  or  falsely  labeled  or  brfuided  as  to  the  state 

label  is  contrary  to  the  fact  as  to  the  state  or  territory  in  which  they  are  made,  pro- 

or  territory  in  which  the  article  referred  duced,  or  grown.     The  mere  omission  of 

to  is  made,  produced,  or  grown,  the  case  the  place  of  manufacture  cannot  be  said 

would  seem  to  be  within  the  letter  and  to  be  in  violation  of  that  law;  nor  is  the 

spirit  of  this  Act.     For  example  the  use  name  of  the  wholesale  dealer  on  the  label 

of  the  words  "  Birkenwald's  Daisy  Sugar  or  brand  necessarily  a  representation  that 

Corn,     S.     Birkenwald    Co.,    Milwaukee,  he    is    the    manufacturer    or    producer. 

Wis.,"  by  that  company  on  canned  goods  (1902)   24  Op.  Atty.-6en.  125. 
produced  in  another  state,  has  been  held  Importation  from  foreign   conntiiM.-* 

to  be  a  violation  of  this  section.     (1903)  This  Act  applies  not  only  to  domestic  arti- 

24  Op.  Atty.-€^n.  695.  cles,  but  also  to  those  imported  from  for- 

This  Act  does  not,  however,  provide  that  eign  countries  which  are  labeled  as  being 

such  products  shall  be  labeled  or  branded  of  domestic  origin.     (1903)  24  Op.  Atty.- 

so  as  to  show  the  state  or  territory  in  Gen.  675. 

Seo.  2.  [Penalty  for  violation  —  jurisdiction.]  That  if  any  person  or 
persons  violate  the  provisions  of  this  Act,  either  in  person  or  through 
another,  he  shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a 
fine  of  not  less  than  five  hundred  nor  more  than  two  thousand  dollars; 
and  that  the  jurisdiction  for  the  prosecution  of  said  misdemeanor  shall 
be  within  the  district  of  the  United  States  court  in  which  it  is  committed. 
[32  Stat.  L.  632.] 

See  the  note  to  the  preceding  section  1  of  this  Actw 


[Sec.  1.]  [Nutritive  investigations.]  •  •  •  To  enable  the  Secretary  of 
A^culture  to  investigate  and  report  upon  the  nutritive  value  of  the  various 
articles  and  commodities  used  for  human  food,  with  special  suggestions 
of  full,  wholesome,  and  edible  rations  less  wasteful  and  more  economical 
than  those  in  common  use,  including  special  investigations  on  the  nutri- 
tive value  and  economy  of  the  diet  in  public  institutions;  and  the  agri- 
cultural experiment  stations  are  hereby  authorized  and  directed  to  cooperate 
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with  the  Secretary  of  Agriculture  in  carrying  out  said  investigations  in 
such  manner  and  to  such  extent  as  may  be  warranted  by  a  due  regard  to 
the  varying  conditions  and  needs  of  the  respective  States  and  Territories, 
and  as  may  be  mutually  agreed  upon ;  and  the  Secretary  of  Agriculture 
is'hereby  authorized  to  require  said  stations  to  report  to  him  the  results  of 
any  such  investigations  which  they  may  carry  out,  whether  in  cooperation 
with  said  Secretary  of  Agriculture  or  otherwise,  •  •  •  dollars.  [33 
Stat  L.  294,] 

This  is  from  the  Agricultural  Appropriation  Act  of  April  23,  1904,  ch.  1486. 


An  Act  For  preventing  the  manufacture,  sale,  or  transportation  of 
adulterated  or  misbranded  or  poisonous  or  deleterious  foods,  drugs, 
medicines,  and  liquors,  and  for  regulating  traffic  therein,  and  for 
other  purposes. 

[Act  of  June  30,  1906,  ch.  3915,  34  Stat  L.  768.] 

[Sec.  1.]  [Manufacture  of  adulterated,  etc.,  food  or  drugs  prohibited 
—  penalty.]  That  it  shall  be  unlawful  for  any  person  to  manufacture 
within  any  Territory  or  the  District  of  Columbia  any  article  of  food  or 
drug  which  is  adulterated  or  misbranded,  within  the  meaning  of  this  Act ; 
and  any  person  who  shall  violate  any  of  the  provisions  of  this  section  shall 
be  guilty  of  a  misdemeanor,  and  for  each  offense  shall,  upon  conviction 
thereof,  be  fined  not  to  exceed  five  hundred  dollars  or  shall  be  sentenced 
to  one  year's  imprisonment,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court,  and  for  each  subsequent  offense  and  conviction 
thereof  shall  be  fined  not  less  than  one  thousand  dollars  or  sentenced  to 
one  year's  imprisonment,  or  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.     [34  Stat.  L.  768.] 

This  is  the  first  section  of  the  "  Food  and  Drugs  Act  **  or  the  "  Hepburn  Act." 


Constitutioiuility  of  Act. —  The  consti- 
tutionality of  thUi  Act  is  generally  con- 
ceded and  well  established,  since  it  is  a 
proper  regulation  of  interstate  commerce. 
IJ.  S.  V.  Sweet  Valley  Wine  Co.,  (N.  D. 
Ohio  1913)  208  Fed.  86;  Shawnee  Milling 
Co.  V.  Temple,  (S.  D.  la.  1910)  179  Fed. 
617;  U.  S.  V.  Seventy- Four  Cases  Grape 
Juice,   (W.  D.  N.  Y.  1910)    181  Fed.  629. 

Congress  has  the  right  not  only  to  pass 
laws  which  shall  regulate  legitimate  com- 
merce among  the  states  and  with  foreign 
nations,  but  has  full  power  to  keep  the 
channels  of  such  commerce  free  from  the 
transportation  of  illicit  or  harmful  arti- 
cles, to  make  such  as  are  injurious  to  the 
public  health  outlaws  of  such  commerce, 
and  to  bar  them  from  the  facilities  and 

Srivileges  thereof.  Congress  may  itself 
etermme  the  means  appropriate  to  this 
purpose,  and  so  long  as  they  do  no  vio- 
lence of  other  provisions  of  the  Constitu- 
tion it  is  itself  the  judge  of  the  means 
to  be  employed  in  exercising  the  powers 
conferred  upon  it  in  this  respect.    McDer- 


mott  V.  Wisconsin,  (1913)  228  U.  S.  115, 
33  S.  Ct.  431,  67  U.  S.  (L.  ed.)  754,  Ann. 
Cas.  1915A  39,  47  L.  R.  A.  (N.  S.)  984, 
reversing  (1910)  143  Wis.  18,  126  N.  W. 
888,  21   Ann.  Cas.   1316. 

Iliis  Act  is  not  unconstitutional  as  an 
attempted  exercise  by  Congress  of  police 
power  belonging  to  the  states.  U.  S.  v. 
Four  Hundred  and  Twenty  Sacks  Flour, 
(1910)    180  Fed.  518. 

Purpose  of  Act. —  "The  statute  upon 
its  face  shows  that  the  primary  purpose 
of  Congress  was  to  prevent  injury  to  the 
public  health  by  the  sale  and  transporta- 
tion in  interstate  commerce  of  misbranded 
and  adulterated  foods.  The  legislation,  as 
against  misbranding,  intended  to  make  it 
possible  that  the  consumer  should  know 
that  an  article  purchased  was  what  it  pur- 
ported to  be;  tnat  it  might  be  bought  for 
what  it  really  was  and  not  upon  misrep- 
resentations as  to  character  and  quality. 
As  against  adulteration,  the  statute  was 
intended  to  protect  the  public  health  from 
possible  injury  by   adding  to  articles  of 
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food  consumption  poisonoua  and  deleteri- 
ous substances  which  might  render  such 
articles  injurious  to  the  health  of  con- 
sumers. If  this  purpose  has  been  effected 
by  plain  and  unambiguous  language,  and 
the  act  is  within  the  power  of  Congress, 
the  only  duty  of  the  courts  is  to  give  it 
effect  according  to  its  terms.  This  prin- 
ciple has  been  frequently  recognised  in  this 
court."  U.  S.  17.  Lexington  Mill,  etc,  Co., 
(1914)  232  U.  S.  399,  34  &'.  Ct.  337,  58 
U.  S.  (L.  ed.)  658,  L.  R.  A.  1916B  774, 
affirming  (C.  C.  A.  8th  Cir.  J913)  202 
Fed.  616,  121  C.  C.  A.  23.  See  to  the 
same  effect  U.  S.  v.  Coca  Cola  Co.,  (1916) 
241  U.  S.  265,  36  S.  Ct.  673;  Hall-Baker 
Grain  Co.  v,  U.  S.,  (CCA-  8th  Cir. 
1912)  198  Fed.  614,  117  C.  C  A.  318; 
Gait  V.  U.  S.,  (1913)  39  App.  Cas.  (D.  C.) 
470. 

The  object  of  the  Food  and  Drugs  Act 
is  to  prevent  adulteration  and  misbrand- 
ing, as  therein  defined.  It  prohibits  the 
introduction  into  any  state  from  any 
other  state  "of  any  article  of  food  or 
drugs  whicftk  is  adulterated  or  misbranded, 
within  the  meaning  of  this  act."  The  pur- 
pose is  to  keep  such  articles  "out  of  the 
channels  of  interstate  commerce,  or,  if 
they  enter  such  commerce,  to  condemn 
them  while  beine  transported  or  when 
they  have  reached  their  aestinations,  pro- 
vided they  remain  unloaded,  unsold  or  in 
original  unbroken  packages."  Savage  v. 
Jones,  (1912)  226  U.  S'.  601,  32  S.  Ot. 
716,  66  U.  S.    (L.  ed.)    1182, 

Construction. —  The  Food  and  Drugs 
Act  was  passed  by  Congress,  under  its 
authority  to  exclude  from  interstate  com- 
merce impure  and  adulterated  food  and 
drugs  and  to  prevent  the  facilities  of  such 
commerce  being  used  to  enable  such  arti- 
cles to  be  transported  throughout  the 
country  from  their  place  of  manufacture 
to  the  people  who  consume  and  use  them, 
and  it  is  in  the  light  of  the  purpose  and 
of  the  power  exerted  in  its  passage  by 
Congress  that  this  Act  must  be  considered 
and  construed.  McDermott  v.  Wisconsin, 
(1913)  228  U.  S.  115,  33  S.  Ct.  431,  67 
U.  S.  (L.  ed.)  764,  Ann.  Cas.  1916A  39, 
47  L.  R.  A.  (N.  S.)  984,  reversing  on 
other  grounds  (1910)  143  Wis.  18,  126 
N.  W.  888,  21  Ann.  Cas.  1316. 

The  purpose  of  the  Act  is  to  secure  the 
purity  of  food  and  drugs  and  to  inform 
purchasers  of  what  they  are  buying.  Its 
provisions  are  directed  to  that  purpose 
and  must  be  construed  to  effect  it.  U.  S. 
V,  Antikamnia  Chemical  Co.,  (1914)  231* 
U.  S.  664,  34  S.  Ct.  222,  58  U.  S.  (L.  ed.) 
419,  reversing  on  other  grounds  (1911) 
87  App.  Cas.   (D.  CJ  343. 

It  IS  the  duty  of  the  court,  in  interpret- 
ing this  Act,  to  keep  constantly  in  mind 
the  legislative  intent,  the  evils  sought  to 
be  overcome,  and,  if  possible,  to  give  sub- 
stantial force  and  effect  to  that  intent.  In 
view  of  the  remedial  object  and  purpose 
of  the  statute  it  should  be  liberally  con- 


strued. Gait  17.  U.  S.,  (1913)  89  App. 
Cas.  (D.  C)  470. 

The  Food  and  Drugs  Act  is  a  police 
regulation  enacted  to  conserve  the  public 
health  and  should  be  construed  liberally 
to  meet  -the  evils  intended  to  be  embraced 
within    its    provisions.      Dade   v.    U.    S. 

(1913)  40  App.  Cas.  (D.  C)   94. 
Slander  haaed  on  alleged  violation  of 

Act. —  A  statement  regarding  certain 
toothpowder  that  it  "was  a  cheap  prod- 
uct, good  only  for  polishing  the  surface 
of  the  teeth,  and  that  it  contained  harm- 
ful ingredients,  principally  grit,  which 
would  scratch  the  enamel  from  the  teeth  " 
is  not  slanderous  as  charging  the  viola- 
tion of  the  Food  and  Drugs  Act.  Hop- 
kins Chemical  Co.  r.  Read  Drug,  etc.,  Co., 

(1914)  124  Md.  210,  92  Atl.  478. 

State  statutes. —  This  Act  is  directed 
against  the  adulteration  and  misbranding 
of  articles  of  food  transported  in  inter- 
state commerce,  and  a  state  statute  di- 
rected to  the  manner  of  selling  a  certain 
product  at  retail  is  not  repugnant  to  it. 
Armour  v.  North  Dakota,  ( 1916)  240  U.  S. 
510,  36  S.  Ct.  440,  affirming  (1913)  27 
N.  D.  177,  145  N.  W.  1033,  Ann.  Cas. 
191 6B  1147. 

But  a  state  statute  in  conflict  with  the 
provisions  of  the  Food  and  Drugs  Act  is 
void.  McDermott  v.  State  of  Wisconsin, 
(1913)  228  U.  S.  115,  33  S.  Ct.  431,  57 
U.  S.  (L.  ed.)  754,  Ann.  Cas.  1916A  39, 
47  L.  R.  A.  (N.  S.)  984,  reveramg  (1910) 
143  Wis.  18,  126  N.  W.  888,  21  Ann.  Cas. 
1315,  wherein  the  court  said:  "The  state 
may  not,  under  the  guise  of  exercising  its 
police  power  or  otherwise,  impose  burdens 
upon  or  discriminate  against  interstate 
commerce,  nor  may  it  enact  legislation 
in  conflict  with  the  statutes  of  Congress 
passed  for  the  regulation  of  the  subject, 
and  if  it  does,  to  the  extent  that  the  state 
law  interferes  with  or  frustrates  the  oper- 
ation of  the  Acts  of  Congress,  its  provi- 
sions must  yield  to  the  superior  federal 
power  given  to  Congress  by  the  Constitu- 
tion." 

A  state  statute  prohibiting  the  sale  of 
food  preservatives  containing  boric  acid 
is  not  invalid  as  to  sales  within  the  state. 
Price  V,  Illinois,  (1916)  238  U.  S.  446, 
35  S.  Ct  892,  59  U.  S.  (L.  ed.)  1400, 
affirming  (1913)  257  111.  587,  101  N.  E. 
196,  Ann.  Cas.  1914A  1154. 

In  Orescent  Mfg.  Co.  f.  Mickle,  (D.  C 
Ore.  1914)  216  Fed.  246,  which  was  a 
case  of  misbranding  and  adulteration  im- 
der  the  food  laws  of  Oregon,  it  was  urged 
that  Congress  had  by  its  legislation  fully 
occupied  and  covered  the  tield  relative 
to  the  protection  of  the  public  against 
the  adulteration  or  misbranding  of  arti- 
cles of  food,  and  therefore  that  the  state 
legislation  as  it  might  affect  foods  dealt 
in  in  interstate  commerce  was  void  and 
inoperative.  The  court  did  not  decide  the 
question,   since   in   its   view    the   product 
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involved  in  the  instant  case  did  not  fall  Tea  Inspection  Act  (Act  of  March  2,  1897, 
within  the  denunciation  of  the  local  act.  29  Stat.  L.  604^  see  Imports  and  Ex- 
See  further  on  the  question  of  the  valid-  ports),  but  both  statutes  are  cumulative 
ity  of  state  statutes  affecting  foods  and  so  far  as  the  importation  of  tea  is  con- 
drugs,  the  notes  under  section  8  of  this  cerned.  (1907)  26  Op.  Atty.-Gen.  166. 
Act,  infra,  p.  379.  Notes  construing  this  Act  will  be  found 
Tea  Inspection  Act. —  This  Act  is  not  in  21  Ann.  Cas.  1323;  Ann.  Cas.  1915A  45. 
intended  ajs  a  substitute  for  the  special 


2.  [Interstate,  etc.,  commerce  of  adulterated  or  misbranded  goods 
prohibited  — penalty  —  articles    for    export  —  domestic    consumption.] 

That  the  introduction  into  any  State  or  Territoi*y  or  the  District  of  Colum- 
bia from  any  other  State  or  Territory  or  the  District  of  Columbia,  or  from  any 
foreign  country,  or  shipment  to  any  foreign  country  of  any  article  of  food 
or  drugs  which  is  adulterated  or  misbranded,  within  the  meaning  of  this 
Act,  is  hereby  prohibited ;  and  any  person  who  shall  ship  or  deliver  for  ship- 
ment from  any  State  or  Territory  or  the  District  of  Columbia  to  any  other 
State  or  Territory  or  the  District  of  Columbia,  or  to  a  foreign  country,  or 
who  shall  receive  in  any  State  or  Territory  or  the  District  of  Columbia  from 
any  other  State  or  Territory  or  the  District  of  Columbia,  or  foreign  country, 
and  having  so  received,  shall  deliver,  in  original  unbroken  packages,  for  pay 
or  otherwise,  or  offer  to  deliver  to  any  other  person,  any  such  article  so 
adulterated  or  misbranded  within  the  meaning  of  this  Act,  or  any  person 
who  shall  sell  or  offer  for  sale  in  the  District  of  Columbia  or  the  Territories 
of  the  United  States  any  such  adulterated  or  misbranded  foods  or  drugs, 
or  export  or  offer  to  export  the  same  to  any  foreign  country,  shall  be 
guilty  of  a  misdemeanor,  and  for  such  offense  be  fined  not  exceeding  two 
hundred  dollars  for  the  first  offense,  and  upon  conviction  for  each  subse- 
quent offense  not  exceeding  three  hundred  dollars  or  be  imprisoned  not 
exceeding  one  year,  or  both,  in  the  discretion  of  the  court :  Provided,  That 
no  article  shall  be  deemed  misbranded  or  adulterated  within  the  provisions 
of  this  Act  when  intended  for  export  to  any  foreign  country  and  prepared  or 
packed  according  to  the  specifications  or  directions  of  the  foreign  purchaser 
when  no  substance  is  used  in  the  preparation  or  packing  thereof  in  con- 
flict with  the  laws  of  the  foreign  country  to  which  said  article  is  intended 
to  be  shipped ;  but  if  said  article  shall  be  in  fact  sold  or  offered  for  sale  for 
domestic  use  or  consumption,  then  this  proviso  shall  not  exempt  said  article 
from  the  operation  of  any  of  the  other  provisions  of  this  Act.  [34  Stat  L, 
768.] 

The  provisions  of  this  and  the  following  sections  of  this  Act  supersede  the  provisions 
of  sections  2  and  3  of  the  Act  of  Aug.  30,  1890,  ch.  839,  which  were  as  follows: 

"  Sec.  2.  That  it  shall  be  unlawful  to  import  into  the  United  States  any  adulterated 
or  unwholesome  food  or  drug  or  any  vinous,  spirituous  or  malt  liquors,  adulterated  or 
mixed  with  any  poisonous  or  noxious  chemical  drug  or  other  ingredient  injurious  to 
health.  Any  person  who  shall  knowingly  import  into  the  United  States  any  such 
adulterated  food  or  druf;;,  or  drink,  knowing  or  having  reasons  to  believe  the  same  to 
be  adulterated,  being  the  owner  or  the  agent  of  the  owner,  or  the  consignor  or  con- 
signee of  the  owner,  or  in  privity  with  them,  assisting  in  such  unlawful  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  liable  to  prosecution  therefor  in  the  district  court 
of  the  United  States  for  the  district  into  which  such  property  is  imported;  and,  on 
conviction,  such  person  shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars  for 
each  separate  shipment,  and  may  be  imprisoned  by  the  court  for  a  term  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court."     \2(}  Stat.  L.  4^5.] 

"  Sec.  3.  That  any  article  designed  for  consumption  as  human  food  or  drink,  and  any 
other  article  of  the  classes  or  description  mentioned  in  this  act,  which  shall  be  imported 
into  the  United  States  contrary  to  its  provisions,  shall  be  forfeited  to  the  United  States, 
and  shall  be  proceeded  against  under  the  provisions  of  chapter  eighteen  of  title  thirteen 
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of  the  Revised  Statutes  of  the  United  States;  and  such  imported  property  so  declared 
forfeited  may  be  destroyed  or  returned  to  the  importer  for  exportation  from  the  United 
States  after  the  payment  of  all  costs  and  expenses,  imder  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe;  and  the  Secretary  of  the  Treasury  may  cause 
such  imported  articles  to  be  inspected  or  examined  in  order  to  ascertain  whether  the 
same  have  been  so  unlawfully  imported."     [26  8iai.  h,  4-2 J.] 


H.  S.  sec.  3449  contrasted. —  This  section 
and  section  10,  infra,  p.  392,  require  that  a 
different  brand  or  mark  shall  be  placed 
upon  an  article  transported  in  interstate 
or  foreign  commerce  from  that  required 
by  R.  S.  sec.  3449  (see  Intebnal  Rev- 
enue).    (1908)  26  Op.  Atty.-Gen.  474. 

Limitation  to  interstate'  and  foreign 
commerce. —  This  section  is  limited  in  its 
application  to  interstate  and  foreign  com- 
merce. The  prohibition  therein  contained 
runs  against  the  introduction  of  mis- 
branded  drugs  into  any  state,  or  ter- 
ritory, or  the  District  of  Columbia,  from 
any  other  pairt  of  the  United  States,  or 
from  any  foreign  country.  U.  S.  t*.  Tudcer, 
(S.  D.  Ohio  1911)   188  Fed.  741. 

A  manufacturer  who  sells  adulterated 
^ods  to  a  wholesale  dealer  engaged  in 
mterstate  commerce  is  involved  in  a  trans- 
action pertaining  to  interstate  commerce 
and  is  subject  to  the  provision  of  the 
Food  and  Drugs  Act.  Glaser  v.  U.  S.  (C. 
C.  A.  7th  Cir.  1915)  224  Fed.  84,  139  C. 
C.  A.  566. 

This  Act  is  not  void  for  uncertainty  and 
indefiniteness,  in  that  no  standard  of 
grade,  quality,  or  purity  is  prescribed, 
but  that  the  determination  of  the  standard 
is  left  to  the  courts,  as  such  objection  may 
be  obviated  by  re(juiring  specific  and  prop- 
erly drawn  pleadmg.  U.  S.  v.  Four  Hun- 
dred and  Twenty  Sacks  Flour,  (1910) 
180  Fed.  518. 

Inclusion  of  articles  not  the  subject  of 
bargain  and  sale. —  The  Food  and  Drugs 
Act  deals  with  articles  other  than 
those  which  are  the  subject  of  bargain 
and  sale.  Dr.  J.  L.  Stephens  Co.  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1913)  203  Fed.  817, 
122  C.  C.  A.  135. 

"Shipment"  as  used  in  this  section  is 
not  limited  to  a  shipment  for  sale,  though 
it  must  be  in  the  way  of  commerce.  Phil- 
adelphia Pickling  Co.  r.  U.  S.,  (C.  C.  A. 
3d  Q\t.  1913)  202  Fed.  150,  120  C.  C.  A. 
429,  wherein  the  court  said :  "  Does  the 
Act  apply  where  the  owner  has  shipped 
to  himself  for  some  other  business  pur- 
pose than  sale?  The  trial  judge  directed 
the  verdict,  but  no  complaint  is  made  of 
this,  if  his  construction  of  the  Act  was  cor- 
rect. The  statute  imposes  penalties  in 
three  sections,  but  we  are  concerned  only 
with  sections  2  and  10.  The  latter  sec- 
tion provides  for  condemnation,  and  per- 
mits an  offending  article  to  be  seized,  if 
it  *  is  being  transported  from  one  state, 
territorv,  district,  or  insular  possession 
to  another  for  sale;  or  having  been  trans- 
ported remains  unloaded,  unsold,  or  in 
original  unbroken  packages;  or  if  it  be 
sold  or  offered  for  sale  in  the  District  of 


Columbia,  or  the  territories  or  insular  pos- 
sessions of  the  United  States;  or  if  it  be 
imported  from  a  foreign  country  for  sale; 
or  if  it  is  intended  for  export  to  a  foreign 
country.'  This  section  speaks  repeatedly 
of  sale,  and  the  courts  have  had  severed 
occasions  to  consider  what  Congress 
meant  by  the  language  quoted.  In  U.  S.  v. 
Sixty-Five  Casks  Liquid  Extracts,  (N.  D. 
W.  Va.  1909)  170  Fed.  449,  it  appeared 
that  the  casks  in  Question  (which  were 
insufficiently  marked)  contained  a  liquid 
that  had  been  manufactured  and  shipped 
by  the  owner's  agent  in  Michigan  to 
the  owner  himself  in  West  Virginia  for 
the  primary  purpose  of  being  bottled  and 
properly  laheled  there.  It  was  not  to  be 
sold  unitil  this  had  been  done,  and  the 
District  Court  held  inter  alia  (pages  445, 
446)  that  Congress  'did  not  .  .  .  have 
power  to  restrict  one  from  manufacturing 
m  one  state  such  product  and  removing 
it  from  that  state  to  another  for  the  pur- 
pose of  personal  use  and  not  sale,  or  for 
use  in  connection  with  the  manufacture 
of  other  articles  to  be  legally  branded 
when  so  manufactured.'  The  Court  of  Ap- 
peals affirmed  the  judgment  in  a  brief 
opinion  ([C.  C.  A.  4th  Cir.  1910]  176 
Fed.  1022,  99  C.  C.  A.  667),  which  is 
silent  concerning  the  power  of  Congress, 
and  merely  gives  the  following  reason  lor 
affirmance:  'No  attempt  to  avoid  the 
law,  either  directly,  indirectly,  or  by  sub- 
terfuge, has  been  shown;  it  appearing 
that  the  manufacturer  had  simply  trans- 
ferred from  one  point  to  another  the 
product  he  was  manufacturing  for  the 
purpose  of  completing  the  same  for  the 
market.  Under  the  circumstances  dis- 
closed in  this  case,  having  in  mind  the 
object  of  the  Congress  in  enacting  the  law 
involved,  we  do  not. think  the  liquid  ex- 
tract proceeded  against  should  be  for- 
feited. Reaching  this  conclusion,  we  do 
not  find  it  necessary  to  consider  other 
questions  discussed  by  counsel  and  referred 
to  in  the  opinion  of  the  court  below.' 
In  U.  S.  V.  Forty-Six  Packages,  etc., 
[S.  D.  Ohio  1910]  183  Fed.  642,  it  was 
held  thait  a  libel  in  rem  under  section  10 
was  defective,  because  it  failed  to  aver 
that  the  articles  seized  were  transported 
*  for  sale.'  The  foregoing  cases  are  re- 
ferred to  in  Hi  polite  Epg  Co.  r.  U.  S. 
ri911]  220  U.  S.  45,  31  S.  Ct.  364,  55  U. 
S.  (L.  ed.)  364,  and  although  they  are  not 
definitely  disapproved  they  are  certainly 
not  accepted  as  correct.  At  the  best,  they 
are  noticed  with  a  word  or  two  of  com- 
ment, and  of  course  they  must  yield  if 
they  clash  with  the  decision  or  the  opin- 
ion  of  the   Supreme  Court.     One  of  the 
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points  decided  in  the  Hipolite  Oaae  is  that 
section  10  permits  the  condemnation  of 
adulterated  food,  although  it  has  not  been 
transported  for  sale  directly,  but  is  in- 
tended solely  for  use  as  raw  material 
in  the  manufacture  of  another  product. 
This  is  clear,  for  the  court  on  page  52  of 
220  U.  S.,  on  page  365  of  31  S.  Ct.  (55  U. 
6.  (L.  ed.)  364) ,  states  the  first  contention 
of  the  ^g  Company  to  be  that '  section  10 
of  the  fVood  and  Drugs  Act  does  not  ap- 
ply to  an  article  of  food  which  has  not 
been  shipped  for  sale,  but  which  has  been 
shipped  solely  for  use  as  raw  material  in 
the  manufacture  of  some  other  product.' 
And  this  contention  is  declared  (page  55 
of  220  U.  S.,  on  page  366  of  31  S.  Ct.  [55 
U.  S.  (L.  ed.)  364])  to  be  'untenable.' 
...  It  is  true  that  this  is  a  prosecution 
under  section  2,  and  not  a  seizure  under 
section  10;  but  the  difference  (if  impor- 
tant) is  in  favor  of  section  2,  for  its 
meaning  is  not  restricted  by  the  words 

*  for  sale,'  and  is  therefore  even  broader 
than  the  language  of  section  10.  One  of 
the  chief  objects  of  the  act  ie  declared 
in  section  2,  namely,  to  forbid  'the  intro- 
duction into  any  state  or  territory,'  etc., 
*of  any  article  of  food  .  .  .  which  is 
adulterated;'  and,  while  the  section  does 
not  attempt  to  punish  criminally  evei^ 
method  of  *  introduction,'  it  does  punish 
the  method  here  in  question  —  'any  per- 
son who  shall  ship  or  deliver  for  ship- 
ment from  any  state  or  territory,'  etc., 
'  shall  be  guilty  of  a  misdemeanor,'  etc. — 
and  the  breadth  of  the  prohibition  justifies 
us  at  least  in  refusing  to  narrow  the  or- 
dinary meaning  of  the  words  that  define 
the  crime.  Of  course,  the  shipment  must 
be  in  the  way  of  '  commerce.'  Such  a 
limitation  is  constitutionally  necessary; 
but,  if  the  limitation  be  assumed,  no  rea- 
son is  perceived  why  *  shipment '  should 
be  construed  to  mean  '  shipment  for  sale.' 
Its  ordinary  meaning  in  this  connection 
covers  any  shipment  for  any  purpose  in 
the  course  of  commerce,  and  we  accept 
this  as  the  intended  sooipe  of  the  word. 
And  the  correctness  of  such  construction 
seems  more  probable  when  we  observe  that 
the  next  penal  clause  of  section  2  should 
apparently  be  construed  in  a  similar  man- 
ner.    This   clause  applies  to  any  person 

*  who  shall  receive  in  any  state  or  terri- 
tory,' etc.,  'and,  having  so  received,  shall 
deliver  in  original  unbroken  packages, 
...  or  [shall]  offer  to  deliver,  to  any 
person  any  such  article  bo  adulterated' 
—  the  delivery  being  punished  whether  it 
be  *  for  pay  or  otherwise.*  In  other  words, 
to  receive  and  deliver  offending  articles  in 
the  course  of  commerce  is  indictable, 
whatever  the  business  purpose  may  be. 
The  Court  of  Appeals  of  the  Second  Cir- 
cuit in  U.  S.  V.  Three  Hundred  Cans,  189 
Fed.  352,  111  C.  C.  A.  83.  has  also  niled 
that,  since  the  Hipolite  decision  at  all 
events,  a  libel  for  condemnation  need  no 
longer  aver  that  the  articles  were  trans- 


ported for  Bale  —  the  food  there  in  ques- 
tion having  been  shipped  from  Nebraska 
by  the  owner  to  himself  in  New  York,  and 
remaining  unsold  in  original  unbroken 
packages.^' 

Inclusion  of  articles  not  to  be  used  as 
food. —  The  transportation  of  decomposed 
c^gs,  which  are  actually  unfit  for  food, 
for  use  in  tannix^  is  prohibited  by  this 
section,  as  the  use  to  which  they  are  to 
be  put  does  not  take  the  same  out  of  the 
category  of  "  adulterated  article  of  food." 
U.  S.  V.  Thirteen  Crates  Frozen  Eggs,  (S. 
D.  N.  Y.  1913)  208  Fed.  950,  wherein  the 
court  said :  "  It  seems  to  me  clear  that 
the  purpose  of  Congress  was  to  prohibit 
the  transportation  of  articles  in  inter- 
state commerce  which  come  within  the 
definition  given  in  the  statute  and  make 
them  subject  to  seizure  and  condemna- 
'tion  if  so  transported.  If  such  is  not  the 
purpose,  then  interstate  commerce  may  be 
flooded  with  eggs  of  this  character  and 
the  government  wUl  be  compelled  to  prove 
that  the  intent  of  the  one  transporting 
the  article  was  to  use  or  sell  same  as  an 
article  of  food.  Even  if  the  burden  is  not 
shifted  and  the  presumption  is  that  it 
was  intended  to  use  or  seil  such  an  article 
as  food  or  as  an  article  of  food,  still  the 
owner  so  transporting  the  article  will  es- 
cape the  operation  of  the  statute  by  swear- 
ing to  an  undisclosed  intent  which  the 
government  will  be  unable  to  disprove, 
unless  the  article  has  been  actually  put  on 
sale  or  sold  as  an  article  of  food." 

Meaning  of  "package "and  "original  un- 
broken package." —  The  word  "  package," 
as  used  in  the  Act,  "means  the  package 
which  passes  into  the  possession  of  the 
public,  of  the  real  consumer;  and  the 
words  'original  unbroken  packa^'  re- 
late ...  to  the  package  in  the  form  in 
which  it  is  received  by  the  vendee  or  con- 
signee." Dr.  J.  L.  Stephens  Co.  v,  U. 
S.,  (C.  C.  A.  6th  Cir.  1913)  203  Fed.  817, 
122  C.  C.  A.  135. 

"Package"  clearly  refers  to  the  imme- 
diate container  of  the  article  which  is  in- 
tended for  consumption  bv  the  public. 
McDermott  r.  Wisconsin,  (1913)  228  U.  S. 
115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.)  754, 
Ann.  Cas.  1915A  39,  47  L.  R.  A.  (N.  S.) 
984,  reversing  on  other  grounds  (1910) 
143  Wis.  18,  126  N.  W.  888,  21  Ann.  Cas. 
1315. 

Intent. —  The  mere  sending  of  deleteri- 
ous or  harmful  substance  by  a  shipper, 
even  though  he  may  have  nothing  to  do 
with  the  condition  of  the  article  sent 
and  has  no  knowledge  of  such  condition, 
makes  him  liable  to  the  penalty.  U.  S.  r. 
Sprague,  (E.  D.  N.  Y.  1913)  208  Fed, 
419. 

Test  for  determining  adulteration  or 
misbranding. — The  article  of  food  or  drugs 
the  shipment  or  delivery  for  shipment  in 
interstate  commerce  of  which  is  prohibited 
and  punished  is  such  as  is  adulterated  or 
misbranded    within   the   meaning   of   the 
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Act.  What  it  is  to  adulterate  or  mis- 
brand  food  or  drugs  within  the  meaning 
of  the  Act  requires  a  consideration  of  its 
other  proyisions^  wherein  such  adultera- 
tion or  misbranding  is  defined.  McDer- 
mott  V.  Wisconsin,  (1913)  228  U.  S.  115, 
33  S.  Ct.  431,  67  U.  S.  (L.  ed.)  754,  Ann. 
Cas.  1915 A  39,  47  L.  R.  A.  (N.  S.)  984, 
reversing  (1910)  143  Wis.  18,  126  N.  W. 
888,  21  Ann.  Cas.  1315. 

In  U.  S.  V.  Frank,  (S.  D.  Ohio  1911) 
189  Fed.  195,  it  was  held  that  the  Secre- 
tary of  Agriculture  under  authority  of 
the  Act  of  March  3,  1905,  ch.  1405,  33 
Stat.  L.  874  (which  was  superseded  bv 
section  11  of  this  Act,  infra,  p.  39d, 
had  fixed  the  standards  of  purity  for 
certain  foods  and  these  standards  were 
to  be  looked  to  in  determining  whether 
food  had  been  transported  which  was 
adulterated  and  misbranded.  See  contra 
U.  S.  V.  St.  Louis  Coffee,  etc..  Mills, 
(E.  D.  Mo.  1909)  189  Fed.  191,  wherein 
the  court  said:  "The  circular  No. 
19  issued  by  the  Secretary  of  Agriculture 
was  issued  long  before  the  enactment  of 
the  statute  under  which  this  proceeding  ia 
had,  and  for  that  reason,  if  for  no  of£er, 
cannot  be  considered  in  determining  the 
question  of  the  guilt  or  innocence  of  the 
aefendant  in  this  case." 

In  a  libel  for  forfeiture  of  alleged  adul- 
terated vinegar,  it  was  held  that  the  gov- 
emment  was  not  limited  to  the  standarda 
mentioned  in  the  Agricultural  Department 
bulletin  No.  65  and  circular  19,  nor  to 
methods  of  analysis  adopted  under  regu- 
lation No.  4,  but  might  make  use  of  any 
accurate  teat.  U.  S.  v.  One  Hundred  Bar- 
rels Vinegar,   (1911)   188  Fed.  471. 

Persons  liable  to  prosecution. —  The 
officers  of  a  corporation  which  manufac- 
tured a  misbranded  or  adulterated  food 
product,  shipped  by  its  manager  in  inter- 
state commerce,  were  held  to  be  subject 
to  prosecution  therefor  where  they  em- 
ployed the  manager  and  authorized  him 
to  operate  the  plant  and  sell  the  product 
without  restriction,  and  the  previous 
course  of  business  had  been  to  ship  on 
orders  to  other  states.  U.  S.  i?.  Mayfield, 
(1910)    177  Fed.  765. 

A  sale  under  R.  S.  sec.  1241  (see  Wab 
Department  and  Military  Establish- 
ment), by  government  officers,  of  drugs 
and  medicines  purchased  for  the  use  of 
the  army  and  afterward  condemned  as 
being  unfit  for  use,  is  as  much  subject  to 
the  provisions  of  the  Food  and  Drugs  Act 
as  a  sale  by  a  private  person  would  be 
under  similar  circumstances,  and  would 
render  the  officers  making  the  sale  liable 
under  that  Act,  unless  the  drugs  and 
medicines  so  sold  were  labeled  in  accord- 
ance with  its  provisions.  (1908)  26  Op. 
Atty.-Gen.  546. 

Shipment  induced  by  goyemment  agent. 
— The  fact  alone  that  the  only  interstate 
shipment  shown  of  a  misbranded  food 
article  by  the  manufacturer  was  secretly 


induced  by  an  agent  of  the  Department  of 
Agriculture  was  held  not  to  be  a  defense 
to  a  prosecution  therefor  under  the  Food 
and  Drugs  Act,  the  reasons  for  the  action 
of  such  agent  not  appearing.  U.  S.  v, 
MoTg&n,   (1910)    181  Fed.  587. 

'^Deliyery"  as  essential  element  of 
offense. —  The  mere  receipt  of  an  adul- 
terated or  misbranded  drug  does  not  con- 
stitute an  offense,  where  claimants  have 
not  delivered,  or  offered  to  deliver,  the 
drug  in  unbroken  packages;  and  it.  ap- 
pears that  the  claimants  retained  the 
packages  in  their  possession,  opened  and 
tested  them,  and  caused  the  standard  of 
strength,  quality,  and  purity  to  be  plainly 
stamped  on  the  containers  prior  to  seizure. 
U.  S.  V.  Five  Boxes  Asafoetida,  (1910)  181 
Fed.  661. 

Conspiracy  to  violate  Act. —  In  Mitchell 
17.  U.  S.,  (C.  C.  A.  2d  Cir.  1916)  229  Fed. 
357,  143  C.  C.  A.  477,  a  judgment  was 
affirmed  convicting  the  defendants  of  con- 
spiracy to  violate  this  Act  by  misbrand- 
ing coffee. 

Notice  and  hearing. — ^When  proceedings 
for  violation  of*  the  Food  and  Drugs  Act 
by  adulteration  or  misbranding  are  insti- 
tuted at  the  instance  of  the  Department 
of  Agriculture,  whether  such  proceedings 
are  tn  personam  or  for  a  forfeiture  of 
goods  under  section  10,  it  would  seem  that 
the  notice  of  examination  and  opportunity 
to  be  heard  provided  for  by  section  4  are 
necessary  conditions  precedent  and  must 
be  alleged  and  proved;  but  under  section 
5  a  district  attorney  may  institute  such 
a  proceeding  upon  complaint  of  any  state 
health  officer  or  any  adequate  proof  with- 
out the  action  of  the  agents  of  the  depart- 
ment. U.  S.  r.  Seventy-Fotir  Cases  Grape 
Juice,   (1910)   181  Fed.  629. 

See  further  as  to  whether  notice  and 
hearing  are  re<fuired  as  a  condition  prece- 
dent to  the  institution  of  proceedings  by 
the  district  attorney,  the  notes  under  sec- 
tion 4,  infra,  p.  368. 

Venue. —  The  crime  consists  of  "ship- 
ping or  offering  for  shipment,"  which  Is 
the  act  of  starting  the  shipment  of  the 
goods  by  some  common  carrier,  or  other 
means  of  transportation,  having  as  its 
first  step  a  delivery  for  shipment,  and  the 
prosecution  should  be  begun  in  the  district 
where  the  delivery  is  made.  U.  S.  v.  Hop- 
kins, (E.  D.  N.  Y.  1912)   199  Fed.  649. 

Information — Generally. — Offenses  aris- 
ing under  this  Act  may  be  prosecuted 
upon  information  supported  by  the  oath 
of  some  one  having  knowledge  of  the  facts 
showing  the  existence  of  probable  cause. 
An  information  signed  merely  by  a  dis- 
trict attornev  ia  insufficient.  U.  S.  v. 
Wells,  (W.  D.  Tenn.  1913)  225  Fed.  320. 
See  to  the  same  effect,  U.  S.  v.  Weeks, 
(S.  D.  N.  Y.  1912)  225  Fed.  1017. 

Tn  U.  S.  r.  Hopkins,  (1912)  S.  D.  N.  Y. 
228  Fed.  173,  the  court  said;  "It  is  sug- 
gested that,  so  extraordinary  are  the 
prosecutions  or  proceedings  brought  under 
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the  pure  food  law,  some  new  procedure 
should  be  brought  out  in  respect  of  thcon, 
apparently  for  the  purpose  of  pFeventins 
a  trial  occurring  on  the  criminal  side  of 
the  court  until  after  the  facts  have  been 
looked  into  by  the  court  itself.  This  is  a 
startling  innovation,  and  so  far  as  I  am 
concerned  might  be  disposed  of  by  ex- 
pressing my  unwillingness  to  attempt  such 
new  procedure,  and  my  belief  that  juries 
are  far  more  apt  to  be  extremely  tender  of 
defendants  and  their  rights,  real  or  pre- 
tended, than  any  judge  could  be.  But  it 
is  perhaps  advisable  to  indicate,  even  at 
some  length,  the  view  that  no  such  method 
of  judging  facts  is  permitted  by  the  crim- 
inal law.  It  is  the  invariable  practice  in 
this  district  to  prosecute  under  the  pure 
food  law  by  criminal  information;  that 
\b,  the  government  alleges  a  misdemeanor. 
It  is  not  open  to  doubt  that  Congress  has 
created  several  possible  misdemeanors  by 
the  passage  of  the  Act  in  question.  Pro- 
cedure by  criminal  information  is  com- 
mon-kiw  practice,  and,  being  a  matter  of 
practice,  it  needs  no  statute  to  support  it. 
Originally  it  was  a  concurrent  remedy 
with  indictments  for  all  misdemeanors  ex- 
cept misprision  of  treason.  In  practice, 
even  before  the  independence  of  the  United 
States,  leave  to  file  informations  was  sel- 
dom sought  by  the  Attorney-Greneral,  ex- 
cept at  the  instance  of  a  high  officer  of 
government.  Information  under  the  pure 
food  law  are  perfect  representatives  of 
this  ancient  practice,  being  brought  by  the 
district  attorney  under  leave  of  court  at 
the  instance  of  the  Department  of  Agri- 
culture. In  the  United  States  the  func- 
tion of  an  information  is  limited,  however, 
by  the  constitutional  provision  that  no 
one  shall  be  held  to  answer  for  a  '  capital 
or  otherwise  infamous  crime,'  except  on 
presentment  by  the  grand  jury.  On  this 
subject,  generally,  see  2  Hawk.  P.  C.  ch. 
26,  §  3,  page  326  et  9eq.;  U.  S.  r.  Waller, 
[1871]  1  Sawy.  701,  [28]  Fed.  Cas.  No. 
16,634;  Ew  p.  Wilson,  [1885]  114  U.  S. 
425,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.)  89; 
U.  S.  V.  De  Walt,  [1888]  128  U.  S.  393, 
9  S.  Ct.  Ill,  32  U.  S.  (L.  ed.)  485.  An 
information,  therefore,  being  no  novelty, 
it  does  not  become  one  by  being  applied 
to  a  new  misdemeanor.  The  course  of 
trial  is  and  must  remain  that  of  an  indict- 
ment." 

Since  a  defendant  may  not  be  impris- 
oned in  the  penitentiary  unless  sentenced 
to  confinement  for  more  than  a  year,  no 
imprisonment  in  the  penitentiary  can  be 
imposed  for  violation  of  this  Act;  and 
hence  tiie  institution  of  proceedings  there- 
under by  information  of  the  district  at- 
torney is  not  a  violation  of  Const.  IJ.  S'., 
Amend.  5,  providing  that  no  person  shall 
be  held  to  answer  for  an  infamous  crime 
except  on  presentment  or  indictment  of  a 
grand  jury.  U.  S.  v,  J.  Lindsay  Wells 
Co.,  ( 1910)  186  Fed.  248. 

On  a  prosecution  by  information  against 


a  corporation  where  no  warmnt  of  «irrest 
is  applied  for  or  can  be  issued,  an  informa- 
tion filed  by  the  United  States  attorney 
under  the  sanction  of  his  official  oath,  and 
without  verification,  will  be  sufficient,  but 
where  the  information  is  not  so  filed  but 
is  upon  the  oath  of  several  parties  named 
in  annexed  affidavits,  these  affidavits  can- 
not be  considered  by  the  court  to  help  out 
the  information  if  taken  before  a  notary 
public,   because    such    an    officer   has    no 
authority  under  the  laws  of  the  United 
States  to  administer  any   oaths  in   con- 
nection with  criminal  proceedings.    U.  S. 
r.  Schallinger  Produce  Co.,  (E.  D.  Wash. 
1914)    230   Fed.   290,    wherein   the   court 
said:     ''At  common   law  an  information 
might   be   filed   by   the   Attorney-General 
simply  on  his  oath  of  office  and  without 
verification;    and   it   has   generally   been 
held  in  this  country,  following  the  com- 
mon-law rule,  that  verification  of  an  in- 
formation   by   the   prosecuting  officer    is 
unnecessary,  unless  required  by  some  stat- 
utory or  constitutional  provision.     There 
is  no  law  of  the  United  States  requiring 
verification  of  informations  by  the  prose- 
cuting officer,  but  a  verification  of  some 
kind  IS  no  doubt  indispensable  under  the 
fourth    amendment   to   the    Constitution, 
where  a  warrant  of  arrest  is  sought  or 
applied  for.    See  Weeks  v.  U.  S.,  [CCA. 
2d  Cir.  1914]  216  Fed.  292,  132  C.  C.  A. 
436,  L.  R.  A.  1915B  661,  decidea  by  the 
Circuit  Court  of  Appeals  for  the  Second 
Circuit  Jime  18,  1914,  where  this  question 
is    fully    considered.      Inasmuch    as    this 
prosecution  is  against  a  corporation,  where 
no  warrant  of  arrest  is  applied   for  or 
can  be  issued,  I  am  of  opinion  that  an 
information  filed  by  the  United  States  at- 
torney under  the  sanction  of  his  official 
oath,  and  without  verification,  would  be 
sufficient.    But  the  information  under  con- 
sideration  was   not   so   filed,   for   it   ex- 
pressly  states   upon   its   face   that   it  is 
upon    the    oath    of    the    several    parties 
named  in  the  annexed  affidavits.     Unless 
I  am  at  liberty  to  consider  these  affida- 
vits,  therefore,   the   information   has   no 
sanction  whatever.    As  already  stated,  the 
three  principal  affidavits  were  taken  be- 
fore notaries  public  in  other  states,  and 
the  fourth,  standing  alone,  is  of  no  avail. 
The  question  therefore  arises:     Can  these 
affidavits,  taken  before  notaries,  be  con- 
sidered by  the  court?     I  am  of  opinion 
that  they  cannot.  .  .  .  The  United  States 
attorney    frankly    conceded    this    on    the 
argument,  but  contended  that  inasmuch 
as  this  is  a  prosecution  against  a  corpo- 
ration, commenced  by  sumuKms,  it  must 
be  deemed  to  be  a  civil  action.    To  this 
proposition   I   oannot   yield   assent.     All 
persons,    whether    natural    or    artificial, 
stand  upon  an  equal  footing  before  the 
criminal  laws  of  the  country.     True,   a 
corporation,  by  reason  of  its  inherent  na- 
ture, cannot  commit  certain  crimes,  and 
may  not  be  arrested  or  imprisoned;  but 
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a  proceeding  against  it  for  the  violation 
of  a  criminal  statute  is,  and  must  be,  in 
its  verr  nature,  a  criminal  prooeedinff 
¥rith  all  the  incidents  of  such  a  proceed- 
ing until  the  legislature  has  declared 
otherwise.  Believing,  therefore,  that  the 
infomtation  in  itself  is  insufficient,  be- 
cause not  under  the  sanction  of  the  official 
oath  of  the  United  States  district  attor- 
ney, and  that  I  may  not  consider  the  affi- 
davits of  notaries  thereto  attached,  the 
motion  to  quash  must  be  granted;  and  it 
is  so  ordered.'* 

When  fil€d.^ln  U.  S.  v.  Schurman, 
(1910)  177  Fed.  581,  it  appeared  that 
the  defendants  manufactured  and  sold  in 
interstate  commerce  "Dutch  tea  rusk." 
The  packages  were  marked  "  Genuine 
Dutch  Tea  Rusk,"  and  stated  that  the 
contents  were  "made  in  Holland,  Mich., 
by  the  Michigan  Tea  Husk  Company,  Hoi* 
land,  Mich.;"  the  word  "Holland"  where 
it  first  occurred  in  type  was  so  large  and 
prominent  as  to  hold  the  attention  and 
mislead  purchasers  into  supposing  that 
the  article  was-  a  genuine  importation 
from  Holland.  A  hearing  was  had  under 
the  rules  of  the  Department  of  Agricul- 
ture, in  which  respondents  claimed  that 
the  markings  were  not  misleading,  but 
offered  to  change  the  labels  as  directed 
by  the  government,  if  found  otherwise. 
It  was  held  that  since  the  defendant's 
violation  of  Food  and  Drugs  Act  prohibit- 
ing the  branding  of  an  article  of  food  so 
as  to  purport  to  be  a  foreign  product 
when  it  was  not  so  was  doubtful,  leave 
would  not  be  granted  to  file  an  informa- 
tion prior  to  notice  of  adverse  finding  by 
the  department  and  an  opportunity  to 
alter  the  labels  as  directed. 

Sufficiency  of  averments. —  Averments 
that  a  fluid  was  labeled  "  Flavor  of  Lemon 
and  Ciiral — A  Pure  Flavor,"  and  that  it 
did  not  contain  an  appreciable  quantity 
of  lemon  oil  which  was  an  essential  in- 
gredient of  a  pure  lemon  flavor,  did  noi 
state  facts  sufncient  to  show  a  misbrcuid- 
ing  because  they  failed  to  show  that  the 
fluid  was  labeled  a  pure  flavor  of  lemon, 
or  that  lemon  oil  was  an  essential  ele- 
ment of  a  pure  flavor  of  lemon  and  citral. 
An  averment  that  the  defendant  intended 
that  the  label  "  Flavor  of  Lemon  and 
Citral  — A  Pure  Flavor  "  should  be  under- 
stood by  the  nublic  and  purchasers  to 
mean  a  pure  flavor  or  extract  of  lemon 
was  futile,  because  the  accepted  and  usual 
signification  of  the  label  is  that  the  arti- 
cle is  not  a  pure  fiavor  of  extract  of 
lemon,  but  that  it  is  a  flavor  of  lemon  and 
citral.  An  averment  that  one  who  branded 
an  article  with  a  label  whose  accepted  and 
usual  signification  correctly  describes  it 
intended  that  the  public  or  purchasers 
should  understand  that  the  label  had  an 
opposite  and  unusual  significance  fails  to 
disclose  any  misbranding.  Nave-McCord 
Mercantile  Co.  v.  U.  S.,  (C.  C.  A.  1910) 
182  Fed.  46,  104  C.  C.  A.  486. 


Sufficiency  of  affidATits  supporting  infor- 
mation.—  In  U.  S.  V.  Baumert,  (1910) 
179  Fed.  735,  it  appeared  that  an  informa- 
tion for  violating  the  pure  food  law  was 
sworn  to  on  information  and  belief  by  the 
United  States  district  attorney  supported 
by  certain  letters  purporting,  but  not 
proved,  to  have  been  written  or  authorized 
by  accused  taking  issue  with  the  Agricul- 
tural Department's  claim  of  violation; 
also  a  statement  not  in  the  form  of  an 
affidavit,  by  an  analyst  of  the  Agricul- 
tural Department,  to  which  was  attached 
a  notary's  certificate  that  it  had  been 
subscribed  and  sworn  to,  etc.  The  paper 
contained  no  venue,  nor  was  there  any 
certificate  attached  to  it  showing  that  the 
person  certifying  it  was  a  notary  or 
authorized  to  take  and  certify  oaths  and 
affirmations,  and  that  it  was  taken  and 
subscribed  as  required  by  the  laws  of  the 
state,  etc.  It  was  held  that  the  informa- 
tion was  not.  sufficiently  proved  to  jus- 
tify the  issuance  of  process. 

Pleas  to  information. —  The  pleas  to  an 
information  must  be  either  in  abatement, 
in  bar,  or  the  general  issue.  A  motion 
to  quash  is  not  a  pleading  and  therefore 
is  not  included.  U.  S.  t;.  Hopkins,  (S.  D. 
N.  Y.  1912)  228  Fed.  173,  wherein  it  was 
held  that  a  pleading  labeled  ''Plea  and 
Answer"  cuid  containing  merely  a  state- 
ment of  evidence  intended  to  supx>ort  a 
plea  of  not  guilty,  was  not  a  plea  at  all! 
The  court  said:  "Tested  by  these  rules, 
this  defendant  has  (1)  pleaded  the  gen- 
eral issue,  which  is  of  course  proper  and 
sufficient;  (2)  the  statute  of  limitations 
is  raised  by  special  plea,  which  is  per- 
missible, but  not  necessary  (U.  8.  v. 
Brown,  [1873]  2  Lowell  267,  [24]  Fed! 
Cas.  No.  14,665);  (3)  a  plea  is  tendered 
of  autrefois  acquit,  concerning  which  plea 
the  record  is  in  the  same  condition  as 
found  by  me  in  United  States  v.  Bobinson 
(memorandum  filed  January  18,  1910) ; 
and,  flnally,  (4)  the  evidential  matter  as 
above  digested  is  put  into  a  pleading.  It 
may  flrst  be  noted  that  the  plea  of  autre- 
fois aoquit  or  convict  should  not  be  ten- 
dered simultaneously  with  the  general 
issue.  It  is  the  rule  in  criminal  law, 
as  it  was  at  common  law  on  the  civil 
side,  that  defenses  both  dilatory  and 
peremptory,  if  they  did  not  go  to  the 
merits  of  the  controversy,  should  be 
pleaded  flrst,  in  order  that  judgment  (if 
against  defendant)  migbt  be  respondeat 
ouster.  This  practice  arose  after  the 
severity  which  directed  flnal  judgment 
against  defendant  on  overruling  a  plea 
in  bar  (Hex  v.  Taylor,  [1824]  3  B.  &  C. 
502,  [10  E.  C.  L.  166])  had  been  modifled. 
This,  however,  being  a  matter  of  detail 
only,  I  have  examined  the  record  as  if 
the  prosecution  had  filed  a  replication  to 
the  plea  of  autrefois  acquit,  and  find  by 
the  record  that  the  previous  information 
failed  for  what  the  court  considered 
defects    apparent    on    the    face    thereof. 
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Therefore  it  was  no  information,  and  the 
defendant  was  never  in  ^jeopardy.  Not- 
withstanding the  informality  of  the  fourth 
plea,  what  is  sought  to  be  raised  is,  I 
think,  plain  enough,  viz.,  unless  this 
defendant  shipped  a  '  drug/  it  is  not 
guilty  under  this  information.  'Drug' 
IS  defined  by  the  sixth  section  of  the  act, 
and  the  standard  of  drugs  is  to  be  ascer- 
tained from  the  United  States  Pharma- 
Xia  by  the  seventh  section  thereof, 
t  the  Pharmacopoeia  says,  therefore, 
the  defendant  asserts  the  court  may  take 
judicial  cognizance  of,  and,  having  done 
this,  it  is  found  that  neither  leaf  senna 
nor  gum  tragacanth  is  a  drug  in  the  sense 
in  which  the  Pharmacopoeia  uses  that 
word;  i.  e.,  'substances  used  solely  for 
medicinal  purposes  and  when  profession- 
ally bought,  sold,  and  dispensed  as  such.' 
If  such  a  plea  as  this  (plainly  in  bar,  if 
it  is  anything)  can  be  tried,  it  must  be 
tried  either  by  the  oourt  or  the  jury; 
and,  no  matter  which  course  of  trial  is 
adopted,  it  is  a  sure  test  of  a  fpod.  plea 
that  the  trying  power  can  give  judgment 
or  verdict  either  way.  If  it  be  regarded 
as  a  plea  triable  by  the  court  only,  judg- 
ment against  the  defendant  would  he  re- 
spondeat ouster ;  but  such  judgment  would 
be  based  necessarily  upon  the  insufficiency 
of  the  facts  alleged,  admitting  them  to  be 
true.  This  reduces  the  whole  matter  to 
an  absurdity,  for,  if  the  facts  alleged  (as 
I  understand  them)  be  true,  the  defend- 
ant is  not  guilty,  and  the  court  has  no 
more  power  to  pronounce  a  judgment  of 
not  guilty  than  it  has  to  enter  one  of 
guilty.  I  think  this  analysis  shows  that 
tJlie  Sieged  plea  amounts  to  no  more  than 
a  statement  of  evidence  intended  to  sup- 
port the  plea  of  not  guilty ;  therefore  it  is 
not  a  plea  at  all.  It  is  ordered  that  the 
pleas  of  not  guilty  and  statute  of  lim- 
itations stand,  that  the  plea  of  autrefois 
acquit  be  overruled  after  an  inspection 
of  the  records  of  this  court,  and  that 
the  remainder  and  balance  of  the  docu- 
ment filed  and  entitled  '  Plea  and  Answer ' 
be  stricken  from  the  files  as  unauthorized 
by  law." 

Alleging  misbranding. —  The  informa- 
tion sliould  set  out  the  facts  which  go  to 
show  a  misbranding.  U.  S.  t\  St.  Louis 
Coffoe,  etc.,  Mills,  (E.  D.  Mo.  1909)  189 
Fed.  191. 

Sufficiency  of  indictment  alleging  mis- 
branding.—  In  Schraubstadter  v.  U.  S., 
(a  C.  A.  9th  Cir.  1912)  199  Fed.  568, 
118  C.  C.  A.  42,  the  court  said:  "The 
first  objection  interposed  by  defendants 
challenges  the  sufficiency  of  the  indict- 
ment. The  alleged  misbranding  was 
preliminarily  investigated  by  the  proper 
officer  of  the  Department  of  Agriculture, 
but  it  will  be  seen  that  the  fact  of  such 
investigation  is  not  set  forth  in  the  in- 
dictment, nor  does  it  show  that  any  notice 
was  given  by  tlie  Secre'ary  of  Agriculture 
to  the  defendants,  notifying  them  of  the 


violation  of  said  act,  nor  that  defendants 
were  thereby  afibrded  an  opportunity  to 
present  evidence  or  to  be  heara.  For  these 
and  other  grounds  of  like  nature  it  is 
contended  that  the  indictment  is  insuffi- 
cient. In  other  words,  it  is  argued  that 
the  indictment  should  set  forth  the  doing 
of  the  things  required  to  be  done  under 
sections. 4  and  5  of  the  act  in  question. 
The  very  contention  has  been  set  at  rest 
to  the  contrary  in  the  case  of  U.  S.  f. 
Morgan,  222  U.  S.  274,  32  S.  Ct.  81,  56 
U.  S.  (L.  ed.)  198.  The  defendants  in 
that  case  added  mineral  salts  to  wat^r 
drawn  from  the  water  supply  in  New 
York  city,  and,  charging  it  wiui  carbonic 
acid,  bottled  and  sold  it  as  'Imperial 
Spring  Water.'  An  invoice  of  this  they 
sold  and  shipped  into  New  Jersey,  and 
were  indicted  for  shipping  misbranded 
goods  in  interstate  commerce.  The  indict- 
ment there,  as  here,  did  not  set  forth  the 
facts  the  want  of  which  it  is  claimed  ren- 
ders the  present  one  objectionable.  The 
oourt  held  the  indictment  sufficient,  how- 
ever, reversing  the  judgment  of  the  court 
below  to  the  contrary." 

Sufficiency  of  information  alleging  adul- 
teration.—  An  information  which  charges 
that  tiliere  was  an  adulteration  of  an  arti- 
cle, but  fails  to  state  in  what  particular 
it  was  adulterated,  states  a  conclusion 
without  making  the  necessary  averments 
from  which  the  conclusion  can  be  fairly 
reached.  U.  S.  t*.  St.  Louis  Coffee,  etc.. 
Mills,  (E.  D.  Mo.  1909)  189  Fed.  191. 

Statute  of  limitations. —  The  general 
statute  of  limitations,  formerly  two  years, 
and  now  three,  applies  to  prosecutions 
under  this  Act.  U.  S.  i7.  Hopkins,  (£.  D. 
N.  Y.  1912)  199  Fed.  649,  wherein  the 
court  said:  "The  defendant  also  pleads 
the  statute  of  limitations  in  an  original 
way.  The  Pure  Food  and  Drugs  Law  pro- 
vides for  a  hearing  upon  notice,  after  ex- 
amination, and,  if  an  adulteration  of  a 
drug  shall  be  found,  that  an  opportunity 
of  a  hearing  shall  be  given.  If,  after  the 
hearing,  it  appears  that  any  of  the  provi- 
erions  of  the  act  have  been  violated,  the 
statute  is  specific  and  technical  in  its 
description  of  the  acts  prohibited,  and  in 
the  statement  of  the  penalty  therefor.  The 
defendant,  therefote,  invokes  the  well- 
known  doctrine  that  a  specific  statute, 
repealing  in  terms,  or  in  necessary  effect, 
the  provisions  of  the  general  statute,  shall 
be  held  to  prevail  over  all  the  provisions 
of  a  general  statute,  which  are  thus  ex- 
pressly or  impliedly  set  aside.  The  gen- 
eral statute  of  limitations,  formerly  two 
years  and  now  three  years,  by  the  statute 
of  1876  (Act  of  April  13,  1876,  c.  56,  19 
Slat.  32;  now  R.  S.  sec.  1044,  see  Cbim- 
INAL  Law)  is  claimed  by  the  defendant  to 
have  been  repealed,  inasmuch  as  no  specific 
limitation  is  placed  upon  the  prosecution 
under  the  Pure  Food  and  Drugs  Law,  and 
as  the  language  of  the  sections  throughout 
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the  entire  statute  indicates  that  immedi- 
ate and  prompt  action  is  to  be  had.  Ilie 
defendant  invokes  the  doctrine  of  laches, 
not  80  much  as  a  sufficient  defense  to  the 
prosecution  of  this  information  itself,  but 
it  relies  upon  that  doctrine  as  an  argu- 
ment for  its  claim  that  the  general  stat- 
ute of  limitations  is  inapplicable,  and  hence 
that  it  is  inferentially  repealed  through 
the  intent  spelled  out  of  the  require- 
ment for  immediate  action.  The  defend- 
ant would  apparently  seek  to  substitute 
for  the  general  statute  of  limitations,  of 
three  years  after  the  commission  of  an 
offense,  an  ambiguous  and  imcertain  equi- 
table determination  by  the  court  as  to 
whether  the  proceedings  had  been  so 
promptly  conducted  thaS  the  prosecution 
should  be  allowed  to  go  on.  The  theory 
of  a  statute  of  limitations  is  no  longer 
dependent  upon  the  presumption  of  some 
grant  freeing  the  person  interested  from 
prosecution,  or  the  lapse  of  time  within 
which  the  evidence  has  presumably  been 
lost.      It    is    rather    a    definite    period 

Srescribed  by  law,  within  which  an  in- 
ictment  must  be  filed,  provided  the 
defendant  is  not  a  fugitive.  There  is 
nothing  in  the  P^e  Food  and  Drugs  Law 
which  interferes  with  the  operation  of  a 
statute  of  three  years,  beyond  which  delay 
cannot  be  allowed.  Whetiier  or  not  laches 
on  the  part  of  the  government  officials 
had  intervened,  and  whether  the  defend- 
ant's rights  had  thereby  been  prejudicially 
affected,  or  whether  the  act  which  was 
charged  as  an  offense  has  becoi  reduced  to 
a  mere  technicality,  would  be  something 
for  the  court  to  take  into  accoimt  in  im- 
posing sentence.  But  it  cannot  be  said 
that  the  intent  of  Congress  was  to  set  up 
different  standards  or  time  limits  for  the 
actual  filing  of  an  indictment  (either 
greater  or  less  than  three  years  as  the 
case  might  be)  by  provisions  in  the  law 
intended  to  assure  a  speedy  hearing  and 
a  prompt  method  of  determining  whether 
acts  would  be  considered  by  the  depart- 
ment as  violations  of  the  law,  from  which 
a  criminal  prosecution  might  result.  Even . 
if  the  acts  in  question  had  been  ter- 
minated, and  the  prosecution  might 
thereby  depend  upon  methods  or  prac- 
tices long  since  discontinued,  or  if  the 
defendant,  because  4>f  the  delay  in  insti- 


tuting proceedings,  had  continued  upon  a 
course  which  it.  ultimately  found  would 
bring  itself  in  conflict  with  the  govern- 
ment, these  matters,  again,  would  be  ques- 
tions to  be  considered  in  imposing  sen- 
tenoe,  and  are  not  a  bar  to  the  filing  of 
an  information  at  any  time  within  the 
tluree-year  period." 

Pumshmsnt  for  violation. —  No  im- 
prisonment for  the  first  offense  but  naerely 
a  fine  is  provided  for  by  this  section 
where  the  offense  is  a  petty  one.  Frank 
17.  U.  S.  (C.  C.  A.  «th  Cir.  1911)  192  Fed, 
864,  113  C.  C.  A.  188. 

Question  for  Jury. —  It  is  for  the  jur^ 
to  say  from  the  evidence  submitted  to  it 
whether  the  defendant's  articles  were  adul- 
terated, and  they  are  to  determine  the 
weight  to  be  given  expert  evidence  on  the 
question.  Glaser  v.  U.  S.,  (G.  C.  A.  7th 
Cir.  1915)  224  Fed.  84,  189  C.  C.  A.  566. 

In  Shawnee  Milling  Co.  v.  Temple, 
(1910)  179  Fed.  517,  it  was  held  that 
whether  fionr,  bleached  by  the  use  of 
nitrogen  peroxide  under  the  Andrews  pat- 
ent, or  pursuant  to  the  Alsop  process,  was 
flour  so  treated  that  inferiority  was  con- 
cealed, or  containing  added  poisonous  in- 
gredients which  might  render  it  injurious 
to  health,  in  violation  of  the  pure  food 
law,  was  a  question  of  fact  for  determina- 
tion by  a  jury,  or  by  the  court  if  a  jury 
was  waived. 

Construction  of  section  a  of  earlier  Act 
of  Z890. —  Section  41  of  chapter  661,  Laws 
of  X.  Y.  (1893),  which  provides  that  an 
article  shall  be  deemed  to  be  adulterated 
within  the  meaning  of  the  Act  if  it  be 
"colored,  or  coated,  or  polished,  or  pow- 
dered, whereby  damage  is  concealed,  or 
it  is  made  to  appear  better  than  it  really 
is,  or  of  greater  value,"  does  not  contrsr 
vene  section  2  of  the  Act  of  Aug.  30,  1890 
(noted  under  sec.  2  of  this  Act  aupra, 
p.  360),  forbidding  the  importation  into 
the  United  States  of  any  adulterated  or 
unwholesome  food  or  drug  or  any  vinous, 
spirituous  or  malt  liquors,  etc.;  this  latter 
Act  containing  no  provisions  authorizing 
the  importation  of  articles  for  the 
purpose  of  deceiving  and  defrauding  pur- 
chasers and  consumers.  Grossman  t;.  Lur- 
man,  (1902)  171  N.  Y.  329,  63  N.  E.  1097, 
98  A.  S.  R.  599,  affirmed  (1904)  192  U.  S. 
189,  24  S.  Ct.  236,  48  U.  S.  (L.  ed.)  401. 


Sec.  3.  [Bnles  and  regulations  to  be  made — scope.]  That  the  Secretary 
of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Secretary  of  Com- 
merce and  Labor  shall  make  uniform  rules  and  regulations  for  carrying 
out  the  provisions  of  this  Act,  including  the  collection  and  examination  of 
specimens  of  foods  and  drugs  manufactured  or  offered  for  sale  in  the  Dis- 
trict of  Columbia,  or  in  any  Territory  of  the  United  States,  or  which  shall  be 
offered  for  sale  in  unbroken  packages  in  any  State  other  than  that  in  which 
they  shall  have  been  respectively  manufactured  or  produced,  or  which  shall 
be  received  from  any  foreign  country,  or  intended  for  shipment  to  any 
foreign  country,  or  which  may  be  submitted  for  examination  by  the  chief 
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health,  food,  or  drug  officer  of  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  at  any  domestic  or  foreign  port  through  which  such  product  is  offered 
for  interstate  commerce,  or  for  export  or  import  between  the  United  States 
and  any  foreign  port  or  country.    [34  Stai,  L.  768.] 

As  to  the  change  in  the  title  of  the  Secretary  of  Commerce  and  Labor,  see  Commerce 
Department. 


Scope  of  authority  given  secretaries. — 
The  power  given  the  secretaries  is  one  of 
regulation  only.  It  is  an  administrative 
power,  and  does  not  entitle  them  to  alter 
or  add  to  the  Act.  U.  S.  r.  Antikamnia 
Chemical  Co.,  (1914)  231  U.  S.  654,  34  S. 
Ct.  222,  58  U.  S.  (L.  ed.)  419,  Ann.  Cas. 
1915A  49,  reversing  (1911)  37  App.  Caa. 
(D.  C.)   343. 

The  Secretaries  of  the  Treasury,  Agri- 
culture, and  Commerce  and  Labor  are 
restricted  to  the  making  of  rules  and  reg- 
ulations for  carrying  out  the  provisions 
of  this  Act  and  have  no  autnority  to 
review  findings  of  fact  and  reports  made 
to  the  Secretary  of  Agriculture.  (1912) 
29  Op.  Atty.-Gen.  494. 

It  is  within  the  power  of  the  Secretfiries 
of  the  Treasury,  Agriculture,  and  Com- 
merce and  Labor,  under  this  section,  to 
promulgate  a  rule  or  regulation  which  re- 
quires that  the  name  of  the  parent  sub- 


stance shall  follow  that  of  the  derivative 
on  labels  placed  on  packages  cont-aining 
drugs  which  come  within  the  provisions 
of  section  8,  infra,  p.  379;  but  in  the 
absence  of  such  a  rule  no  offense  would 
be  committed  under  the  Act  by  the  omis- 
sion, nor  could  the  article  for  that  reason 
alone  be  dealt  with  as  misbranded. 
(1909)   27  Op.  Atty.-Gen.  143. 

Findings  of  referee  board. —  The  referee 
board,  established  by  the  Secretary  of 
Agriculture  as  a  board  of  his  department 
and  charged  with  the  duty  of  considering 
and  reporting  upon  the  wholeeomeness  or 
the  deleterious  character  of  such  foods^ 
or  articles  used  in  foods,  as  might  be 
referred  to  it,  has  authority  only  to  in- 
vestigate and  report,  and  its  findings  are 
not  conclusive  on  the  courts  or  on  the 
Secretary  of  Agriculture,  l?ut  are  simply 
for  the  information  of  the  latter.  (1912) 
29  Op.  Atty.-Gen.  494. 


Sec.  4.  [Chemical  examinations  —  notice  of  result — hearings  —  cer- 
tificate of  violations  to  district  attorney.]  That  the  examinations  of  speci- 
mens of  foods  and  drugs  shall  be  made  in  the  Bureau  of  Chemistry  of  the 
Department  of  Agriculture,  or  under  the  direction  and  supervision  of  such 
Bureau,  for  the  purpose  of  determining  from  such  examinations  whether 
such  articles  are  adulterated  or  misbranded  within  the  meaning  of  this  Act; 
and  if  it  shall  appear  from  any  such  examination  that  any  of  such  speci- 
mens is  adulterated  or  misbranded  within  the  meaning  of  this  Act,  the 
Secretary  of  Agriculture  shall  cause  notice  thereof  to  be  given  to  the  party 
from  whom  such  sample  was  obtained.  Any  party  so  notified  shall  be  given 
an  opportunity  to  be  heard,  under  such  rules  and  regulations  as  may  be 
prescribed  as  aforesaid,  and  if  it  appears  that  any  of  the  provisions  of  this 
Act  have  been  violated  by  such  party,  then  the  Secretary  of  Agriculture 
shall  at  once  certify  the  facts  to  the  proper  United  States  district  attorney, 
virith  a  copy  of  the  results  of  the  analysis  or  the  examination  of  such  article 
duly  authenticated  by  the  analyst  or  officer  making  such  examination,  under 
the  oath  of  such  officer.  After  judgment  of  the  court,  notice  shall  be  given 
by  publication  in  such  manner  as  may  be  prescribed  by  the  rules  and  regu- 
lations aforesaid.     [34  Stat,  L.  769,] 

Somewhat  similar  provisiona  were  contained  in  the  Agricultural  Appropriation  Acts 
for  many  years  prior  to  the  enactment  of  the  text. 


Scope  of  section. —  This  section  does  not 
apply  to  a  libel  for  forfeiture  under  sec- 
tion 10.  U.  S.  V.  Nine  Barrels  Olives,  (E. 
D.  Pa.  1910)  179  Fed.  983. 

Enforcement  of  Act  by  Secretary  of 
Agriculture. —  The  direct  and  active  en- 
forcement of  the  statute  is  cast  upon  the 
Department  of  Agriculture  and  upon  that 


department  alone.     (1912)  29  Op.  Atty.- 
Gen.  494. 

Notice  and  hearing. —  In  practice  most 
prosecutions  are  based  on  reports  made 
by  the  Department  of  Agriculture  after 
notice.  But  the  hearing  is  not  judicial. 
There  is  no  provision  for  compelling  the 
presence   of   the   party   from   whom    the 
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sample  was  received;  if  he  voluntarily 
attends  he  is  not  in  jeopardy;  an  adverse 
finding  is  not  binding  against  him;  and 
a  decision  in  his  favor  is  not  an  acquittal 
which  prevents  a  subsequent  hearing  be- 
fore the  department  or  a  trial  in  court. 
The  provision  as  to  the  hearing  there  is 
administrative,  creating  a  condition  where 
the  district  attorney  is  compelled  to  prose- 
cute without  delay.  When  he  receives  the 
secretary's  report,  he  is  not  to  make 
another  and  independent  examination,  but 
is  bound  to  accept  the  finding  of  the  de- 
partment that  the  goods  are  adulterated 
or  misbranded,  and  that  the  party  from 
whom  they  had  been  obtained  held  no  guar- 
anty. But  the  fact  that  the  statute  com- 
pels him  to  act  in  one  case  does  not 
deprive  him  of  the  power  voluntarily  to 

Sroceed  in  that  and  every  other  case  under 
is  general  powers.  If  for  any  reason  the 
executive  department  failed  to  report  vio- 
lations of  this  law  its  neglect  would  leave 
untouched  the  duty  of  the  district  attor- 
ney to  prosecute  all  delinquents  for  crimes 
and  offenses  cognizable  under  the  author- 
ity of  the  United  States  by  virtue  of 
R.  S.  sees.  771,  1022  (given  in  Judicial 
Officers  and  Criminal  Law,  respec- 
tively). So  an  improper  finding  by  the 
department  would  no  more  stay  the 
grand  jury  than  an  order  of  discharge 
by  a  committing  magistrate  after  an 
ordinary  preliminary  trial.  For  the  stat- 
ute contains  no  expression  indicating  an 
intention  to  withdraw  offenses  under  this 
Act  from  the  general  powers  of  the  grand 
jury,  who  are  diligently  to  inquire  and 
true  presentment  make  of  all  matters 
called  to  their  attention  by  the  court, 
or  that  may  come  to  their  knowledge  dur- 
ing the  then  present  service.  U.  S.  r. 
Morgan,  (1911)  222  U.  S".  274,  32  S,  Ct. 
81,  56  U.  S.  (L.  ed.)  198,  reversing  (S.  D. 
N.  Y.  1910)  181  Fed.  587.  See  to  the 
same  effect  U.  S.  t;.  Seventy-Five  Boxes 
Alleged  Pepper,  (D.  C.  N.  J.  1912)  198 
Fed.  934;  U.  S.  v,  American  Laborator- 
ies, (E.  D.  Pa.  1915)  222  Fed.  104.  Com- 
pare  Frank  i*.  U.  S.  (C.  C.  A.  6th  Cir. 
1911)  192  Fed.  884,  113  C.  C.  A.  188, 
wherein  the  court  said:  "Upon  the  ar- 
gument in  this  court,  defendants  urged 
that    the    information    was    improperly 

Sec.  5.  [Legal  proceedings.]  That  it  shall  be  the  duty  of  each  dlBtriet 
attorney  to  whom  the  Secretary  of  Agriculture  shall  report  any  violation 
of  this  Act,  or  to  whom  any  health  or  food  or  drug  officer  or  agent  of  any 
State,  Territory,  or  the  District  of  Columbia  shall  present  satisfactory  evi- 
dence of  any  such  violation,  to  cause  appropriate  proceedings  to  be  com- 
menced and  prosecuted  in  the  proper  courts  of  the  United  States,  without 
delay,  for  the  enforcement  of  the  penalties  as  in  such  case  herein  provided. 
[34  8iat.  L.  769.] 


filed,  and  should  be  dismissed  for  that 
reason,  upon  the  authority  of  U.  S.  t?. 
Twenty  Cases  Grape  Juice,  (C.  C.  A.  2d 
Cir.  1911)  189  Fed.  331  [HI  C.  C.  A.  63], 
where  it  was  held  that  in  case  the  dis- 
trict attorney  acts  solely  in  pursuance  of 
the  report  of  the  Secretary  of  Agriculture, 
under  sections  4  and  5  of  the  Food  and 
Drugs  Act,  the  notice  and  hearing  pro- 
vided by  section  4  are  conditions  prece- 
dent to  the  filing  of  the  information; 
such  notice  and  hearing  not  appearing 
in  this  case.  It  would  be  enough  to  say 
that  this  proposition  is  not  properly  be- 
fore us  from  the  fact  that  no  motion  to 
dismiss  for  this  reason  was  presented  be- 
low, nor  is  the  question  raised  by  any 
pleading  or  presented  by  assignment  of 
error.  We  do  not,  however,  construe  the 
information  as  showing  that  it  was  filed 
without  investigation  by  the  district  at- 
torney, or  solely  by  authority  of  sections 
4  and  5  of  the  Aot." 

"  Just  what  may  be  the  purpose  of  the 
requirements  of  section  4  that  the  Se'^rc- 
tary  of  Agriculture  shall  give  the  notice 
and  opportunity  to  be  heard  may  not  be 
entirely  clear.  It  will  be  observed  that 
this  section  only  requires  the  notice  to 
be  given  to  the  person  from  whom  the 
sample  is  obtained,  who  may  be  only  th« 
bailee  of  the  property  of  which  it  is  a 
sample,  and  knows  nothing  of  its  ingre- 
dients, and  affording  him  an  opportunity 
to  be  heard.  This  may  be  for  the  purpose 
of  ascertaining  who  is  the  real  violator 
of  the  law,  if  the  analysis  shows  such  vio- 
lation, with  a  view  of  affording  him  an 
opportunity  to  discontinue  its  violation 
and  proceed  lawfully  in  the  conduct  of  his 
business  under  the  act  and  the  require- 
ments of  the  Department  of  Agriculture." 
U.  S.  V,  Seventy-Five  Barrels  Vinegar, 
(N.  D.  la.  1911)   192  Fed.  350. 

Who  is  the  ''proper"  United  States 
district  attorney. — In  this  section  it  is 
provided  that  the  Secretary  of  Agricul- 
ture shall  at  once  certify  the  fact  to  the 
**  proper "  United  States  district  attor- 
ney. This  means  and  means  no  more 
than  that  the  proceedings  shall  be  cer- 
tified to  the  district  attorney  in  whose 
district  prosecution  should  be  had.  U.  S.  v. 
Hopkins,  (E.  D.  N.  Y.  1912)  199  Fed.  649. 


Duty  of  United  States  attorney  to  in- 
stitute   proceedings. —  This    section    im- 
poses upon  the  United  States  attorney  of 
3  F.  S.  A.—  13 


the  proper  district  the  duty,  whenever  he 
is  informed  by  the  local  authorities,  or  by 
the  report  and  certificate  of  the  Secretary 
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of  Agriculture,  that  the  law  has  been  vio- 
lated, to  commence  without  delay  the 
appropriate  proceedings  for  the  alleged 
violation  of  this  Act.  And  whenever  such 
information  or  report  is  made  to  him  he 
ha«  no  discretion  but  to  proceed  as  di- 
rected by  that  section;  and  he  is  not 
required  to  investigate  and  determine 
whether  or  not  the  Secretary  of  Agricul- 
ture has  performed  his  duty  under  the 
law.  United  States  r.  Seventy-Five  Bar- 
rels Vinegar,  (N.  D.  la.  1911)  192  Fed. 
350. 

Report  of  Secretary  of  Agriculture. — 
In  U.  S.  V.  Twenty  Cases  Grape  Juice, 
(C.  C.  A.  2d  Cir.  1911)  189  Fed.  331,  111 
C.  C.  A.  63,  the  court  construing  this  sec- 
tion, particularly  the  provision  relating  to 
the  report  of  the  Secretary  of  Agriculture, 
said :  "  The  different  sections  of  the  Food 
and  Drugs  Act  while  relating  to  different 
subjects  are  consistent  and,  in  many  re- 
spects, interdependent.  The  second  section 
provides  that  any  person  violating  the 
provisions  of  the  Act  shall  be  guilty  of  e 
misdemeanor  and  subject  to  fine  and  im- 
prisonment. The  tenth  section  provides 
that  articles  sold  or  transported  in  viola- 
tion of  the  provisions  of  the  Act  shall  be 
liable  to  seizure  and  condemnation.  Both 
sections  relate  to  penalties  for  violations 
of  .the  Act.  The  penalty  under  one  section 
is  a  fine  and  imprisonment  The  penalty 
under  the  other  section  is  the  forfeiture 
of  the  misbranded  or  adulterated  goods. 
Both  sections  are  penal  in  their  nature. 
Punisliment  is  as  well  inflicted  by  the 
forfeiture  and  loss  of  property  as  by  a 
fine.  The  two  sections  taken  together 
(with  the  first  section  which  relates  to 
manufacture  in  territories)  cover  the  sub- 
ject of  the  punishment  imposed  for 
breaches  of  the  provision-s  of  the  statute. 
Section  5  of  the  Act  must  also  be  read  in 
connection  with  sections  2  and  10.  The 
latter,  as  we  have  seen,  relate  to  penalties. 
The  former  provides  for  the  enforcement 
of  such  penalties.  It  makes  it  the  duty 
of  the  proper  district  attorney  upon  the 
presentation  of  *  satisfactory  evidence '  of 
a  violation  of  the  Act  by  any  state  health 
or  food  officer  to  cause  appropriate  pro- 
ceedings to  be  instituted  and  prosecuted. 
It  also  provides  that  the  district  attorney 
shall  institute  such  proceedings  in  ease 
the  Secretary  of  Agriculture  shall  report 
to  him  any  violations  of  the  Act.     But  in 


this  case  it  is  not  required  that  evidence 
of  a  violation  of  the  Act  shall  be  pre- 
sented. The  report  of  the  secretary  is  in 
itself  made  the  basis  of  proceedings. 
Now,  if  section  6  stood  apart  from 
other  provisions  of  the  statute  it  would 
contravene  a  practice  so  long  and  well  es- 
tablished as  almost  to  amount  to  a  funda- 
mental right,  viz.,  that  proceedings  for 
the  punishment  of  the  citizens  shall  be 
instituted  only  after  investigation  by  some 
public  official.  To  compel  a  district  at- 
torney to  institute  proceedings  upon  the 
report  of  another  official  without  requir- 
ing the  latter  to  investigate  before 
making  such  report  would  be  most  extras 
ordinary.  And  this  Act  does  not  so 
require.  It  is  made  the  duty  of  the  dis- 
trict attorney  to  act  upon  the  report  of 
the  Secretary  of  Agriculture  without 
the  presentation  of  evidence  required  in 
other  cases  only  because  section  4  of 
the  Act  throws  the  duty  of  making 
investigation  upon  the  secretary  before 
he  makes  his  report.  The  prelim- 
inary examination  in  such  case  is  made 
by  the  secretary  instead  of  the  dis- 
trict attorney.  The  sections  are  inter- 
dependent and  must  be  read  together,  and 
when  so  read  they  are  found  to  present 
an  orderly  and  a  just  procedure.  As  then 
the  *  report '  of  the  Secretary  of  Agricul- 
ture referred  to  in  section  5  is  the  cer- 
tifix»ite  of  facts  which  he  is  required  to 
make  under  section  4,  it  necessarily  fol- 
lows that  the  «teps  required  ta  be  taken 
preliminary  to  certifying  the  facts  — 
including  notice  and  hearing  —  must  be 
taken  before  such  a  report  as  the  law  re- 
quires can  be  made.  And  it  also  follows, 
upon  principles  already  considered,  that 
when  such  report  is  at  all  a  prerequisite 
to  proceedings  under  section  5,  it  is  as 
necessary  to  proceedings  for  the  enforce- 
ment of  penalties  by  way  of  forfeiture  aa 
by  way  of  fine  or  imprisonment.'* 

"  Proper  courts  of  the  United  States." — 
The  Police  Court  of  the  District  of  Colum- 
bia, while  not  a  court  of  the  United  States 
under  the  Federal  Constitution,  is  never- 
theless a  proper  court  of  the  United  States 
in  the  sense  in  which  that  phrase  is  used 
in  this  Act  for  a  prosecution  of  its  viola- 
tion. Huylers  v.  Houston,  (1914)  41  App. 
(as.  (D.  C.)  452;  Hartranft  r.  MuUowny, 
(1915)    43  App.  Cas.    (D.  C.)    44. 


Sec.  6.  [Terma  defined  —  **  drugs  "  — "  food.'']  That  the  term 
**  drug/'  as  used  in  this  Act,  shall  include  all  medicines  and  preparations 
recognized  in  the  United  States  Pharmacopoeia  or  National  Formulary  for 
internal  or  external  use,  and  any  substance  or  mixture  of  substances 
iiitended  to  be  used  for  the  cure,  mitigation,  or  prevention  of  disease  of 
either  man  or  other  animals.     The  term  **  food,"  as  used  herein,  shall 
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include  all  articles  used  for  food,  drink,  confectionery,  or  condiment  by 
man  or  other  animals,  whether  simple,  mixed,  or  compound.  [34  Stat.  L. 
769.] 

"  DnigB"  and  "  food  "  as  mere  terms  of  products  would  look  for  the  standard  he 

description. —  "The    terms    'drugs'    and  would   find   it   in   the   promulgations  of 

*  food '  as  here  used  are  mere  terms  of  the  Secretary  of  Agriculture  made  under 

description.      If    the    Pharmacopceia    or  direct   authority  of   Congress.     The  Act 

National  Formulary  says  something  is  a  of    1903   does   not   describe   any   offense, 

drug,  it  is  a  drug  under  the  meanmg  of  but    the    Act    of    1906    [sec.    2,    supra, 

the  Act.    Or  if  it  comes  under  the  other  p.    360]    says    that    if    any    article    of 

description  of  what  a  drug  is,  it  is  a  drug,  food  adulterated  or  misbranded  is  manu- 

and  so  food  also  is  described.    There  are  factured  or  transported  so  as  to  become 

no  standards  fixed  in  either  case,  for,  if  the   subject  of   interstate  commerce,   the 

any  substance  or  mixture  is  intended  to  maker,  transporter,  etc.,   shall  be  guilty 

be  used  for  the  cure,  mitigation,  or  pre-  of   an  offense.     How  shall   it  be  known 

vention  of  disease  of  either  man  or  other  whether  he  is  guilty  of  an  offense  or  not  T 

animals,  it  is  nevertheless  a  drug  whether  The  answer  is  clear.    By  referring  to  the 

it  is  recognised  in  the  PharmacoxxFia  or  standards    which    have    been    established 

National  Formulary  or  not.    The  standard  under  the  authority  of  Congress.'^    U.  S. 

for  food  was  fixed  by  the  Department  of  r.  Frank,  (S.  D.  Ohio  1911)  189  Fed.  196. 
Agriculture  under  the  Act  of  1903   [ch.  Wine  as  **  food." —  Food  as  used  in  this 

1008,  32  Stat.  L.  1158,  now  superseded  bv  section  includes  "wine."     U.  S.  t\  Sweet 

section  11  of  this  Act,  infra,  p.  396],     If  Valley  Wine  Co.,   (N.  D.  Ohio  1913)   208 

one    in    the    business    of    making    food  Fed.  85. 

Sec.  7.  [Adulteratioius  defined.]  That  for  the  purposes  of  this  Act  an 
article  shall  be  deemed  to  be  adulterated : 

[Drugs.]    In  case  of  drugs : 

First.  If,  when  a  drug  is  sold  under  or  by  a  name  recognized  in  the 
United  States  Pharmacopceia  or  National  Formulary,  it  differs  from  the 
standard  of  strength,  quality,  or  purity,  as  determined  by  the  test  laid 
down  in  the  United  States  Pharmacopo&ia  or  National  Formulary  official  at 
the  time  of  investigation :  Provided,  That  no  drug  defined  in  the  United 
States  Pharmacopoeia  or  National  Formulary  shall  be  deemed  to  be  adul- 
terated under  this  provision  if  the  standard  of  strength,  quality,  or  purity 
be  plainly  stated  upon  the  bottle,  box,  or  other  container  thereof  although 
the  standard  may  differ  from  that  determined  by  the  test  laid  down  in  the 
United  States  Pharmacopceia  or  National  Formulary. 

Second.  If  its  strength  or  purity  fall  below  the  professed  standard  or 
quality  under  which  it  is  sold. 

[Oonfeotionery.]    In  the  case  of  confectionery: 

If  it  contain  terra  alba,  barytes,  talc,  chrome  yellow,  or  other  mineral 
substance  or  poisonous  color  or  flavor,  or  other  ingredient  deleterious  or 
detrimental  to  health,  or  any  vinous,  malt  or  spirituous  liquor  or  compound 
or  narcotic  drug. 

[Food.]    In  the  case  of  food : 

First.  If  any  substance  has  been  mixed  and  packed  with  it  so  as  to  reduce 
or  lower  or  injuriously  affect  its  quality  or  strength. 

Second.  If  any  substance  has  been  substituted  wholly  or  in  part  for  the 
article. 

Third.  If  any  valuable  constituent  of  the  article  has  been  wholly  or  in 
part  abstracted. 

Fourth.  If  it  be  mixed,  colored,  powdered,  coated,  or  stained  in  a  manner 
whereby  damage  or  inferiority  is  concealed. 

Fifth.  If  it  contain  any  added  poisonous  or  other  added  deleterious 
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ingredient  which  may  render  such  article  injurious  to  health :  Provided, 
That  when  in  the  preparation  of  food  products  for  shipment  they  are  pre- 
served by  any  external  application  applied  in  such  manner  that  the  pre- 
servative is  necessarily  removed  mechanically,  or  by  maceration  in  water, 
OP  otherwise,  and  directions  for  the  removal  of  said  preservative  shall  be 
printed  on  the  covering  or  the  package,  the  provisions  of  this  Act  shall  be 
construed  as  applying  only  when  said  products  are  ready  for  consumption. 
Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy,  decomposed,  or  putrid 
animal  or  vegetable  substance,  or  any  portion  of  an  animal  unfit  for  food, 
whether  manufactured  or  not,  or  if  it  is  the  product  of  a  diseased  animal,  or 
one  that  has  died  otherwise  than  by  slaughter.    [34  Stat,  L.  769.] 


CoBstmctioB  of  sections  7  and  8. —  In 
Weeks  v.  U.  &'.,  (C.  C.  A.  2d  Cir.  1915) 
224  Fed.  64,  139  C.  C.  A.  626,  Lacombe, 
J.,  said:  "The  case  calls  for  the  con- 
struction of  sections  7  and  8  of  the  Pure 
Food  and  Drugs  Act.  Prior  sections  for- 
bid in  general  terms  of  the  manufacture 
and  shipment  in  interstate  commerce  of 
any  article  of  food  or  drugs  which  is  adul- 
terated or  misbranded.  Those  two  sections 
(7  and  8)  undertake  to  define  th«  words 
'  adulterated  '  and  ^  misbranded '  as  used 
in  the  statute.  Had  they  been  phrased  in 
general  terms,  it  might  not  be  difficult  to 
construe  and  apply  them  to  the  concrete 
facts  of  each  case  as  they  are  developed 
on  a  trial.  But  the  draftsman  apparently 
thought  that  the  more  words  he  used  the 


more  plainly  would  he  express  the  mean- 
ing intended.  Not  unnaturally  an  oppo- 
site result   has  been   accomplished.     The 


sections  are  most  difficult  of  construction ; 
possibly  the  phrasing  of  some  of  their 
provisions  may  operate  to  defeat  the  ob- 
ject probably  intended.  But  we  cannot 
rewrite  the  sections;  if  amendment  be 
needed  to  make  the  act  effective,  that  will 
be  a  matter  for  the  consideration  of 
Congress." 

''Added  "  ingredient  injurious  to  health. 
—  An  ingredient  may  he  an  "  added  "  one 
though  it  is  a  constituent  of  a  food  prod- 
uct having  a  distinctive  name,  as  for  ex- 
ample, caffeine  in  coca  cola.  U.  S.  v. 
Coca  Cola  Co.,  (1916)  241  U.  S.  265,  36 
S.  Ot.  573,  reversing  (E.  D.  Tenn.  1911) 
191  Fed.  431,  (C.  C.  A.  6th  Cir.  1914) 
215  Fed.  635,  132  C.  C.  A.  47,  wherein 
Mr.  Justice  Hughes,  construing  the  vari- 
ous provisions  of  the  Act  for  the  purpose 
of  getting  at  the  meaning  of  the  provision 
relating  to  added  poisonous  or  deleterious 
iVigredients,  said:  "Reading  the  provi- 
sions here  in  question  in  the  light  of  the 
context,  we  observe:  (a)  That  the  term 
'  adulteration '  is  used  in  a  special  sense. 
For  example,  the  product  of  a  diseased 
animal  may  not  be  adulterated  in  the 
ordinary  or  strict  meaning  of  the  word, 
but  by  reason  of  its  being  that  product 
the  article  is  adulterated  within  the  mean- 
ing of  the  Act.  The  statute  with  respect 
to  '  adulteration '  and  '  misbranding  '  has 
its  own  glossary.      We  cannot,  therefore. 


assume  that  simply  because  a  prepared 
'  food '  has  its  formula  and  distinctive 
name,  it  is  not,  as  such,  'adulterated.' 
In  the  case  of  confectionery,  it  is  plain 
that  the  article  may  be  '  adulterated ' 
although  it  is  made  in  strict  accordance 
with  some  formula  and  bears  a  fanciful 
trade  name,  if  in  fact  it  contains  an 
*  ingredient  deleterious  or  detrimental  to 
health,  or  any  vinous,  malt  or  spirituous 
liquor  or  compound  or  narcotic  drug.' 
And  the  context  clearly  indicates  that 
with  respect  to  articles  of  food  the  ordi- 
nary meaning  of  '  adulteration '  cannot 
be  regarded  as  controlling.  (b)  The 
provision  in  section  7,  subdivision  Fifth, 
assumes  that  the  substance  which  renders 
the  article  injurious,  and  the  introduction 
of  which  causes  'adulteration,'  is  an  in- 
gredient of  the  article.  It  must  be  an 
'added'  ingredient;  but  it  is  still  an 
ingredient.  Component  parts,  or  con- 
stituents, of  the  article  which  is  the  sub- 
ject of  the  described  traffic  are  thus  not 
excluded  but  are  included  in  the  defini- 
tion. The  article  referred  to  in  subdi- 
vision Fifth  is  the  article  sought  to  be 
made  an  article  of  commerce, —  the  article 
which  'contains'  the  ingredient.  (c) 
'Adulteration '  ib  not  to  be  confused  with 
'misbranding.'  The  fact  that  the  pro- 
visions as  to  the  latter  require  a  state- 
ment of  certain  substances  if  contained 
in  an  article  of  food,  in  order  to  avoid 
'misbranding,'  does  not  limit  the  explicit 
provisions  of  section  7  as  to  adulteration. 
Both  provisions  are  operative.  Had  it 
been  the  intention  of  Congress  to  confine 
its  definition  of  adulteration  to  the  intro- 
duction of  the  particular  substances  speci- 
fied in  the  section  as  to  misbranding,  it 
cannot  be  doubted  that  this  would  have 
been  stated,  but  Congress  gave  a  broader 
description  of  ingredients  in  defining 
'  adulteration.'  It  is  '  any '  added  poison- 
ous or  '  other  added  deleterious  ingre- 
dient,' provided  it  'may  render  such 
article  injurious  to  health.'  (d)  Pro- 
prietary foods,  sold  under  distinctive 
names,  are  within  the  purview  of  the  pro- 
vision. Not  only  is  '  food '  defined  as 
including  articles  used  for  food  or  drink 
'  whether  simple,  mixed  or  compound,'  but 
the     intention    to    include     'proprietary 
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foods'  fBold  under  distinctive  names  is 
manifest  from  the  provisos  in  section  8 
which  the  claimant  invokes.  'Mixtures 
or  compounds'  which  satisfy  the  first 
para^aph  of  the  proviso  are  not  only 
'articles  of  food,'  but  are  to  enjoy  the 
stated  immunity  only  in  case  they  do 
*  not  contain  any  added  poisonous  or  dele- 
terious ingredients.'  By  the  concluding 
clause  of  section  8,  it  is  provided  that 
nothing  in  the  Act  shall  be  construed  to 
require  manufacturers  of  *  proprietary 
foods '  to  disclose  *  their  trade  formulas ' 
except  in  so  far  as  the  provisions  of  the 
Act  '  may  require  to  secure  freedom  from 
adulteration  or  misbranding/  and  the  im- 
munity is  conditioned  upon  the  fact  that 
such  foods  '  contain  no  unwholesome  added 
ingredient.'  Thus  the  statute  contem- 
plates that  mixtures  or  compounds  manu- 
factured by  those  having  trade  formulas, 
and  bearing  distinctive  names,  may  never- 
theless contain  *  added  ingredients '  which 
are  poisonous  or  deleterious  and  may 
make  the  article  injurious,  and,  if  so,  the 
article  is  not  taken  out  of  the  condemna- 
tion of  section  7,  subdivision  Fifth,  (e) 
Again,  articles  of  food  including  '  proprie- 
tary foods'  which  fall  within  this  con- 
demnation are  not  saved  because  they 
were  already  on  the  market  when  the  stat- 
ute was  passed.  The  Act  makes  no  such 
distinction;  and  it  is  to  be  observed  that 
the  proviso  of  section  8  explicitly  refers 
to  '  mixtures  *or  compounds  which  may  be 
now  or  from  time  to  time  hereafter  known 
as  articles  of  food.'  Nor  does  the  length 
of  the  period  covered  by  the  traffic,  or  its 
extent,  affect  the  question  if  the  article 
is  in  fact  adulterated  within  the  meaning 
of  the  Act." 

Whether  an  lidded  ingredient  is  poison- 
ous or  deleterious  is  a  question  for  the 
jury  where  the  evidence  is  conflicting. 
U.  S.  V,  Coca  Cola  Co.,  (1916)  241  U.  S. 
265,  36  S*.  Ct.  673,  rever^g  (E.  D.  Tenn. 
1911)  191  Fed.  431,  (C.  C.  A.  6th  Cir. 
1914)  215  Fed.  635,  132  C.  C.  A.  47. 

Injurious  to  health. —  An  added  dele- 
terious ingredient  does  not  make  an 
article  of  food  an  adulterated  product 
within  the  meaning  of  the  statute  unless 
it  "  may  render  "  it  "  injurious  to  health.*' 
U.  S.  r.  Lexington  Mill,  etc.,  Co.,  (1914) 
232  U.  S.  399,  34  S.  Ct.  337,  58  U.  S. 
(L.  ed.)  668,  L.  R.  A.  1915B  774,  affirm- 
ing (C.  C.  A.  8th  Cir.  1913)  202  Fed.  615, 
121  C.  C.  A.  23.  In  this  case  the  peti- 
tioner by  libel  sought  the  condemnation 
of  sacks  of  flour  on  the  ground  that  the 
flour  contained  an  added  deleterious  ingre- 
dient. The  government,  which  was  the 
petitioner,  contended  that  the  flour  was 
adulterated  and  should  be  condemned  if 
it  contained  any  added  poisonous  or  other 
added  deleterious  ingredient  of  a  kind  or 
character  which  was  capable  of  rendering 
such  article  injurious  to  health,  and  the 
instruction  of  the  trial  court  permitted 
the  statute  to  be  read  without  the  final 


and  qualifying  words,  concerning  the  effect 
of  the  article  upon  health,  but  the  Circuit 
Court  of  Appeals  reversed  the  trial  court 
on  this  point,  and  their  judgment  was 
affirmed  by  the  Supreme  Court  which  con- 
strued the  statute  as  follows:  "  It  is  not 
required  that  the  article  of  food  contain- 
ing added  poisonous  or  other  added  dele- 
terious ingredients  must  affect  the  public 
health,  and  it  is  not  incumbent  upon  the 
government  in  order  to  make  out  a  case 
to  establish  that  fact.  The  Act  has 
placed  upon  -the  government  the  burden 
of  establishing,  in  order  to  secure  a  ver- 
dict of  condemnation  under  this  statute, 
that  the  added  poisonous  or  deleterious 
substances  must  be  such  as  mav  render 
such  article  injurious  to  health.  The 
word  'may'  is  here  used  in  its  ordinary 
and  usual  signification,  there  being 
nothing  to  show  the  intention  of  Congress 
to  affix  to  it  any  other  meaning.  It  is, 
says  Webster,  *  an  auxiliary  verb,  qualify- 
ing the  meaning  of  another  verb,  by  ex- 
pressing ability,  .  .  .  contingency  or  lia- 
bility, or  possibility  or  probability.'  In 
thus  describing  the  offense  Congress  doubt- 
less took  into  consideration  that  fiour  may 
be  used  in  many  ways,  in  bread,  cake, 
gravy,  broth,  etc.  It  may  be  consumed, 
when  prepared  as  a  food,  by  the  strong 
and  the  weak,  the  old  and  the  young,  the 
well  and  the  sick ;  and  it  is  intended  that 
if  any  flour,  because  of  any  added  poison- 
ous or  other  deleterious  ingredient,  may 
possibly  injure  the  health  of  any  of  these, 
it  shall  come  within  the  ban  of  the  stat- 
ute. If  it  cannot  by  any  possibility,  when 
the  facts  are  reasonably  considered,  injure 
the  health  of  any  consumer,  such  flour, 
though  having  a  small  addition  of  poison- 
ous or  deleterious  ingredients,  may  not  be 
condemned  under  the  Act.  This  is  the 
plain  meaning  of  the  words  and  in  our 
view  needs  no  additional  support  by  refer- 
ence to  reports  and  debates,  although  it 
may  be  said  in  passing  that  the  meaning 
which  we  have  given  to  the  statute  was 
well  expressed  by  Mr.  Heybum,  chairman 
of  the  committee  having  it  in  charge  upon 
the  floor  of  the  Senate  (Congressional 
Record,  vol.  40,  pt.  2,  p.  1131)  :  *As  to 
the  use  of  the  term  "poisonous,"  let  me 
state  that  everything  which  contains 
poison  is  not  poison.  It  depends  on  the 
quantity  and  the  combination.  A  very 
large  majority  of  the  things  consumed  by 
the  human  family  contain,  under  analysis, 
some  kind  of  poison,  but  it  depends  upon 
the  combination,  the  chemical  relation 
which  it  bears  to  the  body  in  which  it 
exists,  as  to  whether  or  not  it  is  danger- 
ous to  take  into  the  human  system.'  And 
such  is  the  view  of  the  English  courts 
construing  a  similar  statute." 

The  question  whether  the  added  ingre- 
dient would  "  reasonably  have  a  tendency 
to  injure  health  "  should  be  left  to  the 
jury.  Weeks  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1916)    224   Fed.    69,    139    C.    C.   A.   631, 
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following  U.  S.  r.  Lexington  Mill,  etc.,  Co., 
232  U.  S.  399,  34  S.  Ct.  337,  58  U.  S. 
(li.  ed.)  658,  L.  R.  A.  19l5B  774. 

An  article  labeled  "  Grain  Alcohol  Y Or- 
nish "  oonsisting  of  shellac  dissolved  in 
alcohol  and  used  for  a  glazing  on  cheap 
candies  was  held  an  adulterated  article, 
it  appearing  that  it  contained  an  added 
ingredient,  to  wit,  arsenic,  which  the  jury 
considered  sufficient  in  quantity  to  make 
it  an  article  which  "  may  be  injurious  to 
health."  Weeks  t\  U.  S*.,  (C.  C.  A.  2d  Cir. 
1915)  224  Fed.  69,  139  C.  C.  A.  631. 

Macaroni,  to  which  a  coal  tar  dye 
known  a»  **  Martius  yellow "  had  been 
added  solely  as  a  coloring  matter,  was 
held  to  contain  an  "  added  poisonous  .  .  . 
ingredient  which  may  render  it  injurious 
to  health,"  within  the  fifth  clause  of  this 
section,  and,  when  shipped  in  interstate 
commerce,  to  be  subject  to  condemnation 
and  destruction  under  section  10  of  the 
Act,  the  evidence  showing  that  such  color- 
ing matter  is  a  poison  which  will  kill. 
U.  S.  t*.  One  Thousand  Nine  Hundred  and 
Fifty  Boxes  Macaroni,  (1910)  181  Fed. 
427. 

Silver  coating  on  candy, —  Since  the 
purpose  of  this  Act  was  to  protect  the 
purchaser  of  food  products  from  having 
inferior  and  different  articles  passed  off 
on  him  in  place  of  those  he  desired,  and 
to  protect  him  from  injury  by  prohibiting 
the  addition  to  foods  of  substances  poison- 
ous or  deleterious  to  health,  the  words 
"  other  mineral  substances,"  under  the 
doctrine  of  ejusdem  generis,  includes  other 
mineral  substances  which  are  deleterious 
or  detrimental  to  health  of  the  same 
nature  as  those  specifically  described  pre- 
ceding such  words,  and  hence  does  not 
iniclude  a  thin  coating  of  pure  silver  cov- 
ering candy,  used  principally  by  confection- 
ers for  decorative  purposes,  and  not  dele- 
terious or  detrimental  to  health.  French 
Silver  Dragee  Co.  t\  U.  SI,  (C.  C.  A. 
1910)   179  Fed.  824,  103  C.  C.  A.  316. 

Macaroons  are  not  adulterated  by  the 
addition  of  glucose.  Washburn  i\  U.  S., 
(C.  C.  A.  1st  Cir.  1915)  224  Fed.  395,  140 
C.  C.  A.  81,  wherein  the  court  said:  "  It 
seems  to  us  that  the  trial  on  the  first 
count  proceeded  upon  a  wrong  theory,  and 
that  tne  allegations  and  proofs  offered 
would  not  warrant  a  conviction  for  adul- 
teration within  the  meaning  of  the  Act. 
The  evidence  discloses  that  a  macaroon 
is  a  mixed  food  composed  of  certain  ingre- 
dients; that  the  name  by  which  it  is 
known  is  distinctive;  and  that  the  added 
ingredient,  glucose,  which  the  respondent 
used  in  its  cakes  was  not  poisonous  or 
deleterious  to  health.  It  is  provided  in 
section  8,  subdivision  4  (1),  that  a  mix- 
ture known  by  a  distinctive  name  shall 
not  be  regarded  as  adulterated  if  it  does 
not  contain  any  added  poisonous  or  dele- 
terious ingredient.  The  added  ingredient 
here  in  question  was  neither  poisonous 
nor  deleterious,  and,  as  the  mixture  or 


compound  was  known  by  a  distinctive 
name,  it  was  not  adulterated  within  the 
meaning  of  the  act." 

^Fildy,  decomposed  or  putrid  vege- 
table substance"  —  Standard  of  interpre- 
tation,—  The  words  "  filthy,  decomposed 
or  putrid  vegetable  substance "  are  not 
subject  to  any  arbitrary  standard  of  in- 
terpretation. In  any  event,  no  such 
standard  has  been  fixed,  in  the  absence  of 
which  each  case  must  be  determined  on 
its  own  facts,  and  when  it  appears  that 
the  product  is  bo  far  decomposed  as  to  be 
imfit  for  food,  it  comes  within  the  letter 
and  spirit  of  the  law.  U.  S.  v.  Two  Hun- 
dred Cases  of  Adulterated  Tomato  Catsup, 
(D.  C.  Ore.  1914)   211  Fed.  780. 

Addition  by  natwe, —  The  ordinary  use 
of  "  adulteration  "  implies  an  actual  addi- 
tion to  the  original  substance,  through 
human  agency.  But  the  word  as  used  in 
the  section  does  not  restrict  this  to  addi- 
tion by  the  hand  of  man,  and  if  the 
adulteration  of  filthy,  decomposed,  or 
putrid  substance  has  been  added  by 
nature,  and  is  contained  in  the  article  to 
be  shipped,  it  ia  adulterated  in  the  eyes 
of  the  law,  U.  S.  v.  Sprague,  (E.  D. 
N.  Y.  1913)  208  Fed.  419. 

Meamng  of  "  offaV  —  In  a  libel  for  the 
condemnation  of  tomato  catsup,  the  words 
**  as  the  offal  of  tomato  canning  factories  " 
are  not  of  exact  signification.  They  do 
not  charge  a  violation  of  the  above  pro- 
vision. The  indefinite  suggestion  of  the 
word  "  offal "  cannot  be  considered  as  the 
equivalent  of  a  charge  that  the  tomato 
pulp  was  a  filthy,  decomposed,  or  putrid 
vegetable  substance.  U.  S'.  t\  Six  Hun- 
dred and  Fifty  Cases  Tomato  Catsup, 
(1909)    166  Fed.  773,  774. 

"Filthy,"  as  appUc&ble  to  substance 
containing  bacilli, —  A  substance  contain- 
ing bacilli  liable  to  cause  disease,  to  such 
an  extent  as  to  make  it  dangerous  for 
food  purposes,  is  certainly  "  filthy,"  under 
the  meaning  of  that  word  as  generally 
used,  and  especially  since  the  result  of 
investigation  has  shown  that  filth  or  dirti- 
ness is  dangerous  through  the  germs 
which  it  contains,  and  not  solely  because 
of  offense  to  the  senses.  U.  S.  v,  Sprague, 
(E,  D.  N.  Y.  1913)  208  Fed.  419. 

Citrus  fruits, —  The  sixth  subdivision,  if 
citrus  fruits  should  be  held  to  be  within 
the  prohibition  against  vegetable  sub- 
stances, includes  only  such  as  are  in 
whole  or  in  part  filthy,  decomposed  or 
putod.  Green  or  immature  fruit,  equally 
deleterious  to  health,  does  not  seem  to 
be  within  the  Federal  Act.  Therefore, 
until  Congress  legislates  upon  the  subject, 
the  state  is  free  to  enter  the  field.  Sligh 
V,  Kirkwood,  (1915)  237  U.  S.  52,  35 
S.  Ct.  501,  59  U.  S.  (L.  ed.)  835,  affirm- 
ing (1913)   65  Fla.  123,  61  So.  185. 

Adulteration  due  to  vermin, —  In.  Gait 
f.  U.  S.,  (1913)  39  App.  Cas.  (D.  C.)  470, 
the  libel  alleged  that  certain  flour  was 
adulterated  within  the  meaning  and  in- 
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tent  and  in  violation  of  this  section  in 
that  said  flour  consisted  in  part  of  a 
filtiiy,  decomposed  and  putrid  animal  and 
vegetable  substance.  The  evidence  showed 
that  experiments  were  made  by  the  de- 
partment of  chemistry,  showing  that  the 
said  flour  contained  a  large  number  of 
bacteria  that  were  supposed  to  be  injuri- 
ous to  the  human  body ;  and,  in  addition 
to  the  worms,  insects  and  beetles  that  had 
been  sifted  out  of  the  flour,  the  evidence 
showed  that  there  remained  in  the  same, 
cases  or  husks  made  by  the  worms,  as 
well  as  the  excreta  from  them,  all  of 
which,  it  was  claimed,  rendered  the  said 
flour  filthy  within  the  meaning  of  said 
Act.  There  were  a  great  many  weevils 
discovered,  and  they  were  defined  as  the 
grain  weevil,  or  wingless  insects,  which 
required  a  period  of  some  six  weeks,  in 
warm  weather,  for  full  growth  and  devel- 
opment, during  which  time  they  passed 
through  four  distinct  stages  of  existence, 
—  first,  in  the  form  of  the  egg;  then,  the 
form  of  the  larva;  then,  in  the  pupa 
form;  and,  finally,  reaching  the  adult 
form, —  and  that  after  maturing,  these 
insects  might  live  for  several  months,  and 
possibly  for  a  year.  In  cold  weather  a 
longer  time  was  necessary  for  their 
growth.  That  a  beetle  known  as  "flour 
beetle  "  comes  from  a  larva  or  worm,  about 
half  an  inch  long,  and  it  breeds  in  flour 
and  grain.  Several  of  these  beetles,  in 
the  larva  state  or  in  the  adult  state, 
appeared  to  be  in  said  samples.  The  evi- 
dence was  that  the  flour  wa^  injuriously 
affected  by  the  presence  of  such  worms, 
insects,  and  beetles^  by  reason  of  their 
feeding  on  the  gluten,  and  thereby  de- 
stroying the  strength  and  value  of  the 
flour,  and  rendering  it  unfit  for  making 
bread  or  other,  domestic  use,  even  if  the 
foreign,  filthy  matter  could  be  bolted  or 
sifted  out  of  it.  The  court  below  further 
found  that  it  is  not  clear  whether  weevils 
may  not  come  into  flour  while  in  storage, 
without  any  fault  of  the  owner.  Speak- 
ing of  the  stacks  of  flour  here  involved,  the 
court  said;  "It  appears  that  the  JFour 
sacks  taken  were  from  different  locations 
in  the  several  piles  of  sacks;  and  it  is 
argued  on  behalf  of  the  government,  that 
all  the  sacks  seized  were  in  a  position  to 
become  affected  by  the  dirt  and  filth  from 
a  stable  near  by."  The  court  finally 
found  "  as  matter  of  fact  from  the  evi- 
dence that  the  said  several  sacks  of  fiour 
are  in  a  filthy  condition,  luider  the  pro- 
visions of  said  Act,  by  reason  of  the  pres- 
ence of  the  said  worms,  insects,  and 
beetles  in  such  quantities  as  shown,  and 
from  the  condition  which  they  have  pro- 
duced in  the  said  flour."  It  was  con- 
tended by  the  appellant  that  the  Act 
makes  a  distinction  between  adulteration 
which  consists  in  adding  to  an  article  that 
which  is  not  properly  a  part  of  it,  and 
adulteration  existing  when  some  part  of 
the   article   itself  is   not   what   it  ought 


to  be;  in  other  words,  "when  some  part 
of  the  article,  whether  animal  or  vege- 
table, is  filthy,  decomposed,  or  putrid, — 
not  that  the  article  contains  a  substance 
of  that  character  foreign  to  its  proper 
ingredients  or  constituents.''  Affirmmg 
the  decree  condemning  the  flour  for  viola- 
tion of  this  Act,  tli^  court  said :  "  In 
view  of  the  finding  of  the  court  that  the 
presence  of  worms,  insects,  and  beetles  in 
the  condemned  flour  has  produced  a  fllthy 
condition  thereof,  it  is  unnecessary  to 
determine  whether  appellants*  contention 
is  well  founded.  Aside  from  the  fact  that 
the  evidence  from  which  this  finding  was 
made  is  not  before  us,  it  is  matter  of 
common  knowledge  that  the  presence  of 
such  a  large  number  of  worms,  insects, 
and  beetles  in  such  a  substance  as  f^our 
would  render  the  flour  filthy  in  the  gen- 
eral acceptation  of  that  term.  This  flour 
was  not  to  be  fed  to  swine,  but  was  to  be 
sold  for  human  consumption.  Even  con- 
ceding that  the  worms,  insects,  and  beetles 
could  be  separated  therefrom,  the  flour 
would  still  be  contaminated  by  reason  of 
its  contact  with  them,  and  it  wouM  still 
contain  more  or  less  husks  and  excreta 
from  the  worms, — >that  is,  it  would  still 
be  filthy  within  the  meaning  of  the  Act." 
Tomato  cat»up. —  In  U.  S.  v.  Two  Hun- 
dred Cases  Adulterated  Tomato  Catsup, 
(D.  C.  Ore.  1914)  211  Fed.  780,  it  ap- 
peared tha.t  the  United  States  filed  a  libel 
for  the  condemnation  of  two  hundred 
cases  of  tomato  catsup  alleging  that  it 
was  adulterated  within  the  meaning  of  the 
Act.  The  court  stated  the  questions  that 
were  involved  in  the  case,  as  follows: 
"First,  whether  the  product  was  in  fact 
decomposed;  and,  if  so,  whether  it  was 
'  adulterated '  as  defined  by  the  Pure  Food 
Law.  It  was  manufactured  from  pulp 
screened  from  peelings,  cores  and  by- 
products of  tomatoes,  obtained  in  the 
course  of  their  preparation  for  canning. 
The  decay  or  decomposition  of  tomatoes 
or  tomato  products  is  commonly  the  result 
of  the  attack  upon  the  fruit  in  the  field, 
or  in  process  of  manufacture,  of  various 
forms  of  plant  life,  such  as  yeast,  bacteria, 
and  mold.  They  feed  upon  certain  com- 
pounds in  the  "fruit,  reducing  the  food 
value  of  the  product,  and  producing  a  by- 
product of  a  more  or  less  offensive  char- 
acter, and  are  evidences  of  decay  and 
decomposition.  The  condiments  used  in 
the  manufacture  of  tomato  catsup  have 
the  effect  of  concealing  decomposition  or 
putrefaction  from  the  senses,  and  its  ex- 
istence can  most  readily  be  determined  by 
a  bacteriological  analysis  of  the  manufac- 
tured product  to  ascertain  whether  the 
organisms  referred  to  are  present  in  suffi- 
cient quantities  to  indicate  a  decomposed 
state."  Referring  to  the  testimony  as 
suflicient  to  establish  the  fact  that  the 
product  was  decomposed,  the  court  said: 
"  Various  samples  of  the  product  in  ques- 
tion have  been  carefully  analyzed  under 
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the  microscope,  sepa/ately,  by  Dr. 
Schneider,  of  the  University  of  California 
and  the  Government  Laboratory  in  San 
Francisco,  and  Prof.  Beckwith,  of  the 
Oregon  Agricultural  College,  both  of  whom 
are  expert  bacteriologists,  and  they  agree 
that  it  containB  bacteria,  yeast,  and  mold 
in  very  large  and  unusual  quantities,  as 
high  as  from  350  millions  to  1  billion  bac- 
teria and  15  million  yeast  spores  per 
cubic  centimeter  (about  one-quarter  of  a 
teaspoonful)  and  mold  hyphae  in  abund- 
ance, thus  indicating,  in  the  opinion  of 
these  experts,  a  largely  decomposed  con- 
dition, Dr.  Schneider  says  from  10  to  15 
per  cent.,  and  according  to  their  testimony 
it  is  imflt  for  human  food.  This  testimony 
is  not  contradicted  in  any  way,  although 
the  claimant  waa  permitted  to  and  did 
take  samples  of  the  goods  for  analysis 
after  their  seizure.  Nor  is  there  any  con- 
flict among  the  experts  as  to  the  scientific 
deductions  to  be  made  therefrom.  It 
would  seem  conclusive  therefore  of  the 
fact  that  the  product  is  decomposed  in 
part  or  in  whole.  The  examination  of  the 
bacteriologists  is  confirmed  by  a  chemical 
analysis  made  by  the  chemist  at  the  gov- 
ernment laboratory,  and  in  my  judgment 
finds  support  in  the  method  of  manufac- 
ture. The  evidence  shows  that  the  fruit 
from  which  the  product  in  question  was 
manufactured  was  brought  to  the  factory 
in  car  load  lots  in  boxes  containing  about 
50  pounds  each.  Without  being  sorted  or 
examined  in  any  way  except  the  merest 
visual  examination  of  the  outer  layer  of 
fruit,  the  contents  of  the  boxes  were 
emptied  for  washing  into  a  vat  containing 
about  150  gadlons  of  water,  which  was 
only  changed  once  a  day,  except  as  it 
might  be  affected  by  a  one-inch  stream 
running  into  the  vat  and  an  overflow  pipe 
at  the  top.  .  While  in  the  water  the 
tomatoes  were  stirred  by  a  mechanical 
screw-like  agitator,  which  subsequently 
carried  them  to  the  steaming  table,  where 
they  were  scalded  with  hot  water  to 
loosen  the  skin,  and  washed  under  a 
spray  of  cold  water.  From  there  they 
were  taken  in  buckets  to  the  peeling 
table,  where  the  skins  were  removed  and 
the  tomatoes  graded  for  canning.  Then 
the  skins,  with  such  pulp  as  adhered  to 
them,  the  stem  ends,  and  like  by-products 
were  placed  in  buckets  by  the  operatives 
and  subsequently  taken  to  another  de- 
partment of  the  factory,  where  they  were 
used  in  the  manufacture  of  the  catsup 
in  question.  The  washing  of  a  large 
quantity  of  fruit  which  necessarily  is  more 
or  less  infected  with  bacteria,  mold,  and 
decay  in  the  manner  described,  would 
naturally  have  a  tendency  to  foul  the 
water  and  infect  the  entire  lot,  and 
especially  the  skins  and  by-product  from 
which  the  catsup  in  question  was  manu- 
factured. Again,  tl]^  claimant  depended 
on  the  peelers  or  sorters  to  sort  out  and 
reject  the  decayed  portions  from  the  trim- 


mings before  they  were  sent  to  the  catsup 
department.  The  peelers  were  paid  oy 
the  piece  for  the  peeled  tomatoes  only,  and 
it  is  but  natural  that  they  would  become 
careless  or  indifferent  about  the  removal 
of  the  decayed  material  from  that  portion 
of  the  output  for  the  handling  of  which 
they  received  no  direct  compensation.  It 
therefore  seems  to  me  that  the  method 
of  manufacture  adopted  by  the  claimant 
was  calculated  to  produce  just  such  a 
product  as  the  bacteriologists  found  the 
one  in  question  to  be."  Considering  the 
effect  and  sufficiency  of  the  evidence, 
the  court  said:  "It  is  argued  for  the 
claimant  that  since  the  presence  of  bac- 
teria, mold,  and  yeast  in  any  quantity  is 
evidence  of  decomposition  or  the  process 
of  decomposition,  and  there  is  no  fixed 
standard  by  which  it  can  be  determined 
when  a  product  has  reached  such  a  stage 
of  decomposition  as  to  consist  in  whole  or 
in  part  of  filthy,  decomposed,  putrid  vege- 
table substance,  the  government  cannot 
prevail.  I  infer  from  the  testimony  of 
the  experts  that  it  would  be  difficult,  if 
not  impossible,  to  fix  any  arbitrary  stand- 
ard by  which  the  question  could  be  deter- 
mined, as  it  depends  upon  so  many  con- 
tingencies. In  any  event,  no  such  standard 
has  been  fixed,  in  the  absence  of  which 
each  case  must  be  determined  on  its  own 
facts,  and  when  it  appears,  as  in  this 
case,  that  the  product  is  so  far  decom- 
posed as  to  be  unfit  for  food,  it  comes 
within  the  letter  and  spirit  of  the  law. 
It  was  urge4  that,  since  there  is  no  proof 
that  the  product  in  question  would  be 
injurious  to  health,  a  verdict  should  be 
ordered  in  favor  of  the  claimant;  but  I 
do  not  understand  that  such  proof  is 
necessary  or  required  under  the  provisions 
of  the  Food  and  Drug  Act,  on  which  this 
proceeding  is  based.  The  object  of  the 
law  is  to  prevent  the  manufacture  or 
interstate  shipment  of  adulterated  food, 
and,  when  food  is  adulterated  so  as  to 
'consist  in  whole  or  in  part  of  filthy, 
decomposed,  or  putrid  animal  or  ve^table 
substance,'  its  interstate  shipment  is  pro- 
hibited, whether  its  use  would  be  injuri- 
ous to  health  or  not." 

Adulterated  milk. —  In  Dade  r.  U.  S., 
(1913)  40  App.  Cas.  (D.  C.)  94,  it 
appeared  that  the  information  charged  the 
unlawful  offering  for  sale  and  the  sale  of 
adulterated  milk,  in  that  it  consisted  in 
whole  and  in  part  of  a  filthy,  decomposed 
and  putrid  animal  and  vegetable  sub- 
stance. The  facts  established  by  the  evi- 
dence were  stated  by  the  court  as  follows: 
"On  February  27,  1911,  a  pint  bottle  of 
milk  was  purchased  from  one  of  the  de- 
fendant's wagons,  and  taken  to  the  labora- 
tory of  the  Bacteriological  Bureau  of  the 
Health  Department,  where  it  wae  ana- 
lyzed and  found  to  contain  four  million 
and  five  hundred  thousand  bacteria  on 
ordinary  agar,  thirty-seven  degrees  Centi- 
grade, grown  for  twenty -four  hours,  and 
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eighty-nine  million  and  four  hundred 
thousand  bacteria  per  cubic  centimeter. 
On  ordinary  agar,  twenty-five  degrees 
Centigrade,  grown  forty-eight  hours,  it 
contained  eighty-three  thousand  bacteria 
per  cubic  centimeter  of  the  colon  group. 
It  showed  gas  fermentation  in  one  ten 
thousandth  of  a  cubic  centimeter,  approx- 
imately fifteen  drops,  and  one  streptococ- 
cus to  one  ten  thousandth  of  a  cubic  centi- 
meter. ...  It  appears  that  the  bacterium 
known  as  B.  coli  or  colon  bacillus  origi- 
nates in  and  is  a  normal  constituent  of 
the  colon  of  all  warm-blooded  animalSi 
is  discharged  in  the  excreta,  and  found 
in  milk  as  the  result  of  fecal  contamina- 
tion. When  present  in  milk  it  always 
occurs  from  either  direct  or  indirect  fecal 
deposit  therein ;  —  directly  from  careless- 
ness in  permitting  articles  of  feces  to  get 
into  the  milk  during  the  process  of  ex- 
tracting the  milk  from  the  cow,  or  in 
handling  it  afterwards;  indirectly,  from 
dust,  vegetation,  water  and  air,  where  the 
bacillus  is  found, —  originally  derived, 
however,  from  animal  feces.  The  evidence 
discloses  the  state  of  the  science  to  be 
that  colon  bacillus  is  a  vegetable  forma- 
tion originating  in  animal  intestines,  and 
nowhere  else.  It  is  not  found  in  air,  dust, 
water,  or  vegetation  under  conditions  indi- 
cating different  origin,  or  its  original 
derivation  from  the  substances  with  which 
it  is  thus  associated.  Under  favorable  con- 
ditions colon  bacillus  will  multiply  and  de- 
velop in  milk  with  great  rapidity.  The 
S resent  analysis,  in  the  light  of  the  evi- 
ence^  reveals  the  presence  of  colon  bacil- 
lus to  have  resulted  from  a  direct  deposit 
of  feces  in  the  milk,  due  to  uncleanly 
methods  in  handling  the  milk.  .  .  .  This 
case  was  not  prosecuted  upon  the  assump- 
tion that  bacteria  as  living  vegetable  or- 
ganisms are  in  themselves  either  filthy, 
decomposed,  or  putrid;  but  upon  the 
theory,  as  fully  sustained  by  the  evidence, 
that  the  bacteria  constantly  develop  and 
die,  causing  filthy  vegetable  decomposi- 
tion; that  the  colon  bacilli  and  strepto- 
cocci found  in  the  milk  established  the 
presence  of  fecal  matter ;  that  streptococci, 
especially,  are  a  menace  to  health;  that 
whether  the  streptococci  came  into  the 
milk  through  fecal  deposit,  or  from  a  dis- 
eased condition  of  the  cow  or  of  those 
handling  the  milk,  the  vice  is  the  same, 
and  that  these  two  groups  of  bacteria, 
especially,  cause  decomposition  of  the 
milk." 

It  was  urged  that  since  it  is  impossible 
to  produce  milk  entirely  free  from  bac- 
teria, the  statute  imposes  a  duty  impos- 
sible of  performance  and  cannot,  there- 
fore, be  applied  to  milk;  or  if  possible 
of  performance,  it  could  only  be  complied 
with  at  so  great  a^  cost  as  to  result  in  the 
destruction  and  confiscation  of  the  busi- 
ness. The  court  said:  "It  is  not  clear 
from  the  evidence  that  the  enforcement  of 
the   Act   will  produce   this   result.      The 


present  case  does  not  present  this  diffi- 
culty, except  in  theory,  since  the  con- 
tamination was  so  great  as  to  place  it 
within  the  statute  l^yond  the  domain  of 
speculation.  Not  only  did  the  milk  in 
question  contain  bacteria  of  the  colon 
group,  but,  as  incident  thereto,  fecal  mat- 
ter, all  of  which,  it  appears,  may  be  elim- 
inated by  the  adoption  of  cleanly  methods 
in  handling  the  milk.  In  fact,  it  appears 
that  samples  from  the  dairy  of  plamtiff 
in  error  have  been  analyzed,  which  were 
free  from  bacteria  of  the  colon  group. 
One  witness  testified  that  he  'has  en- 
countered milk,  samples  of  raw  milk,  and 
samples  of  pasteurized  milk,  free  from 
bacteria  of  the  colon  group;  has  seen 
samples  of  defendant's  that  did  not  con- 
tain them,  milk  sold  as  raw  milk  and 
analyzed  on  that  assumption.'  We  are 
not  dealing  with  a  regulation  relating  to 
milk  alone,  but  with  an  Act  generally 
re^rulating  the  sale  of  food  products. 
Milk  is  a  food  product;  and  if  found 
to  be  impure,  it  will  be  held  to  be  *  adul- 
terated '  within  the  provisions  of  the  Act. 
There  is  evidence  that  it  is  impossible  to 
produce  raw  milk  which  does  not  contain 
bacteria;  that  a  limited  number  of  bac- 
teria in  milk  are  practically  harmless, 
and  also  that  certain  kinds  of  bacteria 
are  in  fact  harmless.  It  is  unnecessary 
to  decide  whether,  under  such  circum- 
stances, milk  would  be  held  to  come 
within  the  Act,  since  in  the  present  case 
adulteration  is  clearly  established.  The 
dividing  line  between  pure  and  impure 
or  adulterated  food  is  in  each  instance 
a  question  of  fact;  but,  because  of  the 
scientific  distinctions  involved,  and  the 
impossibility  of  producing  raw  milk  en- 
tirely free  from  bacteria,  it  may  be  much 
more  difficult  of  ascertainment  in  the  case 
of  milk  than  of  other  food  products. 
Owing  to  the  great  difficulty  which  may 
be  encountered  in  justly  enforcing  the  law 
in  the  absence  of  a  fixed  standard  defining 
what  is  marketably  pure  and  impure 
milk,  in  a  case  where  the  adulteration 
consists  alone  in  the  presence  of  compara- 
tively small  numbers  of  so-called  harmless 
bacteria,  it  may  well  be  that  Congress 
should  give  attention  to  this  subject,  as 
has  been  done  in  many  of  the  states,  and 
establish  a  fixed  standard  for  marketable 
milk,  whereby  milk  found  to  contain  a 
greater  number  of  bacteria  than  that  fixed 
by  the  Act  should  come  within  the  con- 
demnation of  the  law.  With  the  fact 
scientifically  demonstrated  that  contam- 
inated milk  is  a  dominating  factor  in  the 
propagation  of  tuberculosis,  typhoid  fever, 
scarlet  fever,  diphtheria,  infantile  diar- 
rhea, and  other  diseases,  the  subject,  in 
importance,  is  one  of  the  first  magnitude." 
Cider  vinegar. —  Where  samples  of  al- 
leged pure  cider  vinegar  showed  only 
from  .11  to  .16  glycerin,  it  was  held  to 
be  adulterated.  U.  S.  v.  One  Hundred 
Barrels  Vinegar,   (1911)    188  Fed.  471. 
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Confectionery. —  The  quantity  of  any  of 
the  prohibited  adulterants  used  in  con- 
fectionery is  immaterial.  It  is  not  neces- 
sary that  there  be  such  a  degree  of  adul- 
teration as  to  show  a  purpose  of  decep- 
tion on  the  manufacturer's  part.  A  mere 
chemical  trace,  only  to  be  detected  by  a 
skillful  chemist,  is  adulteration  within  the 
meaning  of  the  statute.  U.  S.  v,  Boeckel, 
(C.  C.  A.  Ist  Cir.  1915)  221  Fed.  885,  137 
C.  C.  A.  455,  wherein  the  court  said: 
"  Chrome  yellow  is  a  metal  which  is 
widely  used  as  a  yellow  pigment  and  is 
an  active  poison.  In  declaring  that  con- 
fectionerv  containing  this  pigment  or  any 
of  the  liquors  named  should  be  deemed 
adulterated.  Congress  likewise  refrained 
from  making  the  question  of  adulteration 
depend  upon  the  quantity  which  the  con- 
fectionery contained,  and  plainly  mani- 
fested an  intention  that  confectionery 
containing  any  of  these  things  should  be 
deemed  to  be  adulterated.  The  language 
of  the  statute  being  unambiguous,  so  far 
as  it  relates  to  the  particular  adulterants 
mentioned,  its  words  must  be  given  their 
ordinary  meaning.  When  so  construed, 
confectionery  which  contains  any  of  the 
specific  substances  or  liquors  named  is 
adulterated,  without  regard  to  the  ques- 
tion whether  in  the  particular  case  the 
amount  of  added  adulterant  indicates  an 
intention  to  deceive,  or  is  liable  to  injure 
health  or  morals  ...  It  is  also  to  be 
noted  that  in  section  7  the  word  '  con- 
tain,* taken  in  connection  with  the  words 
*  terra  alba,  barytes,  talc,  chrome  yellow,' 
'color,*  *  flavor,'* '  vinous,  malt  and  spirit- 
nous  liquors,'  is  used  in  a  general  and  not 
in  a  restricted  sense,  and  that  confection- 
ery may  be  found  to  contain  any  of  the 
prohibited  substances  if  they  are  used  as 
a  compound,  a  filler,  a  flavor,  a  pigment 
to  color  it  internally  or  externally,  a 
coating,  or  other  similar  purpose,  and 
especially  if  they  are  purposely  used,  even 
in  minute  quantities,  for  these  or  other 
similar  purposes." 

Horse  and  mule  feed. —  Where  a  sub- 
stance sold  under  the  name  "  Corno  Horse 
and  Mule  Feed  "  was  contained  in  a  pack- 
age branded  "  Corno  Horse  and  Mule 
Feed,  Mixture  of  ground  alfalfa,  oats, 
corn,  flax,  bran,  oat  and  hominy  feeds, 
made  by  the  Corno  Mills  Company,  East 
St.  Louis,  Illinois  "  —  followed  by  a  guar- 
anteed analysis,  such  substance  being  a 
compound  and  so  described  on  the  pack- 
age, it  was  held  that  it  was  not  adul- 
terated because  it  contained  a  quantity  of 
oat  hulls  mixed  and  packed  therewith  in 
excess  of  the  amount  normally  present 
in  oat'  feed  consisting  of  whole  ground 
oats.  U.  S.  V.  One  Car  Load  Corno  Horse 
Feed,   (1911)   188  Fed.  453.  . 

Liquors. —  Where  there  is  no  evidence 
of  how  the  liquors  were  branded,  and  no 
evidence  of  their  "  strength,  quality,  or 
purity,"  except  that  they  were  colored  and 
slightly  Bw^eetened   by   burnt  sugar,  they 


cannot  be  held  to  be  misbranded  or  adul- 
terated. The  court  cannot  take  judicial 
notice  that  whisky  cannot  be  colored  and 
sweetened  to  some  slight  extent  by  burnt 
sugar  without  exceeding  the  limits  of  the 
standard  prescribed  by  the  Pure  Food 
Act.  State  v.  Intoxicating  Liquors, 
(1909)   106  Me.  142,  76  Ail.  267. 

Whisky,  within  the  purview  of  this 
Act,  is  the  product  of  sound  grain,  dis- 
tilled at  a  low  temperature  so  as  to  re- 
tain in  the  distillate  the  congeneric  prop- 
erties of  the  grain,  which  give  to  the 
liquor,  when  matured  by  aging  in  charred 
casks,  its  desirable  potable  character. 
Neutral  spirits,  which  are  distilled  at  a 
high  temperature,  may  be  made  from 
dinerent  materials  and  do  not  contain 
such  properties,  and  which  are  not  ren- 
dered potable  by  aging,  although  reduced 
by  water  to  potable  strength,  and  from 
which  most  of  the  fusel  oil  has  been  re- 
moved, are  not  whisky  nor  a  like  sub- 
stance with  whisky.  Woolner  t*.  Rennick, 
(1908)   170  Fed.  662. 

VamUa.-r "  Flavor  "  and  "  extract  "  are 
not  synonymous  terms,  and  consequently 
the  contents  of  a  bottle  labeled  "  Flavor  of 
Vanilla'*  are  not  adulterated  where  the 
liquor  does  not  contain  any  extract  from 
the  "vanilla  bean,"  but  does  have  a 
vanilla  flavor.  U.  S.  v.  St.  Louis  Cofl'ee, 
etc..  Mills,  (E.  D.  Mo.  1909)  189  Fed.  191. 

Wheat. —  In  Hall-Baker  Grain  Co.  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1912)  198  Fed. 
614,  117  C.  C.  A.  318,  the  facts  were  as 
follows:  The  H.  Company,  at  Kansas 
City,  Mo.,  on  April  3,  1909,  contracted 
to  sell  to  the  W.  Company  at  Ft.  Worth, 
Tex.,  5,000  bushels  of  No.  2  red  wheat, 
according  to  the  Missouri  oflicial  state 
grades.  On  April  29,  1909,  the  H.  Com- 
pany ordered  the  operator  of  a  public  ele- 
vator where  it  stored  its  grain  to  ship  to 
the  W.  Company  in  fulfillment  of  this 
contract  No.  2  red  wheat.  The  operator 
loaded  and  sent  to  the  W.  Company  a  car 
of  wheat.  After  this  wheat  was  loaded, 
the  official  inspector  of  the  state  of  Mis- 
souri at  Kansas  City  inspected,  adjudged, 
and  certified  this  wheat  to  be  No.  2  red 
wheat.  An  invoice  of  it  was  forwarded  to 
the  W.  Company  dated  May  3,  1909, 
showing  that  it  was  shipped  under  the 
contract  of  April  3,  1909,  and  subject  to 
Kansas  City  weights  and  grades.  The 
wheat  arrived  in  Texas  without  change. 
The  Texas  inspector,  the  federal  inspector, 
and  other  witnesses  there  found  it  to  be, 
and  it  was,  wheat  of  another  and  less 
valuable  grade.  None  of  the  officers  or 
employees  of  the  H.  Company  had  any 
knowledge  of  this  fact,  or  anything  to  do 
with  the  grading  or  shipping,  except  to 
order  the  operator  of  the  public  elevator 
to  ship  No.  2  red  wheaj.  It  was  held  that 
the  H.  Company  was  not  guilty  of  mis- 
branding or  of  adulteration  within  the 
meaning  of  sections  7  and  8  of  the  Pure 
Food   Act.      The  court  said:     "The  Act 
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of  CongresB  was  not  enacted  to  catch  and  they  have  no  control,  nor  for  trivial  errors 

punish    merchants    who    are    conducting  of  their  own,  which  at  first  hlush  may 

their  business  by  customary  and  approved  seem    to   bring   their   action   within    the 

methods  with  no  intent  to  deceive  pur-  inhibition  of  the  law,  but  by  which   in 

chasers  or  to  injure  the  public  health,  for  reality  they  violate  neither  its  letter  nor 

the  mistakes  of  third  persons  over  whom  its  spirit." 

Sec.  8.  [Misbranding  defined.]  That  the  term  ''  misbranded,"  as  used 
herein,  shall  apply  to  all  drugs  or  articles  of  food  or  articles  which  enter 
into  the  composition  of  food,  the  package  or  label  of  which  shall  bear  any 
statement,  design,  or  device  regarding  such  article,  or  the  ingredients  or 
substances  contained  therein  which  shall  be  false  or  misleading  in  any  par- 
ticular, and  to  any  food  or  drug  product  which  is  falsely  branded  as  to  the 
State,  Territory,  or  country  in  which  it  is  manufactured  or  produced. 

That  for  the  purposes  of  this  Act  an  article  shall  also  be  deemed  to  be 
misbranded. 

[Drugs.]    In  case  of  drugs : 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the  name  of 
another  article. 

Second.  If  the  contents  of  the  package  as  originally  put  up  shall  have 
been  removed,  in  whole  or  in  part,  and  other  contents  shall  have  been  placed 
in  such  package,  or  if  the  package  fail  to  bear  a  statement  on  the  label  of  the 
quantity  or  proportion  of  any  alcohol,  morphine,  opium,  cocaine,  heroin, 
alpha  or  beta  eucaine,  chloroform,  cannabis  indica,  chloral  hydrate,  or 
acetanilide,  or  any  derivative  or  preparation  of  any  substances  contained 
therein. 

Third.  If  its  package  or  label  shall  bear  or  contain  any  statement,  design, 
or  device  regarding  the  curative  or  theraupetic  [sic]  effect  of  such  article 
or  any  of  the  ingredients  or  substances  contained  therein,  which  is  false  and 
fraudulent. 

The  foregoing  '*  third  "  paragraph,  known  as  the  '*  Sherley  Amendment/'  was  added 
by  an  Act  of  Aug.  23,  1912,  ch.  352,  37  Stat  L.  416. 

[Food.]    In  the  case  of  food : 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the  distinctive 
name  of  another  article. 

Second.  If  it  be  labeled  or  branded  so  as  to  deceive  or  mislead  the  pur- 
chaser, or  purport  to  be  a  foreign  product  when  not  so,  or  if  the  contents 
of  the  package  as  originally  put  up  shall  have  been  removed  in  whole  or  in 
part  and  other  contents  shall  have  been  placed  in  such  package,  or  if  it  fail 
to  bear  a  statement  on  the  label  of  the  quantity  or  proportion  of  any  mor- 
phine, opium,  cocaine,  heroin,  alpha  or  beta  eucane  [sic],  chloroform, 
cannabis  indica,  chloral  hydrate,  or  acetanilide,  or  any  derivative  or  prepa- 
ration of  any  of  such  substances  contained  therein. 

Third.  If  in  package  form,  the  quantity  of  the  contents  be  not  plainly 
and  conspicuously  marked  on  the  outside  of  the  package  in  terms  of  weight, 
measure,  or  numerical  count:  Provided,  however,  That  reasonable  varia- 
tions shall  be  permitted,  and  tolerances  and  also  exemptions  as  to  small 
packages  shall  be  established  by  rules  and  regulations  made  in  accordance 
with  the  provisigns  of  Section  three  of  this  Act. 

As  originally  enacted  the  third  paragraph  of  this  subdivision  was  as  follows: 
"  Third.  If  in  package  form,  and  the  contents  bire  stated  in  terms  of  weight  or 
measure,  they  are  not  plainly  and  correctly  stated  on  the  outside  of  the  package/' 
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This  was  struck  out  and  the  paragraph  given  as  '^  third  "  in  the  text  inserted  in  lieu 
thereof  by  an  Act  of  March  3,  1913,  ch.  117,  S  h  37  Stat.  L.  732,  the  second  section  of 
nrhich  provided  as  follows: 

"Sec.  2.  That  this  Act  shall  take  effect  and  be  in  force  from  and  after  its  passage: 
Provided,  however^  That  no  penalty  of  fine,  imprisonment,  or  confiscation  shall  be 
enforced  for  any  violation  of  its  provisions  as  to  domestic  products  prepared  or  foreign 
products  imported  prior  to  eighteen  months  after  its  passage." 


Fourth.  If  the  package  containing  it  or  its  label  shall  bear  any  statement, 
design,  or  device  regarding  the  ingredients  or  the  substances  contained 
therein,  which  statement,  design,  or  device  shall  be  false  or  misleading  in 
any  particular :  Provided,  That  an  article  of  food  which  does  not  contain 
any  added  poisonous  or  deleterious  ingredients  shall  not  be  deemed  to  be 
adulterated  or  misbranded  in  the  following  cases : 

First.  In  the  case  of  mixtures  or  compounds  which  may  be  now  or  from 
time  to  time  hereafter  known  as  articles  of  food,  under  their  own  distinctive 
names,  and  not  an  imitation  of  or  offered  for  sale  under  the  distinctive  name 
of  another  article,  if  the  name  be  accompanied  on  the  same  label  or  brand 
with  a  statement  of  the  place  where  said  article  has  been  manufactured  or 
produced. 

Second.  In  the  case  of  articles  labeled,  branded,  or  tagged  so  as  to  plainly 
indicate  that  they  are  compounds,  imitations,  or  blends,  and  the  word  **  com- 
pound," '*  imitation,"  or  **  blend,"  as  the  case  may  be,  is  plainly  stated  on 
the  package  in  which  it  is  offered  for  sale :  Provided,  That  the  term  blend 
as  used  herein  shall  be  construed  to  mean  a  mixture  of  like  substances,  not 
excluding  harmless  coloring  or  flavoring  ingredients  used  for  the  purpose 
of  coloring  and  flavoring  only :  And  provided  further,  That  nothing  in  this 
Act  shall  be  coilstrued  as  requiring  or  compelling  proprietors  or  manufac- 
turers of  proprietary  foods  which  contain  no  unwholesome  added  ingredient 
to  disclose  their  trade  formulas,  except  in  so  far  as  the  provisions  of  this 
Act  may  require  to  secure  freedom  from  adulteration  or  misbranding.  [34 
Stat.  L.  769,  as  amended  by  37  Stat.  L.  416,  732.] 


Validity  of  state  statutes  on  subject  of 
misbranding. —  The  Food  and  Drugs  Act 
does  not  require  food  labels  to  disclose 
ingredients  and,  therefore,  state  statutes 
may  supply  this.  Savage  v.  Jones,  (1912) 
225  U.  S.  601,  32  S.  Ct.  716,  56  U.  S. 
(L.  ed.)  1182,  wherein  it  was  held  that 
an  Indiana  statute  providing  for  the  dis- 
closure of  ingredients  of  feeding  stuffs 
coming  from  another  state  and  sold  in 
the  original  packages,  did  not  conflict 
with  the  United  States  statutes  on  the 
subject  of  foods  and  drugs.  The  court 
said:  "It  will  be  observed  that  in  its 
enumeration  of  the  acts  which  consti- 
tute a  violation  of  the  statute,  Congress 
has  not  included  the  failure  to  disclose 
the  ingredients  of  the  article,  save  in 
specific  instances  where,  for  example, 
morphine,  opium,  cocaine,  or  other  sub- 
stances particularly  mentioned,  are  pres- 
ent. It  is  provided  that  the  article  'for 
the  purposes  of  this  Act  *  shall  be  deemed 
to  be  misbranded  if  the  package  or  label 
bear  any  statement,  design  or  device  re- 
garding it  or  the  ingredienta  or  sub 
stances  it  contains,  which  shall  be  false  or 


misleading  (§  8).  But  this  does  not 
cover  the  entire  ground.  It  is  one  thing 
to  make  a  false  or  misleading  statement 
regarding  the  article  or  its  ingredients, 
and  it  may  be  quite  another  to  give  no 
information  as  to  what  the  ingredients 
are.  As  is  well  known,  products  may  be 
sold,  and  in  case  of  so-called  proprietary 
articles  frequently  are  sold,  under  trade 
names  which  do  not  reveal  tbe  ingredi- 
ents of  the  composition,  and  the  proprie- 
tors refrain  from  revealing  them.  More- 
over, in  defining  what  shall  be  adultera- 
tion or  misbranding  for  the  purposes  of 
the  federal  Act,  it  is  providea  that  mix- 
tures or  compounds  known  as  articles 
of  food  under  their  own  distinctive 
names,  not  taking  or  imitating  the  dis- 
tinctive name  of  another  article,  which 
do  not  contain  '  any  added  poisonous 
or  deleterious  ingredients '  shall  not 
be  deemed  to  be  adulterated  or  mis- 
branded if  the  name  be  accompanied  on 
the  same  label  or  brand  with  a  statement 
of  the  place  of  manufacture  (§8).  Con- 
gress has  thus  limited  the  scope  of  its 
prohibitions.      It   has   not   included   that 
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at  which  the  Indiana  statute  aims.  Can 
it  be  said  that  Congress,  nevertheless, 
has  denied  to  the  state,  with  respect  to 
the  feeding  stuffs  coming  from  another 
state  and  sold  in  the  original  packages, 
the  power  the  state  otherwise  would 
have  to  prevent  imposition  upon  the  pub- 
lic by  making  a  reasonable  and  non-dis- 
criminatory provision  for  the  disclosure 
of  ingredients,  and  for  inspection  and 
analysis?  If  there  be  such  denial  it  is 
not  to  be  found  in  any  express  declaration 
to  that  effect.  Undoubtedly  Congress,  by 
virtue  of  its  paramount  authority  over 
interstate  commerce,  might  have  said 
such  goods  should  be  free  from  the  inci- 
dental effect  of  a  state  law  enacted  for 
these  purposes.  But  it  did  not  so  de- 
clare. There  is  a  proviso  in  the  section 
defining  misbranding  for  the  purposes  of 
the  Act  that  'nothmg  in  this  Act  shall 
be  construed '  as  requiring  manufactur- 
ers of  proprietary  foods  which  contain 
no  unwholesome  added  ingredient  to  dis- 
close their  trade  formulas  'except  in  so 
far  as  the  provisions  of  this  Act  may 
require  to  secure  freedom  from  adulter- 
ation or  misbranding'  (§  8).  We  have 
already  noticed  the  limitations  of  the 
provisions  referred  to.  And  it  is  «lear 
that  this  proviso  merely  relates  to  the 
interpretation  of  the  requirements  of  the 
Act,  and  does  not  enlarge  its  purview  or 
establish  a  rule  as  to  matters  which  lie 
outside  its  prohibitions."  See  also 
Standard  Sto<i  Food  Co.  v.  Wright, 
(1912)  225  U.  S.  540,  32  S.  Ct.  784,  56 
U.  S.  (L.  ed.)  1197.  Compare  McDermott 
c.  Wisconsin,  (1913)  228  U.  S.  115,  33  S. 
Ct.  431,  57  U.  S.  (L.  ed.)  764,  Ann.  Cas. 
19 15 A  39,  49  L.  R.  A.  (N.  S.)  984, 
reversing  (1910)  143  Wis.  18,  126  N.  W. 
888,  21  Ann.  Cas.  1315.  This  case  had 
to  do  with  the  validity  of  the  Wisconsin 
statute  of  1907  providing  that  glucose 
labels  must  read  **  Glucose  Flavor^  with 
Sugar  Syrup,"  etc.,  and  that  the  package 
should  bear  no  other  label.  At  and  be- 
fore the  adoption  of  the  law  of  1907  the 
complainant  had  labeled  its  goods  under 
the  federal  Food  and  Drugs  Act  as  made 
up  of  com  syrup  and  refiners*  syrup,  and 
the  Wisconsin  law  therefore  required  the 
removal  of  such  labels.  This  feature  was 
held  to  interfere  with  the  federal  law 
making  labels  within  the  meaning  of  the 
Act  evidence  of  branding  or  misbranding 
and  making  a  true  label  complete  pro- 
tection to  the  dealer  from  seizure  of  his 
goods  or  criminal  process  against  him. 
In  Com  Products  Refining  Co.  v.  Weigle, 
(W.  D.  Wis.  1915)  221  Fed.  988,  it  was 
held  that  the  Wisconsin  statute  of  1913 
requiring  the  display  of  names  of  ingre* 
dients  was  invalid  as  applied  to  sales  in 
interstate  commerce,  because  in  direct  con- 
flict with  this  Act,  and  must  be  restricted 
in  its  operation  and  applied  to  purely  in- 
ternal concerns.  It  was  contended  that 
the  statute  was  passed  under  the  authority 


to  require  the  display  of  names,  expressly 
sustained  in  Savage  v,  Jones,  (1914)  225 
U.  S.  501,  32  S.  Ct.  715,  56  U.  S.  (L.  ed.) 
1182.  In  its  comprehensive  discussion  of 
the  question  the  court  said:  ''Can  the 
purpose  of  the  federal  law  be  accomplished 
without  denying  to  the  state  the  power  to 
finally  decide  what  shall  be  a  misbrand* 
ing?  Is  the  repugnance  or  conflict  be- 
tween the  two  statutes  so  great  that  they 
cannot  possibly  be  reconciled  or  stand  to- 
gether? Reid  V,  Colorado,  187  U,  S.  137, 
23  S.  Ct.  92,  47  U.  S.  (L.  ed.)  108;  Savage 
r.  Jones,  225  U.  S.  501,  32  S.  Ct.  715,  56 
U.  S.  (L.  ed.)  1182.  If  so,  the  Wisconsin 
law  must  either  be  held  void  as  a  whole  or 
restricted  to  purely  internal  concerns." 
Making  parallel  references  to  the  federal 
and  the  state  statutes,  the  court  contin- 
ued: "These  laws  cover  the  same  pre- 
cise field.  Both  deal  with  the  rights, 
duties,  and  liabilities  growing  out  of  food 
brands.  The  two  statutes  operating  upon 
the  same  subject  matter  prescribe  different 
rules.  There  seems  to  be  direct,  imme- 
diate and  irreconcilable  conflict.  In  this 
field  a  common  sovereignty  or  co-dominion 
exists,  under  which  the  state  may  compel 
the  disclosure  of  ingredients,  or  exert  any 
other  power  not  already  exercised  by  Con- 
gress. The  latter  having  added  sanctions 
for  misbranding  and  adulteration,  those 
prescribed  by  tiie  former  become  simply 
inaipplicable  to  complainant,  although  in 
full  force  as  to  commerce  wholly  within 
the  state,  probably  also  to  dealers  using 
trade  marks  or  names.  While  the  national 
law  does  not  compel  the  disclosure  on  a 
label  of  the  ingredients  of  the  article,  yet 
it  is  obvious  that  if  such  disclosure  is 
actually  made,  either  by  voluntary  act  of 
the  seller  under  Regulation  17  or  pursuant 
to  local  law,  it  must  be  truthful,  and  that 
the  question  whether  it  is  false  or  mislead- 
ing in  any  particular  is  one  of  federal  law 
alone." 

"Package"  or  its  equivalent  expres- 
sion as  used  by  Congress  in  this  section 
in  defining  what  shall  constitute  mis- 
branding within  the  meaning  of  the  Act, 
clearly  refers  to  the  immediate  container 
of  the  article  which  is  intended  for  con- 
sumption by  the  public.  McDermott  v. 
Wisconsin,  (1913)  228  U.  S.  115,  33  S.  Ct. 
431,  57  U.  S.  (L.  ed.)  754,  Ann.  Cas. 
1915A  39,  47  L.  R.  A.  (N.  S.)  984,  revers- 
ing (1910)  143  Wis.  18,  126  N.  W.  888, 
21  Ann.  Cas.  1315. 

This  section  is  not  yoid  for  uncertainty 
as  applied  to  an  indictment  for  mis- 
branding wines,  for  not  establishmg  a 
standard  for  the  various  wines  enumer- 
ated in  the  indictment.  U.  S.  v.  Sweet 
Valley  Wine  Co.,  (N*.  D.  Ohio  1913)  208 
Fed.  85,  wherein  the  court  said :  "  Re- 
specting the  second  ground  of  the  de- 
murrer, the  argument  as  stated  in  the 
brief  of  counsel  is  as  follows :  *  Our 
second  ground  of  demurrer  goes  to  all  the 
five  counts  of  the  indictment,   and   it   is 
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that  the  said  Act  of  Congress  is  void  as 
applied  to  this  particular  case  because  it 
fails  to  fix  standards  for  the  various  wines 
enumerated  in  said  counts.  We  do  not 
contend  by  this  ground  of  demurrer  that 
the  said  Act  of  Congress  is  unconstitu- 
tional as  applied  to  other  cases,  but  what 
we  maintain  is  that  it  is  void  for  uncer* 
tainty  and  indefiniteness  as  applied  to  this 
case.'  And  to  that  point  are  cited  a  num- 
ber of  cases  in  which  the  proposition  is 
urged  that  a  penal  act  is  void  for  uncer- 
tainty in  which  the  offense  depends,  '  not 
on  any  standard  erected  by  the  law  which 
may  be  known  in  advance,  but  on  one 
erected  by  a  jury,  and  especially  so  as  that 
standard  must  be  as  variable  and  uncer- 
tain as  the  views  of  the  different  juries 
may  suggest,  and  as  to  which  nothing  can 
be  known  until  after  the  commission  of  the 
crime.'  This  citation  is  typical  of  other 
authorities  depended  upon  by  counsel  for 
defendant.  Tney  are  cases  m  which  the 
question  of  what  is  a  just  and  reasonable 
rate  or  toll  of  compensation  for  the 
transportation  of  passengers  or  freight 
is  left  open  to  determination  by  the  vari- 
ous tribunals  before  which  the  case  comes 
by  the  statute  whidi  makes  an  undue 
charge  an  offense.  Again  we  say  that 
the  words  used  both  in  the  statute 
and  in  this  indictment  must  be  given 
their  ordinary  and  common  meaning 
in  the  absence  of  something  to  de- 
mand a  special  definition.  The  word 
'  wine '  is,  by  general  acceptance  and 
standard  definition,  understood  to  mean 
the  fermented  }uice  of  the  undried  grape. 
The  contention  of  the  defendant  would 
make  it  practically  impossible  for  Con- 
gress to  pass  an  Act  to  correct  the  evils 
at  which  this  statute  is  aimed,  for  the 
reason  that  it  would  be  necessary  not 
only  to  amplify  the  act  with  very  par- 
ticular and  minute  definitions  of  stand- 
ards, but  to  be  constantly  amending  it 
and  supplementing  it  as  new  devices  and 
compounds  were  placed  upon  the  market. 
All  that  can  be  done,  granting  that  Con- 
gress has  the  right  to  strike  at  the  evils 
in  question,  is  to  pass  a  statute  in 
general  terms,  using  words  of  ordinary 
acceptance." 

Misbranded  at  time  of  seizure. — A  drug 
is  not  adulterated  or  misbranded  so  as 
to  be  subject  to  condemnation  unless 
adulterated  or  misbranded  at  the  time  of 
seizure,  and  hence,  where  asafoetida  below 
the  prescribed  test  and  misbranded  was 
received  in  interstate  commerce  and  tested 
and  correctly  branded  before  seizure,  it 
was  not  subject  to  forfeiture.  U.  S.  v.  Five 
Boxes   Asafoetida,    (1910)    181   Fed.  561. 

Words  given  ordinary  meaning. —  The 
names  intended  by  the  pure  food  law 
to  be  used  on  brands  or  labels  are  names 
readily  understood  and  conveying  to  the 
general  public  definite  and  familiar  ideas 
as    to    tne   character   or   quality   of    the 


article  branded,  even  though  such  names 
may  be  inaccurate  in  the  view  of  a 
chemist,  or  physicist,  or  an  expert  in 
some  particular  industrial  art.  (1908) 
26  Op.  Atty.-Gen.  474. 

Labels  on  drugs  —  Necessity. —  This  Act 
not  only  requires  that  drugs  shipped  in 
interstate  commerce  and  labeled  shall  not 
be  misbranded,  but  also  requires  that 
thev  shall  be  labeled  with  labels  con- 
forming to  its  requirements.  U.  S.  v, 
Sixty-^ve  Casks  Liquid  Extracts,  (1909) 
170  Fed.  449,  affirmed  U.  S.  t'.  Knowlton 
Danderine  Co.,  (1910)  175  Fed.  1022, 
99  C.  C.  A.  667. 

Meaning  of  "  laheV* — The  word 
"label,"  as  used  in  this  Act,  which  re- 
quires packages  of  drugs  shipped  in 
interstate  commerce  to  bear  a  statement 
on  the  label  of  the  quantity  or  propor- 
tion of  any  alcohol,  etc,  means  a  de- 
scriptive paper  affixed  to  the  package, 
which  must  include  the  statement  of  how 
much  alcohol,  etc.,  is  contained  in  the 
package.  U.  S.  v,  Sixty-Five  Cask* 
Liquid  Extracts,  (1909)  170  Fed.  449, 
affirmed  U.  S.  v,  Elnowlton  Danderine  Co., 
(1910)   175  Fed.  1022,  99  C.  C.  A.  667. 

Labeling  of  deteriorated  drugs. — Where 
a  drug  is  not  sold  under  a  name  recog- 
nized in  the  United  States  PharmacopiBia, 
a  general  statement  on  the  label  that  its 
quality  has  deteriorated  and  that  it  has 
been  condemned  for  sale  under  R.  S.  sec. 
1241  (see  War  Depabtmbnt  and  Mili- 
TABT  Establishmettt),  would  be  a  suffi- 
cient compliance  with  the  Food  and  Drugs 
Act,  and  would  show  that  it  was  not 
sold  under  any  professional  standard,  and 
could  not  be  deemed  either  adulterated  or 
misbranded  under  sections  7  and  8  of  that 
Act.  Where  a  drug  is  sold  under  a  name 
recognized  by  the  United  States  Pharma- 
cop<Bia,  a  mere  general  statement  of  the 
character  of  the  drug,  showing  only  the 
fact  of  its  deterioration,  is  insufficient; 
and  in  order  that  it  may  not  be  deemed 
adulterated,  its  actual  strength,  quality, 
or  purity-  should  be  stated  on  the  label 
of  each  bottle,  box,  or  other  container  in 
which  the  goods  are  intended  to  reach  the 
consumer.     (1908)  26  Op.  Atty.-Gen.  546. 

Derivative  of  drugs. —  This  Act  requires 
that  the  label  on  drugs  bear  the  name  not 
only  of  the  original  substance  but  its 
derivative,  and  therefore  a  label  on  anti- 
kamnia  tablets  containing  acetphenetiden 
is  insufficient  although  it  states  that  the 
tablets  contain  acetphenetiden  and  the 
proportion  of  the  substance,  if  it  fails  to 
state  that  the  substance  is  a  derivative 
of  acetanilid.  U.  S.  t?.  Antikamnia  Chem- 
ical Co.,  (1914)  231  U.  S.  654,  34  S.  Ct. 
222,  68  U.  S.  (L.  ed.)  419,  Ann  (Das. 
i915A  49.  reversing  (1911)  37  App.  Cas. 
(D.  C.)   343. 

The  word  "  derivative  "  in  this  subsec- 
tion should  be  understood  in  its  chemical 
sense.     (1909)  27  Op.  Atty.-Gen.  143. 
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Compliance  with  federal  law,  by  whom 
determined. —  Whether  labels  comply  with 
the  federal. law  is  not  for  a  state  to  de- 
termine, but  is  for  the  federal  courts  on 
proper  proceedings  being  instituted.  Mc- 
Dermott  v,  Wisconsin,  (1913)  228  U.  S. 
115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.)  754 
Ann.  Cas.  1915A  39,  47  L.  R.  A.  (K.  S.) 
984,  reversing  (1910)  143  Wis.  18,  126 
N,  W.  888.  21  Ann.  Cas.  1315. 

Statement  of  inside  circulars. —  This 
Act  merely  embraces  any  statement, 
design,  or  device  regarding  an  article 
which  appears  on  the  outside  of  the 
package  in  which  the  article  is  offered  for 
sale,  whether  such  statement  is  printed  on 
or  otherwise  affixed  to  the  package,  or  im- 
pressed on  a  separate  label  affixed  to  the 
package,  but  does  not  include  an  adver- 
tising circular  inclosed  with  an  'article  in- 
side the  carton  in  which  it  is  offered  for 
sale.  IT.  S.  v.  American  Druggies'  Syn- 
dicate, (1911)   186  Fed.  387. 

''A  distinctive  name  is  a  name  that  dis- 
tinguishes. It  may  be  a  name  in  common 
use  as  a  generic  name,  e.  g.,  coffee,  flour, 
etc.  Where  there  is  a  trade  description 
of  this  sort  by  which  a  product  of  a  given 
kind  is  distinctively  known  to  the  public, 
it  matters  not  that  the  name  had  orig- 
inally a  different  significance.  Thus,  soda- 
water  is  a  familiar  trade  description  of 
an  article  which  now,  as  is  well  known, 
rarely  contains  soda  in  any  form.  Such 
a  name  is  not  to  be  deemed  either  *  mis- 
leading '  or  '  false,'  as  it  is  in  fact  dis- 
tinctive. But  unless  the  name  is  truly 
distinctive,  the  immunity  cannot  be  en- 
joyed ;  it  does  not  extend  to  a  case  where 
an  article  is  offered  for  sale  '  under  the 
distinctive  name  of  another  article.'  Thtis, 
that  which  is  not  coffee,  or  is  an  imitation 
of  coffee,  cannot  be  sold  as  coffee;  and  it 
would  not  be  protected  by  being  called 
'  X's  Coffee.'  Similarly,  that  which  is  not 
lemon  extract  could  not  obtain  immunity 
by  being  sold  under  the  name  of  *  Y's 
Lemon  Extract.'  The  name  so  used  is  not 
'distinctive'  as  it  does  not  appropriately 
distinguish  the  product;  it  is  an  effort  to 
trade  under  the  name  of  an  article  of  a 
different  sort.  So,  with  respect  to  *  mix- 
tures of  compounds,'  we  think  that  the 
term  '  another  article  *  in  the  proviso 
embraces  different  compounds  from  the 
compound  in  question.  The  aim  of  the 
statute  i«  to  prevent  deception,  and  that 
which  appropriately  describes  a  different 
compound  cannot  secure  protection  as  a 
*  distinctive  name.'  A  *  distinctive  name ' 
may  also,  of  course,  be  purely  arbitrary 
or  fanciful,  and  thus,  being  the  trade 
description  of  the  particular  thing,  may 
satisfy  the  statute,  provided  the  name  lias 
not  already  been  appropriated  for  some- 
thing else  so  that  its  use  would  tend  to 
deceive."  U.  S.  r.  Coca  Cola  Co.,  (1916) 
241  U.  S.  265,  36  S.  Ct.  573,  reversing 
(E.  D.  Tenn.  1911  >    191  Fed.  431.   (C.  C. 


A.  6th  Cir.  1914)  215  Fed.  535,  132  C.  C. 
A.  47. 

A  "  distinctive  name  "  within  the  mean- 
ing of  this  section,  is  not  limited  to 
designations  that  are  purely  arbitrary  or 
fanciful  and  which  ao  not  contain  the 
names  of  the  elements  of  which  the  com- 
pound is  composed.  ''Canadian  Club 
whisky,"  which  is  the  name  of  a  whisky 
composed  of  two  separate  and  distinct 
distillates  of  grain,  is  such  a  distinctive 
name  and  is  so  arbitrary  and  fanciful  as 
clearly  to  distinguish  it  from  all  other 
whisky  or  similar  product  and  need  not  be 
labeled  "a  blend  of  whiskies"  under  the 
provisions  of  this  section.  (1910)  28  Op. 
Atty.-Gen.  455. 

Offering  for  sale  under  distinctive  name 
—  principal  and  agent. —  This  section  de- 
fines misbranding  as,  inter  alia,  "offering 
an  article  for  sale  "  under  the  distinctive 
name  of  another  article,  even  though  no 
label  describing  it  as  such  other  article  be 
actually  affixed  to  it,  and  since  intent  is 
not  an  element  of  the  offense  a  principal 
may  be  held  liable  for  an  act  pf  his  sales 
agent  although  he  had  told  him  not  to 
misdescribe  the  article.  Weeks  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1915)  224  Fed.  64,  139 
C.  C.  A.  626. 

Misleading  statements  as  to  curative 
effects  —  Oenerally.-^  Prior  to  the  Sher- 
ley  amendment  of  1912,  which  is  the  third 
subdivision  under  Drugs,  supra,  p.  379, 
it  was  held  that  false  and  misleading 
statements  in  the  labels  on  a  proprietary 
medicine  as  to  its  curative  or  remedial 
effects,  but  which  did  not  import  any 
statement  concerning  identity,  dia  not  con- 
stitute "  misbranding,"  within  the  mean- 
ing of  section  8.  U.  S.  v.  Johnson,  (1911) 
221  U.  S.  488,  31  S.  Ct.  627,  55  U.  S.  (L. 
ed.)  823,  affirming  (W.  D.  Mo.  1910)  177 
Fed.  313;  U.  S.  t\  American  Druggists' 
Syndicate,    (1911)    186  Fed.  387. 

Constitutionaiity. —  The  Sherley  amend- 
ment is  constitutional.  Seven  Cases  of 
Eckman's  Alterative  v.  U.  S.,  (1916)  239 
U.  S.  510,  36  S.  Ct.  190,  wherein  the  court 
said:  "The  principal  question  presented 
on  this  writ  of  error  is  with  respect  to  the 
validity  of  the  amendment  of  1912.  So 
far  as  it  is  objected  that  this  measure, 
though  relating  to  articles  transported  in 
interstate  commerce,  is  an  encroachment 
upon  the  reversal  powers  of  the  states,  the 
objection  is  not  to  be  distinguished  in  sub- 
stance from  that  which  was  overruled  in 
sustaining  the  white  slave  act,  36  Stat,  at 
L.  825,  chap.  395  [see  White  Slave 
TbafficI.  ifoke  v.  U.  S.,  227  U.  S.  398, 
57  U.  S.  (L.  ed.)  523,  43  L.  R.  A.  (N.  S.) 
906,  33  S.  Ct.  281,  Ann.  Cas.  1913L  905. 
There,  after  stating  that  '  if  the  facility 
of  interstate  transportation  *  can  be 
denied  in  the  case  of  lotteries,  obscene 
literature,  diseased  cattle  and  persons, 
and  impure  food  and  drugs,  the  like 
facility  could  be  taken   away  from   *  the 
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systematic  enticement  of  and  the  enalave- 
ment  in  prostitution  and  debauchery  of  wo- 
men/ the  court  concluded  with  the  reasser- 
tion  of  the  simple  principle  that  Congress 
is  not  to  foe  denied  the  exercise  of  its  con- 
stitutional authority  over  interstate  com- 
merce, and  its  power  to  adopt  not  only 
means  necessary  but  convenient  to  its 
exercise,  because  these  means  may  have 
the  quality  of  police  regulations."  See  to 
the  same  effect  United  States  v,  American 
Laboratories,  (E.  D.  Pa.  1915)  222  Fed. 
104,  wherein  the  court  held  that  it  was 
within  the  power  of  Congress  to  make  the 
act  of  publishing  false  and  fraudulent 
statements  as  to  the  curative  properties 
of  a  medicine,  a  crime. 

Circulars  contained  in  a  package  are  af- 
fected by  the  Sherley  amendment.  Seven 
Cases  of  Eckman's  Alterative  v,  U.  S., 
(1916)  239  U.  S.  510,  36  S.  Ot.  190, 
wherein  the  court  said :  "  It  is  urged  thai 
the  amendment  of  1912  does  not  embrace 
circulars  contained  in  the  package,  but 
only  applies  to  those  statements  which 
appear  on  the  package  or  on  the  bottles 
themselves;  that  is,  it  is  said  that  the 
word  '  contain '  in  the  amendment  must 
have  the  same  meaning  in  the  case  of  both 

*  package  '  and  *  label.'  Reference  is  made 
to  the  original  provision  in  the  first  sen- 
tence of  §  8  with  respect  to  the  statements, 
etc.,  which  the  package  or  label  shall 
'bear.'  And  it  is  insisted  that  if  the 
amendment  of  1912  covers  statements  in 
circulars  which  are  contained  in  the  pack- 
age, it  is  unconstitutional.  Such  state- 
ments, it  is  said,  are  not  so  related  to  the 
commodity  as  to  form  part  of  the  com- 
merce which  is  within  the  regulating  power 
of  Congress.  But  it  appears  from  the  leg- 
islative history  of  the  act  that  the  word 

*  contain  *  was  inserted  in  the  amendment 
to  hit  precisely  the  case  of  circulars  or 
printed  matter  placed  inside  the  package, 
and  we  think  that  is  the  fair  import  of 
the  provision.  Cong.  Rec.  62d  Cong.  2d 
Seas.  vol.  48,  part  11,  page  11,322.  And 
the  power  of  Congress  manifestly  does  not 
depend  upon  the  mere  location  of  the  state- 
ment accompanying  the  article,  that  is, 
upon  the  question  whether  the  statement 
is  on  or  in  the  package  which  is  trans- 
ported in  interstate  commerce." 

The  phrase  "  false  <md  fraudulent "  in 
the  Sherley  amendment  must  be  taken 
with  its  accepted  meaning,  and  then  it 
must  be  found  that  the  statement  con- 
tained in  the  package  was  put  there  to 
accompany  the  goods  with  actual  intent 
to  deceive,  an  intent  which  may  be  de- 
rived from  the  facts  and  circumstances, 
but  which  must  be  established.  Seven 
Cases  Eckman's  Alterative  v,  U.  S.,  (1916) 
239  U.  S.  510,  36  S.  Ct.  190,  wherein  the 
court  said:  "That  false  and  fraudulent 
representations  may  be  made  with  respect 
to  the  curative  effect  of  substances  is 
obvious.  It  is  said  that  the  owner  has 
the  right  to  give  his  views  regarding  the 


effect  of  his  drugs.  But  state  of  mind  it 
itself  a  fact,  and  may  be  a  material  fact, 
and  false  and  fraudulent  representations 
may  be  made  about  it;  and  persons  who 
maJce  or  deal  in  substances  or  composi- 
tions alleged  to  be  curative  are  m  a 
position  to  have  superior  knowledge  and 
may  be  held  to  good  faith  in  their  state- 
ments. ...  It  cannot  be  said,  for  example, 
that  one  who  should  put  inert  matter  or 
a  worthless  composition  in  the  channels 
of  trade,  labeled  or  described  in  an  accom- 
panying circular  as  a  cure  for  disease 
when  he  knows  it  is  not,  is  beyond  the 
reach  of  the  law-making  power.  Congress 
recognized  that  there  was  a  wide  field  in 
which  assertions  as  to  curative  effect  are 
in  no  sense  honest  expressions  of  opinion 
but  constitute  absolute  falsehoods  and  in 
the  nature  of  the  case  can  be  deemed  to 
have  been  made  only  with  fraudulent  pur- 
pose. The  amendment  of  1912  applies  to 
this  field  and  we  have  no  doubt  of  its 
validity." 

Proof  of  intention. —  Intent  not  to  de- 
ceive is  Immaterial.  U.  S'.  v.  Thirty- 
Six  Bottles  of  London  Dry  Gin,  (C.  C.  A. 
3d  Cir.  1914)  210  Fed.  271,  127  C.  C.  A. 
119,  wherein  the  court  said:  "The  Food 
and  Drugs  Act  nowhere  requires  proof  of 
intention  by  the  use  of  the  words  'know- 
ingly,' 'wilfully'  or  such  like  words." 
And  quoting  the  language  of  the  statute 
relative  to  the  misbranding  of  food  the 
court  continued :  "  This  language  clearly 
means  if  the  label  deceives  or  misleads  the 
purchaser;  if  the  purport  of  the  label  be 
that  it  is  a  foreign  product  when  it  is  not 
BO.  This  the  label,  and  the  label  alone, 
must  determine.  The  intention  of  the  user 
to  deceive  is  of  no  consequence.  The  act 
strikes  at  deceiving  the  public  by  selling 
them  one  thing  when  they  desire  to  pur- 
chase another.  As  has  been  frequently  said 
by  courts,  the  purchaser  has  the  right  to. 
choose  for  himself  what  he  will  purchase, 
and,  when  he  has  purchased,  the  right  to 
receive  that  which  ne  desires  and  not  some- 
thing else.  It  would  be  destructive  of  the 
act,  nullify  it  entirely,  to  allow  the  intent 
of  the  maker  to  be  considered  as  a  defense. 
We  believe  the  decided  cases  sustain  the 
principle  that  the  intent  is  not  a  necessary 
ingredient  in  the  determination  of  the 
case." 

Compounds  —  Generally. —  When  the 
words  "  compound  "  or  "  compounded  ** 
are  used  in  this  Act,  it  is  ordinarily  neces- 
sary that  two  substances  at  least  should 
be  mentioned  as  entering  into  the  combi- 
nation described,  as,  for  instance,  "  sherry 
compounded  with  port"  or  "port  com- 
pounded with  sherry,"  or  "compounded 
port  and  sherry."  It  is  not,  however, 
universally  true  that  two  substances  must 
follow  "  compound "  or  "  compounded," 
although  it  is  true  that  only  one  substance 
can  appropriately  follow  "  blend "  or 
"  blended."  A  combination  of  whisky  with 
ethyl  alcohol,   supposing,  of  course,   that 
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there  is  enough  whisky'  in  it  to  make  it  a 
real  compound  and  not  a  mere  semblance 
of  one,  may  be  fairly  called  "whisky," 
proTided  the  name  is  accompanied  by  the 
word  "  compotmd  "  or  "  compounded/'  and 
a  statement  of  the  presence  of  Another 
spirit  is  included  in  substance  in  the  title; 
it  cannot,  however,  properly  be  styled 
"blended  whisky."  (1907)  26  Op.  Atty.- 
Gen.  216. 

Compounds  known  as  articles  of  food 
can  be  sold  imder  their  own  distinctive 
name  so  long  as  no  deleterious  matter  is 
put  into  the  product,  and  the  label  states 
where  it  is  manufactured,  and  it  is  not  an 
imitation  sold  under  the  distinctive  name 
of  another  article.  U.  S.  v.  One  Car  Load 
Como  HorBe  Feed,    (1911)    188  Fed.  463. 

In  the  case  of  a  "  compound  "  it  is  not 
a  compliance  with  the  section  merely  to 
mark  the  word  "  compound  "  on  the  padc- 
age,  but  the  substances  composing  the 
compound  must  be  indicated.  Henning  v. 
U.  S.,  (C.  0.  A.  6th  Cir.  1912)  193  Fed.  52, 
113  C.  C.  A.  382. 

Honey  and  com  syrup. —  A  food  product 
labeled,  "Compound:  Pure  Comb  and 
Strained  Honey  and  Corn  Syrup,"  is  not 
"  misbranded  "  within  the  meaning  of  this 
section  merely  because  the  percentage  of 
com  syrup  in  the  compound  largely  ex- 
ceeds that  of  honey.  U.  S.  r.  Boeckmann, 
(1910)    176  Fed.  382. 

MoloBaes  wnd  com  syrup. —  An  article 
of  food  put  up  and  sold  in  cases  bearing 
principal  labels  describing  the  contents  as 
a  particular  brand  of  molasses,  but  plainly 
stating  in  three  separate  places  that  the 
product  is  a  compound  of  molasses  and 
com  syrup,  and  also  giving  all  the  other 
information  required  by  this  Act  and  the 
regulations  thereunder,  and  such  article 
being  in  fact  a  compound  of  molasses  and 
commercial  glucose,  is  not  adulterated  or 
misbranded,  within  the  meaning  of .  this 
Act;  it  being  shown  that  it  contains 
nothing  deleterious  to  health,  and  that 
under  the  rulings  of  the  department  it  is 
permissible  to  describe  commercial  glucose 
on  labels  or  brands  as  made  from  corn 
syrup.  U.  S.  v.  Seven  Hundred  and 
Seventy-Nine  Cases  Molasses,  (C.  C.  A. 
1909)   174  Fed.  325,  98  C.  C.  A.  197. 

"  Compotmd"  and  ''blend"  distin- 
guished.—  The  words  "  compound "  or 
"  blend  "  are  substantially  synonymous,  in 
ordinary  speech,  when  applied  to  mixtures 
or  liquids;  but  the  pure  food  law  estab- 
lishes a  distinction  of  its  own  between 
them,  based  upon  the  character  of  the 
ingredients  entering  into  the  mixture. 
Thus  the  intent  of  this  Act  is  that  the 
term  "blended  sherry,"  for  instance,  or 
"  blend  of  sherries,"  shall  designate  a  mix- 
ture of  two  or  more  kinds  of  «herry ;  while 
the  titles  "  compound  of  port  and  sherry," 
or  "  compounded  port  and  sherry,"  would 
appropriately  designate  a  mixture  of  two 
substances,  unlike  in  the  view  of  the  law, 
namely,  two  distinct  and  different  kinds 


of  wine  —  "unlike"  in. the  sense  that  dia- 
monds and  coal  are  unlike.  So  a  mixture 
of  two  or  more  different  whiskies,  whether 
their  differences  arise  from  the  character 
of  the  substances  from  which  they  are  dis- 
tilled or  from  the  method  of  distillation 
used,  or  even  from  their  several  ages  and 
the  environment  in  which  they  are  kept 
subsequently  to  distillation,  would  be  ap- 
propriately termed  a  "blend  of  whisky," 
or  "blended  whisky,"  or  "blended  whis- 
kies," any  one  of  which  would  be  correct, 
provided  each  article  entering  into  the 
combination,  standing  alone,  could  be  prop- 
erly designated  as  "  whisky."  While  a 
mixture  of  a  spirit  properly  designated 
"whisky"  with  another  spirit,  which 
standing  alone  could  not  oe  properly 
designated  as  "whisky,"  such  as  ethyl 
alcohol,  must  be  labeled  or  branded  as  a 
■ '  compound  "  or  as  "  compounded."  ( 1907 ) 
26  Op.  Atty.-Gen.  216. 

"Blend." — The  evident  intent  of  the 
statute  was  to  confine  the  use  of  the  word 
"blend"  to  one  kind  of  mixture  and  to 
forbid  its  use  for  another;  and  eince,  aa  to 
whisky,  such  mixture  must  be  either  com- 
posed of  two  different  kinds  of  whisky,  or 
of  whisky  with  one  other  substance  gen- 
erally mixed  with  it,  namely,  ethyl  alcohol, 
it  is  clear  that  Congress  intended  to  deny 
the  designation  "  blend  "  to  a  mixture  of 
whisky  and  ethyl  alcohol.  (1907)  26  Op. 
Atty.-Oen.  262. 

In  what  may  be  termed  a  "blend"  of, 
or  "  blended,"  wines  or  whiskies,  the  two 
articles  mixed  must  be  capable  of  accurate 
and  sufficient  description  by  a  eingle  gen- 
eric term ;  they  must  be  substances  known 
by  the  same  name  and  sufficiently  distinc- 
tive to  afford  reasonable  warning  to  pur- 
chasers.    (1907)  26  Op.  Atty.-Oen.  216. 

Vinegar,  which  was  in  fact  distilled 
vinegar  to  which  a  small  quantity  of  pure 
boiled  apple  cider  had  been  added  for 
cqjoring,  which  was  labeled  as  "  Saratoga 
Brand  vinegar,  a  blend  of  pure  boiled 
apple  cider  and  distilled  vinegar,"  was 
held  to  be  misbranded  as  misleading  the 
public  to  believe  that  it  was  composed  of 
pure  boiled  apple  cider  vinegar  and  dis- 
tilled vinegar.  U.  S.  v.  Ten  Barrels  Vine- 
gar, (1911)   186  Fed.  399. 

In  U.  S.  r.  Sixty-Eight  Cases  Syrup, 
(1909)  172  Fed.  781,  it  appeared  that  cer- 
tain cases  containing  syrup  seized  by  the 
United  States  were  branded  and  labeled 
"Western  Reserve  Ohio  Blended  Maple 
Syrup,  guaranteed  absolutely  pure,  shipped 
by  Western  Reserve  Syrup  Oimpany.  Cleve- 
land, Ohio."  The  bottles  were  labeled  and 
branded  "Western  Reserve  Ohio  Blended 
Syrup,  Western  Reserve  Syrup  Company, 
Cleveland,  Ohio,  Blenders  of  Fancy  Maple 
Syrup  and  Maple  Sugar."  It  was  held 
that,  construing  all  the  words  of  the  bottle 
labels  together,  the  same  meaning  was 
intended  as  in  the  labels  on  the  cases, 
namely,  that  the  bottles  and  the  boxes 
contained  blended  maple  syrup. 
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In  U.  S.  V.  Sca|>lon,  (1908)  180  Fed. 
485,  it  appeared  that  the  defendant  manu- 
factured syrup  from  cane  sugar,  flavored 
to  represent  maple,  syrup  by  the  introduc- 
tion of  an  exi^ract  from  maple  wood  after 
it  h«ui  been  chopped  down.  The  syrup  was 
put  up  in  bottles  labeled  "Western  Re- 
serve OhiQ  Blended  Maple  Syrup,'  the 
words  *'  Ohio  "  and  "  Maple  Syrup  "  being 
in  red,  and  between  them  the  word 
"  Blended/*  find  then  below  that,  in  smaller 
type,  the  statement,  "  This  syrup  is  made 
from  the  •  sugar  maple  tree  and  cane 
sugar."  It  was  held  that  the  label  was 
misleading,  in  that  purchasers  would  or- 
dinarily understand  that  the  article  con- 
tained ii^  part  maple  syrup  made  from  the 
boiled-down  sap  drawn  from  live  maple 
trees,  and  r  that  defendant  was  therefore 
guilty  of  misbranding.  The  court  said: 
"  It  is  not  a  question  of  chemistry  in  this 
case,  any  more  than  it  is  with  butter.  It 
is  a  question  of  what  is  the  popularly 
recognized  definition  of  maple  syrup;  and 
that  undoubtedly  is,  and  we  do  not  need 
the  chemists  to  testify  to  it,  that  it  is  the 
syrup  produced  from  boiling  down  the  sap 
that  flows  in.  the  spring  of  the  year  from 
the  live  maple  tree.  It  has  a  certain  con- 
sistency, and  of  course  a  certain  specific 
gravity,  which  a  chemist  can  tell  us  about; 
but  those  persons  who  have  used  it  know 
in  a  general  way  when  it  has  a  proper 
consistency  and  a  proper  specific  gravity, 
as  they  certainly  do  whether  it  has  the 
proper  flavor." 

Misbranding  as  to  terms  of  weight  and 
measure. — The  use  of  the  words  "  quarts," 
*'  half  gallon,"  etc.,  on  cartons  or  other  re- 
ceptacles which  actually  contain  smaller 
quantities,  is  misbranding  within  the  mean- 
ing of  the  third  subdivision  imder  Food, 
supra,  p.  379,  although  such  -  label  is 
intended  to  be  merely  descriptive  and  to 
state  approximately  the  quantity  in  liquid 
or  solia  measure  nearest  the  indicated  size 
of  the  package*  Such  labels  intended  to 
indicate  **  commercial  '*  quarts,  ha  If -gal- 
lons, etc.,  are  clearly  within  the  prohibition 
of  the  statute.  U.  S.  t?.  Rigney,  (E.  D. 
1915)  220  Fed.  734,  wherein  the  court 
said :  "  There  is  nothing  before  the  court, 
and  no  authority  in  dictionary,  textbook, 
or  statute,  to  vindicate  or  uphold  the 
establishment  of  a  different  system  of 
liquid  and  weight  measures  thsjx  those 
sanctioned  by  law  and  general  use,  even 
though  a  lax  and  vicious  reduction  in 
quantity,  as  a  matter  of  trade  practice,  is 
frequently  found  when  no  legal  prohibition 
exists." 

Illustrations  of  misbranding  —  f^alad  oil. 
— A  can  containing  sesame  oil  and  bearing 
a  label  reading  "  Imported  Salad  Oil  Morel 
Brand "  is  not  misbranded,  as  the  label 
does  not  import  that  the  can  contains 
olive  oil.  Von  Bremen  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1912)  192  Fed.  904,  113  C.  C.  A. 
296. 

Salad  oil  prima  facie  means  olive  oil. 


and  in  the  absence  of  evidence  that  the 
term  has  recently  acquired  a  more  general 
meaning  to  include  other  oils,  its  use  with- 
out further  explanation  on  packages  of 
cotton-seed  oil  shipped  in  interstate  com- 
merce constitutes  a  misbranding.  Br  ins 
V,  U.  S.,  (1910)   179  Fed.  373. 

The  words  "  pure  pepper  "  used  on  boxes 
containing  a  combination  of  ground  black 
pepper  and  ground  piper  longum  were  held 
to  amount  to  misbranding.  U.  S.  i?. 
Seventy-Five  Boxes  of  AllegS  Pepper,  (D. 
C.  N.  J.  1912)    198  Fed.  934. 

**  Hudson*  9  Extract  J* — Where  there  is 
no  proof  that  the  words  "Hudson's  Ex- 
tract '  have  a  well-known  meaning,  an 
imitation  of  vcuiilla  marked  "  Hudson's 
Extract,"  without  giving  any  indication 
as  to  what  the  article  is  composed  of, 
^hows  a  clear  case  of  misbranding  under 
the  pure  food  law.  Hudi»on  Mfg.  Co.  v, 
U.  S.,  (C.  C.  A.  5th  Cir.  1912)  192  Fed. 
920,  113  a  C.  A.  625. 

Coffee. —  The  use  of  the  geographical 
name  **  Mocha  "  in  connection  with  the  sale 
of  coffee  grown  in  Abyssinia  was  declared 
to  be  a  misbranding  under  a  rule  adopted 
by  virtue  of  section  3,  in  U.  S.  r.  Thomson, 
etc..  Spice  Co.,  (N.  D.  111.  1912)  198  Fed. 
565.  In  this  case  the  defendant  company 
was  charged  with  a  violation  of  the  mis- 
branding section  of  the  pure  food  law,  in 
that  there  had  been  the  use  of  the  geo- 
graphical name  "  Mocha "  in  connection 
with  the  sale  of  coffee  grown  in  Abyssinia. 
Against  the  defendant  it  was  urged  the 
word  "  Mocha  "  could  lawfully  be  usied  only 
to  designate  coffee  grown  in  Arabia.  The 
court  said :  "  The  facts  are  that  on  one 
side  of  the  Red  Sea  is  Arabia  and  on  the 
other  side  is  Abyssinia.  Coffee  is,  and  for 
centuries  has  been,  grown  in  both  of  these 
countries.  Up  to  about  200  years  ago 
practically  all  of  the  Arabian  product  and 
a  portion  of  the  Abyssinian  product  was 
shipped  out  through  the  port  of  Mocha, 
located  on  the  Arabian  side  of  the  Red 
Sea.  Because  of  this  fact,  this  coffee  was 
called  Mocha.  At  that  time,  owing  to  the 
formation  of  a  sand  bar  obstructing  the 
entrance  to  the  harbor  of  Mocha,  that 
port  ceased  to  be  the  point  of  shipment 
for  the  coffee  product,  and  since  that  time 
it  has  come  out  mainly  through  the  port  of 
Aden,  in  Arabia.  This  is  the  case  now 
with  respect  to  both  the  Arabian  and  Abys- 
sinian product,  as  it  was  up  to  200  years 
ago  with  respect  to  both  products  at  the 
port  of  Mocha.  The  pure  food  regula- 
tion adopted  under  the  authority  con- 
ferred by  the  pure  food  law  is  as 
follows:  *(c)  Tne  use  of  a  geograph- 
ical name  in  connection  with  a  food 
or  drug  product  will  not  be  deemed 
a  misbranding  when,  by  reason  of  long 
usage,  it  has  come  to  represent  a  generic 
term,  and  is  used  to  indicate  a  style,  type, 
or  brand;  but  in  such  cases  the  state  or 
territory  where  any  such  article  is  manu- 
factured or  produced  shall  be  stated  upon 
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the  principal  label/  It  will  be  observed 
that  Mocha  is  not  a  place  where  the 
coffee  is  manufactured  or  produced.  As 
above  stated,  it  is  merely  the  port  through 
which  originally  the  coffee  referred  to 
found  its  way  to  market.  This  being  true, 
the  above  regulation  plainly  requires  the 
use  of  the  word  'Abyssinian '  in  connec- 
tion with  the  word  *  Mocha*  to  cover 
coffee  grown  in  Abyssinia,  as  the  same 
law  requires  the  use  of  the  word  '  Ara- 
bian '  in  connection  with  *  Mocha  *  to  cover 
coffee  grown  in  Arabia.  In  view  of  the 
fact  that  it  was  agreed  on  all  sides  that 
this  case  was  brought  as  a  test  to  deter- 
mine this  question,  the  minimum  penalty 
of  $1  will  be  imposed." 

Hair  tonic. —  See  Armour  v.  Wanamaker, 
(C.  C.  A.  3d  Cir.  1913)  202  Fed.  423,  120 
C.  C.  A.  529,  wherein  the  court  said:  "  The 
proofs  on  behalf  of  the  plaintiffs,  which 
was  the  only  testimony  in  the  cases,  tended 
to  show  that  Mrs.  Armour,  the  decedent,  a 
few  days  before  her  death,  bought  in  de- 
fendant's store  in  Philadelphia,  hair  tonic 
contained  in  a  bottle  closed  with  a  tight, 
ground  glass  stopper.  The  bottle  was 
labeled  as  being  an  *  Extract  from  Herbs, 
Boots  and  Flowers,'  but  in  reality  about 
60  per  cent,  to  80  per  cent,  of  it  was 
alconol.  Under  the  legislative  definition 
of  section  8  of  the  federal  Food  and  Drug 
Act  of  1906,  this  bottle  was  mierbranded, 
in  that  said  section  provides  that  there  is 
a  misbranding,  in  case  of  drugs,  ...  if 
the  package  fail  to  bear  a  statement  of  the 
quantity  or  proportion  of  any  alcohol  .  .  .  . 
contained  therein.  The  proofs  also  tended 
to  show  that,  in  further  contravention  of 
the  provisions  of  section  2  of  said  act, 
which  provides  that  the  introduction  into 
any  state  .  .  .  from  any  other  state  .  .  . 
of  any  .  .  .  drugs,  .  .  .  w^hich  is  mis- 
branded,  is  hereby  prohibited,  the  defend- 
ant delivered  said  misbranded  bottle  to 
the  purchaser's  home  in  New  Jersey.  The 
omission  of  the  defendant  to  properly 
brand,,  as  required  by  statute,  this  bottle 
as  containing  alcohol,  and  the  introduction 
of  the  package  into  an  interstate  com- 
merce prohibited  by  the  act,  clearly  afford- 
ed competent  evidence  for  submission  to  a  ' 
jnry  on  the  question  of  defendant's  negli- 
gence. The  principle  is  clear  that  the 
omission  to  fulfill  a  statutory  imposed 
obligation   creates   statutory   negligence." 

"  London  Dry  Gin  "  appearing  on  a  label 
affixed  to  a  bottle  containing  gin  is  not  a 
descriptive  phrase  which  points  to  the 
place  of  origin^  but  describes  a  well  known 
liquor  having  certain  characteristics  that 
identify  it  wherever  it  may  be  made,  and 
the  fact  that  the  liquor  is  not  made  in 
London  does  not  show  that  the  bottle  is 
misbranded.  U.  S.  v.  Thirty-Six  Bottles 
London  Dry  Gin,  (E.  D.  Pa.  1913)  205 
Fed.  111. 

Bottles  labeled  "  Grenadine  Syrup  "  were 
held  on  the  evidence  not  to  have  been 
misbranded.     U.  S.  t\  Thirty  Cases  Grena- 


dine Syrup,  (D.  C.  Mass.  1912)  199  Fed. 
932. 

Champagne, — Bottles  with  labels  thereon 
representing  the  contents  to  be  champagne, 
which  representation  is  false,  may  be  for- 
feited for  misbranding.  U.  S.  v.  Five  Cases 
Champagne,  (N.  D.  N.  Y.  1913)  205  Fed. 
817. 

Cwmted  fruit. —  In  U.  S.  v.  One  Hundred 
Ca«e8  Tepee  Apples,  (1908)  179  Fed.  985, 
it  appeared  that  the  claimants  operated  a 
canning  factory  in  Benton  Harbor,  Mich., 
where  fruits  grown  in  Michigan,  as  well  as 
in  other  states,  were  canned  and  prepared 
for  sale.  The  claimants  canned  certain 
"  tepee  "  apples  and  blackberries  grown  in 
Arkansas,  sold  under  a  Iftbel  on  which  was 
printed:  "Tepee  Apples  for  Blackberries, 
as  the  case  might  be].  Packed  by  C.  Bu 
Godfrey  &  Son,  Benton  Harbor  and  Water- 
vliet,  Michigan."  There  was  evidence  that 
Michigan  apples  and  blackberries  were  bet- 
ter than  those  grown  in  Arkansas.  It  was 
held  that  the  labels  indicated  that  the  fruit 
was  grown  in  Michigan,  and  that  claim- 
ants were  therefore  guilty  of  misbranding. 

Coca  Cola.—  In  U.  S.  P.  Coca  Cola  Co., 
U906)  241  U.  S.  265,  36  S.  Ot.  573, 
reversing  (E.  D.  Tenn.  1911)  191  Fed.  431, 
C.  C.  A.  (6th  Cir.  1914)  215  Fed.  535,  132 
C.  C.  A,  47,  it  was  held  that  on  the  evi- 
dence it  could  not  be  said  as  matter  of 
law  that  the  name  "  Coca  Cola  "  was  not 
primarily  descriptive  of  a  compound  ^ith 
coca  and  cola  ingredients  and  hence  not 
a  misbranded  article. 

Condensed  skimmed  milk, —  Where  it 
was  shown  that  a  food  product  containing 
forty-two  per  cent  of  cane  sugar  which  was 
not  indicated  on  the  label  was  sold  under 
the  name  of  "  Condensed  Skimmed  Milk  " 
and  it  appeared  that  there  were  on  the 
market  many  brands  of  sweetened  skimmed 
milk  which  were  labeled  '*  sweetened,"  and 
many  other  brands  containing  no  sugar 
labeled  "  unsweetened,"  such  food  product 
was  held  to  be  adulterated  and  mis- 
branded. Libbv  V.  U.  S.,  (C.  C.  A.  4th 
Cir.  1913)  210 'Fed.  148,  127  C.  C.  A.  14. 

"Fruit  Wild  Cherry  Compound, —  An 
article  of  food  labeled  "  Fruit  Wild  Cherry 
Compound "  is  misbranded  if  it  consists 
chiefly  of  an  imitation  wild  cherry  es- 
sence artificially  colored,  but  not  if  the 
dominant  element  is  genuine  fruit  wild 
cherry,  for  **  compound "  indicates  that 
the  **  fruit  wild  cherry "  is  in  composi- 
tion or  combination  with  something  else. 
U.  S.  V,  Weeks,  (S.  D.  N.  Y.  1912)  225 
Fed.  1017,  wherein  the  court  said:  "As- 
suming that  the  article  does  not  contain 
any  added  poisonous  or  deleterious  in- 
gredients, there  is  nothing  to  prevent  the 
combination  of  fruit  wild  cherry  with  an 
imitation  wild  cherry  essence,  and  it  is 
obvious  that  the  purchaser  is  at  once  noti- 
fied by  the  title  that  the  article  in  question 
does  not  consist  wholly  of  fruit  wild 
.  cherry,  but  that  fruit  wild  cherry  is  only 
one  of  the  ingredients,  in  combination  with 
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other  ingredients.  The  government  asks 
me  to  hold  thut  the  ingredients  of  the 
compound  must  he  stated  on  the  package. 
I  find  no  warrant  in  the  statute  for  any 
such  holding.  The  statute  waB  carefully 
drawn  after  extended  discussion,  and  cer- 
tainly if  Ck>nsre88  had  intended  that  the 
ingredients  of  a  compound  should  be  set 
forth  upon  the  label,  the  statute  would 
have  BO  stated.  I  have  not  overlooked  the 
case  of  Henning  t?.  U.  S.,  (C.  C.  A.  6th 
Cir.  1912)  lfr3  Fed.  62,  113  C.  C.  A.  382. 
Jn  the  report  of  that  case  there  is  nothine 
to  indicate  how  the  label  read,  and  for  all 
1  know  it  may  have  been  subject  to  the 
criticism  for  use  of  the  word  '  compound ' 
a 8  in  the  Frank  case,  or  there  may  have 
been  some  other  fact  which  contributed  to 
the  decision.  The  statement  under  this 
count  that  the  article  had  been  colored  in 
a  manner  Whereby  inferiority  is  concealed 
ifi  of  no  consequence.  The  coloring  may 
have  been  the  proper  and  natural  result  of 
the  combination.  There  is  in  this  count 
no  allegation  of  artificial  coloring.  For 
the  reasons  briefly  outlined,  the  demurrer 
to  this  count  is  sustained.  The  second 
count  refers  to  the  same  label,  but  here  it 
is  stated  that  the  article  consists  chiefly 
of  imitation  *  wild  cherry  essence  artifi- 
cially colored.'  This,  to  my  mind,  presents 
an  entirely  different  situation.  I  think 
the  phrase  or  name  'Fruit  Wild  Cherry 
Compound'  conveys  to  the  mind  a  repre- 
sentation that  the  dominant  element  in 
the  combination  is  genuine  fruit  wild 
cherry,  and  that  to  this  genuine  fruit 
wild  cherry  has  been  addeid  something 
else,  for  instance,  in  the  nature  of  an 
essence  or  extract,  which,  in  combination 
with  the  genuine  fruit  wild  cherry,  makes 
the  *  Fruit  Wild  Cherry  Compound.'  Of 
course,  the  purpose  of  the  statute  as  to 
misbranding  was  to  prevent  deception  of 
the  public,  and  if  it  be  shown  that  the 
dominant  element  in  this  compound  is  the 
imitation  essence,  and  not  the  fruit,  then 
it  seems  to  me  the  statute  has  been  vio- 
lated. In  this  count  the  statement  is  made 
that  the  article  consists  chiefiy  of  an  imi- 
tation *  wild  cherry  essence  artificially  col- 
ored.' When  I  use  the  expression  *  domi- 
nant,' I  do  not  mean  that  necessarily  the 
fruit  wild  cherry  must  be  greater  in 
volume  than  the  imitation  essence.  Some- 
times one  element  of  combination,  by  reason 
of  its  character  and  strength,  even  if 
smaller  in  quantity  than  another  element, 
may  nevertheless  control  the  character  of 
the  combination.  This,  and  questions  rela- 
vant  to  it,  can  best  be  developed  on  the 
trial,  when  the  court  and  jury  will  have 
the  benefit  of  expert  explanation." 

Lemon,  eto. —  An  article  labeled  "  Special 
Lemon.  Lemon  Terpene  and  Citral  "  was 
held  not  misbranded  in  Weeks  r.  U.  S.,  (C. 
C.  A.  2d  Cir.  1916)  224  Fed.  64,  139  C.  C. 
A.  626,  wherein  the  court  said :  **  The 
second  information  deals  with  a  different 
article,  labeled  '*  Special  Lemon.     Lemon 


Terpene  and  Citral."  The  first  count 
charged  that  the  article  was  misbranded; 
that  the  label  was  misleading,  in  that  the 
statement  would  indicate  that  the  article 
was  a  product  derived  from  lemon, 
whereas  the  product  was  not  a  product 
derived  from  lemon  but  was  a  mixture 
containing  alcohol  and  citral  derived 
from  lemon  grass  and  an  imitation  of 
lemon  oil.  The  article  seems  not  to 
be  covered  by  the  proviso,  because  the 
word  'compound'  is  not  'plainly  stated 
on  the  package  in  which  it  is  offered  for 
sale.'  The  question  is ;  Was  the  label  false 
and  misleading?  It  obviously  indicated 
that  the  so-called  *  Special  Lemon '  was  a 
compound  of  which  lemon  terpene  and  cit- 
ral were  components.  The  words  '  special 
Lemon '  do  not,  of  course,  import  that  the 
article  was  'lemon,'  a  word  which  in  or- 
dinary speech  denotes  the  fruit  of  a  well- 
known  citrus  tree.  There  is  no  testimony 
that  this  word,  standing  by  itself,  has  any 
distinctive  trade  meaning;  there  are  lemon 
oils,  lemon  extracts,  lemon  juice,  lemon 
essence,  etc.  The  use  of  the  words  *  special 
lemon'  does  not  import  any  representa- 
tion that  the  article  is  a  variety  of  lemon 
oil.  The  testimony  shows  that  lemon  ter- 
penes  are  the  oily  part  —  the  hydro-carbon 
oils  of  the  lemon,  of  the  lemon  peels ;  they 
are  a  by-product  from  the  manufacture  of 
lemon  flavor.  Citral  is  derived  from  lemon 
grass,  a  grass  that  grows  in  the  £asL 
Indies.  Where  we  have  a  label  which 
.  indicates  that  the  contents  of  the  package 
consists  of  a  compound  of  lemon  terpene 
and  citral,  which  compound  the  manufac- 
turer designates  as  *  Special  Lemon,'  and 
the  contents  agree  with  the  designation, 
we  do  not  see  how  it  can  be  held  that 
there  has  been  a  misbranding  within  the 
meaning  of  the  act." 

Liquors. —  Where  bottles  containing  in- 
toxicating liquors  were  labeled  as  contain- 
ing Monogram  whisky,  and  were  marked 
"  Blend,"  and  the  alcoholic  content  was 
less,  and  the  residuum  from  100  cubic 
centimeters  was  more,  than  the  stand- 
ard test  prescribed  by  sections  6  and  7  of 
■  this  Act,  it  was  held  that  they  were  "  mis- 
branded  and  adulterated."  State  f.  In- 
toxicating Liquors,  (1909)  106  Me.  135, 
76  Atl.   268. 

In  Bonnie  v.  Bonnie,  (1914)  160  Ky. 
487,  169  S.  W.  871,  it  appeared  that  cer- 
tain whisky  labeled  as  "whisky"  was  a 
blend  of  two  or  more  straight  whiskies 
of  different  ages,  and  the  question  arose 
whether  there  was  a  misbranding,  it  being 
insisted  on  one  side  that  only  whiskies  of 
the  same  distillation  were  entitled  to  be 
labeled  "  straight  whisky  "  or  "  whisky." 
The  question  was  not  answered. 

Macaroons, —  In  Washburn  v,  U.  S.,  (C. 
C.  A.  1st  Cir.  1916)  224  Fed.  395,  140  C. 
C.  A.  81,  it  was  held  that  whether  an 
article  of  food  labeled  "  macaroons  "  was 
misbranded  by  the  fact  that  such  article 
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contained  glucose  depended  on  whether  the 
jury  found  that  glucose  was  an  ingredient 
of  macaroons.  If  .it  was  not,  then  a  mis- 
branding occurred. 

Macaroni, —  In  U.  S.  v.  Two  Hundred 
and  Sixty-Seven  Boxes  of  Macaroni,  (W. 
D.  Pa.  1915)  225  Fed.  79,  the  question 
involved  was  whether  the  labeling  of  each 
of  many  boxes  of  macaroni  was  misbrand- 
ing as  conveying  the  impression  that  the 
macaroni,  which  was  in  fact  a  domestic 
product,  was  forei^.  The  label  read  as 
follows:  "  Gusto  Igiene  Nettezza  Pastificio 
Moderno  Elettrico  Con  Prosciugazione 
Artificiale  Vitello  Brand  Torre  Annunzi- 
ata  (Italy  Method)  Mfg.  U.  S.  A."  It 
was  held  that  a  misbranding  was  shown. 
The  court  said:  ''The  answer  filed  ad- 
mits the  material  facts  and  allegations 
contained  in  the  libel,  except  that  it  is 
denied  that  the  macaroni  is  misbranded. 
The  question  thus  raised  is  whether  the 
product  was  misbranded;  i.  e.,  labeled  so 
as  to  mislead  the  purchaser  by  conveying 
the  impression  that  the  goods  are  of  for- 
eign manufacture.  The  language  of  sec- 
tion 8,  subsection  2  [Food,  supra,  p.  379], 
of  the  act  of  Congress,  is :  'If  it  be 
labeled  or  branded  so  as  to  deceive  or 
mislead  the  purchaser,  or  purport  to  be  a 
foreign  product  when  not  so.'  Some  tes- 
timony was  offered  on  behalf  of  the  gov- 
ernment, by  persons  familiar  with  the 
trade,  to  the  effect  that  the  label  would 
mislead  the  average  purchaser  by  con- 
veying the  impression  that  it  was  a  for-' 
eign  product.  Some  evidence  was  also 
offered  by  the  respondents  that  it  would 
not  convey  that  impression.  The  court 
must  determine  the  issue  mainly  by  an 
inspection  of  the  label  itself.  It  has  been 
held  that  it  is  not  important  whether  the 
manufacturer  did  or  did  not  intend  to  de- 
ceive. The  purpose  of  the  act  is  to  pro- 
tect the  people  from  deception  by  selling 
him  one  thing  when  the  purchaser  de- 
sires to  purchase  another.  The  intention 
of  the  maker  is  therefore  not  an  element 
in  the  case.  .  .  .  Turning  to  the  label 
itself,  we  find  from  its  appearance  that 
it  is  very  distinctly  Italian.  The  label 
proper  is  of  the  dimensions  of  8%  inches 
hy  6^  inches,  bearing  pictorial  represen- 
tations of  three  persons,  a  dining  scene, 
etc.,  with  a  very  narrow  white  margin, 
from  one-eighth  to  one-sixteenth  of  an 
inch  in  width.  The  name  of  the  manu- 
facturer and  the  place  where  the  maca- 
roni is  made  do  not  appear.  Nearly  all 
of  the  wording  on  the  label  proper  is  in 
the  Italian  language.  The  exceptions  are 
in  the  use  of  the  words  'Vitello  Brand' 
and  '  Italy  Method.'  Between  the  words 
*  Vitello '  and  *  Brand '  is  the  picture  of 
a  cow  or  calf.  The  testimony  shows  that 
the  word  'Vitello'  is  the  Italian  word 
for  calf.  The  words  'Torre  Annunziata' 
are  the  name  of  a  city  in  Italy  where  it 
appears  macaroni  is  extensively  manu- 
factured.     There    is   no   doubt    that   the 


general  purchaser,  looking  at  that  label, 
with  its  distinctly  Italian  caste  and  writ- 
ten in  the  Italian  language,  with  nothing 
whatever  thereon  to  indicate  that  it  was 
of  American  manufacture,  would  at  once 
conclude  that  it  represented  a  foreign, 
and,  in  this  case,  an  Italian  product.  It 
is  claimed  that  the  letters  '  Mfg.  U.  S.  A.' 
in  small  type  within  less  than  an  inch 
of  space,  on  the  very  narrow  white  margin 
on  the  lower  edge  of  the  label,  would  be 
notice  to  the  purchaser  of  the  fact  that 
the  product  was  manufactured  in  Amer- 
ica. It  seems  clear  to  the  court  that  the 
makers  did  not  intend  bona  fide  to  con- 
vey such  notice  to  the  purchaser  by  the 
use  of  these  letters,  but  rather  that  they 
were  endeavoring  to  protect  themselves 
from  the  charge  of  violating  the  act  of 
Congress.  If  it  was  intended  that  the 
purchaser  should  be  informed  as  to  where 
the  food  product  was  manufactured,  cer- 
tainly some  words  sufficiently  conspicuous 
would  be  placed  upon  the  label  to  strike 
the  eye  of  the  purchaser  and  convey  the 
desir^  information.  I  do  not  think  that 
the  letters  on  the  margin  which  I  have, 
quoted  save  the  label  or  brand  from  the 
charge  that  it  deceives  and  misleads  the 
purchaser  and  purports  to  be  a  foreign 
product  when  not  so." 

Neutral  spirits, —  For  the  p^urposes  of 
the  pure  food  law,  neutral  spirit,  or  ethyl 
alconol,  if  absolutely  pure,  would  be  not 
only  like,  but  identical,  whether  it  were 
derived  from  fruit,  from  cereals,  from 
sugar  cane,  or  from  any  other  of  the 
many  substances  which  can  furnish  alco- 
hol.     (1907)   26  Op.  Atty.-Gen.  216. 

Ethyl  alcohol  cannot,  for  the  purposes 
of  the  pure  food  law,  be  considered  to  be 
a  "  like  substance "  to  whisky.  The 
proper  definition  of  the  word  "  whisky," 
for  this  purpose,  is  a  question  of  law,  and 
the  term  is  to  be  given  its  ordinary  sig- 
nificance as  a  word  of  everyday  speech, 
and  should  not  be  understood  in  any  com- 
mercial or  scientific  sense.  (1907)  26 
Op.  Atty-Gen.  262. 

"Oat  /eed."-— Since  the  term  "oat 
feed,"  in  its  ordinary  acceptance,  does 
not  mean  the  whole  oat  grain,  either 
crushed  or  ground,  but  instead  means  that 
part  of  the  grain  which  remains  after  the 
miller  subtracts  the  portions  useful  for 
human  food,  consisting  of  nubbins,  mid- 
dlings, hulls,  and  oat  dust,  a  compound 
substance  sold  in  packages  under  the  name 
"  Corno  Horse  and  Mule  Feed,"  and  de- 
scribed in  the  package  as  a  "mixture  of 
ground  alfalfa,  oats,  corn,  fiax  bran,  oat 
and  hominy  feeds,"  with  the  name  of  the 
manufacturer  and  the  place  of  manufac- 
ture, followed  by  an  analysis  of  its  con- 
tents, was  held  not  to  be  misbranded  in 
violation  of  this  section  because  it  con- 
tained an  excess  of  oat  hulls  in  compound 
and  not  the  whole  ground  oats.  U.  S.  v. 
One  Gar  Load  Corno  HoYse  Feed,  (1911) 
188  Fed.  453. 
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"Ohio  Claret  Wine:*— Where  barrels 
branded  and  labeled  **  Ohio  Claret  Wine  " 
contain  only  pomace  wine  there  is  a 
misbranding.  U.  S.  v.  Sixty  Barrels 
Wine,   (W.  D.  Mo.  1915)   225  Fed.  846. 

Spring  water. —  Ordinary  Croton  water 
drawn  from  the  pipes  in  New  York  city, 
filtered  and  bottled  after  the  addition  of 
small  quantities  of  mineral  salts  and 
carbonic  acid  gas,  is  not  "  spring  water," 
as  the  term  is  generally  understood,  and 
the  labeling  of  the  bottles  as  spring  water 
constitutes  a  misbranding  within  the 
meaning  of  the  Food  and  Drugs  Act.  U. 
S.  r.  Morgan,   (1910)    181  Fed.  687. 

Syrup, —  A  syrup  containing  approxi- 
naately  ninety  per  centum  of  white  sugar 
and  not  more  than  ten  per  centum  of 
maple  sugar  is  not  misbranded  by  a  label 
printed  in  gold,  blue,  and  red,  which  at 
the  top  has  in  plain  large  letters  the 
words  **Gold  Leaf"  in  gold,  "Syrup"  in 
red,  with  a  blue  circular  underscoring  a 
trademark  consisting  of  a  gold  leaf,  said 
to  be  a  maple  leaf,  with  stalks  projecting 
on  each  side,  apparently  representing 
sugar  cane,  with  the  name  of  the  company 
in  smaller  letters  in  the  middle,  the  words 
"  composed  of  "  in  white  on  a  blue  field, 
being  very  distinct,  and  the  words 
"maple  and  white  sugar"  in  blue  on  a 
white  field  at  the  bottom,  being  also  very 
distinct,  th«  very  conspicuous  features  of 
this  being  the  words  "  Gold  Leaf  Sugar," 


"Composed  of,*'  and  "Maple  and  White 
Sugar."  In  re  Wilson,  (C.  C.  R.  I.  1909) 
168  Fed,  566. 

Tomato  catsup. —  In  a  proceeding  for 
the  condemnation  of  tomato  catsup  on  the 
ground  that  it  is  misbranded,  there  is  no 
such  inconsistency,  it  seems,  between  the 
statement  in  the  label  that  the  catsup  is 
"  made  from  choice  ripe  tomatoes,"  and 
the  fact  that  it  is  "made  in  part  from 
tomato  pulp,  screened  from  peelings  and 
cores,"  as  will  permit  the  court  to  pro- 
ceed at  once  to  enter  a  decree  of  condem- 
nation w^ithout  requiring  of  the  govern- 
ment further  proof.  U.  S.  v.  Six  Hundred 
and  Fifty  Cases  Tomato  Catsup,  (1909) 
166  Fed.  773. 

Vanilla. —  The  words  "  Cream  Vanilla  *' 
and  "  Rose  Vanilla "  when  used  with  a 
manufactured  product  called  Puddine,  al- 
though the  article  was  not  flavored  with 
a  high  grade  vanilla  extract,  are  arti- 
ficial and  distinctive  names,  the  use  of 
which  is  no  misbranding.  U.  S.  r.  One 
Hundred  and  Fiftv  Cases  Fruit  Puddine, 
(D.  C.  Mass.  1914)  211  Fed.  360,  which 
also  held  that  the  words  "Fruit  Flav- 
ored "  upon  cartons  containing  the  Pud- 
dine, when  in  fact  the  article  was  not 
fruit  flavored,  were  a  state^ient  regard- 
ing such  article  or  the  ingredients  or  sub- 
stances contained  therein,  which  was  false 
or  misleading  and  constituted  misbrand- 
ing within  the  statute. 


Sec.  9.  [Guaranty  from  manufacturer  —  contents.]  That  no  dealer 
shall  be  prosecuted  under  the  provisions  of  this  Act  when  he  can  establish 
a  guaranty  signed  by  the  wholesaler,  jobber,  manufacturer,  or  other  party 
residing  in  the  United  States,  from  whom  he  purchases  such  articles,  to  the 
effect  that  the  same  is  not  adulterated  or  misbranded  within  the  meaning 
of  this  Act,  designating  it.  Said  guaranty,  to  afford  protection,  shall  con- 
tain the  name  and  address  of  the  party  or  parties  making  the  sale  of  such 
articles  to  such  dealer,  and  in  such  case  said  party  or  parties  shall  be  amen- 
able to  the  prosecutions,  fines,  and  other  penalties  which  would  attach,  in 
due  course,  to  the  dealer  under  the  provisions  of  this  Act.   [34  Stai,  L.  771.] 


Constitutionality. —  In  U.  S.  v.  Charles 
L.  Heinle  Specialty  Co.,  (1910)  176  Fed. 
200,  it  was  held  that  this  section  was  not 
invalid  as  applied  to  a  wholesaler  who 
sold  adulterated  or  misbranded  goods 
within  the  state  to  a  dealer  under  a 
guaranty  of  conformity  to  the  Food 
and  Drugs  Act,  with  knowledge  that  such 
guaranty  was  exacted  to  further  the 
sale  of  the  goods  in  interstate  commerce; 
they  having  been  actually  shipped  out  oJF 
the  state  by  the  dealer,  relying  on  the 
guaranty. 

Creation  of  distinct  offense. —  This  sec- 
tion created,  in  addition  to  the  offense  of 
manufacturing  and  dealing  in  adulter- 
ated and  misbranded  foods  and  drugs,  the 
distinct  and  substantive  offense  of  guar- 
anteeing such  articles,  which  offense, 
however,   is  not  complete  until  the  pur- 


chaser deals  with  the  article  in  a  manner 
otherwise  punishable  by  the  Act.  (1907) 
26  Op.  Atty.-Gen.  449. 

Liability  of  dealers,  etc. —  Dealers  who 
sell  to  their  customers  a  high  grade  of 
goods,  packed  and  inspected  in  accordance 
with  approved  methods,  and  expressly 
guaranteed  under  the  Pure  Food  Act,  with 
no  defect  discoverable  by  the  exercise  of 
the  sense  of  sight,  smell,  or  taste,  and 
hotel  keepers  and  victualers  who  furnish 
such  goods  to  their  guests  for  food,  are 
not  liable  for  injuries  to  such  customers 
or  guests  caused  by  eating  such  food, 
though  it  is  in  fact'  found  to  be  poison- 
ous. Trafton  t\  Davis,  (1913)  110  Me. 
318,  86  Atl.  179,  following  Bigelow  c. 
Maine  Cent.  R.  Co.,  (1912)  110  Me.  105, 
85  Atl.  396,  43  L.  R.  A.   (N.  S.)   627. 

Dealer   as    including    wholesaler. —  The 
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term  "  dealer,"  as  used  in  this  section, 
includes  wholesale  as  well  as  retail  deal- 
ers, and  both  are  accordingly  protected 
from  prosecution  by  establishing  a  guar- 
anty in  conformity  with  the  requirements 
of  the  Act.  (1907)  26  Op.  Atty.-Gen.  449. 
Where  a  wholesale  dealer  in  Maryland 
purchased  certain  food,  found  afterward 
to  be  adulterated,  from  a  Pennsylvania 
manufacturer,  receiving  the  latter's  writ- 
ten guaranty  as  to  the  purity  of  the 
goods,  in  conformity  with  this  section, 
and  in  turn  sold  the  goods  to  a  retail 
dealer  in  the  District  of  Columbia  under 
a  similar  guaranty,  it  was  held  that  he 
was  completely  protected  by  the  guaranty 
of  the   Pennsylvania   manufacturer   from 

grosecution  under  this  Act.  (1907)  26 
p.  Atty.-Gen.  449. 

Guaranty  as  relating  to  identical  ar- 
ticle only. —  The  provision  that  no  dealer 
shall'  be  prosecuted  thereunder  for  ship- 
ping in  interstate  conunerce  any  adul- 
terated or  misbranded  article  of  food  or 
drugs  when  he  can  establish  a  guaranty 
signed  by  the  manufacturer  that  such 
article  is  not  adulterated  or  misbranded, 
is  available  to  a  dealer  only  when  such 
guaranty  relates  to  the  identical  article 
shipped  by  him,  and  affords  no  defense 
to  him  where  it  relates  only  to  a  con- 
stituent used  by  him  in  manufacturing 
the  article  shipped.  U.  S.  v.  Mavfield, 
(1910)  177  Fed.  765. 

Time  of  obtaining  guaranty. —  In  Stein- 
hardt  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1911) 
191  Fed.  798,  112  C.  C.  A.  284,  it  was 
held  that  a  guaranty  obtained  by  a  dealer 
four  days  before  his  tria,!  and  more  than 
eighteen  months  after  prosecution  was 
initiated  against  him  was  ineffective  as 
a  defense.  The  court  said :  **  Four  days 
before  the  trial,  more  than  18  months 
after  prosecution  was  initiated,  defend- 
ant obtained  the  signature  of  such  a 
guaranty  by  another  corporation,  known 
as  Deimel  Bros.  &  Co.,  doing  a  similar 
business  in  the  same  building  as  defend- 
ant. There  was  some  testimony  as  to 
business  relations  between  the  two  cor- 
porations, and  as  to  the  one  holding  a 
controlling  interest  in  the  other.  The 
trial  judge  refused  to  admit  the  guaranty 
in  evidence  on  the  express  ground  that 
it  was  dated  June  6,  1910;  whereas  the 
information  was  filed  November  24,  1909. 
Such  refusal  is  assigned  as  error.  In 
our  opinion  his  ruling  was  correct.  If 
Congress  had  intended  that  a  dealer  could 
avoid  conviction  by  obtaining  a  guaranty 
from  the  manufacturer  after  his  prose- 
cution had  begun,  it  would  presumably 
have  evidenced  that  intention  by  provid- 
ing 'no  dealer  shall  be  convicted/  in- 
stead of  providing  that  *no  dealer  shall 
be  prosecuted.'  So,  too,  the  section  pro- 
vides that  he  is  to  have  the  guaranty 
signed  by  the  person  *  from  whom  he 
purchases  the  articles,'  language  which 
seems  to  imply  tlmt  guaranty  and  pur- 


chase are  related  transactions.  More- 
over, the  guaranty  is  to  be  of  such  a 
sort  and  so  given  that  the  guarantor  can 
be  himself  convicted  of  the  offense.  He 
surely  could  be  if  his  guaranty  had  been 
signed  before  the  shipment  of  a  mia- 
branded  article;  the  shipment  being  the 
ofTense.  It  would  seem  that  he  could  not 
be  convicted  of  the  offense  of  shipment 
when  he  did  not  sign  the  guaranty  until 
long  after  the  offense'  had  been  commit- 
ted. We  think  the  statute  should  be  con- 
strued according  to  its  natural  interpre- 
tation.   The  judgment  is  affirmed." 

Continuing  guaranty. —  In  Glaser  v. 
U.  S.,  (C.  C.  A.  7th  Cir.  1916)  224  Fed. 
84,  139  C.  C.  A.  566,  it  was  held  that 
this  section  included  continuing  guaran- 
tees and  that  a  guaranty  made  by  the 
plaintiff  in  error,  a  manufacturer,  to  a 
wholesale  grocer  as  follows :  "  We  hereby 
guarantee  that  all  goods  as  furnished 
you  hereafter  will  comply  with  the  Food 
and  Drugs  Act  of  June  30,  1906,"  etc., 
was  a  continuing  guaranty.  The  court 
said:  ''It  will  be  seen  that  this  section 
does  not,  in  terms,  seem  to  comprehend  a 
general  continuing  guaranty,  but  seems 
to  apply  to  the  specified  article  contem- 
plated at  the  time.  Such,  indeed,  is  plain- 
tiff in  error's  contention.  That,  construc- 
tion, however,  is  narrow,  and  not  in  ac- 
cord with  the  spirit  of  the  act,  which 
should  be  construed  in  the  light  of  its 
purpose,  as  said  bv  the  Supreme  Court  in 
McDermott  v.  Wisconsin,  (1913)  228  U. 
S.  116-128,  33  S.  Ct.  431,  433  67  U.  S. 
(L.  ed.)  764,  47  L.  R.  A.  (N.  S.)  984, 
Ann.  Cas.  1915A  39,  *  and  of  the  power 
exerted  in  its  passage.*  This  purpose  the 
court,  in  U.  S.  t\  Antikamnia  Co.,  (1914) 
231  U.  S.  654r-665,  34  S.  Ct.  222,  225 
58  U.  S.  (L.  ed.)  419.  Ann  Cas.  1915A  49, 
declares  *  is  to  secure  the  purity  of  food 
and  drugs  and  to  inform  purchasers  of 
what  they  are  buying.  Its  provisions  are 
directed  to  that  purpose  and  must  be 
construed  to  effect  it.'  As  between  a 
dealer,  to  whom  the  purity  of  the  goods 
is  guaranteed,  and  the  manufacturer,  who 
has  the  better  opportunity  of  ascertaining 
the  facts,  the  act  aims  to  throw  the  ulti- 
mate responsibility  on  the  latter,  and  it 
shoiild  therefore  be  interpreted,  if  rea- 
sonably possible,  so  as  to  carry  out  this 
purpose  to  the  fullest  extent.  In  our 
judgment  it  is  therefore  not  only  a  fair, 
but  the  most  reasonable,  construction  of 
the  acts  to  include  within  the  scope  of 
section  9  continuing  guaranties,  as  well 
as  those  given  at  the  time  of  the  sale 
and  in  reference  to  specific  goods.  The 
belated  position  of  plaintiff  in  error  as 
to  the  meaning  of  the  statute  with  regard 
to  a  continuing  guaranty  comes  to  us 
undermined  with  its  earlier  construction, 
contained  in  the  letter  .wherein  it  says, 
*  We  hereby  guarantee  that  all  goods  as 
furnished  you  hereafter  will  comply/  etc., 
and  '  it  is  expressly  understood  that  the 
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above  shall  hold  good  until  notice  of 
revocation  be  given  in  writing.*  There 
is  no  reason  in  law  for  the  claim  thaj;  a 
continuing  guaranty  is  invalid.  When 
by  the  terms  of  a  written  guaranty  it 
appears  that  the  parties  look  to  a  future 
course  of  dealing  for  an  indefinite  time, 
or  a  succession  of  credits  to  be  given,  it 
is  to  be  deemed  a  continuing  guaranty. 
14  Am.  &  £ng.  £nc.  of  Law  (2d  ed.) 
1139.  Letters  of  guaranty  should  receive 
a  liberal,  fair,  and  reasonable  interpre- 
tation, so  as  to  attain  the  object  for 
which  the  instrument  is  designed  and  the 


purpose  to  which  it  is  applied.  I^kW- 
rence  v,  McCalmont,  (1844)  2  How.  426- 
449,  11  U.  S.  (L.  ed.)  326.  We  are 
clearly  of  the  opinion  that  the  letter  of 
January  16,  1007,  constituted  a  good, 
valid,  and  sufficient  ^aranty  under  the 
provision  of  said  section  9,  and  that  said 
guaranty  attaidied  to  every  item  of  sale 
made  by  plaintiff  in  error  to  Steele- 
Wedeles  Company,  after  the  sale  thereof, 
until  revoked  in  accordance  with  the  terms 
thereof,  and  that  it  furnished  a  basis  for 
the  filing  of  the  information  against 
plaintiff  in  error   herein." 


Sec.  10.  [Seizure  of  original  packages  in  interstate  and  foreign  com- 
merce—  disposal,  if  condemned  —  delivery  to  owner  if  not  to  be  sold, 
etc.  —  proceedings.]  That  any  article  of  food,  drug,  or  liquor  that  is  adul- 
terated or  misbranded  within  the  meaning  of  this  Act,  and  is  being  trans- 
ported from  one  State,  Territory.  District,  or  insular  possession  to  another 
for  sale,  or,  having  been  transported,  remains  unloaded,  unsold,  or  in  orig- 
inal unbroken  packages,  or  if  it  be  sold  or  offered  for  sale  in  the  District 
of  Columbia  or  the  Territories,  or  insular  possessions  of  the  United  States, 
or  if  it  be  imported  from  a  foreign  country  for  sale,  or  if  it  is  intended  for 
export  to  a  foreign  country,  shall  be  liable  to  be  proceeded  against  in  any 
district  court  of  the  United  States  within  the  district  where  the  same  is 
found,  and  seized  for  confiscation  by  a  process  of  libel  for  condemnation. 
And  if  such  article  is  condemned  as  being  adulterated  or  misbranded,  or  of 
a  poisonous  or  deleterious  character,  within  the  meaning  of  this  Act,  the 
same  shall  be  disposed  of  by  destruction  or  sale,  as  the  said  court  may  direct, 
and  the  proceeds  thereof,  if  sold,  less  the  legal  costs  and  charges,  shall  be 
paid  into  the  Treasury  of  the  United  States,  but  such  goods  shall  not  be  sold 
in  any  jurisdiction  contrary  to  the  provisions  of  this  Act  or  the  laws  of  that 
jurisdiction:  Provided,  however,  That  upon  the  payment  of  the  costs  of 
such  libel  proceedings  and  the  execution  and  delivery  of  a  good  and  sufficient 
bond  to  the  effect  that  such  articles  shall  not  be  sold  or  otherwise  disposed 
of  contrary  to  the  provisions  of  this  Act,  or  the  laws  of  any  State,  Territory, 
District,  or  insular  possession,  the  court  may  by  order  direct  that  such  arti- 
cles be  delivered  to  the  owner  thereof.  The  proceedings  of  such  libel  cases 
shall  conform,  as  near  as  may  be,  to  the  proceedings  in  admiralty,  except 
that  either  party  may  demand  trial  by  jury  of  any  issue  of  fact  joined  in 
any  such  case,  and  all  such  proceedings  shall  be  at  the  suit  of  and  in  the 
name  of  the  United  States.    [34  Stat  L.  771.] 

found;  and  it  certainly  will  not  be  con- 
tended that  they  are  outside  of  the  juria- 
diction  of  the  national  government  when 
they  are  within  the  borders  of  a  state. 
The  question  in  the  case,  therefore,  is, 
What  power  has  Congress  over  such  arti- 
cles? Can  they  escape  the  coneequences  of 
their  illegal  transportation  by  being 
mingled  at  the  place  of  destination  with 
other  property?  To  give  them  such  im- 
munity would  defeat,  in  many  cases,  the 
provision  for  their  confiscation,  and  their 
confiscation  or  destruction  is  the  especial 
concern  of  the  law.  The  power  to  do  so 
is  certainly   appropriate  to  the  right  to 


Constitutionality. —  In  Hipolite  Egg  Co. 
17.  U.  S.,  (1911)  220  U.  S.  45,  31  S.  Ct. 
364,  55  U.  S.  (L.  ed.)  364,  it  was  held 
that  Congress  could  lawfully  enact  the 
provisions  of  this  section,  under  which 
adulterated  articles  of  food,  the  subjects 
of  interstate  commerce,  may  be  confis- 
cated by  a  proceeding  in  rem  in  the  fed- 
eral courts  after  such  articles,  have 
reached  their  destination,  and  there  re- 
main in  the  hands  of  the  consignee  in 
the  original  unbroken  packages.  The 
court  said :  "  The  question  here  is 
whether  the  articles  which  are  outlaws 
of    commerce    may    be    seized    wherever 
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bar  them  from  interstate  commerce,  and 
completes  its  purpose,  which  is  not  to 
prevent  merely  the  physical  movement  of 
adulterated  articles,  but  the  use  of  them, 
or  rather  to  prevent  trade  in  them  be- 
tween the  states  by  denying  to  them  the 
faoilities  of  interstate  commerce.  And 
appropriate  means  to  that  end,  which  we 
have  seen  is  Hgitimate,  are  the  seizure 
and  condemnation  of  the  articles  at  their 
point  of  destination  in  the  original  un- 
broken packages.  The  selection  of  such 
means  is  certainly  within  that  breadth 
of  discretion  which  we  have  said  Congress 
possesses  in  the  execution  of  the  powers 
conferred  upon  it  by  the  Constitution." 

"Bearing  in  mind  the  authority  of 
Congress  to  make  effectual  regulations  to 
keep  impure  or  misbranded  articles  out 
of  the  channels  of  interstate  commerce, 
we  think  the  provisions  of  §  10  are  clearly 
within  its  power.  Indeed  it  seems  evi- 
dent that  they  are  measures  essential  to 
the  accomplishment  of  the  purpose  of  the 
act."  Mr.  Justice  Day  in  McDermott  v. 
Wisconsin,  (1913)  228  U.  S.  116,  33  S. 
Ct.  431,  67  U.  S.  (L.  ed.)  764,  Ann.  Cas. 
1916A  39,  47  L.  R.  A.    (N.  S.)    984. 

"  Having  been  transported."— The  words 
"having  been  transported"  contemplate 
a  transportation  in  interstate  commerce, 
and  not  from  one  point  in  a  given  state, 
territory,  district,  or  insular  possession 
to  another  point  in  the  same  state,  ter- 
ritory, district,  or  possession.  U.  S.  v. 
Forty-Six  Packages  Sugar,  (S.  D.  Ohio 
1910)   183  Fed.  642. 

Shipped  for  consumption  and  not  for 
sale. — ^Where  adulterated  vinegar  was  pro- 
ceeded against  under  the  Food  and  Drugs 
Act  and  it  appeared  that  it  had  been  the 
subject  of  interstate  commerce  and  was 
seized  while  stored  in  the  original  un- 
broken packages,  it  was  held  to  be  im- 
materiiil  that  the  evidence  showed  that  it 
had  been  shipped  in  interstate  commerce 
for  consumption,  and  not  for  sale  in  such 
unbroken  packages.  U.  S.  v.  One  Hundred 
Barrels  Vinegar,   (1911)    188  Fed.  471. 

Shipment  for  use  by  consignee  as  raw 
matexial. —  The  remedy  in  rem  in  the  fed- 
eral courts  provided  by  this  section, 
where  any  article  of  food  that  is  adul- 
terated is  being  transported  from  one 
state  to  another  for  sale,  or,  having  been 
trans^rted,  remains  unloaded,  unsold,  or 
in  original  unbroken  packages,  may  be 
invoked  where  adulterated  eggs  have 
been  shipped  into  the- state,  not  for  sale, 
but  intended  solely  for  use  by  the  con- 
signee in  the  bakery  business.  Hipolite 
Egg  Co.  V.  U.  S.,  (1911)  220  U.  S.  45, 
31  S.  Ct.  364,  55  U.  S.  (L.  ed.)  364;  U. 
S.  V.  Two  Barrels  Desiccated  Eggs,  (1911) 
186  Fed.  302. 

Shipments  from  manufacturing  agent 
to  owner. —  In  U.  8.  v.  Sixty-Five  Casks 
Liquid  Extracts,  (1909)  170  Fed.  449, 
affirmed  U.  S.  V.  Knowlton  Danderine  Co., 
(C.  C.  A.  4th  Cir.  1910)    176  Fed.  1022, 


99  C.  C.  A.  667|  it  appeared  that  the 
claimant  was  the  owner  of  a  secret  for- 
mula for  a  proprietary  drug  preparation, 
and  conducted  its  business  at  Wheeling, 
W.  Va.,  from  which  place  it  sold  and 
shipped  its  preparation  in  bottles  prop- 
erly labeled.  It  had  the  preparation 
made,  however,  at  Detroit,  Mich.,  from 
which  point  it  was  shipped  to  the  claim- 
ant in  casks  by  car  lots,  and,  when  re- 
ceived, was  bottled  and  labeled  by  claim- 
ant in  Wheeling  before  being  offered  for 
sale.  It  was  held  that  such  shipments 
were  not  made  in  interstate  commerce, 
but  only  from  the  manufacturing  agents 
to  the  owner,  and  that  the  casks  after 
their  receipt  by  claimant  were  not  sub- 
ject to  seizure  and  forfeiture  because  not 
labeled. 

Seizure  as  of  what  time. —  To  make  the 
proTisions  of  the  Act  effectual,  Congress 
has  provided  not  only  for  the  seizure  of 
the  goods  while  being  actually  transported 
in  interstate  commerce,  but  has  also  pro- 
vided for  such  seizure  after  such  trans- 
portation and  while  the  goods  remain 
"  unloaded,  unsold,  or  in  original  unbroken 
packages."  The  opportunity  for  inspection 
en  route  may  be  very  inadequate.  The 
real  opportunity  of  government  inspection 
may  only  arise  when  the  goods  as  packed 
have  been  removed  from  the  outside  box 
in  which  they  were  shipped  and  remain, 
as  the  Act  provides,  "unsold."  It  is 
enou^,  by  the  terms  of  the  Act,  if  the 
articles  .  are  unsold,  whether  in  original 
packages  or  not.  McDermott  V.  Wiscon- 
sin, (1913)  228  U.  S'.  115,  33  S.  Ct.  431, 
57  U.  S.  (L.  ed.)  764,  Ann.  Cas.  1915A 
39,  47  L.  R.  A.  (N.  S.)  984,  reversing 
(1910)  143  Wis.  18,  126  N.  W.  888,  21 
Ann.  Cas.  1315. 

The  jurisdiction  of  the  federal  govern- 
ment over  interstate  shipments  of  adul- 
terated food  continues  while  the  food  re- 
mains in  the  original  unbroken  packages 
at  the  point  of  destination.  U.  S.  f.  Two 
Barrels  Desiccated  Eggs,  (1911)  185  Fed. 
302. 

Original  packages. —  Where,  after  an 
adulterated  or  misbranded  drug  had  been 
transported  in  interstate  commerce  and 
received  by  the  consignee  who  was  the 
owner,  the  jwckages  were  opened  and 
samples  taken  that  the  strength,  quality, 
and  purity  might  be  tested,  it  was  held 
that  such  sampling  did  not  constitute  a 
breaking  of  the  original  packages.  U.  S. 
V.  Five  Boxes  Asafoetida,  (1910)  181  Fed. 
561. 

Where  a  liquid  in  casks  is  shipped  in 
interstate  commerce  in  carload  lots,  the 
cask  and  not  the  car  is  the  "  original  pack- 
age" within  the  meaning  of  this  section. 
U.  S.  «".  Sixty-Five  Casks  Liquid  Extracts, 
(1909)  170  Fed.  449,  affirmed  (1910)  176 
Fed.  1022,  99  C.  C.  A.  667. 

Forfeiture  as  dependent  upon  liability 
under  section  a. —  Section  2  makes  it  a 
misdemeanor     for     any     person     having 
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received. adulterated  or  misbranded  drugd 
from  another  state  to  ship  the  same  from 
one  state  to  another  or  to  deliver  the  same 
in  unbroken  packages  for  pay  or  otherwise, 
or  offer  to  deliver  the  same  to  another  per- 
son so  adulterated  or  misbranded,  and  this 
section  declares  that  such  articles  shall  be 
liable  to  seizure  an4  forfeiture  when  in 
the  course  of  being  transported  from  state 
to  state,  or  when  having  been  transported 
they  remain  unloaded,  or  unsold,  or  in 
the  original  packages.  It  has  been  held 
that  such,  sections  are  independent  of  each 
other,  and  hence  th^t  it  is  not  essential 
to  the  forfeiture  of  adulterated  or  mis- 
branded  drugs,  under  this  section,  thai  the 
owner  should  have  been  guilty  of  violat- 
ing section  2.  U.  S.  v.  Five  Boxes  Asa- 
foetida,  (1910)    181  Fed.  561. 

Liability  of  misbranded  goods  in  tran- 
sit to  seizure  under  state  statutes. —  By 
this  Act  misbranded  and  adulterated  in- 
toxicating liquors  are  forbidden  transpor- 
tation into  any  state  from  another  state  or 
foreign  country,  and  hence  are  removed 
from  the  protection  of  the  **  commerce 
clause  "  of  the  Federal  Constitution.  Such 
liquors,  brought  into  the  state  in  viola- 
tion of  the  Act,  become  subject  to  the 
police  power  of  the  state  immediately  upon 
arrival  wit^hin  its  territory,  and  may  be 
seized  under  such  power  before  delivery  to 
a  consignee.  State  v.  Intoxicating  Liquors, 
(1908)  104  Me.  502,  71  Ail.  758,  wherein 
the  court  said :  "  The  claimant  urges  that 
only  the  United  States  can  enfgrce  the 
Act  of  Congress;  that  the  Act  does  not  con- 
fer upon  the  states  the  power  to  seize  and 
confiscate  such  liquors.  This  process  is 
not  to  enforce  the  Act  of  Congress,  but 
only  to  enforce  the  laws  of  the  state.  The 
proceeding  is  not  under  the  Act  of  Con- 
gress, but  under  the  statutes  of  the  state. 
Granting  that  the  Act  of  Congress  does 
not  confer  any  new  power  upon  the  state, 
it  removes  the  federal  barriers  to  the  exer- 
cise of  the  powers  conferred  upon  the  state 
by  its  own,  people."  See  to  the  same  effect, 
State  V.  Intoxicating  Liquors,  (1909)  106 
Me.  135,  76  Atl.  268. 

Conformity  to  proceedings  in  admiralty. 
—  It  was  not .  intended  to  liken  the  pro- 
ceedings to  those  in  admiralty  beyond  the 
seizure  of  the  property  by  process  in  rem. 
Four  Hundred  and  Forty-Three  Cans 
Frozen  Egg  Product  r.  U.  &.,  (1912)  226 
U.  S.  172,  33  S.  Ct.  50,  57  U.  S.  (L,  ed.) 
174,  reversing  on  otlier  grounds,  (C.  C.  A. 
3d  Cir.  1912)  193  Fed.  589,  113  C.  C.  A. 
457. 

The  provision  of  this  section  that  pro- 
ceedings in  cases  to  forfeit  adulterated 
food  shall  conform  as  near  as  may  be  to 
proceedings  in  admiralty  does  not  render 
such  proceedings  within  the  admiralty  or 
maritime  jurisdiction  of  federal  courts; 
the  jurisdiction  in  such  proceedings  being 
conferred  by  the  Act  itself.  U.  S.  t?.  Two 
Barrels  Desiccated  Kggs,  (1911)  185  Fed. 
303. 


■  Jurisdiction. —  Section  10  provides  for 
the  seizure  of  goods  within  any  district 
where  the  same  may  be  found.  But  that 
relates  to  a  civil  proceeding  against  the 
goods  themselves,  and  does  not  in  any  way 
determine  in  what  jurisdiction  a  criminiU 
proceeding  can  be  brought.  The  provi- 
sion of  the  Constitution,  that  the  trial  of 
all  crimes  shall  be  by  jury,  and  such  trial 
held  in  the  state  where  the  crime  shall 
have  been  committed,  does  not  in  any  way  . 
affect  prosecution  under  this  statute,  for 
the  state  in  which  prosecution  is  to  be 
had  is  clearly  defined  by  the  statute  itself. 
U.  S.  f.  Hopkins,  (E.  D.  N.  Y.  1912)  199 
Fed.  649. 

Summary  character  of  proceedings. — 
These  proceedings  for  the  seizure  and  con- 
demnation of  property  which  is  impure  or 
adulterated  are  intended  to  be  in  a  sense 
summary,  and  yet  the  statute  is  construed 
to  give  the  owner  a  right  to  a  hearing  in 
a  court  of  record  with  a  right  of  review 
upon  questions  of  law  by  writ  of  error  in 
the  Circuit  Court  of  Appeals,  and,  where 
more  than  one  thousand  dollars  is  involved, 
finally  in  the  Supreme  Court.  Four  Hun- 
dred 'and  Forty-Three  Cans  Frozen  Egg 
Product  V.  U.  a,  (1912)  226  U.  S.  172, 
33  S.  Ct.  50,  57  U.  S.  (L.  ed.)  174  revers- 
ing (C.  C.  A.  3d  Cir.  1912)  193  Fed.  589, 
113  C.  C.  A.  457. 

Conditions  precedent. —  The  preliminary 
examination  of  an  article  by  the  Depart- 
ment of  Agriculture,  and  notice  to  the 
party  from  whom  the  sample  is  obtained 
of  its  adulteration  or  misbranding,  as  pro- 
vided for  in  section  4,  are  not  conditions 
precedent  to  a  libel  in  rem  for  the  for- 
feiture of  articles  seized  for  adulteration 
or  misbranding  of  articles  so  shipped  while 
remaining  in  "  original  unbroken  pack- 
ages." U.  S.  f.  Sixty-Five  Casks  Liquid 
Extracts,  (1909)  170  Fed.  449,  affirmed 
(1910)  175  Fed.  1022,  99  C.  C.  A.  667; 
U.  S.  V,  Nine  Barrels  Olives,  (1910)  179 
Fed.  983;  U.  S.  v.  One  Hundred  Barrels 
Vinegar,  (1911)   188  Fed.  471. 

When  a  proceeding  is  instituted  by  a 
United  States  attorney  under  this  section 
solely  upon  the  report  and  certificate  of 
the  Secretary  of  Agriculture  to  him  of  a 
violation  of  this  Act,  and  not  upon  his 
own  initiative,  or  upon  information  fur- 
nished to  him  by  the  local  authorities,  such 
proceedings  can  be  sustained,  although  the 
Secretary  of  Agriculture  has  not,  prior  to 
th«  commencement  of  such  proceedings,  in 
fact  given  the  notice  and  afforded  to  the 
person  from  whom  the  sample  was  obtained 
an  opportunity  to  be  heard,  as  provided  in 
section  4.  U.  S.  t*.  Seventy-Five  Barrels 
Vinegar,  (N.  D.  la.  1911)  192  Fed.  350, 
refusing  to  follow  U.  S.  v.  Twenty  Cases 
Grape  Juice,  (C.  C.  A.  2d  Oir.  1911)  189 
Fed.  331,  111  C.  C.  A.  63,  to  the  contrary. 

Necessity  for  seizure  before  forfeiture 
proceedings. —  Since  this  Act  providing  for 
proceedings  against  adulterated  and  mis- 
branded   food    transported    in    interstate 
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oommerce  for  sale  or  found  in  the  original 
packages,  etc.,  does  not  declare  the  goods 
ipso  facto  forfeited  by  an  infraction  of  the 
Act,  nor  expressly  authorize  an  executive 
seizure  before  proceedings  for  forfeiture 
are  instituted,  but  on  the  <K>ntrary  in  sec- 
tion 5  requires  the  district  attorney  on 
receiving  a  certificate  of  the  facts  from  the 
Secretary  of  Agriculture  to  commence  pro- 
ceedings without  delay  for  the  enforcement 
of  the  penalties  of  the  Act,  prior  executive 
seizure  is  not  required  to  sustain  for- 
feiture proceedings  by  the  provision  that 
the  proceedings  &all  conform  as  near  as 
may  be  to  the  proceedings  in  admiralty. 
U.  S.  t7.  Two  Barrels  Desiccated  Eggs, 
(1911)  185  Fed.  302;  U.  S.  r.  Spraul, 
(C.  C.  A.  19U)  185  Fed.  405;  U.  S.  V. 
One  Hundred  Barrels  Vinegar,  (1911)  188 
Fed.  471. 

This  section  does  not  authorize  seizure 
by  a  private  person.  U.  S.  v.  Two  Barrels 
Desiccated  Eggs,  (1911)  185  Fed.  302. 

Libel — Allegations, —  In  a  condemna- 
tion proceeding  where  the  chaige  is  of 
misbranding,  it  is  essential  that  the  libel 
should  set  forth  the  branding  and  facts 
inconsistent  therewith.  U.  S.  t>.  Six  Hun- 
dred and  Fifty  Cases  Tomato  Catsup, 
(1909)   166  Fed.  773. 

The  court  has  jurisdiction  of  a  proceed- 
ing for  the  forfeiture  of  an  article  alleged 
to  be  misbranded,  although  there  has  been 
no  examination  as  provided  by  the  fourth 
section  of  the  Act,  and  a  libel  for  such 
forfeiture  need  not  contain  an  allegation 
to  this  eflfect.  U.  S.  v.  Fifty  Barrels 
Whiskey,  (D.  C.  Md.  1908)  165  Fed.  966. 
Verification. —  Want  of  a  sufficient  veri- 
fication of  a  libel  to  forfeit  food  is  not 
ground  for  exception  or  demurrer  to  the 
substance  of  the  libel.  U.  S.  v.  Two  Bar- 
rels Desiccated  Eggs,  (1911)  185  Fed.  302. 
Suffioiencv, —  This  section  provides  that 
any  article  of  food  that  is  adulterated  or 
misbranded  within  the  meaning  of  the 
Act,  and  is  being  transported  from  one 
state,  territory,  district,  or  insular  pos- 
session to  another  "  for  sale,"  shall  be 
subject  to  forfeiture,  and  that  any  article 
of  food  that  is  adulterated  or  misbranded, 
having  been  transported  and  remaining 
unloaded,  unsold,  or  in  the  original  un- 
broken packages,  shall  be  liable  to  be  pro- 
ceeded against  in  like  manner.  It  has  been 
held  that  a  libel  for  forfeiture  of  certain 
bags  of  sugar  under  the  latter  subdivision 
of  the  section,  failing  to  charge  that  the 
sugar  seized  had  been  transported  "  for 
sale,"  was  fatally  defective.  U.  S.  r. 
Forty-Six  Packages,  etc.,  Sugar,  (S'.  D. 
Ohio  1910)    183  Fed.  642. 

A  libel  to  forfeit  a  shipment  of  desic- 
cated eggs  for  violation  of  this  Act  is 
not  fatally  defective  for  failure  to  allege 
the  date  when  they  were  shipped  in  inter- 
state commerce  on  the  theory  that  the 
shipment  might  have  been  made  before 
the  Act  took  effect  or  because  the  prop- 
erty was  not  sufficiently  identified;   such 


objections  being  available  by  answer.  U.  S*. 
V.  Two  Barrels  Desiccated  Eggs,  (1911) 
185  Fed.  302.  See  also  U.  S.  v.  Certain 
Cans  Syrup,  (E.  D.  Pa.  1911)  192  Fed.  79. 

Trial  by  jury. —  It  is  probable  that  Con- 
gress inserted  the  provision  for  a  trial  by 
jury  with  a  view  to  removing  any  ques-  • 
tion  as  to  the  constitHtionality  of  the  Act. 
Four  Hundred  and  Forty-Three  Cans 
Frozen  Egg  Product  v.  U.  S.,  (1912)  226 
U.  S.  172,  33  S.  Ct.  50,  67  U.  S.  (L.  ed.) 
174,  reversing  on  other  grounds  (C.  C.  A. 
3d  Cir.  1912)  193  Fed.  589,  113  C.  C.  A. 
457. 

Burden  of  proof. — ^Where  a  state  sought 
to  have  liquors  that  were  brought  into 
the  state  forfeited  before  delivery  to  the 
consignee  upon  the  ground  that  they  were 
misbranded  or  adulterated  within  this  Act, 
it  was  held  that  the  burden  was  on  the 
state  to  prove  such  misbranding  or  adul- 
teration. State  17.  Intoxicating  Liquors, 
( 1909)   106  Me,  142,  76  Atl.  267. 

Intervention. —  Where  on  a  libel  by  the 
government  to  enforce  a  forfeiture  of  cer- 
tain sugar,  for  violation  of  this  Act,  the 
court  permitted  the  G.  Company  to  inter- 
plead or  file  a  brief,  and  thereafter  per- 
mitted the  withdrawal  of  the  answer  and 
filing  of  exceptions,  to  which  the  district 
attorney  assented,  it  was  held  that  he 
could  not  thereafter  object  to  the  Q.  Com- 
pany's right  to  interplead  and  file  a  brief 
in  the  case,  imless  further  evidence  was 
offered  that  it  was  a  party  in  interest,  or 
the  bona  fide  owner  of  the  sugar  seized. 
U.  S.  V.  Forty-Six  Packages,  etc..  Sugar, 
(S.  D.  Ohio  1910)   183  Fed.  642. 

Defense  to  forfeiture. —  That  the  mis- 
branding was  done  by  an  agent  of  the 
United  States,  constitutes  no  defense  to  a 

Eroceeding  for  forfeiture  of  the  goods  mia- 
randed.  U.  S.  v.  Fifty  Barrels  Whiskey, 
165  Fed.  966.  See  also  notes  to  section  8, 
supra f  p.  379. 

Mode  of  review. —  A  writ  of  error  is  the 
only  method  of  reviewing  a  condemnation 
proceeding  under  this  section.  Four  Hun- 
dred and  Fortv-Three  Cans  Frozen  Egg 
Product  r.  U.  S.,  (1912)  226  U.  S.  172, 
33  S.  Ct.  50,  57  U.  S.  (L.  ed.)  174,  revers- 
ing (C.  C.  A.  3d  Cir.  1912)  193  Fed.  589, 
113  C.  C.  A.  457;  Lexington  Mill,  etc., 
Co.  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1913)  202 
Fed.  615,  121  C.  C.  A.  23,  affirmed  on  other 
grounds  in  (.1914)  232  U.  S.  399,  34  S.  Ct. 
337,  58  L.  S.  (L.  ed.)  658,  L.  R.  A.  1915B 
774. 

A  proceeding  for  the  condemnation  and 
forfeiture  of  an  article  alleged  to  be  adul- 
terated or  misbranded,  in  which  either 
party  is  given  the  right  to  demand  a  trial 
by  jury  of  any  issue  of  fact,  where  such 
trial  is  demanded  and  had,  is  reviewable 
only  on  writ  of  error.  U.  S.  v.  Seven  Hun- 
dred and  Seventv-Xine  Cases  Molasses, 
(C.  C.  A.  1909)  174  Fed.  325,  98  C.  C.  A. 
197. 

In  seizures  under  this  Act  the  proceed- 
ings   in   the   District   Court   are   at    law, 
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and   the   Circuit   Courts   of  Appeals   are  with  instructions  to  dismiss  the  appeal  for 

without  jurisdiction  to  review  the  same  on  want  of  jurisdiction.     Four  Hundred  and 

appeal.   U.  S.  v.  Hudson  Mfg.  Co.,  (CCA.  Forty-Three  Cans  Frozen  Egg  Product  r. 

6th  Cir.  1912)  200  Fed.  966,  119  C  C.  A.  U.  S.,  (1912)  226  U.  S.  172,  33  S.  Ct.  60, 

293.  67  U.  S.  (L.  ed.)   174,  reversing  (0.  C  A. 

Where  review  of  a  judgment  in  the  Dis-  3d  Cir.  1912)   193  Fed.  589,  113  C  C  a. 

.  trict  Court  is  sought  by  an  appeal  to  the  467 

Circuit  Court  of  Appeals  the  court  has  no  Costs    in    personam    may   be    assessed 

jurisdiction,  and  neither  the  action  of  the  against  the  claimant  in  a  proceeding  in 

court  nor  the  consent  of  the  parties  can  rem  under  this  section  to  confiscate  adul- 

§ive  it.  And  if  such  court  assumes  juris-  terated  articles  of  food,  the  subject  of 
iction  and  reverses  the  judgment  below  interstate  commerce,  even  if  the  principles 
and  the  case  then  goes  to  the  Supreme  of  the  admiralty  law  are  made  applicable 
Court  both  by  writ  of  error  and  appeal  by  the  provision  that  the  proceedings  shall 
it  will  be  the  duty  of  the  Supreme  Court,  conform  as  near  as  may  be  to  the  pro- 
having  acquired  jurisdiction,  to  reverse  ceedings  in  admiralty.  Hipolite  Egp  Co. 
the  judgment  of  the  Circuit  Court  of  Ap-  v.  U.  S.,  (1911)  220  U.  S.  45,  31  S.  Ct 
peals  and  remand  the  case  to  that  court  364,  55  U.  S.  (L.  ed.)  364. 

Sec.  11.  Examination  of  imported  foods  and  drags  —  admission  denied 
adulterated  or  misbranded  goods  —  destruction,  etc. —  deliyery  pending 
examination  —  bond  required  —  charges.]  The  Secretary  of  the  Treasury 
shall  deliver  to  the  Secretary  of  Agriculture,  upon  his  request  from  time  to 
time,  samples  of  foods  and  drugs  which  are  being  imported  into  the  United 
States  or  offered  for  import,  giving  notice  thereof  to  the  owner  or  consignee, 
who  may  appear  before  the  Secretary  of  Agriculture,  and  have  the  right  to 
introduce  testimony,  and  if  it  appear  from  the  examination  of  such  samples 
that  any  article  of  food  or  drug  offered  to  be  imported  into  the  United  States 
is  adulterated  or  misbranded  within  the  meaning  of  this  Act,  or  is  otherwise 
dangerous  to  the  health  of  the  people  of  the  United  States,  or  is  of  a  kind 
forbidden  entry  into,  or  forbidden  to  be  sold  or  restricted  in  sale  in  the 
country  in  which  it  is  made  or  from,  which  it  is  exported,  or  is  otherwise 
falsely  labeled  in  any  respect,  the  said  article  shall  be  refused  admission,  and 
the  Secretary  of  the  Treasury  shall  refuse  delivery  to  the  consignee  and  shall 
cause  the  destruction  of  any  goods  refused  delivery  which  shall  not  be 
exported  by  the  consignee  within  three  months  from  the  date  of  notice  of 
such  refusal  under  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe:  Provided,  That  the  Secretary  of  the  Treasury  may  deliver  to 
the  consignee  such  goods  pending  examination  and  decision  in  the  matter  on 
execution  of  a  penal  bond  for  the  amount  of  the  full  invoice  value  of  such 
goods,  together  with  the  duty  thereon,  and  on  refusal  to  return  such  goods 
for  any  cause  to  the  custody  of  the  Secretary  of  the  Treasury,  when 
demanded,  for  the  purpose  of  excluding  them  from  the  country,  or  for  any 
other  purpose,  said  consignee  shall  forfeit  the  full  amount  of  the  bond: 
And  provided  further,  That  all  charges  for  storage,  cartage,  and  labor  on 
goods  which  are  refused  admission  or  delivery  shall  be  paid  by  the  owner 
or  consignee,  and  in  default  of  such  payment  shall  constitute  a  lien  against 
any  future  importation  made  by  such  owner  or  consignee.    [34  Stat  L.  772.] 

The  A^icultural  Appropriation  Act  of  June  30,  1906,  ch.  3913,  contained  the  follow- 
ing provision:  ''And  the  Secretary  of  Agriculture,  whenever  he  has  reason  to  believe 
that  any  articles  are  being  imported  from  foreign  countries  which  are  dangerous  to  the 
health  of  the  people  of  the  United  States,  or  which  shall  be  falsely  labeled  or  branded 
either  as  to  their  contents  or  as  to  the  place  of  their  manufacture  or  production,  shall 
make  a  request  upon  the  Secretary  of  the  Treasury  for  samples  from  original  packages 
of  such  articles  for  inspection  and  analysis,  and  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  open  such  original  packages  and  deliver  specimens  to  the  Secretary 
of  Agriculture  for  the  purpose  mentioned,  giving  notice  to  the  owner  or  consignee  of 
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the  flampling  of  such  articles,  who  may  be  present  and  have  the  right  to  introduce  testi- 
mony before  the  Secretary  of  Agriculture,  or  his  representative,  either  in  person  or  by 
agent,  concerning  the  suitability  of  such  articles  for  entry;  and  the  Secretary  of  the 
Treasury  shall  refuse  delivery  to  the  consignee  of  any  such  goods  which  the  Secretary 
of  Agriculture  reports  to  him  have  been  inspected  and  analyzed  and  found  to  be  danger- 
ous to  health  or  falsely  labeled  or  branded,  either  as  to  their  contents  or  as  to  the  place 
of  their  manufacture  or  production,  or  which  are  forbidden  entry  or  to  be  sold,  or  are 
restricted  in  sale  in  the  countries  in  which  they  are  made  or  from  which  they  are 
exported."    [34  Stat.  L,  685.} 

Similar  provisions  were  made  in  Appropriation  Acts  of  like  character  for  prior  years, 
but  these  were  evidently  intended  to  be  superseded  by  the  provisions  of  section  11  given 
in  the  text 

Effect  of  bond. —  Where  proceedings  in  accordance  with  this  section.  (1907) 
were  instituted  for  the  examination  and  26  Op.  Atty.-Gen.  311. 
exclusion  of  certain  alleged  adulterated  or  The  charges  for  storage  of  imported 
misbranded  olives,  it  was  held  that  the  ^oo^s,  etc.,  detained  by  order  of  the  Sec- 
importer's  execution  of  a  bond  for  posses-  fft^rj  ^J  the  Treasury  pending  examma- 
sion  under  this  section  did  not  amount  to  ^]^  y^^er  the  Agricultural  Appropria- 
an  official  declaration  that  the  olives  had  ^'^"i  ^^^  n^^^/liui^^^'  t'  Ih?..^ 
been  found  to  comply  with  the  Act.  U.S.  f^\  ^'  1167  (superseded  by  this  sec- 
n  \r««-  D«,.^i«  /(iV.  -  /iniAr  i^^A  ^  J  tion),  cannot  be  imposed  upon  the  im- 
983                                    '   ^       ^  P^'*^'-    ^-  S.  ^^  Ackler,   (1904)    133  Fed. 

,»S^*^Ti®^  ^™*  and  Medicine  Act   of  ^ter  delivery  to  importer.— The  de- 

1848.--  Drugs    imported    from    Italy     al-  partment  of  Agriculture  and  the  Treasury 

though  meetuig  the  standard  required  by  bepartment  have  no  jurisdiction  or  power 

the  Drug  ^d  Medicine  Act  of  1848  (em-  under  the  Agricultural  Appropriation  Act 

bodied  in  R.  S.  sees.  2933-2937,  see  Im-  of  March  3,   1903,  ch.   1008,  32  Stat.  L. 

FOBTS  AJTO  ExpoBTS),  are  stiU  subject  to  1157     (superseded    by    this    section),    to 

the  provisions  of  the  Food  and  Drugs  Act  prevent  or  punish  the  false  labeling  or 

of  1906  regarding  adulteration,  misbrand-  branding  of  dairy  or  food  products  after 

ing,  and  false  labeling,  and  to  any  test  they  have  passed  the  custom  house  and 

that   may    be    applied    to    them    by    the  are  delivered  to  the  owner  or  consignee, 

direction  of  the  Secretary  of  Agriculture  (1903)  24  Op.  Atty.-Gen.  675. 

Sec.  12.  [Insular  possessioxui  included  —  "  person  ''  deflned— liability 
of  oorporationSy  etc.]  That  the  term  *  *  Territory  ' '  as  used  in  this  Act  shall 
include  the  insular  possessions  of  the  United  States.  The  word  **  person  " 
as  used  in  this  Act  shall  be  construed  to  import  both  the  plural  and  the 
singular,  as  the  case  demands,  and  shall  include  corporations,  companies, 
societies  and  associations.  When  construing  and  enforcing  the  provisions 
of  this  Act,  the  act,  omission,  or  failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  corporation,  company,  society,  or  association, 
within  the  scope  of  his  employment  or  office,  shall  in  every  case  be  also 
deemed  to  be  the  act,  omission,  or  failure  of  such  corporation,  company, 
society,  or  association  as  well  as  that  of  the  person.     [34  Stat,  L.  772.] 

Sec.  13.  [Effect.]  That  this  Act  shall  be  in  force  and  effect  from  and 
after  the  first  day  of  January,  nineteen  hundred  and  seven.  [34  Stat.  L. 
772.] 


[Sec.  1.]  [Report  of  payments  to  state  officials,  etc.]  That  hereafter 
any  sum  used  for  compensation  of  or  payment  of  expenses  to  any  officer  or 
other  person  employed  by  any  State,  county,  or  municipal  government, 
shall  be  reported  to  Congress  in  detail,  on  the  first  Monday  of  December  of 
each  year.     [35  Stat.  L.  261] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  23,  1908,  ch.  102,  and  follows 
a  provision  making  an  appropriation  for  expenses  necessary  to  carry  into  effect  the 
Act  of  June  30,  1906,  ch.  3915,  supra,  pp.  358-397. 
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[Si:c.  1.]  [Sanitary  regulation  of  renovated  butter  factories.]    •    •    • 

That  the  sanitary  provisions  for  slaughtering,  meat  canning,  or  similar 
establishments,  as  set  forth  in  the  Act  of  June  thirtieth,  nineteen  hundrad 
and  six  (Thirty-fourth  Statutes,  page  six  hundred  and  seventy-six),  are 
hereby  extended  to  cover  renovated  butter  factories  as  defined  in  the  Act 
of  May  ninth,  nineteen  hundred  and  two  (Thirty-second  Statutes,  page  one 
hundred  and  ninety-six),  under  such  regulations  as  the  Secretary  of  Agri- 
culture may  prescribe.    [37  Stat.  L.  273] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 

The  Act  of  June  30,  1006,  ch.  3913,  mentioned  in  the  text  was  re-enacted  in  the  Act  of 
March  4,  1907,  ch.  2907,  given  under  the  title  Animals,  vol.  1,  p.  397. 

The  part  of  the  Act  of  May  9,  1902,  ch.  784,  to  which  the  text  refers  is  given  supra, 
p.  363. 


n.  vmusES,  serums  and  analogous  products 

An  Act  To  regulate  the  sale  of  viruses,  serums,  toxins,  and  analogous 
products  in  the  District  of  Columbia,  to  regulate  interstate  traffic  in 
said  articles,  and  for  other  purposes. 

[Act  of  July  1, 1902,  ch.  1378,  32  Stat.  L.  728.] 

[Sec.  1.]  [Regulation  of  sale  of  and  interstate  traffic  in  viruses,  semmsy 
etc.]  That  from  and  after  six  months  after  the  promulgation  of  the  regu- 
lations authorized  by  section  four  of  this  Act  no  person  shall  sell,  barter,  or 
exchange,  or  offer  for  sale,  barter,  or  exchange  in  the  District  of  Columbia, 
or  send,  carry,  or  bring  for  sale,  barter,  or  exchange  from  any  State,  Terri- 
tory, or  the  District  of  Columbia  into  any  State,  Territory,  or  the  District 
of  Columbia,  or  from  any  foreign  country  into  the  United  States,  or  from 
the  United  States  into  any  foreign  country,  any  virus,  therapeutic  serum, 
toxin,  antitoxin,  or  analogous  product  applicable  to  the  prevention  and  cure 
of  diseases  of  man,  unless  (a)  such  virus,  serum,  toxin,  antitoxin,  or  product 
has  been  propagated  and  prepared  at  an  establishment  holding  an  unsus- 
pended  and  unrevoked  license,  issued  by  the  Secretary  of  the  Treasury  as 
hereinafter  authorized,  to  propagate  and  prepare  such  virus,  serum,  toxin, 
antitoxin,  or  product  for  sale  in  the  District  of  Columbia,  or  for  sending, 
bringing,  or  carrying  from  place  to  place  aforesaid;  nor  (b)  unless  eadi 
package  of  such  virus,  serum,  toxin,  antitoxin,  or  product  is  plainly  marked 
with  the  proper  name  of  the  article  contained  therein,  the  name,  address, 
and  license  number  of  the  manufacturer,  and  the  date  beyond  which  the 
contents  can  not  be  expected  beyond  reasonable  doubt  to  yield  their  specific 
results :  Provided,  That  the  suspension  or  revocation  of  any  license  shall  not 
prevent  the  sale,  barter,  or  exchange  of  any  virus,  serum,  toxin,  antitoxin,  or 
product  aforesaid  which  has  been  sold  and  delivered  by  the  licentiate  prior 
to  such  suspension  or  revocation,  unless  the  owner  or  custodian  of  such  virus, 
serum,  toxin,  antitoxin,  or  product  aforesaid  has  been  notified  by  the  Secre- 
tary of  the  Treasury  not  to  sell,  barter,  or  exchange  the  same.  [32  Stat. 
L.  728.] 

Purpose  of  Act. —  The  Department  of  from  the  promiscuous  manufacture  and 
Agriculture,  realizing  the  losses  that  were  distribution  of  anti-hog  cholera  serum, 
resulting  to  the  hog  raisers  of  the  country       secured   the  enactment  of  the  above  law 
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intended  to  r^ulate  the  preparation,  sale,  that  are  prepared  by  and  sold  or  given 

and  distribution  of  such  serum.     Hall  v.  away  by  a  foreign  establishment  to  indi- 

State,  (Neb.  1918)   168  N.  W.  362.  viduals    or    institutions    in    the    United 

Construction. —  The  prohibition  of  this  States   for  their   use   and   not   for   sale, 

statute  is  directed   against  persons   who  barter  or  exchange  by  such  individuals  or 

send,  carry  or  brin^  viruses,  etc.,  into  the  institutions  is  not  contrary  to  the  provi- 

United   States  or  into   a  state  for   sale,  sions    of    this    section.      (1912)    29    Op. 

barter  or  exchange  and  against  such  per-  Attv.-Gen.  340. 

sons  only.  As  this  is  a  penal  statute,  validity  of  state  statute  giving  licensed 
the  natural  meaning  of  the  words  defin-  manufacturers  exclusive  right  to  sell 
ing  the  offense  and  the  class  of  offenders  serum. —  This  Act  provides  that  plants 
cannot  be  enlarged  by  construction  because  manufacturing  serum  shall  be  licensed  and 
of  any  suppos^  underlying  intent  of  the  that  they  may  not  prepare  it  for  shipment 
Act  or  because,  to  limit"  the  offense  as  the  unless  they  are  licensed.  A  United  States 
Act  itself  has  limited  it,  will  lead  to  eva-  veterinary  license  does  not  appear  to  have 
sion  of  its  provisions,  or  will  exclude  been  provided  for  the  use  of  a  person,  but 
offenses  w^hich  are  within  the  evil  the  Act  for  manufacturers  of  the  -  serum.  The 
was  meant  to  remedy.  (1912)  29  Op.  license  is  to  the  plant,  and  therefore  a 
Atty.-Gkn.  340.  state  statute  seeking  to  give  to  those  man- 
Importation  of  viruses,  serums  and  ufacturers  the  exclusive  right  to  sell  the 
analogous  products  not  for  sale. —  The  im-  serum  denies  to  the  citizens  of  the  state 
portation  or  admission  into  the  United  the  right  to  sell  it.  Hall  t\  State  (Neb. 
States  of  viruses,  serums,  toxins  and  anal-  1916)  168  N.  W.  362. 
ogous  products  referred  to  in  this  section, 

Sec.  2.  [False  labels,  etc.]  That  no  person  shall  falsely  label  or  mark 
any  package  or  container  of  any  virus,  serum,  toxin,  antitoxin,  or  product 
aforesaid ;  nor  alter  any  label  or  mark  on  any  package  or  container  of  any 
virus,  serum,  toxin,  antitoxin,  or  product  aforesaid  so  as  to  falsify  such  label 
or  mark.    [32  Stai.  L,  729.] 

Sect.  3.  [Inspection.]  That  any  officer,  agent,  or  employee  of  the  Treas- 
ury Department,  duly  detailed  by  the  Secretary  of  the  Treasury  for  that 
purpose,  may  during  all  reasonable  hours  enter  and  inspect  any  establish- 
ment for  the  propagation  and  preparation  of  any  virus,  serum,  toxin,  anti- 
toxin, or  product  aforesaid  for  sale,  barter,  or  exchange  in  the  District  of 
Columbia,  or  to  be  sent,  carried,  or  brought  from  any  State,  Territory,  or 
the  District  of  Columbia  into  any  other  State  or  Territory  or  the  District 
of  Columbia,  or  from  the  United  States  into  any  foreign  country^  or  from 
any  foreign  country  into  the  United  States.     [32  Stat,  L,  729,] 

Sec.  4.  [Board  to  prescribe  regulations  for  licenses.]  That  the  Surgeon- 
General  of  the  Army,  the  Surgeon-General  of  the  Navy,  and  the  supervising 
Surgeon-General  of  the  Marine-Hospital  Service,  be,  and  they  are  hereby, 
constituted  a  board  with  authority,  subject  to  tl^e  approval  of  the  Secretary 
of  the  Treasury,  to  promulgate  from  time  to  time  such  rules  as  may  be  neces- 
sary in  the  judgment  of  said  board  to  govern  the  issue,  suspension,  and  revo- 
cation of  licenses  for  the  maintenance  of  establishments  for  the  propagation 
and  preparation  of  viruses,  serums,  toxins,  antitoxins,  and  analogous  prod- 
ucts, applicable  to  the  prevention  and  cure  of  diseases  of  man,  intended  for 
sale  in  the  District  of  Columbia,  or  to  be  sent,  carried,  or  brought  for  sale 
from  any  State,  Territory,  or  the  District  of  Columbia,  into  any  other  State, 
Territory,  pr  the  District  of  Columbia,  or  from  the  United  States  into  any 
foreign  country,  or  from  any  foreign  country  into  the  United  States :  Pro- 
videdy  That  all  licenses  issued  for  the  maintenance  of  establishments  for  the 
propagation  and  preparation  in  any  foreign  country  of  any  virus,  serum, 
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toxin,  antitoxin,  or  product  aforesaid,  for  sale,  barter,  or  exchange  in  the 
United  States,  shall  be  issued  upon  condition  that  the  licentiates  will  permit 
the  inspection  of  the  establishments  where  said  articles  are  propagated  and 
prepared,  in  accordance  with  section  three  of  this  Act.    [32  Stat.  L,  729.] 

The  Marine-Hospital  Service  is  now  known  as  the  Public  Health  Service  by  virtue  of 
the  Act  of  Aug.  14,  1912,  ch.  288,  §  1,  37  Stat.  L.  309.  The  supervising  Surgeon- 
General  thereof  was  designated  the  Surgeon-General  by  the  Act  of  July  1,  1902, 
ch.  1370,  §  1,  32  Stat.  L.  712.    See  the  title  Health  and  Quabantine. 

Sec.  5.  [Enforcement  of  regulations,  etc.]  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized  and  directed  to  enforce  the  pro- 
visions of  this  Act  and  of  such  rules  and  regulations  as  may  be  made  by 
authority  thereof;  to  issue,  suspend,  and  revoke  licenses  for  the  maintenance 
of  establishments  aforesaid,  and  to  detail  for  the  discharge  of  such  duties 
such  ofScers,  agents,  and  employees  of  the  Treasury  Department  as  may  in 
his  judgment  be  necessary.    [32  Stat.  L.  729,] 


6.  [Interference  with  officers,  etc.,  prohibited.]  That  no  person 
shall  interfere  with  any  officer,  agent,  or  employee  of  the  Treasury  Depart- 
ment in  the  performance  of  any  duty  imposed  upon  him  by  this  Act  or  by 
regulations  made  by  authority  thereof.    [32  Stat.  L.  729.] 

Sec.  7.  [Punishment  for  violation.]  That  any  person  who  shall  violate, 
or  aid  or  abet  in  violating,  any  of  the  provisions  of  this  Act  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court.     [32  Stat.  L.  729.] 

Sec.  8.  [Repeal.]  That  all  Acts  and  parts  of  Acts  inconsistent  with  the 
provisions  of  this  Act  be,  and  the  same  are  hereby,  repealed.  [32  Stat.  L. 
729.] 


[Sec.  1.]  [Viruses,  serums,  etc.,  for  domestic  animals  —  preparation  — 
sale  —  importation  —  inspection  —  licenses.]  •  •  •  That  from  and 
after  July  first,  nineteen  hundred  and  thirteen,  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  prepare,  sell,  barter,  or  exchange  in  the  Dis- 
trict of  Columbia,  or  in  the  Territories,  or  in  any  place  under  the  jurisdic- 
tion of  the  United  States,  or  to  ship  or  deliver  for  shipment  from  one  State 
or  Territory  or  the  District  of  Columbia  to  any  other  State  or  Territory  or 
the  District  of  Columbia,  any  worthless,  contaminated,  dangerous,  or  harm- 
ful virus,  serum,  toxin,  or  analogous  product  intended  for  use  in  the  treat- 
ment of  domestic  animals,  and  no  person,  firm,  or  corporation  shall  prepare, 
sell,  barter,  exchange,  or  ship  as  aforesaid  any  virus,  serum,  toxin,  or  anal- 
ogous product  manufactured  within  the  United  States  and  intended  for  use 
in  the  treatment  of  domestic  animals,  unless  and  until  the  said  virus,  serum, 
toxin,  or  analogous  product  shall  have  been  prepared,  under  and  in  compli- 
ance with  regulations  prescribed  by  the  Secretary  of  Agriculture,  at  an  estab- 
lishment holding  an  unsuspended  and  unrevoked  license  issued  by  the  Secre- 
tary of  Agriculture  as  hereinafter  authorized.  That  the  importation  into  the 
United  States,  without  a  permit  from  the  Secretary  of  Agriculure,  of  any 


POOD  AND  DRUGS  401 

virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of  domes- 
tic animals,  and  the  importation  of  any  worthless,  contaminated,  dangerous, 
or  harmful  virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treat- 
ment of  domestic  animals,  are  hereby  prohibited.  The  Secretary  of  Agricul- 
ture is  hereby  authorized  to  cause  the  Bureau  of  Animal  Industry  to  exam- 
ine and  inspect  all  viruses,  serums,  toxins,  and  analogous  products,  for  use 
in  the  treatment  of  domestic  animals,  which  are  being  imported  or  offered 
for  importation  into  the  United  States,  to  determine  whether  such  viruses, 
serums,  toxins,  and  analogous  products  are  worthless,  contaminated,  dan- 
gerous, or  harmful,  and  if  it  shall  appear  that  any  such  virus,  serum, 
toxin,  or  analogous  product,  for  use  in  the  treatment  of  domestic  animals, 
is  worthless,  contaminated,  dangerous,  or  harmful,  the  same  shall  be  denied 
entry  and  shall  be  destroyed  or  returned  at  the  expense  of  the  owner  or 
importer.  That  the  Secretary  of  Agriculture  be,  and  hereby  is,  authorized 
to  make  and  promulgate  from  time  to  time  such  rules  and  regulations  as 
may  be  necessary  to  prevent  the  preparation,  sale,  barter,  exchange,  or  ship* 
ment  as  aforesaid  of  any  worthless,  contaminated,  dangerous,  or  harmful 
virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of  domes- 
tic animals,  and  to  issue,  suspend,  and  revoke  licenses  for  the  maintenance 
of  establishments  for  the  preparation  of  viruses,  serums,  toxins,  and  anal- 
ogous products,  for  use  in  the  treatment  of  domestic  animals,  intended  for 
sale,  barter,  exchange,  or  shipment  as  aforesaid.  The  Secretary  of  Agri- 
culture is  hereby  authorized  to  issue  permits  for  the  importation  into  the 
United  States  of  viruses,  serums,  toxins,  and  analogous  products,  for  use  in 
the  treatment  of  domestic  animals,  which  are  not  worthless,  contaminated, 
dangerous,  or  harmful.  All  licenses  issued  under  authority  of  this  Act  to 
establishments  where  such  viruses,  serums,  toxins,  or  analogous  products  are 
prepared  for  sale,  barter,  exchange,  or  shipment  as  aforesaid,  shall  be  issued 
on  condition  that  the  licensee  shall  permit  the  inspection  of  such  establish- 
ments and  of  such  products  and  their  preparation;  and  the  Secretary  of 
Agriculture  may  suspend  or  revoke  any  permit  or  license  issued  under 
authority  of  this  Act,  after  opportunity  for  hearing  has  been  granted  the 
licensee  or  importer,  when  the  Secretary  of  Agriculture  is  satisfied  that  such 
license  or  permit  is  being  used  to  facilitate  or  affect  the  preparation,  sale, 
barter,  exchange,  or  shipment  as  aforesaid,  or  the  importation  into  the 
United  States  of  any  worthless,  contaminated,  dangerous,  or  harmful  virus, 
serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of  domestic 
animals.  That  any  officer,  agent,  or  employee  of  the  Department  of  Agri- 
culture duly  authorized  by  the  Secretary  of  Agriculture  for  the  purpose 
may,  at  any  hour  during  the  daytime  or  nighttime,  enter  and  inspect  any 
establishment  licensed  under  this  Act  where  any  virus,  serum,  toxin,  or  anal- 
ogous product  for  use  in  the  treatment  of  domestic  animals  is  prepared  for 
sale,  barter,  exchange,  or  shipment  as  aforesaid.  That  any  person,  firm,  or 
corporation  who  shall  violate  any  of  the  provisions  of  this  Act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be  punished 
by  a  fine  of  not  exceeding  $1,000  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.  That 
there  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  to  be  expended  as  the  Secretary  of  Agriculture  may 
direct,  for  the  purposes  and  objects  of  this  Act,  the  sum  of  $25,000,  which 
8  P.  S.  A.— 14 
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appropriation  shall  become  available  on  July  first,  nineteen  hundred  and 
thirteen,  and  may  be  expended  at  any  time  before  July  first,  nineteen  hun- 
dred and  fourteen.    [37  Stat,  i.  832.] 

This  ifl  from  the  Agricultural  Appropriation  Act  of  March  A,  1013,  ch.  145. 
For  provisions  relating  to  the  Bureau  of  Animal  Industry  mentioned  in  the  text 
see  the  title  Animals. 


m.   SALE   OF   DBUOS  IN  CHINA 

An  Act  To  regulate  the  practice  of  pharmacy  ai^d  the  sale  of  poison  in  the 
consular  districts  of  the  iTnited  States  in  China. 

[Act  of  March  3, 1915,  ch,  74,  38  Stat.  L.  817.] 

[Sec.  1.]  [Practice  of  pharmacy  in  China  —  r^^ation  —  unlicensed 
American  pharmacists  prohibited  from  doing  business.]  That  on  and 
after  the  first  day  of  January,  nineteen  hundred  and  sixteen,  it  shall  be 
unlawful  in  the  consular  districts  of  the  United  States  in  China  for  any  per- 
son whose  permanent  allegiance  is  due  to  the  United  States  not  licensed  as 
a  pharmacist  within  the  meaning  of  this  Act  to  conduct  or  manage  any 
pharmacy,  drug  or  chemical  store,  apothecary  shop,  or  other  place  of  busi- 
ness for  the  retailing,  compounding,  or  dispensing  of  any  drugs,  chemicals, 
or  poisons,  or  for  the  compounding  of  physicians*  prescriptions,  or  to  keep 
exposed  for  sale  at  retail,  any  drugs,  chemicals,  or  poisons,  except  as  here- 
inafter provided,  or,  except  as  hereinafter  provided,  for  any  person  whose 
permanent  allegiance  is  due  to  the  United  States  not  licensed  as  a  pharm- 
acist within  the  meaning  of  this  Act  to  compound,  dispense,  or  sell,  at  retail, 
any  drug,  chemical,  poison,  or  pharmaceutical  preparation  upon  the  pre- 
scription of  a  physician,  or  otherwise,  or  to  compound  physicians'  prescrip- 
tions, except  as  an  aid  to  and  under  the  proper  supervision  of  a  pharmacist  * 
licensed  under  this  Act.  And  it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  owing  permanent  allegiance  to  the  United  States  owning  partly 
or  wholly  or  managing  a  pharmacy,  drug  store,  or  other  place  of  business  to 
cause  or  permit  any  person  other  than  a  licensed  pharmacist  to  compound, 
dispense,  or  sell  at  retail  any  drug,  medicine,  or  poison,  except  as  an  aid  to 
and  under  the  proper  supervision  of  a  licensed  pharmacist :  Provided,  That 
where  it  is  necessary  for  a  person,  firm,  or  corporation  whose  permanent 
allegiance  is  due  to  the  United  States  and  owning  partly  or  wholly  or  manag- 
ing a  pharmacy,  drug  store,  or  other  place  of  business  to  employ  Chinese 
subjects  to  compound,  dispense,  or  sell  at  retail  any  drug,  medicine,  or  poison, 
such  person,  firm,  corporation,  owner,  part  owner,  or  manager  of  a  pharmacy, 
drug  store,  or  other  place  of  business  may  employ  such  Chinese  subjects 
when  their  character,  ability,  and  age  of  twenty-one  years  or  over  have  been 
certified  to  by  at  least  two  recognized  and  reputable  practitioners,  of  medi- 
cine, or  two  pharmacists  licensed  under  this  Act  whose  permanent  allegiance 
is  due  to  the  United  States:  Provided  further.  That  nothing  in  this  section 
shall  be  construed  to  interfere  with  any  recognized  and  reputable  practi- 
tioner of  medicine,  dentistry,  or  veterinary  surgery  in  the  compounding  of 
his  own  prescriptions,  or  to  prevent  him  from  supplying  to  his  patients  such 
medicines  as  he  may  deem  proper,  except  as  hereinafter  provided ;  nor  with 
the  exclusively  wholesale  business  of  any  person,  firm,  or  corporation  whase 
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permanent  allegiacnce  is  due  to  the  United  States  dealing  and  licensed  as 
pharmacists,  or  having  in  their  employ  at  least  one  person  who  is  so  licensed,- 
except  as  hereinafter  provided ;  nor  with  the  sale  by  persons,  firms,  or  cor- 
porations whose  permanent  allegiance  is  due  to  the  tjnited  States  other  than 
pharmacists  of  poisonous  substances  sold  exclusively  for  use  in  the  arts,  or 
as  insecticides,  when  such  substances  are  sold  in  unbroken  packages  bearing 
labels  having  plainly  printed  upon  them  the  name  of  the  contents,  the  word 
*-*  poison,"  when  practicable  the  name  of  at  least  one  suitable  antidote,  and 
the  tiame  and  address  of  the  vender.    [36  Stat.  L.  817.] 

Sec.  2.  [Licenses  to  practice  —  application  —  qualiflcation  of  appli- 
cants.] That  every  person  whose  permanent  allegiance  is  due  to  the  United 
States  now  practicing  as  a  pharmacist  or  desiring  to  practice  as  a  pharmacist 
in  the  consular  districts  in  China  shall  file  with  the  consul  an  application, 
duly  verified  under  oath,  setting  forth  the  name  and  age  of  the  applicant, 
the  place  or  places  at  which  he  pursued  and  the  time  spent  in  the  study  of 
pharmacy,  the  experience  which  the  applicant  has  had  in  compounding  phy- 
sicians'  prescriptions  under  the  direction  of  a  licensed  pharmacist,  and  the 
name  and  location  of  the  school  or  college  of  pharmacy,  if  any,  of  which  he 
is  a  graduate,  and  shall  submit  evidence  sufficient  to  show  to  the  satisfaction 
of  said  consul  that  he  is  of  good  moral  character  and'Uot  addicted  to  the  use' 
of  alcoholic  liquors  or  narcotic  drugs  so  as  to  render  him  unfit  to  practice 
pharmacy:  Provided,  That  applicants  shall  not  be  less  than  twenty-one 
years  of  age  and  shall  have  had  at  least  four  years'  experience  in  the  prac- 
tice of  pharmacy  or  shall  have  served  three  years  under  the  instruction  of  a 
regularly  licensed  pharmacist,  and  any  applicant  who  has  been  graduated 
from  a  school  or  college  of  pharmacy  recognized  by  the  proper  board  of  his 
State,  Territory,  District  of  Columbia,  or  other  possession  of  the  United 
States  as  in  good  standing  shall  be  entitled  to  practice  upon  presentation 
of  his  diploma.    [38  Stat.  L.  818.] 

Sec.  3.  [Issuance  of  license.]  That  if  the  applicant  for  license  as  a 
pharmacist  has  complied  with  the  requirements  of  the  preceding  section,  the 
consul  shall  issue  to  him  a  license  which. shall  entitle  him  to  practice  phar- 
macy in  the  consular  districts  of  the  United  States  in  China,  subject  to  the 
provisions  of  this  Act.    [38  Stat.  L.  819.] 

Sec.  4.  [Revocation  of  license  —  grounds.]  That  the  license  of  any  per- 
son whose  permanent  allegiance  is  due  to  the  United  States  to  practice  phar- 
macy in  the  consular  districts  of  the  United  States  in  China  may  be  revoked 
by  the  consul  if  such  person  be  found  to  have  obtained  such  license  by  fraud, 
or  be  addicted  to  the  use  of  any  narcotic  or  stimulant,  or  to  be  suffering  from 
physical  or  mental  disease,  in  such  manner  and  to  such  extent  as  to  render 
it  expedient  that  in  the  interests  of  the  public  his  license  be  canceled ;  or  to 
be  of  an  immoral  character ;  or  if  such  person  be  convicted  in  any  court  of 
competent  jurisdiction  of  any  offense  involving  moral  turpitude.  It  shall 
be  the  duty  of  the  consul  to  investigate  any  case  in  which  it  is  discovered  by 
him  or  made  to  appear  to  his  satisfaction  that  any  license  issued  under  the 
provisions  of  this  Act  is  revocable  and  shall,  after  full  hearing,  if  in  his 
judgment  the  facts  warrant  it,  revoke  such  license.    [38  Stat.  L.  819.] 
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Sec.  5.  [License  displayed  in  place  of  business.]  That  every  license  to 
practice  pharmacy  shall  be  conspicuously  displayed  by  the  person  to  whom 
the  same  has  been  issued  in  the  pharmacy,  drug  store,  or  place  of  business,  if 
any,  of  which  the  said  person  is  the  owner  or  part  owner  or  manager.  [38 
Stat.  L.  819.] 

Sec.  6.  [Sale,  etc.,  of  certain  poisons  —  necessity  of  written  order  or 
prescription  —  preservation  of  order.]  That  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  whose  permanent  allegiance  is  due  to  the  United 
States,  either  personally  or  by  servant  or  agent  or  as  the  servant  or  agent 
of  any  other  person  or  of  any  firm  or  corporation,  to  sell,  furnish,  or  give 
away  any  cocaine,  salts  of  cocaine,  or  preparation  containing  cocaine  or  salts 
of  cocaine,  or  morphine  or  preparation  containing  morphine  or  salts  of 
morphine,  or  any  opium  or  preparation  containing  opium,  or  any  chloral 
hydrate  or  preparation  containing  chloral  hydrate,  except  upon  the  original 
written  order  or  prescription  of  a  recognized  and  reputable  practitioner  of 
medicine,  dentistry,  or  veterinary  medicine,  which  order  or  prescription  shall 
be  dated  and  shall  contain  the  name  of  the  person  for  whom  prescribed,  or, 
if  ordered  by  a  practitioner  of  veterinary  medicine,  shall  state  the  kind  of 
animal  for  which  ordered  and  shall  be  signed  by  the  person  giving  the  order 
or  prescription.  Such  order  or  prescription  shall  be,  for  a  period  of  three 
years,  retained  on  file  by  the  person,  firm,  or  corporation  who  compoimds  or 
dispenses  the  article  ordered  or  prescribed,  and  it  shall  not  be  compounded 
or  dispensed  after  the  first  time  except  upon  the  written  order  of  the  orig- 
inal prescriber:  Provided,  That  the  above  provisions  shall  not  apply  to 
preparations  containing  not  more  than  two  grains  of  opium,  or  not  more 
than  one-quarter  grain  of  morphine,  or  not  more  than  one-quarter  grain  of 
cocaine,  or  not  more  than  two  grains  of  chloral  hydrate  in  the  fluid  ounce, 
or,  if  a  solid  preparation,  in  one  avoirdupois  ounce.  The  above  provisions 
shall  not  apply  to  preparations  sold  in  good  faith  for  diarrhea  and  cholera, 
each  bottle  or  package  of  which  is  accompanied  by  specific  directions  for  use 
and  caution  against  habitual  use,  nor  to  liniments  or  ointments  sold  in  good 
faith  as  such  when  plainly  labeled  *'  for  external  use  only,''  nor  to  powder 
of  ipecac  and  opium,  commonly  known  as  Dover's  powder,  when  sold  in 
quantities  not  exceeding  twenty  grains :  Provided  further,  That  the  pro- 
visions of  this  section  shall  not  be  construed  to  permit  the  selling,  furnish- 
ing, giving  away,  or  prescribing  for  the  use  of  any  habitual  users  of  the  same 
any  cocaine,  salts  of  cocaine,  or  preparation  containing  cocaine  or  salts  of 
cocaine,  or  morphine  or  salts  of  morphine,  or  preparations  containing  mor- 
phine or  salts  of  morphine,  or  any  opium  or  preparation  containing  opium, 
or  any  chloral  hydrate  or  preparation  containing  chloral  hydrate.  But  this 
proviso  shall  not  be  construed  to  prevent  any  recognized  or  reputable  prac- 
titioner of  medicine  whose  permanent  allegiance  is  due  to  the  United  States 
from  furnishing  in  good  faith  for  the  use  of  any  habitual  user  of  narcotic 
drugs  who  is  under  his  professional  care  such  substances  as  he  may  deem 
necessary  for  their  treatment,  when  such  prescriptions  are  not  given  or  sub- 
stances furnished  for  the  purpose  of  evading  the  provisions  of  this  section. 
But  the  provisions  of  this  section  shall  not  apply  to  sales  at  wholesale 
between  jobbers,  manufacturers,  and  retail  druggists,  hospitals,  and  scien- 
tific or  public  institutions.     [38  Stat.  L.  819.] 
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Sec.  7.  [Sale,  etc.,  of  certain  other  poisons  —  regulations  governing  — 
packages  labeled  —  record  kept  of  sales,  etc.]  That  it  shall  be  unlawful  for 
any  person,  firm,  or  corporation  whose  permanent  allegiance  is  due  to  the 
United  States  to  sell  or  deliver  to  any  other  person  any  of  the  following- 
described  substances,  or  any  poisonous  compound,  combination,  or  prepara- 
tion thereof,  to  wit:  The  compounds  of  and  salts  of  antipoiony,  arsenic, 
barium,  chromium,  copper,  gold,  lead,  mercury,  silver,  and  zinc,  the  caustic 
hydrates  of  sodium  and  potassium,  solution  or  water  of  ammonia,  methyl 
alcohol,  paregoric,  the  concentrated  mineral  acids,  oxalic  and  hydrocyanic 
acids  and  their  salts,  yellow  phosphorus,  Paris  green,  carbolic  acid,  the  essen- 
tial oils  of  almonds,  pennyroyal,  tansy,  rue,  and  savin ;  croton  oil,  creosote, 
chloroform,  cantharides,  or  aconite,  belladonna,  bitter  almonds,  colchicum, 
cotton  root,  cocculus  indicus,  conium,  cannibis  indica,  digitalis,  ergot,  hyoscy- 
amus,  ignatia,  lobelia,  nux  vomica,  physostigma,  Phytolacca,  strophanthus, 
stramonium,  veratrum  viride,  or  any  of  the  poisonous  alkaloids  or  alkaloidal 
salts  derived  from  the  foregoing,  or  any  other  poisonous  alkaloids  or  their 
salts,  or  any  other  virulent  poison,  except  in  the  manner  following,  and, 
moreover,  if  the  applicant  be  less  than  eighteen  years  of  age,  except  upon 
the  written  order  of  a  person  known  or  believed  to  be  an  adult. 

It  shall  first  be  learned,  by  due  inquiry,  that  the  person  to  whom  delivery 
is  about  to  be  made  is  aware  of  the  poisonous  character  of  the  substance  and 
that  it  is  desired  for  a  lawful  purpose,  and  the  box,  bottle,  or  other  package 
shall  be  plainly  labeled  with  the  name  of  the  substance,  the  word  **  Poison," 
the  name  of  at  least  one  suitable  antidote,  when  practicable,  and  the  name 
and  address  of  the  person,  firm,  or  corporation  dispensing  the  substance. 
And  before  delivery  be  made  of  any  of  the  foregoing  substances,  excepting 
solution  or  water  of  ammonia  and  sulphate  of  copper,  there  shall  be  recorded 
in  a  book  kept  for  that  purpose  the  name  of  the  article,  the  quantity 
delivered,  the  purpose  for  which  it  is  to  be  used,  the  date  of  delivery,  the 
name  and  address  of  the  person  for  whom  it  is  procured,  and  the  name  of 
the  individual  personally  dispensing  the  same ;  and  said  book  shall  be  pre- 
served by  the  owner  thereof  for  at  least  three  years  after  the  date  of  the 
last  entry  therein.  The  foregoing  provisions  shall  not  apply  to  articles  dis- 
pensed upon  the  order  of  persons  believed  by  the  dispenser  to  be  recognized 
and  reputable  practitioners  of  medicine,  dentistry,  or  veterinary  surgery : 
Provided,  That  when  a  physician  writes  upon  his  prescription  a  request  that 
it  be  marked  or  labeled  **  Poison  *'  the  pharmacist  shall,  in  the  case  of 
liquids,  place  the  same  in  a  colored  glass,  roughened  bottle,  of  the  kind  com- 
monly taiown  in  trade  as  a  *'  poison  bottle,*'  and,  in  the  case  of  dry  sub- 
stances, he  shall  place  a  poison  label  upon  the  container.  The  record  of  sale 
and  delivery  above  mentioned  shall  not  be  required  of  manufacturers  and 
wholesalers  who  shall  sell  any  of  the  foregoing  substances  at  wholesale  to 
licensed  pharmacists,  but  the  box,  bottle,  or  other  package  containing  such 
substance,  when  sold  at  wholesale,  shall  be  properly  labeled  with  the  name 
of  the  substance,  the  word  *'  Poison,"  and  the  name  and  address  of  the 
manufacturer  or  wholesaler :  Provided  further,  That  it  shall  not  be  neces- 
sary, in  sales  either  at  wholesale  or  at  retail,  to  place  a  poison  label  upon, 
nor  to  record  the  delivery  of,  the  sulphide  of  antimony,  or  the  oxide  or  car- 
bonate of  zinc,  or  of  colors  ground  in  oil  and  intended  for  use  as  paints,  or 
calomel ;  nor  in  the  case  of  preparations  containing  any  of  the  substances 
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named  in  this  section,  when  a  single  box,  bottle,  or  other  package,  or  when 
the  bulk  of  one-half  fluid  ounce  or  the  weight  of  one-half  avoirdupois  ounce 
does  not  contain  more  than  an  adult  medicinal  dose  of  such  substance ;  nor, 
in  the  case  of  liniments  or  ointments  sold  in  good  faith  as  such,  wlien 
plainly  labeled  **  For  external  use  only  ";  nor,  in  the  case  of  preparations 
put  up  and  sold  in  the  form  of  pills,  tablets,  or  lozenges,  containing  any  of 
the  substances  enumerated  in  this  section  and  intended  for  internal  use, 
when  the  dose  recommended  does  not  contain  more  than  one-fourth  of  an 
adult  medicinal  dose  of  such  substance. 

For  the  purpose  of  this  and  of  every  other  section  of  this  Act  no  box, 
bottle,  or  other  package  shall  be  regarded  as  having  been  labeled  ''  Poison  " 
unless  the  word  *'  Poison  ''  appears  conspicuously  thereon,  printed  in  plain, 
uncondensed  gothic  letters  in  red  ink.     [38  Stat.  L.  820.] 

Sec.  8.  [Fraudulent  representations.]  That  no  person,  firm,  or  corpora- 
tion whose  permanent  allegiance  is  due  to  the  United  States  seeking  to  pro- 
cure in  the  consular  districts  of  the  United  States  in  China  any  substance 
the  sale  of  which  is  regulated  by  the  provisions  of  this  Act  shall  make  any- 
fraudulent  representations  so  as  to  evade  or  defeat  the  restrictions  herein 
imposed.     [38  Stat.  L.  821.] 

Sec.  9.  [Preservation  of  prescriptions  —  copies  supplied  —  inspection 
permitted  —  container  of  drugs  labeled.]  That  every  person,  firm,  or  cor- 
poration whose  permanent  allegiance  is  due  to  the  United  States  owning, 
partly  owning,  or  managing  a  drug  store  or  pharmacy  shall  keep  in  his 
place  of  business  a  suitable  book  or  file,  in  which  shall  be  preserved  for  a 
period  of  not  less  than  three  years  the  original  of  every  prescription  com- 
pounded or  dispensed  at  such  store  or  pharmacy,  or  a  copy  of  such  pre- 
scription, except  when  the  preservation  of  the  original  is  required  by  sec- 
tion six  of  this  Act.  Upon  request  the  owner,  part  owner,  or  manager  of 
such  store  shall  furnish  to  the  prescribing  physician,  or  to  the  person  for 
whom  such  prescription  was  compounded  or  dispensed,  a  true  and  correct 
copy  thereof.  Any  prescription  required  by  section  six  of  this  Act,  and 
any  prescription  for,  or  register  of  sales  of,  substances  mentioned  in  sec- 
tion six  of  this  Act  shall  at  all  times  be  open  to  inspection  by  duly  author- 
ized consular  officers  in  the  consular  districts  of  the  United  States  in  China. 
No  person,  firm,  or  corporation  whose  permanent  allegiance  is  due  to  the 
United  States  shall,  in  a  consular  district,  compound  or  dispense  any  drug 
or  drugs  or  deliver  the  same  to  any  other  person  without  marking  on  the 
container  thereof  the  name  of  the  drug  or  drugs  contained  therein  and 
directions  for  using  the  same.    [38  Stat.  L.  821.] 

Sec.  10.  [Unlicensed  pharmacists — ^use  of  title  prohibited.]  That  it 
shall  be  unlawful  for  any  person  whose  permanent  allegiance  is  due  to  the 
United  States,  not  legally  licensed  as  a  pharmacist,  to  take,  use,  or  exhibit 
the  title  of  pharmacist,  or  licensed  or  registered  pharmacist,  or  the  title  of 
druggist  or  apothecary,  or  any  other  title  or  description  of  like  import. 
[38  Stat.  L.  821.] 

Sec.  11.  [Penalties  —  enforcement.]  That  any  person,  firm,  or  corpo- 
ration, whose  permanent  allegiance  is  due  to  the  United  States,  violating 
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any  of  the  provisions  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  ptinished  by  a  fine  of  not  less  than 
$50  and  not  more  than  $100  or  by  imprisonment  for  not  less  than  one  month 
and  not  more  than  sixty  days,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court,  and  if  the  offense  be  continuing  in  its  character 
each  week  or  part  of  a  week  during  which  it  continues  shall  constitute  a 
separate  and  distinct  offense.  And  it  shall  be  the  duty  of  the  consular  and 
judicial  oflScers  of  the  United  States  in  China  to  enforce  the  provisions  of 
this  act.     [38  Stat  L.  821,] 

Sec.  12.  [**  Consul  "  defined.]  That  the  word  **  Consul ''  as  used  in 
this  Act  shall  mean  the  consular  officer  in  charge  of  the  district  concerned. 
[38  Stat  L.  822.] 

For  general  provisions  relating  to  consuls  and  other  diplomatic  officers  see  Diplo- 
matic Ain>  Ck>NBX3XJiB  Officbbs. 

Skc.  13.  [Effect  of  Act  as  modifying  or  revoking  former  Act.]  That 
nothing  in  this  Act  shall  be  construed  as  modifying  or  revoking  any  of  the 
provisions  of  the  Act  of  Congress  of  February  twenty-third,  eighteen  hun- 
dred and  eighty-seven,  entitled  **An  Act  to  provide  for  the  execution  of 
the  provisions  of  article  second  of  the  treaty  concluded  between  the  United 
States  of  America  and  the  Emperor  of  China  on  the  seventeenth  day  x)f 
November,  eighteen  hundred  and  eighty,  and  proclaimed  by  the  President 
of  the  United  States  the  fifth  day  of  October,  eighteen  hundred  and  eighty- 
one.''     [38  Stat  L.  821,] 

For  the  Act  of  Feb.  2Z,  1887,  ch.  210,  mentioned  in  the  text,  see  Imports  and  Expobts. 


FORAKER  ACT 

See  PoRTO  Rico 


FORCE  ACT 

See  Judiciary 


FOREIGN  COINS 

See  Coinage,  Mints  and  Assay  Offices;  Penal  Laws 


FOREIGN  relations 

See  Chinese  Exclusion;  Diplomatic  and  Consular  Officers;  Extradi- 
tion; Immigration;  Neutrality;  Passports;  Penal  Laws 
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FOREST  RESERVATIONS 

See  Timber  Lands  and  Forest  Reserves 


FOREST  TRANSFER  ACT 

See  Timber  Lands  and  Forest  Reserves 


FORFEITURE  ACT 
(RAILROAD  LAND  GRANTS) 

See  Public  Lands 

FORGERY 

See  Penal  Laws 

FRAUD 

For  fraud  in  connection  with  the  various  departments  of  the  government, 
consult  the  General  Index 


FREE  COINAGE  OF  GOLD  ACT 

See  Coinage,  Mints,  and  Assay  Offices 


FREEDMEN 

R.  S.  2032.  Certain  Ads  Continued  in  Force,  409. 

R.  S,  2033.  Such  Laws  to  Be  Enforced  by  Secretary  of  TTar,  409. 

R*  S«  2034.  Accounts  for  Expenditures^  etc.,  to  Be  Paid  from  What  Fund, 

and  How  J  409. 
R.  S.  2037.  Who  to  Be  Deemed  Wife  and  Children  of  Colored  Soldiers,  410. 

Ad  of  March  S,  1879,  ch.  182,  410. 

Sec,  2.  Bounty  to  Colored  Soldiers,  How  Paid,  etc.,  410. 

Adof  July  1,1902,  ch.l351,  411. 

Sec.  1.  Retained  Bounty  Fund —  Disposition,  411. 

CROSS-REFERENCES 

Howard  University,  see  EDUCATION. 

Freedmen's  Hospital,  see  HOSPITALS  AND  ASYLUMS. 


Sec.  2032.  [Certain  acts  continued  in  force.]  All  laws  an(}  parts  of 
laws  pertaining  to  the  collection  and  payment  of  bounty,  prize-money,  and 
other  legitimate  claims  of  colored  soldiers,  sailors,  and  marines,  or  their 
heirs,  shall  remain  in  force  until  otherwise  ordered  by  Congress.     [R.  S.] 

Act  of  June  10,  1872,  ch.  415,  17  Stat.  L.  366. 

Sections  2082  to  2038,  inclusive,  constitute  title  XXVII  of  the  ReTised  Statutes, 
"  The  Freedmen." 

R.  S.  sec.  2038  relating  to  the  Freedmen's  Hospital  in  the  District,  of  Columbia  is 
given  under  Hospitals  akd  Asylums. 

Refund  of  money  exacted  by  customs  in  cases  where  application  had  been  made 

officers. —  This   section   did   not   preclude  within    one    year    from    such    payment, 

the  refunding  of  moneys  improperly  ex-  (1890)   19  Op'.  Atty.-Gen.  646. 
acted  from  and  paid  by  vessels  proceeding  As    to    government   grant    of   land   to 

to  unlade  at  places  other  than  a  port  of  "  heads    of    families "    of    freedmen,    see 

entry,  by  the  Secretary  of  the  Treasury,  Green  v.  Niver,   (1894)  43  S.  0.  359,  21 

without  formal  protest  by  the  applicant,  S.  E.  263. 

Sec.  2093.  [Such  laws  to  be  enforced  by  Secretary  of  War.]  The  Sec- 
retary of  War  is  authorized  to  carry  into  effect  all  laws  and  parts  of  laws 
referred  to  in  the  preceding  section,  and  to  this  end  he  may  employ  such 
clerical  force  as  he  deems  necessary.    [R.  S.]         ' 

Act  of  June  10,  1872.  ch.  415,  17  Stat.  L.  366. 

Sec.  2034.  [Accounts  for  expenditures/  etc.,  to  be  paid  from  what 
fund,  and  how  J  Where  accounts  have  been  rendered  for  necessary  expen- 
ditures incurred  for  refugees  or  freedmen,  under  the  sanction  of  the  proper 
officers,  but  which  cannot  be  settled  for  want  of  specific  appropriations,  the 

[409] 
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same  may  be  paid  out  of  the  fund  for  the  relief  of  refugees  and  freedmen^ 
on  the  approval  of  the  Secretary  of  War.    [R,  8.] 

Act  of  June  15.  1866,  ch.  123,  14  Stat.  L.  65. 

The  word  "  of  "  between  the  words  "  secretary  "  and  "  war  "  in  this  section,  as  above 
given,  was  inserted  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  244. 
This  section  may  be  regarded  as  obsolete. 

R.  S.  sec.  2035.     This  section  was  as  follows: 

"  Sec.  2036.  The  Secretary  of  War  is  constituted  the  lawful  custodian  of  a  retained 
bounty  fund,  which  has  been  derived  from  a  portion  of  the  State  bounties  of  certain 
colored  soldiers  enlisted  in  Virginia  and  North  Carolina,  during  the  years  1864  and 
1865,  and  which,  by  virtue  of  General  Orders  No.  90,  Department  of  Virginia  and 
North  Carolina,  was  held  by  the  Superintendent  of  Freedmen's  Affairs,  but  was  turned 
over  to  the  Bureau  upon  its  organization ;  and  the  Secretary  of  War  shall  hold  the 
fund  as  trustee  for  the  benefit  of  such  colored  soldiers  or  their  le^al  representatives, 
to  whom  the  same  shall  be  paid  upon  their  application  or  discovery.  Act  of  March  2, 
1867,  ch.  186,  14  Stat.  L.  545. 

It  was  expressly  repealed  by  a  provision  contained  in  the  Deficiencies  Appropriation 
Act  of  July  1,  1902,  ch.  1361,  32  Stat.  L.  556,  given  infray  p.  411. 

R.  S.  sec.  2036.    This  section  was  as  follows: 

"  Sec.  2036.  The  Secretary  of  War  is  empowered  to  invest  the  fund,  or  any  portion 
thereof,  in  bonds  of  the  United  States,  for  the  exclusive  benefit  of  such  colored  soldiers 
or  their  legal  representatives ;  but  a  sufficient .  amount  of  the  same  in  cash  may  be 
retained  uninvested  to  meet  all  lawful  claims  thereupon  that  will  probably  be  presented 
for  payment" 

Act  of  March  2,  1867.  ch.  186,  14  Stat.  L.  645. 

It  was  superseded  by  the  repeal  of  R.  S.  sec.  2035  and  the  transfer  of  the  fund 
mentioned  to  the  Treasury  by  a  provision  of  the  Act  of  July  1,  1902,  ch.  1361,  §  1, 
infra,  p.  411. 

Sec.  2037.  [Who  to  be  deemed  wife  and  children  of  colored  soldiers.] 

In  determining  who  is  the  wife  or  child  of  any  colored  soldier,  within  the 
meaning  of  this  Title,  evidence  that  the  soldier  and  the  woman  claimed  to  be 
his  wife  cohabited  or  associated  as  husband  and  wife,  and  so  continued  to 
cohabit  or  associate  at  the  time  of  enlistment,  or  evidence  that  a  form  of  mar- 
riage, whether  such  marriage  was  authorized  or  recognized  by  law  or  not, 
was  entered  into  by  them,  and  that  the  parties  thereafter  lived  together  as 
husband  and  wife,  and  so  continued  to  live  together  at  the  time  of  the  enlist- 
ment, shall  be  deemed  sufficient  proof  of  marriage ;  and  the  children  born  of 
any  such  marriage  shall  be  taken  to  be  the  children  embraced  within  the 
provisions  of  this  Title,  whether  such  marriage  was  or  was  not  dissolved  at 
the  time  of  the  enlistment.  [22.  )S.] 

Res.  No.  29  of  March  3,  1865,  13  Stat.  L.  671. 

Proof    of    marriage. —  The    distinction  extends  only  to  the  marriage  of  the  soldier, 

made  by  statute  between  colored  and  other  and  does  not  affect  that  of  his  parents  or 

soldiers  in  pension  cases,  etc.,  in  regard  other  relatives.     (1879)   16  Op.  Atty.-Gren. 

to  proof  of  marriage  (R.  S.  sec.  2037  here  630. 
given  and  R.  S.  sec.  4705,  see  Pensions), 


Sec.  2.  [Bounty  to  colored  soldiers,  how  paid,  etc.]  That  all  sums  due 
upon  certificates  issued,  or  which  may  be  issued  by  the  accounting  officers 
of  the  Treasury  in  settlement  of  claims  for  pay,  bounty,  prize  money,  or 
other  moneys  due  to  colored  soldiers,  sailors  or  marines,  or  their  legal 
representatives,  shall  be  paid  by  the  officers  of  the  Pay  Department  of  the 
Army,  under  the  direction  of  the  Paymaster  General,  who  is  already  charged 
with  the  payment  of  like  dues  to  white  soldiers:  Provided,  first,  That  no 
such  certificate  shall  be  issued  until  it  shall  have  been  ascertained  that  the 
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application  is  made  by  the  original  claimant,  or,  if  he  be  dead,  by  his  true 
living  legal  representative,  nor  until  the  identity  of  such  claimant  or  repre- 
sentative as  the  case  may  be,  shall  have  been  duly  established :  Provided, 
That  if  an  agent  or  attorney  be  employed,  the  allowance  for  his  services 
shall  not  in  any  case  exceed  that  contemplated  in  the  scale  of  fees  and  allow- 
ances fixed  by  the  second  section  of  a  joint  resolution  approved  July 
twenty  sixth,  eighteen  hundred  and  sixty  six,  entitled  "  Joint  resolution 
amendatory  of  a  joint  resolution  respecting  bounties  to  colored  soldiers, 
and  the  pensions,  bounties,  and  allowances  to  their  heirs",  approved  June 
fifteenth,  eighteen  hundred  and  sixty  six,  •  •  •  An[d]  no  power  of 
attorney,  transfer  or  assignment  of  the  amount  of  such  claims,  or  any  part 
thereof,  shall  in  any  case  be  recognized.    [20  Stat.  L,  402,  403,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1879,  ch.  182. 

The  omitted  part  (preceding  the  last  sentence)  reads  as  follows:  "and  such  allow- 
ance shall  be  stated  in  a  separate  certificate  in  favor  of  the  agent  or  attorney  simul- 
taneously with  the  issue  of  a  certificate  for  the  amount  due  the  ^claimant :  Provided 
further,  That  the  amoimt  due  the  claimant,  or  his  living  representative,'  or  the  balance 
due  after  deducting  the  attorney's  fee,  if  any,  shall  be  paid  only  to  the  party  named 
in  the  certificate,  and  in  current  funds  or  by  post  office  money  order,  and  not  by  checks 
or  drafts;  " 

This  part  is  repealed  by  provisions  contained  in  the  Deficiencies  Appropriation  Act 
of  Feb.  1,  1888,  ch.  4,  and  the  Sundry  Civil  Appropriation  Act  of  July  1,  1898,  ch.  546. 
These  repealing  provisions  read  as  follows: 

*'  That  so  much  of  section  two  of  the  sundry  civil  appropriation  act,  approved  March 
third,  eiff^hteen  hundred  and  seventy-nine,  as  provides  that  amounts  due  upon  certifi- 
cates issued,  or  which  may  be  issued,  by  the  accounting  officers  of  the  Treasury,  in 
settlement  of  claims  for  pay,  bounty,  price-money,  or  other  moneys  due  to  colored 
soldiers,  sailors,  or  marines,  or  their  legal  representatives,  shall  be  paid  only  to  the 
party  named  in  the  certificate,  and  in  current  funds  or  by  post-office  money-order, 
and  not  by  check  or  drafts,  be,  and  the  same  is  hereby,  repealed;  and  hereafter  the 
said  claims  of  colored  soldiers,  sailors,  and  marines  shall  be  paid  in  the  same  manner 
as  similar  claims  are  paid  to  white  soldiers,  sailors,  and  marines."     \25  Stat  L.  9.1 

"  That  so  much  of  the  sundry  civil  appropriation  Act  of  March  third,  eighteen  - 
hundred  and  seventy-nine,  as  requires  in  the  settlement  of  claims  for  pay,  bounty,  prize 
money  or  other  moneys  due  to  colored  soldiers,  sailors,  or  marines,  or  their  legal 
representatives,  that  the  amoimt  allowed  as  attorneys'  fees  be  stated  in  a  separate 
certificate  in  favor  of  the  agent  or  attorney,  be,  and  the  same  is  hereby,  repealed." 
[30  Stat,  L.  6^0,1 

The  fees  allowed  by  the  resolution  above  referred  to  (Res.  No.  86  of  July  26,  1866, 
14  Stat.  L.  368).  are  "for  the  preparation  and  prosecution  of  claims  for,  and  the 
collection  and  remittances  of  all  sums  not  exceeding  fifty  dollars,  five  dollars;  for 
sums  exceeding  fifty  and  less  than  one  hundred  dollars,  seven  dollars  and  fifty  cents} 
and  for  all  sums  exceedinfi;  one  hundred  dollars,  the  sum  of  ten  dollars." 


[Sec.  1.]  [Retained  bounty  fund  —  disposition.]  Retaii^ed  bounty 
FUND:  That  section  two  thousand  and  thirty-five  of  the  Revised  Statutes 
is  hereby  repealed,  and  the  unexpended  balance  of  the  fund  formerly  in  the 
custody  of  the  Preedmen's  Bureau  and  referred  to  in  said  section  is  hereby 
covered  into  the  Treasury  as  *'  Miscellaneous  receipts  ":  Provided,  That 
upon  application  by  parties  entitled  to  any  portion  of  the  moneys  so  cov- 
ered in,  the  Secretary  of  the  Treasury  is  authorized  and  directed  to  pay 
the  amount  found  due  in  the  same  manner  and  from  the  same  appropria- 
tion as  claims  for  bounty  to  volunteer  soldiers  are  now  paid.  [32  Stat,  L. 
556.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  1,  1902,  ch.  1351. 
For  the  provisions  of  R.  S.  sec.  2035,  which  was  repealed  by  the  above  provision, 
flee  tftifNno,  p.  410. 


FREE  HOMESTEAD  ACT 

See  Public  Lands 


FRENCH  SPOLIATION  CLAIMS  ACT 

See  Claims 
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Ad  of  May  26,  1900,  ch,  663  ("  Lac^  Law  "),  412. 

Sec.  1.  Preservation^  etc.,  of  Game  and  Wild  Birds,  412. 

5.  Animals,  etc..  Subject  to  Laws  of  State  into  Which  Transported,  413. 

Ad  of  June  3,  1902,  ch,  983,  413. 

Eggs  of  Oame  Birds  —  Importation  for  Propagation,  413. 

Ad  of  March  4, 1913,  ch.  146,  414. 

Sec,  1.  Protedion  of  Migratory  Birds,  414. 

CROSS-REFERENCES 

In  Alaska,  see  ALASKA. 

Importation  of  Eggs  of  Oame  Birds,  see  CUSTOMS  DUTIES, 
In  Indian  Lands,  see  INDIANS, 
Importation  or  Transportation,  see  PENAL  LAWS. 

In  Public  Parks  and  Timber  Reserves,  see  PUBLIC  PARKS;  TIMBER 
LANDS  AND  FOREST  RESERVES. 


An  Act  To  enlarge  the  powers  of  the  Department  of  Agriculture^  prohibit 
the  transportation  by  interstate  commerce  of  game  killed  in  violation 
of  local  laws,  and  for  other  purposes. 

[Act  of  May  25,  1900,  ch.  553,  31  Stat,  L,  187.] 

[Sec.  1.]  [Preservation,  etc.,  of  game  and  wild  birds.]  That  the  duties 
and  powers  of  the  Department  of  Agriculture  are  hereby  enlarged  so  as  to 
include  the  preservation,  distribution,  introduction,  and  restoration  of  game 
birds  and  other  wild  birds.  The  Secretary  of  Agriculture  is  hereby  author- 
ized to  adopt  such  measures  as  may  be  necessary  to  carry  out  the  purposes 
of  this  Act  and  to  purchase  such  game  birds  and  other  wild  birds  as  may 
be  required  therefor,  subject,  however,  to  the  laws  of  the  various  States  and 
Territories.  The  object  and  purpose  of  this  Act  is  to  aid  in  the  restoration 
of  such  birds  in  those  parts  of  the  United  States  adapted  thereto  where  the 
same  have  become  scarce  or  extinct,  and  also  to  regulate  the  introduction 
of  American  or  foreign  birds  or  animals  in  localities  where  they  have  not 

[4121 


GAME  ANIMALS  AND  BIRDS  413 

heretofore  existed.    The  Secretary  of  Agriculture  shall  from  time  to  time 

collect  and  publish  useful  information  as  to  the  propagation,  uses,  and 

preservation  of  such  birds.    And  the  Secretary  of  Agriculture  shall  make 

and  publish  all  needful  rules  and  regulations  for  carrying  out  the  purposes 

of  this  Act,  and  shall  expend  for  said  purposes  such  sums  as  Congress  may 

appropriate  therefor.    [31  8iai.  L.  167.] 

This  and  the  following  section  5  are  from  the  Act  known  as  the  ^'Lacey  Law." 
The  other  sections  of  this  Act,  sections  2,  3,  and  4  were  incorporated  in  the  Penal  Laws 
of  1909,  ch.  9,  §{  241-244,  and  repealed  by  section  341  thereof.    See  Psnal  Laws. 

Sec.  5.  [Animals,  etc.,  subject  to  laws  of  State  into  which  transported.] 
That  all  dead  bodies,  or  parts  thereof,  of  any  foreign  game  animals,  or 
game  or  song  birds,  the  importation  of  which  is  prohibited,  or  the  dead 
bodies,  or  parts  thereof,  of  any  wild  game  animals,  or  game  or  song  birds 
transported  into  any  State  or  Territory,  or  remaining  therein  for  use,  con- 
sumption, sale,  or  storage  therein,  shall  upon  arrival  in  such  State  or  Terri- 
tory be  subject  to  the 'operation  and  effect  of  the  laws  of  such  State  or  Terri- 
tory enacted  in  the  exercise  of  its  police  powers,  to  the  same  extent  and  in 
the  same  manner. as  though  such  animals  or  birds  had  been  produced  in 
such  State  or  Territory,  and  shall  not  be  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  packages  or  otherwise.  •  •  •  [51 
8iat.  L.  188,] 

See  the  note  to  the  preceding  section  5  of  this  Act. 

A  further  provision  of  this  section  that  *'  this  Act  shall  not  prevent  the  importation, 
transportation,  or  sale  of  birds  or  bird  plumage  manufactured  from  the  feathers  of 
barnyard  fowl/'  wu  incorporated  in  the  Penal  Laws  of  1909,  ch.  9,  {  242.  See  PfeNAL 
Laws. 

Dead  bodies  or  parts  thereof. —  The  ex-  shipments.-- This  section  confers  on  any 

pression  ''that  all  dead  bodies  or  parts  state  the  right  to  enact  laws  prohibiting 

thereof,    of    any    foreign   game    animals,  the  possession  of  dead  game  within  certain 

or    game    or    song    birds,    the    importa-  periods,  whether  taken  within  or  without 

tion  of  which  is  prohibited,"  etc.,  refers  the  state.     People  v.  Hesterberg,    (1906) 

to  the  animals  and  birds  the  importation  184  N.  Y.  126,  76  X.  £.  1032,  6  Ann.  Cas. 

oi  which,  if  living,  is  prohibited  by  the  353,  3  L.  R.  A.  (N.  S.)   163. 
second  section  of  this  Act,  and  does  not  In  State  v.  Heger,  (1905)  194  Mo.  707, 

erohibit  the  importation  of  "  all  dead  93  S.  W.  262,  it  was  held  that  the  Missouri 
[>die8  of  any  foreign  game  animals,"  etc.  statute  (Laws  of  1905,  p.  162,  f  18) 
(1900)  23  Op.  Atty.-Gen.  213.  prohibiting  the  sale  of  game,  whether 
Imported  game  subject  to  police  power  taken  within  or  without  the  etate,  is  not 
of  state. —  'niis  section  places  the  game  invalid  as  a  regulatioh  of  interstate  corn- 
imported  into  any  state  under  the  police  merce,  in  view  of  this  section  providing 
power  of  that  state,  and  makes  it  lawful  that  dead  bodiea  of  foreign  game  animals 
for  the  state  to  legislate  with  reference  transported  into  any  state  shall,  on  at- 
thereto.  Jonesboro,  etc.,  R.  Co.  v.  Adams,  rival  in  the  state,  be  subject  to  the  opera- 
(1915)  117  Ark.  54,  174  S.  W.  527.  tion  of  the  laws  of  the  state, .  enacted 
Validity  of  state  laws  as  to  interstate  in  the  exercise  of  its  police  power. 


An  Act  To  regulate  the  introduction  of  eggs  of  game  birds  for 

propagation. 

[Act  of  June  3,  1902,  ch,  983,  32  Stat.  L.  285.] 

[Eggs  of  game  birds  —  importation  for  propagation.]  That  from  and 
after  the  passage  of  this  Act  the  Secretary  of  Agriculture  shall  have  the 
power  to  authorize  the  importation  of  eggs  of  game  birds  for  purposes  of 
propagation,  and  he  shall  prescribe  all  necessary  rules  and  regulations 
governing  the  importation  of  eggs  of  said  birds  for  such  purposes.  [32 
8tai.  L.  285.] 
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[8ec.  1.]  [Protection  of  migratory  birds.]  •  •  •  All  wild  geese, 
wild  swans,  brant,  wild  ducks,  snipe,  plover,  woodcock,  rail,  wild  pigeoxiB, 
and  all  other  migratory  game  and  insectivorous  birds  which  in  their  nortli- 
em  and  southern  migrations  pass  through  or  do  not  remain  permanently 
the  entire  year  within  the  borders  of  any  State  or  Territory,  shall  hereafter 
be  deemed  to  be  within  the  custody  and  protection  of  the  Government  of  the 
United  States,  and  shall  not  be  destroyed  or  taken  contrary  to  regulations 
hereinafter  provided  therefor. 

The  Department  of  Agriculture  is  hereby  authorized  and  directed  to 
adopt  suitable  regulations  to  give  effect  to  the  previous  paragraph  by  pre- 
scribing and  fixing  closed  seasons,  having  due  regard  to  the  zones  of  tem- 
perature, breeding  habits,  and  times  and  line  of  migratory  flight,  thereby 
enabling  the  department  to  select  and  designate  suitable  districts  for  differ- 
ent portions  of  the  country,  and  it  shall  be  unlawful  to  shoot  or  by  any 
device  kill  or  seize  and  capture  migratory  birds  within  the  protection  of 
this  law  during  said  closed  seasons,  and. any  person  Vho  shall  violate  any 
of  the  provisions  or  regulations  of  this  law  for  the  protection  of  migratory 
birds  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than 
$100  or  imprisoned  not  more  than  ninety  days,  or  both,  in  the  discretion  of 
the  court. 

The  Department  of  Agriculture,  after  the  preparation  of  said  regula- 
tions, shall  cause  the  same  to  be  made  public,  and  shall  allow  a  period  of 
three  months  in  which  said  regulations  may  be  examined  and  considered 
before  final  adoption,  permitting,  when  deemed  proper,  public  hearings 
thereon,  and  after  final  adoption  shall  cause  the  same  to  be  engrossed  and 
submitted  to  the  President  of  the  United  States  for  approval :  Provided, 
however,  That  nothing  herein  contained  shall  be  deemed  to  affect  or  inter- 
fere with  the  local  laws  of  the  States  and  Territories  for  the  protection  of 
nonmigratory  game  or  other  birds  resident  and  breeding  within  their 
borders,  nor  to  prevent  the  States  and  Territories  from  enacting  laws  and 
regulations  to  promote  and  render  efficient  the  regulations  of  the  Depart- 
ment of  Agriculture  provided  under  this  statute.    [37  Stat.  L.  847.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  145. 

Constitutionality. —  This  Act  has  been  the  separate  states  of  this  Union  must 

declared  unconstitutional  by  state  and  fed-  hereafter  be  held   inoperative,  for   there 

eral  courts.    Thus  in  U.  S.  t?.  McCuUagh,  can  be  no  divided  authority  of  the  nation 

(D.  C.  Kan.  1915)  221  Fed.  288,  wherein  and    the   several    states   over   the   single 

the  court,  adverting  to  the  fact  that  it  is  subject  matter  in  issue,  with  either  safety 

indisputaJbly  established  that  the  title  and  to  the  nation  or  security  to  the  citizen, 

exclusive  power  over  wild  game  coming  And    this    for    the    reason,    although    a 

within  the  borders  of  a  state  resides  in  power  of  control  be  delegated  by  the  Con- 

the   state  and   not   in   the  nation,   said:  stitution  to  the  national  government,  still 

**  The  act  challenged  is  believed  to  be  the  such  power  may  be  exercised  by  the  states 

single   instance   in  the  entire   legislative  until    Confess    acts.      But    so    soon   as 

or  judicial  history  of  this  nation,  or  the  Congress,   m  pursuance   of   its  delegated 

composing   states,    in    which    a   contrary  power,  occupies  the  field,  all  state  laws 

view  has  been  expressed.     Unless  a  de-  become  automatically  suspended  and  in< 

parture,  as  radical  in  theory  as  it  is  im-  operative.    Not  only  is  this  true,  but  the 

portant  in  its  effects,  is  to  be  made  from  argument  of  necessity,  so  strongly  urged 

fundamental  principles  long  established  by  on   the   part   of   the   government   at  the 

our  laws,  and  long  acquiesced  in  by  our  hearing,  to  preserve  the  migratory  bird 

people,  the  act  in  question  must  be  held  life  of  the  country  from  extinction,  would 

incapable  of  support  by  any  provision  of  seem  to  the  thoughtful  mind  more  fanci- 

the  organic  law  of  our  country.     If  the  ful  than  real,  and  for  this  reaaon:     The 

act  in  question  shall,  on  any  ground,  or  several  states,  as  has  been  seen,  possess 

for  any  reason,  be  upheld  and  enforced,  the  most  absolute  and  plenary  power  of 

it  must  surely  follow  that  many  laws  of  control   over   the   subject-matter   of  wild 
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animal  and  wild  bird  life  within  tlieir 
territorial  domaina  it  is  possible  to  either 
eonoeive  or  to  grant.  In  the  exercise  of 
this  unlimited  power  the  states  acting 
together  may  beyond  all  question  pro- 
hibit absolutely  and  unconditionally  the 
taking  of  any  such  wild  life  in  any  part 
of  this  country,  either  temporarily  or  for 
all  time.  Hence,  it  turns  out,  the  argu- 
ment of  necessity  for  action  on  the  part 
of  the  government  arises,  not  so  much 
from  any  want  of  power  to  control  on 
the  part  of  the  several  states  as  from 
dissatisfaction  as  to  the  manner  in  which 
aueh  plenary  power  possessed  by  the  sev- 
eral states  is  exercised.  It  ia  quite  ob- 
vious differences  of  opinion  and  difficulties 
of  the  nature  involved  are  inherent  in  the 
very  form  and  structure  of  this  govern- 
ment, subject  to  change  or  correction, 
however,  only  in  the  manner  prescribed  by 
its  founders."  See  to  the  same  effect 
atate  V,  McCullagh,  (1915)  96  Kan.  786, 
153  Pac.   557. 

In  State  V.  Sawyer,  (1915)  113  Me. 
458,  94  Atl.  886,  L.  R.  A.  1916F  1031, 
which  also  held  that  this  Act  was  unconsti- 
tutional, the  court  said:  "In  State  v. 
Snowman,  [1900]  94  Me.  99,  111,  46  Atl. 
815,  818,  80  A.  S.  R.  380,  50  L.  R.  A.  544, 
our  court  said:  'The  fish  in  the  waters 
of  the  state  and  the  game  in  its  forests 
belong  to  the  people  of  the  state  in  their 
sovereign  capacity,  who,  through  their 
representatives,  the  legislature,  have  sole 
control  thereof  and  may  permit  or  pro- 
hibit their  taking.'  This  doctrine  is  recog- 
nized by  all  the  American  courts  and  has 
had  the  uniform  approval  of  the  Supreme 
Court  of  the  United  States  whenever  the 
question  has  been  considered  by  it.  In 
Geeri>.  Connecticut,  (1896)  161  U.  S.  519, 
16  S.  Ct.  600,  40  U.  S.  (L.  ed.)  793, 
the  leading  case  perhaps  on  the  subject, 
Mr.  Justice  White  (now  the  Chief  Jus- 
tice) learnedly  analyzed  the  principles 
upon  which  this  doctrine  rests  and  ex- 
haustively reviewed  the  precedents  in 
which  it  is  securely  established.  And  it 
would  be  needles^  indeed,  to  cite  here 
the  many  authorities  supporting  this  un- 
questioned principle  that  the  states,  prior 
to  the  formation  of  the  national  legisla- 
ture, had  the  power  to  make  laws  and 
regulations  for  the  protection  and  pres- 
ervation of  the  wild  game  within  their 
borders.  Has  that  power  been  granted  to 
the  federal  government?  If  so,  it  must 
be  found  in  either  what  is  called  the  com- 
merce clause  or  the  general  welfare  clause 
of  the  Federal  Constitution.  The  com- 
merce clause  authorizes  Congress  *  to 
regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with 
the  Indian  tribes.'  Const,  art.  1,  §  8. 
Certainly  the  passage  of  wild  birds  in 
their  flight  from  one  state  to  another 
is  not  commerce  between  the  states. 
However  difficult  it  may  be  to  define  with 
precision  the  term   '  commerce,'   as   used 


in  that  clause  of  the  national  (Constitu- 
tion, it  is  undoubtedly  limited  to  the  acts 
of  man,  and  does  not  include  the  natural 
and  uncontrolled  movements  of  wild  game. 
Nor  can  we  perceive  any  reasonable 
ground  for  a  contention  that  the  commerce 
clause  confers  on  Ongress  power  to  regu- 
late the  takinff  of  wild  game  within  the 
states.  Indeed,  it  would  seem  that  all 
possible  contention  on  this  score  has  been 
already  held  untenable  by  the  Supreme 
Court  of  the  United  States  in  several  cases 
where  the  question  has  been  exhaustively 
considered.  In  the  case  of  (3eer  t?.  Con- 
necticut, supra,  the  validity  of  a  statute 
of  that  state,  which  prohibited  the  trans- 
portation of  game  out  of  the  state,  was 
involved.  The  case  was  carried  to  the 
Supreme  Court  of  the  United  States  on 
the  sole  ground  that,  as  the  game  in  ques- 
tion was  killed  in  the  state  lawfully,  the 
statute  prohibiting  its  transportation  out 
of  the  state  was  in  violation  of  the  qoni- 
merce  clause  of  the  national  Constitution. 
But  the  court  decided  otherwise,  holding 
that  the  wild  animal  and  bird  life  within 
a  state  belongs  to  the  state  in  trust  for 
the  people  of  the  state,  and  that  the  state 
has  the  authority  to  legislate  for  its  pro- 
tection and  preservation  for  the  common 
good,  and  that  such  power  of  legislation 
embraces  game  that  has  been  reduced  to 
the  possession  of  an  individual  by  law- 
fully killing  it  in  the  state;  or,  in  other 
words,  that,  in  view  of  the  peculiar  nature 
of  such  property  and  its  ownership  by 
the  state  for  the  benefit  of  all  its  citizens, 
the  state  may  prohibit  its  transportation 
out  of  the  state,  although  lawfully  killed 
within  the  state,  because  such  a  prohibi- 
tion may  tend  to  restrict  its  lawful  killing 
within  the  state^  and  the  better  preserve  it 
for  its  own  people.  And  it  was  there  held 
that  while  game,  taken  lawfully,  might 
be  considereid  a  subject  of  commerce 
vnthin  the  state  where  taken,  it  did  not 
become  the  subject  of  interstate  commerce, 
within  the  commerce  clause  of  the  federal 
Constitution.  See,  also,  New  York  v.  Hes- 
terberg,  (1908)  211  U.  S.  34,  29  S.  Ct.  10, 
53  U.  S.  (L.  ed.)  75,  where  it  is  held 
that  a  statute  of  New  York  prohibiting 
the  possession  of  certain  game  during 
closed  time  did  not  violate  the  commerce 
clause  of  the  federal  Constitution.  In 
Judson  on  Interstate  Commerce,  §  11,  the 
author  says :  '  Thus  the  wild  game  within 
a  state,  at  common  law,  belongs  to  the 
sovereign,  and  in  this  country  to  the  peo- 
ple, in  their  collective  capacity,  and.  the 
state  therefore  has  a  right  to  say  that 
it  shall  not  become  the  subject  of  com- 
merce.' Our  conclusion,  therefore,  is  that 
the  power  to  legislate  respecting  the  pro- 
tection and  preservation  of  wild  game 
within  the  states  was  not  conferred  upon 
Congress  through  the  commerce  clause  of 
the  Constitution.  Nor  do  we  find  such 
power  in  the  general  welfare  clause.  We 
have  already  hereinbefore  pointed  out,  as 
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the  uniyerBally  accepted  doctrine,  that  the 
ownershil)  of  wild  game,  so  far  as  it  is 
capable  of  ownership,  is  in  the  states  for 
the  benefit  of  all  their  people  in  common. 
It  follows,  therefore,  that  Congress  ac- 
quired no  power  un^er  the  general  wel- 
fare clause  to  make  regulations  concerning 
wild  game,  because  wild  game  is  not  ^  prop- 
erty belonging'  to  the  United  States. 
And  we  need  here  only  repeat  what  has 
been  before  said  in  substance,  that  the 
basic  principle  on  which  all  the  decisions 
of  both  the  state  and  federal  courts  up- 
holding the  state  game  laws  rest  is  that 
the  state  is  the  owner  of  the  wild  game 
within  its  borders,  and  that  principle  has 
been  consistently  adhered  to.  The  ques- 
tion of  the  constitutionality  of  the  act  of 
March  4,  1913,  and  the  regulations  there- 
under, ha»  been  directly  considered  in  two 
recent  cases  in  the  federal  courts,  viz., 
U.  S.  V.  Shauver,  (E.  D.  Ark.  1914)  214 
Fed.  154,  decided  by  the  District  Court 
for  the  Eastern  District  of  Arkansas,  and 
U.  S.  r.  McCullagh,  (D.  C.  Kan.  1916) 
221  Fed.  288,  decided  by  the  District  Court 
for  the  District  of  Kansas.  In  each  of 
those  cases,  in  an  exhaustive  opinion,  the 
court  reaches  the  same  conclusion  here 
reached,  that  Congress  has  not  the  power 
to  regulate  the  taking  of  migratory  game 
birds  within  the  states,  and  that  there- 
fore the  act  of  March  4,  1913,  is  uncon- 
stitutional. In  each  of  those  cases  the 
respondent  was  prosecuted  in  the  federal 
court  for  a  specific  violation  of  the  fed- 
eral regulations." 

See  also  U.  S.  r.  Shauver,  (E.  D.  Ark. 
1914)  214  Fed.  154,  wherein  the  court 
said:  "Are  migratory  birds,  when  in  a 
state  on  their  usual  migration,  the  prop- 


erty of  the  United  States  or  of  the  states 
where  they  are  found?  If  they  are  the 
property  of  the  nation,  the  states  would 
have  no  power  to  regulate,  control,  or  pro- 
hibit the  hunting  or  killing  of  them,  ^ut 
the  rule  of  law  which  all  the.  American 
courts  have  recognized  is  that  animals 
feree  natures,  denominated  as  game,  are 
owned  by  the  states,  not  as  proprietors, 
but  in  their  sovereign  capacity  as  the 
representatives  and  for  the  benefit  of  all 
their  people  in  common.  This  principle 
has  not  only  been  maintained  by  all  the 
.  highest  courts  of  the  states  in  which  the 
question  has  arisen,  but  has  had  the  ap- 
proval of  the  Supreme  Court  of  the  United 
States  in  every  case  which  has  oome  before 
it.  It  may  be,  as  contended  on  behalf  of 
the  government,  that  only  by  national  leg- 
islation can  migratory  wild  game  and 
fish  be  preserved  to  the  people,  but  that  is 
not  a  matter  for  the  courts.  It  is  the  peo- 
ple who  alone  can  amend  the  Constitution 
to  grant  Congress  the  power  to  enact  such 
legislation  as  they  deem  necessary.  All 
the  courts  are  authorized  to  do  when  the 
constitutionality  of  a  legislative  act-  is 
questioned  is  to  determine  whether  Con- 
gress, under  the  Constitution  as  it  is,  pos- 
sesses the  power  to  enact  the  legislation  in 
controversy;  their  power  does  not  extend 
to  the  matter  of  exnediency.  If  Congress 
has  not  the  power,  the  duty  of  the  court  is, 
to  declare  the  act  void.  The  court  is  un- 
able to  find  any  provision  in  the  Consti- 
tution authorizing  Congress,  either  ex-, 
pressly  or  by  necessary  implication,  to 
protect  or  regulate  the  shooting  of  migra- 
tory wild  game  when  in  a  state,  and  is 
therefore  forced  to  the  conclusion  that 
the  act  is  unconstitutional." 
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Sec.  936.  [Oarnishees  in  snitB  by  the  United  States,  on  notes,  etc.] 

In  any  suit  by  the  United  States  against  a  corporation  for  the  recovery  of 
money  upon  a  bill,"  note,  or  other  security,  the  debtors  of  the  corporation 
may  be  summoned  as  garnishees;  and  it  shall  be  the  duty  of  any  person 
so  summoned  to  appear  in  open  court  and  to  depose,  in  writing,  to  the 
amount  which  he  was  indebted  to  the  said  corporation  at  the  time  of  the 
service  of  the  summons  and  at  the  time  of  making  such  deposition;  and 
judgment  may  be  entered  in  favor  of  the  United  States  for  the  sum 
admitted  by  such  garnishee  to  be  due  to  the  said  corporation,  in  the  same 
manner  as  if  it  had  been  due  to  the  United  States:  Provided,  That  no 
judgment  shall  be  entered  against  any  garnishee  until  after  judgment  has 
been  rendered  against  the  corporation  defendant  to  the  said  action,  nor 
until  the  sum  in  which  the  garnishee  stands  indebted  is  actually  due. 
[B.  flf.] 
Act  of  April  20,  1818,  ch.  83.  3  Stat.  L.  443. 

Sec.  996.  [Issne  tendered  when  ganushee  denies  indebtedness.]  When 
any  person  summoned  as  garnishee  deposes  in  open  court  that  he  is  not, 
and  was  not  at  the  time  of  the  service  of  the  summons,  indebted  to  such 
corporation,  an  issue  may  be  tendered  by  the  United  States  upon  such 
demand,  and  if,  upon  the  trial  of  that  issue,  a  verdict  is  rendered  against 
the  garnishee,  judgment  shall  be  entered  in  favor  of  the  United  States, 
pursuant  to  such  verdict,  with  costs  of  suit.    [B.  8.] 

Act  of  AprU  20,  1818,  ch.  83,  3  Stat.  L.  443. 

Sec.  937.  [Oamishee  failing  to  appear.]  If  any  ^person  summoned  as 
garnishee,  as  aforesaid,  fails  to  appear  at  the  term  of  the  court  to  which  he 
is  summoned,  he  shall  be  subject  to  attachment  for  contempt  of  the  court. 
[R.  8.] 

Act  of  April  20,  1818,  ch.  83,  3  Stat  L-  444. 
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[Seo.  1.]  [Director  of  Gteological  Survey,  appointment,  duties,  etc. — 
collections  from  surveys.]  For  the  salary  of  the  Director  of  the  Geological 
Survey,  which  office  is  hereby  established,  under  the  Interior  Department, 
who  shall  be  appointed  by  the  President  by  and  with  the  advice  and  consent 
of  the  Senate,  six  thousand  dollars :  Provided,  That  this  officer  shall  have  the 
direction  of  the  Geological  Survey,  and  the  classification  of  the  public 
lands  and  examination  of  the  Geological  Structure,,  mineral  resources  and 
products  of  the  national  domain  and  that  the  Director  and  members  of  the 
Geological  Survey  shall  have  no  personal  or  private  interests  in  the  lands 
or  mineral  wealth  of  the  region  under  survey,  and  shall  execute  no  surveys 
or  examinations  for  private  parties  or  corporations ;  and  the  Geological  and 
Geographical  Survey  of  the  Territories,  and  the  Geographical  and  Geologi- 
cal Survey  of  the  Rocky  Mountain  Region,  under  the  Department  of  the 
Interior,  and  the  Geographical  Surveys  West  of  the  One  hundredth 
Meridian,  under  the  War  Department,  are  hereby  discontinued,  to  take 
effect  on  thirtieth  day  of  June,  eighteen  hundred  and  seventy-nine.  And 
all  collections  of  rocks,  minerals,  soils,  fossils,  and  objects  of  natural  history, 
Archaeology,  and  ethnology,  made  by  the  Coast  and  Interior  Survey,  the 
Geological  Survey,  or  by  any  other  parties  for  the  Government  of  the  United 
States,  when  no  longer  needed  for  investigations  in  progress  shall  be 
deposited  in  the  National  Museum.    [20  Staf.  L,  394.] 

The  provisions  of  this  and  the  foUowing  paragraph  are  from  the  Sundry  Civil  Appro- 
priation Act  of  March  3,  1879,  ch.  182. 

R.  S.  sec.  2406  given  under  the  title  Public  Lands  provided  that ''  there  shall  be  no 
further  geological  survey  by  the  government,  unless  hereafter  authorized  by  law,"  but 
that  provision  is  apparently  superseded  by  the  subsequent  provisions  of  the  text. 

[Publications  of  Geological  Survey.]  The  publications  of  the  Geologi- 
cal Survey  shall  consist  of  the  annual  report  of  operations,  geological  and 
economic  maps  illustrating  the  resources  and  classification  of  the  lands,  and 
reports  upon  general  and  economic  geology  and  paleontology.  The  annual 
report  of  operations  of  the  Geological  Survey  shall  accompany  the  annual 
report  of  the  Secretary  of  the  Interior.  All  special  memoirs  and  reports 
of  said  survey  shall  be  issued  in  uniform  quarto  series  if  deemed  necessary 
by  the  Director,  but  otherwise  in  ordinary  octavos.  Three  thousand  copies 
of  each  shall  be  published  for  scientific  exchanges  and  for  sale  at  the  price 
of  publication;  and  all  literary  and  cartographic  materials,  received  in 
exchange  shall  be  the  property  of  the  United  States  and  form  a  part  of  the 
library  of  the  organization :  and  the  money  resulting  from  the  sale  of  such 
publications  shall  be  covered  into  the  Treasury  of  the  United  States,  under 
the  direction  of  the  Secretary  of  the  Interior.    [20  Stat.  L.  394.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

See  the  title  Public  Documents  wherein  are  given  provisions  which  in  effect  super- 
sede those  of  the  text  relating  to  the  form  and  number  of  publications. 


[Sec.  1.]  [Detail  of  officers  for  survey.]  •  •  •  And  the  Secretary  of 
War  is  hereby  authorized  to  detail  not  exceeding  two  officers  of  the  Ord- 
nance Corps  to  serve  with  the  Geological  Survey:  Provided,  That  in  his 
judgment  it  can  be  done  without  injury  to  the  service.     [21  Stat.  L.  274.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  16,  1880^  ch.  235. 
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[Sec.  1.]  [Scientific  employeeB.]  •  •  •  And  the  scientific  employees 
of  the  Geological  Survey  shall  be  selected  by  the  Director,  subject  to  the 
approval  of  the  Secretary  of  the  Interior  exclusively  for  their  qualifica- 
tions as  professional  experts.    [23  Stat.  L.  212.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  7,  1884,  ch.  332. 
See  the  first  paragraph  of  section  1  of  the  Act  of  June  30,  1906,  ch.  3914,  mfra, 
p.  421. 


[Sec.  1.]  [Estimates  to  be  itemized.]  •  •  •  Hereafter  the  estimates 
for  the  Geological  Survey  shall  be  itemized.    [24  Stat.  L.  527.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1887,  ch.  362. 

By  a  provision  of  the  Sundry  Civil  Appropriation  Act  of  Aug.  4,  1886,  ch.  902,  i  1, 
24  Stat  L.  255,  all  printing  and  engraving  for  the  Geological  Survey  together  with 
that  for  other  Bureaus  was  to  he  estimated  for  in  detail  and  appropriated  for  separately 
for  each  of  the  Bureaus  mentioned  in  the  Act. 


[Sec.  1.]  [Acting  Director.]  •  •  •  The  Secretary  of  the  Interior 
may  hereafter  authorize  one  of  the  geologists  to  act  as  Director  of  the 
Geological  Survey  in  the  absence  of  that  officer.    [28  Stat.  L.  197.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  31, 
1894,  ch.  174. 


Seo.  79.  [Estimates  for  monographs  and  bulletins  of  Geological  Sur- 
vey.] The  scientific  reports  known  as  the  monographs  and  bulletins  of  the 
Geological  Survey  shall  not  be  published  until  specific  and  detailed  esti- 
mates are  made  therefor  and  specific  appropriations  made  in  pursuance  of 
such  estimates;  and  no  engravings  for  the  annual  reports  for  such  mono- 
graphs and  bulletins,  or  of  illustrations,  sections,  and  maps,  shall  be  done 
until  specific  estimates  are  submitted  therefor  and  specific  appropriations 
made  based  on  such  estimates.    [28  Stat.  L.  621.] 

This  is  part  of  section  79  of  the  Act  of  Jan.  12,  1895,  ch.  23,  to  provide  for  the  public 
printing  and  binding  and  the  distribution  of  public  documents. 

The  following  provision,  nearly  identical  with  the  above,  is  from  the  Sundry  Civil 
Appropriation  Act  of  Aug.  4,  1886,  ch.  902,  24  Stat.  L.  255:  "And  hereafter  the 
scientific  reports  known  as  the  monographs  and  bulletins  of  the  Geological  Survey  shall 
not  be  published  until  specific  and  detailed  estimates  are  made  therefor,  and  specific 
appropriations  made  in  pursuance  of  such  estimates;  and  no  engraving  for  the  annual 
reports  or  for  such  monographs  and  bulletins,  or  of  illustrations,  sections,  and  maps, 
shall  be  done  until  specific  estimates  are  submitted  therefor  and  specific  appropriations 
made  based  on  such  estimates." 


[Sec.  1.]  [Topographic  surveys^  how  to  be  marked.]  United  States 
Geological  Survey.  •  •  •  For  topographic  surveys  in  various  portions 
of  the  United  States,  •  •  •  Provided,  That  hereafter  in  such  surveys 
west  of  the  ninety-fifth  meridian  elevations  above  a  base  level  located  in 
each  area  under  survey  shall  be  determined  and  marked  on  the  ground  by 
iron  or  stone  posts  or  permanent  bench  marks,  at  least  two  such  posts  or 
bench  marks  to  be  established  in  each  township  or  equivalent  area,  except  in 
the  forest-clad  and  mountain  areas,  where  at  least  one  shall  be  established, 
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and  these  shall  be  placed,  whenever  practicable,  near  the  township  comers 
of  the  public-land  surveys ;  and  in  the  areas  east  of  the  ninety-fifth  meridian 
at  least  one  such  post  or  bench  mark  shall  be  similarly  established  in  each 
area  equivalent  to  the  area  of  a  township  of  the  public  land  surveys.  [29 
Stat,  L.  435.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  11,  1896,  ch.  420. 


[Sec.  1.]  [Estimates  for  Survey  to  note  number  of  persons  employed, 
etc.]  Hereafter,  in  lieu  of  the  specific  estimates  for  personal  services  now 
required  by  law,  there  shall  be  submitted  in  the  Annual  Book  of  Estimates, 
under  each  item  of  appropriation  under  *'  General  expenses  of  the  Geologi- 
cal Survey,"  notes  showing  the  number  of  persons  employed  and  the  rate 
of  compensation  paid  to  each  from  each  of  said  appropriations  during  the 
fiscal  year  next  preceding  the  fiscal  year  for  which  estimates  are  submitted. 
[32  Stat.  L.  455.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1301,  and 
follows  an  appropriation  for  scientific  assistants  of  the  Geological  Survey.  The  specific 
estimates  for  personal  services  to  which  the  text  refers  as  "  now  required  by  law  "  are 
those  named  oy  the  following  provision  in  the  Sundry  CivU  Appropriation  Act  of 
March  3,  1901,  ch.  853,  31  Stat.  L.  1161,  which  follows  an  approjpriation  for  scientific 
assistants:  ''Hereafter  specific  estimates  shall  be  annually  submitted  to  Congress  for 
all  personal  services,  including  those  of  a  technical  or  scientific  character,  necessary 
to  be  employed  in  the  office  of  the  Geological  Survey  at  Washington,  District  of 
Columbia.'' 


[Sec.  1.]  [Purchase  of  books,  etc.]  That  the  purchase  of  professional 
and  scientific  books  and  periodicals  needed  for  statistical  purposes  hereafter 
by  the  scientific  divisions  of  the  United  States  Geological  Survey  is  hereby 
authorized  to  be  made  and  paid  for  out  of  appropriations  made  for  the  said 
Survey.  [32  Stat.  L.  455.] 
This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1301. 


[Sec.  1.]  [Assignment  of  pay  by  employees  —  reimbursement  of 
expenses.]  •  •  •  The  Secretary  of  the  Interior  is  hereby  authorized  to 
permit  scientific  and  other  employees  of  the  United  States  Geological  Sur- 
vey, employed  in  the  field,  to  make  assignments  of  their  pay,  under  such 
regulations  as  he  may  prescribe,  during  such  time  as  they  may  be  in  the 
employ  of  the  United  States  Geological  Survey.  And  the  Secretary  of  the 
Interior  is  further  authorized,  in  his  discretion,  under  such  regulations 
as  he  may  prescribe,  to  reimburse  the  scientific  and  other  employees  for 
expenses  incurred  by  them  in  the  discharge  of  their  duties  in  the  field  and 
paid  from  their  personal  funds.     [34  Stat.  L.  727.] 

This  and  the  foUowing  paragraph  of  this  section  are  from  the  Sundry  Civil  Appro- 
priation Act  of  June  30,  1906,  ch.  3914. 


[Sale  of  cartographic,  etc.,  data.]  •  •  •  The  Director  of  the  Geologi- 
cal Survey  shall,  if  the  regular  map  work  of  the  Survey  is  in  no  wise  inter- 
fered with  thereby,  hereafter  furnish  to  any  person,  concern,  institution, 
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State  or  foreign  government,  that  shall  pay  in  advance  the  whole  cost 
thereof  with  ten  per  centum  added,  transfers  or  copies  of  any  cartographic 
or  other  engraved  or  lithographic  data  in  the  division  of  engraving  and 
printing  of  the  Survey,  and  the  moneys  received  by  the  Director  for  such 
transfers  or  copies  shall  be  deposited  in  the  Treasury.  [34  Stat.  L.  727.] 
See  the  note  to  the  preceding  paragraph  of  this  section. 


[Sec.  1.]  [Sale  of  copies  of  photograph  slides  —  proceeds.]    •    •    • 

The  Director  of  the  Geological  Survey  shall  hereafter  furnish  to  any  per- 
son, concern,  or  institution,  in  the  interest  of  education  and  the  dissemina- 
tion of  knowledge,  that  shall  pay  in  advance  the  whole  cost  of  material 
and  services  thereof,  copies  of  any  photographs  or  lantern  slides  in  the 
possession  of  the  United  States  Geological  Survey ;  and  the  moneys  received 
by  the  director  for  the  same  shall  be  deposited  in  the  United  States  Treas- 
ury.    [35  Stat.  L.  989.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 
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See  Public  Parks 
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ACT 


See  Labor 
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See  Hospitals  and  Asylums 
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See  Public  Printing 


GUANO  ISLANDS 

R.  S.  5570.  Claim  of  United  States  to  Islands,  423. 
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R.  S.  5573.  Ezdusive  Privileges  of  Discoverer,  424. 

R.  S.  5574.  Restrictions  upon  Exportation,  425. 

R.  S.  5575.  Regidation  of  Guano  Trade,  425. 

R.  S.  5576.  Criminal  Jurisdiction,  425. 

R.  S.  5577.  Employment  of  Land  and  Naval  Forces,  426. 

R.  S.  5578.  Right  to  Abandon  Islands,  426. 


Sec.  5570.  [Claim  of  United  States  to  islands.]  Whenever  any  citizen 
of  the  United  States  discovers  a  deposit  of  guano  on  any  island,  rock,  or 
key,  not  within  the  lawful  jurisdiction  of  any  other  government,  and  not 
occupied  by  the  citizens  of  any  other  government,  and  takes  peaceable 
possession  thereof,  and  occupies  the  same,  such  island,  rock,  or  key  may, 
at  the  discretion  of  the  President,  be  considered  as  appertaining  to  the 
United  States.    [R,  8.] 

Act  of  Aug.  18,  1856,  ch.  164,  11  Stat.  L.  119. 

Sections  5570  to  5578  constitute  title  LXII  of  the  Kevised  Statutes,  "  Guano  Islands." 


Act  constitutional. —  The  legislation  of 
Congress  concerning  guano  islands  is  con- 
stitutional and  valid.  Jones  v,  U.  S. 
(1890)  137  U.  S.  202,  11  S.  Ct-  80,  34  U.  S. 
(L.  ed.)  691.  See  also  Downes  v.  Bid- 
weU,  (1901)  182  U.  S.  244,  21  S.  Ct.  770, 
45  U.  S.  (L.  ed.)   1088. 

Under  the  Guano  Islands  Act,  the  United 
States  government  now  holds  and  protects 
American  citizens  in  the  occupation  of 
many  islands.  See  Downes  v.  Bidwell, 
(1901)  182  U.  S.  244,  21  S.  Ct.  770,  46 
U.  S.  (L.  ed.)  1088. 

"An  actual  taking  of  possession  and 
actual  occupation  of  the  island  whereon 
guano  has  been  discovered  are  express  con- 
ditions of  the  Act  of  Congress,  which  are 
not  complied  with  by  a  mere  symbolical 
possession  or  occupancy,  as  by  the  plant- 
ing of  a  flag,  the  erection  of  a  tablet,  an 
inscription,  or  other  like  acts."  (1859) 
9  Op.  Atty.-Gen.  367. 

President's  declaration. —  "  The  Presi- 
dent is  not  bound,  against  his  own  con- 
viction of  public  policy,  to  declare  any 
particular  island  as  appertaining  to  the 
United  States.  The  law  forbids  him  to  do 
BO  before  the  prerequisites  above  mentioned 
are  complied  with,  and  leaves  it  to  his  dis- 
cretion  afterwards.     But  he  may  do   it 


without  waiting  for  an  adverse  claim  to  be 
set  up."     (1857)    9  Op.  Atty.-Gen.  32. 

Declaration  made  through  Department 
of  State. —  The  power  conferred  on  the 
President  by  this  section  to  determine 
that  a  ^ano  island  shall  be  considered  as 
appertaining  to  the  United  States  being 
a  strictly  executive  power,  affecting  for- 
eign relations,  and  the  manner  in  which 
his  determination  is  to  be  made  known 
not  being  prescribed  by  statute,  it  may  be 
declared  through  the  Department  of 
State,  whose  acts  are  in  legal  contempla- 
tion the  acts  of  the  President.  Jones  v. 
V.  S.,  (1890)  137  U.  S.  202,  11  S.  Ct.  80, 
34  U.  S.  (L.  ed.)  691. 

Not  territorial  domain. —  "The  pro- 
visions of  the  law  entirely  negative  any 
idoa  that  such  islands  were  in  any  sense 
to  become  part  of  the  territorial  domain 
of  the  United  States"  Grafflin  t*.  Navassa 
Phosphate  Co.,  (1888)  35  Fed.  474, 
affirmed  (1891)  137  U.  S.  647,  11  S.  Ct. 
242,  34  U.  S.   (L.  ed.)    825. 

The  Island  of  Navassa,  in  the  Carib- 
bean Sea,  was  held  to  be  considered  as 
aopertaining  to  the  United  States,  under 
this  section.  Jones  v.  U.  S.,  (1890)  137 
U.  S.  202,  11  S.  Ct.  80,  34  U.  S.  (L.  ed.) 
691. 
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Sec.  5571.  [Notice  of  discovery,  and  proofs  to  be  furnished.]    The 

discoverer  shall,  as  soon  as  practicable,  give  notice,  verified  by  affidavit,  to 
the  Department  of  State,  of  such  discovery,  occupation,  and  possession, 
describing  the  island,  rock,  or  key,  and  the  latitude  and  longitude  thereof, 
as  near  as  may  be,  and  showing  that  such  possession  was  taken  in  the  name 
of  the  United  States ;  and  shall  furnish  satisfactory  evidence  to  the  State 
Department  that  such  island,  rock,  or  key  was  not,  at  the  time  of  the  dis- 
covery thereof,  or  of  the  taking  possession  and  occupation  thereof  by  the 
claimants,  in  the  possession  or  occupation  of  any  other  government  or  of 
the  citizens  of  any  other  government,  before  the  same  shall  be  considered 
as  appertaining  to  the  United  States.    [B.  8.] 

Act  of  Aug.  18,  1856,  ch.  164,  11  Stat.  L.  119.      , 

Sec.  5572.  [Completion  of  proof  in  case  of  death  of  discoverer.]    If 

the  discoverer  dies  before  perfecting  proof  of  discovery  or  fully  complying 
with  the  provisions  of  the  preceding  section,  his  widow,  heir,  executor,  or 
administrator,  shall  be  entitled  to  the  benefits  of  such  discovery,  upon  com- 
plying with  the  provisions  of  this  Title ;  but  nothing  herein  shall  be  held  to 
impair  any  rights  of  discovery  or  any  assignment  by  a  discoverer  hereto- 
fore recognized  by  the  United  States.    [B,  S.] 

Act  of  April  2,  1872,  ch.  81,  17  Stat.  L.  48. 

Dower. — ".It   is   impossible   to   find   in  Upon  ezamiiMition  of  the  claim  of  the 

this    Act    any    manifestation    of    an    in-  widow  of  Wm.  Parker,  under  the  Acts  of 

tention  of  Cpngresa  that  the  interest  of  Aug.  18,  1856,  and  April  2,  1872,  to  cer- 

the  discoverer  should  be  subject  to  dower,  tain  guano  islands  in  the  Pacific,  it  was 

or  even  that  it  should  be  considered  as  advised  that  she  had  no  derivative  title 

real  estate  rather  than  as  personal  prop-  to  the  islands  from  her  husband,  and  that 

erty."    Duncan  17.  Navassa  Phosphate  Co.,  she  was  not  in  a  position  to  set  up  an 

(1891)    137  U.  S.  647,  11  S.  Ct.  242,  34  original  title  thereto  for  herself.     ri873) 

U.  S.    (L.  ed.)    825,  affirming  Grafflin  v.  14  Op.  Atty.-Gen.  608.. 
Navassa  Phosphate  Co.,    (1888)    35  Fed. 
474. 

Sec.  5573.  [Exclusive  privileges  of  discoverer.]  The  discoverer,  or 
his  assigns,  being  citizens  of  the  United  States,  may  be  allowed,  at  the 
pleasure  of  Congress,  the  exclusive  right  of  occupying  such  island,  rocks, 
or  keys,  for  the  purpose  of  obtaining,  guano,  and  of  selling  and  delivering 
the  same  to  citizens  of  the  United  States,  to  be  used  therein,  and  may  be 
allowed  to  charge  and  receive  for  every  ton  thereof  delivered  alongside  a 
vessel,  in  proper  tubs,  within  reach  of  ship*s  tackle,  a  sum  not  exceeding 
eight  dollars  per  ton  for  the  best  quality,  or  four  dollars  for  every  ton 
taken  while  in  its  native  place  of  deposit.     \B.  8,] 

Act  of  Aug.  18,  1856,  ch.  164,  11  Stat.  L.  119. 

Extent  of  discoverer's  rights. —  The  dis-  guano  deposit,  possession  taken,  and  ac* 

coverer  obtains  no  title  to,  or  ownership  tual  occupation  of  the  ialand,  rock,  or  key 

in,    the    island    under    the    Act,    but    is  whereon  it  is  found.     (1859)  9  Op.  Atty.- 

simply   protected   in   the  exclusive  occu-  Gen.  364. 

pancy  thereof  for  the  purpose  of  obtain-  Revocation  of  proclamation. —  The  Sec- 

mg     and     shipping     guano     therefrom.  retary  of  State  should  not,  upon  the  appli- 

Grafflin  v.  Navassa  Phosphate  Co.,  (1888)  cation  of  the  American  G^uano  Company, 

35  Fed.  474,  affirmed    (1891)    137  U.  S.  revoke  the   proclamation  issued  Aug.   7, 

647,  11  S.  Ct.  242,  34  U.  S.   (L.  ed.)   825.  1860,  relative  to  Rowland's  Island,  in  the 

Inspection  of  claim. —  No  claim,  under  Pacific    Ocean,    in    favor    of    the    United 

the  Act  of  Congress,  can  have  any  earlier  States  Guano  Company.      (1865)    11  Op. 

inception   than    the    actual    discovery   of  Atty.-Gen.  397. 
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The  enresaioii,  ''at  tlie  pleasure  of  discoyerer  being,  under  the  Act,  the  na- 
Congrese,'*^  means  that  Congress  may  ter-  tion's  tenant  at  will.  ( 1857 )  0  Op.  Atty.« 
minate  the  poasession  when  it  pleases,  the      Qen.  30. 

Sec.  S574.  [Bestricttons  upon  exportation.]  No  guano  shall  be  taken 
from  any  such  island,  rock,  or  key,  except  for  the  use  of  the  citizens  of  the 
United  States  or  of  persons  resident  therein.  The  discoverer,  or  his  widow, 
heir,  executor,  administrator,  or  assigns,  shall  enter  into  bond,  in  such 
penalty  and  with  such  sureties  as  may  be  required  by  the  President,  to 
deliver  the  guano  to  citizens  of  the  United  States,  for  the  purpose  of  being 
used  therein,  and  to  none  others,  and  at  the  price  prescribed,  and  to  pro- 
vide all  necessary  facilities  for  that  purpose  within  a  time  to  be  fixed  in 
the  bond ;  and  any  breach  of  the  provisions  thereof  shall  be  deemed  a  for- 
feiture of  all  rights  accruing  under  and  by  virtue  of  this  Title.  This 
section  shall,  however,  be  suspended  in  relation  to  all  persons  who  have 
complied  with  the  provisions  of  this  TitW,  for  five  years  from  and  after  the 
fourteenth  day  of  July,  eighteen  huildred  and  seventy-two.    [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  164,  11  Stat.  L.  119;  Act  of  July  28,  1866,  eh.  298,  14  Stat. 
L.  328;  Act  of  April  2,  1872,  ch.  81,  17  Stat.  L.  48. 

By  the  Act  of  March  15,  1878,  ch.  34,  20  Stat.  L.  30,  this  section  was  "  further 
suspended,  as  therein  set  forth,  for  the  .period  of  five  years  next  from  arid  after  the 
passage  of  this  Act."  And  by  the  Act  of  April  18,  1884,  ch.  24,  23  Stat.  L.  11,  a  stiU 
further  suspension  of  five  years  from  the  passage  of  such  Act  was  made.  - 

The  United  States  may  exercise  such  Effect  of  breach  of  bond. —  A  breach  of 

authority  and  for  such  time  as  it  deems  the  provisions  of  the  bond  given  by  the 

best,  over  an  unappropriated  guano  island  discoverer  of  a  guano  island  under  this 

first  occupied  by  its  citizens.     Jones  v.  section  affects  the  private  rights  only  of 

U.  S.,  (1890)   137  U.  S.  202,  11  S.  Ct.  80,  the  delinquent,  and  does  not  impair  the 

34  U.  S.  (L.  ed.)  691.  dominion  of  the  United  States  or  the  ju- 

Bond. —  In  determining  the  proper  party  risdiction  of  their  courts.    Jones  v.  U.  S., 

to  give  the  bond  required  by  the  Act  of  (1890)    137  U.  S.  202,  11   S.  Ct.  80,  64 

Congress,  the  political  department  of  the  U.  S.  (L.  ed.)  691. 

government  can  only  look  to  the  party  Application   of   sureties   for  release.— 

complying  with  the  conditions  of  the  stat-  The  bond  having  been  broken,  it  was  ad- 

ute,    without    considering    the    legal    or  vised  that  the  President  had  no  duty  to 

equitable  rights  of  other  parties  to  share  perform  upon  an  application  by  the  sure- 

in  the  profits  of  the  speculation,  which  are  ties  to  be  released  from  their  obligation 

to  be  left  for  the  determination  of  the  by  reason  of  the  breach.     Delano's  Case, 

proper  judicial  tribunals.     (1869)   0  Op.  (1863)   11  Op.  Atty.-Gen.  30. 
Atty.Gen.  364. 

Sec.  5675.  [Kegnlation  of  firnano  trade.]  The  introduction  of  guano 
from  such  islands,  rocks,  or  keys,  shall  be  regulated  i9U9  in  the  coasting- 
trade  between  different  parts  of  the  United  States,  and  the  same  laws  shall 
govern  the  vessels  concerned  therein.    [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  64,  11  Stat.  L.  120. 

Sec.  5576.  [Criminal  jurisdiction.]  All  acts  done,  and  offenses  or 
crimes  committed,  on  any  such  island,  rock,  or  key,  by  persons  who  may 
land  thereon,  or  in  the  waters  adjacent  thereto,. shall  be  deemed  committed 
on  the  high  seas,  on  board  a  merchant-ship  or  vessel  belonging  to  the  United 
States;  and  shall  be  punished  according  to  the  laws  of  the  United  States 
relating  to  such  ships  or  vessels  and  offenses  on  the  high  seas,  which  laws 
for  the  purpose  aforesaid  are  extended  over  such  islands,  rocks,  and  keys. 
[R.  8.] 

Act  of  Aug.  18,  1856,  ch.  64,  11  Stat.  L.  120. 

This  section  is  in  part  superseded  by  the  Penal  Laws  of  1900,  ch.  11,  {  272,  35  Stat.  L. 
1142.    See  Pknai,  Laws. 
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Punishment  of  crime. —  This  section 
does  not  assume  to  extend  the  admiralty 
jurisdiction  over  the  land;  "but,  in  the 
exercise  of  the  power  of  the  United  States 
to  preserve  peace  and  punish  crime  in 
regions  over  which  they  exercise  jurisdic- 
tion, it  unequivocally  extends  the  pro- 
visions of  the  statutes  of  the  United  States 
for  the  punishment  of  offenses  committed 
upon  the  high  seas  to  like  offenses  com- 
mitted upon  guano  islands  which  have 
been  determined  by  the  President  to  ap- 
pertain to  the  United  States."  Jones  v. 
U.  S.,  (1890)  137  U.  S.  202,  11  S.  Ct.  80, 
34  U.  S.  (L.  ed.)   691. 


Place  of  trial. —  Where  a  murder  has 
been  committed  upon  a  guano  island  de- 
clared as  appertaining  to-  the  United 
States,  the  trial  may,  under  R.  S.  sees. 
730  (now  Judicial  Code,  sec.  41;  see 
JUDiciABY),  5339,  and  5376  (now  em- 
bodied in  Penal  Laws,  sees.  273  and  274; 
see  Pbnal  Laws),  be  held  in  the  United 
States  court  for  the  district  where  the 
offender  is  found  or  into  which  he  is 
first  brought.  Jones  v,  U.  S.,  (1890)  137 
U.  S.  202,  11  S.  Ct.  80,  34  U.  S.  (L.  ed.) 
69L 


Sec.  5577.  [Employment  of  land  and  naval  forces.]  The  Preaident 
is  authorized,  at  his  discretion,  to  employ  the  land  aad  naval  forces  of  the 
United  States  to  protect  the  rights  of  the  discoverer  or  of  his  widow,  heir, 
executor,  administrator,  or  assigns.     [B.  S.] 

Act  of  Aug.  18,  1856,  ch.  64,  11  Stat.  L.  120. 

Sec.  5578.  [Right  to  abandon  islands.]  Nothing  in  this  Title  con- 
tained shall  be  construed  as  obliging  the  United  States  to  retain  possession 
of  the  islands,  rocks,  or  keys,  after  the  guano  shall  have  been  removed  from 
the  same.    [R.  8,] 

Act  of  Aug.  18,  1856,  ch.  64,  11  Stat.  L.  120. 


HABEAS  CORPUS 

R.  S.  751.  Power  of  Courts  to  Issue  Writs  of  Habeas  Corpus,  427. 

R.  S.  752.  Power  of  Judges  to  Grant  Writs  of  Habeas  Corpus,  448. 

R.  S.  753.  Writ  of  Habeas  Corpus  when  Prisoner  Is  in  Jail,  449. 

R.  S.  754.  Application  for  the  Writ  of  Habeas  Corpus,  462. 

R.  S.  755.  Allowance  and  Direction  of  the  Writ,  464. 

R.  S.  756.  Time  of  Return,  4&7 . 

R.  S.  757.  Farm  of  Return,  468. 

R.  S.  758.  Body  of  the  PaHy  to  Be  Produced,  468. 

R.  S.  759.  Day  for  Hearing,  469. 

R.  S.  760.  Dental  of  Return,  Counter-allegations,  Amendments,  469. 

R.  S.  761.  Summary  Hearing;  Disposition  of  Party,  469. 

R.  S.  762.  In  Cases  Involving  the  Law  of  Nations,  Notice  to  Be  Served  on  Slate 

Attorney-General,  474. 
R.  S.  763.  Appeals  in  Cases  of  Habeas  Corpus  to  Circuit  Court  —  Superseded, 

475. 
R.  S.  764.  Appeal  to  Supreme  Court  —  Superseded,  476. 
R.  S.  765.  Appeals,  How  Taken,  479. 
R.  S.  766.  Pending  Proceedings  in  Certain  Cases,  Action  by  State  Authority 

Void,  480. 

Act  of  March  10, 1908,  ch.  76,  481. 
Appeals  to  Supreme  Court,  481. 


CROSS-REFERENCES 

Under  Chinese  Exclusion  Ads,  see  CHINESE  EXCLUSION. 
In  the  PhUippines,  see  PHILIPPINE  ISLANDS. 
In  Porto  Rico,  see  PORTO  RICO. 
See  generMy,  JUDICIARY. 

Suspension  of  Writ  of  Habeas  Corpus  under  Constitution,  see  the  Consti- 
tution, given  at  the  close  of  this  work. 


Sec.  751.  [Power  of  courts  to  issue  writs  of  habeas  corpus.]    The 

Supreme  Court  and  the  circuit  and  district  courts  shall  have  power  to  issue 
writs  of  habeas  corpus.    [R.  S.] 

Act  of  Sept.  24,  178«,  ch.  20,  1  Stat.  L.  81;  Act  of  April  10,  1869,  ch.  22,  16  Stat.  L. 
44;  Act  of  March  2,  1833,  ch.  57,  4  Stat.  L.  634;  Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L. 
385;  Act  of  Aug.  29,  1842,  ch.  257,  5  Stat.  L.  539. 

Sections  751  to  766,  inclusive,  constitute  chapter  13  of  title  XIII  of  the  Eevised 
Statutes,  "Habeas  Ck>rpuB." 

The  Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the 
District  Courts  by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  |§  289-291,  36  Stat.  L. 
1167.    See  the  title  Judiciaby. 
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I.  Introductory,  428. 

1.  Definition  and  nature,  428. 

2.  History  of  writ,  428. 

II.  Courts  authorized  to  issue  writ,  428. 

1.  Generally,  428. 

2.  Supreme  Court,  428. 

3.  Circuit  Court  of  Appeals,  430. 

4.  District  Court,  430. 

III.  Scope  of  writ,  430. 

1.  Generally,  430. 

2.  Arrest  under  civil  process,  431. 

IV.  As  substitute  for  writ  of  error,  431. 

1.  Rule  stated,  431. 

2.  Reason  for  rule,  433. 

3.  When  used  with  certiorari,  433. 

4.  Disregard  by  court  of  rule  of 

comity,  434. 
6.  Arrest,  434. 

6.  Grand  jury,  434. 

7.  Indictment,  434. 

8.  Defenses,  436. 

9.  Rulings  of  trial  court,  436. 

10.  Sufficiency  of  evidence,  436. 

11.  Submission  of  case  to  jury,  436. 

12.  Sentence,  436. 

13.  Order,  437. 

V.  Time  for  suing  out  writ,  437. 

VI.  Federal   interference   with   custody 
of  state  court,  438. 

1.  Rule  stated,  438. 

2.  Exceptional         circumstances. 

441. 
VII.  Restraint  of  personal  liberty,  442. 

1.  Rule  stated,  442. 

2.  Petitioner  at  large  on  bail,  443. 

3.  Formal  commitment,  443. 
VIII.  Review    of    proceedings    of    special 

tribunals,  443. 

1.  In  general,  443. 

2.  Court-martial,  443. 

3.  Immigration,  443. 
IX.  Contempt  proceedings,  444. 

X.  Extradition  proceedings,  445. 

1.  Under  treaty,  445. 

2.  Interstate,  445. 

XI.  Enlistment  of  minors  in  army  and 
navy,  448. 

I.  Intboductort 
1.  Definition  and  Nature 
Enforcement  of  civil  right  of  personal 
liberty. —  The  writ  of  habeas  corpus  is  the 
remedy  which  the  law  gives  for  the  en- 
forcement of  the  civil  right  of  personal 
liberty.  Resort  to  it  sometimes  becomes 
necessary  because  of  what  is  done  to 
enforce  laws  for  the  punishment  of  crimes; 
but  the  judicial  proceeding  under  it  is 
not  to  inquire  into  the  criminal  act  which 
is  complained  of,  but  into  the  right  to 
liberty  notwithstanding  the  act.  Ew  p. 
Tom  Tong,  (1883)  108  U.  S.  556,  2  S.  Ct. 
871,  27  U.  S.  (L.  ed.)  826.  It  is  the  usual 
remedy  for  unlawful  imprisonment.  Chin 
Yow  V,  U.  S.,  (1908)  208  U.  S.  8,  28 
S.  Ct.  201,  52  U.  S.  (L.  ed.)  369;  and  is 
a  collateral  attack  of  a  civil  nature  to 
impeach  the  validity  of  a  judgment  or  sen- 
tence of  another  court  in  a  criminal  pro- 


ceeding, In  re  Frederich,  (1893)  149  U.  S. 
70,  13  S.  Ct.  793,  37  U.  S.  (L.  ed.)  653. 

High  prerogative  writ  of  right— This 
writ,  especially  provided  for  in  the  stat- 
utes of  the  United  States,  is  the  high 
prerogative  writ  of  right  granted  upon 
the  application  of  a  person  illegally  im- 
prisoned or  in  any  way  restrained  of  his 
liberty.  U.  S.  v.  Harden,  (W.  D.  N.  C. 
1881)    10  Fed.  802. 

2.  History  of  Writ 
Origin  in  England.— The  great  writ  of 
habeas  corpus  has  been  for  centuries 
esteemed  the  best  and  only  sufficient  de- 
fense of  personal  freedom.  In  England 
after  a  long  struggle  it  was  firmly  guar- 
anteed by  the  famous  Habeas  Corpus  Act 
of  May  27,  1679,  "  for  the  better  securing 
of  the  liberty  of  the  subject,"  which 
as  Blackstone  says,  "  is  frequently  con- 
sidered as  another  Magna  Charta."  It 
was  brought  to  America  by  the  colonists, 
and  claimed  as  among  the  immemorial 
rights  descended  to  them  from  their  an- 
cestors. Naturally,  therefore,  when  the 
confederated  colonies  became  united  states, 
and  the  formation  of  a  common  government 
engaged  their  deliberations  in  convention, 
this  great  writ  found  prominent  sanction 
in  the  Constitution.  That  sanction  is  in 
these  words :  "  The  privilege  of  the  writ 
of  habeas  corpus  shall  not  be  suspended 
unless  when  in  cases  of  rebellion  or  inva- 
sion the  public  safety  mav  require  it." 
E»  p.  Yerger,  (1868)  8  Wall.  86,  19  U.  S. 
(li.  ed.)  332. 

II.  Courts  Authorized  to  Issue  Writ 
1.  Oenerally 
Authority  as  dependent  on  statute. — 
For  the  meaning  of  the  term  "  habeas  cor- 
pus," resort  may  unquestionably  be  had 
to  the  common  law;  but  the  power  to 
award  the  writ  by  any  of  the  courts  of 
the  United  States  must  be  given  by  the 
written  law.  Ea  p.  BoUman,  (1807)  4 
Cranch  75,  2  U.  S.  (L.  ed.)  554;  Matter  of 
Keeler,  (1843)  Hempst.  306,  14  Fed.  Cas. 
No.  7,637. 

2.  Siipreme  Court 

Generally. —  This  section  expressly  gives 
the  Supreme  Court  power  to  issue  writs 
of  habeas  corpus. 

But  in  Ew  p.  Terry,  (1888)  128  U.  S. 
289,  9  S.  Ct.  77,  32  U.  S.  (L.  ed.)  405,  the 
court  said:  "  Since  the  passage  of  the  Act 
of  March  3,  1885,  c.  353,  23  Stat.  437, 
amending  §  764  of  the  Revised  Statutes 
[infra,  p.  476]  so  as  to  give  this  court 
jurisdiction,  upon  appeal,  to  review  the 
final  decisions  of  the  Circuit  Courts  of 
the  United  States  in  cases  of  habeas 
corpus,  when  the  petitioner  alleges  that 
he  is  restrained  of  his  liberty  in  viola- 
tion of  the  Constitution  or  laws  of  the 
United  States,  the  right  to  the  writ, 
upon  original  application  to   this '  court, 
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is  not,  in  every  case,  an  absolute  one." 
See  further  Ex  p.  Mirzan,  (1887) 
119  U.  S.  584,  7  S.  Ct  341,  30  U.  S. 
(L.  ed.)  513,  wherein  the  court  said: 
''As  since  the  Act  ol  March  3,  1885,  23 
Stat.  437,  an  appeal  lies  to  this  court 
from  the  judgments  of  the  Circuit  Courts 
in  habeas  corpus  cases,  this  court  will 
not  issue  such  a  writ,  even  if  it  has  the 
power  ...  in  cases  where  it  may  as  well 
be  done  in  the  proper  Circuit  Court,  if 
there  are  no  special  circumstances  in  the 
case  making  direct  action  or  intervention 
by  this  court  necessary  or  expedient.  In 
this  case  there  are  no  such  special  circum- 
stances, and  the  application  may  as  well 
be  made  to  the  Circuit  Court  for  the 
Northern  District  of  New  York  as  here. 
Our  right  to  exercise  this  discretion  is 
shown  by  principles  on  which  the  de- 
cisions in  kx  p.  Royall,  Nos.  1  and  2, 
[1886]  117  .U.  S.  241  [6  S.  Ct.  734,  29 
U.  S.  (L.  ed.)  868],  and  Ew  p.  Koyall, 
[1886]  117  U.  S.  254  [6  S.  Ct.  742,  29 
U.  S.  (L.  ed.)  872],  rest  This  practice 
was  suggested  by  us  and  followed  in  Wales 
€.  Whitney,  [1885]  114  U.  S.  564  [5  S.  Ct. 
1060,  29  U.  S.  (L.  ed.)  277]."  See  to  the 
same  effect  In  re  Huntington,  (1890)  137 
U.  S.  63,  11  S.  Ct  4,  34  U.  S.  (L.  ed.) 
567;  In  re  Chapman,  (1895)  156  U.  3. 
211,  16  S.  a.  331,  39  U.  S.  (L.  ed.)  401; 
In  re  Lincoln,  (1906)  202  U.  S.  178,  26 
S.  Ct.  602,  60  U.  S.  (L.  ed.)  984. 

The  Supreme  Court  can  be  asked  to 
issue  a  writ  of  habeas  corpus  as  within  its 
original  jurisdiction,  only  when  the  in- 
ferior court  ha«  acted  without  jurisdic- 
tion, or  has  exceeded  its  powers  to  the 
prejudice  of  the  party  seeking  relief.  In 
re  Lane,  (1890)  135  U.  S.  443,  10  S.  Ct. 
760,  34  U.  S.  (L.  ed.)  219.  See  also  Ea> 
p.  Terry,  (1888)  128  U.  S.  289,  9  S.  Ct 
77,  32  U.  8.  (L.  ed.)  405;  Ex  p.  Parks, 
(1876)  93  U.  S.  18,  23  U.  S.  (L.  ed.) 
787;  Ea  p.  Siebold,  (1879)  100  U.  S. 
375,  25  U.  S.  (L.  ed.)  717;  Ex  p.  Wilson, 
(1885)  114  U.  S.  417,  5  S.  Ct  935,  29 
U.  S.  (L.  ed.)  89;  Ex  p.  Harding,  (1887) 
120  U.  S.  782,  7  S.  Ct.  780,  30  U.  S. 
(L.  ed.)  824. 

In  the  ca«e  of  7«  re  Sawyer,  (1888) 
124  U.  S.  200,  8  S.  Ct.  482,  31  XJ:  8. 
(L.  ed.)  402,  the  Supreme  Court  enter- 
tained an  original  application  for  a  writ 
of  habeas  corpus  without  requiring  the 
petitioner  to  apply,  in  the  first  instance, 
to  the  proper  Circuit  Court;  but  in  that 
case  the  application  proceeded  upon  the 
ground  that  the  Circuit  Court  itself  had 
made  the  order  by  which  he  was  alleged 
to  have  been  deprived  of  his  liberty  in 
violation  of  the  Constitution  of  the  United 
States.  This  practice  was  approved  in 
Ex  p.  Terry,  (1888)  128  U.  S.  289,  9 
S.  Ct.  77,  32  U.  S.  (L.  ed.)  405. 

Ordinarily  the  Supreme  Court  cannot 
issue  a  writ  of  habeas  corpus  except  under 
its  appellate  jurisdiction.  The  above  sec- 
tion, which  re-enacts  a  similar  provision 


in  the  Judiciary  Act  of  Sept.  24,  1789, 
ch.  20,  I  14,  1  Stat.  L.  81,  ^ives  the 
Supreme  Court  authority  to  issue  the 
writ,  but  except  in  cases  affecting  am- 
bassadors, other  public  ministers,  or  con- 
suls, and  those  in  which  a  state  is  a 
party,  it  can  only  be  done  for  a  review 
of  the  judicial  decision  of  some  inferior 
officer  or  court.  Ex  p.  Watkins,  (1833) 
7  Pet  568,  8  U.  8.  (L.  ed.)  786;  Ex  p. 
Yerger,  (1868)  8  Wall.  85,  19  U.  S. 
(L.  ed.)  332;  Ex  p.  Lange,  (1873)  18 
Wall.  163,  21  U.  S.  (L.  ed.)  872;  Ex  p. 
Parks,  (1876)  93  U.  S.  18,  23  U.  8. 
(L.  ed.)  787;  Ex  p.  Virginia,  (1879)  100 
U.  S.  339,  25  U.  S.  (L.  ed.)  676;  Ex  p. 
Siebold,  (1879)  100  U.  S.  371,  25  U.  S. 
(L.  ed.)  717;  Ex  p.  Hung  Hang,  (1883) 
108  U.  8.  552,  2  S.  Ct.  863,  27  U.  8. 
(L.  ed.)  811,  citing  Ex  p.  Bollman,  (1807) 
4  Cranch  75,  2  U.  S.   (L.  ed.)   554. 

Power  «8  appellate  in  nature. —  The 
decision  that  the  petitioner  shall  be  im- 
prisoned must  always  nrecede  the  applica- 
tion to  the  Supreme  Court  for  a  writ  of 
habeas  corpus,  and  the  writ  must  always 
be  for  the  purpose  of  revising  that  deci- 
sion, and,  therefore,  appellate  in  its 
nature.  Ex  p.  Bollman,  (1807)  4  Cranch 
75,  2  U.  8.  (L.  ed.)  554.  See  also  Ex  p. 
Milbum,  (1835)  9  Pet.  704,  9  U.  8. 
(L.  ed.)  280;  Ex  p.  Clarke,  (1879)  100 
U.  8.  399,  25  U.  S.  (L.  ed.)  715. 

While  the  Supreme  Court  has  no  gen- 
eral power  of  review  over  the  judgments 
of  the  inferior  courts  in  criminal  cases 
by  the  use  of  the  writ  of  habeas  corpus, 
it  may  examine  the  case  as  disclosed  by 
the  record  of  the  court  below  and  the 
return  of  the  marshal  to  ascertain  whether 
it  shows  that  the  court  had  any  power 
to  render  the  judgment  by  which  the 
priaoner  is  held.  Ex  p.  Lange,  (1873) 
18  Wall.  163,  21  U.  S.  (L.  ed.)  872. 
See  also  Ex  p.  Burford,  (1806)  3  Cranch 
448,  2  U.  S.  (L.  ed.)  495;  Ex  p.  Kearney, 
(1822)  7  Wheat  38,  5  U.  S.  (L.  ed.) 
391;  Em  p.  Watkins,  (1830)  3  Pet  193, 
7  U.  S.  (L.  ed.)  660;  Ex  p.  Carll,  (1882) 
106  U.  8.  621,  1  8.  Ct.  636,  27  U.  S. 
(L.  ed.)  288;  Ex  p.  Farley,  (W.  D.  Ark. 
1889)   40  Fed.  66. 

"  It  may  be  admitted  that  there  is 
some  refinement  in  denominating  that  an 
appellate  power  which  is  exercised  through 
the  instrumentality  of  a  writ  of  habeas 
corpus.  In  this  form  nothing  more  can  be 
examined  into  than  the  legality  of  the 
commitment.  However  erroneous  the 
judgment  of  the  court  may  be,  either  in 
&  civil  or  criminal  case,  if  it  had  juris- 
diction, and  the  defendant  has  been  duly 
committed,  under  an  execution  or  sen- 
tence, he  cannot  be  discharged  by  this 
writ.  In  criminal  cases,  this  court  has 
no  revisory  power  over  the  decisions  of 
the  Circuit  Court;  and  yet,  as  appears 
from  the  cases  cited,  *  the  cause  of  com- 
mitment* in  that  court  may  be  examined 
in  this,  on  a  writ  of  habeas  corpus.    And 
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this  is  done  by  the  exercise  of  an  appel- 
late power, —  a  power  to  inquire  merely 
into  the  legality  of  the  imprisonment,  but 
not  to  correct  the  errors  of  the  judgment 
of  the  Circuit  Court,"  Matter  of  Metzger, 
(1847)  5  How.  176,  12  U.  S.  (L.  ed.)  104. 
See  also  In  re  Kaine,  (1852)  14  How. 
103,  14  U.  S.  (L.  ed.)  345;  Ew  p.  Kaine, 
(1863)  3  Blatchf.  1,  14  Fed.  Cas.  No. 
7,597;  Arkansas  Industrial  Co.  v.  Neel, 
(1886)   48  Ark.  283,  3  S.  W.  631. 

The  Supreme  Court,  in  the  exercise  of 
its  appellate  jurisdiction,  may,  by  writ 
of  habeas  corpus,  aided  by  the  writ  of 
certiorari,  revise  the  decision  of  the  Cir- 
cuit Court  remanding  tlie  petitioner  to 
the  custody  from  which  he  was  taken, 
and  if  it  be  found  unwarranted  by  law, 
relieve  him  from  the  unlawful  restraint 
to  which  he  has  been  remanded,  not  only 
in  a  case  which  must  have  resulted  in  a 
commitment  for  trial  in  a  civil  court,  but 
to  give  relief  from  imprisonment  under 
military  authority  to  which  the  petitioner 
may  have  been  remanded  by  such  court. 
Ex  p.  Yerger,  (1868)  8  Wall.  85,  19  U.  S. 
(L.  ed.)  332.  See  Kurtz  v.  Moffitt,  (1885) 
115  U.  S.  487,  6  S.  Ct.  148,  29  U.  S. 
(L.  ed.)  458. 

On  certified  cases. —  The  writ  of  habeas 
corpus  is  a  civil  remedy  which  the  law 
gives  for  the  enforcement  of  the  civil 
right  of  personal  liberty.  On  a  certifi- 
cate of  division  of  opinion  under  K.  S. 
sec.  652  (repealed  by  the  Judicial  Code, 
see  Judiciaey),  on  the  hearing  of  a  writ 
of  habeas  corpus  brought  up  from  a  Cir- 
cuit Court,  the  Supreme  Court  could  not 
take  jurisdiction  when  no  final  judgment 
had  been  entered  in  the  Circuit  Court. 
Ew  p.  Tom  Tong,  (1883)  108  U.  S.  556, 
2  S.  Ct.  871,  27  U.  S.  (L.  ed.)  826.  But 
see  Ex  p.  Milligan,  (1866)  4  Wall.  2,  18 
U.  S.   (L.  ed.)   281. 

3.  Circuit  Court  of  Appeals 
Authority  to  issue  as  original  proceed- 
ings—  A  Circuit  Court  of  Appeals  cannot 
issue  a^  writ. of  habeas  corpus  as  an  origi- 
nal and  independent  proceeding,  although 
under  R.  S.  sec.  716,  and  section  12  of  the 
Circuit  Court  of  Appeals  Act  of  1891, 
which  sections  are  consolidated  in  Judi- 
cial Code,  f  262,  title  Judiciary,  it  may 
issue  such  writ  in  cases  when  necessary 
for  the  exercise  of  a  jurisdiction  already 
existing.  Whitney  v.  Dick,  (1906)  202 
U.  S.  132,  26  8.  Ct.  684,  50  U.  S.  (L.  ed.) 
963.  Prior  to  that  decision  it  was  held 
that  the  power  of  the  Circuit  Court  of 
Appeals  was  thus  restricted  in  E»  p. 
Moran,  (1906)  144  Fed.  594,  75  C.  C.  A. 
396. 

4.  District  Court 
Authority  ezpresisly  given. — ^By  express 
provision  of  this  section  the  District  Court 
has  jurisdiction  to  issue  the  writ  of  ha- 
beas corpus,  but  the  duty  of  the  court  to 
grant  or  refuse  it  must  depend  upon  the 


facts  of  each  case.    Filer  v.  Steele,  (W.D, 
Pa.  1915)   22S  Fed.  242. 

III.  Scope  op  Writ 
1.  Generally 

Common-law  rule  as  controlling  scope. 
—  The  federal  courts  and  judges  have 
jurisdiction  to  issue  writs  of  habeas  cor- 
pus in  all  cases  which  it  would  reach  at 
common  law,  except  as  expressly  restricted 
by  statute.  In  re  Barry,  (1844)  42  Fed. 
113;  Ex. p.  Davis,  (1851)  14  Law  Rep. 
301,  7  Fed.  Cas.  No.  3,613;  Bennett  c. 
Bennett,  (1867)  Deady  299,  3  Fed.  Cas. 
No.  1,318;  Ex  p.  Des  Rocherss,  (1856) 
McAU.  68,  7  Fed.  Cas.  No.  3,824. 

The  power  granted  by  R.  S.  sees.'  761, 
762,  761  is  not  coextensive  with  the  judi- 
cial power  of  the  national  government  as 
defined  by  the  Constitution,  so  as  to  com- 
prehend all  cases  within  the  jurisdiction 
conferrable  upon  the  federal  courts,  but  it 
is  a  jurisdiction  to  be  exercised  only  in 
cases  within  the  limited  jurisdiction  con- 
ferred upon  the  courts  by  other  Acts  of 
Congress.  In  re  Burrus,  (1890)  136  U.  9. 
591,  10  S.  Ct.  850,  34  U.  S.  (L.  ed.)  502; 
aifford  1?.  Williams,  (C.  C.  Wash.  1904) 
131  Fed.  100. 

**  The  general  principles  upon  which  the 
writ  of  habeas  corpus  is  issued  in  England 
were  well  settled  by  usage  and  statutes 
long  before  the  period  of  our  national  in- 
dependence, and  must  have  been  in  the 
mind  of  Congress  when  the  power  to  issue 
the  writ  was  given  to  the  courts  and 
judges  of  the  United  States.  These  prin- 
ciples, subject  to  the  limitations  imposed 
by  the  Federal  Constitution  and  laws,  are 
to  be  referred  to  for  our  guidance  on  the 
subject.  A  brief  reference  to  the  pruici- 
pal  authorities  will  suffice  on  this  occa- 
sion. Lord  Coke,  before  the  Habcaas  Cor- 
pus Act  was  passed,  excepted  from  the 
privilege  of  the  writ  persons  imprisoned 
upon  conviction  for  crime,  or  in  execu- 
tion. 2  Inst.  62;  Com.  Dig.,  Hab.  Corp. 
B.  The  Habeas  (Ilorpus  Act  itself  excepts 
those  committed  or  detained  for  treason  or 
felony  plainly  expressed' in  the  warrant, 
and  persons  convict,  or  in  execution  by 
legal  process.  Com.  Dig.,  Hab.  Corp.  B. 
Lord  Hale  says:  'If  it  appear  by  the  re- 
turn of  the  writ  that  the  party  be  wrong- 
fully committed,  or  by  one  that  hath  not 
jurisdiction,  or  for  a  cause  for  which 
a  man  ought  not  to  be  imprisoned,  he 
shall  be  discharged  or  bailed.'  2  Hale's 
H.  P.  C.  144.  Chief  Baron  Gilbert  says: 
'  If  the  commitment  be  against  law,  as 
being  made  by  one  who  had  no  jurisdic- 
tion of  the  cause,  or  for  a  matter  for 
which  by  law  no  man  ought  to  be  pun- 
ished, the  court  are  to  discharge.'  Bac. 
Abr.,  Hab.  Corp.  B,  10.  These  extracts 
are  sufficient  to  show,  that,  when  a  per- 
son is  convict  or  in*  execution  by  legal 
process  issued  by  a  court  of  competent 
jurisdiction,   no   relief   can   be   had.     Of 
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course,  a  superior  court  will  interfere  if 
the  inferior  court  had  exceeded  its  juris- 
diction or  was  not  competent  to  act." 
Bx  p.  Parka,  (1876)  93  U.  S.  18,  23  U.  S. 
(L.  ed.)  787. 

Restriction  to  territorial  jurisdiction.-^ 
The  power  to  issue  writs  of  habeas  corpus 
is  restricted  to  the  territorial  jurisdiction 
of  the  court  to  which  the  application  is 
made.  The  general  holding  is  that  the 
federal  courts  have  no  power  or  author- 
ity to  issue  a  writ  of  habeas  corpus  to 
be  sent  out  of  their  respective  jurisdic- 
tions. Ew  p.  Gouyet,  (D.  C.  Mont.  1909) 
175  Fed.  230.  And  see  to  the  same  effect 
!n  re  Boles,  (C.  C.  A.  8th  Cir.  1891)  48 
Fed.  76,  4  U.  S.  App.  1,  1  C.  C.  A.  48; 
Ex  p.  Kenyon,  (1878)  5  Dill.  385,  14  Fed. 
Cas.  No.  7,720;  In  re  Bickley,  (1865)  3 
Fed.  Cas.  No.  1,387.  It  appears,  how- 
ever, that  the  District  Court  for  the 
Northern  District  of  Illinois  has  dis- 
charged prisoners  confined  in  Leaven- 
wor^  prison,  apparently  on  the  theory 
that  the  court  imposing  the  sentence  had 
jurisdiction  to  inquire  on  habeas  corpus 
into  the  validity  thereof.  See  Ex  p.  Gou- 
yet,  (D.  C.  Mont.  1909)    176  Fed.  230. 

Isclnsion  of  every  species  of  writ. — 
Every  species  of  the  writ  is  included  in 
the  grant  of  authority  to  the  courts  to 
issue  "writs  of  habeas  corpus."  North 
Carolina  r.  Sullivan,  (1892)   50  Fed.  593. 

Inquiry  as  confined  to  jurisdiction. — 
Upon  habeas  corpus  the  court  examines 
only  the  power  and  authority  of  the  court 
to  act,  not  the  correctness  of  its  conclu- 
sions. In  re  Gregory,  (1911)  219  U.  S. 
210,  31  S.  Ct.  143,  55  U.  S.  (L.  ed.)  184; 
Glasgow  c.  Moyer,  (1912)  225  U.  S.  420, 
32  S.  Ct  753,  56  U.  S.  (L.  ed.)   1147. 

"  No  court  may  properly  release  a  pris- 
oner under  conviction  and  sentence  or  an- 
other court,  unless  for  want  of  jurisdic- 
tion of  the  cause  or  person,  or  for  some 
other  matter  rendering  its  proceedings 
void."  Kaizo  v.  Henry,  (1908)  211  U.  S. 
146,  29  S.  Ct.  41,  63  U.  8.   (L.  ed.)   125. 

"If  an  inferior  court  or  magistrate  of 
the  United  States  has  jurisdiction,  a  Su- 
perior Court  of  the  United  States  will 
not  interfere  by  habeas  corpus."  Horner 
r.  U.  S.,  (1892)  143  U.  S.  570,  12  S.  Ct. 
522,  36  U.  S.  (L.  ed.)  266.  But  the  juris- 
diction of  a  court  can  be  inquired  into 
under  the  laws  of  the  United  States  by 
any  judge  or  court  that  has  the  right 
to  issue  the  writ,  for  if  there  is  no  juris- 
diction to  try,  the  party  is  held  in  cus- 
tody contrary  to  the  Constitution  and 
laws  of  the  United  States.  U.  S.  v. 
Rogers,  (W.  D.  Ark.  1885)  23  Fed.  658. 
See  to  the  same  effect  U.  S.  v.  Brawner, 
(W.  D.  Tenn.  1881)  7  Fed.  86;  In  re 
James,  (W.  D.  Mo.  1884)  18  Fed.  853; 
/•  re  Buen,  (1875)  3  Dill.  116,  4  Fed. 
Cas.  No.  2,102. 

"Neither  Hyde  v.  Shine,  [(1905)  199 
U.  S.  84,  25  S.  Ct.  764,  60  U.  S.  (L.  ed.) 
97]    nor   Tinsley  v.  Treat,    [(1907)    205 


U.  S.  20,  27  S.  Ct.  430,  51.  U..  S.  (L.  ed.) 
689]  is  authority  for  the  proposition  that 
a  writ  of  habeas  corpus  can  be  made  the 
basis  of  a  review  of  the  judgment  of  a 
court  of  competent  jurisdiction  where  pro- 
ceedings were  had  under  a  constitutional 
statute  giving  the  court  authority  to  ex- 
amine into  the  charges,  and  to  convict  or 
acquit  the  accused,  when  the  proceedings 
show  no  attempt  to  exert  the  jurisdiction 
of  the  court  in  excess  of  its  authority." 
Harlan  17.  McGourin,  (1910)  218  U.  S. 
442,  31  S.  Ct.  44,  54  U.  S.  (L.  ed.)  1101, 
21  Ann.  Cas.  849,  affirming  (N.  D.  Fla. 
1909)    180  Fed.   119. 

The  business  of  issuing  and  redeeming 
trading  stamps  is  not  so  manifestly  out- 
side the  range  of  judicial  consideration, 
under  District  of  Columbia  R.  S.  sec.  1177, 
making  it  a  crime  to  engage  in  any  man- 
ner in  any  gift  enterprise  business  in  the 
district,  as  to  justify  relief  by  habeas  cor- 
pus to  a  person  convicted  of  that  offense, 
on  the  theory  that  the  trial  court  was 
without  jurisdiction.  Matter  of  Gregory, 
(1911)  219  U.  S.  210,  31  S.  Ct.  143,  55 
U.  S.   (L.  ed.)    184. 

2.  Arrest  Under  Civil  Process 
Rule  stated. — ^Arrest  under  a  civil  proc- 
ess is  not  a  case  for  remedy  by  habeas 
corpus.  Ex  p.  Wilson,  (1810)  6  Cranch 
62,  3  U.  S.  (L.  ed.)  149.  But  see  In  re 
Mineau,  (1891)  45  Fed.  188;  Ex  p.  Ran- 
dolph, (1833)  2  Brock.  447,  20  Fed.  Cas. 
No.  11,558. 

IV.  As  Substitute  vob  Wbit  of  Ebbob 
1.  Rule  Stated 
Rule  against  use  as  substitute.— It  is 
the  settled  doctrine  of  the  Supreme  Court 
of  the  United  States  that  the  writ  of  ha- 
beas corpus  cannot  be  used  for  the  pur- 
pose of  proceedings  in  error,  and  that  the 
jurisdiction  under  that  writ  is  confined  to 
an  examination  of  the  record,  with  a  view 
to  determining  whether  the  person  re- 
strained of  his  libertv  is  detained  without 
authority  of  law.  Ex  p.  Parks,  (1876) 
93  U.  S.  18,  23  U.  S.  (L.  ed.)  787;  Ex  p. 
Reed,  (1879)  100  U.  S.  13,  25  U.  S.  (L. 
ed.)  638;  Ex  p.  Siebold,  (1879)  100  U.  S. 
371,  26  U.  S.  (L.  ed.)  717;  Wales  v.  Whit- 
ney, (1886)  114  U.  S.  664,  6  S.  Ct.  1060, 
29  U.  S.  (L.  ed.)  277;  Exp.  Terry,  (1888) 
128  U.  8.  289,  9  S.  Ct.  77,  32  U.  S. 
(L.  ed.)  406;  Nielsen,  Petitioner,  (1889) 
131  U.  S.  176,  9  S.  Ct.  672,  33  U.  S. 
(L.  ed.)  118;  In  re  Luis  Gteiza  y  Cortes, 
(1890)  136  U.  6.  330,  10  S.  Ct.  1031,  34 
U.  S.  (L.  ed.)  464;  Stevens  t?.  Fuller, 
(1890)  136  U.  S.  468,  10  S.  Ct.  911,  34 
U.  S.  (L.  ed.)  461;  In  re  Tyler,  (1893) 
149  U.  S.  164,  13  S.  Ct.  785,  37  U.  S. 
(L.  ed.)  689;  U.  S.  <?.  Pridgeon,  (1894)  163 
U.  S.  48,  14  S.  Ct.  746,  38  U.  S.  (L.  ed.) 
631;  In  re  Chapman,  (1896)  156  U.  S. 
211,  16  S.  Ct.  331,  39  U.  S.  (L.  ed.)  401; 
Omelas  v.  Ruiz,  (1896)   161  U.  S.  602,  16 
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S.  Ct.  689,  40  U.  a  (L.  ed.)  787;  In  re 
Lennon,  (1897)  166  U.  S.  548,  17  S.  Ct. 
658,  41  U.  S.  (L.  ed.)  1110;  Andersen  v. 
Treat,  (1898)  172  U.  S.  24,  19  S.  Ct.  67, 
43  U.  S.    (L.  ed.)    351;  In  re  McKenzie, 

(1901)  180  U.  S.  536,  21  S.  Ct  468,  45 
U.  S.    (L.  ed.)    657;   Terlinden  v.  Ames, 

(1902)  184  U.  S.  270,  22  S.  Ct.  484,  46 
U.    S.    (L.    ed.)    534;    Felts   v.   Murphy, 
(1906)    201  U.  S.   123,  26  S.  Ct.  366,  60 
U.  S.  (L.  ed.)   689;  Valentina  v.  Mercer, 
(1906)   201  U.  S.  131,  26  S.  Ct.  368,  50 
U.    S.    (L.    ed.)     693;    Kaizo    v.    Henry, 
(1908)    211   U.  S.  146,  29  S.  Ct.   41,  53 
U.  S.  (L.  ed.)   125;  In  re  Gregory,  (1911) 
219  U.  S.  210,  31  S.  Ct.  143,  55  U.  S.  (L. 
ed.)    184;  Glasgow  v.  Moyer,   (1912)   225 
U.  S.  420,  32  &  Ct.  763,  56  U.  S.  (L.  ed.) 
1147;  Johnson  v.  Hoy,   (1913)   227  U.  S. 
245,  33  S.  Ct.  240,  57  U.  S.  (L.  ed.)  497; 
Ew  p,  Spencer,   (1913)   228  U.  S.  662,  33 
S.  Ct.  709,  57  U.  S.  (L.  ed.)  1010;  Charl- 
ton V.  Kelly,    (1913)    229  U.  S.  447,  33 
S.  Ct,  945,  57  U.   S.    (L.   ed.)    1274,  46 
L.  R.  A.   (N.  S.)  397;  Frank  t?.  Mangum, 
(1915)    237  U.  S.  309,  35  S.  Ct.  682,  59 
U.  S.    (L.  ed.)    969;  Collins  v.  Johnston, 
(1915)    237  U.  S.  502,  35  S.  Ct.  649,  69 
U.  S.  (L.  ed.)  1071;  Ew  p.  Ulrich,  (W.  D. 
Mo.  1890)   43  Fed.  661,  reversing  (W.  D. 
Mo.   1890)    42  Fed.  587;   In  re  Johnson, 
(C.  C.  Mass.  1891)    46  Fed.  477;   Ex  p. 
Skiles,    (C.  C.  Minn.  1892)   50  Fed.  524; 
In  re  Blackbird,*  (E.  D.  Wis.  1895)  66  Fed. 
541;   In  re  Nelson,    (D.  C.   Wash.   1895) 
69  Fed.  712;  Price  v,  McCarty,  (C.  C.  A. 
2d  Cir.  1898)   89  Fed.  84,  69  U.  S.  App. 
678,  32  C.  C.  A.  162;  In  re  Reese,  (C.  C. 
Kan.  1900)  98  Fed.  984;  De  Bara  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1900)  99  Fed.  942,  40 
C.  C.  A.   194;   In  re  Stone,    (N.  D.  Ga. 
1902)  120  Fed.  101;  Iowa  v.  Jones,  (S.  D. 
la.   1904)    128  Fed.  626;   Ecp  p.  Powers, 
(W.  D.  Ky.  1904)    129  Fed.  985;  In  re 
Terrill,  (C.  C.  A.  8th  Cir.  1906)   144  Fed. 
616,  76  C.  C.  A.  418;  Connella  v.  Haskell, 
(C.  C.  A.  8th  Cir.  1907)  168  Fed.  286,  87 
C.  C.  A.  Ill;  Eof  p.  Chadwick,  (N.  D.  Cal. 
1906)     169    Fed.    676;    Peters   v.    U.    S., 
(C.  C.  A.  7th   Cir.   1910)    177  Fed.  885, 
101    C.   C.   A.   99,   reversing    (E.   D.   111. 
1909)   166  Fed.  613,  writ  of  certiorari  de- 
nied (1910)   217  U.  S.  606,  30  S.  Ct.  696, 
54  U.  S.    (L.  ed.)    900;    Ew  p.  Blodgett, 
(N.  D.  la.   1911)    192  Fed.  77;   U.  S.  v. 
Lair,   (C.  C.  A.  8th  Cir.  1912)    195  Fed. 
47,    116    C.    C.   A.    49;    Eof   p,   Glasgow, 
(N.  D.  Ga.  1912)   196  Fed.  780;  Moyer  v. 
Anderson,    (C.  C.  A.  6th  Cir.   1913)    203 
Fed.    881,    122    C.    C.    A.    175;    Blake   v, 
Moyer,    (N.  D.  Ga.   1913)    206  Fed.  669, 
affirmed    (C.    C.   A.   6th   Cir.    1913)    208 
Fed.  678,   125  C.  C.  A.  576;   Howard  v. 
Moyer,    (N.  D.  Ga.  1913)    206  Fed.  556; 
Stevens  v.  McClaughry,  (C.  C.  A.  8th  Cir. 
1913)   207  Fed.  18,  125  C.  C.  A.  102,  51 
L.  R.  A.   (N.  S.)    390;  Ew  p.  Jim  Hong, 
(C.  C.  A.  9th  Cir.  1914)  211  Fed.  73,  127 
C.  C.  A.  669;  Cooley  v.  Morgan,  (C.  C.  A. 
8th  Cir.  1915)   221  Fed.  252,  136  C.  C.  A. 


210;  Morgan  v.  Ward,  (C.  C.  A.  8th  Cir. 

1915)  224  Fed.  698,  140  C.  C.  A,  238; 
Harrison  v.  Moyer,  (N.  D.  Ga.  1916)  224 
Fed.  224;  U.  S.  u.  McCarthy,  (S.  D.  N.  Y. 

1916)  228  Fed.  398;  In  re  Burkell,  (1903) 
2  Alaska  108;  Arkansas  Industrial  Co.  v. 
Neel,  (1886)  48  Ark.  283,  3  S.  W.  631; 
In  re  Tjrson,  (1895)  21  Colo.  78,  39  Pac. 
1093;  EiB  p,  Patman,  (1908)  1  Okla.  Crim. 
141,  95  Pac.  622. 

Neither  irregularities  nor  error,  so  far 
as  they  are  within  the  jurisdiction  of  the 
court,  can  be  inquired  into  upon  a  writ 
of  habeas  corpus  —  because  a.  writ  of  ha- 
beas corpus  cannot  be  made  to  perform 
the  function  of  a  writ  of  error  in  relation 
to  proceedings  of  a  court  within  its  juris- 
diction. "  Under  a  writ  of  habeas  corpus 
the  inqiiiry'  is  addressed  not  to  errors,  but 
to  the  question  whether  the  proceedings 
and  the  judgment  rendered  tnerein  are, 
for  any  reason,  nullities,  and  unless  it  is 
affirmatively  shown  that  the  judgment  or 
sentence  under  which  the  petitioner  is 
confined  is  void,  he  is  not  entitled  to  his 
discharge."  U.  S.  v.  Pridgeon,  (1894) 
163  U.  S.  48,  14  S.  CL  746,  38  U.  S.  (L. 
ed.)  631,  in  effect  affirming  (S.  D.  Ohio 
1893)  57  Fed.  200.  See  to  the  same  effect 
J^a  p.  Yarbrough,  (1884)  110  U.  S.  651 
4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  274;  Ew  p 
Bigelow,  (1885)  113  U.  S.  328,  6  S.  Ct 
542,  28  U.  S.  (L.  ed.)  1005;  Benson  v 
McMahon,  (1888)  127  U.  S.  457,  8  S.  Ct. 
1240,  32  U.  S.  (L.  ed.)  234;  Savin,  Peti- 
tioner, (1889)  131  U.  S.  267,  9  S.  Ct.  699, 
33  U.  S.  (L.  ed.)  150;  In  re  Wight,  (1890) 
134  U.  S.  136,  10  S.  Ct.  487,  33  U.  S.  (L. 
ed.)  865;  Stevens  t?.  Fuller,  (1890)  136 
U.  S.  468,  10  S.  Ct.  911,  34  U.  S.  (L.  ed.J 
461;  Anddrews  t\  Swartz,  (1896)  156 
U.  S.  272,  15  S.  Ct.  389,  39  U.  S.  (L.  ed.) 
422;  In  re  Debs,  (1895)  158  U.  S.  564,  15 
S.  Ct.  900,  39  U.  S.  (L.  ed.)  1092;  In  re 
Belt,  (1895)  159  U.  S.  95,  15  S.  Ct.  987, 
40  U.  S.  (L.  ed.)  88;  In  re  Eckart,  (1897) 
166  U.  S.  481,  17  S.  Ct,  638,  41  U.  S. 
(L.  ed.)  1085;  J5*  p.  Peters,  (1880)  12 
Fed.  461;  In  re  Morris,  (1889)  40  Fed. 
824;  In  re  Leo  Hem  Bow,  (1891)  47  Fed. 
302;  In  re  Boyd,  (C.  C.  A.  1892)  49  Fed. 
48,  4  U.  S.  App.  73,  1  C.  C.  A.  166; 
U.  S.  V.  Don  On,  (1891)  49  Fed.  669;  In 
re  McKnight,  (S.  D.  Ohio  1892)  52  Fed. 
799;  Ex  p.  Bickelt,  (1894)  61  Fed.  203; 
Sternaman  v.  Peck,  (C.  C.  A.  1897)  80 
Fed.  883,  51  U.  S.  App.  312,  26  C.  C.  A. 
214;  Ex  p.  Jones,   (1899)   96  Fed.  200. 

Unquestionably  if  the  trial  court  has 
exceeded  its  jurisdiction  a  prisoner  held 
under  its  judgment  may  be  discharged 
from  custody  upon  a  writ  of  habeas  cor- 
pus by  another  court  having  the  authority 
to  entertain  the  writ,  though  even  in  a 
case  of  this  kind  a  court  will  sometimes 
refrain  from  releasing  a  prisoner  upon 
writ  of  habeas  corpus,  and  will  remit  him 
to  his  remedy  by  writ  of  error.  But  no 
court  may  properly  release  a  prisoner  un- 
der  conviction    and   sentence   of    another 
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court  unless  for  want  of  jurisdiction  of 
the  cause  or  person,  or  for  some  otlier 
matter  rendering  its  proceedings  void. 
Where  a  court  has  jurisdiction,  mere 
errors  which  have  been  committed  in  the 
course  of  the  proceedings  cannot  be  cor- 
rected upon  a  writ  of  habeas  corpus,  which 
may  not  in  this  manner  usurp  the  func- 
tions of  a  writ  of  error.  Kaizo  v,  Henry, 
(1908)  211  U.  S.  14«,  29  S.  Ct.  41,  63 
U.  S.  (L.  ed.)  125,  affirmUig  (1906)  18 
Hawaii  28,  658. 

But  one  who,  having  been  restrained  of 
his  liberty  for  many  years  by  virtue  of  the 
judgment  of  a  federal  court  which  is  be- 
yond its  jurisdiction  and  void,  is  not  barred 
from  a  release  therefrom,  by  writ  of  ha- 
beas corpus,  by  the  fact  that  he  might 
have  secured  such  relief  by  a  writ  of 
error  but  failed  to  apply  for  it  until  it 
was  too  late.  Stevens  v.  McClaughry, 
(C.  C.  A.  8th  Cir.  1913)  207  Fed.  18,  125 
C.  C.  A.  102,  61  L.  R.  A.   (N.  S.)   3©0. 

When  the  court  had  no  jurisdiction  of 
the  person  or  of  the  subject  matter,  or 
authority  to  render  the  judgment  com- 
plained of,  relief  may  be  accorded  if  no 
writ  of  error  or  appeal  will  lie.  Nielsen, 
Petitioner,  (1889)  131  U.  S.  176,  9  S.  Ct. 
672,  33  U.  S.  (L.  ed.)  118;  Cuddy,  Peti- 
tioner, (1889)  131  U.  S.  280,  9  S.  Ct.  703, 
33  U.  S.  (L.  ed.)  154;  In  re  Mills,  (1890) 
135  U.  S.  263,  10  S.  Ct.  762,  34  U.  S. 
(L.  ed.)  107;  In  re  Swan,  (1893)  160 
U.  S.  637,  14  S.  Ct.  225,  37  U.  S.  (L.  ed.) 
1207;  Gonzales  v,  Cunningham,  (1896) 
164  U.  S.  612,  17  S.  Ct.  182,  41  U.  S. 
(L.  ed.)  572;  In  re  Tsu  Tse  Mee,  (1897) 
81  Fed.  702;  In  re  Reese,  (1900)  98  Fed. 
984. 

Where  the  petition  itself  shows  that  the 

Setitioner  is  restrained  of  his  liberty  un- 
er  and  by  the  judgment  of  a  court  com- 
petent to  try  the  offenses  charged,  and 
is  based  on  his  conviction  of  such  offenses, 
if,  for  any  reason,  the  judgment,  or  any 
part  of  it,  under  which  the  petitioner  is 
held,  is  void,  or  the  petitioner  has  served 
out  the  sentence  imposed  thereby,  it  is 
incumbent  upon  him  to  go  further  and 
show  that  condition  of  things.  In  re 
Greenwald,  (1896)  77  Fed.  690. 

"While  a  federal  court  will  not,  on  ha- 
beas corpus,  re-examine  a  mere  erroneous 
decision  of  a  court  having  jurisdiction  of 
the  offense,  yet  it  will  go  through  the 
whole  case,  if  necessary,  to  see  if  such 
court  had  iurisdiction  both  of  the  subject- 
matter  and  of  the  person."  Ex  p.  Kenyon, 
(1878)  6  Dill.  386,  14  Fed.  Cas.  No.  7,720. 
See  also  In  re  Morris,  (1889)  40  Fed.  824; 
Ex  p.  Irvine,  (1896)  74  Fed.  954. 

Here  errors  in  point  of  law,  however 
serious,  committed  by  a  criminal  court  in 
the  exercise  of  its  jurisdiction  over  a  case 
properly  subject  to  its  cognizance,  cannot 
be  reviewed  by  habeas  corpus.  That  writ 
cannot  be  employed  as  a  substitute  for 
the  writ  of  error.  McMicking  v.  Shields, 
(1916)  238  U.  S.  99,  35  S.  Ct.  665,  69 
3  F.  S.  A.—  16 


U.  S.    (L.  ed.)    1220,  reversing  23  P.   I. 
526. 

Jurisdiction  dependent  on  ascertainment 
of  facts  involving  merits. —  In  many  cases 
jurisdiction  may  depend  on  the  ascertain- 
ment of  facts  involving  the  merits,  and  in 
that  sense  the  court  exercises  jurisdiction 
in  disposing  of  the  preliminary  inquiry, 
although  the  result  may  be  that  it  finds 
that  it  cannot  go  farther.  And  where  the 
court  erroneously  retains  jurisdiction  to 
adjudicate  the  merits,  its  action  can  be 
corrected  on  review  and  cannot  therefore 
be  attacked  in  habeas  corpus  proceedings. 
Toy  Toy  v.  Hopkins,  (1909)  212  U.  S.  642, 
29  S.  Ct.  416,  53  U.  S.  (L.  ed.)  644. 

While  the  writ  of  habeas  corpus  cannot 
be  used  to  perform  the  function  of  a  writ 
of  error,  the  doctrine  is  well  established 
that  if  it  appear  that  the  court  which 
rendered  the  judgment  had  not  jurisdic- 
tion to  render  it,  either  because  the  pro- 
ceedings under  which  they  were  taken 
were  unconstitutional,  or  for  any  other 
reason,  the  judgment  is  void  and  may  be 
questioned  collaterally,  and  the  person 
who  is  imprisoned  thereunder  may  be  dis- 
charged from  custody  on  habeas  corpus. 
Ex  p,  Lange,  (1873)  18  Wall.  163,  21  U.  S. 
(L.  ed.)  872;  Ex  p.  Siebold,  (1879)  100  U.  S. 
371,  26  U.  S.  (L.  ed.)  717;  Nielsen,  Peti- 
.  tioner,  (1889)  131  U.  S.  176,  9  S.  Ct.  672, 
33  U.  S.  (L.  ed.)  118;  Ex  p.  Mackey  i?. 
Miller,  (C.  C.  A.  9th  Cir.  1903)  126,  Fed, 
161,  62  C.  C.  A.  139. 

2.  Reason  for  Ride 
Reason  as  given  by  Supreme  Court. — 
In  Harlan  v.  McGourin,  (1910)  218  U.  S. 
442,  31  S.  Ct.  44,  54  U.  S.  (L.  ed.)  1101, 
21  Ann.  Cas.  849,  affirming  (N.  D.  Fla. 
1909)  180  Fed.  119,  it  was  said  that  if 
the  writ  of  habeas  corpus  could  be  made 
to  perform  the  office  of  a  writ  of  error 
then  the  Supreme  Court  could  readily  be 
converted  into  an  appellate  court  in 
criminal  proceedings,  a  jurisdiction  at 
that  time  denied  to  it  by  statute. 

3.  When  Used  with  Certiorari 
Effect  of  such  use. —  The  writ  of  habeas 
corpus  is  not  a  writ  of  error,  though  in 
some  cases  in  which  the  court  issuing  it 
has  appellate  power  over  the  court  by 
whose  order  the  petitioner  is  held  in  cus- 
tody, it  may  be  used  with  the  writ  of 
certiorari  for  that  purpose.  In  such  case, 
however,  it  is  not  a  writ  of  error.  Its 
purpose  is  to  enable  the  court  to  inquire, 
first,  if  the  petitioner  is  restrafned  of  his 
liberty.  If  he  is  not,  the  court  can  do 
nothing  but  discharge  the  writ.  If  there 
is  such  restraint,  the  court  can  then  in- 
quire into  the  cause  of  it,  and  if  the 
alleged  cause  be  unlawful  it  must  then 
discharge  the  prisoner.  Ex  p.  Bollman, 
(1807)  4  Cranch  75,  2  U.  S.  (L.  ed.) 
564;  In  re  Kaine,  (1852)  14  How.  103, 
14   U.   S.    (L.    ed.)    346;    Ex  p.   Lange, 
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(1873)  18  Wall.  163,  21  U.  S.  (L.  ed.) 
872;  Ea  p.  Royall,  (1884)  112  U.  S.  181, 
5  S.  Ct.  98,  28  U.  S.  (L.  ed.)  690;  Wales 
c.  Whitney,  (1886)  114  U.  S.  664,  5  S.  Ct. 
1050,  29  U.  S.  (L.  ed.)  277;  In  re  Byron, 
(S.  D.  N.  Y.  1883)  18  Fed.  722;  Ex  p. 
Bennett,  (1825)  2  Cranch  C.  C.  612,  3 
Fed.  Cas.  No.  1,311;  In  re  Martin,  (1866) 
5  Blatchf.  303,  16  Fed.  Cas.  No.  9,161; 
In  re  Van  Campen,    (1868)    2  Ben.  419, 

28  Fed.  Caa.  No.  16,835. 

4.  Disregard  by  Cowt  of  Rule  of  Comity 
Habeas  corpus  inapplicable. —  Disre- 
gard by  courts  of  a  rule  of  comity  is  an 
error  which  is  not  reversible  in  habeas 
corpus,  as  no  constitutional  ri^ht  of  the 
petitioner  is  invaded  and  a  petition  for  a 
writ  of  habeas  corpus  is  not  a  writ  of 
error.  Peckham  v.  Henkel,  (1910)  216 
U.  S.  483,  30  S.  Ct.  256,  64  U.  S.  (L. 
ed.)  679,  affirming  (S.  D.  N.  Y.  1909)  166 
Fed.  627. 

6.  Arrest 
In  generaL —  Irregularities  in  the  arrest 
of  a  person  are  not  grounds  for  the  issu- 
ance of  a  writ  of  habeas  corpus.  Price  v. 
McCarty,  (C.  C.  A.  1898)  89  Fed.  84,  59 
U.  S.  App.  578,  32  C.  C.  A.  162.  See  also 
Chow  Loy  r.  U.  S.,  (C.  C.  A.  1901)  112 
Fed.  354,  60  C.  C.  A.  279. 

The  arrest  of  a  seaman  by  a  local  chief  ' 
of  police,  instead  of  by  a  United  States 
marshal  as  required  by  statute,  the  arrest 
being  at  the  instance  of  a  French  consul 
acting  under  a  treaty  with  France,  does 
not  entitle  the  seaman  to  be  discharged 
on  writ  of  habeas  corpus  where  it  appears 
that  he  came  within  the  terms  of  the 
treaty  although  the  arrest  was  irregular. 
Dallemagne  v.  Moisan,  (1905)  197  U.  S. 
169,  25  S.  Ct.  422,  49  U.  S.  (L.  ed.)   709. 

6.  errand  Jury 
Disqualifications  of  grand  jurors  do  not 
destroy  the  jurisdiction  of  the  court  in 
which  an  indictment  is  returned,  if  the 
court  had  jurisdiction  of  the  cause  and 
of  the  person,  and  the  indictment,  though 
voidable  if  the  objection  is  seasonably 
taken,  is  not  void.  The  objection  may  be 
waived,  if  it  is  not  made  at  all  or  de- 
layed too  long.  This  is  but  another  form 
of  saying  that  the  indictment  is  a  suffi- 
cient foundation  for  the  jurisdiction  of 
the  court  in  which  it  is  returned,  if  juris- 
diction otherwise  exists.  That  court  has 
the  authority  to  decide  all  questions  con- 
cerning the  constitution,  organization  and 
qualificatians  of  the  grand  jury,  and  if 
there  are  errors  in  dealing  with  these 
questions,  like  all  other  errors  of  law  com- 
mitted in  the  course  of  the  proceedings, 
they  can  be  corrected  by  writ  of  error. 
Kaizo  t;.  Henry,    (1908)    211   U.  S.   146, 

29  S.  Ct.  41,  53  U.  S.  (L.  ed.)  126, 
affirming   (1906)    18  Hawaii  28,  658. 

Disobeying  the  law  governing  the  selec- 
tion of  grand  jurors  does  not  affect  the 


jurisdiction  of  the  court  so  as  to  justify 
the  release  by  habeas  corpus  of  a  person 
convicted  under  an  indictment  found  by 
such  jurors.  Ew  p.  Moran,  (1906)  203 
U.  S.  96,  27  S.  Ct.  25,  61  U.  S.  (L.  ed.) 
106. 

Insufficient  number.— In  the  case  of  In 
re  Wilson,  (1891)  140  U.  S.  576,  11  S.  Ct. 
870,  35  U.  S.  (L.  ed.)  613,  a  petiticmer 
for  habeas  corpus  contended  that  the 
grand  jury,  which  indicted  him,. was  not 
a  legally  constituted  tribunal,  in  that 
it  was  composed  of  only  fifteen  members, 
whereas  by  an  Act  of  the  legislature 
of  the  territory  of  Arizona,  passed  on 
March  12,  1889,  a  day  before  that  upon 
which  the  offense  is  charj^  to  have  been 
committed,  it  was  required  that  grand 
juries  should  be  composed  of  not  less  than 
seventeen  nor  more  than  twenty-three 
members.  But  the  court  said:  "The 
response  thereto  is,  that  no  such  act  was 

Sassed;  and  that,  even  if  it  were,  the 
efect  in  the  number  of  grand  jurors  did 
not  vitiate  the  entire  proceedings;  so  thai 
they  could  be  challenged  collaterally  on 
habeas  corpus,  but  it  was  only  a  matter 
of  error,  to  be.  corrected  by  proceedings  in 
error." 

Order  for  impaneling  made  by  wrong 
judge. —  Objection  that  the  order  for  the 
impaneling  of  the  grand  jury  was  made 
by  a  judge  of  a  federal  Circuit  Court, 
who  although  within  his  circuit  was  not 
within  the  district  where  the  court  was 
located  when  the  trial  was  had,  cannot 
be  raised  by  habeas  corpus.  Harlan  v, 
McGourin,  (1910)  218  U.  S.  442,  31  S.  Ct. 
44,  54  U.  S.  (L.  ed.)  1101,  21  Ann.  Cas. 
849. 

7.  Indictment 
**  Whether  an  act  charged  in  an  indict- 
ment is  or  is  not  a  crime  by  the  law 
which  the  court  administers  (in  this  case 
the  statute  law  of  the  United  States),  is 
a  question  which  has  to  be  met  at  almost 
every  stage  of  criminal  proceedings;  on 
motions  to  quash  the  indictment,  on  de- 
murrers, on  motions  to  arrest  judgment, 
etc.  The  court  may  err,  but  it  has  juris- 
diction of  the  question.  If  it  errs,  there 
is  no  remedy  after  final  judgment,  unless 
a  writ  of  error  lies  to  some  superior 
court;  and  no  such  writ  lies  in  this  case. 
It  would  be  an  assumption  of  authority 
for  this  court,  by  means  of  the  writ  of 
habeas  corpus,  to  review  every  case  in 
which  the  defendant  attempts  to  contro- 
vert the  criminality  of  the  offense  charged 
in  the  indictment.  It  having  been  held 
that  the  regulation  of  the  appellate  power 
of  this  court  was  conferred  upon  Con- 
gress, and  Congress  having  given  an 
appeal  or  writ  of  error  in  only  certain 
specified  cases,  the  implication  is  irresist- 
ible, that  those  errors  and  irregularities, 
which  can  only  be  reviewed  by  appeal  or 
writ  of  error,  cannot  be  reviewed  in  this 
court  in  any  other  cases  than  those  in 


HABEAS  CORPUS 


435 


which  those  processes  are  given.  Now,  it 
has  always  been  held  that  a  mere  error 
in  point  of  law,  committed  by  a  court  in 
a  case  properly  subject  to  its  cognizance, 
can  only  oe  reviewed  by  the  ordinary 
methods  of  appeal  or  writ  of  error;  but 
that  where  the  proceedings  are  not  only 
erroneous,  but  entirely  void  —  as  where 
the  court  is  without  jurisdiction  of  the 
person  or  of  the  cause,  and  a  party  is 
subjected  to  illegal  imprisonment  in  con- 
sequence—  the  Superior  Court,  or  judge 
invested  with  the  prerogative  power  of 
issuing  a  habeas  corpus,  may  review  the 
proceedings  by  that  writ,  and  discharge 
from  illegal  imprisonment.  This  is  one  of 
the  modes  in  which  this  court  exercises 
supervisory  power  over  inferior  courts 
and  tribunals;  but  it  is  a  special  mode, 
and  confined  to  a  limited  class  of  cases." 
E9  p.  Parks,  (1876)  93  U.  S.  18,  23  U.  Q. 
(L.  ed.)  787.  See  to  the  same  effect  Ea  p. 
Siebold,  (1879)  100  U.  S.  371,  25  U.  S. 
(L.  ed.)  717;  In  re  Coy,  (1888)  127  U.  S. 
731,  8  S.  Ct.  1263,  32  U.  S.   (L.  ed.)  274. 

The  fact  that  the  law  which  was  the 
foundation  of  an  indictment  and  trial  is 
asserted  to  be  unconstitutional  or  uncer- 
tain in  the  description  of  the  offense  is 
not  ground  for  a  writ  of  habeas  corpus 
where  the  court  had  jurisdiction  of  the 
case.  Glasgow  v.  Moyer,  (1912)  225  U.  S. 
420,  32  S.  Ct  753,  56  U.  S.  (L.  ed.)  1147, 
wherein  the  court  said:  "Those  ques- 
tions, like  others,  the  court  is  invested 
with  jurisdiction  to  try  if  raised,  and  its 
decision  can  be  reviewed,  like  its  decisions 
upon  other  questions,  by  writ  of  error. 
The  principle  of  the  cases  is  the  simple 
one  that  if  a  court  has  jurisdiction  of  the 
case  the  writ  of  habeas  corpus  cannot  be 
employed  to  re-try  the  issues,  whether  of 
law,  constitutional  or  other,  or  of  fact.'' 

On  habeas  corpus  to  inquire  into  a 
detention  on  an  information  filed  in  the 
police  court  of  the  District  of  Columbia, 
"  we  are  not  concerned  with  the  question 
whether  the  information  was  sufficient,  or 
whether  the  acts  set  forth  .  .  .  consti- 
tuted a  crime;  that  is  to  say,  whether  the 
court  properly  applied  the  law,  if  it  be 
foiuid  that  the  court  had  jurisdiction  to 
try  the  issues  and  to  render  the  judg- 
ment." Matter  of  Gregory,  (1911)  219 
U.  S.  210,  31  S.  Ct.  44,  143,  55  U.  S. 
(L.  ed.)   184. 

Having  jurisdiction  of  the  offense 
charged  and  of  the  accused,  it  is  for  the 
state  courts  to  determine  whether  an 
indictment  sufficiently  charges  the  crime 
of  murder  in  the  first  degree.  Kohl  f. 
Lehlback,  (1895)  160  U.  S.  293,  16  S.  Ct. 
304,  40  U.  S.  (L.  ed.)   432. 

In  the  case  of  In  re  Lancaster,  (1890) 
137  U.  S.  393,  11  S.  Ct.  117,  34  U.  S. 
(L.  ed.)  713,  the  petitioners  were  under 
indictment  in  the  Circuit  Court  of  the 
United  States  and  were  in  custody.  They 
applied  for  a  writ  of  habeas  corpus,  stat- 
ing as  a  ground  the  insufficiency  of  the 


indictment,  but  the  court  said:  ''They 
have  not  invoked  the  action  of  the  Circuit 
Court  upon  the  sufficiency  of  the  indict- 
ment by  a  motion  to  quash  or  otherwise, 
but  ask  leave  to  file  in  this  court  a  peti- 
tion for  a  writ  of  habeas  corpus,  upon 
the  ground  that  the  matters  and  things 
set  forth  and  charged  do  not  constitute 
any  offense  or  offenses  under  the  laws  of 
the  United  States,  or  cogniEable  in  the 
Circuit  Court,  and  that  for  other  reasons 
the  indictment  cannot  be  sustained.  In 
this  posture  of  the  case  we  must  decline 
to  interfere." 

But  in  proceedings  for  the  removal  of 
a  prisoner  to  another  district  for  trial,  it 
has  been  held  to  be  both  the  right  and  the 
duty  of  a  federal  court  upon  an  applica- 
tion for  a  writ  of  habeas  corpus  to  con- 
sider and  determine  whether  an  indict- 
ment, pending  in  another  district  against 
a  prisoner  held  for  removal  to  sudh  dis- 
trict, charges  a  criminal  offense  or  one 
that  comes  within  the  jurisdiction  of  that 
court.  In  re  Greene,  (S.  D.  Ohio  1892> 
52  Fed.  104. 

Indictment  not  properly  presented.— An 
objection  that  the  indictment  in  a  federal 
Circuit  Court  was  not  properly  pre- 
sented by  the  grand  jury,  basc^  on  testi- 
mony that  after  the  presentation  of  the 
original  indictment  the  grand  jury  were 
informed  by  the  district  attorney  that  the 
indictment  needed  amendment  in  some 
particulars,  that  this  amendment  was  read 
over  in  the  presence  of  the  grand  jury  and 
was  incorporated  into  an  indictment  which 
was  regularly  returned  to  the  court, 
where  it  was  produced,  with  the  consent 
of  all  the  grand  jurors,  if  ever  available, 
cannot  be  first  raised  on  habeas  corpus 
after  conviction.  Harlan  v,  McGourin, 
(1910)  218  U.  S.  442,  31  S.  Ct.  44,  54 
U.  S.  (L.  ed.)   1101,  21  Ann.  Cas.  849. 

Technical  sufficiency  generally^  Upon 
habeas  corpus  the  sufficiency  of  the  indict- 
ment as  a  matter  of  technical  pleading 
will  not  be  inquired  into.  Reed  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1915)  224  Fed.  878, 
140  0.  C.  A.  64. 

Errors  of  a  federal  District  Court  in 
sustaining  an  indictment  which  fails  to 
charge  with  sufficient  fulness  some  par- 
ticular fact  cannot  be  reviewed  on  habeas 
corpus  to  inquire  into  the  legality  of  an 
imprisonment  under  the  sentence  imposed 
after  a  conviction  on  such  indictment. 
Dimmick  v.  Tompkins,  (1904)  194  U.  S. 
540,  24  S.  Ct.  780,  48  U.  S.  (L.  ed.)  1110. 

That  an  indictment  charged- more  than 
one  offense,  in  violation  of  the  laws  of  the 
territory  where  petitioner  was  convicted, 
was  a  mere  error  of  procedure,  which  did 
not  divest  the  trial  court  of  its  power  to 
render  judgment,  and  was,  therefore,  not 
ground  for  petitioner's  discharge  on 
habeas  corpus.  Connella  v.  Haskell,  (C. 
C.  A.  8th  Cir.  1907)  158  Fed.  285,  87 
C.  a  A.  HI. 
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Error  in  consolidating  indictments  is 
not  ground  for  habeas  corpus  proceedings. 
Howard  v.  U.  S.,  (C.  C.  A.  1896)  76  Fed. 
986,  43  U.  S.  App.  678,  21  C.  C.  A.  686, 
34  L.  R.  A.  609;  De  Bara  v.  U.  S.,  (C.  G. 
A.  1900)  99  Fed.  942,  40  C.  C.  A.  194. 

8.  Defenses 
Matter  available  in  the  trial  court  as 
a  defense  to  an  indictment  and  afterward, 
if  necessary,  by  writ  of  error  cannot  be 
the  foundation  of  an  application  for  writ 
of  habeas  corpus.  Morgan  v.  Sylvester, 
(O.  C.  A.  8tii  Cir.  1916)  231  Fed.  886, 
140  C.  C.  A.  82. 

9.  RuUnga  of  Triai  Court 

In  general. —  On  habeas  corpus  errors  in 
tiie  rulings  on  the  trial  of  the  petitioner 
cannot  be  reviewed  but  only  questions 
affecting  the  jurisdiction.  Davis  v,  Bea- 
son,  (1890)  133  U.  S.  333,  10  S.  Ct.  299, 
»3U.  S.  (L.  ed.)  637. 

l^xclusion  of  evidence  in  removal  pro* 
eeedings. —  On  removal  proceedings  under 
R.  S.  sec.  1014  (see  Cbiminal  Law), 
the    indictment    is    on    the    question    of 

Srobable  cause  only  prima  facie  evi- 
ence,  and  the  refusal  of  the  district 
judge  to  permit  the  defendant  to  intro- 
duce evidence  showing  that  he  had 
committed  no  offense  triable  in  the  dis- 
trict to  which  removal  was  sought 
deprives  the  defendant  of  a  right  which 
may  be  enforced  by  habeas  corpus.  Tins- 
ley  V.  Treat,  (1907)  206  U.  S.  20,  27  S. 
Ct.  430,  61  U.  S.  (li.  ed.)  689,  wherein  the 
court  said:  "Appellant  was  entitled  to 
the  judgment  of  the  district  judge  as  to 
the  existence  of  probable  cause  on  the  evi- 
dence that  might  have  been  adduced,  and 
even  if  the  district  judse  had  thereupon 
determined  that  probable  cause  existed, 
and  such  determination  could  not  be  revised 
on  habeas  corpus,  it  is  nevertheless  true 
that  we  have  no  such  decision  here,  and 
the  order  of  removal  cannot  be  sustained 
in  its  absence.  Nor  can  the  exclusion  of 
evidence  offered  be  treated  as  mere  error, 
inasmuch  as  the  ruling  involved  the  denial 
of  a  right  secured  by  statute  under  the 
oonstitution." 

10.  Suffidency  of  Evidence 

Snle  stated. —  When  an  indictment 
charges  a  crime  within  the  jurisdiction  of 
a  court,  and  the  record  of  the  court  shows 
a  trial  and  conviction  and  a  judgment, 
properly  founded  on  the  indictment  and 
within  the  lawful  jurisdiction,  it  is  con- 
clusively presumed,  in  a  collateral  attack, 
by  habeas  corpus  that  the  evidence  ad- 
duced was  sufficient  to  sustain  the  indict- 
ment and  judgment.  In  re  Haskell  (S.  D. 
Ohio  1892)  62  Fed.  795.  See  to  the  same 
effect  Eao  p.  Terry,  (1888)  128  U.  S.  289, 
9  8.  Ct.  77,  32  U.  S.  (L.  ed.)  406;  Davis 
V,  Benson,  (1890)  133  U.  S.  333,  10  S.  Ct. 
299,  33  U.  S.   (L.  ed.)   637;  Crossley  v. 


California,  (1898)  168  U.  S.  640,  18  S. 
Ct.  242,  42  U.  S.  (L.  ed.)  610;  In  re 
Byron,  (S.  D.  N.  Y.  1883)  18  Fed.  722; 
In  re  Reese,  (C.  C.  Kan.  1900)  98  Fed. 
984;  Ew  p.  Jones,  (N.  D.  Ala.  1899)  96 
Fed.  200. 

11.  Submission  of  Caee  to  Jury 
Degree  of  murder. —  In  Crossley  v. 
CaUfornia,  (1898)  168  U.  S.  640,  18  S.  Ofc. 
242,  42  U.  S.  (L.  ed.)  610,  the  petitioner 
who  was  in  custody  awaiting  execution 
for  murder  in  the  first  degree  claimed  to 
be  entitled  to  habeas  corpus  on  the  ground 
that  there  was  no  evidence  that  he  was 
guilty  of  murder  in  the  first  degree;  that 
the  evidence  showed,  or  tended  to  show, 
that  he  was  guilty,  at  most,  of  murder 
in  the  second  degree;  and  that  the  trial 
court  only  submitted  to  the  jury  the 
question  whether  or  not  he  was  guilty 
of  murder  in  the  first  degree.  But  the 
court  said:  "This  was  matter  of  error, 
and  with  its  disposition  by  the  highest 
tribunal  of  the  state,  it  was  not  within 
the  province  of  the  Circuit  Court  to 
interfere." 

12.  Sentence 
Excess  in  sentence. — "Many  well-con- 
sidered authorities,  in  England  as  well  as 
in  this  country,  hold  that  where  there  is 
jurisdiction  of  the  person  and  of  the 
offense,  the  excess  in  the  sentence  of  the 
court  beyond  the  provisions  of  law  is  only 
voidable  in  proceeding  upon  a  writ  of 
error.  .  .  .  Under  a  writ  of  habeas  corpus 
the  inquiry  is  addressed  not  to  errors,  but 
to  the  question  whether  the  proceedings 
and  the  judgment  rendered  therein  are, 
for  any  reason,  nullities,  and  unless  it  is 
affirmatively  shown  that  the  judgment  or 
sentence,  under  which  the  petitioner  ia 
confined,  is  void,  he  is  not  entitled  to  his 
discharge.  It  may  often  occur  that  the 
sentence  imposed  may  be  valid  in  part 
and  void  in  part,  but  the  void  portion  of 
the  judgment  or  sentence  should  not  neces- 
sarily, or  generally,  vitiate  the  valid  por- 
tion. R.  S.  sec.  761  [infra,  p.  469],  ^the 
court,  or  justice,  or  judge,  shall  proceed  in 
a  summary  way  to  determine  the  facts  of 
the  case  [in  habeas  corpus]  by  hearing  the 
testimony  and  arguments,  and  thereupon 
to  dispose  of  the  party  as  law  and  justice 
require.'  There  is  no  law  or  justice  in 
giving  to  a  prisoner  relief  under  habeas 
corpus  that  is  equivalent  to  an  acquittal, 
when,  upon  writ  of  error,  he  could  only 
have  secured  relief  from  that  portion  of 
the  sentence  which  was  void."  U.  S.  v. 
Pridgeon,  (1893)  153  U.  S.  48,  14  a  Ct. 
746,  38  U.  S.  {Ix  ed.)  631. 

The  objection  that  the  original  sentence 
in  a  federal  Circuit  Court,  before  modi- 
fication on  motion  of  the  government's 
counsel,  exceeded  the  authority  of  the 
court,  in  that  it  required  service  at  hard 
labor,  is  not  available  on  habeas  corpus, 
since,   at  most,   only   that   part   of   the 
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sentence  of  the  law  is  void.  Harlan  v, 
McGourin,  (1910)  218  U.  S.  442,  31  S.  Ct. 
44,  54  U.  S.  (L.  ed.)  1101,  21  Ann.  Gas. 
849. 

But  a  judgment  of  a  District  Court 
sentencing  a  person  to  imprisonment  in  a 
penitentiary  when  the  statutes  of  the 
United  States  did  not  authorize  such  im- 
prisonment for  so  short  a  term  as  that 
imposed  on  such  person,  is  void  and  a  ha- 
beas corpus  lies,  as  the  case  is  not  one  of 
mere  error,  but  one  in  which  the  court 
transcended  its  powers.  In  re  Mills, 
(1890)  135  U.  S.  263,  10  S.  C5t.  762,  34 
U.  S.   (L.  ed.y   107. 

The  excess  of  a  judgment  beyond  the 
jurisdiction  of  the  court  which  renders  it 
is  as  void  as  a  judgment  without  any 
jurisdiction,  and  a  prisoner  held  under 
such  excess  only  is  entitled  to  his  release 
by  writ  of  habeas  corpus.  Stevens  f. 
McCloughry,  (C.  C.  A.  8th  Cir.  1913)  207 
Fed.  18,  125  C.  C.  A.  102,  51  L.  R  A. 
(N.  S.)  390. 

Where  a  sentence  imposed  on  petitioner 
was  excessive,  he  cannot  obtain  his  dis- 
charge on  habeas  corpus  while  serving  the 
portion  which  the  court  had  power  to 
impose.  Connella  v.  Haskell,  (1907)  158 
Fed.  285,  87  C.  C.  A.  111. 

Where  the  petitioner  was  convicted  of 
two  offenses,  for  each  of  which  he  could 
have  been  sentenced  to  seven  years'  im- 
prisonment, but  was  sentenced  to  five 
years'  imprisonment  for  each  offense,  the 
terms  to  run  concurrently,  the  sentence 
could  not  be  held  void  on  habeas  corpus, 
because  the  statute  of  the  territory  in 
which  petitioner  was  convicted  required 
such  a  sentence  to  be  cumulative.  Con- 
neUa  v.  HaakeU,  (1907)  158  Fed.  285,  87 
C.  C.  A.  111. 

Cumulative  sentences  when  collaterally 
attacked  are  not  wholly  void.  Ew  p. 
Peters,  (1877)  4  Dill.  169,  19  Fed.  Cas. 
No.  11,027,  distinguishing  U.  S.  i*. 
Maguire,  (1876)  3  Cent.  L.  J.  273,  26 
Fed.  Cas.  No.  15,708. 

For  other  cases  on  irreguUr  sentences 
see  In  re  Burns,  (W.  D.  Ark.  1902)  113 
Fed.  987  (sentence  unauthorized  by  ver- 
dict or  by  statute) ;  Cuyler  v.  Atlantic, 
etc.,  R.  Co.,  (E.  D.  N.  C.  1904)  131  Fed, 
95  (void  judgment  and  sentence)  ;  U.  S. 
V.  Peeke,  (C.  C.  A.  3d  Cir.  1907)  153  Fed. 
166,  82  C.  C.  A.  340,  12  L.  R.  A.  (N.  S.) 
314,  affirming  (D.  C.  N.  J.  1906)  144 
Fed.  1016  (excessive  sentence)  ;  Ex  p. 
Schlaffer,  (S.  D.  Fla.  1907)  154  Fed.  021 
(excessive  sentence)  ;  Munson  v.  Mc- 
Claughry,  (C.  C.  A.  8th  Cir.  1912)  198  Fed. 
72,  117  C.  C.  A.  180,  42  L.  R.  A.  (N.  S.) 
302  (excessive  sentence) ;  Ex  p.  Hewitt, 
(1869)  3  Am.  L.  Rev.  382,  12  Fed.  Cas. 
No.  6,442  (excessive  sentence). 

13.  Order 
The  failure  to  specify  a  building  in  the 
order  of  the  Supreme  Court  of  the  terri- 
tory of  Oklahoma  fixing  Lawton  as  the 


place  where  the  District  Court  should  be 
held  in  and  for  the  county  of  Comanche, 
there  being  at  the  time  of  making  the 
order  and  at  the  time  of  trial  no  county 
or  court  buildings  in  such  county,  did  not 
go  to  the  jurisdiction  of  such  District 
Court  so  as  to  justify  relief  by  habeas 
corpus  in  favor  of  a  person  convicted  of 
crime  therein  who  made  no  showing  of 
any  opportunities  lost  because  no  build- 
ing was  named.  Ex  p.  Moran,  (1906) 
203  U.  S.  96,  27  S.  a.  26,  61  U.  S. 
(L.  ed.)    105. 

V.  Time  fob  Suiwa  Otjt  Wbtt 

Rule  stated. —  If  a  speedy  and  effica- 
cious remedy  in  the  federal  court  in  the 
usual  and  orderly  course  of  criminal  pro- 
cedure is  open  to  a  petitioner  for  habeas 
corpus,  as  in  the  case  of  imprisonment 
under  an  indictment  alleged  to  be  defect- 
ive, the  court  will  not  interfere  with  and 
confuse  such  procedure  by  undertaking  to 
grant  relief  in  habeas  corpus  in  advance 
of  a  regular  trial  or  hearing  upon  de- 
murrer, unless  it  be  shown  Mfirmatively 
that  because  of  special  circumstances 
suitable  relief  cannot  be  had  through  the 
procedure  above  indicated.  In  re  Barber, 
75  Fed.  980. 

A  prisoner  cannot  anticipate  the  regu- 
lar course  of  proceedings  having  for  their 
end  to  determine  whether  he  shall  be 
held  or  released,  by  alleging  want  of  juris- 
diction arid  petitioning  for  a  writ  of 
habeas  corpus.  Ex  p.  Simon,  (1908)  208 
U.  S.  144,  28  S.  Ct.  238,  52  U.  S.  (L.  ed.) 
429,  wherein  the  petitioner  for  habeas 
corpus  was  in  custody  for  contempt,  he 
having  violated  a  preliminary  injunction 
issued  by  the  Circuit  Court  of  the  United 
States.  He  brought  the  petition  on  the 
ground  that  the  Circuit  Court  had  no 
^risdiction,  and  that  therefore  its  decree 
might  be  disobeyed. 

On  imprisonment  upon  commitment  by 
a  United  States  commissioner^  if  there 
can  be  no  inquiry  whether  the  charge 
constitutes  an  offense  against  the  statute 
until  the  meeting  of  the  grand  jury,  the 
court  may,  by  habeas  corpus,  hear  the 
case  and  determine  that  question.  7«  re 
Barber,  (1896)  75  Fed.  980. 

Legality  of  sale  of  liquor  to  Indians. — 
In  the  case  of  Ex  p.  Lincoln,  (1906)  202 
U.  S.  178,  26  S.  Ct.  602,  50  U.  S.  (L.  ed.) 
984,  it  appeared  the  petitioner  was  con- 
victed in  the  District  Court  for  the  dis- 
trict of  Nebraska  on  an  indictment  charg- 
ing that  he  did  **  wrongfully  and  unlaw- 
fully introduce  into  Indian  country,  to 
wit,  into  and  upon  the  Winnebago  Indian 
Reservation,  a  reservation  set  apart  for 
the  exclusive  use  and  benefit  of  certain 
tribes  of  the  Winnebago  Indians,  certain 
spirituous,  vinous,  malt  and  other  intoxi- 
cating liquors."  Upon  this  conviction  he 
was  sentenced  to  pay  a  fine  of  one  hun- 
dred dollars  and  the  costs  of  prosecution 
and    to    be    imprisoned    in    the    jail    of 
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Douglas  county,  Nebraska,  for  the  term 
of  sixty  days  and  until  said  fine  and  costs 
were  paid.  The  imprisonment  commenced 
on  February  19,  1906.  Without  pursuing 
his  remedy  by  writ  of  error  the  petitioner 
on  April  2,  1906,  filed  in  this  court  his  ap- 
plication for  a  writ  of  habeas  corpus,  td" 
leging  that  the  United  States  had  no  police 
power  or  jurisdiction  over  the  Winnebago 
Reservation,  and  that  the  law  under  which 
the  indictment  was  drawn  was  unconstitu- 
tional and  void  in  so  far  as  it  applied  to 
the  said  Winnebago  Reservation,  and  that 
the  United  States  District  Court  was 
wholly  without  jurisdiction  in  the  prem- 
ises. The  petition  was  denied.  The 
Supreme  Court  said:  "  The  ordinary  pro- 
cedure for  the  correction  of  errors  in 
criminal  cases  is  by  writ  of  error,  and 
that  method  should  be  pursued  unless 
there  be  special  circumstances  calling  for 
a  departure  thereot  ...  It  is  true  that 
we  issued  a  writ  of  habeas  corpus  in  a 
case  in  some  respects  like  the  present, 
Matter  of  Heff,  T1906]  197  U.  S.  488 
[25  S.  Ct.  606,  49  U.  S.  (L.  ed.)  848], 
and  it  is  relied  upon  by  petitioner  as 
authority  for  this  application,  but  it  was 
shown  in  that  case  tnat  there  was  a  direct 
conflict  between  the  state  and  local  fed- 
eral courts  in  the  precise  point  of  law 
involved,  each  asserting  jurisdiction  over 
the  same  offense;  that  the  Court  of  Ap- 
peals had  already  decided  the  question 
adversely  to  the  contention  of  petitioner, 
so  that  a  writ  of  error  from  that  court 
would  have  accomplished  nothing;  and 
further,  that  the  matter  involved  opened 
up  inquiry  into  questions  of  great  signifi- 
cance affecting  the  respective  jurisdictions 
of  the  nation  and  the  states  over  large 
numbers  of  Indians.  There  were  special 
reasons,  therefore,  for  our  issuing  a  writ 
of  habeas  corpus  and  investigating  the 
matter  in  that  case.  But  it  does  not  fol- 
low from  the  action  then  taken  that  it  is 
necessary  or  proper  for  this  court  to  issue 
a  habeas  corpus  in  every  case  involving 
the  question  of  the  legality  of  a  sale  of 
liquor  to  Indians  or  the  bringing  of  liquor 
into  the  Indian  country.  It  is  enough 
that  the  cases  be  disposed  of  in  the  orderly 
and  customary  mode  of  procedure.  It  may 
be  assumed  that  the  trial  courts  will  fol- 
low the  rulings  of  this  court,  and  if  there 
be  in  any  case  a  departure  therefrom  the 
proper  appellate  court  will  correct  the 
error.  To  permit  every  petty  criminal 
case  to  be  brought  directly  to  this  court 
upon  habeas  corpus,  on  the  ground  of  an 
alleged  misconception  or  disregard  of  our 
decisions,  would  be  a  grievous  misuse  of 
our  time,  which  should  be  devoted  to  a 
consideration  of  the  more  important  legal 
and  constitutional  questions  which  are 
constantly  arising  and  calling  for  our 
determination." 


VI.   FEMERAL    iNTEfCFERENCE   WITH   CUB- 
TODT   OF   StATK  CotJBT 

1.  Rvls  Stated 
Where  a  person  is  in  cnstody,  under 
process  from  a  state  court  of  original 
jurisdiction,  for  an  alleged  offense  against 
the  laws  of  such  state,  and  it  is  claimed 
that  he  is  restrained  of  his  liberty  in  vio- 
lation of  the  Constitution  of  the  United 
States,  the  federal  court  has  a  discretion 
whether  it  will  discharge  him  upon  ha- 
beas corpus  in  advance  of  his  trial  in  the 
court  in  which  he  is  indicted;  that  discre- 
tion, however,  to  be  subordinated  to  any 
special  circumstances  requiring  immediate 
action.  When  the  state  court  shall  have 
finally  acted  upon  the  case,  the  federal 
court  has  still  a  discretion  whether,  un- 
der all  the  circumstances  then  existing, 
the  accused,  if  convicted,  shall  be  put  to 
his  writ  of  error  from  the  highest  court 
of  the  state,  or  whether  it  will  proceed, 
by  writ  of  habeas  corpus,  summarily  to 
determine  whether  the  petitioner  is  re- 
strained of  his  liberty  in  violation  of  the 
Constitution  of  the  United  States.  Ew  p. 
Crouch,  (1884)  112  U.  S.  178,  5  S.  Ct.  96, 
28  U.  S.  (L.  ed.)  690;  Ew  p.  Royall, 
(1886)  117  U.  S.  241,  6  S.  Ct.  734,  29 
U.  S.  (L.  ed.)  868;  Ea  p.  Fonda,  (1886) 
117  U.  S.  616,  6  S.  Ct.  848,  29  U.  S.  (L. 
ed.)  994;  Cuddy,  Petitioner,  (1889)  131 
U.  S.  280,  9  S.  Ct.  703,  33  U.  S.  (L.  ed.) 
164;  Medley,  Petitioner,  (1890)  134  U.  S. 
160,  10  S.  Ct.  384,  33  U.  S.  (L.  ed.)  835; 
In  re  Converse,  (1891)  137  U.  S.  624,  11 
S.  Ct.  191,  34  U.  S.  (L.  ed.)  796,  aprm- 
ing  (E.  D.  Mich.  1890)  42  Fed.  217;  In  re 
Duncan,  (1891)  139  U.  S.  449,  11  S.  Ct. 
673,  35  U.  S.  (L.  ed.)  219;  In  re  Wood, 
(1891)  140  U.  S.  278,  11  S.  Ct.  738,  36 
U.  S.  (L.  ed.)  505;  Cook  v.  Hart,  (1892) 
146  U.  S.  183,  13  S.  Ct.  40,  36  U.  S.  (L. 
ed.)  934;  In  re  Frederich,  (1893)  149 
U.  S.  70,  13  S.  Ct.  793,  87  U.  S.  (L.  ed.) 
653;  Pepke  V.  Cronan,  (1894)  155  U.  S. 
100,  15  S.  Ct.  34,  39  U.  S.  (L.  ed.)  84; 
New  York  v.  Eno,  (1894)  156  U.  S.  89, 
15  S.  Ct.  30,  39  U.  S.  (L.  ed.)  80;  In  re 
Chapman,  (1895)  156  U.  S.  211,  15  S.  Ct. 
331,  39  U.  S.  (L.  ed.)  401;  Whitten  r. 
Tomlinson,  (1895)  160  U.  S.  231,  16  S. 
Ct.  297,  40  U.  S.  (L.  ed.)  406;  Kohl  r. 
Lehlback,  (1895)  160  U.  S.  293,  16  S.  Ct. 
304,  40  U.  S.  (L.  ed.)  432;  Baker  t?.  Grice, 

(1898)  169  U.  S.  284,  18  S.  Ct.  323,  42 
U.  S.  (L.  ed.)  748,  reversing  (N.  D.  Tex. 
1897)     79    Fed.    627;    Ohio    t;.    Thomas. 

(1899)  173  U.  S.  276,  19  S.  Ct.  453,  43 
U.  S.  (L.  ed.)  699;  Markuson  v.  Boucher, 
(1899)  175  U.  S.  184,  20  S.  Ct.  76,  44  U. 
S.  (L.  ed.)  124;  Minnesota  t^.  Brundage, 
(1901)  180  U.  S.  499,  21  S.  Ct.  455,  45 
U.  S.  (L.  ed.)  639,  reversing  (C.  C.  Minn. 
1899)  96  Fed.  963;  Reid  r.  Jones,  (1902) 
187  U.  S.  153,  23  S.  Ct.  89;  Rogers  r. 
Peck,  (1905)  199  U.  S.  425,  20  S.  Ct.  87, 
50  U.   S.    (L.   ed.)    256;    Ex  p.  Hanson, 
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(D.  G.  Ore.  1886)  28  Fed.  127;  Eat  p. 
Yung  Jon,  (D.  G.  Ore.  1886)  28  Fed.  308; 
In  re  Ah  Jon,  (G.  G.  Gal.  1886)  29  Fed. 
181;  U.  S.  V,  Ronan,  (S.  D.  Ga.  1887)  33 
Fed.  117;  U.  S.  f?.  Fiacus,  (W.  D.  Pa. 
1890)  42  Fed.  396;  In  re  Spickler,  (S.  D. 
la.  1890)  43  Fed.  653;  Allen  v.  Blade, 
(S.  D.  la.  1890)  43  Fed.  228;  In  re  King, 
(M.  D.  Tenn.  1892)  61  Fed.  434;  U.  S.  v. 
Chapel,  (D.  G.  Minn.  1893)  64  Fed.  140; 
In  re  Bonner,  (N.  D.  la.  1893)  57  Fed. 
184;  In  re  Flinn,  (W.  D.  N.  G.  1893)  67 
Fed.  496;  In  re  May,  (G.  G.  Mont.  1897) 
82  Fed.  422;  In  re  Alexander,  (W.  D.  N. 
C.  1898)  84  Fed.  633;  U.  S.  v.  M'Aleeee, 
(G.  G.  A.  3rd  Gir.  1899)  93  Fed.  666,  36 
G.  G.  A.  629;  In  re  O'Brien,  (G.  G.  Mass. 
1899)  96  Fed.  131;  In  re  Bradley,  (S.  D. 
Gal.  1898)  96  Fed.  969;  Ex  p,  Glenn,  (G. 
G.  W.  Va.  1900)  103  Fed.  947;  Ew  p,  Mc- 
Minn,  (N.  D.  Ala.  1901)  110  Fed.  964; 
In  re  Anderson,  ( W.  D.  N.  G.  1899,  94  Fed. 
487;  In  re  MatthewB,  (B.  D.  Ky.  1902)  122 
Fed.  248;  In  re  Reeves,  (S.  D.  N.  Y.  1903) 
123  Fed.  343;  Ex  p.  Powers,  (W.  D.  N.  Y. 
1904)  129  Fed.  986;  In  re  Ammon,  (8.  D. 
K.  Y.  1904)  132  Fed.  714;  In  re  Wyman, 
(N.  D.  Gal.  1904)  132  Fed.  708;  Macken- 
zie v.  Barrett,  (G.  G.  A.  7th  Gir.  1906) 
144  Fed.  954,  76  G.  G.  A.  8;  Ex  p.  Collins, 
(N.  D.  Gal.  1907)  164  Fed.  980;  Ex  p. 
Chadwick,  (N.  D.  Gal.  1908)  159  Fed. 
676;  Em  p,  Martin,  (G.  C.  Ore.  1910)  180 
Fed.  209;  Ex  p.  Bass,  (W.  D.  Ark.  1912) 
192  Fed.  421;  Ex  p.  Bartlett,  (E.  D.  Wis. 
1912)  197  Fed.  98;  Ex  p.  Tilden,  (D.  G. 
Idaho  1914)  218  Fed.  920;  Walters  v.  Mc- 
Kinnis,  (W.  D.  Pa.  1915)  221  Fed.  746; 
In  re  Hoyle,  (1879)  1  Grim.  L.  Mag.  472, 
12  Fed.  Gas.  No.  6,803;  (1853)  6  Op. 
Atty.-Gen.  103;  (1867)  12  Op.  Atty.-Gen. 
258;  State  v.  Adler,  (1900)  67  Ark.  469, 
65  S.  W.  861. 

"  It  is  an  exceedingly  delicate  jurisdic- 
tion given  to  the  federal  courts  by  which 
a  person  under  an  indictment  in  a  state 
court  and  subject  to  its  laws  may,  by  the 
decision  of  a  single  judge  of  the  federal 
court,  upon  a  writ  of  habeas  corpus,  be 
taken  out  of  the  custody  of  the  officers  of 
the  state  and  finally  discharged  therefrom, 
and  thus  a  trial  by  the  state  courts  of  an 
indictment  found  under  the  laws  of  a 
state  be  finally  prevented.  Gases  have 
occurred  of  so  exceptional  a  nature  that 
this  course  has  been  pursued.  Such  are 
the  cases  In  re  Loney,  [1890]  134  U.  S. 
372  [10  S.  Gt.  584,  33  U.  S.  (L.  ed.)  949], 
and  In  re  Neagle,  [1890]  135  U.  S.  1 
[10  S.  a.  658,  34  U.  S.  (L.  ed.)  65],  but 
the  reasons  for  the  interference  of  the 
federal  court  in  each  of  those  cases  were 
extraordinary,  and  presented  what  this 
court  regarded  as  such  exceptional  facts 
as  to  justifv  the  interference  of  the  fed- 
eral tribunal."  Baker  v.  Guce,  (1898) 
169  U.  S.  284,  18  S.  Ct.  323,  42  U.  S.  (L. 
^.)  748,  followed  in  U.  S.  i>,  Lewis,  ( 1906) 


200  U.  S.  1,  26  S.  Gt.  229,  60  U.  S.  (L. 
ed.)   343. 

"The  rule  is  well  settled  in  this  court 
that,  while  there  may  be  a  power  on  the 
part  of  the  federal  courts  to  issue  a  writ 
of  habeas  corpus  where  the  petitioner  in- 
sists that  he  has  been  deprived  of  his  lib- 
erty without  due  process  of  law,  that 
power  will  not  ordinarily  be  exercised  un- 
til an  appeal  made  to  the  state  courts  has 
been  denied.  Gertain  exceptional  cases 
have  arisen  in  which  the  federal  courts 
have  granted  the  writ  in  the  first  instance, 
as  where  a  citizen  or  subject  of  a  foreign 
state  is  in  custody  for  an  act  done  under 
the  authority  of  his  own  government,  or 
an  officer  of  the  United  States  has  been 
arrested  under  state  process  for  acts  done 
under  the  authority  of  the  federal  gov- 
ernment, and  there  were  circumstances  of 
urgenoy  which  seemed  to  demand  prompt 
action  on  the  part  of  the  federal  govern- 
ment to  secure  his  release.  Wildenhus's 
Gase,  [1887]  120  U.  S.  1  [7  S.  Gt.  385,  30 
U.  S.  (L.  ed.)  566];  In  re  Loney,  [1890] 
134  U.  S.  372  [10  S.  Gt.  684,  33  U.  S. 
(L.  ed.)  949];  In  re  Neagle,  [1890]  136 
U.  S.  1  [10  S.  Gt.  668,  34  U.  S.  (L.  ed.) 
66].  It  is  recognized,  however,  that  the 
power  to  arrest  the  due  and  orderly  pro- 
ceedings of  the  state  courts,  or  to  dis- 
charge a  prisoner  after  conviction  before 
an  application  has  been  made  to  the  Su- 
preme Gourt  of  the  state  for  relief,  is  one 
which  should  be  sparingly  exercised,  and 
should  be  confined  to  cases  where  the  facts 
imperatively  demand  it.  While  the  power 
to  issue  writs  of  habeas  corpus  under  R.  S. 
sec.  763  [infra,  p.  449]  nominally  extends 
to  every  case  where  a  party  *  is  in  custody 
in  violation  of  the  Gonstitution,  or  of  a 
law  or  treaty  of  the  United  States,'  it  is 
not  every  such  case  where  the  interference 
of  the  federal  court  is  demanded,  particu- 
larly where  the  state  court  is  executing 
its  own  criminal  laws,  and  is  asserting  a 
jurisdiction  which  does  not  reside  else- 
where, to  try  an  accused  person  for  a  vio- 
lation of  such  laws.  The  state  courts  are 
as  much  botmd  as  the  federal  courts  to 
see  that  no  man  is  punished  in  violation 
of  the  Gonstitution  or  laws  of  the  United 
States;  and  ordinarily  an  error  in  this 
particular  can  better  be  corrected  by  this 
court  upon  a  writ  of  error  to  the  highest 
court  of  the  state  than  by  an  interference, 
which  is  never  less  than  unpleasant,  with 
the  procedure  of  the  state  courts  before 
the  petitioner  has  exhausted  his  remedy 
there."  Davis  v,  Burke,  (1900)  179  U.  S. 
399,  21  S.  Gt.  210,  46  U.  S.   (L.  ed.)   249. 

In  the  case  of  Ex  p.  Royall,  (1886)  117 
U.  S.  241,  6  S.  Ct.  734,  29  U.  S.  (L.  ed.) 
868,  which  is  the  leading  case  as  to  when 
it  is  proper  for  a  federal  court'  to  dis- 
charge a  state  prisoner  on  a  writ  of  ha- 
beas corpus,  the  court  held  that  a  federal 
court  or  judicial  officer  should  not  exer- 
cise the  power  conferred  by  the  statutory 
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proviflion  in  relation  to  writs  of  habeas 
corpus,  unless  the  case  was  one  calling  for 
immediate  action  and  hence  was  what  is 
termed  a  case  of  urgency.  In  the  course 
of  its  opinion  the  court  said:  ''  This  court 
holds  that  where  a  person  is  in  custody 
under  process  from  a  state  court  of  orig- 
inal jurisdiction,  for  an  alleged  offense 
against  the  laws  of  such  state,  and  it  is 
elaimed  he  is  restrained  of  his  liberty  in 
violation  of  the  Constitution  of  the  United 
States,  the  Circuit  Court  has  a  discretion 
whether  it  will  discharge  him  upon  ha- 
beas corpus  in  advance  of  his  trial  in  the 
court  in  which  he  is  indicted;  that  discre- 
tion, however,  to  be  subordinated  to  any 
special  circumstances  requiring  immediate 
action.  When  the  state  court  shall  have 
finally  acted  upon  the  case,  the  Circuit 
Court  has  still  a  discretion  whether,  under 
all  the  circumstances  then  existing,  the 
accused  if  convicted  shall  be  put  to  his 
writ  of  error  from  the  highest  court  of 
the  state,  or  whether  it  will  proceed  by 
writ  of  habeas  corpus  summarily  to  deter- 
mine whether  the  petitioner  is  restrained 
of  his  liberty  in  violation  of  the  Consti- 
tution of  the  United  States.  .  .  .  That  dis- 
cretion should  be  exercised  in  the  light 
of  relations  existing,  under  our  system  of 
government,  between  the  judicial  tribu- 
nals of  the  Union  and  of  the  states,  and 
in  recognition  of  the  fact  that  the  public 
good  requires  that  those  relations  be  not 
disturbed  by  unnecessary  conflict  between 
courts  equally  bound  to  guard  and  pro- 
tect rights  secured  by  the  Constitution." 

A  Circuit  Court  of  the  United .  States 
should  not  overrule  the  action  of  the  Su- 
preme Court  of  a  state  in  a  case  in  which 
a  party  alleges  himself  to  be  imprisoned 
in  violation  of  the  Constitution  of  the 
United  States,  unless  it  be  upon  the  clear- 
est and  most  indubitable  grounds,  and  the 
parties  will  be  left  to  pursue  their  remedy, 
either  by  writ  of  error  from  the  state  Su- 
preme Court  or  by  appeal  from  the  Cir- 
cuit Court,  to  have  the  question  decided 
by  the  Supreme  Court  of  the  United 
States.    In  re  Wo  Lee,  ( 1886)  26  Fed.  471. 

Relief  by  habeas  corpus  is  properly  re- 
fused in  a  federal  Circuit  Court  to  per- 
sons in  the  military  service  of  the  United 
States,  held  in  the  custody  of  state  au- 
thorities to  answer  to  a  charge  of  homi- 
cide which  is  asserted  by  them  to  have 
been  committed  in  the  discharge  of  their 
duty,  under  the  Federal  Constitution  and 
laws,  to  apprehend  the  deceased  for  a  lar- 
ceny of  property  from  a  federal  arsenal, 
where  there  is  conflicting  evidence  on  the 
question  whether  or  not  the  deceased  had 
surrendered  before  the  fatal  shot  was 
fired.  U.  S.  v.  Lewis,  (1906)  200  U.  S.  1, 
26  S.  Ct.  22a,  60  U.  S.  (L.  ed.)   343. 

Where  the  petitioner  held  for  trial  in  a 
state  court  asserted  that  the  statute  he 
was  charged  with  violating  was  not  appli- 
cable to  the  case,  and  that  he  was  not 


guilty  of  the  offense  charged,  the  court 
said:  "Where  an  act,  made  the  basis 
of  a  criminal  charge  under  a  state  law,  is 
not  alleged  to  have  be^  done  as  an  agent 
of  the  national  government,  nor  pursuant 
to  authority  conferred  by  it,  nor  in  the 
exercise  of  a  right  by  it  given,  the  federal 
courts  cannot  properly  acquire  jurisdic- 
tion by  the  writ  of  habeas  corpus  to  ad- 
judicate the  question  whether  the  accused 
IS  guilty  or  not  guilty.  This  is  so  whether 
the  disputed  question  to  be  decided  is  one 
of  fact  or  law.  If  the  highest  court  of  the 
state  denies  a  right  or  inmunity  guaran- 
teed by  the  Federal  Constitution  or  laws, 
the  Supreme  Court  may  be  applied  to  for 
relief."  Ew  p.  Crowder,  (1909)  171  Fed. 
260. 

Where  a  petitioner,  a  citicen  and  resi- 
dent of  Iowa,  was  arrested  in  Oregon  for 
an  alleged  violation  of  Laws  Oregon  1909, 
p.  386,  regulating  and  licensing  peddlers, 
and  claimed  that  such  ordinance  was  in- 
valid as  violating  the  commerce  clause  of 
the  Federal  Constitution,  he  was  not  en- 
titled to  a  writ  of  habeas  corpus  issued 
out  of  the  federal  court,  in  the  first  in- 
stance, but  should  be  required  to  resort  to 
the  state  courts  for  relief,  and  if  unsuc- 
cessful,  to  apply  ultimately  for  review  by 
the  federal  Supreme  Court  on  a  writ  of 
error.    Ew  p.  Martin,  ( 1910)  180  Fed.  209. 

In  the  "  syllabus  by  the  court,"  in  In  re 
Dowd,  (1904)  133  Fed.  747,  it  was  said, 
in  respect  of  the  powers  to  issue  writs  of 
habeas  corpus  under  R.  S.  sees.  761-765, 
that  "  the  law  of  the  land  which  has  been 
established  by  repeated  decisions  of  the 
Supreme  Court  is  that  this  power  should 
not  be  exercised  where  the  judgment  of 
the  state  court  under  which  the  petitioner 
is  confined  is  reviewable  by  appeal  or  by 
writ  of  error.  .  .  .  Under  these  decisions 
of  the  Supreme  Court,  neither  the  fact 
that  the  petition  shows  that  the  state 
court  was  without  any  jurisdiction  of  the 
*  proceeding  in  which  its  judgment  was  ren* 
dered  (New  York  r.  Eno,  (1894)  156  U.  S. 
89,  90,  96,  98,  15  S.  Ct.  30,  39  U.  S.  (L. 
ed.)  80) ,  nor  the  fact  that  the  terms  of  the 
petitioner's  imprisonment  will  expire  be- 
fore a  hearing  can  be  had  in  the  ordinary 
course  of  proceedings  upon  the  writ  of 
error  or  appeal  (Markuson  v,  Boucher, 
( 1899)  175  U.  S.  184,  20  S.  Ct.  76,  44  U.  S. 
(L.  ed.)  124) ,  ordinarily  withdraws  a  case 
from  the  effect  of  this  general  rule." 

Petitioner,  having  been  extradited,  was 
placed  on  trial  in  a  state  court  under  the 
extradition  indictment,  and  having  be- 
come a  witness  in  his  own  behalf,  after 
disagreement  of  the  jury,  and  before  the 
case  was  finally  disposed  of,  was  again 
indicted  for  perjury  alleged  to  have  been 
committed  on  his  former  trial  and  was 
convicted.  He  appealed  to  the  state  court 
of  appeal,  and  applied  to  the  state  Su- 
preme Court  for  discharge  on  habeas  cor- 
pus,  challenging  the  state's   jurisdiction 
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to  try  him  for  any  other  offense  than  that 
for  which  he  was  extradited,  until  he  had 
been  either  convicted  and  served  his  sen- 
tence and  had  a  reasonable  time  to  return 
to  his  asylum  country^  or  had  been  ac- 
quitted and  had  a  like  opportunity.  This 
writ  was  denied,  and  a  writ  of  error  al- 
lowed for  review  by  the  Supreme  Court 
of  the  United  States.  It  was  held  that, 
pending  the  determination  of  such  writ  of 
error,  be  was  not  entitled  to  a  discharge  on 
habeas  corpus  issued  out  of  the  federal 
Circuit  Court.  Ew  p.  Collins,  (1907)  164 
Fed.  980,  (1906)  149  Fed.  673. 

In  the  case  of  In  re  Murphy,  (C.  C. 
Mass.  1898)  87  Fed.  649,  the  petitioner 
was  in  prison  under  a  criminal  sentence 
of  the  Superior  Court  of  the  state  of 
Massachusetts  for  a  term  of  not  less  than 
ten  nor  more  than  fifteen  years.*  It  was 
conceded  that  il  the  sentence  was  errone- 
ous the  laws  of  the  state  gave  him  a  rem- 
edy by  a  writ  of  error,  which  was  not 
barred;  and  also  nearly  two  years  of  his 
imprisonment  had  expired  without  his 
asking  for  a  writ  of  error  or  other  relief, 
prior  to  the  petition.  It  was  held  that  in 
view  of  these  facts  it  was  apparent  that 
there  were  no  special  circumstances  re- 
quiring the  issue  of  a  writ  of  habeas  cor- 
pus imless  his  case  was  clear. 

In  the  case  of  In  re  Matthews,  (E.  D. 
Ky.  1902)  122  Fed.  248,  the  court,  in  re- 
manding the  prisoner  to  the  state  custody 
and  applying  the  general  rule  that  a  fed- 
eral court  or  juificial  officer  should  not 
discharge  upon  writ  of  habeaa  corpus  a 
person  m  custody  of  state  authorities,  on 
the  ground  that  he  is  held  in  violation  of 
the  Constitution  or  a  law  or  treaty  of 
the  United  States,  unless  the  case  is  one 
of  "peculiar  tu*gency,"  reviews  at  length 
the  important  cases  on  the  question  of  the 
discharge  of  state  prisoners  upon  writ  of 
habeas  corpus,  by  federal  courts. 

2.  Exceptional  CiroumMtanoes 
innstrations.— In  the  case  of  In  re 
Neagle,  (1890)  136  U.  S.  1,  10  S.  Ct.  668, 
34  U.  S.  (L.  ed.)  66,  the  circumstances 
were  held  to  be  exceptional,  and  a  deputy 
marshal  of  the  United  States,  charged  un- 
der the  Constitution  and  laws  of  the 
United  States  with  the  duty  of  guarding 
and  protecting  a  judge  of  a  court  of  the 
United  States,  and  doing  whatever  might 
be  necessary  for  that  purpose,  even  to  tak- 
ing human  life,  was  discharged  on  habeas 
corpus  from  custody  under  commitment  by 
a  magistrate  of  a  state  on  a  charge  of 
homicide  committed  in  the  performance 
of  that  duty. 

In  the  case  of  In  re  Loney,  ( 1890)  134 
U.  S.  372,  10  S.  Ct.  684,  33  U.  S.  (L.  ed.) 
949,  affirming  (E.  D.  Va.  1889)  38  Fed. 
101,  the  circumstances  were  also  held  to 
be  exceptional,  and  a  person  arrested  by 
order  of  a  magistrate  of  a  state,  for  a  per- 
jury in  testimony  given  in  the  case  of  a 


contested  congressional  election,  was  dis- 
charged on  habeas  corpus,  because  a 
charge  of  such  perjury  was  within  the  ex- 
clusive cognizance  of  the  courts  of  the 
United  States,  and  to  permit  it  to  be 
prosecuted  in  the  state  courts  would  greatly 
unpede  and  embarrass  the  administration 
of  justice  in  a  national  tribimal. 

In  Wildenhus's  Case,  (1887)  120  U.  S. 
1,  7  S.  Ct.  386,  30  U.  S.  (L.  ed.)  666,  the 
question  was  decided  on  habeas  corpus 
whether  an  arrest,  imder  authority  of  a 
state,  of  one  of  the  crew  of  a  foreign  mer- 
chant vessd,  charged  with  the  commis- 
sion of  a  crime  on  board  the  vessel  while 
in  a  port  within  the  state,  was  contrary 
to  the  provisions  of  a  treaty  between  the 
United  States  and  the  country  to  which 
the  vessel  belonged.  The  question  was 
held  to  be  one  of  urgency. 

In  Boske  v.  Comingore,  ( 1900)  177  U.  S. 
469,  20  S.  (3t.  701,  44  U.  S.  (L.  ed.)  846, 
it  was  held  that  the  case  was  one  of 
urgency  warranting  the  interference  by  a 
writ  of  habeas  corpus  with  the  custody 
of  state  authorities  of  a  person  claiming 
to  be  held  in  violation  of  the  Constitution 
or  laws  of  the  United  States,  in  that  peti- 
tioner was  an  officer  in  the  revenue  serv- 
ice of  the  United  States  whose  presence 
at  his  post  of  duty  was  important  to  the 
public  interests,  and  whose  detention  in 

grison  by  the  state  authorities  might  have 
iterfered  with  the  regular  and  orderly 
course  of  business  of  the  department  to 
which  he  belonged. 

In  Ea  p.  Kiefer,  (C.  C.  Kan.  1889)  40 
Fed.  399,  the  petitioner  was  prosecuted 
in  the  police  court  of  the  city  of  Topeka 
for  violating  the  meat  inspection  ordi- 
nances. Having  been  found  guilty  and 
sentenced,  he  sued  out  a  writ  of  habeas 
corpus,  claiming  that  the  ordinances  were 
in  conflict  with  the  Constitution  of  the 
United  States  and  that  his  imprisonment 
was  therefore  illegal.  The  petitioner  had 
his  right  of  appeal  from  the  police  court 
to  the  District  Court;  from  tnere  to  the 
Supreme  Court  of  the  state  and  thence  to 
ttie  Supreme  Court  of  the  United  States, 
and  it  was  argued  that  the  writ  should  not 
be  allowed,  since  the  petitioner  could  en- 
force his  rights  in  the  state  courts.  But 
the  court,  sJlowing  the  writ,  held  that  it 
was  a  case  of  urgency,  since  if  the  ordi- 
nances were  invalid  they  were  so  because 
of  an  attempt  to  interfere  with  interstate 
commerce,  and  that  the  public  as  well  as 
the  petitioner  were  entitled  to  a  speedy 
inquiry  and  determination  in  the  federal 
court  as  to  the  constitutionality  of  such 
ordinances. 

So,  in  cases  in  which  the  facts  are  such 
that  the  state  court  is  without  jurisdic- 
tion, and  cannot  rightfully  proceed  against 
the  party,  the  Supreme  Court  has  orig- 
inally entertained  proceedings  in  habeas 
corpus  and  has  affirmed  the  action  of  the 
trial    courts   in   granting    relief    in   that 
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mode  of  procedure.    Cohn  v,  Jones,  (S.  D. 
la.  1900)    100  Fed.  639. 

A  federal  court  will  discharge  from  im- 
prisonment by  a  state,  on  a  writ  of  habeas 
corpus,  a  teamster  in  the  employment  of 
the  quartermaster's  department  of  the 
army,  where  such  imprisonment  is  in  vio- 
lation of  the  Constitution  and  laws  of  the 
United  States  and  prevents  the  perform- 
ance of  the  duties  of  his  employment,  on 
account  of  ''  the  importance  of  this  de- 
partment to  the  troops"  and  "the  slow 
process  and  the  delay"  of  carrying  the 
case  through  the  state  courts.*  Pundt  r. 
Pendleton,  (1900)   167  Fed.  997. 

While  "  the  courts  of  the  United  States 
will  not  lightly  interfere  with  the  action 
of  the  state  court,  and  a  case  must  be 
presented  to  make  action  imperative  be- 
fore such  action  will  be  taken,"  where  an 
officer  of  the  Internal  Revenue  Depart- 
ment was  imprisoned  for  contempt  of  <• 
court  for  a  refusal  to  testify  in  a  state 
court  or  before  a  grand  jury  with  respect 
to  facts  learned  by  him  in  his  official  ca- 
pacity which  he  was  prohibited  from  di- 
vulging by  the  regulations  of  the  depart- 
ment, the  case  is  one  of  urgency,  in  which 
a  federal  court  is  not  required  to  await 
the  final  action  of  the  state  courts,  but 
should  discharge  the  prisoner  on  a  writ 
of  habeas  corpus.  Stegall  v,  Thurman, 
(1910)  175  Fed.  813. 

VII.  Rbstbaiitt  of  Personal  Libebtt 
1.  RtUe  Stated 
There  is  no  very  tatisfactory  definition 
to  be  found  in  the  adjudged  cases  of  the 
character  of  the  restraint  or  imprisonment 
suffered  by  a  party  applying  for  the  writ 
of  habeas  corpus,  which  is  necessary  to 
sustain  the  writ.  This  can  hardly  be  ex- 
pected from  the  variety  of  restraints  for 
which  it  is  used  to  give  relief.  Confine- 
ment under  civil  and  criminal  process  may 
be  so  relieved.  Wives  restrained  by  hus- 
bands, children  withheld  from  the  proper 
parent  or  guardian,  persons  held  under 
arbitrary  custody  by  private  individuals, 
or  in  a  madhouse,  as  well  as  those  under 
military  control,  may  all  become  proper 
subjects  of  relief  by  the  writ  of  habeas 
corpus.  Obviously,  the  extent  and  char- 
acter of  the  restraint  which  justifies  the 
writ  must  vary  according  to  the  nature  of 
the  control  which  is  asserted  over  the 
party  in  whose  behalf  the  writ  is  prayed. 
But  something  more  than  moral  restraint 
is  necessary  to  make  a  case  for  habeas 
corpus.  There  must  be  actual  confinement 
or  the  present  means  of  enforcing  it. 
Wales  V.  Whitney,  (18S5)  114  U.  S.  564, 
5  S.  Ct.  1060.  29  U.  S.  (L.  ed.)  277, 
wherein  it  was  neld  that  an  order  of  the 
Secretary  of  the  Navy  directing  the 
medical  director  to  appear  for  trial  oef ore 
a  naval  court-martial  at  a  certain  time 
and  place  in  the  city  of  Washington,  which 
order  stated,  "  You  are  hereby  placed  un- 


der arrest,  and  you  will  confine  yourself 
to  the  limits  of  the  city  of  Washington," 
did  not  present  such  a  case  of  restraint 
of  personal  liberty  as  to  call  for  discharge 
by  a  writ  of  habeas  corpus.  The  court 
said :  "  In  the  case  of  a  man  in  the  mili- 
tary or  naval  service,  where  he  is,  whether 
as  an  officer  or  a  private,  always  more  or 
less  subject  in  his  movements,  by  the  very 
necessity  of  military  rule  and  subordina- 
tion, to  the  orders  of  his  superior  officer, 
it  should  be  made  clear  that  some  unusual 
restraint  upon  his  liberty  of  personal 
movement  exists  to  justify  the  issue  of  the 
writ;  otherwise  every  order  of  the  su- 
perior officer  directing  the  movements  of 
ids  subordinate,  which  necessarily  to  some 
extent  curtails  his  freedom  of  will,  may  be 
held  to  be  a  restraint  of  his  liberty,  and 
the  party  so  ordered  may  seek  relief  from 
obedience  by  means  of  A  writ  of  habeas 
corpus.  Something  more  than  moral  re- 
straint is  necessary  to  make  a  case  for 
habeas  corpus.  There  must  be  actual  con- 
finement or  the  present  means  of  enforcing 
it.  The  class  of  cases  in  which  a  sheriif 
or  other  officer,  with  a  writ  in  his  hands 
for  the  arrest  of  a  person  whom  he  is  re- 
quired to  take  into  custody,  to  whom  the 
person  to  be  arrested  submits  without 
force  being  applied,  comes  under  this  defi- 
nition. The  officer  has  the  authority  to 
arrest  and  the  power  to  enforce  it.  If  the 
party  named  in  the  writ  resists  or  at- 
tempts to  resist,  the  officer  can  summon 
by-standers  to  his  assistance,  and  may  him- 
self use  personal  violence.  Here  the  force 
is  imminent  and  the  party  is  in  presence 
of  it.  It  is  physical  power  which  controls 
him,  though  not  called  into  demonstrative 
action.  It  is  said  in  argument  that  such 
is  the  power  exercised  over  the  appellant 
under  the  order  of  the  Secretary  of  the 
Navy.  But  this  is,  we  think,  a  mistake. 
If  Dr.  Wales  had  chosen  to  disobey  this 
order,  he  had  nothing  to  do  but  take  the 
next  or  any  subsequent  train  from  the  city 
and  leave  it.  There  was  no  one  at  hand 
to  hinder  him.  And  though  it  is  said 
that  a  file  of  marines  or  some  proper 
officer  could  have  been  sent  to  arrest  and 
bring  him  back,  this  could  only  be  done  by 
another  order  of  the  secretary,  and  would 
be  another  arrest,  and  a  real  imprison- 
ment under  another  and  distinct  order. 
Here  would  be  a  real  restraint  of  liberty, 
quite  different  from  the  first.  The  fear  of 
this  latter  proceeding,  which  may  or  may 
not  keep  Dr.  Wales  within  the  limits  of 
the  city,  is  a  moral  restraint  which  con- 
cerns his  own  convenience,  and  in  regard 
to  which  he  exercises  his  own  wiU.  .  .  . 
\Vhile  the  acts  of  Congress  concerning  this 
writ  are  not  decisive,  perhaps,  as  to  what 
is  a  restraint  of  liberty,  they  are  evi- 
dently framed  in  their  provisions  for  pro- 
ceedings in  such  cases  on  the  idea  of  the 
existence  of  some  actual  restraint.  R.  S. 
sec.  754  [infra,  p.  462]  says  the  application 
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for  the  writ  must  get  forth  *  in  whose  cus- 
tody he  (the  petitioner)  is  detained,  and 
by  virtue  of  what  claim  or-  authority,  if 
known; '  section  756  [infra,  p.  464],  that 
*  the  writ  must  be  directed  to  the  per- 
son in  whose  custody  the  party  is  ;\  sec- 
tion 757  [infra,  ik  468],  that  this  person 
shall  certify  to  the  court  or  justice  Wf ore 
whom  the  writ  is  returnable  the  true 
cause  of  the  detention;  and  by  section 
758  [infra,  p.  468]  he  is  required  '  at  the 
same  time  to  bring  the  body  of  the  party 
before  the  judge  who  granted  the  writ.' 
All  these  provisions  contemplate  a  pro- 
ceeding against  some  person  who  has  the 
immediate  custody  of  the  party  detained, 
with  the  power  to  produce  the  body  of 
such  party  before  the  court  or  judge,  that 
he  may  be  liberated  if  no  sufficient  reason 
is  shown  to  the  contrary." 

Where  writ  would  he  ineffective. — ^Leave 
will  not  be  granted  to  file  a  petition  for 
a  writ  of  habeas  corpus  where  it  appears 
that,  before  the  case  could  be  heard  upon 
the  writ  and  return,  the  priscmer  would 
no  longer  be  in  custody.  "  It  is  well  settled 
that  this  court  will  not  proceed  to  ad- 
judication where  there  is  no  subject-mat- 
ter on  which  the  judgment  of  the  court 
can  operate.  And  although  this  applica- 
tion has  not  as  yet  reached,  that  stage, 
still  as  it  is  obvious  that  before  a  return 
to  the  writ  can  be  made,  or  any  other  ac- 
tion can  be  taken,  the  restraint  of  which 
petitioner  complains  would  have  termi- 
nated, we  are  constrained  to  decline  to 
grant  leave  to  file  the  petition."  Ea  p. 
Baez,  (1900)  177  U.  S.  378,  20  S.  Ct.  673, 
44  U.  S.  (L.  ed.)  813.  See  to  the  same 
effect  Ew  p.  Lincoln,  (1906)  202  U.  S.  178, 
26  S.  Ct.  602,  50  U.  S.  (L.  ed.)  984; 
U.  S.  V.  Arnold,  (C.  0.  A.  1897)  82  Fed. 
769,  27  C.  C.  A.  342. 

2.  Petitioner  at  La/rge  on  BwU 
Rule  aUted.— The  jurisdiction  of  the 
federal  courts  in  cases  of  habeas  corpus 
is  statutory  and  can  only  be  exercised 
where  the  body  of  the  relator  is  in  the 
custody  of  the  respondent  and  is  brought 
into  court  in  response  to  the  writ,  and  the 
proceeding  will  not  lie  where  the  relator 
is  at  large  on  bail.  Sibray  r.  XJ.  S.,  (C. 
C.  A.  1911)  185  Fed.  401,  107  C.  C.  A.  483. 

3.  Formal  Commitment 
Necessity. —  Jurisdiction  of  a  writ  of 
habeas  corpus  does  ndt  depend  upon  the 
question  whether  there  has  been  a  formal 
commitment  or  not.  Matter  of  McDonald, 
(1861)  9  Am.  L.  R^.  661,  16  Fed.  Cas. 
No.  8,751. 

Vni.  Review  of  PiiocBEDiirGs  op  Special 

Tbibttnals 

1.  In  General 

Scope  of  inquiry.—  It  is  the  duty  of  the 

court,  upon  a  writ  of  habeas  corpus,  in 


inquiring  into  the  cause  of  detention,  to 
ascertain  and  to  determine  whether  a 
special  tribunal  in  the  exercise  of  its  func- 
tions keeps  within  the  limits  of  its  statu- 
tory powers,  and  to  adjudge  its  proceed- 
ings void  if  its  action  is  in  excess  of  its 
authority.  In  re  O'Sullivan,  (S.  D.  N.  Y. 
1887)  31  Fed.  447. 

2.  Oourte-Martial 

Kvle  stated. —  Where  a  court-martial 
has  jurisdiction  of  the  offense  charged,  and 
has  acted  within  the  scope  of  its  lawful 
powers,  its  decision  and  sentence  cannot 
be  reviewed  or  set  ajside  by  the  civil  courts 
by  writ  of  habeas  corpus.  In  re  Coy, 
(1888)  127  U.  S.  731,  8  S.  Ct.  1263,  32 
U.  S.  (L.  ed.)  274;  In  re  Grimley,  (1890) 
137  U.  S.  147,  11  S.  Ct.  54,  34  U.  S.  (L. 
ed.)  636,  reversing  (C.  C.  Mass.  1889) 
38  Fed.  84;  Johnson  v.  Sayre,  (1895)  158 
U.  S.  109,  15  8.  Ct.  773,  39  U.  S.  (L.  ed.) 
914. 

While  the  question  of  the  jurisdiction 
for  ^enerfJ  court-martial  may  always  be 
inquired  into  upon  the  application  of  any 
party  aggrieved  by  its  proceedings,  never- 
theless if  jurisdiction  exists  to  near  and 
determine,  and  to  render  the  particular 
judgment  or  sentence  imposed,  such  pro- 
ceedings, no  matter  how  erroneous  they 
may  1^,  cannot  be  reviewed  collaterally 
upon  habeas  corpus.  Ea  p.  Kearney, 
(1822)  7  Wheat.  38,  5  U.  8.  (L.  ed.)  391; 
Sof  p,  Watkins,  (1830)  3  Pet.  193,  7 
U.  8.  (L.  ed.)  660;  Ea  p.  Reed,  (1879) 
100  U.  S.  13,  25  U.  8.  (L.  ed.)  538;  In  re 
Davison,  (8.  D.  N.  Y.  1884)  21  Fed.  618; 
Rose  r.  Roberts,  (C.  C.  A.  2d  dr.  1900) 
99  Fed.  948,  40  C.  C.  A.  199;  Eof  p.  Fair, 
(C.  C.  Neb.  1900)  100  Fed.  149;  Deming 
t?.  McClaughry,  (C.  C.  A.  8th  Cir.  1902) 
113  Fed.  639,  51  C.  C.  A.  349,  affirmed 
(1902)  186  U.  8.  49,  22  8.  Ct.  786,  46 
U.  S.  (L.  ed.)  1049;  Ea  p,  Dickey,  (D.  C. 
Me.  1913)  204  Fed.  322;  Ex  p.  Tucker, 
(D.  C.  Mass.  1913)  212  Fed.  569;  Ex  p. 
Henderson,  (1878)  11  Fed.  Cas.  No.  6,349; 
In  re  Esmond,  (1886)  5  Mackey  (D.  C.) 
64;  Closson  ©.  U.  8.,  (1896)  7  App.  Cas. 
(D:  C.)  460. 

3.  Immigration 

Rule  stated. —  When  the  record  shows 
that  a  commissioner  of  immigration  is 
exceeding  his  power,  the  alien  may  de- 
mand his  release  upon  habeas  corpus. 
Gegiow  V.  Uhl,  (1915)  239  U.  8.  3,  36 
S.  Ct.  2,  60  U.  8.  (L.  ed.)  114.  See  to  the 
same  effect  In  re  O'Sullivan,  (1887)  31 
Fed.  447;  In  re  Gottfried,  (1898)  89 
Fed.  9. 

In  Nishimura  Ekiu  f.  U.  8.,  (1892)  142 
U.  S.  651,  12  8.  Ct.  336,  35  U.  S.  (L.  ed.) 
1146,  the  writ  of  habeas  corpus  was  sued 
out  May  13,  1891,  by  a  female  subject  of 
the  Emperor  of  Japan,  detained  at  San 
Francisco  by  a  state  inspector  of  immi- 
gration, with  the  approval  of  the  collector, 
for  the  reason  that,  under  existing  laws. 
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8he  should  not  be  permitted  to  land  in 
the  United  States.  After  the  issue  of  the 
writ,  and  before  a  hearing,  and  on  May 
14,  one  John  L.  Hatch  was  appointed 
United  Stat«t  inspector  of  immigration  at 
that  port,  who,  on  May  16,  made  the  in- 
spection and  examination  required  by  the 
Act  of  March  3,  1891,  ch.  551  (see  iMia- 
GSATioN),  which  he  reported  to  the  col- 
lector, and,  on  May  18,  he  intervened  in 
opposition  to  the  writ  of  habeas  corpus, 
stating  his  doings  and  insisting  that  under 
the  Act  his  findings  and  decisions  were 
reviewable  by  the  superintendent  of  immi- 
gration and  the  Secretary  of  the  Treasury 
only.  The  Circuit  Court  sustained  the 
intervention  and  remanded  petitioner,  and 
its  order  was  affirmed  on  appeal  by  the 
Supreme  Court.  It  was  said  by  Mr.  Jus- 
tice Gray,  delivering  the  opinion,  that  "  a 
writ  of  habeas  corpus  is  not  like  an  action 
to  recover  damages  for  an  unlawful  arrest 
or  commitment,  but  its  object  is  to  ascer- 
tain whether  the  prisoner  can  lawfully  be 
detained  in  custody;  and  if  sufficient 
ground  for  his  detention  by  the  govern- 
ment is  shown,  he  is  not  to  be  discharged 
for  defects  in  the  original  arrest  or  com- 
mitment." 

It  has  been  uniformly  held  that  the 
finding  of  the  executive  department  and 
its  order,  made  in  immigration  proceed- 
ings, is  not  subject  to  judicial  review  or 
intervention  through  the  writ  of  habeas 
corpus,  except  for  failure  or  denial  of  the 
administrative  hearing  intended  by  the 
Immigration  Act.  In  re  Cummings,  <S.  D. 
N.  Y.  1887)  32  Fed.  76;  In  re  Howard, 
(S.  D.  N.  Y.  1894)  63  Fed.  263;  Ex  p. 
Avakian,  (D.  C.  Mass.  1910)  188  Fed. 
688;  Prentis  i>.  Di  Giacomo,  (C.  C.  A.  9th 
Cir.  1911)  192  Fed.  467,  112  C.  C.  A.  605; 
Prentis  v.  Stathakos,   (C.  C.  A.  7th  Cir. 

1911)  192  Fed.  469,  112  C.  C.  A.  607; 
Prentis  f?.    Cosmos,    (C.   C.   A.   9th   Cir. 

1912)  196  Fed.  372,  116  C.  C.  A.  419; 
Prentis  r.  Sen  Leung,   (C.  C.  A.  7th  Cir. 

1913)  203  Fed.  26,  121  C.  C.  A.  389;  Ew  p. 
Joyce,  (D.  C.  Mass.  1913)  212  Fed.  282. 
See  further  the  title  Immigbation. 

In  habeas  corpus  proceedings  based  on 
the  ground  that  the  petitioner,  an  alien, 
was  ordered  deported  without  a  fair  hear- 
ing, the  court  will  grant  a  conditional  dis- 
charge to  be  effective  in  case  the  immigra- 
tion officers  fail  to  give  the  petitioner  the 
fair  hearing  on  lawful  evidence  required 
by  the  Immigration  Act  within  a  reason- 
able time.  U.  S.  v.  Petkos,  (C.  C.  A.  Ist 
Cir.  1914)  214  Fed.  978,  131  C.  C.  A.  274. 

Where  a  warrant  of  deportation  does 
not  contain  the  name  of  the  alien,  nor  any 
name  idem  sonans,  and  there  is  no  evi- 
dence tending  to  identify  such  alien  with 
the  name  recited  in  the  warrant,  he  may 
be  released  on  habeas  corpus.  U.  S.  t*. 
Amor,  (C.  C.  A.  5th  Cir.  1895)  68  Fed. 
885,  16  C.  C.  A.  60,  distinguishing  U.  S. 
V.  Arteago,  (C.  C.  A.  6th  Cir.  1895)  68 
Fed.  883,  16  C.  C.  A.  68. 


Chinese  exclusion. —  A  Chinese  person 
who  seeks  to  enter  the  United  States  but 
is  denied  a  fair  hearing  and  turned  over 
to  the  steamship  company  for  deportation 
as  not  entitled  to  enter  may  have  a  writ 
of  habeas  corpus.  Chin  Yow  v.  U.  S., 
(Itf08)  208  U.  S.  8,  28  S.  Ct.  201,  62  U.  S. 
(L!  ed.)  369,  distinguishing  U.  S.  v,  Ju 
Toy,  (1906)  198  U  S.  263,  25  S.  Ct.  644, 
49  U.  S.  (L.  ed.)  1040.  See  further  Fong 
Yue  Ting  f.  U.  S.,  (1893)  149  U.  S.  698, 
13  S.  a.  1016,  37  U.  S.  (L.  ed.)  905; 
Lem  Moon  Sing  v.  U.  S.,  (1895)  168  U.  S. 
538,  15  S.  Ct.  967,  39  U.  S.  (L.  ed.)  1082; 
In  re  Jung  Ah  Lung,  (1886)  26  Fed.  141; 
In  re  Chow  Goo  Pool,  (1884)  26  Fed.  77; 
Gee  Fook  Sing  v.  U.  S.,  (C.  C.  A.  1892) 
49  Fed.  146,  1  C.  C.  A.  211;  U.  S.  r.  Don 
On,  (N.  D.  N.  Y.  1891)  49  Fed.  669; 
In  re  Chin  Yuen  Sing,  (S.  D.  N.  Y.  1894) 
65  Fed.  572;  In  re  Gut  Lun,  (1897)  83 
Fed.  141;  In  re  Jew  Wong  Loy,  (1898) 
91  Fed.  240;  U.  S.  t\  Gin  Fung,  (C.  C.  A. 
1900)  100  Fed.  389,  40  C.  C.  A.  389;  Chow 
Loy  V.  U.  S.,  (C.  C.  A.  1901)  112  Fed. 
364,  60  C.  C.  A.  279.  See  also  Chinese 
Exclusion. 

A  child  born  in  the  United  States  of 
Chinese  parents  is,  by  the  rule  of  the  com- 
mon law  and  the  Fourteenth  Amendment, 
a  citizen  of  the  United  States,  and  when 
restrained  of  his  liberty  therein  may  be 
delivered  therefrom  on  habeas  corpus  by 
the  proper  federal  court.  Ex  p.  Chin 
King,  (C.  C.  Ore.  1888)  36  Fed.  364. 

IX.  Contempt  Proceedings 
Commitment  for  contempt  in  failing  to 
comply  with  an  order  made  in  the  course 
of  a  proceeding  of  which  the  judge  had  no 
jurisdiction,  and  which  was  therefore  void, 
is  a  proper  case  for  issuing  a  writ.  Ex  p. 
Rowland,  (1881)  104  U.  S.  604,  26  U.  S. 
(L.  ed.)  861;  ^fl?p.  Fisk,  (1886)  113U.S. 
713,  6  S.  Ct.  724,  28  U.  S.  (L.  ed.)  1117; 
In  re  Ayres,  (1887)  123  U.  S.  443,  8  S. 
Ct.  164,  31  U.  S.  (L.  ed.)  216;  In  re  Saw- 
yer, (1888)  124  U.  S.  200,  8  S.  Ct.  482, 
31  U.  S.  (L.  ed.)  402;  In  re  Burrus, 
(1890)  136  U.  S.  686,  10  S.  Ct.  860,  34 
U,  S.  (L.  ed.)  600;  In  re  Delgado,  (1891) 
140  U.  S.  686  11  S.  Ct.  874,  35  U.  S.  (L. 
ed.)  678;  In  re  Lennon,  (1897)  166  U.  S. 
648,  17  S.  (Dt.  658,  41  U.  S.  (L.  ed.)  1110; 
In  re  McKenzie,  (1901)  180  U.  S.  636,  21 
S.  a.  468,  45  U.  S.  (L.  ed.)  667;  Ex  p. 
Perkins,  (C.  C.  Ind.  1887)  29  Fed.  900; 
Ex  p.  Buskirk,  (C.  C.  A.  1896)  72  Fed. 
14,  18  C.  C.  A.  410;  Ex  p.  Irvine,  (S.  D. 
Ohio  1896)  74  Fed.  964. 

On  an  arrest  and  commitment  for  dis- 
obeying an  injunction  order,  the  court  can- 
not, on  habeas  corpus  proceedings,  inquire 
into  a  defense  on  the  merits  such  as  the 
question  whether  the  petitioner  had  knowl- 
edge of  the  injunction  order.  Habeas 
corpus  is  not  an  appellate  writ  and  its 
issue  is  proper  in  contempt  of  court  pro- 
ceedings only  where  the  judgment  of  c<Mn- 
mittal  is  void,  as  for  want  of  jurisdiction. 
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Castner  v.  Pocahontas  Collieries  Co.,  (W. 
D.  Va.  1902)  117  Fed.  184;  In  re  Nevitt, 
(C.  C.  A.  8th  Cir.  1902)  117  Fed.  448, 
64  C.  C.  A.  622;  Ex  p.  Haggerty,  (N.  D. 
W.  Va.  1902)   124  Fed.  441. 

X.  Extradition  Pboceedinqs 
1.  Under  Treaty 

Scope  of  inquiry. —  The  settled  rule  ia 
that  the  writ  of  habeas  corpus  cannot  per- 
form the  oflSce  of  a  writ  of  error,  and  that 
in  extradition  proceedings  under  a  treaty, 
if  the  committing  magistrate  has  jurisdic- 
tion of  the  subject  matter  and  of  the  ac- 
cused, and  the  offense  charged  is  within 
the  terms  of  the  treaty  of  extradition,  and 
the  magistrate  in  arriving  at  a  decision 
to  hold  the  accused  has  ^fore  him  com- 
petent legal  evidence  on  which  to  exercise 
his  judgment  as  to  whether  the  facts  are 
sufficient  to  establish  the  criminality  of 
the  accused  for  the  purposes  of  extradi- 
tion, such  decision  cannot  be  reviewed  on 
habeas  corpus.  In  re  Kaine,  (1852)  14 
How.  103,  14  U.  S.  (L.  ed.)  345;  In  re 
Luis  Oteiza  y  Cortes,  (1890)  136  U.  S. 
330,  10  S.  Ct.  1031,  34  U.  S.  (L.  ed.)  464; 
Omelas  v.  Ruiz,  (1896)  161  U.  S.  602,  16 
S.  Ct.  689,  40  U.  S.  (L.  ed.)  787;  Bryant 
F.  U.  S.,  (1897)  167  U.  S.  104,  17  S.  Ct. 
744,  42  U.  S.  (L.  ed.)  94;  Terlinden  t?. 
Ames,  (1902)  184  U.  S.  270,  22  S.  Ct.  484, 
46  U.  S.  (L.  ed.)  634;  Eof  p.  Zentner,  D. 
C.  Mass.)  188  Fed.  344.  See  further  the 
title  Extradition. 

Where  a  person  is  held  in  custody  under 
a  commitment  by  a  United  States  com- 
missioner, for  surrender  under  a  treaty  of 
extradition,  writs  of  habeas  corpus  and 
certiorari  may  properly  be  issued.  The 
court  issuing  the  writ  of  habeas  corpus 
must  inquire  and  adjudge  whether  the 
commissioner  acquired  jurisdiction  of  the 
matter,  by  conforming  to  the  requirements 
of  the  treaty  and  the  statute;  whether  he 
exceeded  his  jurisdiction;  and  whether  he 
had  any  legal  or  competent  evidence  of 
facts  before  him,  on  which  to  exercise  a 
judgment  as  to  the  criminality  of  the  ac- 
cused. But  the  court  ia  not  to  inquire 
whether  the  legal  evidence  of  facts  before 
the  commissioner  was  sufficient  or  insuffi- 
cient to  warrant  his  conclusion.  In  re 
Stupp,  (1875)  12  Blatchf.  601,  23  Fed. 
Cas.  No.  13,663. 

The  office  of  a  writ  of  habeas  corpus,  in 
extradition  proceedings,  is  not  to  correct 
irregularities,  nor  to  reverse  the  decision 
of  the  commissioner  because  of  some  in- 
competent evidence  admitted,  nor  to  re- 
view his  decision  upon  the  weight  and 
sufficiency  of  the  testimony.  The  court 
can  only  inquire  as  to  the  jurisdiction  of 
the  commissioner  over  the  subject  matter 
and  whether  there  was  legal  evidence 
before  him  supporting  the  judgment.  In 
re  Adutt,  (N.  D.  111.  1893)  65  Fed.  376. 
See  further  to  the  same  effect  Ew  p.  Van 
Aerman,    (1864)    3  Blatchf.  160,  28  Fed. 


Cas.  No.  16,824;  In  re  Veremaitre,  (1850) 
9  N.  Y.  Leg.  Obs.  137,  28  Fed.  Cas.  No. 
16,915;  Goodale  1?.  Splain,  (1914)  42  App. 
Cas.  (D.  C.)  236:  In  re  Heilbron,  (1853) 
1  Parker  Crim.  (N.  Y.)  429;  (1863)  6 
Op.  Atty.-Gen.  237. 

2.  Interstate 

Generally. —  A  proceeding  by  habeas 
corpus  in  a  federal  court  of  competent 
jurisdiction  is  appropriate  for  determin- 
ing whether  the  accused  is  subject,  in 
virtue  of  the  warrant  of  arrest,  to  be 
taken  as  a  fugitive  from  the  justice  of  the 
state  in  which  he  is  found  to  the  state 
whose  laws  he  is  charged  with  violating. 
Illinois  V.  Pease,  (1907)  207  U.  S.  100, 
28  S.  Ct.  68,  62  U.  S.  (L.  ed.)  121.  See 
further  the  title  Extradition. 

The  court  that  hears  an  application  for 
the  discharge  in  habeas  corpus  of  an 
alleged  fugitive  from  justice  is  entitled  to 
assume  that  the  state  demanding  the 
arrest  and  delivery  of  the  applicant  had 
no  other  object  in  view  than  to'  enforce 
its  laws,  and  that  it  would,  by  its  con- 
stituted tribunals,  officers  and  representa- 
tives, see  to  it  not  only  that  he  was 
legally  tried,  without  any  reference  to  his 
race,  but  would  be  adequately  protected 
while  in  the  state's  custody  against  the 
illegal  action  of  those  who  might  inter- 
fere to  prevent  the  regular  and  orderly 
administration  of  justice.  Marbles  v, 
Creecv,  (1909)  216  U.  S.  63,  30  S.  Ct.  32, 
64  U.'S.   (L.  ed.)   92. 

In  interstate  extradition  proceedings 
even  when  a  humane  opportunity  is 
afforded  to  test  them  upon  habeas  corpus, 
the  purpose  of  the  writ  is  not  to  substi- 
tute the  judgment  of  another  tribunal 
upon  the  facts  or  the  law  of  the  matter 
to  be  tried.  The  Constitution  says  noth- 
ing about  habeas  corpus  in  this  connection, 
but  peremptorily  requires  that  upon 
proper  demand  the  person  charged  shall 
be  delivered  up  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime.  There 
is  no  discretion  allowed,  no  inquiry  into 
motives.  The  technical  sufficiency  of  the 
indictment  is  not  open.  Drew  v.  Thaw, 
(1914)  236  U.  S.  432,  35  S.  Ct.  137,  69 
U.  S.  (L.  ed.)  302  [reversing  (D.  C. 
N.  H.  1914)  214  Fed.  423;  see  also  (D.  C. 
N.  H.  1913)  209  Fed.  56,  954],  wherein 
the  court  said:  "When  as  here,  the 
identity  of  the  person,  the  fact  that  he  is 
a  fugitive  from  justice,  the  demand  in  due 
form,  the  indiclanent  by  a  grand  jury  for 
what  it  and  the  governor  of  New  York 
allege  to  be  a  crime  in  that  state,  and  the 
reasonable  possibility  that  it  may  be  such, 
all  appear,  the  constitutionally  required 
surrender  is  not  to  be  interfered  with  by 
the  summary  process  of  habeas  corpus 
upon  speculation  as  to  what  ought  to  be 
the  result  of  a  trial  in  the  place  where 
the  constitution  provides  for  its  taking 
place.''     See  to  the  same  effect  Reed  v. 
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U.  S.,  (C.  C.  A.  9th  Gir.  1916)  224  Fed. 
378,  140  C.  C.  A.  64. 
.  One  arrested  and  held  as  a  fugitive 
from  justice  is  entitled^  of  right,  upon 
habeas  corpus  to  question  the  lawfulness 
of  his  arrest  and  imprisonment,  showing 
by  competent  evidence,  as  a  ground  for 
his  release,  that  he  was  not,  within  the 
meaning  of  the  Constitution  and  laws  of 
the  United  States,  a  fugitive  from  the 
justice  of  the  demanding  state,  and 
thereby  overcoming  the  presumption  to 
the  contrary  arising  from  the  face  of  an 
extradition  warrant.  Illinois  v.  Pease, 
(1907)  207  U.  S.  100  28  S.  Ct.  68,  52 
U.  S.  (L.  ed.)   121. 

While  it  is  within  the  province  of  the 
courts  on  inquiry,  by  means  of  habeas 
corpus,  to  determine  the  legality  of  the 
detention  of  the  party  whose  extradition 
is  sought,  that  is  the  question  of  the 
legality  of  his  arrest,  the  court  cannot 
investigate  the  guilt  or  innocence  of  the 
accused.  In  re  Roberts,  (S.  D.  Ga,  1885) 
24  Fed.  132,  affirmed  (1886)  116  U.  S., 
80,  6  S.  Ct.  291,  29  U.  S.    (L.  ed.)    544. 

Likewise  the  courts  will  not,  on  habeas 
corpus,  go  behind  the  "indictment"  or 
"  affidavit "  if  regular  in  form,  to  try 
the  question  whether  a  crime  was  in  fact 
committed,  though  identity  will  always  be 
investigated;  and  it  is  proper  also  to 
inquire  whether  the  prisoner  was  in  fact 
within  the  demanding  state  when  the 
alleged  crime  was  conunitted.  In  re 
White,  (C.  C.  A.  2d  Cir.  1893)  56  Fed. 
54,  5  C.  C.  A.  29,  follotoing  Leary's  Case, 
(1879)  6  Abb.  N.  Cas.  (N.  Y.)  43. 

Affirming  a  refusal  of  a  federal  Circuit 
Court  to  discharge  on  habeas  corpus  a  per- 
son held  in  custody  in  Idaho  to  await  a 
trial  for  murder  there,  the  court  said: 
"No  obligation  was  imposed  by  the  Con- 
stitution or  laws  of  the  United  States  upon 
the  agent  of  Idaho  to  so  time  the  arrest 
of  the  petitioner,  and  so  conduct  his  de- 
portation from  Colorado,  as  to  afford  him 
a  convenient  opportunity,  before  some 
judicial  tribunal  sitting  in  Colorado,  to 
test  the  question  whether  he  was  a  fugi- 
tive from  justice,  and  as  such  liable, 
under  the  Act  of  Congress,  to  be  conveyed 
to  Idaho  for  trial  there."  Pettibone  V. 
Nichols,  (1906)  203  U.  S.  192,  27  S.  Ct. 
Ill,  61  U.  S.  (L.  ed.)  148. 

A  person  held  in  actual  custody  by  a 
state  for  trial  in  one  of  its  courts"  under 
an  indictment  for  a  crime  against  its  laws 
will  not  be  released  on  habeas  corpus  by 
a  federal  court  because  the  methods  by 
which  his  personal  presence  in  the  state 
was  secured  may  have  violated  the  pro- 
visions of  article  4,  section  2,  of  the  Fed- 
eral Constitution,  or  R.  S.  sec.  6278  ( title 
Extradition)  relating  to  extradition  pro- 
ceedings. Pettibone  v.  Nichols,  (1906) 
203  U.  S.  192,  27  S.  Ct.  Ill,  61  U.  S.  (L. 
ed.)  148;  Meyer  v.  Nichols,  (1906)  203 
U.  S.  221,  27  S.  Ct.  131,  61  U.  S.  (L.  ed.) 
160. 


In  Ex  p.  Moebus,  (1905)  137  Fed.  154, 
it  was  held  that  a  petition  for  a  Writ  of 
habeas  corpus  did  not  state  a  case  for 
federal  interference  on  the  ground  of 
irregularity  in  extradition  proceedings, 
in  view  of  the  rule  of  the  Supreme  Court 
that  a  large  measure  of  credence  and  con- 
clusiveness must  be  accorded  to  proceed- 
ings before  the  governor  in  such  cases. 

In  interstate  extradition  proceedings 
the  acts  of  the  executive  are  subject  to 
review  by  the  courts  by  means  of  the  writ 
of  habeas  corpus,  and  where  the  requisi- 
tions issued  and  copies  of  the  indictment 
and  affidavit  are  not  furnished  as  required 
by  statute  (R.  S.  sec.  5278,  title  Extra- 
dition) the  petitioner  will  be  discharged. 
Eso  p.  Hart,  (C.  C.  Md.  1894)  reversing 
jud^ent  (C.  C.  Md.  1894)   59  Fed.  894. 

In  a  proceeding  by  habeas  corpus,  an 
executive  warrant  for  the  arrest  of  a 
fugitive  from  justice  ought  not  to  be  pro- 
nounced void  merely  because  of  some 
technical  defect  in  the  foreign  indictment 
or  affidavit,  provided  the  offense  is  sub- 
stantially allied  or  described.  Webb  v, 
York,  (C.  C.  A.  8th  Cir.  1897)  79  Fed. 
616,  25  C.  C.  A.  133. 

Defects  in  original  arrest  or  commit- 
ment.—  A  writ  of  habeas  corpus  is  not 
like  an  action  to  recover  damages  for  an 
unlawful  arrest  or  commitment,  but  its 
object  is  to  ascertain  whether  the  prisoner 
can  legally  be  detained  in  custody;  and  if 
sufficient  ground  for  his  detention  by  the 
government  is  shown,  he  is  not  to  be  dis- 
charged for  .defects  in  the  original  arrest 
or  commitment.  lasigi  v.  Van  De  Carr, 
(1897)  166  U.  S.  391,  17  S.  Ct.  596,  41 
U.  S.  (L.  ed.)  1046,  wherein  the  court 
said:  "Joseph  A.  lasigi,  a  native  bom 
citizen  of  Massachusetts,  was  arrested, 
February  14,  1897,  on  a  warrant  issued 
by  one  of  the  city  magistrates  of  the  city 
of  New  York,  as  a  fugitive  from  the  jus- 
tice of  the  state  of  Massachusetts,  charged 
with  having  committed  the  crime  of  em- 
bezzlement in  that  state,  and,  upon  exami- 
nation, was  conunitted,  February  16,  to 
the  custody  of  the  warden  and  keeper  of 
the  city  prison  of  the  city  of  New  York  to 
await  the  warrant  of  the  governor  of  New 
York  on  the  requisition  of  the  executive 
authority  of  the  state  of  Massachusetts 
for  his  surrender  as  such  fugitive,  pur- 
suant to  part  six,  chapter  I  of  title  4 
of  the  Code  of  Criminal  Procedure  of  New 
York,  §§  828,  830.  On  the  18th  of  Febru- 
ary he  filed  a  petition  for  the  writ  of 
habeas  corpus  in  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York,  to  procure  his  release  from 
custody,  which  averred  that  he  was  the 
Consul  General  of  the  Sultan  of  Turkey 
at  Boston,  duly  recognized  as  such  by  the 
government  of  the  United  States;  that 
the  embezzlement  was  charged  to  have 
occurred  on  July  1,  1892;  that  he  had 
never  been  indicted  by  a  grand  jury  for 
the  conunission  of  any  crime;  that  he  was 
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arrested  while  on  a  visit  to  New  York, 
where  access  was  impossible  to  his  books 
and  papers  to  vindicate  himself;  and  that 
the  proceedings  before  the  city  magistrate 
were  without  authority  or  jurisdiction 
because  of  his  consular  office.  The  writ 
was  issued  and  a  hearing  had,  and  on  the 
twelfth  day  of  March  the  District  Court 
entered. an  order  dismissing  the  writ  and 
remanding  lasigi  to  custody.  From  this 
order  an  appeal  was  allowed  to  this  court. 
The  contention  of  petitioner  was  that  no 
court  of  the  state  of  Massachusetts  had 
jurisdiction  to  entertain  a  criminal  prose- 
cution against  him  by  reason  of  the  mat- 
ters specified  in  the  commitment,  jurisdic- 
tion being  vested,  because  of  his  official 
position,  exclusively  in  the  federal  courts ; 
out  the  conclusion  of  the  District  Court 
rested  on  the  ground  jthat  whatever 
imi>lications  in  favor  of  exclusive  federal 
jurisdiction  might  be  claimed,  they  were 
in  no  way  incompatible  with  the  pre- 
liminary arrest  by  the  magistrate  for 
removal  to  the  state  where  the  crimes 
charged  against  him  were  alleged  to  have 
been  committed,  and  where  all  questions 
as  to  the  proper  tribunal  for  trial  could 
be  more  properly  heard  and  determined. 
On  the  argument  in  this  court,  it  appeared 
from  a  communication  from  the  Assistant 
Secretary  of  State,  under  date  of  March 
19,  that  lasigi  had  been  removed  from  his 
consular  office,  and  that  all  official  con- 
nection between  him  and  the  Turkish  gov- 
ernment had  been  severed,  as  the  Depart- 
ment of  State  had  been  officially  informed 
by  the  Turkish  minister  on  the  ninth  of 
March.  Therefore  when  the  order  remand- 
ing lasigi  to  the  custody  of  the  state  officer 
was  entered,  he  was  not  holding  a  consular 
office,  and  the  supposed  objection  to  his 
detention  for  extradition  to  Massachusetts 
did  not  exist  As  under  E.  S.  sec.  761 
[inlra^  p.  469]  it  is  the  duty  of  the  court, 
justice  or  judge  granting  the  writ,  on 
hearing,  'to  dispose  of  the  party  as  law 
and  jiuitne  require,'  the  question  at  once 
arises  whether  the  order  of  the  District 
Court  dismissing  the  writ  should  be 
reversed,  and  petitioner  absolutely  dis- 
charged, because  the  objection  existed 
when  the  writ  issued,  although  it  did  not 
when  the  order  was  entered,  even  if  such 
an  objection  were  ever  tenable,  which  we 
do  not  intend  in  the  slightest  degree  to 
intimate  could  be.  If  the  application  for 
the  writ  had  been  made  on  the  twelfth 
of  March,  it  could  not  have  been  awarded, 
on  the  ground  alleged  in  this  petition,  and 
as,  on  that  day,  the  petitioner  could  not 
have  been  discharged  on  that  ground,  in 
accordance  with  the  principles  of  law  and 
justice,  we  are  unable  to  hold  that  the 
order  of  the  District  Court  was  erroneous. 
Ew  p.  Royall,  [1886]  117  U.  S.  241  [6  S. 
Ct  734,  29  U.  S.  (L.  ed.)  868];  Ex  p. 
Watkins,  (1830]  3  Pet.  193,  201  [7  U.  S. 
(L.  ed.)  650];  Eat  p.  Milligan,  [1866]  4 
Wall.  2,  111  [18  U.  S.  (L.  ed.)  281]." 


Effect  of  waning  of  nonzesponsibility 

for  expense  attending  arrest,  etc. — A 
warning  given  by  a  demanding  state  to  a 
surrendering  state  that  the  former  would 
not  be  responsible  for  any  expense  attend- 
ing the  arrest  and  delivery  of  the  alleged 
fugitive  from  justice  is  a  matter  for  tbo 
consideration  of  the  governor  of  the  sur- 
rendering state  when  he  receives  the 
official  demand  for  the  arrest  and  delivery 
of  the  alleged  fugitive,  and  not  a  matter 
that  can  legally  affect  an  inquiry  before 
the  Circuit  Court  on  a  petition  by  the 
alleged  fugitive  for  a  writ  of  habeas 
corpus,  the  inquiry  being  based  on 
whether  the  requisition  of  the  demanding 
state  and  the  action  thereon  by  the  gov- 
ernor of  the  surrendering  state  are  in 
substantial  conformity  with  the  Constitu- 
tion and  the  laws  of  the  United  States, 
and,  therefore,  not  in  any  l^gal  sense 
hostile  to  the  liberty  of  the  accused. 
Marbles  t?.  Creecy,  (1909)  215  U.  S.  63, 
30  S.  Ct.  32,  64  U.  S.  (L.  ed.)  92. 

Identity  of  person. —  Where  the  peti- 
tioner was  arrested  in  one  state  under 
an  extradition  warrant  for  his  return  to 
another  state  as  a  fugitive  from  justice, 
the  question  of  the  identity  of  the  person 
described  in  the  warrant  of  extradition 
is  open  upon  habeas  corpus  proceedings 
either  in  the  federal  or  in  the  state  courts. 
Ew  p.  Chung  Kin  Tow,  (D.  C.  Mass.  1914) 
218  Fed.  185,  affirmed  on  other  grounds 
(C.  C.  A.  1st  Cir.  1914)  218  Fed.  64, 
133  C.  C.  A.  666.  And  to  the  same  effect 
see  In  re  White,  (C.  C.  A.  2d  Cir.  1893) 
65  Fed.  64,  14  U.  S.  App.  87,  5  C.  C.  A.  29. 
Presence  in  demanding  state  at  time 
of  crime. —  "  When  it  is  conceded,  or  when 
it  is  so  conclusively  pjroved  that  no  ques- 
tion can  be  made,  that  the  person  was  not 
within  the  demanding  state  when  the 
crime  is  said  to  have  been  committed,  and 
his  arrest  is  sought  on  the  ground  only 
of  a  constructive  presence  at  that  time,  in 
the  demanding  state,  then  the  court  will 
discharge  the  defendant.  Hyatt  v.  New 
York,  [1903]  188  U.  S.  691  [23  S.  Ct. 
456,  47  U.  S.  (L.  ed.)  657],  affirming  the 
judgment  of  the  New  York  Court  of  Ap- 
)eals,  [1902]  172  N.  Y.  176.  See  also 
n  re  W^hite,  [C.  C.  A.  2d  Cir.  1893]  55 
Fed.  54  [14  U.  S.  App.  87,  6  C.  C.  A.  29]. 
But  the  court  will  not  discharge  a  defend- 
ant arrested  under  the  governor's  warrant 
where  there  is  merely  contradictory  evi- 
dence on  the  subject  of  presence  in  or 
absence  from  the  state,  as  habeas  corpus 
is  not  the  proper  proceeding  to  try  the 
question  of  alibi,  or  any  question  as  to 
the  guilt  or  innocence  of  the  accused." 
Munsey  i?.  Clough,  (1904)  196  U.  S.  364, 
26  S.  Ct.  282,  49  U.  S.   (L.  ed.)   615. 

Fair  trial. —  WTiether  the  person  souyht 
to  be  extradited  will  get  a  fair  trial  in 
the  demanding  state  will  not  be  considered 
on  habeas  corpus.  U.  S.  v.  Cooke,  (C.  0. 
A.  3d  Cir.  1913)  209  Fed.  607,  126  C.  C, 
A.  429,  wherein  the  court  said:     •*  It  was 
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earnestly  urged  upon  us  by  the  relator's 
counsel  that  we  should  take  judicial  notice 
of  certain  matters  that  are  not  upon  the 
record,  but  were  said  to  be  established 
by  common  fame.  These,  it  was  argued, 
show  that  the  relator  is  not  likely  to  nave 
a  fair  trial  —  and  probably  will  not  have 
a  trial  at  all  —  in  the  courts  of  the  de- 
manding state.  We  intimate  no  opinion 
concerning  the  weight  this  argument 
should  receive,  but  certainly  it  cannot 
properly  be  considered  by  this  court. 
Occasionally  such  arguments  have  been 
taken  into  account  by  the  executive  of  a 
state  —  whether  legally  or  arbitrarily  is 
riot  a  matter  of  present  concern  —  but  they 
cannot  be  allowed  to  influence  a  court's 
decision  upon  the  judicial  question  whether 
a  fugitive  from  justice  has  been  lawfuDy 
demanded  from  the  asylum  state.  In  the 
present  case  this  particular  argument 
was  answered  on  behalf  of  the  demanding 
state  by  the  most  explicit  assurance  that 
the  apprehensions  expressed  for  the  rela- 
tor's safety  and  his  right  to  a  fair  trial 
were  wholly  without  foundation;  and,  so 
far  as  this  court  is  concerned,  we  must 
leave  the  subject  in  that  situation." 


Conclusiveness  of  extradition  warrant. 
—  If  the  extradition  warrant  of  the  gov- 
ernor shows  on  its  face  that  all  the 
necessary  legal  prerequisites  have  been 
complied  with,  this  is  conclusive,  unless 
the  proceedings  before  the  governor  appear 
not  to  have  been  regular.  Chung  Kin 
Tow  t?.  Flynn,  (C.  C.  A.  1st  Cir.  1914) 
218  Fed.  64,  133  C.  C.  A.  666,  affirming 
on  other  grounds  (D.  G.  Mass.  1914)  218 
Fed.  185. 

XI.  Enlistment  of  Minobs  in  Abict  and 
Navy 
Habeas  corpus  lies  to  obtain  the  dis- 
charge of  minors  who  have  fraudulently 
enlisted  in  the  United  States  army  or 
navy,  but  the  merits  of  the  case  may  not 
be  inquired  into.  The  issue  raised  can 
only  relate  to  the  cause  of  detention  and 
its  lawfulness.  U.  S.  v,  Williford,  (C.  C. 
A.  2d  Cir.  1915)  220  Fed.  291,  136  C. 
G.  A.  273;  C!om.  «?.  Downes,  (1836)  24 
Pick.  (Mass.)  227;  Gormley's  Case, 
(1867)  12  Op.  Atty.-Gen.  259.  See  further 
the  titles  Navt  and  Wab  Depabtmbnt 
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Sec.  752.  [Power  of  judges  to  grant  writs  of  habeas  corpus.]    The 

several  justices  and  judges  of'  the  said  courts,  within  their  respective  juris- 
dictions, shall  have  power  to  grant  writs  of  habeas  corpus  for  the  purpose  of 
an  inquiry  into  the  cause  of  restraint  of  liberty.    [B.  8.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  81;  Act  of  April  10,  1869,  ch.  22,  16  Stat  L. 
44;  Act  of  March  2,  1833,  ch.  57,  4  Stat.  L.  634;  Act  of  Feb.  5,  1867,  ch.  28,  14  Stat  L. 
386;  Act  of  Aug.  29,  1842,  ch.  267,  5  Stat.  L.  639. 

"Judge"  distinguished  from  "court."— 
This  section  indicates  a  distinction  between 


a  district  judge  and  a  district  court. 
Chow  Loy  t?.  U.  S.,  (C.  C.  A.  1901)  112 
Fed.  354,  50  C.  C.  A.  279. 

Application  for  writ  taken  into  court. — 
When  application  for  the  writ  is  made  to 
a  judge,  it  may  be  taken  into  the  court  of 
which  he  is  judge.  In  re  Fitton,  (1891) 
46  Fed.  471. 

In  vacation. —  In  this  section  Congress 
has  only  conferred  power  upon  the  judges 
of  the  courts,  in  vacation,  to  award  writs 
of  habeas  corpus  for  the  purpose  of  an 
inquiry  into  the  cause  of  the  restraint  of 
liberty, — ^the  high  prerogative  and  judicial 
writ.  State  v.  SuUivan,  (1892)  60  Fed. 
693. 

In  Ex  p.  Barnes,  (1846)  1  Sprague 
123,  2  Fed.  Cas.  No.  1,010,  it  was  ques- 
tioned whether  a  justice  or  judge  of  the 
federal  courts  had  power  to  issue  a  writ 
of  habeas  corpus  ad  testificandum  in 
vacation,  even  for  the  purpose  of  bringing 
witnesses  into  court  for  an  approaching 
session,  the  opinion  being  intimated  that 
such  power  was  confined  to  the  courts 
alone. 

"Within  their  respective  jurisdictions" 
has  reference  to  the  territorial  jurisdic- 
tion.   E9  p.  Kenyon,  (1878)   6  Dill.  386, 


14  Fed.  Cas.  No.  7,720.  And  the  power 
to  issue  writs  of  habeas  corpus  is  by  this 
section  expressly  restricted  to  the  terri- 
torial jurisdiction  of  the  court  to  which 
the  application  is  made.  Ew  p.  (3ouyet, 
(D.  C.  Mont.  1909)  175  Fed.  230.  See 
to  the  same  efifect  In  re  Boles,  (C  C.  A. 
8th  Cir.  1891)  48  Fed.  76,  4  U.  S.  App.  1, 
1  C.  C.  A.  48;  Ex  p.  Kenyon,  (1878)  6 
Dill.  385,  14  Fed.  Cas.  No.  7,720;  In  re 
Buckley,  (1866)  3  Fed.  Caa.  No.  1,387. 

"Cause  of  restraint  of  liberty." — In- 
stead of  the  words  '*  cause  of  restraint  of 
liberty"  the  original  Act  contained  the 
words  '*  cause  of  commitment."  See  Ex  p. 
Watkins,  (1830)  3  Pet  193,  7  U.  S.  (L. 
ed.)   650. 

The  changed  phraseology,  from  "cause 
of  commitment "  in  the  original  Act,  will 
allow  writs  of  habeas  corpus  to  stand, 
and  at  common  law  they  do  stand,  for  all 
unlawful  restraints,  whether  under  color 
of  process,  or  through  the  illegal  acts  of 
individuals,  or  under  a  commitment  to  an 
insane  asylum.  King  17.  McLean  Asylum, 
(CCA.  1894)  64  Fed.  331,  21  U.  S.  App. 
481,  12  C.  C.  A.  145,  26  L.  R.  A.  784. 

There  must  be  an  actual  or  a  construc- 
tive **  restraint  of  liberty."  So,  a  commit- 
ment to  await  the  action  of  the  grand  ^ 
jury,  followed  by   its   failure   to   indict,' 
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does  not  entitle  the  accused  iifter  his  dis- 
charge to  a  judicial  inquiry,  upon  habeas 
corpus,  into  the  probable  cause  of  such 
commitment.  In  re  Esselbom,  (8.  D.  N. 
Y.  1881)  8  Fed.  904. 

Scope  of  inquiry.— It  is  the  duty  of 
the  court  makins  '*  inquiry  into  the  cause 
of  restraint  of  liberty  '^  of  one  who  alleges 
that  he  is  in  custody  in  violation  of  law, 
to  direct  such  inquiry  to  all  matters  rele- 
vant to  the  issue  joined  upon  the  allega- 
tion. U.  S.  t7.  Fowkes,  (C.  C.  A.  3d  Cir. 
1892)  63  Fed.  13,  3  U.  8.  App.  247,  3 
C.  C.  A.  394. 

Under  state  indictment. — A  federal 
judge  has  no  power  or  jurisdiction  under 


this  section  to  grant  a  writ  of  habeas 
corpus  where  the  petitioner,  according  to 
his  own  showing,  is  a  prisoner  in  jail  upon 
a  charge  preferred  against  him  by  an  in- 
dictment m  a  state  court,  and  is  not  in 
custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  conunitted  for 
trial  before  any  court  thereof.  Ew  p.  Mc- 
Caim,  (1865)  15  Fed.  Oajs.  No.  8,679. 

Cited  generally,  without  specific  appli- 
cation, in  Eaton  v.  Calhoun,  ( W.  D.  Tenn. 
1880)  15  Fed.  155;  In  re  HaskeU,  (8.  D. 
Ohio  1892)  52  Fed.  795;  In  re  McKane, 
(S.  D.  N.  Y.  1894)  61  Fed.  206,  affirmed 
(1894)  153  U.  S.  684,  14  8.  Ct.  913,  88 
U.  S.  (L.  ed.)  867. 


Sec.  753.  [Writ  of  habeas  corpus  when  prisoner  is  in  jail.]  The  writ 
of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner  in  jail,  unless  where 
he  is  in  custody  under  or  by  color  of  the  authority  of  the  United  States,  or 
is  committed  for  trial  before  some  court  thereof;  or  is  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  or  of  an 
order,  process,  or  decree  of  a  court  or  judge  thereof;  or  is  in  custody  in 
violation  of  the  Constitution  or  of  a  law  or  treaty  of  the  United  States ;  or, 
being  a  subject  or  citizen  of  a  foreign  state,  and  domiciled  therein,  is  in 
custody  for  an  act  done  or  omitted  under  any  alleged  right,  title,  authority, 
privilege,  protection,  or  exemption  claimed  under  the  commission,  or  order, 
or  sanction  of  any  foreign  state,  or  under  color  thereof,  the  validity  and 
eflPect  whereof  depend  upon  the  law  of  nations ;  or  unless  it  is  necessary  to 
bring  the  prisoner  into  court  to  testify.    [B.  8.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  81 ;  Act  of  March  2,  1833,  ch.  57,  4  Stat.  L. 
634;  Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L.  386;  Act  of  Aug.  29,  1842,  ch.  257,  6  Stat. 
L.  539. 


I.  Introductorjr,  449. 
II.  Prisoner  in  jail,  451. 
IIL  Color  of  authority,  451. 
IV.  Pursuance  of  law,  452. 
V.  Order,  process  or  decree,  462. 
VI.  Constitution,  laws  or  treaties,  454. 
Vn.  Commission,  etc.,  of  foreign  state, 
461.  ) 

VIII.  Bring  into  court  to  testify,  462. 

1.  Intboductoby 

Scope  of  jmisdiction.— <' The  jurisdic- 
tion of  courts  of  the  United  States  to 
issue  writs  of  habeas  corpus  is  limited  to 
cases  of  persons  alleged  to  be  restrained 
of  their  liberty  in  violation  of  the  Con- 
stitution or  of  some  law  or  treaty  of  the 
United  States,  and  cases  arising  under 
the  law  of  nations."  Carfer  t7.  Caldwell, 
(1906)  200  U.  S.  293,  26  S.  Ct.  264,  50 
U.  S.   (L.  ed.)   488. 

The  jurisdiction  of  federal  courts  in 
habeas  corpus  cases  is  derived  from  this 
section,  and  not  from  sections  conferring 
general  jurisdiction.  Rosenbaum  v.  Board 
of  Supervisors,  (1886)  28  Fed.  223. 

History  of  section. —  In  the  case  of  In 
re  Neagle,  (1890)   135  U.  S.  1,  10  S.  Ct. 


658,  34  U.  S.  (L.  ed.)  55,  the  evolution 
and  history  of  this  section  are  stated  as 
follows :  "  The  enactments  now  found  in 
the  Revised  Statutes  of  the  United  States 
on  the  subject  of  the  writ  of  habeas  corpus 
are  the  result  of  a  long  course  of  legisla- 
tion forced  upon  Congress  by  the  attempt 
of  the  states  of  the  Union  to  exercise  the 
power  of  imprisonment  over  officers  and 
other  persons  asserting  rights  under  the 
federal  government  or  foreign  govern- 
ments, which  the  states  denied.  The 
original  Act  of  Congress  on  the  subject 
of  the  writ  of  habeas  corpus,  by  its  14th 
section,  authorized  the  judges  and  the 
courts  of  the  United  States,  in  the  case 
of  prisoners  in  jail  or  in  custody  under 
or  by  color  of  the  authority  of  the  United 
States,  or  committed  for  trial  before  some 
court  of  the  same,  or  when  necessary  to 
be  brought  into  court  to  testify,  to  issue 
the  writ,  and  the  judge  or  court  before 
whom  they  were  brought  was  directed  to 
make  inquiry  into  the  cause  of  conmiit- 
ment.  1  Stat.  81,  c.  20,  §  14.  This  did 
not  present  the  question,  or,  at  least,  it 
gave  rise  to  no  question  which  came  be- 
fore the  courts,  as  to  releasing  by  this 
writ  parties  held   in  custody   under  the 
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laws  of  the  states.  But  when,  during  the 
controversy  growing  out  of.  the  nullifica- 
tion laws  of  South  Carolina,  officers  of 
the  United  States  were  arrested  and  im- 
prisoned for  the  performance  of  their 
duties  in  collecting  the  revenue  of  the 
United  States  in  that  state,  and  held  by 
the  state  authorities,  it  became  necessary 
for  the  Congress  of  the  United  States  to 
take  some  action  for  their  relief.  Accord- 
ingly the  Act  of  Congress  of  March  2, 
1833,  4  Stat.  <J34,  c.  57,  §  7,  among  other 
remedies  for  such  condition  of  affairs, 
provided,  by  its  7th  section,  that  the  fed- 
eral judges  should  grant  writs  of  habeas 
corpus  in  all  cases  of  a  prisoner  in  jail 
or  confinement,  where  he  should  be  com- 
mitted or  confined  on  or  by  any  authority 
or  law,  for  any  act  done,  or  omitted  to  be 
done,  in  pursuance  of  a  law  of  the  United 
States,  or  any  order,  process  or  decree  of 
any  judge  or  court  thereof.  The  next 
extension  of  the  circumstances  on  which 
a  writ  of  habeas  corpus  might  issue  by 
the  federal  judges  arose  out  of  the  cele- 
brated McLeod  Case,  in  which  McLeod, 
charged  with  murder,  in  a  state  court  of 
New  York,  had  pleaded  that  he  was  a 
British  subject,  and  that  what  he  had 
done  was  under  and  by  the  authority  of 
his  government,  and  should  be  a  matter 
of  international  adjustment,  and  that  he 
was  not  subject  to  be  tried  by  a  court  of 
New  York  under  the  laws  of  that  state. 
The  federal  government  acknowledged  the 
force  of  this  reasoning,  and  undertook  to 
obtain  from  the  government  of  the  state 
of  New  York  the  release  of  the  prisoner, 
but  failed.  He  was,  however,  tried  and 
acquitted,  and  afterwards  released  by  the 
state  of  New  York.  This  led  to  an  exten- 
sion of  the  powers  of  the  federal  judges 
under  the  writ  of  habeas  corpus,  by  the 
Act  of  August  29,  1842,  6  Stat.  539,  c. 
257,  entitled  *An  Act  to  provide  further 
remedial  justice  in  the  courts  of  the 
United  States.'  It  conferred  upon  them 
the  power  to  issue  a  writ  of  habeas  corpus 
in  all  cases  where  the  prisoner  claimed 
that  the  act  for  which  he  was  held  in 
custody  was  done  under  the  sanction  of 
any  foreign  power,  and  where  the  validity 
and  effect  of  this  plea  depended  upon  the 
law  of  nations.  In  advocating  the  bill, 
which  afterwards  became  a  law,  on  this 
subject.  Senator  Berrien,  who  introduced 
it  into  the  Senate,  observed :  '  The  object 
was  to  allow  a  foreigner,  prosecuted  in 
one  of  the  states  of  the  Union  for  an 
offense  committed  in  that  state,  but  which 
he  pleads  has  been  committed  under  au- 
thority of  his  own  sovereign  or  the 
authority  of  the  law  of  nations,  to  be 
brought  up  on  that  issue  before  the  only 
competent  judicial  power  to  decide  upon 
matters  involved  in  foreign  relations  or 
the  law  of  nationa  The  plea  must  show 
that  it  has  reference  to  the  laws  or 
treaties  of  the  United  States  or  the  law 
of  nations,  and  showing  this,  the  writ  of 


habeas  corpus  is  awarded  to  try  that 
issue.  If  it  shall  appear  that  the  accused 
has  a  bar  on  the  plea  alleged,  it  is  right 
and  proper  that  he  should  not  be  delayed 
in  prison  awaiting  the  proceedings  of  the 
state  jurisdiction  on  the  preliminary  issue 
of  his  plea  at  bar.  If  satisfied  of  the 
existence  in  fact  and  validity  in  law  of 
the  bar,  the  federal  jurisdiction  will  havo 
the  power  of  administering  prompt  relief.' 
No  more  forcible  statement  of  the  prin- 
ciple on  which  the  law  of  the  case  now 
before  us  stands  can  be  made.  The  next 
extension  of  the  powers  of  the  court  under 
the  writ  of  habeas  corpus  was  the  Act  of 
February  6,  1867,  14  Stat.  385,  c.  28,  and 
this  contains  the  broad  ground  of  the 
present  Revised  Statutes,  under  which  the 
relief  is  sought  in  the  case  before  us,  and 
includes  all  cases  of  restraint  of  liberty 
in  violation  of  the  Constitution  or  a  law 
or  treaty  of  the  United  States,  and  de- 
clares that  '  the  said  court  or  judge  shall 
proceed  in  a  sununary  way  to  determine 
the  facts  of  the  case,  bv  hearing  testimony 
and  the  arguments  of  the  parties  inter- 
ested, and  if  it  shall  appear  that  the 
petitioner  is  deprived  of  his  or  her  liberty 
in  contravention  of  the  Constitution  or 
laws  of  the  United  States,  he  or  she  shall 
forthwith  be  discharged  and  set  at 
liberty.'"  See  to  the  same  effect  In  re 
Burrua,  (1890)  136  U.  S.  586,  10  S.  Ct. 
850,  34  U.  S.  (L,  ed.)  600. 

For  the  episode  which  led  to  the  enact- 
ment by  Congress  of  the  Act  of  Aug.  29, 
1842,  en.  257,  now  that  provision  of  this 
section  which  relates  to  a  prisoner's 
"being  a  subject  or  citizen  of  a  foreign 
state,"  see  Underbill  v,  Hernandez,  (C.  C. 
A.  2d  Cir.  1895)  65  Fed.  577,  26  U.  S. 
App.  573,  13  C.  C.  A.  51,  38  L.  R.  A.  406, 
affirmed  (1897)  168  U.  8.  260,  18  S.  Ct. 
83,  42  U.  S.  (L.  ed.)   456. 

Construction. —  The  plain  construction 
of  this  section  restricts  the  jurisdiction 
of  the  court  to  such  cases  as  come  within 
some  one  of  the  causes  of  detention  or  im- 
prisonment therein  specifically  mentioned 
and  the  court  is  not  at  liberty  to  go 
beyond  them,  although  under  special  cir- 
cumstances and  for  reasons  of  public 
policy  the  court  might  entertain  the 
opinion  that  a  prisoner  ought  to  be  dis- 
charged. In  regulating  the  power  to 
issue  the  writ,  one  purpose,  if  not  the 
chief  one,  of  the  statute  is  to  avoid  and 
prevent  any  interference  or  clashing  of 
authority  between  the  courts  of  the 
United  States  and  those  of  the  several 
states,  and  the  law  should  be  carefully 
administered  with  that  intent  in  view. 
So,  the  interpretation  and  application  of 
the  law  of  nations  cannot  be  considered 
on  a  habeas  corpus  proceeding,  unless  the 
question  arises  strictly  within  the  condi- 
tions referred  to  in  the  statute.  In  re 
Wildenhus,  (C.  C.  N.  J.  1886)  28  Fed. 
924,  affirmed  (1887)  120  U.  S.  1,  7  S.  Ct. 
385,  30  U.  S.  (L.  ed.)  565. 
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„  ^^^}^^  •«  coBUining  gtukt  of  power.— 
Section  753  contains  no  grant  of  power, 
but  is  a  restriction  upon  the  power  of  the 
federal  courts,  prohibiting  the  issuance  of 
the  writ  of  habeas  corpus  in  behalf  of  a 
prisoner  in  jail,  except  under  the  pre- 
scribed conditions  enumerated  in  that  sec- 
tion. To  meet  the  conditions  existing  at 
the  time  of  South  Carolina's  attempt  to 
nullify  the  laws  of  the  United  States,  and 
deal  with  officers  of  the  national  govern- 
ment under  its  criminal  laws  for  acts  done 
in  the  performance  of  official  duties,  Con- 
gress enacted  .  .  .  Act  of  March  2,  1833, 
ch.  57,  sec.  7,  4  Stat.  L.  634.  This  law 
has  been  recast  in  the  Revised  Statutes, 
and  the  b6dy  of  it,  with  changed  phrase- 
ology, now  constitutes  section  753 ;  and  as 
already  indicated,  there  is  in  it  no  grant 
of  power,  so  that  it  must  now  be  construed 
with  reference  to  its  position,  following 
sections  751  and  752  [supra,  pp.  427,448], 
in  order  to  give  it  any  definite  and  clear 
meaning,  unless  we  assume  that  by  im- 
plication it  confers  power  to  grant  writs 
of  habeas  corpus  in  the  excepted  cases 
enumerated."  Clifford  t7.  Williams,  (1904) 
131  Fed.  100. 

II.  Pbisoneb  m  Jail 
Imprisonment  in  jail  appears  to  be  the 
first' condition  recited  in  this  section  and 
is  the  controlling  condition  governing  all 
of  the  cases  which,  by  reason  of  the  excep- 
tions, the  federal  courts  are  permitted  to 
take  cognizance  of.  Hence  the  federal 
Circuit  Courts  have  no  jurisdiction  to 
determine  a  controversy  between  persons 
who  are  residents  of  different  states  as  to 
the  right  of  custody  of  their  infant  child, 
who  is  neither  restrained  of  her  liberty 
nor  imprisoned.  Clifford  v.  Williams, 
(1904)   131  Fed.  100. 

III.    COLOB  OF   AUTHOKITr 

In  general. —  In  all  cases  where  federal 
officers,  civil  or  military,  have  the  custody 
and  control  of  a  person  claimed  to  be  un- 
lawfully restrained  of  liberty,  such  per- 
son is  restrained  of  liberty  under  color  of 
authority  of  the  United  States,  and  the 
federal  courts  can  properly  proceed  to 
determine  the  question  of  unlawful  re- 
straint, because  no  other  court  can  prop- 
erly do  so.  In  re  Keeler,  (1843)  Hempst. 
306,  14  Fed.  Cas.  No.  7,637;  In  re 
McDonald,  (1861)  9  Am.  L.  Reg.  661,  16 
Fed.  Cas.  No.  8,751;  In  re  Martin,  (1866) 
5  Blatchf.  303,  16  Fed.  Cas.  No.  9,151; 
U.  S.  17.  Crook,  (1879)  5  Dill.  453,  25  Fed. 
Cas.  No.  14,891;  In  re  Winder,  (1862)  2 
Cliff.  89,  30  Fed.  Cas.  No.  17,867. 

A  person  held  in  custody  by  direction 
of  the  customs  authorities  of  the  -port, 
under  the  provisions  of  the  Chinese 
Restriction  Act,  is  in  custody  under  or  by 
color  of  the  authority  of  the  United 
States,  within  the  meaning  of  this  section, 
and  the  writ  may  issue  to  inquire  into 


the  cause  of  restraint.  U.  S.  v,  Jung  Ah 
Lung,  (1888)  124  U.  S.  621,  8  S.  Ct.  663, 
31  U.  S.  (L.  ed.)  691.  See  also  U.  S.  v. 
Chung  Shee,  (1895)  71  Fed.  277,  affirmed 
(C.  C.  A.  9th  Cir.  1895)  76  Fed.  951,  44 
U.  S.  App.  751,  22  C.  C.  A.  639. 

But  where  a  petitioner,  according  to 
his  own  showing,  is  a  prisoner  in  a  jail 
upon  a  charge  preferred  against  him  by 
an  indictment  found  in  a  state  court  and 
Ims  not  been  committed  for  trial  before 
any  court  of  the  United  States,  the  fed- 
eral courts  cannot  proceed  to  inquire  into 
the  cause  of  his  restraint.  Ew  p.  McCann, 
(1865)   15  Fed.  Cas.  No.  8,679. 

The  Act  of  Sept.  24,  1789,  ch.  20,  §  14, 
1  Stat.  L.  81,  provided  that  "  either  of 
the  iustices  of  the  Supreme  Court,  as  well 
as  the  judges  of  the  District  Courts,  shall 
have  power  to  grant  writs  of  habeas  corpus 
for   the  purpose  of  an   inquiry   into  the 
cause    of    conunitment.      Provided,    that 
writs  of  habeas  corpus  shall  in  no  case  ex- 
tend  to  prisoners   in  jail,   unless   where 
they  are  in  custody  under  or  by  color  of 
the   authority   of  the  United   States,   or 
committed  for  trial  before  some  court  of 
the  same,  or  necessary  to  be  brought  into 
court  to  testify."    It  was  held  under  that 
Act  that  a  court  had  jurisdiction  to  issue 
habeas  corpus  to  inquire  into  the  legality 
of    the   imprisonment   of   a   person    held 
under  its  own  sentence.    In  re  Greathouse, 
(1864)    4   Sawy.   487,   10   Fed.   Cas.   No. 
5,741,  wherein  it  was  said:     "It  is  con- 
tended by  the  district  attorney  that  the 
authority   here   given   does   not   embrace 
cases  where  a  prisoner  is  in  custody  under 
conviction  and  sentence;   that  the  court, 
when  sentence  is  pronounced,  is  functus 
officio,  and  has  no  further  power  over  the 
case;  that  the  marshal's  return  that  he 
holds  the  prisoner  by  virtue  of  such  con- 
viction and   sentence   is   conclusive;    and 
that  even  a  special  pardon  issued  to  the 
prisoner  cannot  be  set  up  in  answer  to  it. 
For  this  position  no  authority  is  cited. 
It  will  be  seen  that,  if  correct,  it  would  be 
the  duty  of  the  court  to  remand  a  prisoner 
to   undergo   execution   of   a   capital   sen- 
tence, even  though  he  should  produce  a 
full  and   free   pardon  by   the   President, 
under  the  great  seal  of  state.    Even  this 
result  the  district  attorney  did  not  hesi- 
tate to  admit  to  be  the  necessary  conse- 
quence of  the  principle  contended  for.   The 
terms  of  the  statute  embrace,  it  will  be 
observed,  all  cases  of  commitment  —  and 
the  proviso  by  implication   includes  not 
only  cases  of  commitment  for  trial  before 
some  court  of  the  United  States,  but  also 
all  cases  where  persons  are  in  jail  under 
or  by  color  of  the  authority  of  the  United 
States.     It  is  evident  that  this  language 
extends  to  all  persons  imprisoned  under 
the    authority    of    the    United     States, 
whether  luder  the  judgment  of  a  court  or 
the  warrant  of  a  committing  magistrate." 
Failure  of  grand  jury  to  act. —  Where 
a  person  is  held  and  committed  to  await 
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the  action  of  the  grand  jury  and  no  indict- 
nrent  or  information  is  filed  against  him 
he  is  entitled  to  be  discharg^  on  that 
ground  on  a  writ  of  habeas  corpus  being 
issued.  In  re  Esselborn,  (1881)  8  Fed. 
904. 

Person  convicted  by  judge  de  facto. — 
Where  a  court  has  jurisdiction  of  an 
offense,  and  of  the  accused,  and  the  pro- 
ceedings are  otherwise  regular,  a  convic- 
tion is  lawful  although  the  Judge  holding 
the  court  may  be  only  an  officer  de  facto; 
and  the  validity  of  the  title  of  such  judge 
to  the  office,  or  his  right  to  exercise  the 
judicial  functions,  cannot  bei  determined 
on  a  writ  of  habeas  corpus.  Eao  p.  Ward, 
(1899)  173  U.  S.  452,  19  S.  Ct.  459,  43 
U.  S.  (L.  ed.)  765.  See  to  the  same  effect 
Giozza  V.  Tieman,  (1893)  148  U.  S.  667, 
13  S.  Ct.  721,  37  U.  S.  (L.  ed.)  599; 
McDowell  V.  U.  S.,  (1895)  159  U.  S.  596, 
16  S.  Ct.  Ill,  40  U.  S.  (L.  ed.)  271; 
In  re  Ah  Lee,  (D.  0.  Ore.  1880)  5  Fed. 
899;  Griffin's  Case,  (1869)  Chase  364,  11 
Fed  Cas.  No.  5,816. 

IV.  PuBSUANcac  OF  Law 

**A  law/'  within  the  meaning  of  this 
phrase,  is  any  obligation  fairly  and  prop- 
erly inferable  from  the  Constitution,  or 
any  duty  of  a  United  States  marshal  to 
be-  derived  from  the  general  scope  of  his 
duties  under  the  laws  of  the  United 
States.  In  re  Neagle,  (1890)  135  U.  S.  42, 
10  S.  Ct.  658,  34  U.  S.  (L.  ed.)  55,  affirm- 
ing (N.  D.  Cal.  1889)  39  Fed.  833.  See 
In  re  Lee,  (D.  C.  Miss.  1891)  46  Fed.  59; 
In  re  Lewis,  (D.  C.  Wash.  1897)  83  Fed. 
159;  In  re  Bull,  (1877)  4  DUl.  323,  4  Fed. 
Cas.  No.  2,119. 

Under  revenue  laws. —  See  Ex  p.  Car- 
son, (1873)  4  Hughes  215,  5  Fed.  Cas.  No. 
2,459. 

Under  treasury  regulations. —  U.  S.  v, 
Fuellhart,  (1901)    106  Fed.  911. 

In  Boske  v.  Comingore,  (1900)  177  U.  S. 
469,  20  S.  Ct.  701,  44  U.  S.  (L.  ed.)  846,  it 
was  held  that  a  case  was  one  of  urgency 
and  justified  the  issuance  of  the  writ 
when  the  petitioner,  a  collector  of  the 
customs,  was  held  in  custody  by  a  state 
court  for  contempt  in  refusing,  in  compli- 
ance with  treasury  regulations,  to  exhibit 
copies  of  official  documents  for  use  in  the 
trial  of  a  cause  in  the  state  court.  It 
i^as  said  that  his  presence  at  his  post  of 
duty  was  important  to  the  public  inter- 
ests, and  his  detention  in  prison  by  the 
state  authorities  might  interfere  with  the 
regular  and  orderly  course  of  the  business 
of  the  department,  and  the  District  Court 
therefore  did  not  err  in  determining  the 
question  of  constitutional  law  raised  by 
the  application  for  a  writ,  and  rendering 
final  judgment.  See  also  Ohio  v.  Thomas, 
(1899)  173  U.  S.  276,  19  S.  Ct.  453,  43 
U.  S.  (L.  ed.)  699. 

Under  military  law. —  See  Matter  of 
Farrand,   (1867)    1  Abb.  140,  8  Fed.  Cas. 


No.  4,678;  In  re  Neill,  (1871)  8  Blatchf. 
156,  17  Fed.  Cas.  No.  10,089. 

Under  statute  regulating  soldiers'  home. 
—  See  Ohio  v.  Thomas,  (1899)  173  U.  S. 
276,  19  S.  Ct.  453,  43  U.  S.  (L.  ed.)   699. 

In  construction  of  postal  and  telegraph 
line  under  Act  of  Congress. —  See  Ea  p. 
Conway,  (1891)  48  Fed.  77. 

y.  Ordeb,  Pbocess  OB  Degbeb 
In  general.— When  United  States  offi- 
cers undertake  to  execute  the  process  or 
orders  of  the  United  States  courts  they 
do  so  by  authority  of  tiie  laws  of  the 
United  States,  and  all  power  necessary 
and  proper  to  enable  them  to  perform 
their  duty  is  given  by  the  laws  of  the 
United  States;  and  when  such  officers  are 
held  by  state  authorities,  for  acts  com- 
mitted which  are  necessary  and  proper  to 
enable  them  to  perform  their  duty,  they 
will  be  released  on  habeas  corpus.  "  It  is 
the  duty  of  the  United  States  to  protect 
its  officers  when  performing  their  duty, 
and  there  is  no  question  about  the  power 
to  do-  so."  U.  S.  V.  Fullhart,  (1891)  47 
Fed.  802. 

Nor  is  a  federal  officer  obliged  to  show 
affirmatively  that  he  had  doi^e  nothing 
except  what  he  was  justified  in  doing  by 
process  and  that  the  action  imputed  to 
him  and  for  which  he  was  confined  was 
justified  by  his  process.  Matter  of  U.  S., 
(1877)  24  Fed.  Cas.  No.  14,412,  modifying 
U.  S.  f.  JaUer,  (1867)  2  Abb.  266,  26 
Fed.  Cas.  No.  16,463. 

United  States  marshals^  deputies,  and 
assistants,  held  by  state  authorities  for 
acts  done  by  them  in  the  service  of  process 
issued  from  a  federal  court,  should  be  dis- 
charged by  a  federal  court  on  habeas 
corpus,  Hunter  t?.  Wood,  (1908)  209  U. 
S.  205,  28  S.  Ct.  472,  62  U.  S.  (L.  ed.) 
747,  affirming  (W.  U.  N.  C.  1907)  155 
Fed.  190;  Anderson  v,  Elliott,  (C.  C.  A. 
1900)  101  Fed.  609,  41  C.  C.  A.  521; 
U.  S.  t?.  Fuellhart,  (W.  D.  Va.  1901)  106 
Fed.  911;  Ramsey  v.  Warren  County, 
(1879)  2  Flipp.  451,  20  Fed.  Cas.  No. 
11,547;  Ew  p.  Robinson,  (1855)  6  McLean 
355,  20  Fed.  Cas.  No.  11,935;  U.  S.  v.  Mor- 
ris, (1854)  2  Am.  L.  Reg.  348,  26  Fed.  Cas. 
No.  15,811;  U.  S.  v,  Harris,  (1872)  26 
Fed.  Cas.  No.  15,313;  Ex  p.  Sifford, 
(1857)  5  Am.  L.  Reg.  659,  22  Fed.  Cas. 
No.  12,848;  Ex  p.  Jenkins,  (1853)  2  WaU. 
Jr.  C.  C.  621,  13  Fed.  Cas.  No.  7,269;  as 
when  the  officer  has  been  committed  by  a 
state  court  for  contempt  in  refusing  to 
obey  the  order  of  that  court  to  produce 
before  the  court  a  person  held  by  the 
marshal  under  an  order  of  a  United 
States  commissioner  acting  under  a  fed- 
eral statute.  Ex  p,  Robinson,  (1866)  1 
Bond  39,  20  Fed.  Cas.  No.  11,934;  and 
when  held  under  an  order  of  a  state  court 
for  a  supposed  contempt  in  failing  to  sur- 
render to  that  court  documents  and  papers 
which  had  been  obtained  by  the  United 
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States  court  for  use  in  a  case  concerning 
which  that  court  had  concurrent  jurisdic- 
tion, and  of  which  it  had  first  acquired 
jurisdiction^  Ex  p.  Turner,  (1879)  3 
Woods  603,  24  Fed.  Gas.  No.  14,246. 

No  state  judge  or  court,  judicially  in- 
formed that  the  party  is  imprisoned  under 
the  authority  of  the  United  States,  has 
any  right  to  interfere  with  him,  or  to  re- 
quire him  to  be  brought  before  the  judge 
or  court.  "  It  is  the  duty  of  the  marshal, 
or  other  person  holding  him,  to  make 
known,  by  a  proper  return,  the  authority 
under  which  he  detains  him,  [but]  it  is  at 
the  same  time  imperatively  his  duty  to 
obey  the  process  of  the  United  States,  to 
hold  the  prisoner  in  custody  under  it,  and 
to  refuse  obedience  to  the  mandate  or 
process  of  any  other  government.  And 
consequently  it  is  his  duty  not  to  take 
the  prisoner,  nor  suffer  him  to  be  taken, 
before  a  state  judge  or  court  upon  a 
habeas  corpus  issued  under  state  au- 
thority." Ableman  v.  Booth,  (1858)  21 
Hovsr.  606,  16  U.  S.  (L.  ed.)  169.  See 
Charge  to  Grand  Jury,  (1851)  1  Blatchf. 
635,  30  U.  S.   (L.  ed.)   18,261. 

In  commenting  on  the  case  of  Ableman 
V.  Booth,  (1858)  21  How.  606,  16  U.  S. 
(L.  ed.)  169,  the  Attorney-General  (Gorm- 
ley's  Case,  (1867)  12  Op.  Atty.-Gen.  258) 
said^  that  the  language  used  in  that 
opinion  was  not  very  specific,  but  he  under- 
stood it  as  only  applicable  to  proceedings 
upon  habeas  corpus  in  state  courts,  in  case 
of  imprisonment  under  process  issued 
under  the  authority  of  the  United  States. 
The  duty  of  the  marshal  to  obey  the 
process  of  the  United  States,  to  hold  the 
prisoner  in  custody  imder  it,  and  to  refuse 
obedience  to  a  state  mandate  of  process, 
does  not  extend  to  an  executive  officer 
who  has  under  his  control  a  person  al- 
leged to  be  so  in  violation  of  the  federal 
law,  as  in  the  case  of  a  minor  enlisted  in 
the  naval  service,  so  as  to  excuse  such 
executive  officer  from  making  full  return 
to,  and  producing  the  body  before,  the 
state  court  issuing  the  writ  of  habeas 
corpus  therefor,  within  whose  territorial 
limits  is  the  alleged  illegal  detention.  See 
also  Tarble's  Case,  (1871)  13  Wall.  397, 
20  U.S.  (L.  ed.)  597. 

Within  respective  districts. —  The  au- 
thority of  the  United  States  marshals 
and  their  deputies  to  act  in  an  official 
capacity  is  confined  by  R.  S.  sec.  787  (see 
Judicial  Officers)  to  the  respective  dis- 
tricts for  which  they  have  been  appointed. 
Outside  that  district  such  an  officer  is 
simply  a  private  citizen,  and,  as  such,  is 
amenable  to  the  laws  of  the  place  where 
he  may  be,  and  when,  in  an  unlawful  at- 
tempt to  serve  a  warrant  outside  of  his 
own  district,  he  is  arrested  by  state  au- 
thorities for  carrying  concealed  weapons, 
which  is  an  offense  against  the  law  of  the 
state,  he  cannot  be  released  by  the  federal 
courts  on  habeas  corpus.  Walker  v.  Lea, 
(1891)  47  Fed.  645. 


No  intent  to  interfere  ufith  federal 
process, — A  deputy  United  States  marshal 
was  arrested  and  lodged  in  state  jail, 
while  on  his  way  to  serve  process,  under 
commitment  by  a  trial  justice  of  the  state 
upon  charges  of  forgery  and  felony.  He 
was  held  not  entitled  to  be  released  on 
habeas  corpus  where  it  did  not  appear 
that  he  was  arrested  under  state  authority 
for  any  act  done  in  pursuance  of  federal 
authority,  and  warranted  by  it,  nor  that 
he  was  arrested  by  the  state  authorities 
with  the  motive  or  intent  on  the  part  of 
any  one  to  interfere  with  the  service  of 
process  of  the  United  States.  In  re  Mil- 
ler,  (1890)    42  Fed.  307. 

Process  obtained  by  perjury, —  The  pe- 
titioner was  indicted  in  a  state  court  for 
larceny  alleged  to  have  been  committed 
under  color  of  a  writ  of  replevin  issued 
by  the  federal  court,  obtained  upon  the 
affidavit  of  the  petitioner.  The  federal 
court  refused  to  release  on  habeas  corpus 
where  it  appeared  that  the  writ  of  re- 
plevin had  oeen  obtained  by  perjury  and 
the  filing  of  a  worthless  bond^  and  that 
these  and  other  facts  and  circumstances 
showed  that  gross  and  infamous  fraud 
had  been  practiced  upon  the  court.  Em  p, 
Thompson,  (1876)  1  Flipp.  607,  23  Fed. 
Cas.  No.  13,934. 

Collateral  attack  hy  state  court. — When 
a  federal  court  or  judge  has  heard  and 
determined  issues  made  by  a  petition  and 
responses  thereto  in  habeas  corpus  pro- 
ceedings, and  has  found  that  the  petitioner 
was  acting  in  discharge  of  his  duty  as  an 
officer  of  the  United  States  when  he  com- 
mitted the  offense  charged  against  him  in 
the  state  courts,  the  findings  of  such  fed- 
eral court  or  judge  cannot  be  attacked  by 
a  state  court  in  a  collateral  proceeding  on 
account  of  supposed  irregularity  in  the 
manner  of  procedure  before  such  federal 
court  or  judge.  State  t?.  Adler,  (1900)  67 
Ark.  469,  55  S.  W.  851. 

Soldiers. — A  federal  court  or  judge  has 
power  to  issue  a  writ  of  habeas  corpus  on 
petition  of  the  United  States  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  deten- 
tion of  a  prisoner  held  by  a  state  to 
answer  to  a  criminal  charge,  where  it  is 
alleged  by  the  petitioner  that  the  act 
charged  as  a  crime  was  committed  by  the 
prisoner  in  the  performance  of  his  duty  as 
a  soldier  of  the  United  States;  and  it  has 
authority  to  determine  summarily  as  a 
fact  whether  or  not  such  allegation  is 
true,  and  if  found  to  be  true  to  discharge 
the  prisoner  on  the  ground  that  the  state 
is  without  jurisdiction  to  trv  him  for  such 
act.    U.  S.  V.  Lipsctt,  (1907)   156  Fed.  65. 

Assistant  United  States  attorney. — 
This  section  confers  jurisdiction  on  fed- 
eral courts  to  release  on  habeas  corpus  an 
officer  of  the  United  States  held  in  custody 
for  an  act  done  or  omitted  under  authority 
vested  in  him  by  the  law  of  the  United 
States,  though  there  is  no  Act  of  Congress 
covering  the  particular  case.    Thus  where 
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petitioner,  in  his  official  capacity  as  assist- 
ant United  States  district  attorney,  pro- 
cured the  production  of  state  court 
records  before  a  federal  grand  jury  under 
an  ordinary  subpoena  duces  tecum,  and 
thereafter  held  possession  of  such  records, 
as  such  attorney,  he  was  not  subject  to 
punishment  for  contempt  of  the  state 
court  for  failure  to  return  such  records  on 
demand,  since  "  whatever  duty  the  relator 
owed  to  take  care  of  said  records  or  to 
return  them  to  their  lawful  custodian  was 
a  duty  incumbent  upon  him  as  an  officer 
of  the  court."  In  re  Leaken,  (1905)  137 
Fed.  680,  discharging  petitioner  from 
custody. 

Railway  ticket  agent. —  Under  this  sec- 
tion a  federal  Circuit  Court  had  power  to 
discharge  on  habeas  corpus  a  railway 
ticket  agent,  who,  acting  under  and  in 
obedience  to  an  order  of  a  federal  Cir- 
cuit Court  which  enjoined,  as  being  repug- 
nant to  the  Federal  Constitution,  the 
enforcement  by  the  state  corporation  com- 
mission and  the  attorney-general  of  state 
legislation  reducing  rates,  was  imprisoned 
under  a  conviction  in  a  state  court  for  dis- 
obeying such  legislation.  Hunter  r. 
Wood,  (1908)  209  U.  S.  206,  28  S.  Ct.  472, 
62  U.  S.    (L.  ed.)    747. 

Posse  comitatus. —  In  State  v,  Laing, 
(1904)  133  Fed.  887,  66  C.  C.  A.  617, 
(1903)  127  Fed.  213,  petitioners  under 
imprisonment  on  a  charge  of  murder  for 
the  justifiable  killing  of  a  man  whom 
they,  as  members  of  a  posse  comitatus, 
were  attempting  to  arrest  under  a  war- 
rant from  a  federal  court  upon  an  indict- 
ment for  resisting  its  officers,  were  dis- 
charged upon  habeas  corpus  by  a  federal 
Circuit  Court. 

VI.  CowsTiTunoif,  Laws  ob  Treaties 

In  general. —  It  is  not  the  law  that 
every  person  held  in  unlawful  imprison- 
ment has  the  right  to  invoke  the  aid  of 
the  courts  of  the  United  States  for  his 
release  by  the  writ  of  habeas  corpus.  "  In 
order  to  obtain  the  benefit  of  this  writ 
and  to  procure  its  being  issued  by  the 
court  or  justice  or  judge  who  has  a  right 
to  order  its  issue,  it  should  be  made  to 
appear,  upon  the  application  for  the  writ, 
that  it  is  founded  upon  some  matter  which 
justifies  .the  exercise  of  federal  authority, 
and  which  is  necessary  to  the  enforcement 
of  rights  under  the  Constitution,  laws,  or 
treaties  of  the  United  States."  In  re 
Burrus,  (1890)  136  U.  S.  686,  10  S.  Ct. 
860,  34  U.  S.  (L.  ed.)  500. 

"Whether  ...  the  appellant  is  a 
prisoner  in  jail,  within  the  meaning  of  sec- 
tion 763,  or  is  restrained  of  his  liberty  by 
an  officer  of  the  law  executing  the  process 
of  a  court  of  Virginia,  in  either  case,  it 
being  alleged  under  oath  that  he  is  held  in 
custody  in  violation  of  the  Constitution, 
the  Circuit  Court  has,  by  the  express 
words    of    the    statute,    jurisdiction    on 


habeas  corpus  to  inquire  into  the  cause 
for  which  he  is  restrained  of  his  liberty, 
and  to  dispose  of  him  '  as  law  and  justice 
require.'  "  Ex  p.  Royall,  (1886)  117  U.  S. 
241,  6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868. 

A  party  imprisoned  under  a  sentence  of 
a  United  States  court,  upon  conviction  of 
a  crime  created  by  and  indictable  under 
an  unconstitutional  Act  of  Congress,  may 
be  discharged  from  imprisonment  by  the 
Supreme  Court  on  habeas  corpus,  although 
it  has  no  appellate  jurisdiction  by  writ  of 
error  over  the  judgment.  Ea  p.  Siebold, 
(1879)  100  U.  S.  371,  26  U.  S.  (L.  ed.) 
717. 

The  word  ''law"  has  a  wider  significa- 
tion than  a  statute  or  publicly  declared 
decision,  and  may  include  an  obligation 
arising  on  a  regulation  promulgated  by  a 
department  according  to  law,  an  act  in 
pursuance  of  which  would  be  therefore  in 
pursuance  of  law.  In  re  Hirsch,  (1896) 
74  Fed.  928.  See  also  In  re  Uuttman, 
(1896)    70  Fed.  699. 

But  "the  acts  of  the  legislature  of  a 
territory  are  not  laws  of  the  United 
States."  Connella  t?.  HaskeU,  (1907)  168 
Fed.  286,  87  C.  C.  A.  111. 

A  person  imprisoned  under  a  conviction 
in  a  court  of  Oklahoma  territory  was  not 
entitled  to  his  release  on  habeas  corpus, 
under  this  section,  because  the  grand  ju- 
rors were  summoned  from  the  body  of  the 
county,  which  resulted  in  the  selection  as 
such  jurors  of  persons  who  were  not  elect- 
ors nor  residents  of  the  territory,  since 
the  Federal  Constitution  does  not  control 
the  method  of  selection,  and  if  any  laws 
were  violated  by  this  method  they  were 
territorial  enactments,  which  are  not  laws 
of  the  United  States.  Matter  of  Moran, 
( 1906)  203  U.  S.  96,  27  S.  Ct.  26,  61  U.  S. 
(L.  ed.)  105.  See  also  Ex  p.  Moran, 
(1906)  144  Fed.  694,  76  C.  C.  A.  396.  For 
a  like  case  see  Connella  v,  Haskell,  (1907) 
168  Fed.  286,  87  C.  C.  A.  111. 

Prisoner  held  under  state  process. — 
The  courts  of  the  United  States  have  juris- 
diction on  habeas  corpus  to  discharge  from 
custody  a  person  who  is  restrained  of  his 
liberty  in  violation  of  the  Constitution  or 
a  law  of  the  United  States,  although  he 
may  be  held  under  state  process  for  an 
alleged  offense  against  the  laws  of  such 
state.  In  re  Reinitz,  (1889)  39  Fed.  204; 
U.  S.  f.  Fiscus,  (1890)  42  Fed.  396. 

A  defendant  charged  with  a  criminal 
offense  in  a  federal  court,  and  at  large  on 
bail  pending  a  determination  of  his  case 
by  an  appellate  court,  when  arrested  and 
held  in  custody  by  the  authorities  of  a 
state,  outside  of  the  jurisdiction  of  the 
federal  courts  in  which  his  case  is  pending, 
to  answer  to  an  indictment  in  tne  state 
court,  is  not  so  held  in  violation  of  his 
constitutional  rights  or  contrary  to  any 
law  of  the  United  States  as  to  entitle  him 
to  a  discharge  by  a  federal  court  on  a  writ 
of  habeas  corpus,  where  neither  the  United 
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States  nor  his  surety  demands  such  dis- 
charge. Ex  p.  Marrin,  (1898)  164  Fed. 
631. 

Validity  of  statute  creating  offense  pre- 
sumed.— ^A  citizen  cannot  be  held  in  cus- 
tody or  removed  for  trial  where  there  is 
no  provision  of  the  common  law  or  stat- 
ute making  an  offense  of  the  acts  charged. 
In  such  case  the  committing  court  has  no 
jurisdiction,  the  prisoner  would  be  in  cus- 
tody without  warrant  of  law,  and  there- 
fore oititled  to  his  discharge.  But  the 
presumption  is  in  favor  of  the  validity 
of  every  Act  of  Congress,  and  it  would  not 
be  proper  for  the  committing  magistrate 
to  treat  as  invalid  a  statutory  declaration 
of  what  should  constitute  an  offense,  ex- 
cept in  those  rare  and  extreme  cases  in 
which  the  act  was  plainly  and  palpably 
void.  Henry  v,  Henkel,  (1914)  235  IT.  8. 
219,  36  S.  Ct.  64,  59  U.  8.  (L.  ed.)  203. 

Violation  of  implied  right. —  The  viola- 
tion of  a  right  implied  out  of  the  Consti- 
tution and  laws  of  the  United  States 
would  be  a  violation  of  them.  In  re  Fit- 
ton,  (1891)  46  Fed.  471. 

«  Full  faith  and  credit  cUuse."— Where, 
after  the  remarriage  of  plaintiff's  di- 
voroBd  wife,  and  her  removal  to  another 
state,  taking  with  her  an  infant  daughter 
awarded  to  her  custody  in  divorce  proceed- 
ings, another  order  was  made  m  such 
proceedings  awarding  custody  of  the  child 
to  plaintiff,  the  refusal  of  his  former  wife 
to  comply  with  such  decree,  and  her  ob- 
taining a  decree  of  adoption  in  the  state 
of  her  domicile,  without  proof  that  the 
courts  in  such  state  had  refused  to  recog- 
nize plaintiff's  decree,  did  not  confer  juris- 
diction on  the  federal  Circuit  Court  in  the 
state  of  the  wife's  domicile  to  issue  a  writ 
of  habeas  corpus  to  determine  plaintiff's 
right  to  the  custody  of  the  child,  on  the 
ground  that  full  faith  and  credit  had  been 
denied  to  plaintiff's  decree  awarding  him 
the  custody  of  the  child.  Clifford  v.  Wil- 
liams, (1904)   131  Fed.  100. 

Fifth  amendment. —  Compelling  the  ac- 
cused to  stand  up  and  walk  before  the 
jury,  and*  stationing  the  jury  during  a  re- 
cess so  as  to  observe  his  size  and  walk, 
even  if  contrary  to  the  Fifth  Amendment 
to  the  Federal  Constitution,  do  not  affect 
the  jurisdiction  of  the  court  so  as  to  jus- 
tify relief  by  habeas  corpus.  Matter  of 
Moran,  (1906)  203  U  S.  96,  27  S.  Ct.  25, 
51  U.  S.  (L.  ed.)   105. 

A  federal  court  has  no  power  on  a  writ 
of  habeas  corpus  to  discharge  a  prisoner 
confined  for  contempt  by  a  state  court  for 
refusing  to  answer  questions  as  a  witness, 
on  the  ground  that  his  answers  might  in- 
criminate him;  the  provision  of  the  Fifth 
Amendment  being  a  limitation  solely  on 
the  powers  of  the  national  government  and 
its  courts  and  officers.  Ex  p.  Munn, 
(1905)  140  Fed.  782.  But  in  Foot  v.  Bu- 
chanan, (N.  D.  Miss.  1902)  113  Fed.  156, 
it  was  held  that  the  Constitution  provides 


that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  him- 
self, and  on  the  commitment  of  a  person 
for  refusing  to  answer  a  set  of  questions 
tending  to  show  his  connection  with  the 
misdemeanor  charged,  he  should  be  re- 
leased on  habeas  corpus,  notwithstanding 
that  some  of  the  questions  could  have 
been  answered  without  endangering  the 
petitioner. 

A  prisoner  who  has  been  tried,  con- 
victed, and  sentenced  to  imprisonment  by 
a  Circuit  Court  of  the  United  States,  the 
indictment  having  been  amended  by  the 
district  attorney,  by  leave  of  the  court, 
after  it  had  been  returned  by  the  grand 
jury,  is  entitled  to  his  discharge  under  a 
writ  of  habeas  corpus  issued  by  the  Su- 
preme Court,  on  the  ground  that  the  pro- 
ceeding was  void.  "It  is  of  no  avail, 
under  such  circumstances,  to  say  that  the 
court  still  has  jurisdiction  of  the  person 
and  of  the  crime;  for  though  it  has  pos- 
session of  the  person,  ana  would  have 
jurisdiction  of  the  crime  if  it  were  prop- 
erly presented  by  indictment,  the  jurisdic- 
tion of  the  offense  is  gone,  and  the  court 
has  no  right  to  proceed  any  further  in  the 
progress  of  the  case  for  want  of  an  indict- 
ment." Ex  p.  Bain,  (1887)  121  U.  S.  1, 
7  S.  Ct.  781,  30  U.  S.  (L.  ed.)  849. 

The  petitioner  had  been  convicted  in  a 
special  Supreme  Court  of  the  Cherokee 
Nation,  on  a  charge  of  murder,  upon  an 
indictment  returned  by  a  body  consisting 
of  five  grand  jurors.  Upon  a  petition  for 
a  writ  of  habeas  corpus  upon  the  ground 
that  the  grand  jury,  consisting  only  of 
five  persons,  was  not  a  grand  jury  within 
the  contemplation  of  the  Fifth  Amend- 
ment of  the  Constitution,  the  court  said 
that  this  amendment  does  not  apply  to  the 
local  legislation  of  the  Cherokee  Nation  so 
as  to  require  all  prosecutions  for  offenses 
committed  against  the  laws  of  that  nation 
to  be  initiated  by  a  grand  jury  organized 
in  accordance  with  the  provisions  of  that 
amendment.  The  powers  of  the  local  gov- 
ernment exercised  by  the  Cherokee  Nation 
are  not  federal  powers  created  by  and 
springing  from  the  Constitution  of  the 
United  States,  but  are  local  powers  not 
created  by  the  Constitution,  although  sub- 
ject to  its  general  provisions  and  the  para- 
mount authority  of  Congress.  Talton  v. 
Mayes,  (1896)  163  U.  S.  376,  16  S.  Ct. 
986,  41  U.  S.  (L.  ed.)   196. 

Where  a  person  is  'accused  of  an  infa- 
mous crime,  he  must,  by  virtue  of  the  Fifth 
Amendment,  be  charged  with  such  offense 
by  indictment  or  presentment  of  a  grand 
jury  and  cannot  be  legally  charged  by  in- 
formation, and  in  a  case  where  the  accused 
has  been  found  guilty  upon  information 
and  imprisoned,  he  may  sue  out  a  writ  of 
habeas  corpus  and  obtain  his  release  be-^ 
cause  he  has  been  tried  and  convicted  with- 
out due  process  of  law  and  against  the 
Constitution    and    laws    of    the    United 
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States.  Sm  p.  McClusky,  (C.  C.  A.  Ark. 
1889)  40  Fed.  71. 

But  in  the  caae  of  In  re  Humason,  (D. 
C.  Wash.  1891)  46  Fed.  388,  it  was  held 
that  where  a  state  statute  (Washington) 
authorial  the  prosecution  of  offenses  by 
information,  a  person  convicted  in  such 
state  bv  that  mode  of  proceeding  was  not 
entitled,  on  that  ground,  to  be  set  at  lib- 
erty by  writ  of  habeas  corpus. 

Thirteenth  amendment. —  If  an  alleged 
apprenticeship  is  in  fact  an  involuntcu'y 
servitude  within  the  meaning  of  the  Thir- 
teenth Amendment  interdicting  slavery 
and  involuntary  servitude,  except  as  a 
punishment  for  crime,  a  petitioner  seek- 
ing relief  from  such  restraint  will  be  dis- 
charged on  habeas  corpus.  Ea  p.  Turner, 
(1879)  3  Woods  603,  24  Fed.  Cas.  No. 
14,246. 

Fourteenth  Amendment — Due  process 
of  law. —  The  federal  court  has  jurisdic- 
tion to  issue  a  writ  in  behalf  of  a  citizen 
who  is  alleged  to  be  illegally  restrained, 
whether  it  is  done  under  color  of  state 
authority  or  national  authority,  and  the 
inhibition  of  the  constitutional  provision, 
''nor  shall  any  state  deprive  any  citizen 
of  life,  liberty,  or  property  without  due 
process  of  law,"  goes  against  any  part  of 
the  legal  machinery  of  the  state,  as  well 
as  against  the  whole  of  it.  In  re  Monroe, 
(1891)  46  Fed.  62. 

In  enforcing  the  Fourteenth  Amendment 
the  federal  courts  will  not  upon  habeas 
corpus  inquire  into  the  guilt  or  innocence 
of  the  petitioner,  nor  substitute  their 
judgment  for  that  of  the  state  courts  as 
to  what  are  the  laws  of  the  state  in  any 
case.  Upon  such  a  proceeding  they  wiU 
confine  tiiemselves  to  the  function  of  see- 
ing that  the  fundamental  principle,  that 
the  citizen  shall  not  be  arbitrarily  pro- 
ceeded against  contrary  to  the  course  of 
law,  nor  punished  without  authority  of 
law,  nor  imequally,  shall  not  be  violated 
in  any  given  case.  In  re  King,  (W.  D. 
Tenn.  1891)  46  Fed.  905. 

Relief  by  habeas  corpus  should  not  be 
accorded  by  a  federal  court  to  a  person 
held  in  custody  by  the  state  authorities 
under  an  order  of  commitment  entered  by 
a  state  court  after  a  jury  had  returned  a 
verdict  of  not  guilty  by  reason  of  insanity, 
although  the  prisoner  may  be  so  held  in 
violation  of  the  Fourteenth  Amendment, 
since  he  should  be.  left  to  his  remedy  by 
writ  of  error  from  the  federal  Supreme 
Court  to  review  the  final  action  of  the 
highest  court  of  the  state.  Urquhart  v. 
Brown,  (1907)  205  U.  S.  179,  27  C.  Ct. 
459,  51  U.  S.  (L.  ed.)  760,  reversing 
(1905)   139  Fed.  846. 

A  petitioner  for  habeas  corpus  was  not 
.deprived  of  his  liberty  without  due  process 
of  law  by  being  convicted  of  crime  upon  a 
trial  where  the  court  failed  to  see  to  it 
that  the  testimony,  which  he  was  too  deaf 
to  hear,  was  repeated  to  him  through  the 
ear  trumpet  which  he  had  with  him.  Felts 


V.  Murphy,  (1906)  201  U.  S.  123,  26  S.  Gt 
366,  50  U.  S.  (L.  ed.)  689. 

The  federal  courts  have  no  jurisdiction 
to  release,  by  habeas  corpus,  a  person  held 
in  the  custody  of  the  state  authorities  to 
answer  for  a  contempt  in  refusing  to  ap- 
pecu*  and  testify  before  a  legislative  inves- 
tigating conunittee,  either  because  such 
a  committee  cannot  sit  in  vacation,  or  be- 
cause the  subject  for  investigation  is  ex- 
cluded from  the  jurisdiction  of  the  legis- 
lature by  the  provision  of  the  state  con- 
stitution for  the  separation  of  legislative, 
executive,  and  judicial  powers,  as  no  ques- 
tion of  due  process  of  law  is  presented. 
Carfer  v.  CaldweU,  (1906)  200  U.  S.  293, 
26  S.  Ct.  264,  50  U.  S.  (L.  ed.)  488. 

The  Federal  Constitution  does  not  guar- 
antee to  citizens  the  right  to  a  jury  trial, 
except  in  the  courts  of  the  United  States; 
nor  does  the  fact  that  a  prisoner,  con- 
victed and  sentenced  for  a  criminal  offense 
in  a  state  court,  was  not  given  a  jury 
trial,  nor  entitled  to  one  under  the  state 
statute,  entitle  him  to  be  discharged  on 
a  writ  of  habeas  corpus  by  a  federal  court, 
on  the  ground  that  his  conviction  was 
without  due  process  of  law.  Ex  p.  Brown, 
(1905)  140  Fed.  461. 

A  petition  for  a  writ  of  habeas  corpus, 
which  shows  on  its  face  that  the  petitioner, 
since  his  extradition  from  another  state, 
has  been  confined  in  a  penitentiary  for 
five  years  upon  no  other  process  of  com- 
mitment than  the  governor's  warrant, 
states  a  case  of  deprivation  of  rights  un- 
der the  Constitution  of  the  United  States, 
.  which  authorizes  and  requires  a  federal 
court  to  take  jurisdiction,  at  least  to  the 
extent  of  requiring  the  person  against 
whom  the  restraint  is  allied  to  answer. 
Ew  p.  Moebus,  (1906)   137  Fed.  154. 

The  privileges  and  immunities  of  citi- 
zens of  the  United  States  are  privileges 
and  immunities  arising  out  of  the  nature 
and  essential  character  of  the  national 
government,  and  granted  or  secured  by  the 
Constitution  of  the  United  States,  and 
the  right  to  sell  intoxicating  liquors  is  not 
one  of  the  rights  growing  out  o|  such  citi- 
zenship, consequently  habeas  corpus  wiU 
not  lie  to  secure  the  release  of  a  person 
imprisoned  for  having  sold  liquors  without 
first  obtaining  a  license  to  sell  as  required 
by  a  state  statute.  Giozza  v,  Tieman, 
(1893)  148  U.  S.  667,  13  S.  Ct  721,  37 
U.  S.   (L.  ed.)   599. 

Commitment  for  contempt  by  a  police 
magistrate,  for  a  longer  period  than  al- 
lowed by  the  law  of  the  state.  See  In  re 
Monroe,  (1891)   46  Fed.  52. 

Arrest  under  a  void  oity  ordinance. — 
See  In  re  Lee  Tong,  (1883)  18  Fed. 
253;  Yick  Wo  t;.  Hopkins,  (1886)  118 
U.  8.  356,  6  S.  Ct.  1064,  30  U.  S.  (L.  ed.) 
220;  In  re  Quone  Woo,  (1882)  13  Fed. 
229;  Laundry  License  Case,  (1885)  22 
Fed.  701;  Stockton  Laundry  Case,  (1886) 
26  Fed.  611;  In  re  Wo  Lee,  (1886)  26 
Fed.  471;  In  re  Ah  Jow,  (1886)  29  Fed 
18L 
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JLot  oJiarged  not  a  violation  of  the  mu- 
nicipal ordinance. —  See  Ew  p.  Ah  Lit, 
(1886)   26  Fed.  512. 

Violation  of  Bankruptcy  Act. —  When  a 
state  court,  in  defiance  of  the  propositions 
laid  down,  and  of  the  order  staying  its 
proceedings  lawfully  made  by  the  bank- 
rupt court,  has  assumed  the  power,  while 
bankruptcy  proceedings  are  pending,  to 
oommit  a  bankrupt  to  jail  for  omitting 
to  pay  certain  instalments  of  alimony  due 
under  the  judgment  of  the  state  court  ren- 
dered before  the  adjudication  in  bank- 
ruptcy, and  from  which  he  might  be  dis- 
charged in  bankruptcy  proceedings,  the 
case  is  plainly  within  the  provisions  of 
this  section,  which  manifestly  includes 
caaes  of  this  character,  as  well  as  the  more 
general  one  where  the  imprisonment  is  in 
Tiolation  of  the  Constitution  and  laws  of 
the  United  States.  In  re  Houston,  (1899) 
94  Fed.  119. 

Under  the  former  bankrupt  law,  a  debt 
created  by  a  fraud  or  embezzlement  of  the 
bankrupt  was  held  not  discharged  by  pro- 
ceedings in  bankruptcy,  and  where  there 
was  such  fraud,  and  the  state  law  pro- 
vided for  the  arrest  of  such  debtor,  he 
could  not  be  released  on  habeas  corpus  by 
the  United  States  courts.  But  it  was  the 
duty  of  the  United  States  court  to  examine 
aU  legal  evidence  brought  before  it  from 
any  quarter  whatever,  tending  to  show 
that  a  debt  not  dischargeable  by  the 
discharge  of  the  bankrupt  had  or  had  not 
been  contracted  —  the  existence  or  non- 
existence of  fraud.  In  re  Alsberg,  (1877) 
16  Nat.  Bankr.  Reg.  116,  1  Fed.  Cas.  No. 
261. 

A  federal  court  had  no  authority  to  re- 
lieve from  imprisonment,  on  state  process, 
a  discharged  bankrupt  who  was  arrested 
in  a  civil  action,  the  writ  in  which  de- 
clared in  tort  in  the  nature  of  deceit,  ai- 
ling the  obtaining  of  goods  by  certain 
false  and  fraudulent  representations.  Re 
Devoe,  (1868)  1  Lowell  251,  7  Fed.  Cas. 
No.  3,843.  See  Matter  of  Kimball,  (1868) 
2  Ben.  554,  14  Fed.  Cas.  No.  7,768;  and 
In  re  Glaser,  (1868)  2  Ben.  180,  10  Fed. 
Cas.  No.  5,474,  in  which  the  petitioners 
were  released  by  the  federal  court,  as  the 
actions  were  founded  on  simple  contract 
debts,  which,  on  their  face,  would  be  prov- 
able and  discharged  in  bankruptoy,  and 
the  arrests  were  founded  only  on  ex  parto 
affidavits  of  fraud. 

A  person  is  not  in  jail  in  custody  in 
violation  of  the  Constitution  or  of  a  law 
of  the  United  States,  when  he  is  com- 
mitted to  the  county  jail  in  default  of 
giving  bond  for  the  maintenance  of  a  bas- 
tard child  under  judgment  of  the  state 
court  notwithstanding  a  discharge  from 
bankruptoy,  as  such  debt  is  not  one  from 
which  his  discharge  in  bankruptcy  would 
be  a  release.  In  re  Baker,  (1899)  96  Fed. 
954. 

Petitioner  held  by  state  court  for  viola- 
tion of  federal  statute. —  The  offense  of 
passing  countorfeited  national  bank  bills 


is  one  of  which  the  courts  of  the  United 
States  have  exclusive  jurisdiction,  and  a 
petitioner  will  be  discharged  on  habeas 
corpus  from  imprisonment  in  a  prison  of 
a  state,  under  sentence  of  a  court  of  the 
state  for  such  an  offense,  as  such  imprison- 
ment is  contrary  to  the  law  of  the  United 
States.  Eof  p.  Houghton,  (1881)  8  Fed. 
897,  7  Fed.  657.  See  U.  S.  t?.  Rector, 
(1860)  6  McLean  174,  27  Fed.  Cas.  No. 
16,132. 

Perjury  committed  in  the  course  of  a 
judicial  investigation  under  the  Acts  of 
Confess  is  an  offense  against  the  public 
justice  of  the  United  States,  of  which  R. 
S.  sees.  629  and  711  (embodied  in  Judicial 
Code,  sees.  24,  266,  and  repealed  thereby; 
see  Jin>iGiABT),  give  the  courte  of  the 
United  States  exclusive  jurisdiction,  and 
one  who  is  held  by  state  authorities  for 
the  commission  of  such  an  offense  will  be 
released  on  habeas  corpus.    Ew  p.  Bridges, 

(1876)  2  Woods  428,  4  Fed.  Cas.  No. 
1,862.  See  also  In  re  Loney,  (1890)  134 
U.  S.  372,  10  S.  Ct.  684,  83  U.  S.  (L.  ed.) 
949,  as  to  an  arrest  by  state  officers  for 
perjury  alleged  to  have  been  committed 
m  a  contested  congressional  election  case. 

A  homicide,  committed  on  board  a 
United  States  steamer  while  lying  at  the 
wharf  in  the  navy  yard  of  the  United 
States  near  the  city  of  Portsmouth,  was 
held  to  be  an  offense  of  which  the  United 
States  courte  have  exclusive  jurisdiction 
under  R.  S.  sees.  6341  (embodied  in  Penal 
Laws,  sec.  274,  and  repealed  thereby;  see 
Penal  Laws)  and  711  (embodied  in 
Judicial  Code,  sec.  256,  and  repealed 
thereby;  see  Jubigiaby)  and  one  who  was 
held  by  state  authorities  for  the  commis- 
sion of  such  an  offense  was  entitled  to 
release  on  habeas  corpus.     Ew  p.  Tatem, 

(1877)  1  Hughes  688,  23  Fed.  Cas.  No. 
13,759. 

*'  The  federal  courts  may  release  a  per- 
son after  his  conviction  by  a  state  court 
as  well  as  before  a  trial,  when  he  is  re- 
strained of  his  liberty  for  an  act  done  in 
pursuance  of  a  law  of  the  United  Spates 
lawfully  enacted."  Campbell  v.  Waite, 
(C.  C.  A.  1898)  88  Fed.  102,  69  U.  S. 
App.  734,  31  C.  C.  A.  403. 

Petitioner  held  by  state  court  for  act 
permitted  by  federal  statute.— Parties 
have  a  right,  under  the  laws  of  the  United 
States,  to  pilot  vessels  in  and  out  of  the 
Mississippi  river  to  the  sea  through  the 
South  Pass,  although  tKey  are  not  duly 
licensed  and  commissioned  branch  pilots 
under  the  laws  of  Louisiana.  To  imprison 
them  for  exercising  this  ri^ht  is  therefore 
to  imprison  them  in  violation  of  the  laws 
of  the  United  States,  and  they  may  be  re- 
leased by  the  federal  courte  on  habeas 
corpus.  U.  S.  V.  Spink,  (1884)  19  Fed. 
631. 

Errors  of  state  courts  in  administering 
state  laws — Generally, — ^The  federal  courts 
have  no  power  to  relieve  a  citizen  from 
injustice  resulting  from  maladministra- 
tion of  state  laws  or  from  errors  of  state 
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courts  of  competent  jurisdiction.  Upon 
the  courts  and  judicial  officers  of  the  state 
he  must  depend  for  securing  sudi  rights 
as  the  laws  of  the  state  give  him.  2n  re 
Converse,  (1891)  137  U.  S.  624,  11  S.  Ct. 
191,  34  U.  S.  (L.  ed.)  796;  In  re  Graham, 
(1891)  138  U.  S.  461,  11  S.  Ct.  363,  34 
U.  S.  (L.  ed.)  1051;  In  re  Shibuya  Jugiro, 
(1891)  140  U.  8.  291,  11  S.  Ct.  770,  36 
U.  S.  (L.  ed.)  610;  Storti  v.  Massachu- 
setts, (1901)  183  U.  S.  138,  22  8.  Ct.  72, 
46  U.  8.  (L.  ed.)  121;  In  re  Humason, 
(D.  C.  Wash.  1891)  46  Fed.  392. 

But  if  the  trial  and  sentence  in  a  state 
court  are  made  wholly  void  by  a  law  of 
the  United  States,  any  custody  under  them 
is  a  violation  of  that  law,  relief  from 
which  is  expressly  left  on  habeas  corpus 
with  the  courts  of  the  United  States.  In 
re  Fitton,  (1893)  66  Fed.  271. 

In  Ex  p.  Dorr,  (1846)  3  How.  103,  11 
U.  8.  (L.  ed.)  614,  it  was  held  that  neither 
the  Supreme  Court,  nor  any  other  court 
of  the  United  States,  or  judge  thereof, 
could  issue  a  habeas  corpus  to  bring  up  a 
prisoner,  who  was  in  custody  under  a  sen- 
tence or  execution  of  a  state  court,  for 
any  other  purpose  than  to  be  used  as  a 
witness.  The  case  was  decided  under  sec- 
tion 14  of  the  Judiciary  Act  of  1789,  ch. 
20,  1  Stat.  L.  81.  Said  the  court:  *'  The 
original  jurisdiction  of  this  court  is 
limited  by  the  Constitution  to  cases  affect- 
ing ambassadors,  other  public  ministers, 
and  consuls,  and  where  a  state  is  a  party. 
Its  appellate  jurisdiction  is  regulated  by 
acts  of  Congress.  Under  the  common  law, 
it  can  exercise  no  jurisdiction.  .  .  .  And 
it  is  immaterial  whether  the  imprisonment 
be  under  civil  or  criminal  process.  As 
the  law  now  stands,  an  individual  who 
may  be  indicted  in  a  Circuit  Ourt  for 
treason  against  the  United  States  is 
beyond  the  power  of  federal  courts  and 
judges  if  he  be  in  custody  under  the  au- 
thority of  a  state." 

A  federal  court  has  no  jurisdiction  of 
the  writ  where  the  facta  set  out  show 
that  the  alleged  illegal  detention  is  only 
in  violation  of  the  common  law  or  of  the 
statutes  of  the  state.  King  v.  McLean 
Asylum,  (C.  C.  A.  1894)  64  Fed.  326, 
21  U.  8.  App.  407,  12  C.  C.  A.  139. 

The  determination  by  the  highest  court 
of  a  state  that  the  offense  charged  in  an 
indictment  is  one  punishable  under  the 
laws  of  the  state  is  conclusive  in  a  subse- 
quent proceeding  by  the  accused  in  a  fed- 
eral court  for  release  on  a  writ  of  habeas 
corpus.  Howard  v.  Fleming,  (1903)  191 
U.  8.  126,  24  8.  Ct.  49,  48  U.  S.  (L.  ed.) 
121;  Erlckson  «.  Hodges,  (1910)  179  Fed. 
177,  102  C.  C.  A.  443. 

Federal  courts  have  no  power  to  inter- 
fere by  habeas  corpus  with  the  imprison- 
ment of  a  person  under  a  judgment  of 
conviction  of  a  crime  in  a  state  court, 
if  that  court  had  jurisdiction  over  the 
person  of  the  accused  and  did  not  lose 
such  jurisdiction  during  the  trial.    Felts 


V.  Murphy,  (1906)  201  U.  o.  123,  26  S.  Ct. 
366,  6()  U.  S.  (L.  ed.)  689;  Valentina  v, 
Mercer,  (1900)  201  U.  S.  131,  26  8.  Ct 
368,  60  U.  8.  (L.  ed.)  693. 

Construction  of  Federal  Coneiiiution. — 
"  It  often  occurs  in  the  progress  of  a 
criminal  trial  in  a  state  court,  proceeding 
under  a  statute  not  repugnant  to  the  Ckin- 
stitution  of  the  United  States,  that  ques- 
tions occur  which  involve  the  construction 
of  that  instrument  and  the  determination 
of  rights  asserted  under  it.  But  that  does 
not  justify  an  interference  with  its  pro- 
ceedings by  a  Circuit  Court  of  the  United 
States,  upon  a  writ  of  habeas  corpus  sued 
out  by  the  accused  either  during  or  after 
the  trial  in  the  state  court."  In  re  Wood, 
(1891)  140  U.  S.  278,  11  S.  Ct.  738,  36 
U.  8.  (L.  ed.)  605. 

An  indictment  for  homicide  outside  the 
jurisdiction  of  the  county  cmd  state  which 
has  taken  cognizance  of  the  offense  will 
not  entitle  the.  defendant  to  release  on  ha- 
beas corpus,  as  such  defendant  is  not  *'  in 
custody  in  violation  of  the  (institution 
or  of  a  law  or  treaty  of  the  United  States." 
Ew  p.  Piritchard,  (1890)   43  Fed.  916. 

Defective  indictment, — ^If  an  indictment 
in  a  state  court,  under  statutes  not  void 
under  the  Constitution  of  the  United 
States,  be  defective,  according  to  the  essen- 
tial principles  of  criminal  procedure,  an 
error  in  rendering  judgment  upon  it  — 
even  if  the  accus^  at  the  trial  objected 
to  it  as  insufficient  —  should  not  be  made 
the  basis  of  jurisdiction  in  a  court  of  the 
United  States  to  issue  a  writ  of  habeas 
corpus.  Bergemann  i;.  Backer,  (1895)  157 
U.  S.  656,  15  8.  Ct.  727,  39  U.  8.  (Ll  ed.) 
846.  See  also  In  re  Green,  (1890)  134 
U.  8.  377,  10  8.  Ct.  686,  33  U.  S.  (L.  ed.) 
961;  Kohl  v,  Lehback,  (1896)  160  U.  8. 
293,  16  S.  Ct.  304,  40  U.  8.  (L.  ed.)  432. 

In  a  criminal  prosecution  in  a  state 
court  where  the  statute  creating  the 
offense  is  not  repugnant  to  the  Federal 
Constitution,  and  the  court  has  jurisdic- 
tion, its  determination  with  respect  to  the 
sufficiency  of  the  charge  is  controlling  in 
the  federal  courts  on  an  application  by 
the  accused  for  a  writ  of  habeas  corpus 
after  conviction.  Erickson  v.  Hodges, 
(1910)  179  Fed.  177,  102  C.  C.  A.  443. 

Alien  juror. —  The  objection  that  one  of 
the  jurors  by  whom  petitioner  was  tried 
was  an  alien,  cannot  be  sustained  as  in- 
volving an  infraction  of  the  Constitution 
of  the  United  States.  Kohl  v,  Lehlback, 
(1895)  160  U.  S.  293,  16  S.  Ct.  304,  40 
U.  8.  (L.  ed.)  432. 

No  citizens  of  negro  race  summoned  to 
serve  on  jury, —  See  Ex  p.  Murray,  (1895) 
66  Fed.  297. 

Charge  to  jury. —  The  federal  courts  will 
not  release,  on  habeas  corpus,  a  person 
convicted  of  murder  in  the  first  degree  in 
a  state  court,  on  the  theory  that  that 
court  lost  its  jurisdiction  to  proceed  in 
the  trial  because  it  charfjed  the  jury,  in 
accordance  with  the  admission  of  counsel 
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for  the  accused,  that  *  the  only  question 
for  their  consideration  was  the  degree  of 
murder  of  which  the  accused  was  guilty. 
Valentina  t?.  Mercer,  (1906)  201  U.  S. 
131,  26  S.  Ct.  368,  50  U.  S.  (L.  ed.)  698. 

Ewcesaive  sentence. —  In  the  case  of  In 
re  Graham,  (1891)  138  U.  S.  461,  11 
S.  Ct.  363,  34  U.  S.  (L.  ed.)  1051,  which 
was  a  writ  of  error  to  the  Supreme  Oourt 
of  Wisconsin  to  review  a  judgment  of 
that  court  refusing  to  issue  a  writ  of  ha- 
beas corpus  for  the  discharge  of  the  plain- 
tiff in  error,  the  petitioner  for  the  writ, 
the  court  said :  **  It  is  undoubtedly  the 
general  rule  that  a  judgment  rendered  by 
a  court  in  a  criminal  case  must  conform 
strictly  to  the  statute,  and  that  any  varia- 
tion from  its  provisions,  either  in  the 
character  or  the  extent  of  punishment  in- 
flicted, renders  the  judgment  absolutely 
void;  but  it  seems  that  under  the  law  of 
Wisconsin  a  judgment  in  a  criminal  case 
which  merely  exceeds  in  the  time  of  pim- 
ishment  prescribed  by  the  sentence  that 
which  is  authorized  by  law,  is  not  abso- 
lutely void,  but  only  erroneous,  and  that 
the  error  must  be  corrected  on  appeal  and 
cannot  be  corrected  by  a  writ  of  habeas 
corpus.  It  would  seem  that  a  distinction 
is  there  made  between  those  cases  in 
which  the  iudgment  is  irregular  as  being 
in  excess  of  the  time  prescribed,  and  those 
in  which  it  is  void  as  changing  the  nature 
of  the  punishment  from  that  authorized 
by  the  law;  and  that  in  the  former  class, 
until  the  time  is  reached  which  is  pre- 
scribed by  statute  as  the  limit  of  the 
power  of  the  court  to  punish  the  prisoner, 
he  has  no  remedy  by  habeas  corpus.  If 
such  be  the  law  of  the  state,  as  would 
appear  by  this  decision  and  the  argimient 
of  counsel,  we  do  not  see  that  we  have  any 
right  to  interfere.  That  the  prisoner 
should  not  have  been  sentenced  for  an^ 
time  in  excess  of  ten  years,  is  very  evi- 
dent. When  the  ten  years  have  expired 
it  is  probable  the  court  will  order,  the 
prisoner's  discharge,  but  until  then  he  has 
no  right  to  ask  the  annulment  of  the  en- 
tire judgment.  Such  being  the  ruling  of 
the  state  court,  and  there  being  nothing 
in  it  repugnant  to  any  principle  of  nat- 
ural justice,  we  think  that  the  reason 
given  for  a  refusal  of  the  writ  of  habeas 
corpus  in  the  court  below  at  the  present 
time  was  a  sound  one." 

Validity  of  death  sentence, —  Habeas  cor- 
pus will  not  lie  in  a  federal  court  to  in- 
quire into  the  question  whether  a  death 
sentence  arising  out  of  a  conviction  in  a 
state  court  is  in  conformity  with  the  state 
constitution.  Lambert  i?.  Barrett,  (1895) 
157  U.  S.  697,  16  S.  Ct.  722,  39  U.  S, 
(L.  ed.)   865. 

An  order  of  a  state  court  for  the  execu- 
tion of  the  defendant,  fixing  a  time  for  the 
execution  so  near  at  hand  as  to  be  in  vio- 
lation of  rights  secured  to  the  defendant 
by  the  statutes  of  the  state,  does  not  vio- 
late any  provision  of  the  United  States 


Constitution,  or  any  law  of  Congress  made 
in  pursuance  thereof,  and  a  federal  court 
is  without  authority,  imder  a  writ  of  ha- 
beas corpus,  to  reverse  or  set  aside  the 
order  of  the  state  oourt.  In  re  Durrant, 
(1897)   84  Fed.  314. 

Commitment  for  contempt, —  A  federal 
judge  has  no  jurisdiction  in  a  case  of 
commitment  as  for  contempt  by  order  of 
a  state  court,  for  violating  an  order  made 
in  a  suit  pending  in  that  court,  even 
though  the  suit  related  to  Indian  lands 
which,  by  federal  statute,  have  been  with- 
drawn from  the  operation  of  state  laws. 
Ew  p.  Forbes,  (1870)  1  Dill.  363,  9  Fed. 
Cas.  No.  4,921. 

Persons  in  custody  for  disobedience  of 
any  order  of  a  state  court  cannot  be  re- 
leased by  merely  showing  that  the  order 
of  commitment  is  erroneous;  it  must  be 
absolutely  void.  Electoral  College  Case, 
(1876)  1  Hughes  571,  8  Fed.  Cas.  No. 
4,336.  See  also  Ew  p.  Young,  (1892)  50 
Fed.  526. 

Arrest  of  one  out  on  federal  haiL — 
Where  the  petitioner,  admitted  to  bail 
while  imder  indictment  in  the  federal 
court,  was  arrested  and  imprisoned  by 
state  authorities,  upon  warrants  charging 
him  with  crimes  under  the  state  laws,  he 
was  held  not  entitled  to  be  released  on 
habeas  corpus,  either  on  his  own  petition, 
or  by  the  desire  of  the  sureties  on  the 
bail  bond  to  surrender  him  under  the 
provisions  of  R.  S.  sec.  1018  (see  Bail 
AJXD  Regooitizances,  vol.  1,  p.  491).  Such 
imprisonment  by  the  state  authorities  is 
not  in  violation  of  any  statute  law  of  the 
United  States,  and  the  question  of  con- 
flict of  jurisdiction  is  not  one  which  can 
be  raised  by  the  petitioner  or  his  sureties. 
In  re  Fox,    (1892)   51  Fed.  427. 

Right  to  custody  of  children. —  The  rela- 
tions of  father  and  child  are  not  matters 
governed  by  the  laws  of  the  United  States, 
and  the  writ  of  habeas  corpus  is  not  to 
be  used  by  the  judges  or  justices  or  courts 
of  the  United  States  except  in  cases  where 
it  is  appropriate  to  their  jurisdiction;  and 
whatever  may  be  held  to  be  the  powers  of 
the  Circuit  Courts,  where  necessary  citi- 
zenship exists  between  the  contestants,  a 
District  Court  has  no  jurisdiction  to  hear 
an  application  by  a  father  on  a  writ  of 
habeas  corpus,  to  restore  to  him  his  chil- 
dren, detamed  by  the  grandparents  In 
re  Burrus,  (1890)  136  U.  S.  586,  10  S.  Ct. 
850,  34  U.  S.  (L.  ed.)  500.  See  to  the 
same  effect  In  re  Barry,  (S.  D.  N.  Y. 
1844)  42  Fed.  113;  Clifford  t?.  Williams, 
(C.  C.  Wash.  1904)  131  Fed.  100;  Ew  p. 
Everts,  (1858)  1  Bond  197,  8  Fed.  Cas. 
No.  4,581. 

Right  to  custody  of  insane  person. — 
Exercise  of  the  function  of  parens  patrUe 
for  the  determination  of  the  right  to  the 
custody  of  an  insane  person  is  not  within 
the  jurisdiction  of  federal  courts.  Tliere- 
fore,  where  a  proceeding  had  been  brought 
in  a  state  court  of  competent  jurisdiction. 
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between  citizens  of  different  states,  to  de- 
termine the  insanity  of  an  alleged  insane 
person,  and  the  right  to  custody  thereof, 
the  federal  court,  pending  determination 
of  such  proceeding,  will  not  review  the 
right  to  the  custody  of  such  incompetent 
on  a  writ  of  habeas  corpus  alleging  that 
he  is  restrained  of  his  liberty  without  due 
process  of  law.  Hoadly  v.  Chase,  (1904) 
126  Fed.  B18,  affirmed  without  opinion 
(C.  C.  A.  1903)  129  Fed.  1006,  64  C  C.  A. 
319. 

Identity  xoith  escaped  convict. — A  fed- 
eral court  is  without  jurisdiction  of  a  ha- 
beas corpus  proceeding  for  the  discharge 
of  a  state  prisoner  where  the  only  question 
involved  is  his  identity  with  an  escaped 
convict,  and  no  diversity  of  citizenship  is 
alleged.  Ex  p.  Moebus,  (1906)  148  Fed. 
39. 

Unconstitutional  state  statute. —  The 
repugnancy  of  a  statute  to  the  constitu- 
tion of  the  state  by  whose  legislature  it 
was  enacted  cannot  authorize  a  writ  of 
habeas  corpus  from  a  court  of  the  United 
States  unless  the  petitioner  is  in  custody 
by  virtue  of  such  statute,  and  unless  also 
the  statute  is  in  conflict  with  the  Consti- 
tution of  the  United  States.  Andrews  t\ 
Swartz,  (1895)  156  U.  S.  272,  15  S.  Ct. 
389,  49  U.  S.  (L.  ed.)  422;  Crowley  t?. 
Christensen,  (1890)  137  U.  S.  86,  11  S. 
Ct.  13,  34  U.  S.  (L.  ed.)  620;  Kohl  t;. 
Lehlback,  (1895)  160  U.  S.  293,  16  S.  Ct. 
304,  34  U.  S.  (L.  ed.)  620;  Ex  p.  Brown, 
(1906)  140  Fed.  461;  In  re  Brosnahan, 
(W.  D.  Mo.  1883)  18  Fed.  62;  Ex  p. 
Januszewski,  (S.  D.  Ohio  1911)  196  Fed. 
123. 

Matters  involving  only  the  construction 
of  state  statutes  should  be  determined  by 
the  courts  of  the  state,  whose  determina- 
tion in  respect  thereto  is  binding  upon  the 
federal  court.  In  re  Converse,  ( 1891 )  137 
U.  S.  624,  11  S.  Ct.  191,  34  U.  S.  (L.  ed.) 
796;  Storti  v.  Massachusetts,  (1901)  183 
U.  S.  138,  22  S.  Ct.  72,  46  U.  S.  (L.  ed.) 
120. 

The  United  States  court  cannot  on  a 
writ  of  habeas  corpus  construe  state  laws, 
and  hold  that  they  give  a  writ  of  error 
to  the  state  Supreme  Court,  and  discharge 
petitioner  on  the  ground  either  that  the 
courts  of  the  state  have  arrived  at  a 
•  different  conclusion  and  denied  the  writ, 
or  have  granted  it  and  refused  to  make  it 
effectual.  Kohl  v.  Lehlback,  (1895)  160 
U.  S.  293,  16  S.  Ct.  304,  40  U.  S.  (L.  ed.) 
432. 

A  person  held  by  state  authorities,  un- 
der an  indictment  based  upon  a  state 
statute  which  is  clearly  a  violation  of  the 
United  States  Constitution,  should  be  re- 
leased on  habeas  corpus.  Ex  p.  McCready, 
(1874)-  1  Hughes  598,  15  Fed.  Cas.  No. 
8,732.  See  Ex  p.  Kinney,  (1879)  3 
Hughes  9,  14  Fed.  Cas.  No.  7,825;  Min- 
nesota V.  Barber,  (1890)  136  U.  S.  313, 
10  S.  Ct.  862,  34  U.  S.  (L.  ed.)  455; 
fn  re  Ziebold,  (1885)  23  Fed.  791;  U.  S. 


r.  Patterson,  (C.  C.  N.  J.  1887)  29  Fed. 
776;  In  re  Beine,  (C.  C.  Kan.  1890)  42 
Fed.      545. 

But  the  rule  is  otherwise  when  the  con- 
viction was  had  under  a  constitutional 
state  statute,  of  which  there  is  an  uncon- 
stitutional amendment.  Ex  p.  Davis, 
(1884)  21  Fed.  396. 

A  judgment  on  an  unconstitutional 
statute  would  be  void,  not  merely  voidable, 
and  the  federal  court  has  jurisdiction  on 
habeas  corpus  to  inquire  into  the  validity 
of  the  state  statute.  In  re  Wong  Yung 
Quy,  (1880)  47  Fed.  717. 

A  state  statute  forbidding  the  inter- 
marriage of  a  white  person  with  a  negro  is 
not  a  denial  of  the  equal  protection  of  the 
law.  Ex  p.  Kinney,  (1879)  3  Hughes  9, 
14  Fed.  Cas.  No.  7,825. 

If  the  state  courts  have  sustained  the 
constitutionality  of  a  state  statute,  and 
the  question  of  its  validity  is  no  longer 
open  in  the  state  courts,  a  prisoner  ar- 
rested pursuant  to  such  statute  is  entitled 
to  have  its  validity  passed  upon  by  the 
federal  courts  in  a  habeas  corpus  proceed- 
ing. Dreyer  v.  Pease,  (N.  D.  111.  1898) 
88  Fed.  978,  affirmed  (1900)  176  U.  S. 
681,  20  S.  Ct  1025,  44  U.  S.  (L.  ed.) 
639. 

Against  interstate  commerce. — A  South 
Carolina  statute  declared  it  a  misde- 
meanor, punishable  by  fine  or  imprison- 
ment, for  any  person,  except  as  provided 
in  the  Act,  to  bring  into  the  state,  by  any 
means  or  mode  of  carriage,  any  liquor  or 
liquids  containing  alcohol.  The  undis- 
puted facts  were  that  liquors  were  shipped 
at  the  port  of  Savannah,  Ga.,  for  the  port 
of  Charleston,  S.  C,  on  the  schooner  of 
which  the  petitioners  were  master  and 
crew;  that,  immediately  on  reaching  the 
wharf,  they  were  arrested  and  detained  in 
custody  by  the  city  police  and  afterwards 
held  under  a  warrant;  that  they  did  not 
land  their  cargo  or  any  part  of  it;  and 
that,  when  they  were  arrested,  it  was 
afloat.  They  were  actually  engaged  when 
arrested  in  interstate  commerce,  their  de- 
tention by  the  police  was  unlawful,  and 
the  warrant  by  which  they  were  incar- 
cerated was  based  on  a  provision  of  law 
in  conflict  with  the  Constitution  and  law 
of  the  United  States.  Ex  p.  Jervey, 
(1895)  66  Fed.  957.  (See  Intoxicatikg 
Liquors.  ) 

Irreconcilability  clearly  shown. — ^An 
irreconcilable  antagonism  between  a  state 
statute  and  the  United  States  Constitu- 
tion must  be  clearly  shown  before  the 
process  of  the  United  States  court  can  be 
invoked,  especially  where  the  statute  has 
received  a  construction  by  the  highest 
court  of  the  state  not  recognizing  any 
antagonism.  In  re  Hoover,  (1887)  30 
Fed.  51.  See  also  In  re  Jordan,  (1892) 
49  Fed.  238. 

Appeal  on  terms  in  state  court  as  vio- 
lating constitutional  rights. —  The  right 
of  appeal  may  be  Q,ccorded  by  a  state  to  a 
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person  convicted  of  a  crime  in  a  trial 
court  of  the  state  upon  such  terms  as  in 
its  wisdom  may  be  deemed  proper,  and 
habeas  corpus  does  not  lie  to  secure  t-he 
release  of  the  prisoner  on  the  ground  that 
provisions  of  the  Federal  Constitution 
haye  heem  violated  because  the  statute 
granting  appeals  did  not  permit  an  appel- 
lant his  libiurty  on  bail  pending  the  appeal 
unless  he  was  grantea  a  certificate  of 
reasonable  doubt.  McKane  r.  Durston, 
(1804)  153  U.  S.  684,  14  S.  Ct.  913,  38 
U.  S.  (L.  ed.)  867,  affirming  (S.  D.  N.  Y. 
1894),  61  Fed.  205. 

Ex  post  facto  law. — A  state  statute 
passed  after  the  offense  for  which  a  peti- 
tioner for  habeas  corpus  is  tried  and 
sentenced  to  death  by  hanging  is  not  an 
ex  post  facto  law  entitling  the  prisoner 
to  his  discharge  where  it  does  not  affect 
his  substantial  rights  but  only  regulates 
minor  incidents  connected  with  the  hang- 
ing. Holden  17.  Minnesota,  (1890)  137  U. 
S.  483,  11  S.  Ct.  143,  34  U.  S.  (L.  ed.) 
734. 

In  violation  of  a  treaty^ — ^A  treaty  with 
a  foreign  country,  giving  consuls  police 
authority  over  the  interior  of  ships  and 
jurisdiction  in  civil  matters  arising  out  of 
disputes  or  differences  on  board,  does  not 
give  a  consul  the  right  to  the  release  on 
habeas  corpus  of  one  held  by  state  authori- 
ties for  a  felonious  homicide  committed  on 
board  while  in  port.  "  Disorders  which 
disturb  only  the  peace  of  the  ship  or  those 
on  board  are  to  be  dealt  with  exclusively 
by  the  sovereignty  of  the  home  of  the  ship, 
but  those  which  disturb  the  public  peace 
may  be  suppressed,  and,  if  need  be,  the 
offenders  punished  by  the  proper  author- 
ities of  the  local  jurisdiction."  Wilden- 
hus's  Case,  (1887)  120  U.  S.  1,  7  S.  Ct. 
385,  30  U.  S.  (L.  ed.)  565,  affirming  (C. 
C.  N.  J.  1886)  28  Fed.  924. 

Equalitff  of  treatment  of  citizens. —  A 
treaty  between  the  United  States  and  a 
foreign  coimtry,  requiring  equality  of 
treatment,  and  that  the  same  rights  and 
privileges  be  accorded  to  a  citizen  of  that 
country  that  are  given  to  a  citizen  of  the 
United  States  under  like  circumstances, 
gives  to  a  citizen  of  that  country  such 
rights  and  liberties  as  are  accorded  by  the 
several  states  to  their  citizens.  Storti  r. 
Massachusetts,  (1901)  183  U.  S.  138,  22 
S.  Ct.  72,  46  U.  S.    (L.  ed.)    121. 

Indian  treaty. — ^A  state  game  law  is 
operative  within  its  territorial  limits  not- 
withstanding an  Indian  treaty  giving 
hunting  privilege  on  unoccupied  land. 
Ward  V.  Race  Horse,  (1896)  163  U.  S.  504, 
16  S.  Ct.  1076.  41  U.  S.  (L.  ed.)  244,  re- 
versing (C.  C.  Wyo.  1895)  70  Fed.  598. 

Chinese  treaty. —  The  federal  courts 
have  jurisdiction  to  determine  in  habeas 
corpus  proceedings  the  right  of  a  Chinese 
merchant  domiciled  in  this  country  to  en- 
ter from  China,  or  of  members  of  his 
family  whose  right  is  incidental  to  his 
own,  where  the  remedy  by  appeal  to  the 


Secretary  of  Commerce  and  Labor  has 
been  exhausted,  and  the  right  of  entry 
denied.  Ew  p.  Fong  Yim,  ( 1905)  134  Fed. 
938. 

For  a  case  involving  petitions  for  writs 
of  habeas  corpus  by  certain  prisoners,  held 
in  violation  of  the  provisions  of  the  treaty 
of  1827  between  the  United  States  and  the 
kingdom  of  Norway,  see  Em  p.  Anderson, 
(D.  C.  Me.  1910)  184  Fed.  114. 

VII.  OoiCMissioir,  Etc.,  of  Fobeion  Statb 
Officer  of  German  army. —  In  Horn  v. 
Mitchell,  (D.  C.  Mass.  1915)  223  Fed.  549, 
affirmed  (C.  C.  A.  1st  Cir.  1916)  232  Fed. 
19  (C.  C.  A.),  the  petitioner  contended 
that  he  was  entitled  to  a  writ  of  habeas 
corpus,  claiming  that  he  was  not  subject 
to  prosecution  on  an  indictment  which 
had  been  found  against  him,  because  he 
was  an  officer  of  the  German  army  and 
committed  the  acts  alleged  to  be  viola- 
tions of  the  criminal  law  in  connection 
with  an  attack  upon  British  territory. 
The  District  Court,  answering  the  con- 
tention, said :  "  It  appears  from  the  peti- 
tion that  the  petitioner  is  now  confined 
under  an  order  of  this  court  directing  that 
he  furnish  bail  to  answer  to  said  indict- 
ment, and  that,  in  default  thereof,  he 
stand  committed.  No  formal  defect  or 
irregularity  affecting  this  order  is  alleged. 
The  indictment  charges  that  the  petitioner 
illegally  transported  explosives  interstate 
from  New  York  to  Boston,  and  from  Bos- 
ton to  Vanceboro.  The  petition  alleges 
that  this  transportation  was  'necessarily 
connected  with  and  part  of  the  aforesaid 
destruction  of  the  bridge  [near  Vance- 
boro in  British  territory]  in  the  possesion 
of  the  British  government.'  The  issues  in- 
volved in  a  criminal  prosecution  cannot, 
generally  speaking,  be  anticipated  and 
tried  out  upon  a  petition  for  habeas 
corpus.  All  questions  raised  by  the  peti- 
tioner on  this  branch  of  this  petition  are 
open  to  him  in  the  criminal  case  and  can 
be  determined  in  connection  therewith. 
Apart  from  statute,  therefore,  the  peti- 
tioner's first  contention  is  plainly  im- 
founded.  A  similar  question  arose  in 
People  f.  McLeod,  [1841]  25  Wend.  (N. 
Y.)  483,  37  Am.  Dec.  328,  and  it  was  there 
held  that  the  writ  ought  not  to  issue  be- 
fore the  indictment  had  been  tried.  While 
some  portions  of  the  opinion  in  that  case 
have  been  much  criticised,  it  has  not,  so 
far  as  I  am  aware,  been  seriously  doubted 
upon  this  point.  The  petitioner  contends 
however,  that  under  Revised  Statutes, 
section  753,  passed  since  the  McLeod  Case, 
he  is,  of  right,  entitled  to  have  the  ques- 
tion of  his  immunity  from  prosecution  on 
account  of  his  alleged  connection  with  the 
German  army  determined  upon  habeas 
corpus  proceedings.  The  part  of  this  sec- 
tion relating  to  subjects  and  citizens  of 
foreign  states  was  passed  because  of  the 
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McLeod  Case,  and  was  designed  to  give 
jurisdiction  of  such  matters  to  the  federal 
courts.  It  does  not  seem  to  me  that  it 
gives  to  such  subjects  or  citizens  more  ab- 
solute rights  to  habeas  corpus  than  belong 
to  the  other  classes  of  prisoners  specified 
therein.  Assuming,  however,  that  the 
statute  should  be  given  the  construction 
contended  for  by  the  petitioner,  it  is  to  be 
considered  whether  he  has  brought  himself 
within  its  provisions.  It  appears  by  the 
petition  that  he  is  a  subject  of  a  foreign 
state,  and  that  he  is  in  custody  for  an 
act  which  he  alleges  was  done  under  right, 
authority,  protection,  or  exemption  claimed 
under  the  commission  of  a  foreign  state. 
This  is  not  sufficient  to  bring  the  case 
within  the  statute  referred  to.  In  order 
to  do  so,  it  must  further  appear  that  the 
petitioner's  domicil  was  in  the  foreign 
state,  and  that  the  validity  and  eifect  of 
the  right,  authority,  protection  or  exemp- 
tion claimed  under  the  foreign  commisaion 
'depend  upon  the  law  of  nations.'  The 
petition  contains  no  allegation  as  to  the 
petitioner's  domicil,  and  on  that  account 
alone  is  plainly  insufficient  under  the  stat- 
ute. .For  aught  that  appears,  the  peti- 
tioner may  have  been  a  German  officer 
domiciled  in  the  United  States.  While  the 
petition  alleges  that  the  petitioner  is  an 
officer  in  the  German  army  and  that  he  did 
the  acts,  charged  as  criminal,  as  a  neces- 
sary part  of  an  attack  upon  the  territory 
of  Great  Britain,  with  which  his  country 
is  at  war,  it  nowhere  states  that  the  act 
in  question  was  authorized  or  commanded 
by  the  foreign  state  whose  commission  he 
holds,  or  that  it  has  avowed  responsibility 
therefor.  In  the  absence  of  such  authori- 
zation and  avowal,  I  do  not  think  that  the 
prisoner  can  invoke  the  law  of  nations  or 
his  foreign  commission  in  his  defense.  See 
letter  of  Mr.  Webster,  Secretary  of  Stite, 


to  Mr.  Fox,  April  24.  1841,  26  Wend.  (N. 
Y.)  682.  It  is  urged  that  an  act  done  by 
a  German  officer,  in  the  United  States,  in 
furtherance  of  an  attack  upon  British  ter- 
ritory, is  presimaed  to  have  been  done  with 
the  authority  and  under  the  command  of 
his  government.  But  I  do  not  think  that 
this  contention  can  be  supported.  A  lieu- 
tenant in  the  German  army  has  presiunp- 
tively  no  authority  to  act  for  his  govern- 
ment in  a  foreign  country  and  to  bind  it 
by  what  he  does  there." 

VIII.  Bbiko  Into  Coubt  to  Tbstift 
Rule  stated. — ^A  commissioner  of  the 
Circuit  Court  has  not  the  power  to  issue 
a  writ  of  habeas  corpus,  to  take  from  jail 
a  person  committed  by  the  authority  of 
the  United  States,  and  bring  him  before 
the  commissioner,  for  the  purpose  of  giv- 
ing his  deposition  before  such  commis- 
sioner, to  l^  used  in  a  cause  pending  in 
the  District  Court.  Ex  p.  Barnes,  (1846) 
1  Sprague  133,  2  Fed.  Cas.  No.  1,010. 

The  power  to  grant  the  writ  of  habeas 
corpus  to  bring  a  prisoner  from  his  place 
of  confinement  to  testify  should  be  exer- 
cised only  when  there  is  necessity  of  hav- 
ing the  evidence  of  the  prisoner.  Unless 
the  necessity  is  so  great  that  the  ends  of 
justice  may  be  defeated  if  the  evidence 
is  not  produced,  the  court  of  the  juris- 
diction where  the  evidence  is  needed  will 
be  slow  to  grant  a  writ  which  will  remove 
a  person  confined  by  the  court  of  another 
jurisdiction  from  his  place  of  confinement. 
In  re  Thaw,  (W.  D.  Pa.  1908)  172  Fed. 
288,  wherein  the  court  held  that  the  record 
disclosed  no  necessity  for  the  bringing  of 
the  prisoner  from  his  place  of  confinement 
to  testify  in  a  bankruptcy  proceeding, 
since  his  evidence,  if  necessary,  could  be 
taken  by  deposition. 


Sec.  754.  [Application  for  the  writ  of  habeas  corpus.]  Application 
for  writ  of  habeas  corpus  shall  be  made  to  the  court,  or  justice,  or  judge 
authorized  to  issue  the  same,  by  complaint  in  writing,  signed  by  the  person 
for  whose  relief  it  is  intended,  setting  forth  the  facts  concerning  the  deten- 
tion of  the  party  restrained,  in  whose  custody  he  is  detained,  and  by  virtue 
of  what  claim  or  authority,  if  known.  The  facts  set  forth  in  the  complaint 
shall  be  verified  by  the  oath  of  the  person  making  the  application.    [£.  8,] 

Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L.  385. 

Who  may  be  petitioner  —  Oenerally, — 
That  an  application  for  a  writ  of  habeas 
corpus  is  not  "  signed  by  the  person  for 
whose  relief  it  is  intended,"  nor  affirma- 
tively shows  that  the  application  is  made 
at  his  instance  or  request,  would  justify 
a  refusal  of  the  writ.  In  re  Craig,  (1895) 
70  Fed.  969.  See  also  Gusman  r.  Marrero, 
(1901)  180  U.  S.  81,  21  S.  Ct.  293,  45  U. 
S.  (L.  ed.)  436;  In  re  Chavez,  (1896)  72 
Fed.  1006. 

The  language  o|  section  760,  infra, 
seems  to  contemplate  that  the  petitioner 


may  be  one  person  and  the  party  restrained 
anotfier.  In  re  Hoyle,  (1879)  1  Grim.  L. 
Mag.  472,  12  Fed.  Cas.  No.  6,803. 

"  Person  "  as  incltiding  an  Indian. — ^The 
habeas  corpus  acts  nowhere  describe  the 
persons  entitled  to  the  benefits  of  the  writ 
as  **  citizens,"  nor  is  citizenship  in  any 
way  or  place  made  a  qualification  for 
suing  out  the  writ.  U.  S.  v.  Crook,  ( 1879) 
5  Din.  453,  25  Fed.  Cas.  No.  14,891. 

Deputy  marshal. — The  relator,  a  deputy 
marshal,  had  a  commissioner's  warrant  for 
the  arrest  on  extradition  proceedings  for 
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forgery  in  a  foreign  country  of  a  person 
in  jail.  The  return  of  the  jailer  showed 
that  the  prisoner  was  oonunitted  to  his 
custody  on  two  executions  and  two  writs 
of  attachment  in  ciyil  actions  against  the 
body  of  the  prisoner  as  an  absconding 
debtor.  The  relator  had  sufficient  interest 
to  authorize  him  to  move  for  this  writ,  as 
he  had  the  right,  and  was  under  obligation, 
to  take  the  body  of  the  prisoner,  and  bring 
him  Before  the  commissioner,  to  be  dealt 
with  in  extradition  proceedings.  In  re 
Mineau,  (1801)  45  Fed.  188. 

Wife  of  imprUoned  soldier, —  In  the  case 
of  In  re  Ferrens,  <1869)  3  Ben.  442,  8 
Fed.  Gas.  No.  4,746,  a  writ  of  habeas 
corpus  was  issued  on  the  petition  of  the 
wife  of  F.,  to  inquire  into  the  regularity 
of  the  enlistment  of  F.  into  the  army  of 
the  United  States.  The  discharge  of  F. 
was  claimed  on  three  grounds  —  ( 1 )  That 
the  oath  of  enlistment  taken  by  him  was 
taken  before  an  officer  of  the  army,  and 
not  before  a  civil  magistrate,  whose  serv- 
ices could  easily  have  been  obtained;  (2) 
that  he  had  a  wife  and  child  when  he  en- 
listed, and  his  enlistment  was,  therefore, 
contrary  to  paragraph  930  of  the  rules 
and  regulations  for  the  recruiting  service 
of  the  army  of  the  United  States,  pre- 
scribed by  the  Secretary  of  War,  which 
were  dimmed  to  have  the  force  of  a  stat- 
ute, und«r  the  37th  section  of  the  Act  of 
July  28,  1866  (14  Stat.  338) ;  (3)  that  he 
was  intoxicated  when  he  enlisted.  It  was 
held  that  the  wife  of  F.  might  prosecute 
the  writ.  The  court  said :  '^It  is  dakned 
on  the  part  of  the  United  States  that  the 
writ  must  be  dismissed  because  it  is  not 
prosecuted  by  the  recruit  himself;  that  no 
one  can  prosecute  it  but  himself,  unless  it 
be  shown  that  he  is  debarred  the  oppor- 
tunity of  preferring  a  petition  himself: 
and  that  such  fact  is  not  shown  in  this 
case.  It  has  never  been  understood  thai, 
at  common  law,  authority  from  a  person 
unlawfully  imprisoned  or  deprived  of  his 
liberty  was  necessary  to  warrant  the  issu- 
ing of  a  habeas  corpus  to  inauire  into 
the  cause  of  his  detention.  In  tne  case  of 
People  V,  Mercein,  [1842]  3  Hill  [N.  Y.] 
399,  407,  the  Supreme  CJourt  of  New  York 
intimate  that  such  authority  from  the  per- 
son detained  is  not  ordinarily  necessary. 
In  Rex  i\  Ashby,  14  How.  St.  Tr.  814,  the 
House  of  Lords,  in  England,  in  1704,  re- 
solved 'that  every  Englishman,  who  is 
imprisoned  by  any  authority  whatsoever, 
has  an  undoubted  right,  by  his  agents  or 
friends,  to  apply  for  and  obtain  a  writ  of 
habeas  corpus,  in  order  to  procure  his 
liberty  by  due  course  of  law.'  This  resolu- 
tion was  assented  to  by  the  House  of 
Commons.  [14  How.  St.  Tr.  826]  In  the 
present  case,  the  petitioner  states,  in  her 
petiiwai  that  she  is  the  wife  of  the  re- 
cruit, ap^^iB  dependent  upon  him  for  sup- 
porti  This  is,  I  think,  sufficient  to  au- 
tiiorMi  ii«r  to  prosecute  the  writ." 


State  statute. — ^A  proceeding  for  a  writ 
of  habeas  corpus  is  not. governed  by  the 
provisions  of  a  state  statute  which  allows 
the  writ  to  issue  on  the  petition  of  the 
person  detained,  or  that  of  any  one  on 
his  behalf,  but  must  conform  to  the  re- 
quirements of  this  section,  which  requires 
the  application  to  be  made  and  verified 
by  the  prisoner.  Ex  p,  Hibbs,  (1886)  26 
Fed.  421. 

Petition  — "Setting  forth  the  foots."— 
Facts  and  not  conclusions  must  be  stated 
in  the  petition.  Craemer  v.  Wadiington, 
(1897)  168  U.  S.  124,  18  S.  Ct.  1,  42  U.  S. 
(L.  ed.)  407;  U.  S.  v.  Williams,  (S.  D. 
N.  Y.  1913)  204  Fed.  844. 

It  is  not  enough,  in  order  to  require 
the  court  to  issue  a  writ  of  habeas  corpus, 
that  the  petition  alleges  that  the  prisoner 
is  held  in  violation  of  the  Constitution  of 
the  United  States,  or  of  a  treaty  with  a 
foreign  nation.  That  is  a  mere  formal 
allegation,  covering  conclusions  of  law  as 
well  as  of  fact,  and  the  petition  must 
present  specific  allegations  raising  an  is- 
sue. Cuddy,  Petitioner,  (1889)  131  U.  S. 
280,  9  S.  Ct.  703,  33  U.  S.  (L.  ed.)  154; 
King  V.  McLean  Asylum,  (C.  C.  A.  1894) 
64  Fed.  325,  21  U.  S.  App.  407,  12  C.  C.  A. 
139;  In  re  Storti,  (1901)  109  Fed.  807, 
affirmed  (1901)  183  U.  S.  138,  22  S.  Ct. 
72,  46  U.  S.  (L.  ed.)  120. 

"  If  the  detention  is  claimed  to  be  un- 
lawful by  reason  of  the  invalidity  of  the 
process  or  proceedings  under  which  the 
party  is  held  in  custody,  copies  of  such 
process  or  proceedings  must  be  annexed 
to  or  the  essential  parts  thereof  set  out  in 
the  petition,  and  mere  averments  of  con- 
clusions of  law  are  necessarily  inade- 
quate." And  when  copies  of  the  informa- 
tion, the  verdict,  and  the  judgment 
thereon  are  not  attached  to  the  petition, 
nor  the  essential  parts  thereof  stated,  nor 
any  cause  assigned  for  such  omission,  the 
petition  is  w£)lly  insufficient.  Craemer 
V.  Washington,  (1897)  168  U.  S.  124,  18 
S.  Ct.  1,  42  U.  S.  (L.  ed.)  407.  See  also 
Whitten  v.  Tomlinson,  (1895)  160  U.  S. 
231,  16  S.  Ct.  297,  40  U.  S.  (L.  ed.)  406; 
Kohl  V,  Lehlback,  (1895)  160  U.  S.  293, 
16  S.  Ct.  304,  40  U.  S.  (L.  ed.)  432; 
Anderson  t?.  Treat,  (1898)  172  U.  S.  24,  19 
S.  Ct.  67,  43U.  S.  (L.  ed.)  351. 

A  petition  by  a  Chinese  person  alleging 
that  he  hks  been  ordered  deported  and 
that  he  has  been  denied  a  fair  and  im- 
partial hearing  must  show  wherein  or  in 
what  respect  he  was  denied  such  a  hearing. 
Lee  Leong  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1914)  217  Fed.  48,  133  C.  C.  A.  34. 

Allegations  distinct  and  unambiguous, 
—  Facts  duly  alleged  may  be  taken  to  be 
true,  unless  denied  by  the  return  or  con- 
trolled by  other  evidence.  But  no  allega- 
tioh  of  fact  in  the  petition  can  be  assumed 
to  be  admitted  unless  distinct  and  unam- 
biguous. Whitten  v,  Tomlinson,  (1896) 
160  U.  S.  231,  16  S.  Ct.  297,  40  U.  S.  (L. 
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ed.)  406;  KoU  v.  Lehlback,  (1896)  160 
U.  S.  293,  16  S.  Ct.  304,  40  U.  S.  (L.  ed.) 
432. 

Aiprmative  ahotoing  of  want  of  juris- 
diction,—  Want  of  jurisdiction  of  a  Dis- 
trict Court  should  be  affirmatively  shown. 
The  general  rule  that  unless  the  contrary 
appears  from  the  record  a  cause  is  deemed 
to  be  without  the  jurisdiction  of  a  Dis- 
trict Court  of  the  United  States  —  its 
jurisdiction  being  limited  by  the  Consti- 
tution and  Acts  of  Congress  —  has  no  ap- 
plication where  the  judgments  of  su^ 
courts  are  attacked  collaterally.  Cuddy, 
Petitioner,  (1889)  131  U.  S.  280,  9  S.  Ct. 
703,  33  U.  S.  (L.  ed.)   154. 

In  Anderson  v.  Treat,  (1898)  172  U.  S. 
24,  19  S.  Ct.  67,  43  U.  S.  (L.  ed.)  361, 
the  petition  was  held  insufficient  because 
it  failed  to  set  out  the  alleged  void  ju- 
dicial proceedings  on  which  the  petition 
was  founded,  or  the  essential  parts  thereof. 
But  at  the  hearing  the  original  records 
were  allowed  to  be  referred  to. 

A  petition  tohich  does  not  impeach  fhs 
judgment  or  original  mittimwr^  directed 
to  liie  marshal,  under  which  the  petitioner 
was  actually  committed  states  no  case  for 
a  writ.  Howard  v.  U,  S.,  (C.  C.  A.  6th 
Cir.  1896)  76  Fed.  986,  43  U.  S.  App.  678, 
21  C.  C.  A.  586,  34  L.  R.  A.  609. 

Precedent.— •  B»  p.  Baeas,  (1900)  177 
U.  S.  378,  20  S.  Ct.  673,  44  U.  S.  (L.  ed.) 
813,  contains  a  petition  for  writ  of  habeas 
corpus  and  certiorari. 

Making  evidence  part  of  petition. —  In 
Em  p.  Yabucanin,  (D.  C.  Mont.  1912)  199 
Fed.  366,  the  petition  was  by  an  alien  and 
alleged  unlawful  detention  for  deportation 
on  a  warrant  therefor  issued  by  the  acting 
Secretary  of  0>mmerce.  It  further  al- 
leged that  the  findings  and  statements  in 
said  warrant  were  illegal  in  that  the  war- 
rant ordered  deportation  "  to  the  country 
whence  came,"  not  naming  the  country. 
It  also  alleged  facts  contrary  to  the  find- 
ings. A  copy  of  said  warrant  was  at- 
tached to  the  petition,  but  not  the  evi- 
dence and  report  of  the  proceedings  upon 
which  the  findings  were  made  and  war- 
rant issued.  The  court  said:  " In  so  far 
as  the  allegations  of  the  petition  are 
based  on  insufficient  or  illegal  evidence, 
the  evidence  should  have  been  made  a 
part  of  the  petition.  This  is  in  fur- 
therance of  good  faith  in  pleading,  that 
the  court  may  know  the  tacts,  and  not 
merely  the  petitioner's  conclusions,  and 
that  perjury  may  be  assigned  on  his  alle- 

fitions,  if  false.  See  Low  Wah  Suey  v, 
ackus,  [1912]  226  U.  S.  460,  32  S.  Ct. 
734,  56  U.  S.  (L.  ed.)  1165,  9  Enc.  PI.  & 
Pr.  1020.    Purported  evidence,  uncertified, 


and  filed  at  the  hearing,  ordinarily  will 
not  suffice.  Hence  the  findings  of  the  act- 
ing secretary  are  presumed  correct,  and 
are  final  here.  It  would  seem,  however, 
that  the  warrant  of  deportation  is  de- 
fective in  that  it  does  not  name  th«  coun- 
try from  whence  petitioner  came  and  to 
which  he  is  to  be  deported.  For  this  rea- 
son it  is  uncertain,  and  authorizes  de- 
portation nowhere.  It  must  contain  spe- 
cific directions  for  the  protection  of  the 
party  to  be  deported,  and  for  the  infor- 
mation of  the  deporting  authorities  and 
a^ncies.  And  it  ouffht  to  be  clear  whether 
tne  alien  is  beine  deported  under  section 
3,  20,  21,  or  35  of  the  Immigration  Act  of 
February  20,  1907  (34  Stat.  L.  898)  [see 
Iicici6RATi<m].  otherwise,  great  abuses 
might  be  possible.  This  defect,  however, 
cannot  be  availed  of  to  unconditionally 
break  custody  and  ^ect  an  escape.  Un- 
der the  findings,  petitioner  is  legally 
sentenced  and  subject  to  deportation.  A 
proper  warrant  can  yet  issue.  In  the 
interest  of  justice,  and  to  prevent  its 
defeat,  it  is  ordered  that  the  petitioner 
be  discharged  by  the  officer  detaining  him, 
but  not  until  ten  days  herefrom,  and  with- 
out prejudice  to  the  right  of  the  United 
States  to  issue  a  sufficimt  warrant  and 
detain  and  deport  petitioner  thereon." 

Copy  of  warrant. —  Upon  petition  for 
habeas  corpus,  the  petitioner  must  pro- 
duce a  copy  of  the  warrant  of  commit- 
ment, or  an  affidavit  that  the  jailer  re- 
fused to  give  a  copy.  Harrison's  Case, 
(1804)  1  Cranch  C.  C.  169,  11  Fed.  Cas. 
No.  6,131. 

Vezification  —  By  whom, —  In  U.  S.  i), 
Watchom,  (S.  D.  N.  Y.  1908)  164  Fed. 
162,  the  court  said:  <<  Notwithstanding 
the  language  of  section  764,  it  has  been 
the  frequent  practice  in  this  district  to 
present  habeas  corpus  petitions  in  de- 
portation casea  signed  and  verified  by 
others  than  the  person  detained.  In  sudi 
cases,  often  for  lack  of  time,  as  well  as 
becanse  of  infancy  or  incompetency,  it 
would  be  impossible  to  present  a  petition 
signed  and  verified  by  the  person  detained, 
and  the  language  of  section  760  [infrOj 
p.  469]  plainly  contemplates  petitions  so 
executed." 

Before  whom, — ^An  application  for  the 
writ  should  be  supported  by  oath,  taken 
before  some  person  competent  to  admin* 
ister  the  same.  An  affidavit  taken  before 
one  who  certifies  himself  as  justice  of  the 
peace  of  another  state  cannot  be  received, 
where  there  is  no  proof  of  any  kind  to 
show  that  the  person  was  in  fact  a  jus- 
tice of  the  peace.  In  re  Keeler,  (1843) 
Hempst.  306,  14  Fed.  Cas.  No.  7,637. 


Sec.  755.  [Allowance  and  direction  of  the  writ.]  The  court,  or  justice, 
or  judge  to  whom  such  application  is  made  shall  forthwith  award  a  writ  of 
habeas  corpus,  unless  it  appears  from  the  petition  itself  that  the  party  is 
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not  entitled  thereto.     The  writ  shall  be  directed  to  the  person  in  whose 
custody  the  party  is  detained.     [B.  8,] 
Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L.  386. 

Declaratory  of  common-law  practice. — 
The  provision  of  this  section  that,  if  it 
appears  from  the  petition  itself  that  the 
relator  is  not  entitled  to  his  discharge,  the 
court  should  deny  his  petition  without 
issuing  the  writ,  merely  declares  the  com- 
mon-law practice  in  this  respect.  Ew  p. 
Kearney,  (1822)  7  Wheat.  %8,  6  U.  S. 
(L.  ed.)  391;  In  re  HaskeU,  (S.  D.  Ohio 
1892)  52  Fed.  795;  In  re  Sims,  (1851)  7 
Gush.    (Mass.)    285. 

Necessity  of  awarding  writ  "forth- 
with."—  Undoubtedly  the  writ  should  be 
"  forthwith  "  awarded  "  unless  it  appears 
from  the  petition  itself  that  the  party  is 
not  entitled  thereto,"  and  the  case  be 
summarily  heard  and  determined  "  as  law 
and  justice  require."  Such  are  the  express 
requirements  of  the  statute.  If,  however, 
it  is  apparent  upon  the  petition,  thnt  the 
writ  if  issued  ought  not,  on  principles  of 
law  and  justice,  to  result  in  the  immediate 
discharge  of  the  accused  from  custody, 
the  court  is  not  bound  to  award  it  as  soon 
as  the  application  is  made.  The  injunc- 
tion to  hear  the  case  summarily,  and 
thereupon  *^  to  dispose  of  the  party  b&  law 
and  justice  require "  does  not  deprive 
the  court  of  discretion  as  to  the  time  and 
mode  in  which  it  will  exert  the  powers 
conferred  upon  it.  Ew  p.  Royall,  (1886) 
117  U.  S.  241,  6  S.  Ct.  734,  29  U.  S.  (L. 
ed.)  868. 

When  it  appears  to  a  court  having 
jurisdiction  to  issue  the  writ  of  habeas 
corpus  that  a  petitioner  for  the  same  is 
restrained  of  his  liberty  contrary  to  the 
Constitution  and  laws  of  the  United  States, 
the  writ  becomes  one  of  right,  belon&fs  to 
the  citizen,  and  a  court  has  no  right  to 
refuse  it  to  him.  The  court  can  exercise 
no  discretion  against  issuing  it,  but  it 
must  go  as  a  matter  of  right.  Eao  p.  Far- 
ley, (W.  D.  Ark.  1889)  40  Fed.  66. 

Petition  as  determining  duty  to  issue 
writ. —  It  is  made  the  duty  of  the  court 
or  judge  to  whom  application  is  made  for 
a  writ  of  habeas  corpus  to  issue  the  writ 
"  unless  it  appears  from  the  petition  itself 
that  the  party  is  not  entitled  thereto."  It 
is  therefore  necessary  to  turn  to  the  pe- 
tition to  ascertain  the  relator's  right  to 
the  writ.  Terlinden  v.  Ames,  ( 1902 )  184 
U.  S.  270,  22  S.  Ct.  484,  46  U.  S.  (L.  ed.) 
534;  Filer  v.  Steele,  (W.  D.  Pa.  1915)  228 
Fed.  242;  Hammon  v.  Hill,  (W.  D.  Pa. 
1916)   228  Fed.  999. 

"  It  is  apparent  from  section  755  that, 
if  it  appears  from  the  petition  itself  that 
the  relator  is  not  entitled  to  his  discharge, 
the  court  should  deny  his  petition  with- 
out issuing  the  writ.  The  section  only 
declares  the  common-law  practice  in  this 
respect.*'  'In  re  Haskell,  (S.  D.  Ohio  1892) 
52,  Fed.'jiS.    , 


**  It  is  not  a  question,  at  the  time  of 
the  application  for  the  writ,  whether  or 
not  the  facts  alleged  in  the  petition  are 
true  or  false.  They  are  to  be  verified  by 
the  oath  of  the  petitioner,  and  if  he  sets 
out  in  his  petition  what  is  necessary  to 
give  a  federal  court  jurisdiction,  the  writ 
must  issue,  and  the  truth  or  falsity  of  the 
facts  alleged  must  be  determined  at  the 
hearing."    Electoral  College  Case^  (1876) 

1  Hughes  571,  8  Fed.  Cas.  No.  4,336.  See 
also  In  re  Greenwald,  (1896)  77  Fed.  590. 

When  writ  need  not  be  awarded. —  The 
writ  need  not  be  awarded  where  it  appears 
upon  the  showing  made  by  the  petitioner, 
that  if  brought  into  court,  and  the  cause 
of  commitment  inquired  into,  he  would  be 
remanded  to  prison.  Ex  p.  Terry,  (1888) 
128  U.  S.  289,  9  S.  Ct.  77,  32  U.  S.  (L.  ed.) 
405.  See  also  Ew  p.  MiUigan,  (1866)  4 
Wall.  2,  18  U.  S.  (L.  ed.)  281;  In  re 
Jung  Ah  Lung,  (1885)  25  Fed.  141;  In  re 
Barry,  (1844)  42  Fed.  113;  In  re  Jordan, 
(1892)  49  Fed.  238;  In  re  King,  (1892) 
51  Fed.  434;  In  re  Haskell,  (1892)  52 
Fed.  795;  Ex  p.  Murray,  (1895)  66  Fed. 
297;  In  re  Greenwald,  (1896)  77  Fed. 
590;  Ex  p.  Davis,  (1851)  14  Law  Rep. 
301,  7  Fed.  Cas.  No.  3,613;  Matter  of 
Kuhn,  (1843)  Hempst.  306,  14  Fed.  Cas. 
No.  7,637;  Ex  p.  Kinney,  (1879)  3  Hughes 
9,  14  Fed.  Cas.  No.  7,825;  In  re  Taylor, 
(1879)  8  N.  Y.  Wkly.  Dig.  554,  23  Fed. 
Cas.  No.  13,774;  U.  S.  t;.  Lawrence, 
(1835)  4  Cranch  C.  C.  518,  26  Fed.  Cas. 
No.    15,577;    Matter   of   Winder,    (1862) 

2  Cliff.  89,  30  Fed.  Cas.  No.  17,867;  Ex  p. 
Vallandigham,  (1863)  28  Fed.  Cas.  No. 
16,816. 

"  The  usual  course  on  the  application 
for  the  writ  of  habeas  corpus  is  to  issue 
the  writ,  and,  on  its  return,  to  hear  and 
dispose  of  the  case.  But  when,  as  in  this 
case,  liie  cause  of  the  imprisonment  fully 
appears  by  the  petition  and  the  exhibits 
thereto,  the  practice  prevails  for  the  court 
to  determine  whether,  on  the  facts  pre- 
sented in  the  petition,  the  prisoner  if 
brought  before  the  court  would  be  dis- 
charged. Ex  p.  Milligan,  [1866]  4  Wall. 
2.  18  U.  S.  (L.  ed.)  281.  And  where 
the  hearing  is  had  without  issuing  the 
writ  an  order  may  be  made  requiring  the 
otficer  or  person  holding  the  prisoner  to 
show  cause  why  the  writ  should  not  issue. 
Ex  p.  Yarbrough,  [1884]  110  U.  S.  651, 
4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  274.  Where 
the  return  to  the  rule  shows  all  the  es- 
sential facts,  the  case  may  be  disposed 
of  as  fully  as  if  the  writ  had  issued." 
In  re  Lewis,  (N.  D.  Fla.  1902)  114  Fed, 
963. 

The  writ  need  not  be  awarded  when  it 
appears  by  the  petition  that  the  question 
upon  which  a  decision  is  sought  has  been 
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considered  and  decided  adversely  to  the 
petitioner  in  a  cause  on  trial  in  the  same 
court.  **  It  would  be  unseemly  and  pre- 
judicial to  the  orderly  administration  of 
justice  for  one  judge  to  review  and  re- 
verse, in  a  collateral  proceeding,  a  de- 
cision made  by  another  judge  sitting  in 
the  same  court,  and  especially  so  in  a 
cause  now  in  progress  in  this  court,  in 
which  the  decision  complained  of  can  be 
reviewed  by  the  full  court  if  the  cause 
proceeds  and  the  petitioner  is  convicted, 
but  can  never  be  reviewed  if  the  peti- 
tioner should  be  disciiarged  upon  this 
proceeding."  In  re  Simmons,  (E.  D. 
N.  Y.  1891)   46  Fed.  241. 

A  petition  for  habeas  corpus  ought  not 
to  be  entertained  unless  the  court  is  satis- 
fied that  the  petitioner  can  make  out  at 
least  a  prima  facie  case.  U.  S.  v.  Sing 
Tuck,  (1904)  194  U.  S.  161,  24  S.  Ct.  621, 
48  U.  S.  (L.  ed.)  917,  reversing  on  other 
grounds  (C.  C.  A.  2d  Cir.  1904)  128  Fed. 
692,  63  C.  C.  A,  199,  which  reversed 
(N.  D.  N.  Y.  1903)   126  Fed.  386. 

As  the  jurisdiction  of  the  Supreme 
Court  is  appellate  it  must  be  shown  that 
the  court  has  the  power  to  award  a  ha- 
beas corpus  before  one  will  be  granted. 
Ex  p.  Milburn,  (1836)  9  Pet.  704,  9  U.  S. 
(L.  ed.)  280. 

Where  the  petition  for  the  writ  sets 
out  the  cause  of  detention,  the  issuance 
of  the  court  is  unnecessary  to  bring  that 
upon  the  record  by  a  return  to  the  writ. 
Horn  f.  Mitchell,  (C.  C.  A.  Ist  Cir.  1916) 
232  Fed.  819,  147  C.  C.  A.  13,  wherein  the 
court  said:  "In  proceeding  to  consider 
and    determine   ^Vhether,   upon   the   facts 

Presented  in  the  petition,  the  prisoner,  if 
rough t  before  the  court,  would  be  dis- 
charged, the  learned  district  judge  fol- 
lowed* an  approved  course,  and  did  not  in 
this  respeot  deny  to  the  petitioner  any 
rigfet  secured  to  him  by  section  753  [su- 
pra, p.'449);*f  the  Revised  Statutes." 

Where 'Ht  appears  from  the  petition  for 
hflibeaa;  corpus  that  the  case  is  not  one 
which  would  justify  the  exercise  of  federal 
authority,  it  may  be  dismissed,  and  the 
court  is  not  required  either  to  award  a 
>^rit  or  to  issue  an  order  to  the  respondent 
to  show  cause.  Ex  p,  Collins,  (1906)  151 
Fed.  358;  Erickson  f.  Hodges,  (1910)  179 
Fed.  177,  102  C.  C.  A.  443. 

"  Notwithstanding  its  somewhat  peremp- 
tory language,  it  has  been  repeatedly  held 
that  it  does  not  require  an  issuance  of 
the  writ  instanter,  upon  application,  but 
that. the  court  has  a  reasonable  discre- 
tion as  to  the  time  and  mode  it  will  adopt 
to  determine  in  any  instance  if  it  be  a 
proper  one  for  the  granting  of  the  writ," 
and  in  its  discretion  the  court  may  make 
an  order  on  the  officer  alleged  to  have 
petitioner  in  his  custody  to  show  cause 
on  a  day  certain  why  the  writ  should  not 
be  issued.  Ex  p.  Collins,  (1907)  154  Fed. 
980. 

In  jurisdictions  where  appeals  have  been 


provided  for  in  habeas  corpus  cases,  it 
has  come  to  be  the  rule,  either  as  one  of 
law  or  of  practical  administration,  that  a 
judge  is  not  required  to  consider  an  ap- 
plication for  a  writ  which  has  been  denied 
by  another  judge,  but  may  remit  the  pe- 
titioner to  his  remedy  by  appeal.  Em  p. 
Moebus,  (1906)   148  Fed.  39. 

When  the  petition  for  a  writ  of  habeas 
corpus  shows  that  the  petitioner  is  not 
legally  entitled  to  it,  the  writ  should  Bot 
be  issued,  but  the  application  for  it  should 
be  denied,  and  the  petition  should  be  dis- 
missed.   In  re  Dowd,  (1904)  133  Fed.  747. 

Decision  clearly  right. —  The  application 
for  the  writ  wiU  be  denied  if  it  appear 
from  the  face  of  the  record  that  the  de- 
cision of  the  federal  question  which  is  com- 
plained of  was  so  clearly  right  as  not  to 
require  argument.  In  re  Boardman,  ( 1898) 
169  U.  S.  39,  18  S.  U.  291,  42  U.  S.  (L. 
ed.)    663. 

No  common-law  jurisdiction. —  The  writ 
will  be  denied  when,  if  granted,  and  a 
return  made  admitting  the  facts  stated  in 
the  petition,  the  court  would  discharge 
the  petitioner,  an  infant,  on  the  ground 
that  the  court  cannot  exercise  the  com- 
mon-law jurisdiction  over  the  matter.  1% 
re  Barry,  (1844)  42  Fed.  113. 

To  determine  state  boundary. —  When 
it  appeared  from  the  petition  itself  that 
the  question  raised  related  to  the  juris- 
diction over  the  ground  upon  which  a  ter- 
ritorial prison  was  located,  the  petition 
was  dismissed.  A  dispute  in  respect  to 
the  true  boundary  between  a  state  and 
a  territory  cannot  be  determined  upon  a 
petition  for  a  writ  of  habeas  corpus  in 
behalf  of  one  duly  convicted  and  sentenced 
and  imprisoned  by  the  government  estab- 
lishing and  maintaining  the  prison.  In 
re  Chavez,  (1896)   72  Fed.  1006. 

Demurrer. —  In  Horn  v.  Mitchell.  (D.  C. 
Mass.  1916)  223  Fed.  549,  affirmed  (C.  G. 
A.  l8t  Cir.  1916)  232  Fed.  819,  147  C. 
C.  A.  13,  the  question  arising,  whether 
a  demurrer  lay  to  a  petition  lor  habeas 
corpus,  the  court  said :  **  It  is  contended 
by  the  petitioner  that  it  does  not,  and 
that  the  court  should  not  consider  such 
cases,  except  upon  the  actual  facts  as 
established  at  a  hearing.  This  petition 
is  unusually  full  and  explicit.  I  see  no 
reason  to  doubt  that  it  sets  forth  accu- 
rately and  completely  the  substantial  facts 
upon  which  the  petitioner  relies.  No  re- 
quest to  amend  it  has  been  made  on  his 
behalf;  and  it  has  not  been  suggested 
that  any  further  material  facts  would  or 
might  be  developed  upon  a  hearing.  It 
may  be  assumed,  as  was  done  in  Frank's 
Case,  infra,  that  the  petition  states  all 
fa:cts  helpful  to  the  prisoner.  I  greatly 
doubt  whether  a  formal  demurrer  is  neces- 
sary or  proper  in  a  case  heard  upon  a 
petition  and  an  order  to  show  cause  why 
the  wTit  should  not  issue.  In  view  of 
Revised   Statutes,  $   765,  it   is,   I   think, 
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sufficient  if  the  respondent  orally  demurs, 
or.  what  amounts  to  the  same  thing, 
suggests  to  the  court  that  the  petition 
floes  not  state  a  case  entitling  the  peti- 
tioner to  the  writ.  This  was,  apparently, 
the  course  followed  in  Leo  M.  Frank's 
Case,  [1915]  237  U.  S.  309,  36  S.  Ct.  582, 
69  U.  S.  (L.  ed.)  969  (U.  S.  Supreme 
Court,  April  19,  1916),'  and  is  the  general 
practice  m  the  Supreme  Judicial  Court  of 
Massachusetts.  'Under  section  755,  Re- 
vised Statutes,  it  was  the  duty  of  the  court 
to  refuse  the  writ  if  it  appeared  from  the 
petition  itself  that  the  appellant  was  not 
entitled  to  it.'  Pitney,  J.,  Frank's  Case, 
8upra,  To  the  same  effect,  aside  from 
any  statute,  was  the  opinion  of  Shaw, 
C.  J.,  in  Sim's  Case,  [1861]  7  Cush. 
(Mass.)  286,  293.  See,  too.  In  re  Board- 
man,  [1808]  169  U.  S.  89,  18  S.  Ct.  291, 
42  U.  S.  (L.  ed.)  653,  and  Ew  p.  Baez, 
f  1900]  117  U.  8.  378,  20  8.  Ct.  673,  44 
U.  S.   (L.  ed.)   813." 

Where  the  petition  for  a  writ  is  tested 
by  demurrer  the  statement  of  fact  made 
in  the  petition  must  be  taken  as  true,  but 
this  does  not  aj^ly  to  the  statement  of 
mere  conclusions.  Choy  Gum  v.  Backus, 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  487, 
139  C.  C.  A.  36. 

Sight  of  prJBoner  to  appear  in  person 
at  hearing  of  application. — ^A  prisoner  ap- 
plying for  a  writ  of  habeas  corpus  is  not 
entitled  to  appear  in  the  District  Court 
in  person  for  the  purpose  of  prosecuting 
his  application  for  the  writ.  Murdock  v. 
Pollock,  (C.  C.  A.  8th  Cir.  1916)  229 
Fed.  392,  143  C.  C.  A,  612,  wherein  the 
court  said:  <'It  is  urged,  upon  behalf 
of  respondent,  that  where  an  application 
is  filed  praying  that  a  writ  of  habeas  cor- 
pus be  granted,  the  court  or  judge  to  whom 
such  application  is  made  may  do  either 
(me  of  three  things:  (1)  If  it  appears 
from  the  petition  that  there  is  not  suffi- 
cient cause  for  the  issuance  of  the  writ, 
and  that  the  prisoner,  if  produced,  would 
be  remanded,  the  petition  may  be  dis- 
missed. (2)  An  order  may  issue  upon  the 
warden  or  other  respondent  to  show  cause 
why  the  writ  prayed  should  not  be 
granted.  (3)  The  writ  may  be  awarded 
forthwith,  which  course  would  command 
the  respondent  to  produce  the  petitioner 
in  court.  It  is  the  practice  in  the  district 
of  Kansas  to  make  a  preliminary  deter- 
mination as  to  the  propriety  of  issuing 
the  writ  as  above  indicated,  and  at  such 


preliminary  determination  the  prisoner 
does  not  appear  in  person.  This  prac- 
tice is  conceived  to  be  of  greater  con- 
venience in  the  administration  of  justice 
than  if  the  prisoners  were  present,  under 
the  writ,  in  the  custody  of  the  warden, 
particularl;i^  in  that  district  in  which  a 
federal  penitentiary  is  located,  and  where 
applications  for  writs  of  habeas  corpus 
are  very  numerous.  It  is  supported  and 
approved  by  abundant  authority.  Exp, 
l^arbrough,  [1884]  110  U.  8.  661,  4  S.  Gfc. 
162,  28  U.  S.  (L.  ed.)  274;  Ex  p,  RoyaU, 
[1886]  117  U.  S.  241-264,  6  S.  Ct. 
734,  [742],  29  U.  S.  (L.  ed.)  868. 
[872];  In  re  Lewis,  [N.  D.  Fla.  19021 
114  Fed.  963;  Erickson  v.  Hodges,  [C.  0. 
A.  9th  Cir.  1910]  179  Fed.  177,  102  C.  C, 
A.  443;  In  re  Jordan,   [S.  D.  la, 


49  Fed.  238-244;  Ex  p.  Farley,  [W.  D. 
Ark.  1889]  40  Fed.  67.  This  procedure 
is  adjudged  to  satisfy  the  mandate  of  the 
law  relating  to  these  writs,  and  if  the  pe- 
titioner fe^s  aggrieved  at  the  action  of 
the  court  in  denying  his  application,  ap- 
peal will  lie.  His  rights  are  thus  fully 
safeguarded." 

Person  confined  in  insane  asylum. —  In 
Hammon  v.  HiU,  (W.  D.  Pji,  1915)  228 
Fed.  999,  the  facts  were  held  insufficient 
to  Aow  that  the  relator,  who  was  confined 
in  an  insane  asylum,  W€U9  entitled  to  a 
writ  of  habeas  corpus. 

Deportation  proceedings. — For  facts  and 
circiunstances  warranting  and  requiring 
the  issuing  of  the  writ  in  deportation  pro- 
ceedings, see  Whitfield  v.  Hanges,  (C.  C. 
A.  8th  Cir.  1916)  222  Fed.  745,  138  C.  C. 
A.  199. 

Issuance  of  certiorari  along  with  habeas 
corpus.-r-In  Ornelas  v.  Ruiz,  (1896)  161 
U.  S.  502,  16  S.  Ct.  689,  40  U.  S.  (L.  ed.) 
787,  it  appeared  that  the  court  below 
which  issued  writs  of  habeas  corpus  also 
issued  writs  of  certiorari  directing  the 
United  States  conmiissioner  to  send  up 
the  original  papers  and  a  transcript  of  the 
testimony  on  which  the  prisoners  were 
committed. 

Law  governing  proceedings  on  writ. — 
The  proceedings  on  a  writ  of  habeas  corpus 
in  the  federal  courts  are  not  governed  by 
the  laws  of  the  states  on  the  subject,  but 
by  the  common  law  of  England  as  it  stood 
at  the  adoption  of  the  Constitution,  sub- 
ject to  such  alterations  as  Congress  may 
see  fit  to  prescribe.  Ex  p.  Kaine,  ( 1853) 
3  Blatchf.  1,  14  Fed.  Caa.  No.  7,597. 


Sec.  756.  [Time  of  return.]  Any  person  to  whom  such  writ  is  directed 
shall  make  due  return  thereof  withixi  three  days  thereafter,  unless  the 
party  be  detained  beyond  the  distance  of  twenty  miles ;  and  if  beyond  that 
distance  and  not  beyond  a  distance  of  a  hundred  miles,  within  ten  days; 
and  if  beyond  the  distance  of  a  hundred  miles,  within  twenty  days.    [B.  8.] 


Act  of  Feb.  6,  1867,  eh.  28,  14  Stat.  L.  886. 
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History  of  aection.— "This  section  was 
taken  almost  literally  from  the  -  Habeas 
Corpus  Act,  ch.  2  of  the  31st  Car.  II., 
which  was  designed  to  remedy  procrastina- 
tion and  trifling  with  the  writ.  Prior  to 
that  Act  the  mode  of  compelling  a  return 
was  by  taking  out  an  alias  and  then  a 


pluriea  writ,  and  thereafter  issuing  an 
attachment.  A  reasonable  time  has  al* 
ways  been  allowed  for  making  the  return, 
and  it  is  not  to  be  presumed  that  one  will 
not  be  made."  Ex  p.  Baez,  (1900)  177 
U.  S.  378,  20  S.  Ct.  673,  44  U.  S.  (L.  ed.) 
813. 


Sec.  757.  [Form  of  return.]  The  person  to  whom  the  writ  is  directed 
shall  certify  to  the  court,  or  justice,  or  judge  before  whom  it  is  returnable 
the  true  cause  of  the  detention  of  such  party.    [B.  8,] 

Act  of  Feb.  6,  1867,  ch.  28,  14  Stat.  L.  385. 

Return,  by  whom  signed. —  A  return 
should  be  signed  by  the  person  to  whom 
the  writ  is  directed,  or  should  be  accom- 
panied by  an  explanation  why  that  is  not 
done.  Seayey  v.  Seymour,  (1871)  3  Cliff. 
489,  21  Fed.  Cas.  No.  12,696. 

Verity  of  return. —  Where  a  case  is 
heard  upon  exceptions  or  demurrer  to  the 
return,  its  averments  must  be  taken  as 
true.  Crowley  v,  Christensen,  (1890)  137 
U.  S.  86,  11  S.  Ct.  13,  34  U.  S.  (L.  ed.) 
620;  Stretton  v,  Rudy,  (C.  C.  A.  6th  Cir. 
1910)   176  Fed.  727,  101  C.  C.  A.  223. 

And  if  a  return  is  neither  demurred  to 
nor  denied,  nor  in  any  wise  put  at  issue, 
it  is  to  be  taken  as  conclusive  of  the 
facts  therein  set  forth.  In  re  Lawler, 
(N.  D.  Qa.  1889)  40  Fed.  233. 

Sufficiency  of  return. — A  return  by  a 
United  States  marshal,  that  the  petitioner 
had  been  arrested  and  carried  out  of  the 
district  by  order  of  the  war  department, 
and  that  the  mandate  of  the  writ  could 
not  be  obeyed,  was  a  sufficient  return.  Ea 
p.  Benedict,  (1862)  3  Fed.  Cas.  No.  1,292. 

A  return  showing  that  petitioner  was 
held  by  the  chief  of  police  of  the  city 
under  a  commitment  stating  that  he  had 
been  convicted  of  a  misdemeanor  and  sen- 
tenced to  pay  a  fine,  with  the  alternative 
of  imprisonment,  but  not  showing  under 
what  particular  ordinance  he  was  con- 
victed, was  held  sufficient  where  the  de- 
fects complained  of  were  supplied  by  the 
all^ations  of  the  petition  and  proofs  of- 
fered by  the  petitioner.  In  re  Ah  Toy, 
(1891)  45  Fed.  796. 

Where  the  return  to  a  writ  of  habeas 
corpus  fails  to  show  that  the  caption  and 
detention  of  the  prisoner  were  legal  and 
valid  at  the  time  of  the  issuance  of  the 
writ,  be  must  be  discharged.  In  re  Doo 
Woon,  (D.  C.  Ore.  1883)   18  Fed.  898. 

A  return  by  the  proper  immigration 
authorities,  stating  that  they  had  decided 


adversely  to  admission  of  an  alien  peti- 
tioner, is  not  only  sufficient  but  conclu- 
sive. Even  if  it  had  not  been  so  decided 
when  the  writ  was  applied  for,  the  signing 
of  sudi  a  return  is  itself  a  decision.  In 
re  Chin  Yuen  Sing.  (S.  D.  N.  Y.  1894) 
66  Fed.  671. 

But  where  the  return  of  the  immigra- 
tion commissioner  showed  that  the  re- 
lator was  detained  for  a  special  inquiry 
in  conformity  with  the  provisions  of  law, 
that  such  inauiry  was  had  and  that  at 
least  threflgH)!  •  the  inspectors  found  and 
decided  that; the  relator  was  an  alien  and 
was  a  person,  likely  to  become  a  public 
charge,  and  as  such  was  of  a  class  of 
aliens  excluded  by  law  "in  accordance 
with  department  circular  No.  172,  dated 
October  19,  1897,"  it  was  held  that  the 
concluding  clause  indicated  that  the  in- 
spectors rendered  their  decision  because 
they  felt  constrained  to  render  such  de- 
cision by  reason  of  some  instructions  from 
the  Treasury  Department.  Such  return 
indicated  no  decision  by  the  inspectors  and 
was  not  a  bar  to  an  inquiry  into  the  facts 
on  habeas  corpus.  In  re  Kommehl,  (S. 
D.  N.  Y.  1898)  87  Fed.  314. 

And  likewise  returns  in  immigration 
proceedings  which  set  forth  no  facts,  but 
allege  mere  conclusions  of  law,  are  insuffi- 
cient. Stretton  v.  Shaheen,  (C.  C.  A.  5th 
Cir.  1910)  176  Fed.  736,  100  C.  C.  A.  389. 

Supplemental  return. —  Where  the  rea- 
sons appear  ample  upon  which  to  base  an 
order  for  vacating  a  prior  order  of  dis* 
charge  made  upon  a  habeas  corpus  pro- 
ceeding, a  supplemental  return  containing 
matter  relevant  to  the  question  whether 
the  order  of  discharge  should  be  vacated, 
and  pertinent  as  a  further  justificati(»i 
for  detaining  the  petitioner,  may  be  filed, 
although  it  is  not  the  approved  practice. 
Tiberg  v.  Warren,  (C.  C.  A.  9th  Cir. 
1911)    192  Fed.  458,  112  C.  C.  A.  696. 


Sec.  758.  [Body  of  the  party  to  be  produced.]  The  person  making 
the  return  diall  at  the  same  time  bring  the  body  of  the  party  before  the 
judge  who  granted  the  writ.    [R.  8.] 

Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L.  386. 


Liability  for  escape  of  prisoner. — Where 
a  sheriff  in  obedience  to  a  writ  of  habeas 


corpus  makes  a  proper  return  and  bringra 
his  prisoner  before  the  court  which  issued 
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the  writ,  the  safe-keeping  of  the  prisoner 
while  he  is  before  the  court  is  entirely 
under  its  control  and  direction.  The 
sheriff  is  accordingly  not  responsible  for 
the  escape  of  the  prisoner  while  thus  in 
the  custody  of  the  court,  and  before  a 
remand  or  other  order  placing  new  duties 
on  him.  Barth  tr.  Clise,  (1870)  12  Wall. 
400,  20  U.  S.  (L.  ed.)   393. 

Prodnction  of  body.— A  wilful  failure 
to  make  a  complete  return  by  the  produce 


tion  of  the  body  as  ordered  in  the  writ  is 
punishable  as  a  contempt  of  court.  JEw  p. 
Young,  (E.  D.  Tenn.  1892)  50  Fed.  526. 
But  in  some  cases,  notably  in  inunigra- 
tion  proceedings,  it  is  not  infrequently 
the  practice,  originating  in  cases  where 
the  alien  has  some  contagious  disease,  to 
dispense  with  the  production  of  the  body 
in  court.  U.  S.  v.  Williams,  (S.  D.  N.  Y. 
1913)   203  Fed.  292. 


Sec.  759.  [Day  for  hearing.]  When  the  writ  is  returned,  a  day  shall 
be  set  for  the  hearing  of  the  cause,  not  exceeding  five  days  thereafter,  unless 
the  party  petitioning  requests  a  longer  time.    [B.  S.] 

Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L.  385. 

Sec.  760.  [Denial  of  return,  counter-aUegations,  amendments.]    The 

petitioner  or  the  party  imprisoned  or  restrained  may  deny  any  of  the  facts 
set  forth  in  the  return,  or  may  allege  any  other  facts  that  may  be  material 
in  the  case.  Said  denials  or  allegations  shall  be  under  oath.  The  return 
and  all  suggestions  made  against  it  may  be  amended,  by  leave  of  the  court, 
or  justice,  or  judge,  before  or  after  the  same  are  filed,  so  that  thereby  the 
material  facts  may  be  ascertained.  [B.  8.] 
Act  of  Feh.  6,  1867,  ch.  28,  14  Stat.  L.  386. 

Scope  of  t^ayerse  to  return^—  In  a  ha- 
beas corpus  proceeding  to  secure  the  dis- 
charge of  an  alien  alleged  to  be  unlaw- 
fully detained  for  deportation  the  return 
cannot  justify  the  detention  of  the  alien 
by  anything  done  after  the  return  day  of 
the  writ,  and  a  traverse  to  such  a  return 
must  not  include  anything  subsequent  to 
that  date.  Em  p.  Avakian,  (D.  C.  Mass. 
1910)   188  Fed.  688. 

Effect  of  failure  to  traverse  return. — 
Where  the  facts  set  fprth  in  the  return 
are  not  traversed  onW  questions  of  law 
are  raised.  Haas  v.  Henkel,  (S.  D.  N.  Y. 
1909)  166  Fed.  621,  affirmed  on  other 
grounds  (1910)  216  U.  S.  462,  30  S.  Ct. 
249,  54  U.  S.  (L.  ed.)  569,  17  Ann.  Gas. 
1112. 

And  the  court  is  not  authorized  to  so 
outside  of  the  return  for  the  facts  in  the 
case.  Moore  i?.  U.  S.,  (C.  C.  A.  6th  Cir. 
1908)  169  Fed.  701,  86  C.  C.  A.  669. 

The  averments  of  the  answer  to  the 
return  will  be  taken  as  denied  by  the 
respondent,  as  no  further  pleading  is 
required  by  the  statute.  In  re  Leary, 
(1879)  10  Ben.  197,  15  Fed.  Gas.  No. 
8,162. 

In  People  t?.  McLeod,  (1841)  1  Hill 
(N.  Y.)  377,  37  Am.  Dec.  328,  it  was 
held  that  the  provision  of  the  state  statute 


(2  N.  Y.  Rev.  Stat.  471,  sec.  50)  permit- 
ting a  party  on  habeas  corpus  "  to  deny  the 
truth  of  the  return  and  allege  matters 
showing  that  he  is  entitled  to  be  dis- 
charged" was  not  intended  to  give  him 
the  right  to  go  behind  the  indictment  and 
prove  that  he  is  not  guilty  by  aflSdavit. 
At  common  law  it  was  doubtful  whether 
the  prisoner  could  question  the  truth  of 
the  return  or  overcome  it,  by  showing 
extrinsic  matter  upon  the  pomt  of  the 
authority  to  imprison.  The  statute  in 
question  was  passed  to  obviate  the  oppres- 
sion that  might  sometimes  arise  from  the 
necessity  of  holding  a  return  to  be  final 
and  conclusive  which  is  false  in  fact,  or 
if  true,  depending  for  its  validity  on  the 
act  of  a  magistrate  or  court  that  can  be 
shown  by  proofs  aliunde  to  have  Ibeen 
destitute  of  jurisdiction.  See  the  ad- 
verse unofficial  review  of  this  case  added 
as  an  appendix  to  (1841)  26  Wend.  663. 

Collateral  attack  on  judgments.— This 
section  does  not  change  the  well-settled 
rule  of  law  in  relation  to  the  conclusive 
effect  of  a  judgment  of  a  court  of  com- 
petent jurisdiction  as  to  all  matters  prop- 
erly before  the  court,  and  embraced  m  its 
judgment,  as  against  a  collateral  attack. 
In  re  Tsu  Tse  Mee,  (1897)  81  Fed.  702. 


Sec.  761.  [Summary  hearing;  disposition  of  party.]  The  court,  or 
justice,  or  judge  shall  proceed  in  a  summary  way  to' determine  the  facts  of 
the  case,  by  hearing  the  testimony  and  arguments,  and  thereupon  to  dispose 
of  the  party  as  law  and  justice  require.    [B.  8.] 

Act  of  Feb.  5,  1867,  ch.  28,  14  Stat  L.  385. 
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Applicability  to  Supreme  Court. —  This 
statute  is  applicable  to  the  Supreme  Court, 
whether  it  is  exercising  its  original  or 
appellate  jurisdiction.  Storti  v.  Massa- 
chusetts, (1901)  183  U.  S.  138,  22  S.  Ct. 
72,  46  U.  S.  (L.  ed.)   120. 

Scope  of  hearing. —  "When  a  person 
under  arrest  applies  for  discharge  on 
writ  of  habeas  corpus  the  issue  presented 
is  whether  he  is  unlawfully  restrained  of 
his  liberty.  R.  S.  sec.  752  [supra,  p.  448]. 
But  there  is  no  unlawful  restraint  where 
he  is  held  under  a  valid  order  of  commit- 
ment, so  that  in  strict  logic  the  inquiry 
might  extend  to  the  legal  sufficiency  of  the 
order.  In  view,  however,  of  the  nature 
of  the  writ  and  of  the  character  of  the 
detention  under  a  warrant,  no  hard  and 
fast  nile  has  been  announced  as  to  how 
far  the  court  will  go  in  passing  upon 
questions  raised  in  habeas  corpus  pro- 
ceedings. In  cases  which  involve  a  con- 
flict of  jurisdiction  between  state  and 
federal  authorities,  or  where  the  treaty 
rights  and  obligations  of  the  United 
States  are  involved,  and  in  that  class  of 
cases  pointed  out  in  Ex  p.  Royall,  [1886] 
117  XJ.  8.  241,  29  U.  S.  (L.  ed.)  868,  6 
S.  Ct.  734;  Ex  p.  Lange,  [1873]  18  Wall. 
163,  21  U.  S.  (L.  ed.)  872;  New  York  v, 
Eno,  [1894]  155  U.  S.  89,  39  U.  S.  (L.  ed.) 
80,  15  S.  Ct.  30;  In  re  Lonev,  [1890]  134 
U.  S.  372,  33  U.  S.  (L.  ed.)  949,  10  S.  Ct 
584,  the  court  hearing  the  application  will 
carefully  inquire  into  any  matter  involv- 
ing the  legality  of  the  detention,  and 
remand  or  discharge,  as  the  facts  may 
require.  But,  barring  such  exceptional 
cases,  the  general  rule  is  that,  on  such 
applications,  the  hearing  should  be  con- 
fined to  the  single  question  of  jurisdic- 
tion, and  even  that  will  not  be  decided 
in  eveiy  case  in  which  it  is  raised.  For 
otherwise  the  *  habeas  corpus  courts  could 
thereby,  draw  to  themselves,  in  the  first 
instance,  the  control  of  all  prosecutions 
in  state  and  federal  courts.'  To  estab- 
lish a  general  rule  that  the  courts  on 
habeas  corpus,  and  in  advance  of  trial, 
should  determine  every  jurisdictional 
question,  would  interfere  with  the  admin- 
istration of  the  criminal  law  and  afford 
a  means  by  which,  with  the  existing  right 
of  appeal,  delay  could  be  secured  when  the 
Constitution  contemplates  that  there  shall 
be  a  speedy  trial,  both  in  the  interest  of 
the  public,  and  as  a  right  to  the  defend- 
ant.'^ Henry  v,  Henkel,  (1914)  235  U.  S. 
219,  36  S.  Ct.  54,  59  U.  S.  (L,  ed.)  203. 

"  The  question  has  been  before  this 
court  in  many  cases  —  some  on  original 
application  and  others  on  writ  of  error; 
in  proceedings  which  began  after  arrest 
and  before  commitment;  after  commit- 
ment and  before  conviction;  after  convic- 
tion and  before  review.  The  applications 
were  based  on  the  ground  of  the  insuffi- 
ciency of  the  charge,  the  insufficiency  of 
the  evidence,  or  the  unconstitutionality  of 
the   statute,   state   or   federal,   on   which 


the  charge  was  based.  In  tome  of  the 
cases  the  applicants  have  advanced  the 
same  arguments  that  are  here  pressed, 
including  that  of  the  hardship  ot  being 
taken  to  a  distant  state  for  trial  upon 
an  indictment  alleged  to  be  void.  But  in 
all  these  instances,  and  notwithstanding 
the  variety  of  forms  in  which  the  ques- 
tion has  been  presented,  the  court,  with 
the  exceptions  named,  has  uniformly  held 
that  the  hearing  on  habeas  corpus  is  not 
in  the  nature  of  a  writ  of  error,  nor  is  it 
intended  as  a  substitute  for  the  functions 
of  the  trial  court.  Manifestly,  this  is  true 
as  to  disputed  questions  of  fact,  and  it  is 
equally  so  as  to  disputed  matters  of 
law,  whether  they  relate  to  the  sufficiency 
of  the  indictment  or  the  validly  of  the 
statute  on  which  the  charge  is  based. 
These  and  all  other  controverted  matters 
of  law  and  fact  are  for  the  determination 
of  the  trial  court.  If  the  objections  are 
sustained  or  if  the  defendant  is  acquitted, 
he  will  be  discharged.  If  they  are  over- 
ruled and  he  is  convicted,  he  has  his  right 
of  review  (Kaizo  v.  Henry,  [1908]  211 
U.  S.  148,  53  U.  S.  (L.  ed.)  126,  29  S.  Ct. 
41).  The  rule  is  the  same  whether  he  is 
committed  for  trial  in  a  court  within 
the  district,  or  held  under  a  warrant  of 
removal  to  another  state.  He  cannot,  in 
either  case,  anticipate  the  regular  course 
of  proceeding  by  alleging  a  want  of  juris- 
diction, and  demanding  a  ruling  thereon 
in  habeas  corpus  proceedings."  Walters  v, 
McKinnis,  (N.  D.  Pa.  1915)  221  Fed.  746. 

In  the  case  of  In  re  Mayfleld,  (1891) 
141  U.  S.  107,  11  S.  Ct  939,  36  U.  S. 
(L.  ed.)  635,  the  court  said:  "  This  court 
has  held  ...  in  a  multitude  of  cases, 
that  it  had  power  to  inquire  with  regard 
to  the  jurisdiction  of  the  inferior  court, 
either  in  respect  to  the  subject  matter  or 
to  the  person,  even  if  such  inquiry  involved 
an  examination  of  facts  outside  of,  but 
not  inconaistent  with,  the  record." 

There  is  plenty  of  authority  to  the 
effect  that  the  federal  court  is  not  con- 
cluded by  the  return  showing  commitment 
by  the  state  court,  or  by  the  indictment  or 
information,  as  the  case  may  be,  but  may 
inquire  from  the  facts  before  the  court, 
by  proof  aliunde,  whether  or  not  the 
alleged  acts  charged  as  a  violation  of  the 
state  laws  were  done  ''in  pursuance  of  a 
law  of  the  United  States,  or  of  an  order, 
process,  or  decree  of  a  court  or  judge 
thereof."  Walker  v.  Lea,  (1891)  47  Fed. 
646;  In  re  Marsh,  (1892)  61  Fed.  277; 
Campbell  v.  Waite,  (C.  C.  A.  1898)  88 
Fed.  102,  69  U.  S.  App.  734,  31  C.  C.  A. 
403;  In  re  Houston,  (1899)  94  Fed.  119; 
Griffin's  Case,  (1869)  Chase  364,  11  Fed. 
Cas.  No.  6,816;  Ex  p.  Jenkins,  (1863)  2 
Wall.  Jr.  C.  C.  521,  13  Fed.  Cas.  No.  7,269; 
Ex  p.  Sifford,  (1857)  5  Am.  L.  Reg.  659, 
22  Fed.  Cas.  No.  12,848;  U.  S.  v.  McClay, 
(1877)  4  Cent.  L.  J.  255,  26  Fed.  Cas 
No.   15,660.     See  also  Robb  v.  Connolly, 
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(1884)    111  U.  S.  624,  4  S.   Ct.  644,  28 
U.  S.  (L.  ed.)  542. 

It  has  been  held  however  that  where  a 
person  is  held  on  process  on  a  final  judg- 
ment, after  conviction  on  a  trial  on  an 
indictment,  and  a  habeas  corpus  is  issued, 
and  the  return  to  the  writ  states  the 
process  as  the  cause  of  detention,  the 
*^ facts"  the  court  is  required  to  deter- 
mine, either  on  such  return  alone  or  by 
the  aid  of  a  certiorari,  are  the  final  judg- 
ment, the  conviction,  the  fact  of  a  trial, 
and  the  indictment.  The  particulars  of 
the  evidence  which  led  to  the  conviction 
are  no  part  of  such  "  facts."  In  re  Stupp, 
(1875)  12  Blatchf.  501,  23  Fed.  Cas.  No. 
13,563. 

In  U.  S.  V.  Ames,  (N.  D.  111.  1899)  96 
Fed.  453,  it  was  held  that  where  an  Act 
of  Congress  was  of  doubtful  validity  it 
was  not  for  the  Circuit  Court,  upon  the 
hearing  of  a  petition  upon  a  writ  of 
habeas  corpus,  to  hold  the  law  unconsti- 
tutional, U.  S.  V,  Ames,  (N.  D.  111.  1899) 
95  Fed.  453. 

Contempt  for  refusing  to  testify. —  In  a 
habeas  corpus  proceeding  to  secure,  one's 
discharge  from  imprisonment  resulting 
from  his  refusal  to  testify  on  the  ground 
that  to  do  so  would  tend  to  incriminate 
him  the  court  said:  "The  first  question 
for  consideration  in  this  hearing  is  how 
far  this  court  may  look  beyond  the  com- 
mitment and  its  recitals  into  the  evidence 
and  circumstances  upon  which  the  commit- 
ting court  acted.  It  is  and  must  be  con- 
ceded that  the  court  had  full  jurisdiction 
to  try  the  indictment,  to  issue  the  subpoena 
which  brought  the  witness  to  the  stand, 
and  to  direct  him  to  be  sworn.  It  had  ju- 
risdiction over  the  defendants  and  over  the 
cause.  But  the  act  of  the  court  here 
complained  of,  while  in  the  course  of  the 
trial  of  the  indictment  and  of  the  defend- 
ants, concerned  one  who  was  not  a  party 
to -the  proceeding;  and  the  jurisdiction  of 
the  court  with  reference  to  the  witness  is 
distinct  from,  though  it  grows  out  of,  the 
jurisdiction  to  try  the  indictment.  It  is 
possible  that  the  witness,  by  a  direct  pro- 
ceeding in  error  as  from  a  criminal  case, 
might  have  the  validity  of  his  sentence 
inquired  into  by  an  appellate  court. 
Whether  this  be  true  or  not,  it  is  unneces- 
sary to  decide.  It  is  clear  that  the  de- 
cisions of  the  Supreme  Court  require  this 
court  to  hold  that,  upon  such  a  question 
as  this,  the  testimony  and  facts  upon 
which  the  court  acted  in  committing  the 
witness  may  and  must  be  considered  by 
the  court  before  which  the  validity  of  the 
commitment  is  to  be  tested  in  a  collateral 
wav  upon  habeas  corpus.  In  the  Counsel- 
man  Case,  [1892]  142  U.  S.  547  [12  S.  Ct. 
195,  35  U.  S.  (L.  ed.)  1110]  the  whole 
proceeding,  together  with  all  the  evidence 
given  by  the  witness  and  the  action  of  the 
court,  was  examined  on  habeas  corpus. 
In  the  case  of  Em  p.  Fisk,  [1886]  113  U.  S. 
713,   5   S,   Ct.    724    [28   U.   S.    (L.   cd.) 


1117],  the  question  was  on  habeas  corpus 
to  determine  the  validity  of  the  conunit- 
ment  for  contempt  of  a  party  defendant 
to  an  action  removed  to  the  federal  court 
from  the  state  court  in  New  York,  for  his 
refusal  to  answer  a  question  put  to  him  in 
a  proceeding  authorized  by  a  statute  of 
the  state  for  the  examination  of  defend- 
ants before  a  master  prior  to  the  trial. 
In  that  case  the  court  held  that  the  statu- 
tory procedure  was  not  applicable  to  the 
federal  court,  and  therefore  that  the  court 
was  without  power  to  compel  a  witness  to 
answer  in  such  proceeding,  and  that  the 
commitment  was  void.  Ih  that  case  the 
entire  proceeding  before  the  circuit  court 
was  considered  by  the  supreme  court.  The 
question  whether  the  statute  applied  to 
the  examination  of  witnesses  in  a  federal 
court  was  a  mere  matter  of  procedure, 
which,  with  reference  to  the  cause  under 
consideration  by  the  court,  could  not  affect 
its  jurisdiction.  It  had  the  power  to  de- 
cide whether  that  procedure  should  be 
followed  in  the  cause,  and  a  judgment 
rendered  by  it  in  the  cause  would  not 
have  been  void,  even  though  reached  by 
evidence  obtained  in  accordance  with  the 
state  statute;  but  when  the  statute  was 
used  as  the  basis  for  a  commitment  for 
contempt  by  a  witness  who  declined  to 
answer,  its  application  to  the  federal  prac- 
tice did  affect  the  power  and  jurisdiction 
of  the  court  to  commit  the  witness  whose 
testimony  was  invoked  under  it.  In  the 
light  of  the  Counselman  Case  and  the 
case  of  Ew  p.  Fisk,  the  duty  of  this  court 
to  examine  into  and  consider  the  facts 
upon  which  the  trial  court  acted  in  com- 
mitting the  petitioners  cannot  be  doubted. 
If  the  petitioners,  in  their  refusal  to  an- 
swer the  questions,  were  within  the  pro- 
tection of  the  fifth  amendment  to  the  con- 
stitution, the  power  of  the  court  to  com- 
mit them  for  their  refusal  was  exceeded, 
and  the  invalidity  of  the  commitment 
may  be  declared  in  this  collateral  inquiry." 

Bill  of  exceptions. —  Upon  habeas  cor- 
pus to  inquire  into  a  detention  under  a 
conviction  in  a  federal  Circuit  Court, 
affirmed  by  the  proper  Circuit  Court  of 
Appeals,  the  bill  of  exceptions  cannot  be 
examined  with  a  view  to  determining 
whether  there  was  any  testimony  to  sup- 
port the  accusation.  Harlan  v.  McGourin, 
(1910)  218  U.  S.  442,  31  S.  Ct.  44,  54 
U.  S.  (L.  ed.)   1101,  21  Ann.  Cas.  849. 

"  The  bill  of  exceptions  is  not  a  part  of 
the  record  of  a  judgment  into  which  a 
court  may  look,  in  a  proceeding  where 
the  judgment  is  collaterally  attacked.  It 
is  only  a  part  of  the  record  in  direct  pro- 
ceedings on  error  for  the  examination  of 
a  reviewing  court,  and  can  never  be  con- 
sidered in  habeas  corpus  to  test  the  valid- 
ity of  the  judgment."  In  re  Haskell, 
(1892)   52  Fed.  795. 

Jury  trial. — ^A  jury  trial  is  not  neces- 
sary in  order  to  determine  the  facts  of 
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the  case.  U.  S.  v.  Lipsett,  (1907)  156 
Fed.  65. 

Petitioner  as  competent  witness. — ^A 
proceeding  by  habeas  corpus  is  a  "  civil 
action "  and  not  a  criminal  proceeding, 
and  the  petitioner  is  therefore  a  compe- 
tent witness  in  his  own  behalf.  In  re 
Reynolds,  (1867)  3  Hughes  559,  20  Fed. 
Cas.  No.  11,720.  See  also  Goldsmith  v. 
Valentine,  (1910)  3«  App.  Cas.  (D.  C.) 
63. 

Weighing  evidence. —  In  the  federal 
courts  it  is  well  settled  that  upon  habeas 
corpus  the  court  will  not  weigh  the  evi- 
dence, although,  if  there  is  an  entire  lack 
of  evidence  to  support  the  accusation,  the 
court  may  order  his  discharge.  Price  v. 
Henkel,  (1910)  216  U.  S.  488,  30  S.  Ct. 
257,  54  U.  S.  (L.  ed.)  681,  following  Hyde 
c.  Shine,  (1905)  199  U.  S.  62,  25  S.  Ct. 
760.  50  U.  S.  (L.  ed.)  90. 

Discretion  of  court. —  "The  injunction 
to  hear  the  case  summarily,  and  thereupon 
*  dispose  of  the  party  as  law  and  justice 
require '  does  not  deprive  the  court  of  dis- 
cretion as  to  the  time  and  mode  in  whidi 
it  will  exert  the  powers  conferred  upon 
it.  That  discretion  should  be  exercised 
in  the  light  of  the  relations  existing,  un- 
der our  system  of  government;  between  the 
judicial  tribunals  of  the  Union  and  of 
the  states,  and  in  recognition  of  the  fact 
that  the  public  good  requires  that  those 
relations  be  not  disturbed  by  unnecessary 
conflict  between  courts  equally  bound  to 
guard  and  protect  rights  secured  by  the 
Constitution."  Ex  p.  Royall,  (1886)  117 
U.  S.  241,  6  S.  Ct.  734,  29  U.  S.  (L.  ed.) 
868.  See  also  Minnesota  v,  Brundage, 
(1901)  180  U.  S.  499,  21  S.  Ct.  455,  45 
U.  S.   (L.  ed.)   639. 

When  a  sentence  pronounced  was  in  vio- 
lation of  the  statutes  of  the  United  States, 
the  action  of  the  court  was  in  that  matter 
in  excess  of  its  jurisdiction  and  void,  but 
the  Supreme  Court  may  delay  the  dis- 
charge of  the  petitioner  for  such  reason- 
able time  as  may  be  necessary  to  have  him 
taken  before  the  court  where  the  judg- 
ment was  rendered,  that  the  defects  of 
jurisdiction  which  are  the  subject  of 
complaint  may  be  corrected.  Medley,  Pe- 
titioner, (1890)  134  U.  S.  160,  10  S.  Ct. 
384,  33  U.  S.  (L.  ed.)  835;  In  re  Bonner, 
(1894)  151  U.  S.  242,  14  S.  Ct.  323,  38 
U.  S.  (L.  ed.)  149;  In  re  Christian, 
(1897)  82  Fed.  Id9;  In  re  Gut  Lun, 
(1897)  84  Fed.  323:  De  Bara  v,  U.  S., 
(C.  C.  A.  1900)  99  Fed.  942,  40  C.  C.  A. 
194;  Ex  p.  Davis,  (1901)   112  Fed.  139. 

Reference  to  guardian  ad  litem  to  find 
facts. —  This  provision,  as  it  now  stands, 
apparently  governs  all  proceedings  based 
on  a  petition  conforming  to  R.  S.  sec.  754 
{ewpra,  p.  462),  and  sm  order  of  the  court, 
referring  the  case  to  a  guardian  ad  litem 
of  the  petitioner,  to  determine  the  law  and 
facts  on  such  evidence  as  he  might  choose 
to  hear  and  consider,  may  properly  be 
made,  when  the  order  does  not  direct  a  dis- 


continuance of  the  suit,  or  ^ve  the  guard- 
ian ad  litem  an  absolute  right  so  to  dis- 
continue, or  conclude  the  court  to  act  on 
his  election.  King  v,  McLean  Asylum, 
(C.  C.  A.  1894)  64  Fed.  331,  21  U.  8. 
App.  481,  12  C.  C.  A.  145,  26  L.  R.  A. 
784. 

"  Dispose  of  the  party  as  law  and  Jus- 
tice require.''— -If  the  "party"  is  held 
in  custody  in  violation  of  the  Constitution 
or  a  law  of  the  United  States,  or  for  an 
act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  he  must  be  dis- 
charged. In  re  Neagle,  (1890)  135  U.  S. 
1,  10  S.  Ct.  658,  34  U  S.  (L.  ed.)  55; 
In  re  Anderson,  (1899)  94  Fed.  487;  Wal- 
ters V.  McKinnis,  (N.  D.  Pa.  1916)  221 
Fed.  746. 

In  Medley,  Petitioner,  (1890)  134  U.  S. 
160,  10  S.  Ct.  384,  33  U.  S.  (L.  ed.)  835, 
the  prisoner  under  sentence  of  death  pro- 
nounced by  a  Colorado  court  applied  for 
a  writ  of  habeas  corpus  on  the  ground 
that  the  statute  under  which  he  was  sen- 
tenced was  materially  different  from  Uiat 
which  existed  when  the  crime  was  com- 
mitted, an  additional  punishment  being 
provided  for,  and  was  therefore  an  ex  post 
facto  law.  The  Supreme  Court  said: 
''These  considerations  render  it  our  duty 
to  order  the  release  of  the  prisoner  from 
the  custody  of  the  warden  of  the  peniten- 
tiary of  Colorado,  as  he  is  now  held  by 
him  under  the  judgment  and  order  of  the 
court.  A  question  suggests  itself,  how- 
ever, to  the  court  which  is  not  a  little 
embarrassing,  and  which  was  not  pre- 
sented by  counsel  in  the  argument  of  the 
case.  This  consideration  arises  from  the 
fact  that  there  does  not  seem  to  be  in 
th€  record  before  us  any  error  in  the  pro- 
ceedings of  the  court  on  the  trial  and  the 
verdict  of  the  jury,  by  which  the  party 
was  convicted  of  murder  in  the  first  de- 
gree. It  is  only  when  the  sentenoe  or 
judgment  of  the  court  upon  that  verdict 
is  entered  that  the  error  of  the  proceed- 
ings commences.  When,  in  the  language 
of  the  judgment  of  the  court,  the  prisoner 
was  order^  to  be  '  kept  by  the  warden  of 
the  penitentiary  in  solitary  confinement 
until  the  day  of  his  execution,'  and  when 
the  knowledge  of  the  day  and  the  hour  of 
his  execution  was  by  the  statute  to  be 
withheld  from  him,  the  Constitution  of 
the  United  States  was  violated  because 
the  additional  punishments  were  inflicted 
on  him  by  reason  of  the  direction  of  the 
statute,  which  we  have  just  seen  was  an 
ex  post  facto  law,  and  in  those  respects 
void  as  being  forbidden  by  the  Consti- 
tution of  the  United  States.  If  this  were 
a  writ  of  error  to  the  Supreme  Court  of 
Colorado,  as  Kring's  case  was  a  writ  of 
error  to  the  Supreme  Court  of  Missouri, 
our  duty  would  be  plain,  namely,  to  re- 
verse the  judgment  for  the  error  found 
in  it  and  remand  the  case  to  the  state 
court  for  further  proceedings.  If  such 
were  the  case  before  us  our  duty  would 
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oe  to  reverse  the  judnnent  and  remand 
the  case  to  the  court  helow  to  deal  with 
the  prisoner  in  the  face  of  the  fact  that 
a  verdict  of  guilty,  which  was  valid  and 
legal,  remains  unenforced.    But  under  the 
writ  of  habeas  corpus  we  cannot  do  any- 
thing else  than  discharge  the  prisoner  from 
the  wron^ul  confinement  in  the  peniten- 
tiary under  the  statute  of  Colorado   in- 
valid as  to  this  case.     The  language  of 
the    aft  of   Congress,   however,   seems  to 
have  contemplated  some  emergency  of  the 
kind  now  before  us.     Section  761  of  the 
Revised  Statutes  declares  that  the  court, 
or    justice,   or   judge    (before   whom   the 
prisoner    may    be    brought    by    writ    of 
habeas  corpus)    shall  proceed  in  a  sum- 
mary way  to  determine  the  facts  of  the 
case  b^  hearing  the  testimony  and  argu- 
ment,  and   thereupon   to   dispose   of   the 
party  as  law  and  justice  require.     What 
disposition    shall    we   now   make   of    the 
prisoner,  who  is  entitled  to  his  discharge 
from  the  custody  of  the  warden  of  the 
penitentiary   under  the   order   and  judg- 
ment  of   the   court,   because,   within   the 
language  of  section  753  [supra,  p.  449],  he 
is  in  custody  in  violation  of  the  Constitu- 
tion   of   the 'United   States,   but  who   is, 
nevertheless,  guilty,  as  the  record  before 
us  shows,  of  the  crime  of  murder  in  the 
first  degree  ?  We  do  not  think  that  we  are 
authorized  to  remand  the  prisoner  to  the 
custody  of  the  sheriff  of  the  proper  county 
to  be  proceeded  against,  in  the  court  of 
Colorado  which  condemned  him,  in  such  a 
manner  as  they  may  think  proper,  because 
it  is  apparent  that  while  the  statute  under 
whi<!h  he  is  now  held  in  custody  is  an 
ex  post  facto  law  in  regard  to  his  ofTense, 
it  repeals  the  former   law,  under,  which, 
he  might  otherwise  have  been  punished, 
and  we  are  not  advised  whether  that  court 
possesses  any  power  to  deal  further  with 
the  prisoner  or  not.     Such  a  question  is 
not   before   us,   because   it   has   not  been 
acted  upon  by  the  court  below,  and  it  is 
neither  our  inclination  nor  our  duty  to 
decide   what  the  court  may  or  what  it 
may  not  do  in  regard  to  the  case  as  it 
stands.    Upon  the  whole,  after  due  delib- 
eration, we  have  come  to  the  conclusion 
that  the  attorney  general  of  the  state  of 
Colorado  shall  be  notified  by  the  warden 
of  the  penitentiary  of  the  precise  time 
when  he  will  release  the  prisoner  from  hi.s 
custodv   under  the  present   sentence   and 
warrant    at    least    ten   days    beforehand, 
and  aft«r  doing  this,  and  at  that  time, 
he  shall  discharge  the  prisoner  from  his 
custody;   and  such  will  be  the  order  of 
this  court."    See  to  the  same  effect  Ex  p. 
Peeke,  (D.  C.  N.  J.   1906)  144  Fed.  1016, 
affirmed  (C.  C.  A.  3d  Cir.  1907)   153  Fed. 
166,  82  C.  C.  A.  340  J  U.  S.  v.  Carpenter, 
(C.  G.  A.  9th  Cir.  1907)   151  Fed.  214,  81 
C.  C.  A.  194,  10  Ann.  Cas.  509,  9  L.  R.  A. 
(N.  S.)   1043. 

Where  in  a  proceeding  under  this  sec- 
tion a  prisoner  makes  an  application  for 


a  discharffe  on  the  ground  that  the  court 
committed  an  error  in  passing  sentence, 
and  the  court,  on  finding  a  defect  in  such 
sentence,  remands  him  to  the  trial  court 
for  a  correction  of  the  same,  it  is  a  proper 
disposition  of  the  party  **  as  law  and  jus- 
tice require."  Bryant  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1914)  214  Fed.  61,  130  0.  C.  A. 
491. 

A  writ  of  habeas  corpus  must  be  denied 
if  it  be  apparent  that  the  only  result,  if 
the  writ  were  issued,  would  be  the  remand- 
ing of  the  petitioner  to' custody,  for  the 
object  of  the  writ  is  to  ascertain  whether 
the  prisoner  aj^plying  for  it  can  legally  be 
detained,  and  it  is  the  duty  of  the  court, 
justice  or  judge,  gfranting  the  writ,  on 
hearing,  "  to  dispose  of  the  party  as  law 
and  justice  may  require."  In  re  Board- 
man,  (1898)  169  U.  S.  39,  18  S.  Ct.  291, 
42  U.  S.  (L,  ed.)   663. 

It  has  been  held  that  a  defect  in  the 
warrant  is  no  ground  for  the  discharge 
of  the  petitioner  on  a  writ  of  habeas  cor- 
pus. The  rule  in  all  such  cases  made  ob- 
ligatory by  this  section  is  that  the  judge 
granting  the  writ  shall  on  the  hearing 
"dispose  of  the  party  as  law  and  justice 
reqiure."  This  means  not  as  law  and  jus- 
tice required  at  the  time  of  the  arrest, 
but  as  law  and  justice  require  at  the  time 
of  the  hearing.  Ong  Seen  t\  Burnett, 
(C.  C.  A.  9th  Cir.  1916)  232  Fed.  850, 
147  C.  C.  A.  44, 

In  proceedings  upon  habeas  corpus  the 
authority  of  the  courts  is  not  so  restricted 
as  to  compel  them  in  every  instance  either 
to  discharge  the  prisoner  absolutely  or  to 
remand  him  to  the  custody  of  the  person 
producing  him,  but  the  provision  empower- 
ing and  requiring  the  court  to  "  dispose 
of  the  party  as  law  and  justice  require," 
authorizes  the  court  to  commit  the  cus- 
tody of  the  party  to  any  one  showing  a 
right  thereto.  Motherwell  v.  U.  S,,  (C.  C. 
A.  1901)  107  Fed.  437,  48  C.  C.  A.  97, 
reversed  apparently  on  other  grounds 
(1902)  183  U.  S.  424,  22  S.  Ct.  195,  46 
U.  S.  (L.  ed.)  264,  auh  nom.  Tucker  v. 
Alexandroff,  wherein  the  power  of  the. 
court  to  order  the  return  of  seamen  de- 
serting from  foreign  ships,  in  the  absence 
of  treaty,  was  questioned. 

Removal  for  resentence. — The  petitioner 
was  held  by  a  United  States  marshal  for 
removal  to  the  district  in  which  he  had 
been  indicted  or  convicted  in  order  to  be 
resentenced.  The  court  said  tliat  while 
R.  S.  sec.  1014  (title  Cbiminal  Law,  vol. 
2,  p.  654)  does  not  authorize  the  removal 
of  a  party  for  any  other  purpose  than  for 
trial,  the  court  might  make  an  order  for 
removal  under  this  section.  In  re  Chris- 
tian, (1897)  82  Fed.  885. 

Stay  of  ezecution. —  The  Circuit  Court 
of  Appeals  will  stay  the  issuing  of  a  man- 
date of  affirmance  of  a  dismissal  by  the 
Circuit  Court  of  a  petition  for  habeas 
corpus  pending  the  decision  of  the  Su- 
preme  Court  upon   an  application   for  a 
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certiorari.  The  execution  of  a  sentence 
should  be  stayed  pending  the  final  deter- 
mination, unless  very  exceptional  circum- 
stances justify  the  court  in  refusing  to  do 
so.  Rose  V.  Roberts,  (C.  C.  A.  1900)  99 
Fed.  952,  40  C.  C.  A.  203. 

Confinement  in  another  federal  district. 
— Where  the  chief  officer  of  the  Chinese  ex- 
clusion laws  for  a  state,  in  his  return  to  a 
writ  of  habeas  corpus  directed  to  him, 
has  admitted  that  Chinese  persons  in 
whose  behalf  the. writ  was  issued  are  de- 
tained by  him,  and  has  obtained  a  stipu- 
lation waiving  their  production  in  court, 
the  court  has  jurisdiction  to  inquire  into 
the  legality  of  their  detention,  although 
they  may  in  effect  be  confined  in  another 
district  of  the  state.  Ex  p.  Fong  Yim, 
(1905)    134  Fed.  938. 

SufSciency  of  order  discharging  from 
custody. —  In  the  case  of  In  re  Urzua, 
(S.  D.  N.  Y.  1911)  188  Fed.  540,  it  was 
held  that  an  order  dismissing  a  writ  of 
habeas  corpus  entitled  in  the  Circuit  Court 
of  the  Southern  District  of  New  York 
was  manifestly  a  court  order,  and  it  was 
not  necessary  to  name  any  particular  term 
in  the  caption,  because  for  the  purposes 
of  issuing  and  disposing  of  writs  of  habeas 
corpus  the  court  was  always  open. 

Res  judicata.— It  has  been  held  that 
the  doctrine  of  res  judicata  does  not  apply 
in  habeas  corpus.  In  re  Kopel,  (S.  D. 
N.  Y.  1906)  148  Fed.  605.  But  see  con- 
tra, U.  S.  t\  Chung  Shee,  (S.  D.  Cal.  1895) 
71  Fed.  277,  affirmed  (C.  C.  A.  9th  Cir. 
1896)  76  Fed.  951,  44  U.  S.  App.  751,  22 
C.  C.  A.  639,  wherein  the  court  said: 
"Again,  it  has  been  held  that  in  proceed- 
ings upon  habeas  corpus  the  determination 
of  the  court  upon  the  facts  has  the  effect 
of  a  verdict  of  a  jury.  Bonnett  t*.  Bon- 
nett,  [1883]  61  la.  199,  16  N.  W.  91.  In- 
deed, the  authorities  without  exception 
seem  to  hold  that  when  a  person  has  been 
discharged  upon  habeas  corpus  the  issues 
of  law  and  fact  involved  are  res  adjudi- 
cata,  and  the  person  so  discharged  cannot, 
for  the  same  cause  be  again  lawfully 
arrested.  Church,  Hab.  Corp,  §  386 ;  Ew  p. 
Jilz,  [1876]  64  Mo.  205;  In  re  Crow, 
11884]  60  Wis.  349,  19  N.  W.  713;  Yates' 
Cas,  [1810]  6  Johns.  337.  On  this  point 
the  government  contends  that  *  in  the  fed- 
eral courts  the  doctrine  of  res  judicata  is 
not  applicable  to  a  decision  in  a  habeas 
corpus  proceeding/  and  cites  as  authorities 
Exp,  Kaine,  [1853]  3  Blatchf.  5,  [14]  Fed. 
Cas.  No.  7,597,  and  Ex  p.  Cuddy,  [S.  D. 
Cal.  1889]  40  Fed.  65.  Tliese  cases,  how- 
ever, so  far  from  sustaining,  are  against, 
the  government's  contention.  In  the  first 
the  court,  after  declaring  that  in  proceed- 
ings upon  a  writ  of  habeas  corpus  the  fed- 
eral courts  follow,  not  the  laws  and 
regulations  of  the  states,  but  the  common 


law  of  England,  proceeds  thus:  *  That,  ac- 
cording to  that  system  of  laws,  so  guarded 
is  it  in  favor  of  the  liberty  of  the  subject, 
the  decision  of  one  court  or  magistrate 
upon  the  return  to  the  writ,  refusing  to 
discharge  the  prisoner,  is  no  bar  to  the 
issuing  of  a  second  or  third  or  more  writs 
by  any  other  court  or  magistrate  having 
jurisdiction  of  the  case.'  Thus  it  will  be 
seen  from  this  opinion  that  it  is  only 
where  the  prisoner  is  remanded  that,  the 
decision  of  the  court  is  not  final.  The 
same  may  be  said  of  Ex  p.  Cuddy,  stipra. 
From  the  opinion  of  Justice  Field  in  this 
last  case  the  following  quotation  is  made 
in  the  government's  brief:  *  The  doctrine 
of  res  judicata  was  not  held  applicable 
to  a  decision  of  one  court  or  justice 
thereof;  the  entire  judicial  power  of  the 
country  could  thus  be  exhausted.'  The 
latter  part  of  this  quotation  would  be 
meaningless,  except  upon  the  idea  that 
Justice  Field  was  discussins  a  case  wherein 
the  prisoner  was  remanded.  The  same  is 
true  of  the  opinion  of  the  court  in  Re  Per- 
kins, [1852]  2  Cal.  430,  cited  in  the  gov- 
ernment's brief.  While,  therefore,  these 
decisions  do  not  expressly  so  hold,  the 
implication  from  them  is  unavoidable  that 
where,  on  a  writ  of  habeas  corpus,  the 
prisoner  is  discharged,  the  decision  is  a 
final  determination  in  his  or  her  favor." 

In  Ex  p.  Kaine,  (1853)  3  Blatchf.  1, 
14  Fed.  Cas.  No.  7,597,  it  was  held  that  a 
decision  under  one  writ,  refusing  the  dis- 
charge of  a  prisoner,  is  no  bar  to  the  issu- 
ing of  any  nimiber  of  other  successive 
writs  by  any  court  or  magistrate  having 
jurisdiction. 

In  the  case  of  In  re  White,  (C.  C.  l^linn. 
1891)  45  Fed.  237,  it  was  held  that  a  dis- 
charge on  habeas  corpus  was  not  res  judi- 
cata where  it  was  not  upon  the  merits. 

Whether  the  refusal  of  a  discharge  on 
habeas  corpus  in  a  federal  court  would 
constitute  res  judicata,  where  the  entire 
case  may  be  taken  up  on  appeal  as  a  mat- 
ter of  right,  quaere ;  but  where  a  discharge 
on  habeas  corpus  has  been  refused  in  a 
state  court,  in  which  state  a  refusal  of  a 
discharge  on  habeas  corpus  is  not  a  bar  to 
a  new  petition,  such  refusal  in  the  state 
court  would  not  be  a  bar  to  a  petition  in 
the  federal  court.  King  v.  McLean  Asy- 
lum, (C.  C.  A.  1894)  64  Fed.  331,  21  U.  S. 
App.  481,  12  C.  C.  A,  145,  26  L.  R.  A.  784. 

The  writ  will  be  refused  when  it  ap- 
pears that  the  question  upon  which  a  de- 
cision is  sought  has  been  considered  and 
decided  adversely  to  the  contention  for  the 
petitioner  in  a  cause  then  on  trial.  This 
is  especially  so  in  a  cause  in  progress  in 
which  the  decision  complained  of  can  be 
reviewed  by  the  full  court  if  the  cause  pro- 
ceeds and  the  petitioner  is  convicted.  In 
re  Simmons,  (1891)  45  Fed.  241. 


Sec.  762.  [In  cases  involving  the  law  of  nations,  notice  to  be  served 
on  State  attorney-general.]  When  a  writ  of  habeas  corpus  is  issued  in  the 


HABEAS  CORPUS  475 

case  of  any  prisoner  who,  being  a  subject  or  citizen  of  a  foreign  state  and 
domiciled  therein,  is  committed,  or  confined,  or  in  custody,  by  or  under  the 
authority  or  law  of  any  one  of  the  United  States,  or  process  founded 
thereon,  on  account  of  any  act  done  or  omitted  under  an  alleged  right,  title, 
authority,  privilege,  protection,  or  exemption,  claimed  under  the  commis- 
sion or  order  or  sanction  of  any  foreign  state,  or  under  color  thereof,  the 
validity  and  effect  whereof  depend  upon  the  law  of  nations,  notice  of  the 
said  proceeding,  to  be  prescribed  by  the  court,  or  justice,  or  judge  at  the 
time  of  granting  said  writ,  shall  be  served  on  the  attorney-general  or  other 
officer  prosecuting  the  pleas  of  said  State,  and  due  proof  of  such  service 
shall  be  made  to  the  court,  or  justice,  or  judge  before  the  hearing.     [jB.  8.] 

Act  of  Aug.  29,  1842,  ch.  257,  5  Stat.  L.  539. 

Sec.  763.  [Appeals  in  cases  of  habeas  corpus  to  Circuit  Court.] 

[Superseded.] 

This  section  was  as  foUows: 

**  From  the  final  decision  of  any  court,  justice,  or  judge  inferior  to  the  circuit  court, 
upon  an  application  for  a  writ  of  habeas  corpus  or  upon  such  writ  when  issued,  an 
appeal  may  be  taken  to  the  circuit  court  for  the  district  in  which  the  cause  is  heard: 

''1.  In  the  case  of  any  person  alleged  to  be  restrained  of  his  liberty  in  violation  of 
the  Constitution,  or  of  any  law  or  treaty  of  the  United  States. 

*'  2.  In  the  case  of  any  prisoner  who,  being  a  subject  or  citizen  of  a  foreign  state,  and 
domiciled  therein,  is  committed  or  confined,  or  in  custody  by  or  under  the  authority 
or  law  of  the  United  States,  or  of  any  State,  or  process  founded  thereon,  for  or  on 
account  of  any  act  done  or  omitted  under  any  alleged  right,  title,  authority,  privilc^, 
protection,  or  exemption,  set  up  or  claimed  under  the  commission,  order,  or  sanction 
of  any  foreign  state  or  sovereignty,  the  validity  and  effect  whereof  depend  upon  the 
law  of  nations,  or  under  color  thereof." 

Act  of  Aug.  29,  1842,  ch.  257,  5  Stat.  L.  639;  Act  of  Feb.  5,  1867,  ch.  28,  14  Stat.  L. 
885;  Act  of  March  27,  1868,  ch.  34,  15  Stat.  L.  44. 

By  the  Act  of  March  3,  1891,  ch.  517,  |  4,  26  Stat.  L.  827,  it  was  provided  that  no 
appellate  jurisdiction  should  thenceforth  be  exercised  by  any  existing  Circuit  Courts. 
By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  §|  289-291,  36  Stat.  L.  1167,  given 
under  the  title  Judiciabt,  the  Circuit  Courts  were  entirely  abolished  and  their  powers 
and  duties  conferred  on  the  District  Courts.  Section  128  of  said  Code  prescribed  the 
appellate  jurisdiction  of  the  Circuit  Court  of  Appeals,  and  section  238  thereof  pre- 
scribed the  appellate  jurisdiction  of  the  Supreme  Court.  These  provisions  necessarily 
supersede  R.  S.  sees.  763  and  764,  but  the  status  of  R.  S.  sees.  765  and  766  would  seem 
to  be  questionable,  and  these  sections  are  therefore  given  infra,  pp.  479,  480. 

Introductory.-^  The  notes  which  follow,  Court  thereafter  to  be  held.  The  subject 
while  relating  to  a  section  which  has  been  is  regulated  by  section  765,  infra.  Rob- 
superseded  as  seen  above,  seem  to  warrant  erts  v.  Reilly,  (1885)  116  U.  S.  80,  6  S. 
preservation.  Ct.  291,  29  U.  S.  (L.  ed.)  544. 

Case  removed  by  appeal. —  Where  a  pe-  No  biU  of  exceptions  is  re9uired  in  cases 

tition  is  filed  and  the  case  heard  in  the  brought  up  on  appeal,  especially  when  the 

District  Court,  the  case  can  be  removed  errors  assigned  are  matters  appearing  in 

into  the  Circuit  Court  only  by  appeal,  and  the  record.    Solomon  v.  Davenport,  ( C.  C. 

in  that  state  of  the  case  the  jurisdiction  A.  1898)   87  Fed.  318,  59  U.  S.  App.  52, 

of  the  Circuit  Court  is  wholly  appellate.  30  C.  C.  A.  664. 

Such  jurisdiction  must  be  exercised  upon  Heard  before  circuit  justice  at  cham- 

the  same  evidence  as  that  introducea  in  bers. — An  objection  that  the  hearing  of 

the  District  Court,  except  where  compe-  the  appeal  from  the  District  Court  was 

tent  evidence  was  ofTered  and  excluded ;  had  before  the  circuit  justice  at  chambers, 

errors  of  the  District  Court  may  be  cor-  and  not  in  open  court,  if  it  could  ever  have 

rected.      Seavey   v.    Seymour,    (1871),    8  been  properly  interposed  and  insisted  on, 

Clitf.  439,  21  Fed.  Cas.  No.  12,596.  cannot  be  made  for  the  first  -time  in  the 

Taking  appeal  to  next  term. —  Nothing  Supreme  Court  where  it  appears  "  that 

in  this  section  requires  an  appeal   from  the  order  to  that  effect  was  made  without 

the  final  decision  of  the  District  Court,  or  objection  taken  at  the  time,  or  afterwards, 

judge  thereof,  to  be  taken,  as  in  ordinary  in  the  District  or  Circuit  Court,  or  at  the 

cases   at  law  or   suits  in   equity   or   ad-  hearing   before    [the    justice] ;    that   the 

miralty,  to  the  next  term  of  the  Circuit  appellant  appeared  at  the  time  and  place 
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by  counsel  and  was  heard;  that  the  ar- 
rangement was  made  for  the  convenience 
of  the  parties  and  to  avoid  delay;  and 
that  it  does  not  seem  to  have  involved  any 
hardship  or  injustice  to  the  party  now 
complaining."  Roberts  v,  Reilty,  (1885) 
116  U.  S.  80,  6  S.  Ct.  291,  29  U.  S.  (L. 
ed.)   544. 

Facts  as  well  as  law. —  The  decision  of 
the  District  Ck>urt  may  be  reviewed  on  the 
facts  as  well  as  on  the  law  by  appeal.  In 
re  Neagle,  (1890)  135  U.  S.  1,  10  S.  Ct. 
668,  34  U.  S.  (L.  ed.)  55;  Virginia  v, 
Paul,  (1893)  148  U.  S.  107,  13  S.  Ct.  536, 
37  U.  S.  (L.  ed.)  386,  citing  Horner  t?. 
U.  S.,  (1892)  143  U.  S.  570,  12  S.  Ct.  522, 
36  U.  S.  (L.  ed.)  266.  See  also  In  re  Hen- 
rich,  (1867)  5  Blatchf.  414,  11  Fed.  Cas. 
No.  6,369. 

Mandamns. — But  the  decision  of  the 
District  Court  cannot  be  reviewed  or  con- 
trolled by  writ  of  mandamus.  Ew  p. 
Schwab,  (1878)  98  U.  S.  240,  25  U.  S.  {U 
ed.)  105;  Ea  p.  Perry,  (1880)  102  U.  8. 
183,  26  U.  S.  (L.  ed.)  43;  Ew  p.  Morgan, 
(1886)  114  U.  S.  174,  5  S.  Ct.  825,  29  U.  S. 
(L.  ed.)  135;  Virginia  V.  Paul,  (1893) 
148  U.  S.  107,  13  S.  Ct.  636,  37  U.  S.  (L. 
ed.)  386,  citing  In  re  Morrison,  (1893) 
147  U.  S.  14,  13  S.  Ct.  246,  37  U.  S.  (L. 
ed.)  60. 

It  waa  held,  before  the  reyision,  that 
Circuit  Courts  possessed  no  power  under 
the  Act  of  1789  (see  R.  S.  sec.  753,  supra, 
p.  449),  to  re-examine  a  decision  of  the  Dis- 
trict Ciourt,  in  cases  within  the  provisions 
of  that  Act,  as  the  Act  made  no  provision 
for  the  removal  of  such  cases  from  the 
District  to  the  Circuit  Court  by  writ  of 
error  or  appeal.  Seavey  v,  Seymotir, 
(1871)  3  Cliff.  439,  21  Fed.  Cas.  No. 
12,596. 

Appeals  to  Circuit  Court  of  Appeals. — 
Appeals  from  the  District  Courts  in  cases 
of  habeas  corpus  are  now  cognizable  by 
the  Circuit  Court  of  Appeals  as  the  law- 
ful successor  of  the  Circuit  Courts  with 
respect  to  such  appellate  jurisdiction.  U. 
S.  V.  Fowkes,  (C.  C.  A.  3d  Cir.  1892)  53 
Fed.  13,  3  U.  S.  App.  247,  3  C.  C.  A.  394. 


The  Circuit  Court  of  Appeals  have  no 
jurisdiction  to  entertain  appeals  in  habeas 
corpus  cases  which  involve  the  construc- 
tion or  the  application  of  the  Federal  Con- 
stitution. Davis  V,  Burke,  (C.  C.  A.  1899) 
97  Fed.  501,  38  C.  C.  A.  299. 

The  proceeding  should  be  removed  from 
the  Circuit  Court  to  the  Circuit  Court  of 
Appeals  by  appeal,  as  distinguished  from 
a  writ  of  error.  King  v,  McLean  Asy- 
lum, (C.  C.  A.  1894)  64  Fed.  331,  21  U.  S. 
App.  481,  12  C.  C.  A.  145,  26  L.  R.  A.  784. 

The  jurisdiction  of  the  Circuit  Court 
of  Appeals,  to  hear  an  appeal  from  the 
Circuit  Court  on  a  writ  of  habeas  oorp»us, 
is  clear  where  the  reasons  of  appeal  bring 
up  for  review  only  questions  relative  to 
the  proceedings  of  the  court  below  in  con- 
nection with  the  guardian  ad  litem  of  the 
petitioner,  and  exclude  the  consideration 
of  any  question  touching  the  construction 
or  application  of  the  Constitution  of  the 
United  States,  and  .especially  where  it  is 
not  certain  that  the  Circuit  Court  will 
ever,  even  if  the  case  is  remanded  to  it, 
be  required  to  pass  upon  any  constitu- 
tional question.  King  P.  Mcljcan  Asylum, 
(C.  C.  A.  1894)  64  Fed.  325,  21  U.  S.  App. 
407,  12  C.  C.  A.  139. 

The  Circuit  Court  of  Appeals  may  take 
jurisdiction  of  an  appeal  from  a  decision 
of  the  District  Court  in  cases  where,  be- 
fore the  creation  of  that  court  by  the  Act 
of  March  3,  1891  (see  Judiciary),  the 
Circuit  Court  for  the  circuit  would  have 
had  jurisdiction  under  R.  S.  see.  764,  U.  S. 
V.  Fowkes,  (C.  C.  A.  1893)  53  Fed.  13,  3 
U.  S.  App.  247,  3  C.  C.  A.  394. 

An  appeal  lies  to  the  Circuit  Court  of 
Appeals  from  an  order  made  by  a  district 
judge  at  chambers.  Section  4  of  the  Act 
of  March  3,  1891  (see  Judiciabt),  must 
be  construed  as  lodging  in  the  Circuit 
(Dourt  of  Appeals  the  appellate  jurisdic- 
tion from  final  decisions  of  district  judg[es 
which  waa  previously  exercised  by  the  Cir- 
cuit Courts  under  R.  S.  sec.  764.  Webb 
V.  York,  (C.  C.  A.  1896)  74  Fed.  763,  40 
U.  S.  App.  114,  21  C.  C.  A.  66. 


Sec.  764.  [Appeals  to  Supreme  Court.]    [Superseded.] 

This  section  was  as  follows: 

**  From  the  final  decision  of  such  circuit  court  an  appeal  may  be  taken  to  the 
Supreme  Court  in  the  cases  described  in  the  preceding  section." 

Act  of  Aug.  29,  1842,  ch.  257,  5  Stat.  L.  539. 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  March  3,  1885,  ch. 
353,  23  Stat  L.  437. 

Originally  this  section  was  as  follows: 

"  Sec.  764.  From  the  final  decision  of  such  circuit  court  an  appeal  may  be  taken  to 
the  Supreme  Court  in  the  cases  described  in  the  last  clause  of  the  preceding  section." 

See  the  note  to  the  preceding  R.  S.  sec.  763. 


Introductory. —  The  notes  which  follow, 
while  relating  for  the  most  part  to  stat- 
utes which  have  been  superseded  as  seen 
above,  seem  to  warrant  preservation. 

Effect  of  Act  of  March  3,  1885.—  By  the 


law,  as  it  existed  at  the  time  of  the  enact- 
ment of  the  Revised  Statutes,  an  appeal 
could  be  taken  to  the  Circuit  Court  from 
any  court  of  justice  or  judge  inferior  to 
the  Circuit  Court  in  a  certain  class  of 
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lia])ea8  corpus  cases.  But  there  was  no 
appeal  to  tae  Supreme  Court  in  any  case 
except  where  the  prisoner  was  the  subject 
or  citizen  of  a  loreign  state,  and  was 
«x>mmitted  or  confined  under  the  authority 
or  law  of  the  United  States  or  of  any 
state,  on  account  of  any  act  done  or 
omitted  to  be  done  under  the  commission 
or  authority  of  a  foreign  state,  the  yalid- 
ity  of  which  depended  upon  the  law  of 
nations.  But  afterward,  by  the  Act  of 
Congress  of  March  3,  1885,  23  Stat.  437, 
this  was  extended  by  amendment  as  fol- 
lows:  ''That  section  seven  hundred  and 
sixty-four  of  the  Revised  Statutes  be 
amended  so  that  the  same  shall  read  as 
follows:  *  From  the  final  decision  of  such 
Circuit  Court  an  appeal  may  be  taken  to 
the  Supreme  Court  in  the  cases  described 
in  the  preceding  section.' "  In  re  Neagle, 
(1890)  135  U.  S.  1,  10  S.  Ct.  668,  34  UT  S. 
(L.  ed.)   55. 

Effect  of  Act  of  March  3,  1891,  creating 
Circuit  Courts  of  Appeals. —  It  cannot  be 
inferred  from  the  amendment  of  section 
766,  infra,  by  the  Act  of  March  3,  1893, 
that  Congress  regarded  the  sections  spe- 
cially providing  for  appeals  on .  habeas 
corpus  as  unrepealed  by  the  Act  of  March 
3,  1891,  creating  the  Circuit  Courts  of 
Appeals.  While  the  general  right  of  ap- 
peal from  the  judgment  of  Circuit  Courts 
directly  to  the  Supreme  Court  is  taken 
away  by  the  Act  of  March  3,  1891,  the 
right  of  appesd  still  exists  in  the  cases 
designated  in  section  5  of  that  Act.  In  re 
Lennon,  (1893)  150  U.  S.  393,  14  S.  Ct. 
123,  37  U.  S.  (L.  ed.)  1120.  See  also 
Homer  v.  U.  S.,  (1892)  143  U.  S.  570, 
12  S.  Ct.  522,  36  U.  S.  (L.  ed.)  266;  In  re 
lasigi,  (1897)  79  Fed.  755;  Ex  p.  Jacobi, 
(1900)   104  Fed.  681.    See  Judiciary. 

Since  the  Act  of  March  3,  1891,  an  ap- 
peal may  be  taken  to  the  Supreme  Court 
from  a  decision  of  a  District  Court  in  a 
habeas  corpus  case,  where  the  construc- 
tion of  an  extradition  treaty  is  involved. 
Rice  r.  Ames,  (1901)  180  U.  S.  371,  21  S. 
Ct.  406,  46  U.  S.  (L.  ed.)  577.  See  also 
Boske  V.  Comingore,  (1900)  177  U.  S.  459, 
20  S.  a.  701,  44  U.  S.  (L.  ed.)  846.  But 
where  the  question  raised  is  whether  the 
petitioner  was  seeking  an  asylum  in  the 
United  States  at  the  time  of  his  arrest, 
and  does  not  involve  the  construction  of 
the  treaty,  an  appeal  to  the  Supreme 
Court  will  not  lie.  In  re  Newman,  ( 1897) 
79  Fed.  615.     See  Judigiabt. 

Where  the  case  involved  the  constitu- 
tionality of  a  law  of  the  United  States 
it  was  held  to  be  within  the  appellate  ju- 
risdiction of  the  Supreme  Court,  notwith- 
standing the  appeal  was  taken  after  the 
Act  establishing  the  Circuit  Courts  of  Ap- 
peals took  effect.  Nishimura  Ekiu  t;.  U. 
S.,  (1892)  142  U.  S.  651,  12  S.  Ct.  336, 
35  U.  S.  (L.  ed.)  1146. 

Where  an  appeal  is  taken  directly  to 
the  Supreme  Court  under  section  5  of  the 


Act  of  March  3,  1891,  in  a  case  in  which 
the  constitutionality  of  a  law  of  the 
United  States  is  drawn  in  question,  the 
Supreme  Court  acquires  jurisdiction  of 
the  entire  case,  and  all  questions  involred 
•in  it,  and  not  merely  the  question  of  the 
constitutionality  of  the  law  of  the  United 
States.  Homer  v.  U.  S.,  (1892)  143  U.  S. 
570,  12  S.  Ct.  522,  36  U.  S.  (L.  ed.)  266. 

In  Pierce  v.  Creecy,  (1908)  210  U.  S. 
387,  28  S.  Ct.  714,  52  U.  S.  (L.  ed.)  1113, 
affirmvng  (E.  D.  Mo.  ,1907)  155  Fed.  662, 
the  court  said:  "  Since  the  passage  of  the 
act  establishing  the  Circuit  Court  of  Ap- 
peals (26  Stat.  826)  appeals  in  habeas 
corpus  cases  from  the  District  and  Circuit 
Courts  can  only  be  taken  to  the  Circuit 
Court  of  Appeals,  unless  they  are  of  the 
kind  specified  in  section  5  of  the  act, 
wherein  a  direct  appeal  to  this  court  is 
aUowed.  In  re  Lenion,  150  U.  S.  393.  Of 
this  latter  class  is  '  any  case  that  involves 
the  construction  or  application  Of  the  Con- 
stitution of  the  United  States.'  In  the 
case  at  bar  the  position  of  the  appellant 
is  that  his  detention  in  custody  is  unlaw- 
ful, because  the  indictment,  which  is  its 
only  excuse,  is  not  a  charge  of  crime 
within  the  meanine  of  the  provision  of  the 
Constitution  regulating  interstate  extra- 
dition. Art.  IV,  f  2,  par.  2.  The  precise 
and  only  question  to  be  determined  is 
whether  the  indictment  constituted  such  a 
charge.  The  decision  of  the  question  re- 
quires us  to  ascertain  and  declare  the 
meaning  of  the  extradition  clause,  and 
therefore  *  involves  the  construction  of 
the  (Constitution  of  the  United  States.'" 

Appeal  from  state  court. —  Where  a 
state  court  refuses  to  discharge  on  habeas 
corpus  proceedings  a  person  alleged  to  be 
a  fugitive  from  justice,  and  a  writ  of  error 
issues  from  the  United  States  Supreme 
Court  to  the  state  court  to  review  the 
judgment  refusing  the  discharge,  the  for- 
mer court  will  only  consider  the  record 
to  determine  whether  the  latter  court 
erred  and  will  not  pass  upon  evidence  not 
embodied  in  the  record  by  a  bill  of  excep- 
ticms.  Illinois  t\  Pease,  (1907)  207  U.  S. 
100,  28  S.  Ct.  58,  52  U.  8.  (L.  ed.)  121. 

Appeal  as  of  right. —  When  the  original 
application  for  a  writ  of  habeas  corpus  al- 
leges that  the  petitioner  is  restrained  of 
his  liberty  in  violation  of  the  0>nstitu- 
tion  of  the  United  States,  he  is  entitled 
as  of  right  to  prosecute  an  appeal  to  the 
Supreme  Court  from  the  order  of  the  Cir- 
cuit Court  denying  that  application.  In  re 
Shibuya  Jugiro,  (1891)  140  U.  S.  291,  11 
S.  Ct.  770,  35  U.  S.  (L.  ed.)  510.  See 
Ew  p.  McCardle,  (1867)  6  WaU.  318,  18 
U.  S.  (L.  ed.)   816. 

The  Circuit  Court  has  no  discretion  in 
the  matter  of  granting  an  appeal  to  the 
Supreme  Court,  but  the  right  is  absolute. 
In  re  Sun  Hung,  (1885)  24  Fed.  723;  In 
re  Maxmo,  (D.  C.  N,  J.  1905)  138  Fed. 
201. 
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But  in  In  re  Durrani,  (1898)  84  Fed. 
317,  the  court,  commenting  on  the  Sun 
Hung  case,  above  cited,  said:  "That, 
however,  was  a  case  clearly  involving  ques- 
tions arising  under  the  Constitution  and 
treaties  of  the  United  States,  and  in  which 
the  good  faith  of  the  proceedings  was  not 
doubted,  and  the  proceeding  itself  not  one 
in  any  way  obstructing  the  execution  of 
the  criminal  laws  of  the  state.  In  such 
a  case  it  is  clear  that  the  denial  of  an  or- 
der allowing  the  appeal  would  be  a  gross 
abuse  of  discretion,  and  the  question  of 
the  power  of  the  court  to  refuse  an  appeal, 
in  a  case  where  it  was  clearly  apparent 
that  the  process  of  appeal  was  being  used 
solely  for  the  purpose  of  obstructing  the 
execution  of  the  judgment  of  a  state  court, 
the  validity  of  which  had  already  been 
sustained  by  the  Supreme  Court  of  the 
United  States,  was  not  presented  to  or 
in  the  mind  of  the  judge  delivering  that 
opinion,"  and  in  commenting  on  the  Ju- 
giro  case,  supra,  the  court  further  said: 
''Notwithstanding  our  respect  for  the 
learning  and  ability  of  the  judge  deliver- 
ing the  opinion  in  that  case,  we  are  not 
able  to  agree  with  the  conclusion  thus 
reached  by  him.  When  it  manifestly  ap- 
pears to  the  court  that  the  application  for 
the  writ  is  entirely  destitute  of  merit, 
and  that  the  effect  of  allowing  an  appeal 
from  its  final  judgment  in  the  proceeding 
will  only  result  in  obstructing  the  execu- 
tion of  the  laws  of  the  state,  then  the 
court  may'  properly  refuse  to  enter  an 
order  giving  its  consent  to  such  appeal." 

An  appeal  directly  to  the  United  States 
Supreme  Court  from  a  decision  of  the 
Circuit  Court  denying  the  writ  of  habeas 
corpus  was  held  to  be  proper  under  aver- 
ments contained  in  the  petition,  that  the 
imprisonment  of  the  appellant  was  in  vio-~ 
lation  of  the  Federal  Constitution.  Dim- 
mick  V.  Tompkins,  (1904)  194  U.  S.  540, 
24  S.  Ct.  780,  48  U.  S.  (L.  ed.)   1110. 

Scope  of  review. —  In  this  section  the 
term  "  appeal,"  and  not  "  writ  of  error," 
is  used  as  the  mode  of  review,  and  as  Con- 
gress has  always  used  these  words  with  a 
clear  understanding  of  what  is  meant  by 
them,  namely,  that  by  a  writ  of  error  only 
questions  of  law  are  brought  up  for  re- 
view, as  in  actions  at  common  law,  while 
by  appeal,  except  when  specially  provided 
otherwise,  the  entire  case  on  both  law  and 
facts  is  to  be  reconsidered,  an  appeal  re- 
quires the  appellate  court  to  examine  into 
the  evidence  brought  to  sustain  or  defeat 
the  right  of  the  petitioner  to  his  discharge. 
In  re  Neagle,  (1890)  136  U.  S.  1,  10  S.  Ct. 
668,  34  U.S.  (L.  ed.)  66. 

The  general  rule  that  a  writ  of  habeas 
corpus  cannot  be  used  to  perform  the  office 
of  a  writ  .of  error  applies  not  only  to  orig- 
inal writs  issued  by  the  Supreme  Court, 
but  on  appeals  to  it  from  courts  below 
in  habeas  corpus  proceedings.  Gonzales 
f.  Cunningham,  (1896)   164  U.  S.  612,  17 


S.  Ct  182,  41  U.  S.  (L.  ed.)  672.  Sed 
Homer  v,  U.  S.,  (1892)  143  U.  S.  670,  12 
S.  Ct.  622,  36  U.  S.  (L.  ed.)  266;  In  re 
Schneider,  (1803)  148  U.  S.  167,  13  S.  Ct. 
672,  37  U.  S.  (L.  ed.)  404;  In  re  Lennon, 
(1893)  160  U.  S.  393,  14  S.  Ct.  123,  37 
U.  S.  (L.  ed.)  1120. 

"  We  are  not  sitting  in  this  court  on  the 
trial  of  the  prisoner,  with  power  to  pro- 
nounce  him  guilty  and  punish  him  or  de- 
clare him  innocent  and  acquit  him.  We 
are  now  engaged  simply  in  an  inquiry  as 
to  whether,  under  the  construction  of  the 
Act  of  Congress  and  the  treaty  entered 
into  between  this  country  and  Mexico, 
there  was  l^al  evidence  before  the  com- 
missioner to  justify  him  in  exercising  his 
power  to  -commit  the  person  accused  to 
custody  to  await  the  requisition  of  the 
Mexican  government."  Benson  v,  Mc- 
Mahon,  (1888)  127  U.  S.  467,  S.  S.  Ct. 
1240,  32  U.  S.  (L.  ed.)  234. 

"The  proposition  is  fundamental,  and 
is  necessary  to  prevent  an  appellate  court 
from  exercising  virtually  original  jurisdic- 
tion, that  the  court  below  must  have  had 
an  opportunity  to  pass  on  the  questions 
raised  on  appeal,  and  that  whether  it  had 
such  opportunity  must  appear  by  the  rec- 
ord or  be  fairly  inferable  from  what  does 
appear  in  it."  King  p.  McLean  Asylum, 
(C.  C.  A.  1894)  64  Fed.  331,  21  U.  S. 
App.  481,  12  C.  C.  A.  146,  26  L.  R.  A.  784. 

The  Supreme  Court  will  affirm  the  deci- 
sion of  a  District  Court  remanding  the 
petitioner  to  custody,  where  it  is  made 
to  appear  to  the  Supreme  Court  that  an 
objection  to  the  custody  existed  at  the 
time  when  the  writ  issued,  though  it  did 
not  so  appear  when  the  order  of  the  Dis- 
trict Court  remanding  the  petitioner  was 
entered.  lasigi  v.  Van  de  Carr,  (1897) 
166  U.  S.  391,  17  S.  Ct.  695,  41  U.  S.  (L. 
ed.)  1045. 

An  order  at  chambers  by  a  circuit  judge 
is  not  appealable.  Lamoert  v.  Barrett, 
(1895)  157  U.  S.  697,  16  S.  Ct.  722,  39 
U.  S.  (L.  ed.)  866.  See  also  E(d  p.  Jacobi, 
(1900)    104  Fed.  681. 

This  section  gives  an  appeal  to  the  Su- 
preme Court  in  habeas  corpus  cases  only 
from  the  final  decision  of  a  Circuit  Court, 
and  an  appeal  does  not  lie  to  the  Supreme 
Court  from  an  order  discharging  a  pris- 
oner made  by  a  circuit  judge  sitting  as 
judge,  and  not  as  a  court;  and  the  order 
of  the  judge  that  the  paper  be  filed,  and 
his  order  recorded  in  the  Circuit  Court, 
does  not  make  his  decision  as  judge  a 
decision  of  the  court.  Carper  v.  Fitz- 
gerald, (1887)  121  U.  S.  87,  7  S.  Ct.  826, 
30  U.  S.  (L.  ed.)  882;  McKnight  v.  James, 
(1895)  165  U.  S.  685,  15  S.  Ct.  248,  39 
U.  S.  (L.  ed.)  310;  Whitten  v.  Tomlin- 
son,  (1895)  160  U.  S.  231,  16  S.  Ct.  297, 
40  U.  S.  (L.  ed.)  406.  See  also  In  re 
Palliser,  (1890)  136  U.  S.  257,  10  8.  Ct. 
1034,  34  U.  S.   (L.  ed.)   514.     See  eupra, 
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tliis  note,  ''Effect  the  Act  of  March  3. 
1891." 

But  when  the  record  discloBes  that, 
while  the  original  order  was  made  at 
chambers,  the  final  order  was  the  decision 
of  the  Circuit  Court  at  a  stated  term,  the 
appeal  will  lie.  Harkrader  v,  Wadley, 
(1898)  172  U.  S.  148,  19  S.  Ct.  119,  43 
D.  S.  (L.  ed.)  399. 

Appeals  fiDm  District  of  Columbia. — 
Under  the  Revised  Statutes  of  the  District 
of  Columbia,  final  judgments  of  the  Su- 
preme Court  of  the  District  may  be  taken 
to  the  Supreme  Court  of  the  United  States 
as  in  the  case  of  final  judgments  of  the 
Circuit  Courts  of  the  United  States.  This 
local  legislation  cannot  be  construed  as 
extending  the  appellate  jurisdiction  so  as 
to  include  all  snbsMuent  l^slation  touch- 
ing appeals  from  Circuit  Courts,  so  that 
the  Act  of  1885,  amending  this  section, 
does  not  extend  the  apjpellate  jurisdiction 
on  judgments  of  the  District  of  Columbia 
in  cases  described  in  the  first  clause  of 
section  763,  supra.  The  Act  of  March  3, 
1885  (23  Stat.  L.  443,  ch.  355),  regulat- 
ing appeals  from  the  Supreme  Court  of 
the  District  of  Columbia  and  the  several 
territories,  does  not  apply  to  appeals  in 
habeas  corpus  cases  from  the  District  of 
Columbia,  as,  a  proceeding  in  habeas  cor- 
pus being  a  civil  and  not  a  criminal  pro- 
ceeding, the  Act  prescribes  that  the  mat- 
ter in  dispute  must  be  money,  or  some 
right  the  value  of  which  can  be  calcu- 
lated and  ascertained,  and  the  matter  in 
dispute  in  a  habeas  corpus  case  has  no 
money  value.  Cross  i?.  Burke,  (1892)  146 
U.  S.  82,  13  S.  Ct.  22,  36  U.  S.  (L.  ed.) 
896,  in  which  case  the  court  said  that  in 
the  case  of  Wales  v.  Whitney,  (1885)  114 
U.  S.  664,  5  S.  Ct.  1060,  29  U.  S.  (L.  ed.) 
277,  holding  that  the  judgments  of  the 
Supreme  Court  of  the  District  of  Columbia 
on  habeas  corpus  are  subject  to  review,  the 
question  of  jurisdiction  did  not  appear 
to  have  been  contested,  and  the  court  did 
not  consider  itself  bound  by  the  view  ex- 
pressed.   See  In  re  Heath,  (1892)   144  U. 


S.  92,  12  S.  Ct.  616,  36  U.  S.  (L.  ed.)  368; 
In  re  Belt,  (1896)  159  U.  S.  96,  15  S.  Ct. 
987,  40  U.  S.  (L.  ed.)  88. 

"  By  Act  of  Congress  of  March  3,  1886, 
23  Stat.  L.  437,  ch.  363,  section  764  of  the 
Revised  Statutes  was  so  amended  as  to 
remove  the  restriction  to  the  second  clause 
of  section  763,  and  restore  the  appellate 
jurisdiction  of  this  court  from  decisions 
of  the  Circuit  Courts  in  habeas  corpus 
cases  as  it  had  existed  prior  to  the  pas- 
sage of  the  Act  of  March  27,  1868,  16  Stat. 
L.  44,  ch.  34.  But  this  did  not  have  that 
eifect  as  to  judgments  of  the  Supreme 
Court  of  the  District  of  Columbia  in  those 
cases  for  the  reasons  given  in  In  re  Heath, 
(1892)  144  U.  S.  92  [12  S.  Ct.  615,  36 
U.  S.  (L.  ed.)  368];  Cross  v.  Burke, 
( 1892)  146  U.  S.  82  [13  S.  Ct.  22,  36  U.  8. 
(L.  ed.)  876]."  •  Gonzales  I7j  Cunningham, 
(1896)  164  U.  S.  612,  17  S.  Cti  182,  41 
U.  S.  (L.  ed.)  672. 

Appeals  from  territorial  supremo  covrts. 
—  The  final  judgments  of  territoriHl^Su- 
preme  Courts  may,  under  R.  S.  see.  702 
(now  section  245  of  the  Judicial  GoA^y 
title  Judiciary),  and  R.  S.  sec,  1909 
(title  Tebbitobies),  be  reviewed  by  writ  of 
error  and  appeal  under  the  same  regula- 
tions as  those  of  the  Circuit  Court  of  the 
United  States,  and  this  applies  to  final 
orders  on  habeas  corpus.  The  eifect  of  the 
Act  of  March  3,  1885,  ch.  356,  23  Stat.  L. 
443,  would  have  been  the  same  as  to  such 
judgments  of  the  Supreme  Court  of  the 
District  of  Columbia  (see  supra,  this  note, 
under  "Appeals  from  District  of  Colum- 
bia"), but  under  R.  S.  sec.  1909  appeals 
would  lie  from  the  decisions  of  the 
territorial  Supreme  Courts  on  habeas 
corpus,  when  they  would  not  lie  from  Cir- 
cuit Courts  or  courts  of  the  District  of 
Columbia  in  like  cases,  and  the  Act  of 
1885,  ch.  356,  was  not  intended  to  do  away 
with  this  special  provision.  Gonzales  t, 
Cunningham,  (1896)  164  U.  S.  612,  17 
S.  Ct.  182,  41  U.  S.  (L.  ed.)  672.  But  see 
In  re  Borrego,  (1896)  8  N.  M.  655,  46 
Pac.  211. 


Sec.  765.  [Appeals,  how  taken.]  The  appeals  allowed  by  the  two  pre- 
ceding sections  shall  be  taken  on  such  terms,  and  under  such  regulations 
and  orders,  as  well  for  the  custody  and  appearance  of  the  person  alleged  to 
be  in  prison  or  confined  or  restrained  of  his  liberty,  as  for  sending  up  to 
the  appellate  tribunal  a  transcript  of  the  petition,  writ  of  habeas  corpus, 
return  thereto,  and  other  proceedings,  as  may  be  prescribed  by  the  Supreme 
Court,  or,  in  default  thereof,  by  the  court  or  judge  hearing  the  cause. 
[B.  8.] 

Act  of  Aug.  29,  1842,  ch.  257,  5  Stat.  L.  539;  Act  of  Feb.  6,  1867,  ch.  28,  14  Stot.  L. 
386. 

For  the  "  two  preceding  sections  "  mentioned  in  the  text,  being  sections  763,  764,  see 
the  notes  to  R.  S.  762,  supra,  p.  474. 

Scope. —  The  provisions  of  this  section  are  regulated  by  the  Circuit  Court  of  Ap- 
are  in  force  in  habeas  corpus  cases,  except  peals  Act  of  March  3,  1891,  ch.  517.  In  re 
as  to  the  right  and  mode  of  appeal  which      lasigi,   (1897)    79  Fed.  755,  citing  In  re 
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Lennon,   (1893)   150  U.  S.  393,  14  S.  Ct. 
123,  37  U.  S.  (L.  ed.)   1120. 

When  appeal  taken.— » In  Roberts  v. 
Reillv,  (1886)  116  U,  S.  80,  6  S.  Ct.  291, 
29  U.  S.  (L.  ed.)  544,  it  was  held  that  there 
was  nothing  in  R.  S.  sec.  763  (noted  supra, 
p.  475)  which  required  an  appeal  from  the 
nnal  decision  of  the  District  Court  to  be 
taken,  as  in  ordinary  cases  at  law  or  suits 
in  equity  or  admiralty,  to  the  next  term  of 
the  Circuit  Court  thereafter  to  be  held. 
The  provision  of  this  section  "  evidently 
contemplates  the  summary  character  of 
proceedings  under  the  writ  of  habeas 
corpus  as  not  admitting,  in  favor  of  the 
liberty  of  the  citizen,  the  delays  usually 
and  necessarily  attending  ordinary  litiga- 
tions between  parties,  and  confers  upon 
the  judicial  tribunal,  or  the  judge  hearing 
the  application  and  making  the  order 
which  is  the  subject  of  the  appeal,  dis- 
cretion to  send  up  the  case  to  the  appel- 
late tribunal,  under  such  regulation^  and 
orders  as  may  seem  best  adapted  to  secure 
the  speediest  and  most  effective  justice. 
This  harmoniously  adapts  the  practice  in 
direct  appeals  in  such  cases,  under  these 
sections  of  the  Revised  Statutes,  to  that 
exercised  independently  of  these  provi- 
sions, by  means  of  the  original  writ  of 
habeas  corpus,  with  the  aid  of  a  writ  of 
certiorari,  to  bring  up  the  record  of  the 
proceedings  to  be  reviewed." 


'■  BaiL — SupiTexheOoutt  rule  34'providiBB 
that  the  prisoner  may  be  "  enlarged  upon 
recognizance,  as  hereinafter  provided,"  and 
the  next  clause  of  the  rule  provides  only 
for  such  a  recognizance  where  an  appeal 
is  taken  upon  the  discharge  of  the  pris- 
oner. Under  this  section  and  the  rule  a 
district  judge  has  no  authority  to  admit 
petitioner  to  bail  pending  appeal  f  tom  his 
order  refusing  to  discharge  him.  In  r* 
lasigi,  (1897)  79  Fed.  755.  See  also  In  pb 
McKane,  (1894)  61  Fed.  205. 

Circuit  Court  of  Appeals. —  This  section 
relates  to  the  proceedings  on  appeal  tp 
the  Supreme  Court  specially  authorized  by 
the  preceding  section;  it  has  no  reference 
to  appeals  to  the  Circuit  Court  of  Appeals, 
which  do  not  depend  on  R.  S.  sees.  763  and 
764,  sn^a,  pp.  475,  476,  but  on  the  Act  of 
March  3,  1891,  establishing  that  court. 
King  t;.  McLean  Asylum,  (C.  C.  A.  1894) 
64  Fed.  325,  21  U.  S.  App.  407,  12  C.  C.  A. 
139, 

The  Act  of  Z893,  above  cited,  evidently 
contemplates  that  R.  S.  sees.  765  and 
766  remain  in  force,  except  as  to  the  right 
and  mode  of  appeal,  whibh  are  r^ruiated 
by  the  Circuit  Court  of  Appeals  Act  of 
March  3,  1891,  ch.  517.  In  re  lasigi, 
(1897)  79  Fed.  755.  See  also  In  re  Len- 
non, (1893)  150  U.  S.  393,  14  S.  Ct.  123, 
37  U.  S.  (L.  ed.)  1120. 


Sec.  766.  [Pending  proceedings  in  certain  cases,  action  by  State 
authority  void.]  Pending  the  proceedings  or  appeal  in  the  cases  men- 
tioned in  the  three  preceding  sections,  and  until  final  judgment  therein, 
and  after  final  judgment  of  discharge,  any  proceeding  against  the  person 
so  imprisoned  or  confined  or  restrained  of  his  liberty,  in  any  State  court, 
or  by  or  under  the  authority  of  any  State,  for  any  matter  so  heard  and 
determined,  or  in  process  of  being  heard  and  determined,  under  such  writ 
of  habeas  corpus,  shall  be  deemed  null  and  void.  Provided,  That  no  such 
appeal  shall  be  had  or  allowed  after  six  months  from  the  date  of  the  judg- 
ment or  order  complained  of.     [R.  S.] 

Act  of  Aug.  29,  1842,  eh.  257,  5  Stat.  L.  539;  Act  of  Feb.  6,  1867,  ch.  28,  14  Stat.  L, 
386. 

This  section  was  amended  to  read  as  above  given  by  tbe  Act  of  March  3,  1893,  ch. 
226,  27  Stat.  L.  751.  The  amendment  consisted  in  the  addition  of  the  proviso  at  the 
close. 

See  the  notes  to  R.  S,  sec.  762,  supra,  p.  474. 


Scope  of  section. —  This  section  makes 
ample  provision  for  giving  fuU  eflfect  to 
the  jurisdiction  of  the  f^eral  court,  in 
cases  where  the  petitioner  alleges  that  he 
is  restrained  of  his  liberty  in  violation  of 
the  Constitution  or  of  a  law  of  the  United 
States.  In  re  Neagle,  (1889)  39  Fed. 
S33. 

Purpose  of  statute. —  The  purpose  of 
this  statute  is  to  prevent  the  state  au- 
thorities from  doing  an  act  which  has 
been  or  may  be  in  a  pending  proceeding 
declared  unlawful  by  the  federal  courts. 
In  re  Strauss,  (C.  C.  A.  2d  Cir.  1903)  126 
Fed.  327,  63  C.  C.  A.  99,  . 

Effect   of  stay. — A  suspension  of  pro- 


ceedings in  the  state  court,  when  it  occurs 
under  the  circumstances  stated  in  this 
section,  has  not  the  same  effect  as  a  cer- 
tificate of  reasonable  doubt  given  by  a 
state  judge,  under  a  state  statute,  after 
the  execution  of  the  judgment  of  convic- 
tion has  been  commenced.  The  only  pur- 
pose of  the  statute  is  to  prevent  the  state 
court,  or  the^  state,  pending  proceedings 
on  appeal  to  the  Supreme  Court,  front 
changing,  to  the  prejudice  of  the  accused, 
the  -  situation  as  it  was  at  the  timd  the 
appeal  was  taken  from  the  judgment  of 
the  Circuit  Court  disallowing  an  appli- 
cation for  a. writ  of  habeas  coi^pM^; Vftee^ 
on  grounds  of  which,  under  the  statutes 
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of  the  United  States,  the  federal  courts 
could  take  cognizance.'  McKane  v.  Dur- 
ston,  (1894)  153  U.  S.  684,  14  S.  Ct.  »13, 
38  U.  S.  (L.  ed.)  867. 

Merit  of  appeal  aa  materia!  element. — 
It  is  the  appeal  and  not  the  merit  of  the 
appeal  whidi  operates  as  a  stay  on  the 
proceedings  in  the  state  court.  Ea  p. 
Edgar,   (1897)    119  Gal.  123,  51  Pac.  29. 

Necessity  of  order  staying  proceedings. 
—  No  order  staying  nroceedings  under 
state  authority  is  made  a  condition  to 
such  stay,  and  the  hare  pendency  of  the 
appeal  effects  a  stay.  Lambert  v,  Barrett, 
(1895)  159  U.  S.  660,  16  S.  Ct.  135,  40 
U.  S.  (L.  ed.)  296.     • 

''Proceeding  against  person  so  impris- 
oned."—^A  reprieve  by  the  governor  of  a 
state,  postponing,  until  a  &ed  date,  the 
execution  of  a  death  sentence,  evidently 
granted  to  permit  the  prisoner  to  appeal 
to  the  federal  Supreme  Court  from  the 
order  of  a  District  Court  denying  habeas 
corpus,  is  not  a  proceeding  "against  the 
person  so  imprisoned,"  etc.,  within  the 
meaning  of  this  section.  Bogers  v.  Peek, 
(1905)  199  U.  S.  425,  26  8.  Ct.  87,  50 
U.  S.   (L.  ed.)   256. 

The  action  of  a  trial  judge  of  a  state 
court,  on  appeal  being  taken  by  a  con- 
victed defendant,  in  considering  a  state- 
ment of  facts  presented  by  the  defendant, 
and  settling  the  case  on  appeal,  notwith- 
standing the  pendency  of  a  petition  for 
a  writ  of  habeas  corpus  in  a  federal  court, 
is  not  a  proceeding  "  against "  the  defend- 
ant in  the  sense  of  this  statute.  State  v, 
Humason,  (1892)  4  Wash.  413,  30  Pac. 
718. 

''In  process  of  being  heard  and  deter- 
mined."— When  the  Supreme  Court  affirms, 
with  costs,  the  judgment  of  the  Circuit 
Court  denying  an  application  for  a  writ 
of  habeas  corpus,  it  is  a  final  judgment 
in  the  premises,  and  nothing  remains  that 
is  "  in  process  of  being  heard  and  deter- 
mined;" and  the  state  court  has  power  to 
proceed,  though  it  would  be  more  appro- 
priate and  orderly  for  the  state  court  to 
defer  final  action  until  the  mandate  is 
issued   and    filed   in   the    Circuit    Court. 


In  re  Shibuya  Jugiro,  (1891)  140  U.  S. 
291,  11  S.  Ct.  770,  36  U.  S.  (L.  ed.)  510. 
See  also  McKane  v.  Durston,  (1894)  163 
U.  S.  684,  14  8.  Ct.  913,  38  U.  S.  (L.  ed.) 
867;  In  re  Boardman,  (1898)  169  U.  S. 
39,  18  S.  Ct.  291,  42  U.  S.  (L.  ed.)  653; 
In  re  Fitton,  (1893)  55  Fed.  271;  People 
V,  Durrant,  (1897)  119  CaL  54,  50  Pac. 
1070. 

Acquittal  pending  habeas  corpus. — 
Where,  after  the  issuance  of  a  writ  of  ha- 
beas corpus  out  of  a  federal  court  to  re- 
view petitioner's  arrest  for  violation  of  a 
state  statute,  he  was  tried  and  acquitted 
in  the  state  court,  such  trial  and  acquittal 
were  null  and  void,  and  therefore  consti- 
tuted no  ground  for  dismissal  of  the  writ. 
Sa>  p.  Martin,   (1910)    180  Fed.  209. 

An  order  of  a  state  court  directing  the 
execution  of  a  petitioner  on  habeas  corpus 
while  an  appeal  on  the  habeas  corpus  is 
pending  in  the  Supreme  Court  of  the 
United  States  is  absolutely  void,  and  a 
federal  District  Court  may  issue  its  writ 
of  habeas  corpus  for  the  purpose  of  bring- 
ing the  petitioner  into  the  custody  of  the 
court,  so  that  the  court  might  fully  pro- 
tect him  against  the  execution  of  such 
illegal  order.  In  re  Ebanks,  (1897)  84 
Fed.  311,  affirmed  (1897)  168  U.  S.  707, 
18  S.  Ct.  942,  42  U.  S.   (L.  ed.)   1214. 

Sentence  to  hard  labor. — ^Application 
for  a  writ  of  habeas  corpus  will  be  denied 
where  it  appears  that,  while  an  appeal 
of  the  petitioner  to  the  Supreme  Court 
of  the  United  States  on  a  prior  proceeding 
on  habeas  corpus  is  pending,  he  is  required 
by  the  terms  of  his  sentence,  which  is 
under  review  in  such  appeal,  and  by  the 
provisions  of  the  state  law  regulating 
state  prisons,  to  do  hard  labor  when  con- 
fined therein.  A  rule  adopted  under  sec- 
tion 765,  supra,  providing  that  the  cus- 
tody in  which  the  prisoner  was  when  he 
applied  for  the  writ  shall  remain  undis- 
turbed despite  the  pendency  of  his  appeal, 
is  not  inconsistent  with  this  section.  In 
re  McKane,  (1894)  61  Fed.  206,  affirmed 
(1894)  153  U.  S.  684,  14  S.  Ct.  913,  38 
U.  S.  (L.  ed.)   867. 


An  Act  Restricting  in  certain  cases  the  right  of  appeal  to  the  Suprwne 
Court  in  habeas  corpus  proceedings. 

[Act  of  March  10,  1908,  ch.  76,  35  Stat,  L.  40,] 

[Appeals  to  Supreme  Court.]  That  from  a  final  decision  by  a  court  of 
the  United  States  in  a  proceeding  in  habeas  corpus  where  the  detention 
complained  of  is  by  virtue  of  process  issued  out  of  a  State  court  no  appeal 
to  the  Supreme  Court  shall  be  allowed  unless  the  United  States  court  by 
which  the  final  decision  was  rendered  or  a  justice  of  the  Supreme  Court 
shall  be  of  opinion  that  there  exists  probable  cause  for  an  appeal,  in  which 
event,  on  allowing  the  same,  the  said  court  or  justice  shall  certify  that 
there  is  probable  cause  for  such  allowance.    [35  Stat,  L,  40.] 
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HALL  MARK  ACT 

See  False  Stamping 


HARBORS 

See  BivEBS,  Harbobs  and  Canals 


HARRISON  ACT  (OPIUM) 

See  Internal  Bevenus 


HARTER  ACT 

See  Limitation  of  Vessel  Owners'  LiabUjITT 


HATCH  ACT 

See  Agbicultubb 
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CROSS-REFEHENCES 

Census  in,  see  CENSUS. 

Customs  Officers  and  Ports  of  Entry,  see  CUSTOMS  DUTIES. 

Hospital  Station  for  the  Study  of  Leprosy,  see  HOSPITALS  AND 
ASYLUMS. 

Pay  and  Retirement  of  Officers  and  Men  Serving  in,  see  WAR  DEPART- 
MENT AND  MILITARY  ESTABLISHMENT. 


I.    ANNEXATION  OF  TERRITORY 

Joint  Resolution  To  provide  for  annexing  the  Hawaiian  Islands  to  the 

United  States. 

[Res.  of  July  7,  1898,  No.  55,  30  Stat.L,  750.] 

[Sec.  1.]  [Cession  accepted.]  That  said  cession  is  accepted,  ratified, 
and  confirmed,  and  that  the  said  Hawaiian  Islands  and  their  dependencies 
be,  and  they  are  hereby,  annexed  as  a  part  of  the  territory  of  the  United 
States  and  are  subject  to  the  sovereign  dominion  thereof,  and  that  all  and 
singular  the  property  and  rights  hereinbefore  mentioned  are  vested  in  the 
United  States  of  America. 

The  existing  laws  of  the  United  States  relative  to  public  lands  shall 
not  apply  to  such  lands  in  the  Hawaiian  Islands;  but  the  Congress  of  the 
United  States  shall  enact  special  laws  for  their  management  and  disposition : 
Provided,  That  all  revenue  from  or  proceeds  of  the  same,  except  as  regards 
such  part  thereof  as  may  be  used  or  occupied  for  the  civil,  military,  or 
naval  purposes  of  the  United  States,  or  may  be  assigned  for  the  use  of  the 
local  government,  shall  be  used  solely  for  the  benefit  of  the  inhabitants  of 
the  Hawaiian  Islands  for  educational  and  other  public  purposes. 

Until  Congress  shall  provide  for  the  government  of  such  islands  all 
the  civil,  judicial,  and  military  powers  exercised  by  the  officers  of  the 
existing  government  in  said  islands  shall  be  vested  in  such  person  or 
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persons  and  shall  be  exercised  in  such  manner  as  the  President  of  the 
United  States  shall  direct ;  and  the  President  shall  have  power  to  remove 
said  officers  and  fill  the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  Islands  with  foreign  nations  shall 
forthwith  cease  and  determine,  being  replaced  by  such  treaties  as  may  exist, 
or  as  may  be  hereafter  concluded,  between  the  United  States  and  such 
foreign  nations. 

The  municipal  legislation  of  the  Hawaiian  Islands,  not  enacted  for  the 
fulfillment  of  the  treaties  so  extinguished,  and  not  inconsistent  with  this 
joint  resolution  nor  contrary  to  the  Constitution  of  the  United  States  nor 
to  any  existing  treaty  of  the  United  States,  shall  remain  in  force  until  the 
Congress  of  the  United  States  shall  otherwise  determine. 

Until  legislation  shall  be  enacted  extending  the  United  States  customs 
laws  and  regulations  to  the  Hawaiian  Islands  the  existing  customs  relations 
of  the  Hawaiian  Islands  with  the  United  States  and  other  countries  shall 
remain  unchanged. 

The  public  debt  of  the  Republic  of  Hawaii,  lawfully  existing  at  the  date  of 
the  passage  of  this  joint  resolution,  including  the  amounts  due  to  depositors 
in  the  Hawaiian  Postal  Savings  Bank,  is  hereby  assumed  by  the  Government 
of  the  United  States ;  but  the  liability  of  the  United  States  in  this  regard 
shall  in  no  case  exceed  four  million  dollars.  So  long,  however,  as  the  existing 
Government  and  the  present  commercial  relations  of  the  Hawaiian  Islands 
are  continued  as  hereinbefore  provided  said  Government  shall  continue  to 
pay  the  interest  on  said  debt. 

There  shall  be  no  further  immigration  of  Chinese  into  the  Hawaiian 
Islands,  except  upon  such  conditions  as  are  now  or  may  hereafter  be  allowed 
by  the  laws  of  the  United  States;  and  no  Chinese,  by  reason  of  anything 
herein  contained,  shall  be  allowed  to  enter  the  United  States  from  the 
Hawaiian  Islands. 

The  President  shall  appoint  five  commissioners,  at  least  two  of  whom  shall 
be  residents  of  the  Hawaiian  Islands,  who  shall,  as  soon  as  reasonably  prac- 
ticable, recommend  to  Congress  such  legislation  concerning  the  Hawaiian 
Islands  ais  they  shall  deem  necessary  or  proper.    [30  Stat,  L,  750 y  751,] 

This  is  the  first  section  of  the  "  Hawaiian  Annexation  Resolution,"  or  the  **  Newlands 
Resolution/'  und  was  preceded  by  the  following  preamble: 

"  Whereas  the  Government  of  the  Republic  of  Hawaii  having,  in  due  form,  signified 
its  consent,  in  the  manner  provided  by  its  constitution,  to  cede  absolutely  and  without 
reserve  to  the  United  States  of  America  all  rights  of  sovereignty  of  whatsoever  kind  in 
and  over  the  Hawaiian  Islands  and  their  dependencies,  and  also  to  cede  and  transfer 
to  the  United  States  the  absolute  fee  and  ownership  of  all  public,  Government,  or 
Crown  lands,  public  buildings  or  edifices,  ports,  harbors,  militarv  equipment,  and  all 
other  public  property  of  every  kind  and  description  belonging  to  the  Government  of  the 
H-awaiian  Islands,  together  with  every  right  and  appurtenance  thereunto  appertaining: 
Therefore,*'    [BO  Stat,  L,  150,] 

Power  to  acquire  territory  by  cession,  ereignty;  on  the  consummation  of  annexa^ 

—  The  Constitution  of  the  United  States  tion   all   the   rights   of  sovereignty  were 

implies  the  power  to  acquire  territory  by  relinquished  by  the  republic  and  granted 

cession  or  conquest,  and  that  power  carries  to  the  United  States.     During  the  period 

with  it  all  proper  and  incidental  power.  .taken  by  the  federal  government  to  per- 

Peacock  v,  Hawaii,  (1899)   12  Hawaii  27.  feet  a  new  system  all  the  functions  of  the 

See    also    Philippine    Islai^ds;     Porto  government  remained  for  exercise  by  the  - 

Rtco.  existing  republic.     Spencer  17.  McStocker, 

Annexation. —  Until  this  resolution  was  (1898)   11  Hawaii  581. 

signed  by  the  President,  the  republic  of  Date  of  formal  transfer.— Though  the 

Hawaii  possessed  all  the  attributes  of  sov-  resolution  of  annexation  was  passed  July 
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7,  1898,  the  formal  transfer  was  not  made 
until  Aug.  12,  when,  at  noon  of  that 
day,  the  American  flag  was  raised  over 
the  government  house,  and  the  islands 
ceded  with  appropriate  ceremonies  to  a 
representative  of  the  United  States.  Ha- 
waii V,  Mankichi,  (1903)  190  U.  S.  197, 
23  S.  Ct.  787,  47  U.  S.   (L.  ed.)   1016. 

While  the  purjyose  was  to  acquire  and 
extend  the  sovereignty  of  the  United 
States  over  the  islands,  it  was  proposed 
only  to  provide,  by  the  resolution  of  an- 
nexation, a  provisional  government  until 
Congress  should  become  possessed  of  the 
information  necessary  to  enable  it  to  de- 
termine what  should  be  the  permanent 
status  of  the  annexed  territory.  The  mean- 
ing of  the  resolution  thus  indicated  by 
its  terms  is  reflexly  demonstrated  by  the 
Act  of  April  30,  1900,  ch.  339  {infra, 
p.  490»  by  which  the  islands  were  un- 
doubtedly made  a  part  of  the  United 
States  in  the  fullest  sense,  and  given  a 
territorial  form  of  government.  The  mere 
annexation  did  not  affect  the  incorporation 
of  the  islands  into  the  United  States,  and 
the  provisions  of  the  Constitution  as  to 
grand  and  petit  juries  were  not,  by  the 
resolution  of  annexation,  made  applicable. 
Hawaii  v.  Mankichi,  (1903)  190  U.  S.  197, 
23  S.  Ct.  787,  47  U.  S.  (L.  ed.)   1016. 

Extension  of  Constitution  to  Hawaii. — 
One  of  the  grounds  for  believing  that  Con- 
gress did  not  intend  fully  to  extend  the 
Constitution  to  Hawaii  or  fully  to  incor- 
porate those  islands  as  an  integral  part  of 
the  United  States,  is  the  construction  put 

rn  the  resolution  by  Congress  itself  as 
wn  by  the  Orsanic  Act  of  April  30, 
1900,  ch.  339  {infra,  p.  490).  Ex  p.  Ah 
Oi,  (1901)   13  Hawaii  534. 

AH  municipal  legislation  contrary  to  the 
Constitution  of  the  United  States  ceased 
to  be  of  force  or  effect  after  the  twelfth 
day  of  August,  1898.  Ew  p.  Edwards, 
(1900)   13  Hawaii  32. 

The  power  to  permit  the  government  of 
a  newly  acquired  territory  to  continue 
for  such  reasonable  time  as  may  be  deemed 
necessary  and  proper  by  the  political  de- 
partment oI  the  acquiring  government,  is 
one  of  the  incidental  powers  carried  with 
the  sovereign  power  to  acquire  territory; 
and  this  is  so  whether  the  territory  is 
acquired  by  cession  or  conquest,  by  treaty 
or  joint  resolution.  Peacock  v,  Hawaii, 
(1899)    12  Hawaii  27. 

Between  annexation  and  the  organiza- 
tion of  the  territory,  the  laws  of  Hawaii, 
with  certain  exceptions,  remained  in  force. 
Hawaii  v,  Edwards,  (1898)  11  Hawaii 
671. 

In  continuing  the  municipal  legislation 
of  the  island  not  contrary  to  the  Consti- 
tution of  the  United  States  it  was  not 
intended  to  abolish  at  once  the  criminal 
procedure  theretofore  in  force  upon  the 
islands,  and  to  substitute  immediately, 
and  without  legislation,  the  common -law 
proceedings  by  grand  and  petit  jury  which 
nad  been  held  applicable  to  other  organ- 


ized territories.  Hawaii  v,  Mankichi, 
(1903)  190  U.  S.  197,  23  S.  Ct.  787,  47 
U.  S.  (L.  ed.)  1016. 

Inconsistent  Hawaiian  law. —  Any  law 
of  the  Hawaiian  Islands  inconsistent  with 
the  terms  of  this  resolution  of  annexation 
is  invalid  and  inapplicable.  (1898)  22 
Op.  Atty.-Gen.  249. 

The  vessel  registry  laws  of  Hawaii  were 
not  abrogated  immediately  upon  annexa- 
tion. Spencer  v.  McStocker,  (1899)  12 
Hawaii  66,   (1898)   11  Hawaii  581. 

Customs  laws  and  regulations. —  Under 
this  resolution,  until  Congress  acted,  the 
government  of  Hawaii  had  the  lawful 
right  to  collect  customs  duties  prescribed 
by  its  laws.  Peacock  v.  Hawaii,  (1899) 
12  Hawaii  27. 

The  provision  above,  relative  to  customs 
laws  and  regulations,  is  a  valid  exercise 
of  power  by  Congress.  JB»  p.  Ah  Oi, 
(1901)    13  Hawaii  546. 

The  provision  that  existing  customs 
relations  of  the  Hawaiian  Islands  with 
the  United  States  and  other  countries 
should  remain  unchanged  until  legislation 
should  be  enacted  extending  the  United 
States  customs  laws  to  such  islands,  was 
only  declaratory  of  what  would  have  been, 
without  expression,  the  proper  construc- 
tion of  the  resolution  so  far  as  the  tariff 
laws  of  the  United  States  are  concerned. 
(1899)  22  Op.  Atty.-Gen.  566. 

Thi8  resolution  %o<i8  held  to  he  consti' 
tional  against  the  following  ohjedians: 
First.  That  the  Constitution  of  the  United 
States  is  in  full  force  and  effect  in  all 
the  territory  of  the  United  States.  Sec- 
ond. That  among  the  limitations  to  which 
Congress  is  subjected  in  dealing  with  ter- 
ritories is  the  requirement  that  all  duties, 
etc.,  shall  be  uniform  throughout  the 
United  States.  Third.  That  one  of  the 
limitations  under  which  Congress  legis- 
lates is  that  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  state. 
Fourth.  That  the  Tariff  Act  levying  duties 
upon  articles  imported  from  foreign  coun- 
tries does  not  apply  to  goods  brought  into 
one  of  the  ports  of  the  United  States  from 
a  place  which  has  theretofore  been  an- 
nexed as  part  of  the  territory  of  the 
United  States.  Crossman  v.  U.  S.,  ( 1900) 
105   Fed.   608. 

Honolulu  was  held  to  be  a  Pacific  port 
of  the  United  States  under  the  Tariff  Act 
of  1897.  (1902)  24  Op.  Atty.-Gen.  6.  See 
the  notes  to  section  87  of  this  Act,  infra, 
p.  623. 

Chinese  immigration. —  By  virtue  of  tiie 
above  provision  relating  to  Chinese  immi- 
gration, United  States  laws  upon  the  sub- 
ject were  extended  to  and  put  in  force  in 
the  Hawaiian  Islands.  Matter  of  Wong 
Tuck,  (1899)  11  Hawaii  600.  See  also 
Matter  of  Ah  Ho,  (1899)  11  Hawaii  654. 
See  Chinese  Exclusion. 

The  Secretary  of  the  Treasury  has  au- 
thority to  admit  to  the  Hawaiian  Islands 
such  Chinese  persons  as  departed  there- 
from   under    regulations   of    the   existing 


HAWAIIAN  ISLANDS 


489 


government  aUowinff  them  to  return,  as 
they  are  not  excluded  by  the  extension 
to  the  islands  of  the  law  and  regulations 
now  operative  within  the  United  States. 
(1899)  22  Op.  Atty.-Gen.  353. 

There  is  nothing  in  this,  resolution,  nor 
in  any  law  of  Congress,  which  would  pre- 
vent the  entrance  into  these  islands  of 
Chinese  legally  resident  in  the  United 
States  and  holding  certificates  of  regis- 
tration. "The  further  immigration"  of 
Chinese  forbidden  by  this  resolution  is  im- 
migration from  countries  other  than  the 
United  States.  The  question  of  the  right 
of  such  Chinese  persons  to  return  to  the 
United  States  from  the  Hawaiian  Islands 
is  not  decided.  (1901)  23  Op.  Atty.-Gen. 
487. 

The  restrictions  placed  upon  the  admis- 
sion to  the  United  States  of  Chinese  per- 
sons of  the  exempt  class,  and  the  regula- 
tions affecting  the  departure  and  return 
to  this  country  of  registered  Chinese  la- 
borers, are  to  be  held  applicable  to  Chi- 
nese pKsraipns  applying  for  admission  to  the 
Hawaiian  Islands  or  to  such  persons  resid- 
ing there  who  may  wish  to  depart  with  the 
intention  of  returning.  (1898)  22  Op. 
Atty.-Gen.  249. 

PuWic  lands.-- In  1899  Attorney-Gen- 
eral  Griggs  ruled  as  follows  in  a  communi- 
cation to  the  President  respecting  the 
public  lands  of  the  Hawaiian  Islands: 
Congress  having  failed  to  legislate  on 
the  subject  of  public  lands  for  the  Hawai- 
ian Islands,  the  government  of  Hawaii  is 
not  reinvested  with  its  former  power  of 
their  disposition.  The  Hawaiian  Republic, 
as  a  separate  and  sovereign  power,  ceased 
to  exist  when  the  resolution  of  annexation 
took  eifect,  and  it  exists  as  an  organized 
government  only  for  the  purpose  of  mu- 
nicipal legislation  and  for  such  special 
purposes  as  were  expressed  in  the  resolu- 
tion, the  sale  and  disposition  of  the  public 
lands  not  being  one  of  the  latter  class. 
The  term  *'  municipal  legislation  "  is  lim- 
ited to  that  class  of  laws  that  relates 
solely  to  the  internal  affairs  of  the  coun- 
try and  the  relations  of  the  people  to  each 
other.  By  the  resolution  of  annexation  the 

{)ublic  property  of  Hawaii,  including  the 
ands,  became  vested  in  the  United  States, 
and  only  by  their  authority  or  direction 
can  those  lands  be  disposed  of.  All  inter- 
est of  the  Republic  of  Hawaii  in  public 
lands  at  the  time  the  resolution  of  annexa- 
tion took  effect  was  thereby  transferred 
to  the  United  States,  and  thenceforth  the 
officials  of  Hawaii  were  without  power 
to  convey  by  p-ant  or  cession  the  lepjal 
or  equitable  title  of  the  United  States. 
The  resolution  of  annexation  took  effect 
as  of  the  date  of  its  approval,  to  wit, 
July  7,  1898,  with  respect  to  public  lands, 
and    not    Aug.    12,    1898,    the    date    on 


which  the  ceremonies  took  place  formally 
transferring  possession.  The  Hawaiian 
government  has  no  power  to  convey  or 
confirm  title  to  public  lands  where  con- 
ditional sales  or  entries  were  made  prior 
to  the  resolution  of  annexation,  and  the 
conditions  entitling  such  persons  or  entrr- 
men  to  a  grant  have  been  subsequent^ 
performed.     ( 1899)  22  Op.  Atty.-Gen.  627. 

By  the  resolution  of  annexation  the 
government  of  Hawaii  was  deprived  of 
all  authority  to  dispose  of  public  lands 
in  any  manner  whatsoever,  except  by  vir- 
tue of  special  laws  enacted  by  Congress. 
The  officers  of  the  Hawaiian  government 
have  no  authority  to  sell  or  otherwise  dis- 
pose of  the  public  lands  in  the  Hawaiian 
Islands,  and  any  such  sales  or  agreements 
to  sell  are  absolutely  null  and  void  as 
against  the  government  of  the  United 
States.     (1899)  22  Op.  Atty.-On.  574. 

Criminal  convictions  and  verdicts  ren- 
dered before  the  legislature  could  act,  in 
accordance  with  existing  legislation,  but 
not  in  accordance  with  the  Constitution  of 
the  United  States,  are  not  nullified  by  this 
resolution.  Hawaii  r.  Mankichi,  (1903) 
190  U.  S.  197,  23  S.  Ct.  787,  47  U.  S. 
(L.  ed.)   1016. 

During  the  transition  period  between 
annexation  and  territorial  organization, 
felons  could  be  lawfully  prosecuted  with- 
out the  intervention  of  the  grand  jury, 
and  convicted  bv  nine  out  of  twelve  petit 
jurors.  Hawaii  v.  Edwards,  (189^)  12 
Hawaii  55;  Hawaiian  Star  Newspaper 
Assoc.  V.  Saylor,  (1898)  12  Hawaii  64; 
Eof  p.  Mankichi,  (1901)  13  Hawaii  570,  fol- 
lowing Ex  p.  Ah  Oi,  (1901)  13  Hawaii  634. 

No  person  could  be  put  upon  trial  for 
an  infamous  crime  after  Auff.  12,  1898, 
without  having  been  first  indicted  by  a 
grand  jury,  nor  could  one  be  convicted  of 
such  a  crime  save  by  the  unanimous  ver- 
dict of  twelve  jurors.  Em  p.  Edwards, 
(1900)  13  Hawaii  32. 

Title  to  military  xeaervation  at  Ka- 
hanikL — By  the  joint  resolution  of  Con- 
gress accepting  the  cession  of  the  Hawai- 
ian Islands  and  the  transfer  to  the  United 
States  of  the  ownership  of  all  public  lands 
therein,  and  by  acquiring  by  purchase 
from  individuals  the  leases  held  by  them 
covering  the  lands  comprising  the  military 
reservation  at  Kahauiki,  Oahu  Island,  the 
United  States  acquired  complete  title  to 
that  reservation.  (1904)  25  Op.  Atty.- 
Gen.  226. 

In  fixing  upon  the  proper  constnictioa 
to  be  given  to  this  resolution  it  is  im- 
portant to  bear  in  mind  the  history  and 
condition  of  the  islands  prior  to  their  an- 
nexation. This  history  and  condition  is 
reviewed  by  Mr.  Justice  Brown  in  Hawaii 
V.  Mankichi,  (1903)  190  U.  S.  197,  23 
S.  Ct.  787,  47  U.  S.  (L.  ed.)  1016. 


Sec.  2.  [Appointment  of  commissionerg.]  That  the  commissioners 
hereinbefore  provided  for  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.     [30  Stat.  L,  751.] 
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S£0.  3.  [Appropriation.]  That  the  sum  of  one  hundred  thousand  dol- 
lars, or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  and  to  be  imme- 
diately available,  to  be  expended  at  the  discretion  of  the  President  of  the 
United  States  of  America,  for  the  purpose  of  carrying  this  joint  resolution 
into  effect.     [30  Stat  L.  751.] 


n.    GOVERNMENT  OF  TERBITOBY  OENEBALLT 
An  Act  To  provide  a  government  for  the  Territory  of  Hawaii 

[Act  of  April  30,  1900,  ch,  339,  31  Stat.  L.  141.] 
Chapter  I. —  General  Provisions. 

DEFINITIONS. 

Seo.  1.  That  the  phrase  **  the  laws  of  Hawaii, '*  as  used  in  this  Act  with- 
out qualifying  words,  shall  mean  the  constitution  and  laws  of  the  Republic 
of  Hawaii,,  in  force  on  the  twelfth  day  of  August,  eighteen  hundred  and 
ninety-eight,  at  the  time  of  the  transfer  of  the  sovereignty  of  the  Hawaiian 
Islands  to  the  United  States  of  America. 

The  constitution  and  statute  laws  of  the  Republic  of  Hawaii  then  in  force, 
set  forth  in  a  compilation  made  by  Sidney  M.  Ballon  under  the  authority 
of  the  legislature,  and  published  in  two  volumes  entitled  '*  Civil  Laws  "  and 
*'  Penal  Laws,''  respectively,  and  in  the  Session  Laws  of  the  Legislature 
for  the  session  of  eighteen  hundred  and  ninety-eight,  are  referred  to  in  this 
Act  as  ''  Civil  Laws,"  "  Penal  Laws,"  and  '*  Session  Laws/'  [31  Stat.  L. 
141.] 

This  is  the  first  section  of  chapter  1  of  the  "  Hawaii  Territorial  Act."  Said  Act 
consists  of  six  chapters,  which  are  given  in  their  numerical  order  throughout  this  title. 
Under  subdivision  VII  of  this  title,  infra,  p.  523,  are  placed  separate  Acta  relating 
to  particular  matters  in  the  territory. 

'^Laws  of  Hawaii" — The  construction  amendment.      Mutual    Life    Ins.    Co.    tf. 

of  this  phrase  in  the  first,  fifth,  and  sixth  McOrew,  (1903)   188  U.  S.  291,  23  S.  Ot. 

sections  of  the  Act  is  considered  in  the  375,  47  U.  S.   (L.  ed.)   480. 

case  of  The  Schooner  Robert  Lewers  Co.  v.  Eminent  domain  —  jury  trial. —  By  the 

Kekauoha,  (C.  O.  A.  1902)   114  Fed.  849,  Hawaiian  statute  itself  an  issue  of  fact  in 

52  C.  C.  A.  483.  respect  to  the  value  of  land  sought  to  b 

By  this  Act  it  was  provided  that  the  taken  by  the  United  States  in  the  exercise 

laws  of  Hawaii  not  inconsistent  with  the  of  the  power  of  eminent  domain  must  be 

laws  and  the  Constitution  of  the  United  tried  by  jury.    U.  S.  v.  Honolulu  Planta- 

States,  or  the  provisions  of  the  Act,  should  tion  Co.,   (C.  O.  A.  1903)    122  Fed«  581, 

remain    in    force,    subject    to    repeal    or  58  C.  C  A.  279. 

TERRITOEY  OP  HAWAH. 

Sec.  2.  That  the  islands  acquired  by  the  United  States  of  America  nnder 
an  Act  of  Congress  entitled  **  Joint  resolution  to  provide  for  annexing  the 
Hawaiian  Islands  to  the  United  States,"  approved  July  seventh,  eighteen 
hundred  and  ninety-eight,  shall  be  known  as  the  Territory  of  Hawaii.  [31 
Stat.  L.  141.] 

The  Res.  of  July  7,  1898,  No.  65,  mentioned  in  this  section  is  given  supra,  p.  486. 

Incorporated    territory.— By    this    Act      Bidwell,   (1901)   182  U.  S.  244,  21  S.  Ct. 
the  Hawaiian  Islands  are  given  the  status       770,  45  U.  S.  (L.  ed.)   108S. 
of  an  incorporated  territory.     Downes  v. 


HAWAIIAN  ISLANDS  491 

GOVERNMENT   OP    THE  TERRITORY   OP   HAWAH. 

Sec.  3.  That  a  Territorial  government  is  hereby  established  over  the  said 
Territory,  with  its  capital  at  Honolulu,  on  the  island  of  Oahu.  [31  Stat.  L. 
141.] 

CITIZENSHIP. 

Sec.  4.  That  all  persons  who  were  citizens  of  the  Republic  of  Hawaii  on 
August  twelfth,  eighteen  hundred  and  ninety-eight,  are  hereby  declared  to 
be  citizens  of  the  United  States  and  citizens  of  the  Territory  of  Hawaii. 

And  all  citizens  of  the  United  States  resident  in  the  Hawaiian  Islands 
who  were  resident  there  on  or  since  August  twelfth,  eighteen  hundred  and 
ninety-eight,  and  all  the  citizens  of  the  United  States  who  shall  hereafter 
reside  in  the  Territory  of  Hawaii  for  one  year  shall  be  citizens  of  the  Terri- 
tory of  Hawaii.    [31  Stat.  L.  141.] 

Chinese  citizens. —  Chinese  persons  who  A  Chinese  child  born  in  Hawaii  in  1885, 
on  Aug.  12,  1898,  were  citizens  of  the  and  taken  to  China  by  his  mother,  is  en- 
republic  of  Hawaii,  become  by  virtue  of  titled  to  re-enter  that  territory  where  his 
this  section  citizens  of  the  United  States.  father  still  resides.  (1901)  23  Op.  Atty.- 
(1901)  23  Op.  Atty.-Gen.  609;  (1901)  Gen.  345. 
23  Op.  Atty.-Gen.  362;  (1901)  23  Op. 
Atty.-Gen.  346, 

APPLICATION  OP  THE  LAWS  OP  THE  UNITED  STATES. 

Sec.  5.  That  the  Constitution,  and,  except  as  otherwise  provided,  all  the 
laws  of  the  United  States,  including  laws  carrying  several  appropriations, 
which  are  not  locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  Territory  as  elsewhere  in  the  United  States:  Provided, 
That  sections  eighteen  hundred  and  forty-one  to  eighteen  hundred  and 
ninety-one,  inclusive,  nineteen  hundred  and  ten  and  nineteen  hundred  and 
twelve,  of  the  Revised  Statutes,  and  the  amendments  thereto,  and  an  Act 
entitled  **An  Act  to  prohibit  the  passage  of  local  or  special  laws  in  the 
Territories  of  the  United  States,  to  limit  territorial  indebtedness,  and  for 
other  purposes,"  approved  July  thirtieth,  eighteen  hundred  and  eighty-six, 
and  the  amendments  thereto,  shall  not  apply  to  Hawaii.  [31  Stat,  L,  141, 
as  amended  by  36  Stat.  L.  443.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  May  27,  1910, 
ch.  258,  SI.    As  originally  enacted  it  was  as  follows: 

"  Sec.  5.  That  the  Constitution,  and,  except  as  herein  ctherwise  provided,  all  the 
laws  of  the  United  States  which  are  not  locally  inapplicable,  shall  have  the  same  force 
and  effect  within  the  said  Territory  as  elsewhere  in  the  United  States: 

**  Provided,  That  sections  eighteen  hundred  and  fifty  and  eighteen  hundred  and  ninety 
of  the  Revised  Statutes  of  the  United  States  shall  not  apply  to  the  Territory  of 
Hawaii.*'    [SI  Stat  L,  HI,'] 

For  R.  S.  sees.  1841-1891  and  the  Act  of  July  30,  1886,  ch.  818,  mentioned  in  the 
text  sea  the  title  Tebbitobibs. 

By  this  Act  the  Constitution  is  for-  see  Wright  r.  MacFarlane,  (CCA.  1903) 

maUy  extended  to  these  islands.    Hawaii  122  Fed.  77a,  58  C.  C.  A.  570. 

r.  Mankichi,  (1903)   190  U.  S.  197,  23  S.  National  Banking  Acts.— This  Act  ex- 

Ct  787   47  U  S    (L   ed  )   1016  tends  the  National  Banking  Acts  of  the 

Constitutional' amendiients.- The  sev-  JJ.'''^!*^  ^***^^  (see  National  Banks)   to 

enth  amendment  of  the  United  States  Con-  iS^HzTf h^/Lw?nTr"f ^ 

stitution  is  in  full  for«.  in  Hawaii...  Ban-  thon.e^  the  -mpt^^^^^^  to  l^ant  ^P^^^^^^^^ 

nister  t>.  Lucas     (1912)    21  Hawaii  222,  ^^erein.     (1900)  23  Op.  Attv.-Gen.  177. 
Ann.  Cas.  1916A  1136.  Unanimity  of  verdicts  is  essential  un- 

Jurisdiction  of  courts.—  As  to  the  juris-  der  the  provisions  of  this  Act,  but  it  may 

diction  of  the  Circuit  Court  of  Appeals  be   waived.     Pringle   v.    Hilo   Mercantife 

for  the  Ninth  Circuit  under  this  section,  O).,  (1901)  13  Hawaii  706. 
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LAWS  OF  HAWAH. 

Sec.  6.  That  the  laws  of  Hawaii  not  inconsistent  with  the  Constitution 
or  laws  of  the  United  States  or  the  provisions  of  this  Act  shall  continue  in 
force,  subject  to  repeal  or  amendment  by  the  legislature  of  Hawaii  or  the 
Congress  of  the  United  States.    [31  Siat  L.  142.] 

Authority  of  Congress.— Congress  in  loha  v.  Caatie,  (1908)  210  U.  8.  163,  28 
the  exercise  of  its  power  to  govern  the  S.  Ct.  684,  52  U.  S.  (L.  ed.)  998. 
territories  had  the  authority  to  make  the  Jurisdiction  of  cryne  in  Honolulu  bar- 
above  provision.  Tomikawa  v.  Gama,  bor. —  There  is  nothing  in  the  Hawaiian 
(1902)  14  Hawaii  431.  See  also  In  re  Organic  Act  which  expressly  or  impliedly 
Austin,  (1903)   15  Hawaii  114.  deprives  the  federal  courts  of  their  juris- 

Municipal  corporation. — ^It  appears  that  diction  under  R.  S.  sec.  5339   (now  em- 

Gon^ress  did  not  intend,  in  creating  the  bodied  in  Penal  Laws,  IS  272,  273,  see  title 

territory,  to  create  a  municipal  corpora-  Penal  Laws)   to  punish  a  murder  oom- 

tion  proper  with  the  liabilities  of  such  mitted  on  board  a  ship  lying  in  the  har- 

corporations.    Ck>ffield  t?.  Territory,  (1901)  bor  of  Honolulu.    Wynne  v.  U.  S.,  (1910) 

13  Hawaii  478.  217  U.  S.  234,  30  S.  Ct.  447,  64  U.  S. 

Federal   courts   foUowing   construction  (L.  ed.)  748. 
of  local  statutes  by  Hawaiian  courts. —  Cited   without    specific   application   in 

The  federal   courts  will   follow  the  con-  Bannister  v.  Lucas,  ( 1912)  21  Hawaii  222, 

struction  given  by  the  courts  of  the  gov-  Ann.  Oas.  191&A  1136. 
ernment  of  Hawaii  to  local  statutes.    Kea- 

[laws  repealed.] 

Sec.  7.  That  the  constitution  of  the  Republic  of  Hawaii  and  the  laws  of 
Hawaii,  as  set  forth  in  the  following  acts,  chapters,  and  sections  of  the  civil 
laws,  penal  laws,  and  session  laws,  and  relating  to  the  following  subjects, 
are  hereby  repealed : 

Civil  Laws  :  Sections  two  and  three,  Promulgation  of  laws ;  chapter  five. 
Flag  and  seal;  sections  thirty  to  thirty-three,  inclusive,  Tenders  for  sup- 
plies; chapter  seven,  Minister  of  foreign  affairs;  chapter  eight,  Diplomatic 
and  consular  agents;  sections  one  hundred  and  thirty-four  and  one  hun- 
dred and  thirty-five,  National  museum;  chapter  twelve.  Education  of 
Hawaiian  youths  abroad;  sections  one  hundred  and  fifty  to  one  hundred 
and  fifty-six,  inclusive.  Aid  to  board  of  education ;  chapter  fourteen,  Minis- 
ter of  the  interior ;  sections  one  hundred  and  sixty-six  to  one  hundred  and 
sixty-eight,  inclusive,  one  hundred  and  seventy-four  and  one  hundred  and 
seventy-five,  Government  lands;  section  one  hundred  and  ninety,  Board 
of  commissioners  of  public  lands;  section  four  hundred  and  twenty-four, 
Bureau  of  agriculture  and  forestry;  chapter  thirty-one,  Agriculture  and 
manufactures^  chapter  thirty-two,  Ramie;  chapter  thirty-three,  Taro  flour; 
chapter  thirty-four.  Development  of  resources ;  chapter  thirty-five,  Agricul- 
ture ;  section  four  hundred  and  seventy-seven,  Brands ;  chapter  thirty-seven. 
Patents ;  chapter  thirty-eight,  Copyrights ;  sections  five  hundred  and  fifty- 
six  and  five  hundred  and  fifty-seven,  Railroad  subsidy ;  chapter  forty-seven. 
Pacific  cable;  chapter  forty-eightf.  Hospitals;  chapter  fifty-one,  Coins  and 
currency;  chapter  fifty-four,  Consolidation  of  public  debt;  chapter  fifty- 
six,  Post-office;  chapter  fifty-seven,  Exemptions  from  postage;  chapter 
fifty-eight,  Postal  savings  banks;  chapter  sixty-five.  Import  duties;  chapter 
sixty-six.  Imports;  chapter  sixty-seven,  Ports  of  entry  and  collection  dis- 
tricts; chapter  sixty-eight,  Collectors;  chapter  sixty-nine,  Registry  of  ves- 
sels ;  section  one  thousand  and  eleven,  Custom-house  charges ;  section  eleven 
hundred  and  two,  Elections;  section  eleven  hundred  and  thirty-two, 
Appointment  of  magistrate;  last  clause  of  first  subdivision  and  fifth  sub- 
division of  section  eleven  hundred  and  forty-four,  first  subdivision  of  section 
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eleven  hundred  and  forty-five,  Jurisdiction;  sections  eleven  hundred  and 
seventy-three  to  eleven  hundred  and  seventy-eight,  inclusive.  Translation 
of  decisions ;  section  eleven  hundred  and  eighty-eight,  Clerks  of  court ;  sec- 
tions thirteen  hundred  and  twenty-nine,  thirteen  hundred  and  thirty-one, 
thirteen  hundred  and  thirty-two,  thirteen  hundred  and  forty-seven  to  thir- 
teen hundred  and  fifty-four,  inclusive,  Juries ;  sections  fifteen  hundred  and 
nine  to  fifteen  hundred  and  fourteen,  inclusive,  Maritime  matters ;  chapter 
one  hundred  and  two.  Naturalization ;  section  sixteen  hundred  and  seventy- 
eight.  Habeas  corpus;  chapter  one  hundred  and  eight,  Arrest  of  debtors; 
subdivisions  six,  seven,  ten,  twelve  to  fourteen  of  section  seventeen  hundred 
and  thirty-six.  Garnishment;  sections  seventeen  hundred  and  fifty-five  to 
seventeen  hundred  and  fifty-eight,  inclusive.  Liens  on  vessels ;  chapter  one 
hundred  and  sixteen.  Bankruptcy,  and  sections  eighteen  hundred  and 
twenty-eight  to  eighteen  hundred  and  thirty-two,  inclusive.  Water  rights. 

PBNAii  Laws:  Chapter  six.  Treason;  section [s]  sixty-five  to  sixty-seven, 
inclusive,  Foot  binding ;  chapter  seventeen.  Violation  of  postal  laws ;  section 
three  hundred  and  fourteen.  Blasphemy;  sections  three  hundred  and 
seventy-one  to  three  hundred  and  seventy-two,  inclusive  [sic].  Vagrants; 
sections  four  hundred  and  eleven  to  four  hundred  and  thirteen,  inclusive. 
Manufacture  of  liquors ;  chapter  forty-three,  Offenses  on  the  high  seas  and 
other  waters;  sections  five  hundred  and  ninety-five  and  six  hundred  and 
two  to  six  hundred  and  five,  inclusive,  Jurisdiction;  section  six  hundred 
and  twenty-three.  Procedure;  sections  seven  hundred  and  seven  hundred 
and  one.  Imports ;  section  seven  hundred  and  fifteen.  Auction  license ;  sec- 
tion seven  hundred  and  forty-five,  Commercial  travelers;  sections  seven 
hundred  and  forty-eight  to  seven  hundred  and  fifty-five,  inclusive,  Eire- 
arms;  sections  seven  hundred  and  ninety-six  to  eight  hundred  and  nine, 
inclusive.  Coasting  trade;  sections  eight  hundred  and  eleven  and  eight 
hundred  and  twelve.  Peddling  foreign  goods;  sections  eight  hundred  and 
thirteen  to  eight  hundred  and  fifteen,  inclusive.  Importation  of  live  stock ; 
section  eight  hundred  and  nineteen.  Imports;  sections  eight  hundred  and 
eighty-six  to  nine  hundred  and  six,  inclusive.  Quarantine;  section  eleven 
hundred  ^pd  thirty-seven,  Consuls  and  consular  agents;  chapter  sixty- 
seven.  Whale  ships;  sections  eleven  hundred  and  forty-five  to  eleven  hun- 
dred and  seventy-nine,  inclusive,  and  twelve  hundred  and  four  to  twelve 
hundred  and  nine,  inclusive,  Arrival,  entry,  and  departure  of  vessels ;  chap- 
ters sixty-nine  to  seventy-six,  inclusive,  Navigation  and  other  matters  within 
the  exclusive  jurisdiction  of  the  United  States;  sections  thirteen  hundred 
and  forty-seven  and  thirteen  hundred  and  forty-eight.  Fraudulent  exporta- 
tion; chapter  seventy-eight.  Masters  and  servants;  chapter  ninety-three, 
Immigration ;  sections  sixteen  hundred  and  one,  sixteen  hundred  and  eight, 
and  sixteen  hundred  and  twelve,  Agriculture  and  forestry ;  chapter  ninety- 
six,  Seditious  offenses ;  and  chapter  ninety-nine.  Sailing  regulations. 

Session  Laws:  Act  fifteen.  Elections;  Act  twenty-six,  Duties;  Act 
twenty-seven,  Exemptions  from  duties ;  Act  thirty-two,  Registry  of  vessels ; 
section  four  of  Act  thirty-eight,  Importation  of  live  stock ;  Act  forty-eight. 
Pacific  cable;  Act  sixty-five,  Consolidation  of  public  debt;  Act  sixty-six. 
Ports  of  entry;  and  Act  sixty-eight,  Chinese  immigration.  [31  Siat.  L. 
142,143.] 

Jury  triaL — For  the  effect  of  this  and  scribed  by  the  Hawaiian  statutes  as 
other  sections  of  the  act  on  the  right  to  amended  by  the  Organic  Act,  see  Terri- 
obtain   trial   juries   in   the   manner   pre-      tory  v.  Ng  Kow,  (ISKHt)  15  Hawaii  602. 
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CERTAIN  OFFICES  ABOLISHED. 

Sec.  8,  That  the  offices  of  President,  minister  of  foreign  affairs,  minister 
of  the  interior,  minister  of  finance,  minister  of  public  instruction,  auditor- 
general,  deputy  auditor-general,  surveyor-general,  marshal,  and  deputy 
marshal  of  the  Republic  of  Hawaii  are  hereby  abolished.    [31  Stat.  L.  143.] 

The  office  of  Minister  of  the  Interior  as  they  were  continued,  among  other  offi- 
was  abolished  by  this  section,  and  his  cere.  Ninomiya  v,  Kepoikai,  (1903)  1^5 
powers  and  duties  distributed,  in  so  far      Hawaii    27^ 

AMENDMENT  OF  OFFICIAL   TITLES, 

Sec.  9.  That  wherever  the  words  '*  President  of  the  Republic  of  Hawaii," 
or  **  Republic  of  Hawaii,"  or  **  Government  of  the  Republic  of  Hawaii," 
or  their  equivalents,  occur  in  the  laws  of  Hawaii  not  repealed  by  this  Act, 
they  are  hereby  amended  to  read  **  Governor  of  the  Territory  of  Hawaii," 
or  *  *  Territory  of  Hawaii, "  or ' '  Government  of  the  Territory  of  Hawaii,' '  or 
their  equivalents,  as  the  context  requires.     [31  Stat.  L.  143.] 

CONSTRUCTION  OP  EXISTING  STATUTES. 

Sec.  10.  That  all  rights  of  action,  suits  at  law  and  in  equity,  prosecu- 
tions, and  judgments  existing  prior  to  the  taking  effect  of  this  Act  shall 
continue  to  be  as  effectual  as  if  this  Act  had  not  been  passed;  and  those 
in  favor  of  or  against  the  Republic  of  Hawaii,  and  not  assumed  by  or  trans- 
ferred to  the  United  States,  shall  be  equally  valid  in  favor  of  or  against  the 
government  of  the  Territory  of  Hawaii.  All  offenses  which  by  statute  then 
in  force  were  punishable  as  offenses  against  the  Republic  of  Hawaii  shall  be 
punishable  as  offenses  against  the  government  of  the  Territory  of  Hawaii, 
unless  such  statute  is  inconsistent  with  this  Act,  or  shall  be  repealed  or 
changed  by  law.  No  person  shall  be  subject  to  imprisonment  for  nonpay- 
ment of  taxes  nor  for  debt.  All  criminal  and  penal  proceedings  then  pend- 
ing in  the  courts  of  the  Republic  of  Hawaii  shall  be  prosecuted  to  final 
judgment  and  execution  in  the  name  of  the  Territory  of  Hawaii ;  all  such 
proceedings,  all  actions  at  law,  suits  in  equity,  and  other  proceedings  then 
pending  in  the  courts  of  the  Republic  of  Hawaii  shall  be  carried  on  to  final 
judgment  and  execution  in  the  corresponding  courts  of  the  Territory  of 
Hawaii ;  and  all  process  issued  and  sentences  imposed  before  this  Act  takes 
effect  shall  be  as  valid  as  if  issued  or  imposed  in  the  name  of  the  Territory 
of  Hawaii ; 

Provided,  That  no  suit  or  proceedings  shall  be  maintained  for  the  specific 
performance  of  any  contract  heretofore  or  hereafter  entered  into  for  per- 
sonal labor  or  service,  nor  shall  any  remedy  exist  or  be  enforced  for  breach 
of  any  such  contract,  except  in  a  civil  suit  or  proceeding  instituted  solely  to 
recover  damages  for  such  breach : 

Provided  further,  That  the  provisions  of  this  section  shall  not  modify 
or  change  the  laws  of  the  United  States  applicable  to  merchant  seamen. 

That  all  contracts  made  since  August  twelfth,  eighteen  hundred  and 
ninety-eight,  by  which  persons  are  held  for  service  for  a  definite  term,  are 
hereby  declared  null  and  void  and  terminated,  and  no  law  shall  be  passed 
to  enforce  said  contracts  in  any  way  j  and  it  shall  be  the  duty  of  the  United 
States  marshal  to  at  once  notify  such  persons  so  held  of  the  termination  of 
their  contracts. 
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That  the  Act  approved  February  twenty-sixth,  eighteen  hundred  and 
eighty-five,  **  To  prohibit  the  importation  and  migration  of  foreigners  and 
aliens  under  contract  or  agreement  to  perform  labor  in  the  United  States, 
its  Territories,  and  the  District  of  Columbia,"  and  the  Acts  amendatory 
thereof  and  supplemental  thereto,  be,  and  the  same  are  hereby,  extended 
to  and  made  applicable  to  the  Territory  of  Hawaii.    [31  Stat.  L.  143^  144,] 

The  Act  of  Feb.  26,  1885,  ch.  164,  mentioned  in  the  text,  has  been  almost  entirely, 
superseded  by  the  various  subsequent  Acts  relating  to  the  same  subject.  See  the  title 
Immigration. 

Admiralty  suits. —  Congress  intended  to  for    damages.     Consolidated    Amusement 

make  a  general  provision  in  regard  to  all  Co.  v.  Hughes,  (1915)  22  Hawaii  550. 

classes  (3  suits  and  actions,  of  whatever  Contempt  proceedings. —  Enforcement  tiy 

nature,  then  pending  in  the  courts  of  the  contempt   proceedings   of   an   administra- 

republic  of  Hawaii,  and  to  exclude  none  tor's  official  duty  to  pay  a  creditor  a  divi- 

whatever.     The   words   "  and    other   pro-  dend  is  not  within  the  prohibition  in  this 

ceedings "   are,  sufficiently   comprehensive  section    against    imprisonment    for    debt, 

when  used   in  connection   with   the  Ian-  Matter  of  Ahi,  (1908)   19  Hawaii  233. 

guage  which  precedes  them  to  include  ad-  Imprisonment  for  debt. —  The   writ  of 

miralty  suits.    Wilder 's  Steamship  Co.  v.  ne  exeat  is  not  now  available  in  Hawaii 

Hind,   (C.  C.  A.  1901)    106  Fed.   113,  47  in  an  action  of  assumpsit  to  prevent  i^  de- 

C.  C.  A.  243  fendant  from  going  away  from  the  terri- 

Suits  on  contracts  for  personal  serv-  tory  or  to  compel  him  to  give  security  for 

ices. —  The   first   proviso   of   this   section  the  payment  of  the  judgment  that  may  be 

does  not  prohibit  the  issuance  of  an  in-  recovered.      The    execution    of    the    writ 

junction  to  restrain  the  exhibition  or  deal-  would  subject  the  defendant  to  imprison- 

mg  in  motion  picture  films  in  the  terri-  ment  for  debt  contrary  to  the  provisions 

tory  of  Hawaii  in  violation  of  a  contract  of  this  section.    Oahu  JiUmber,  etc.,  Co.  i* . 

not  to  exhibit  or  to  deal  in  such  films.  Din^  Sing,  (1904)  15  Hawaii  413. 

Such  a  contract  is  not  one  of  the  class  Limitations.— ^ee  Kunewa  v.  Kaanaana, 

which  this  section  provides  shall  not  be  (1907)    18  Hawaii  252. 

enforced,  but  for  a  violation  of  which  the  Cited   generally   in   Honolulu   Athletic 

parties   must  be   relegated  to   an   action  Park  i?.  Lowry,  (1916)  22  Hawaii  685. 

STYLE  OF  PROCESS. 

Seo.  11.  That  the  style  of  all  process  in  the  Territorial  courts  shall  here- 
after run  in  the  name  of  "  The  Territory  of  Hawaii,'"  and  all  prosecutions 
shall  be  carried  on  in  the  name  and  by  the  authority  of  the  Territory  of 
Hawaii.    [31  Stat.  L.  144.] 


HL  THE  LEGISLATURE 

Chapter  II. —  The  Legislature. 

THE  LEGISLATIVE  POWER. 

Sec,  12.  That  the  legislature  of  the  Territory  of  Hawaii  shall  consist  of 
two  houses,  styled,  respectively,  the  senate  and  house  of  representatives, 
which  shall  organize  and  sit  separately,  except  as  otherwise  herein  provided. 

The  two  houses  shall  be  styled  **  The  legislature  of  the  Territory  of 
Hawaii."    [31  Stat.  L.  144.] 

This  ia  the  first  section  of  chapter  II  of  the  Act  of  April  30,  1900,  ch.  339.  See  the 
notes  to  section  I  of  this  Act,  supra,  p.  490. 

[qualification  of  members.] 
Sec.  13.  That  no  person  shall  sit  as  a  senator  or  representative  in  tlie 
legislature  unless  elected  under  and  in  conformity  with  this  Act,     [31  Stai. 
L.  144.] 

Cited  generally  in  Cooke  v.  Thayer,  (1914)  22  Hawaii  247. 
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QENERAIi  ELECTIONS. 

Sec.  14.  That  a  general  election  shall  be  held  on  the  Tuesday  next  after 
the  first  Monday  in  November,  nineteen  hundred,  and  every  second  year 
thereafter :  Provided,  however,  That  the  governor  may,  in  his  discretion, 
on  thirty  days'  notice,  order  a  special  election  before  the  first  general  elec- 
tion, if,  in  his  opinion,  the  public  interests  shall  require  a  special  session 
of  the  legislature.    [31  Stat  L,  144,] 

For    a    case    under    this    section,    see  Cas.  1913B  156;  Cooke  v.  Thayer,  (1914) 

Fairchild  r.  Smith,  (1903)  15  Hawaii  265.  22  Hawaii  247. 

Cited,   without   specific  application,   in  Amendment  of  election  laws. —  See  note 

Lane  t?.  Fern,  (1910)  20  Hawaii  290,  Ann.  under  sec.  86  of  this  Act,  infra,  p.  621. 

EACH  HOUSE  JUDGE  OF    QUALIFICATIONS  OF   MEMBERS. 

Sec.  15.  That  each  house  shall  be  the  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members.    [31  Stai.  L,  145.] 

Neither  the  secretary  of  the  territory  when  it  is  clearly  their  duty  to  do  so.  The 

aor  the  courts  should  undertake  to  pass  jurisdiction  of  each  house  of  the  legisla- 

upon  the  question  of  the  eligibility  of  a  ture  is  exclusive  in  such  cases.    Harris  v, 

candidate,  in  view  of  this  section,  except  Cooper,   (1902)    14  Hawaii  145. 

DISQUALIFICATIONS  OF  LEGISLATORS. 

Sec.  16.  That  no  member  of  the  legislature  shall,  during  the  term  for 
which  he  is  elected,  be  appointed  or  elected  to  any  office  of  the  Territory  of 
Hawaii.    [31  Stat  L.  145,] 

DISQUALIFICATIONS  OF  GOVERNMENT  OFFICERS  AND  EMPLOYEES. . 

Sec.  17.  That  no  person  holding  office  in  or  under  or  by  authority  of  the 
Government  of  the  United  States  or  of  the  Territory  of  Hawaii  shall  be 
eligible  to  election  to  the  legislature,  or  to  hold  the  position  of  a  member  of 
the  same  while  holding  said  office.    [31  Stat,  L,  145,] 

[miOTS,  CONVICTS,  ETC.] 

Sec.  18.  No  idiot  or  insane  person,  and  no  person  who  shall  be  expelled 
from  the  legislature  for  giving  or  receiving  bribes  or  being  accessory  thereto, 
and  no  person  who,  in  due  course  of  law,  shall  have  been  convicted  of  any 
criminal  offense  punishable  by  imprisonment,  whether  with  or  without  hard 
labor,  for  a  term  exceeding  one  year,  whether  with  or  without  fine,  shall 
register  to  vote  or  shall  vote  or  hold  any  office  in,  or  under,  or  by  authority 
of,  the  government,  unless  the  person  so  convicted  shall  have  been  pardoned 
and  restored  to  his  civil  rights.    [31  Stat,  L.  145.] 

The   mere   commission   of   an    offense,  securing  a  nomination  to  office  and  oon- 

without  conviction,  is  not  a  disqualifica-  victed  therefor,  can  be  ousted  from  the 

tion    under    this    section.      Kanealii    i7.  office    under    this    section.      Territory    v. 

Hardy,    (1905)    17  Hawaii  9.  Kanealii,   (1905)    17  Hawaii  243,  7  Ann. 

Irregular  or  fraudulent  nomination.^  Cas.  837. 
One   implicated    in    fraud   or    forgery   in 

OATH  OP  OPPICB. 

Sbo.  19.  That  every  member  of  the  legislature,  and  all  officers  of  the 
government  of  the  Territory  of  Hawaii,  shall  take  the  following  oath  or 
affirmation : 
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I  solemnly  swear  (or  aflBrm),  in  the  presence  of  Almighty  God,  that  I  will 
faithfully  support  the  Constitution  and  laws  of  the  United  States,  and  con- 
scientiously and  impartially  discharge  my  duties  as  a  member  of  the  legis- 
lature, or  as  an  officer  of  the  government  of  the  Territory  of  Hawaii  (as  the 
case  may  be) .    [31  Stat.  L.  145.] 

Oath  of  attorneys. —  The  Organic  Act  "  every  member  of  the  legislature  and  all 

did  not  require  thoee  who  held  licenses  officers   of   the  government  of  the  terri- 

as  attorneys  to  take  any  new  oath.    Sec-  tory."    Matter  of  Davis,  (1904)  15  Hawaii 

tion   19  made  this  obligatory  only  upon  377. 

OFFICERS  AND  BULBS. 

Sec.  20.  That  the  senate  and  house  of  representatives  shall  each  choose 
its  own  officers,  determine  the  rules  of  its  own  proceedings,  not  inconsistent 
with  this  Act,  and  keep  a  journal.    [31  Stat.  L.  145.] 

AYES  AND  NOES. 

Sec.  21.  That  the  ayes  and  noes  of  the  members  on  any  question  shall^ 
at  the  desire  of  one-fifth  of  the  members  present,  be  entered  on  the  journal^ 
[31  Stat.  L.  145.] 

QUORUM. 

Sec.  22.  That  a  majority  of  the  number  of  members  to  which  each  house 
is  entitled  shall  constitute  a  quorum  of  such  house  for  the  conduct  of  ordi- 
nary business,  of  which  quorum  a  majority  vote  shall  suffice ;  but  the  final 
passage  of  a  law  in  each  house  shall  require  the  vote  of  a  majority  of  all  the' 
members  to  which  such  house  is  entitled.     [31  Stat.  L.  145.] 

[SHAIiLER  NUMBER  THAN  QUORUM  MAT  ADJOURN.] 

Sec.  23.  That  a  smaller  number  than  a  quorum  may  adjourn  from  day 
to  day,  and  compel  the  attendance  of  absent  members,  in  such  manner  and 
under  such  penalties  as  each  house  may  provide.    [31  Stat.  L.  145.] 

[ascertaining  QUORUM.] 

Sec.  24.  That,  for  the  purpose  of  ascertaining  whether  there  is  a  quorum 
present,  the  chairman  shall  count  the  number  of  members  present.  [31 
Stat.  L.  145.] 

PUNISHMENT  OF  PERSONS  NOT  MEMBERS. 

Sec.  25.  That  each  house  may  punish  by  fine,  or  by  imprisonment  not 
exceeding  thirty  days,  any  person  not  a  member  of  either  house  who  shall 
be  guilty  of  disrespect  of  such  house  by  any  disorderly  or  contemptuous 
behavior  in  its  presence  or  that  of  any  committee  thereof ;  or  who  shall,  on 
account  of  the  exercise  of  any  legislative  function,  threaten  harm  to  the 
body  or  estate  of  any  of  the  members  of  such  house ;  or  who  shall  assault, 
arrest,  or  detain  any  witness  or  other  person  ordered  to  attend  such  house, 
on  his  way  going  to  or  returning  therefrom ;  or  who  shall  rescue  any  person 
arrested  by  order  of  such  house. 

..  But  the  person  charged  with  the  offense  shall  be  informed,  in  writing, 
of  the  charge  made  against  him,  and  have  an  opportunity  to  present  evi- 
dence and  be  heard  in  his  own  defense.    [31  Stat.  L.  146.] 
3  F.  S.  A.—  17 
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COMPENSATION  OF  MEMBERS. 

Sec.  26.  That  the  members  of  the  legislature  shall  receive  for  their  serv- 
ices, in  addition  to  mileage  at  the  rate  of  ten  cents  a  mile  each  way,  tne  sum 
of  six  hundred  dollars  for  each  regular  session,  payable  in  three  equal 
installments  on  and  after  the  first,  thirtieth,  and  fiftieth  days  of  the  session, 
and  the  sum  of  two  hundred  dollars  for  each  special  session:  Provided, 
That  they  shall  receive  no  compensation  for  any  extra  session  held  under  the 
provisions  of  section  fifty-four  of  this  Act.  [31  Stai.  L,  146,  as  amended  by 
36  Stat.  L.  444.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  May  27,  1910,  ch.  268, 
S  2.    As  originally  enacted  it  was  as  follows: 

"Sec.  26.  That  the  members  of  the  legislature  shall  receive  for  their  services,  in 
addition  to  mileage  at  the  rate  of  ten  cents  a  mile  each  way,  the  sum  of  four  hundred 
dollars  for  each  rej^lar  session  of  the  legislature,  payable  in  three  equal  installments 
on  and  after  the  first,  thirtieth,  and  fiftieth  days  of  the  session,  and  the  sum  of  two 
hundred  dollars  for  each  extra  session  of  the  legislature."    [SI  Stat.  L,  146.'] 

The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  16,  1914,  ch.  141, 
88  Stttfc.  L.  749,  provided: 

"That  the  members  of  the  Legislature  of  the  Territory  of  Hawaii  shall  not  draw 
their  compensation  of  $200  or  any  mileage  for  an  extra  session,  held  in  conopliance 
with  section  fifty-four  of  an  Act  to  provide  a  government  for  the  Territory  of  Hawaii, 
approved  April  thirtieth,  nineteen  hundred." 

Similar  provisions  have  appeared  in  like  Appropriation  Acts  for  previous  years. 

PUNISHMENT  OF  MEMBERS. 

Sec.  27.  That  each  house  may  punish  its  own  members  for  disorderly 
behavior  or  neglect  of  duty,  by  censure,  or  by  a  two-thirds  vote  suspend  or 
expel  a  member.    [31  Stat.  L.  146.] 

EXEMPTION  FROM  LIABUjITT. 

Sec.  28.  That  no  member  of  the  legislature  shall  be  held  to  answer  before 
any  other  tribunal  for  any  words  uttered  in  the  exercise  of  his  legislative 
functions  in  either  house.     [31  Stat.  L.  146.] 

EXEMPTION  FROM   ARREST. 

Sec.  29.  That  the  members  of  the  legislature  shall,  in  all  cases  except 
treason,  felony,  or  breach  of  the  peace,  be  privileged  from  arrest  during 
their  attendance  at  the  sessions  of  the  respective  houses,  and  in  going  to 
and  returning  from  the  same :  Provided,  That  such  privilege  as  to  going 
and  returning  shall  not  cover  a  period  of  over  ten  days  each  way.  [31  Stat. 
L.  146.] 

The  Senate. 

number  of  members. 

Sec.  30.  That  the  Senate  shall  be  composed  of  fifteen  members,  who  shall 
hold  office  for  four  years :  Provided,  however.  That  of  the  senators  elected 
at  the  first  general  election,  two  from  the  first  district,  one  from  the  second, 
three  from  the  third,  and  one  from  the  fourth  district  shall  hold  ofiSce  for 
two  years  only,  the  details  of  such  apportionment  to  be  provided  for  by  the 
legislature.    [31  Stat.  L.  146.] 

As  much  of  the  foregoing  section  as  is  contained  in  the  proviso  was  superseded  by 
an  Act  of  May  19,  1902,  ch.  817,  32  Stat.  L.  200,  which  provided  for  the  term  of  office 
af  senators  of  the  first  election. 
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VACANCIES. 

Sec.  31.  That  vacancies  caused  by  death,  resignation,  or  otherwise  shall 
be  filled  for  the  unexpired  term  at  general  or  special  elections.  [31  Stat. 
L.  146.] 

SENATORIAL  DISTBICTS. 

Sbc.  32.  That  for  the  purpose  of  representation  in  the  senate,  until  other- 
wise provided  by  law,  the  Territory  is  divided  into  the  following  senatorial 
districts,  namely : 

First  district:    The  island  of  Hawaii. 

Second  district :    The  islands  of  Maui,  Molokai,  Lanai,  and  Eahoolawe. 

Third  district :    The  island  of  Oahu. 

Fourth  district:    The  islands  of  Kauai  and  Niihau.     [31  Stat.  L.  147.] 

[apportionment.] 

Sec.  33.  That  the  electors  in  the  said  districts  shall  be  entitled  to  elect 
senators  as  follows : 

In  the  first  district,  four ; 

In  the  second  district,  three ; 

In  the  third  district,  six  ; 

In  the  fourth  district,  two.    [31  Stat  L.  147.] 

QUALIFICATIONS  OF  SENATORS. 

Sec.  34.  That  in  order  to  be  eligible  to  election  as  a  senator  a  person 
shall  — 

Be  a  male  citizen  of  the  United  States ; 

Have  attained  the  age  of  thirty  years ; 

Have  resided  in  the  Hawaiian  Islands  not  less  than  three  years  and  be 
qualified  to  vote  for  senators  in  the  district  from  which  he  is  elected.  [31 
Stat.  L.  147.] 

Section  31,  Revised  Laws  of  Hawaii,  conflict  wth  section  34  of  the  Organic  Act. 
prescribing  the  time  within  which  nomina-  Chandler  v.  Mott-Smith,  (1908)  19  Hawaii 
tion  certificates  must  be  filed,  is  not  in      225. 

The  House  op  Rbpresentativbs. 

number  of  representatives. 

Sec.  35.  That  the  house  of  representatives  shall  be  composed  of  thirty 
members,  elected,  except  as  herein  provided,  every  second  year.  [31  Stai. 
L.  147.] 

TERM   OF  OFFICE. 

Sec.  36.  That  the  term  of  office  of  the  representatives  elected  at  any  gen- 
eral or  special  election  shall  be  until  the  next  general  election  held  there- 
after.   [31  Stat.  L.  147.] 

Cited  generally  in  Cooke  v.  Thayer,  (1914)  22  Hawaii  247. 

VACANCIES. 

Sec.  37.  That  vacancies  in  the  office  of  representative  caused  by  death, 
resignation,  or  otherwise  shall  be  filled  for  the  unexpired  term  at  special 
elections.    [31  Stat.  L.  147.] 
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REPRESENTATIVE  DISTRICTS. 

Seo.  38.  That  for  the  purpose  of  representation  in  the  house  'of  repre- 
9Pntatives,  until  otherwise  provided  by  law,  the  Territory  is  divided  into  the 
following  representative  districts,  namely : 

First  district:  That  portion  of  the  island  of  Hawaii  known  as  Puno, 
HilQ,  and  Hamakua. 

.    Second  district:    That  portion  of  the  island  of  Hawaii  known  as  Kau, 
Kona,  and  Kohala. 

Third  district :    The  islands  of  Maui,  Molokai,  Lanai,  and  Kahoolawe. 

Fourth  district :  That  portion  of  the  island  of  Oahu  lying  east  and  south 
of  Nuuanu  street  and  a  line  drawn  in  extension  thereof  from  the  Nuuanu 
Pali  to  Mokapu  Point. 

Fifth  district :  That  portion  of  the  island  of  Oahu  lying  west  and  north 
of  the  fourth  district. 

Sixth  district:    The  islands  of  Kauai  and  Kiihau.    [31  Stat,  L.  147.] 

APPORTIONMENT. 

Sec.  39.  That  the  electors  in  the  said  districts  shall  be  entitled  to  elect 
representatives  as  follows : 
In  the  first  district,  four ;  .  . . 

In  the  second  district,  f our^ 
In  the  third  district,  six ; 
In  the  fourth  district,  six; 
In  the, fifth  district,  six,- 
In  the  sixth  district,  four.    [31  Stat.  L.  148.] 

QUALIFICATIONS  OF  REPRESENTATIVES. 

Seo.  40.  That  in  order  to  be  eligible  to  be  a  member  of  the  house  of  repre- 
sentatives a  person  shall,  at  the  time  of  election  —    . 

Have  attained  the  age  of  twenty-five  years ; 
.   Be  a  male  citizen  of  the  United  States ; 

Have  resided  in  the  Hawaiian'  Islands  not  less  than  three  years ; 

And  shall  be  qualified  to  vote  for  representatives  in  the  district  from 
which  he  is  elected.    [31  Stat.  L.  148.] 

Section  31,  Kevised  Laws  of  Hawaii,  For  a  caae  under  this  section,  involving 

is  not  in  conflict  with  tliis  section  of  the  ineligibility  to  membership  in  the  house  of 

Organic   Act.     Chandler   «•   Mott-Smith,  representatives,    see    Harria    P.    Cooper, 

(1908)    19  Hawaii  225.  (1902)  14  Hawaii  145. 

Legislation. 

SESSIONS  OF  THE  laEGISLATURB. 

Sec.  41.  That  the  first  regular  session  of  the  legislature  shall  be  held  on 
the  third  Wednesday  in  February,  nineteen  hundred  and  one,  and  biennially 
thereafter,  in  Honolulu.    [31  Stat.  L.  148.] 

[adjournments.] 

SEa  42.  That  neither  house  shall  adjourn  during  any  session  for  more 
than  three  days,  or  sine  die,  without  the  consent  of  the  other.  [31  Stat.  L» 
148.\ 
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[duration  X)F  SESM3I0N  —  EXTRA.  AND  SPECIAL  SESSIONS.] 

Sec.  43.  That  each  session  of  the  legislature  shall  coutinue  not  longer 
than  sixty  days,  excluding  Sundays  and  holidays:  Provided,  however, 
That  the  governor  may  extend  such  session  for  not  more  than  thirty  days. 

The  governor  may  convene  the  legislature,  or  the  senate  alone,  in  special 
session,  and,  in  case  the  seat  of  government  shall  be  unsafe  from  an  enemy, 
riot,  or  insurrection,  or  any  dangerous  disease,^  direct  that  any  regular  or 
special  session  shall  be  held  at  some  other  than  the  regular  meeting  place. 
[31  Stat  L.  148,] 

ENACTING  CLAUSE — 35NGLISH  LANGUAGE.- 

Sec.  44.  That  the  enacting  clause  of  all  laws  shall  be,  *'Be  it  enacted  by 
the  legislature  of  the  Territory  of  Hawaii."  All  legislative  proceedings 
shall  be  conducted  in  the  English  language.     [31  Stat.  L.  148.] 


TITLE  OF  LAWS. 


Sec.  45.  That  each  law  shall  embrace  but  one  subject,  which  shall,  be 
expressed  in  its  title.     [31  Stat.  L.  148.] 


Construction. —  The  provision  of  this 
section  that  **  each  law  shall  embrace  but 
one  subject,  which  shall  be  expressed  in  its 
title,"  should  be  liberally  construed.  The 
title  may  be  broader  than  the  Act,  pro- 
vided it  is  not  delusive;  the  Act  may 
eover  different  matters,  provided  they  have 
natural  connection  and  are  fairly  embraced 
in  one  subject.  A  provision  limiting  civil 
jury  trials,  unless  by  consent,  to  the  first 
sixty  days  of  each  term  in-  the  fLret  cir- 
euit,  may  properly  be  included  in  an  Act 
purporting  in  its  title  to  amend  a  certain 
section  of  the  Revised  Laws  ''relating  to 
terms  of  the  Circuit  Courts,"  the  other 

{>rovisions  of  which  Act  relate  to  the 
ength,  adjournment,  and  extension  of  the 
terms  in  the  several  circuits.  Ahmi  v. 
3uckle,  (1905)  17  Hawaii  200. 

Force  and  effect. —  This  section  has  the 
force  and  effect  of  a  constitutional  re-' 
quirement  and  is  mandatory.  Territory 
V.  Kua,  (1914)  22  Hawaii  307. 

Section  violated. —  In  Dole  v.  Cooper, 
(1903)  15  Hawaii  ^297,  it  was  held  that  an 
Act  entitled  "An  Act  providing  for  the  or- 
ganization and  government  of  counties  and 
districts,  and  the  management  and  con- 
trol of  public  works  and  institutions 
therein^"  was  invalid  as  to  so  much 
thereof  as  purported  to  create  a  territorial 
board  of  public  institutions  and  to  trans- 
fer to  it  matters  theretofore  bielonging  to 
the  territorial  superintendent  of  public 
works,'  and  with  which  the  counties  were 


to  have  nothing  to  do  —  in  view  of  sec- 
tion 45  of  the  Act  given  in  the  text. 

So  in  Territory  v.  Oahu  County,  ( 1904) 
15  Hawaii  365,  it  was  held  that  so  much 
of  Act  31,  Laws  of  1903,  known  as  the 
County  Act,  as  provides  new  features  in 
torritorifll  taxation  not  incidental  to 
county  organization  or  government,  was 
void  under  the  i)rbvi8ion  of  this  'section, 
and  that  the  void  portion  was  such  an 
essential  feature  as  to  vitiate  the  whole 
Act. 

Act  99,  Session  Laws  1913,  was  en- 
titled ''An  Act  to  amend  section  1323  of 
the  Revised  Statutes  as  amended  by  Act 
151  of  the  Laws  of  1909,  relating  to  the 
issuance  of  licenses.  But  the  body  of  the 
Act  contained  a  proviso  relating  to  the 
payment  of  taxes.  The  proviso  was  held 
void  as  not  expressed  in  the  title.  Terri- 
.tory  V.  Kua,.  (1914)  22  Hawaii  307 

Enactment  by  reference. —  The  short 
Act  by  which  the  legislature  enacted  the 
Revised  Laws  of  Hawaii  as  a  whole,  by 
reference,  was  not  in  violation  of  this  sec- 
tion, and  said  Revised  Laws  were  constitu- 
tionally enacted.  Matter  of  Tom  Pon^, 
(1906)  17  Hawaii  566. 

Act  143  of  the  Session  Laws  of  zgxi 
was  held  not  to  be  in  conflict  with  this 
section,  a  proper  construction  of  the  body 
of  the  Act  showing  that  there  is  no 
variance  or  inconsistency  between  body  and 
title.  The  subject  of  the  Act  is  that  which 
the  title  expresses.  Smithies  v.  Conkling, 
(1911)  20  Hawaii  600. 


READING  OP  BILLS. 


Sec.  46.  That  a  bill  in  order  to  become  a  law  shall,  except  as  herein  pro- 
vided, pass  three  readings  in  each  house,  on  separate  days,  the  final  passage 
of  which  in  each  house  shall  be  by  a  majority  vote  of  all  the  members  to 
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which  such  house  is  entitled,  taken  by  ayes  and  noes  and  entered  upon  its 
.journal.    [31  Stat  L.  148.] 

The  court  may  examine  the  lesiBlatire  branch  of  the  legislature  aa  required  by 
jottmals  to  ascertain  whether  a  statute  this  section.  Smithies  v.  Gonkling,  (1911) 
did  in  fact  pass  three  readings  in  each       20  Hawaii  600. 

CERTIFICATION  OP  BILLS  FROM  ONE  HOUSE  TO  THE  OTHER. 

Sec.  47.  That  every  bill  Vhen  passed  by  the  house  in  which  it  originated, 
or  in  which  amendments  thereto  shall  have  originated,  shall  immediately 
be  certified  by  the  presiding  officer  and  clerk  and  sent  to  the  other  house 
for  consideration.    [31  Stat.  L.  149.] 

SIGNING  BILLS. 

Sec.  48.  That,  except  as  herein  provided,  all  bills  passed  by  the  legisla- 
tureshall,  in  order  to  be  valid,  be  signed  by  the  governor.   [31  Stat.  L.  149.] 

VETO  OP  GOVERNOR. 

Sec.  49.  That  every  bill  which  shall  have  passed  the  legislature  shall  be 
certified  by  the  presiding  officers  and  clerks  of  both  houses,  and  shall  there- 
upon be  presented  to  the  governor.  If  he  approves  it,  he  shall  sign  it,  and 
it  shall  become  a  law.  If  the  governor  does  not  approve  such  bill,  he  may 
return  it,  with  his  objections,  to  the  legislature. 

He  may  veto  any  specific  item  or  items  in  any  bill  which  appropriates 
money  for  specific  purposes;  but  shall  veto  other  biUs,  if  at  all,  only  as  a 
whole.    [31  Stat.  L.  149.] 

PROCEDURE  UPON  RECEIPT  OP  VETO. 

Sec.  50.  That  upon  the  receipt  of  a  veto  message  from  the  governor  each 
liouse  of  the  legislature  shall  enter  the  same  at  large  upon  its  journal  and 
proceed  to  reconsider  such  bill,  or  part  of  a  bill,  and  again  vote  upon  it  by 
ayes  and  noes,  which  shall  be  entered  upon  its  journal. 

If  after  such  reconsideration  such  bill,  or  part  of  a  bill,  shall  be  approved 
by  a  two-thirds  vote  of  all  the  members  to  which  each  house  is  entitled,  it 
shall  thereby  become  law.    [31  Stat.  L.  149.] 

FAILURE   TO  SIGN  OR  VETO. 

Sec.  51.  That  if  the  governor  neither  signs  nor  vetoes  a  bill  within  ten 
days  after  it  is  delivered  to  him  it  shall  become  a  law  without  his  signature, 
unless  the  legislature  adjourns  sine  die  prior  to  the  expiration  of  such  ten 
days. 

If  any  bill  shall  not  be  returned  by  the  governor  within  ten  days.  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be 
a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  legislature  by  their 
adjournment  prevents  its  return,  in  which  case  it  shall  not  be  a  law.  [31 
Stat.  L.  149.] 

APPROPRIATIONS. 

Sec.  52.  That  appropriations,  except  as  herein  otherwise  provided,  shall 
be  made  by  the  legislature.   [31  Stat.  L.  149,  as  amended  by  36  Stat.  L.  444.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  May  27,  1910,  ch.  258, 
i  3.    As  originally  enacted  it  was  as  follows: 
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'^Sec.  52.  That  appropriations,  except  as  otherwise  herein  provided,  shall  be  made 
biennially  by  the  legislature: 

**  Provided,  however.  That  pending  the  time  when  this  Act  shall  take  effect  and  until 
a  session  of  the  legislature  of  the  Territory  of  Hawaii  shall  be  held,  the  President  may, 
in  his  discretion,  authorise  and  direct  the  use  of  such  money  in  the  treasury  of  the 
.  Republic  of  Hawaii  as  well  as  of  the  Territory  of  Hawaii,  as  he  shall  think  requisite 
and  proper  for  carrying  on  the  government  of  the  Territory  of  Hawaii,  the  preservation 
of  the  public  health,  Sie  completion  of  the  sewerage  system  of  the  city  of  Honolulu, 
and  such  other  expenditures  as  in  the  President's  judgment  shall  seem  to  be  appro- 
priate."   [SI  Stat,  L.  U9.] 

By  section  104  of  this  Act,  infra,  p.  629,  the  foregoing  section  52  became  effective  on 
the  approval  of  said  Act. 

Dividing  the  biennial  period. —  The  pro-  tions  for  each  of  those  parts.    In  re  Boyd, 

vision  in  this  section  that  appropriations  (1903)    15  Hawaii  361. 

shall  be  made  biennially  does  not  prevent  The    legislature    has    exclusive    power 

the  legislature  from  dividing  the  biennial  over  money  paid  into  the  treasury  and  it 

period  into  two  parts,  namely,  six  months  can  only  be  withdrawn  by  an  appropria- 

before  and  eighteen  months  after  the  in-  tion  by  law.    In  re  Cummins,  (1911)  20 

auguration  of  county  government,  for  the  Hawaii  618. 
purpose   of   making   different    appropria- 

[estimates  fob  APPROPRIATIONS.] 

Sec.  53.  That  the  governor  shall  submit  to  the  legislature,  at  each  regular 
session,  estimates  for  appropriations  for  the  succeeding  biennial  period. 
[31  Stat  L.  149.] 

[failure  TO  APPROPRIATE  FOR  CURRENT  EXPENSES  —  EXTRA  SESSION.] 

Sec.  54.  That  in  case  of  failure  of  the  legislature  to  pass  appropriation 
bills  providing  for  payments  of  the  necessary  current  expenses  of  carrying 
on  the  government  and  meeting  its  legal  obligations  as  the  same  are  pro- 
vided for  by  the  then  existing  laws,  the  governor  shall,  upon  the  adjourn- 
ment of  the  legislature,  call  it  in  extra  session  for  the  consideration  of 
appropriation  bills,  and  until  the  legislature  shall  have  acted  the  treasurer 
may,  with  the  advice  of  the  governor,  make  such  payments,  for  which  pur- 
pose the  sums  appropriated  in  the  last  appropriation  bills  shall  be  deemed 
to  have  been  reappropriated.  And  all  legislative  and  other  appropriations 
made  prior  to  the  date  when  this  Act  shall  take  effect,  shall  be  available  to 
the  government  of  the  Territory  of  Hawaii.     [31  Stat.  L.  150.] 

See  the  note  to  section  26  of  this,  supra,  p.  498. 

Items   not   necessary   for   current   ez-  In  its  extra  session,  immediately  after,  it 

penses. —  The  legislature  may  include  in  passed  complete  appropriation  bills  for  the 

an  appropriation  bill  passed  at  an  extra  first  six  months  of  the  biennial  period  and 

session  called  under  the  provisions  of  this  bills  providing  for  a  portion  of  the  neces- 

section  an  item  which  is  not  for  "  neces-  sary  expenses,  of  the  last  eighteen  months, 

sary  current  expenses  of  carrying  on  the  but  failed  to  provide  for  perhaps  a  half 

government,"  provided  the  matter  covered  of  the  necessary  expenses  foi;  those  eigh- 

ny  the  appropriation  is  one  for  which  an  teen  months  on  the  supposition  that  those 

appropriation  may  rightfully  be  made.   In  expenses  would  be  borne  by  counties  under 

re   Queen's   Hospital,    (1904)     15    Hawaii  an  Act  which  turned  out  to  be  void.     It 

614.     ^  ^  was  held  that  the  expenses  so  unprovided 

Section   applied. —  In   In  re  Hawaiian  for  could  be  paid  out  of  the  last  appropria« 

Star  Newspaper  Assoc,  (1904)   15  Hawaii  tion  bills  by  the  treasurer  with  the  advice 

632,  it  appeared  that  the  legislature  failed  of  the  governor,  under  this  section,  and 

at  its  regular  session  in  1903  to  provide  that  "  the  last  appropriation  bills,"  within 

for  the  necessary  expenses  of  the  govern-  the  meaning  of  this  section,  were  those  of 

ment  for  the  succeeding  biennial  period.  1901  and  not  the  six  months  bills  of  1903. 

LEGISLATIVE  POWER. 

Sec.  55.  That  the  legislative  power  of  the  Territory  shall  extend  to  all 
rightful  subjects  of  legislation  not  inconsistent  with  the  Constitution  and 
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lliTrs  of  the  United  States  locally  applicable.  The  legislattire,  at  its  first 
regular  session  after  the  census  enumeration  shall  be  ascertained,  and  from 
time  to  time  thereafter,  shall  reapportion  the  membership  in  the  senate  and 
house  of  representatives  among  the  senatorial  and  representative  districts 
on  the  basis  of  the  population  in  each  of  said  districts  who  are  citizens  of 
,the  Territory ;  but  the  legislature  shall  not  grant  to  any  corporation,  asso- 
tsiation,  or  individual  any  special  or  exclusive  privilege,  immunity,  or  fran- 
chise without  the  approval  of  Congress ;  nor  shall  it  grant  private  charters, 
but  it  may  by  general  act  permit  persons  to  associate  themselves  together 
as  bodies  corporate  for  manufacturing,  agricultural,  and  other  industrial 
pursuits,  and  for  conducting  the  business  of  insurance,  savings  banks,  banks 
of  discount  and  deposit  (but  not  of  issue),  loan,  trust,  and  guaranty  asso- 
ciations, for  the  establishment  and  conduct  of  cemeteries,  and  for  the  con- 
struction and  operation  of  railroads,  wagon  roads,  vessels,  and  irrigating 
ditches,  and  the  colonization  and  improvement  of  lands  in  connection 
therewith,  or  for  colleges,  seminaries,  churches,  libraries,  or  any  other  benev- 
olent, charitable,  or  scientific  association : 

.  Provided,  That  no  corporation,  domestic  or  foreign,  shall  acquire  and  hold 
real  estate  in  Hawaii  in  excess  of  one  thousand  acres;  and  all  real  estate 
acquired  or  held  by  such  corporation  or  association  contrary  hereto  shall 
be  forfeited  and  escheat  to  the  United  States,  but  existing  vested  rights  in 
real  estate  shall  not  be  impaired. 

No  divorce  shall  be  granted  by  the  legislature,  nor  shall  any  divorce  be 
granted  by  the  courts  of  the  Territory  unless  the  applicant  therefor  shall 
have  resided  in  the  Territory  for  two  years  next  preceding  the  application, 
but  this  provision  shall  not  affect  any  action  pending  when  this  Act  takes 
effect ; 

nor  shall  any  lottery  or  sale  of  lottery  tickets  be  allowed ; 

nor  shall  spirituous  or  intoxicating  liquors  be  sold  except  under  such  regu- 
lations and  restrictions  as  the  Territorial  legislature  shall  provide ; 

nor  shall  any  public  money  be  appropriated  for  the  support  or  benefit  of 
any  sectarian,  denominational,  or  private  school,  or  any  school  not  under  the 
exclusive  control  of  the  government  ; 

nor  shall  the  government  of  the  Territory  of  Hawaii,  or  any  political  ot 
municipal  corporation  or  subdivision  of  the  Territory,  make  any  subscrip- 
tion to  the  capital  stock  of  any  incorporated  company,  or  in  any  manner 
lend  its  credit  for  the  use  thereof; 

Nor  shall  any  debt  be  authorized  to  be  contracted  by  or  on  behalf  of  the 
Territory,  or  any  political  or  municipal  corporation  or  subdivision  thereof, 
except  to  pay  the  interest  upon  the  existing  indebtedness,  to  suppress  insur- 
rection, or  to  provide  for  the  common  defense,  except  that  in  addition  to 
any  indebtedness  created  for  such  purposes  the  legislature  may  authorize 
loans  by  the  Territory,  or  any  such  subdivision  thereof,  for  the  erection  of 
penal,  charitable,  and  educational  institutions,  and  for  public  buildings, 
wharves,  roads,  harbor,  and  other  public  improvements,  but  the  total  of 
such  indebtedness  incurred  in  any  one  year  by  the  Territory  or  any  such 
subdivision  shall  not  exceed  one  per  centum  of  the  assessed  value  of  the 
property  in  the  Territory  or  subdivision,  respectively,  as  shown  by  the  then 
last  assessments  for  taxation,  whether  such  assessments  are  made  by  the  Ter- 
ritory or  the  subdivision  or  subdivisions,  and  the  total  indebtedness  of 
the  Territory  shall  not  at  any  time  be  extended  beyond  seven  per  centum 
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of  such  assessed  Talue  of  property  in  the  Territory  and  the  total  indebted- 
ness of  any  such  subdivision  shall  not  at  any  time  be  extended  beyond 
three  per  centum  of  such  assessed  value  of  property  in  the  subdivision,  but 
nothing  in  this  Act  shall  prevent  the  refunding  of  any  indebtedtiess  at 
any  time;  nor  shall  any  such  loan.be  made  upon  the  credit  of  the  public 
domain  or  any  part  thereof;  nor  shall  any  bond  or  other  instrument  of  any 
such  indebtedness  be  issued  unless  made  payable  in  not  more  than  thirty 
years  from  ine  date  of  the  issue  thereof;  nor  shall  any  such  bond  or  indebt- 
edness be  issued  or  incurred  until  approved  by  the  President  of  the  United 
States :  Provided,  That  the  legislature  may  by  general  act  provide  for  the 
condemnation  of  property  for  public  uses,  including  the  condemnation  of 
rights  of  way  for  the  transmission  of  water  for  irrigation  and  other  pur- 
poses.   [31  Stat  L.  150 y  as  amended  by  36  Stat.  L.  444.] 

This  section  was  amended  by  an  Act  of  May  27,  1910,  ch.  258,  t  4,  by  changing  the 
last  paragraph  beginning  with  the  words  ''  nor  shall  anv  debt "  to  read  as  given  in  the 
text.  As  originaUy  enacted  this  paragraph  was  as  follows :  "  Nor  shall  any  debt  be 
authorized  to  be  contracted  by  or  on  behalf  of  the  Territory,  or  any  political  or  munici- 
pal corporation  or  subdivision  thereof,  except  to  pay  the  interest  upon  the  existing 
indebtedness,  to  suppress  insurrection,  or  to  provide  for  the  common  defense,  except 
that  in  addition  to  any  indebtedness  created  for  such  purposes  the  legislature  may 
authorize  loans  by  the  Territory,  or  any  such  subdivision  thereof,  for  the  erection  of 
penal,  charitable,  and  educational  institutions,  and  for  public  buildings,  wharves,  roads, 
and  harbor  and  other  public  improvements,  but  the  total  of  such  indebtedness  incurred 
in  any  one  year  by  the  Territory  or  any  subdivision  shaU  not  exceed  one  per  centum 
upon  the  assessed  value  of  taxable  property  of  the  Territory  or  subdivision*  thereof, 
as  the  case  may  be,  as  shown  by  the  last  general  assessment  for  taxation,  and  the 
total  indebtedness  for.  the  Territory  shall  not  at  any  time  be  extended  beyond  seven 
per  centum  of  such  assessed  value,  and  the  total  indebtedness  of  any  subdivision  shall 
not  at  any  time  be  extended  beyond  three  per  centum  of  such  assessed  value,  but  nothing 
in  thiB  provision  shall  prevent  the  refunding  of  any  existing  indebtedness  at  any  time; 
nor  shall  any  such  loan  be  made  upon  the  credit  of  the  public  domain  or  any  part 
thereof,  nor  shall  anv  bond  or  other  instrument  of  any  such  indebtedness  be  issued 
unless  made  redeemable  in  not  more  than  five  years  and  payable  in  not  more  than 
fifteen  years  from  the  date  of  the  issue  thereof;  nor  shall  any  such  bond  or  indebtedness 
be  incurred  until  approved  by  the  President  of  the  United  States."    [SI  Stat.  L,  150.] 

Congress  in  the  exercise  of  its  power  it  has  been  exercised  by  Congress  in  sub- 
to  gdvcm  the  territories  had  the  authority  sisting  enactments.  ( 1901 )  23  Op.  Atty.- 
to  make  the  provision  that  the  legislative  Gen.  539. 

power  of  the  territory  shaU  extend  to  Taxation.— Taxation  is  a  "rightfui 
all  rightful  subjects  of  legislation  not  m-  subject  of  legislation "  within  the  mean- 
consistent  with  the  Ck)nstitution  and  laws  ing  o^  that  phrase  as  used  in  this  section. 
of  the  United  States  locally  applicable.  .  The  Income  Tax  Law  of  Hawaii  was  con- 
Tomikawa  v.  Oama,  (1902)  14  Hawaii  431.  strued  in  relation  to  the  provisions  of  the 

The  power  of  the  territorial  legisUture  above  section.    Robertson  t\  Pratt,  (1901) 

of  Hawau  is  that  conferred  expressly  or  }^37^i  ^l^'    ^?®  *^^^  ^^°^*  ^'  ^*'"^®'' 

by  proper  implication  by  the  Organic  Act  (^Si^)    ^1  Hawaii  597. 

orginiring  that  territory,  that  Act  stand-  The  power  of  taxation  was   conferred 


inlin  relation  to  «ie  legislature  of  that  «pon  tte  local   legislature  with   all   the 

t^ritory  much  ae  the  Ooustitution  of  the  JJ^P^i!^*',  *"lrS^^^TJi^i  J?  h^ 

United    States    doe.    to   Congress.      The  ***  P?^!  >«  '?*«^  »^  f°^  exerci«^  hy 

grant  of  the  power  of  legislatifn  conferred  J^M*?^?  So  nYwli  Wm"^^^„  P.? 

^.  this  eectio^  of  that  rct.wiaun  the  limi-  SSc^i'ftltt    ?C    C^  A    9th  Cir^UKm' 

tetion  j^rescribed.   confers  the   power   to  ?^ptd  772  68  C  C  A  «1  •  /n  re  Kal- 

crgan^r  the  «>^rte  of  ^at  territory,  to  ^i,%,7f'  |«  ^^Hawat  mV  cJlu'l. 

ta  their  jurisdiction,  and  the  number  of  ^^'^1^;    ^pig)  gS  Hawaii  «1.  • 
their  judges.    The  grant  of  power  is  not         Municipal  corpoiatioM,— The  provisions 

an  abdication  by  (Congress  of  any  of  its  ^j  ti,ig  section  prohibiting  the  granting  of 


own  power  to  legislate  for  the  territory,  private    charters    and   special    franchises 

but  only  a  grant  of  sucb. powers  as  Con-  do  not  apply  to  municipal  corporations, 

greas  does  not  itself  choose  to  exercise.  Emmeluth   v,   Oahu    County,    (1908)    19 

This  limitation  forbids  the  exercise  of  such  Hawaii  171. 

power   whenever  and  to  the  extent  that  IJcenae  of  social  dub. —  In  view  of  the 
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provision  of  this  section,  "  nor  shall  spiri- 
tuous or  intoxicating  liquors  be  sold  except 
under  such  regulations  and  restrictions 
as  the  territorial  legislature  shall  pro- 
vide," a  failure  on  the  part  of  the  legis- 
lature, if  any  there  be,  to  provide  for 
licenses  for  social  clubs  would  not  be  a 
defense  for  selling  without  license  as  pro- 
vided by  law.  Territory  v.  Pacific  Club, 
(1905)   16  Hawaii  507. 

Intoxicating  liquors. —  The  selling  of 
liquor  is  prohibited  by  this  section,  in 
the  absence  of  territorial  legislation  ref- 
lating or  restricting  it.  Territory  r.  Mig- 
uel, (1907)  18  Hawaii  402. 

Garnishment  of  senators'  salaries. — • 
A  territorial  statute  by  which  the  salary 
of  a  territorial  senator  is  subject  to  gar- 
nishment for  the. payment  of  his  debts  is 
not  in  conflict  with  this  section.  See 
Kong  V.  Chillingworth,  (1909)  19  Hawaii 
428. 

Police  power. —  The  right  to  legislate  in 
the  exercise  of  the  police  power  was  con- 
ferred upon  the  local  legislature.  In  re 
Craig,  (1911)  20  Hawaii  483  (ct^tne;  Ter- 
ritory V.  Guyott,  (1889)  9  Mont.  46,  22 
Pac.  134)  ;  Territory  v.  Hoy  Chong,  (1912) 
21  Hawaii  39,  Ann.  Cas.  1915A  1155; 
Territory  v,  Makaiwi,  (1913)  21  Hawaii 
631. 

Limitation  of  bonded  indebtedness. — 
The  limitation  in  this  section  of  bonded  in- 
debtedness of  a  subdivision  of  the  ter- 
ritory to  a  certain  percentage  of  the  as- 
sessed value  of  taxable  property  of  such 


subdivision  refers  to  property  taxable  by 
such  subdivision,  and  therefore  a  county 
without  the  power  of  taxation  has  no 
power  to  issue  bonds.  Robinson  P.  Bald- 
win, (1908)   19  Hawaii  9. 

Act  96  of  the  Laws  of  1907  requiring 
a  license  fee  of  $5  for  a  fishing  boat  with 
a  beam  of  30  inches  or  more  is  not  in 
conflict  with  this  section  which  prohibits 
granting  special  privileges  or  immunities. 
Territory  v.  Matsubara,  (1909)  19  Hawaii 
641. 

"Rightful  subject  of  legislation."-— Ac( 
H4,  Session  Laws  of  1911,  which  provided 
for  the  appropriation  of  a  sum  of  money 
for  the  purpose  of  refunding  the  amount 
of  a  fine  paid  pursuant  to  a  judgment  of 
a  court  of  competent  jurisdiction,  was  held 
to  be  invalid  as  an  invasion  of  judicial 
power  in  its  attempt  to  repudiate,  over- 
turn and  set  aside  a  judgment.  In  re 
Cummins,  (1911)  20  Hawaii  518. 

Chapter  8S,  Revised  Laws,  relating  to 
the  improvements  of  lands,  is  not  in  viola- 
tion of  this  section  as  it  was  not  enacted 
in  pursuance  of  the  taxing  power.  Brown 
V.  Campbell,   (1912)   21  Hawaii  314. 

The  legislature  has  exclusive  power 
over  money  paid  into  the  treasury  and 
it  can  only  be  withdrawn  by  an  appropria- 
tion by  law.  In  re  Cummins,  (1911)  20 
Hawaii  518. 

Citef  generally  in  Bannister  v.  Lucas, 
(1912)  21  Hawaii  222,  Ann.  Cas.  1916A 
1136. 


TOWN,  CITY,  AND  COUNTY  GOVERNMENT. 

Sec.  56.  That  the  legislature  may  create  counties  and  town  and  city 
municipalities  within  the  Territory  of  Hawaii  and  provide  for  the  govern- 
ment thereof;  and  all  officials  thereof  shall  be  appointed  or  elected,  as  the 
case  may  be,  in  such  manner  as  shall  be  provided  by  the  governor  and 
legislature  of  the  Territory."  [31  Stat,  L,  151,  as  amended  by  33  Stat.  L, 
1035.] 

This  section  was  amended  by  an  Act  of  March  3,  1905,  ch.  1465,  fi  1,  by  adding  thereto 
the  clause  beginning  with  the  words  "  and  all  officials  "  to  the  end  of  the  section,  making 
it  read  as  given  in  the  text 


Counties. — ^While  construing  the  County 
Act  to  accord  with  the  spirit  and  intent 
of  this  section,  it  is  proper  that  the  condi- 
tions under  which  the  county  system  was 
established  should  be  borne  in  mind  and 
due  significance  attached  to  the  fact  that 
its  establishment  was  neither  coincident, 
as  was  the  case  in  the  other  territories, 
with  the  establishment  of  a  general  system 
of  laws,  nor,  as  in  cases  of  towns  and 
cities  in  the  older  states,  did  the  quasi 


municipal    county    system    antedate    or 

frow  up  with  a  general  system  of  laws, 
t  is  undesirable  to  extend  TK)wers  of 
counties  so  as  to  duplicate  unnecessarily 
the  laws  of  the  territory.  Territory  v. 
McCandless,  (1908)  18  Hawaii  616,  13 
Ann.  Cas.  795. 

Cited. —  This  section  is  cited  .but  not 
construed  or  applied  in  Castle  t?.  Atkin- 
son,  (1905)    16  Hawaii  769. 


Elections. 

exemption  op  electors  on  election  dat. 

Sec.  57.  That  every  elector  shall  be  privileged  from  arrest  on  election 
day  during  his  attendance  at  election  and  in  going  to  and  returning  there- 
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from,  except  in  ease  of  breach  of  the  peace  then  committed,  or  in  case  of 
treason  or  felony.    [31  Siai.  L.  151.] 

[MnilTARY  SEBVICB  ON  ELECTION  DAY.] 

Sec.  58.  That  no  elector  shall  be  so  obliged  to  perform  military  duty  on 
the  day  of  election  as  to  prevent  his  voting,  except  in  time  of  war  or  public 
danger,  or  in  case  of  absence  from  his  place  of  residence  in  actual  military 
service,  in  which  case  provision  may  be  made  by  law  for  taking  his  vote. 
[31  Stat  L.  151.] 

METHOD  OF  VOTING  FOB  BEPRESENTATIVES. 

Sec.  59.  That  each  voter  for  representative  may  cast  a  vote  for  as  many 
representatives  as  are  to  be  elected  from  the  representative  district  in  which 
he  is  entitled  to  vote. 

The  required  number  of  candidates  receiving  the  highest  number  of  votes 
in  the  respective  representative  districts  shall  be  the  representatives  for  such 
districts.    [31  Siai.  L.  151.] 

Cited  generally  in  Cooke  v.  Thayer,  (1914)  22  Hawaii  247. 

QUALIFICATIONS  OF  VOTERS  FOB  REPRESENTATIVES. 

Sec.  60.  That  in  order  to  be  qualified  to  vote  for  representatives  a  person 
shall  — 

First.  Be  a  male  citizen  of  the  United  States. 

Second.  Have  resided  in  the  Territory  not  less  than  one  year  preceding 
and  in  the  representative  district  in  which  he  offers  to  register  not  less 
than  three  months  immediately  preceding  the  time  at  which  he  offers  to 
register. 

Third.  Have  attained  the  age  of  twenty-one  years. 

Fourth.  Prior  to  each  regular  election,  during  the  time  prescribed  by  law 
for  registration,  have  caused  his  name  to  be  entered  on  the  register  of  voters 
for  representatives  for  his  district. 

Fifth.  Be  able  to  speak,  read,  and  write  the  English  or  Hawaiian 
language.    [31  Siai.  L.  151.] 

This  section  appties  to  the  first  election  trade  is  not  a  resident  of  a  particular 

as  well  as  to  subsequent  elections,  to  the  precinct,  although  that  steamer,  when  at 

exclusion  of  R.  S.  sec.   1S59    (title  Teb-  Honolulu,  docks  at  a  wharf  in  such  pre- 

RiTORiES),    which    prescribes    the    quali-  cinct    and   Honolulu    is    her    home   port, 

fications  of  voters  at  first  elections  in  the  Matter  of  Irving,    (1900)    13  Hawaii  22. 

territories  in  general.    Matter  of  Loucks,  Kegistration. —  Section  60  referiT  to  reg- 

(1900)  13  Hawaii  17.  istration    not    as   a   regulation   or    pre- 

The   provision  as   to   residence  should  requisite  or  condition  but  as  a  qualinca- 

be  construed  as  requiring  the  necessary  tion.      Fairchild    v.    Smith,     (1913)     15 

term  of  residence  in  the  Hawaiian  Islands,  Hawaii  266. 

and   not  necessarily  after  the  establibh-  Section    31    of    the   KeTised    Laws    of 

ment  of  a  territorial  government  over  said  Hawaii  prescribing  the  time  within  which 

islands.     Matter   of   Loucks,    (1900)    13  nomination  certificates  must  be   filed   is 

Hawaii  17.  not    in   conflict    with   section   60   of   the 

One  who  has  no  place  of  abode  except  Organic    Act.      Chandler   9.   Mott-Smith, 

OB   the   steamer   engaged   in   inter-island  (1908)  19  Hawaii  225. 

METHOD  OP  VOTONQ  FOB  SENATORS. 

Sec.  61.  That  each  voter  for  senator  may  cast  one  vote  for  each  senator 
to  be  elected  from  the  senatorial  district  in  which  he  is  entitled  to  vote. 
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The  required  number  of  candidates  receiving  the  highest  number  of  votes  in 
the  respective  senatorial  districts  shall  be  the  senators  for  such  district  [s]. 
[31  Stat.  L.  152.] 

QUALIFICATIONS  OF  VOTERS  FOB  8BNAT0BS  AND  IN  ALL  OTHER  ELECTIONS. 

Sec.  62.  That  in  order  to  be  qualified  to  vote  for  senators  and  for  voting 
in  all  other  elections  in  the  Territory  of  Hawaii  a  person  must  possess  all  the 
qualifications  and  be  subject  to  all  the  conditions  required  by  this  Act  of 
voters  for  representatives.     [31  Stat.  L.  152.] 

This  section  is  not  in  conflict  with  sec-       tion  certificates  must  be  filed.     Chandler 
tion  31,  Revised  Laws  of  Hawaii,  which      r.  Mott-Smith,   (1908)    19  Hawaii  225. 
prescribes  the  time  within  which  npmina- 

* 

[DISQUALIFICATION  OF  PERSONS  IN  MILITARY  SERVICE.] 

Sec.  63.  That  no  person  shall  be  allowed  to  vote  who  is  in  the  Territory 
by  reason  of  being  in  the  Army  or  Navy  or  by  reason  of  being  attached  to 
troops  in  the  service  of  the  United  States.    [31  Stat.  L.  152.] 

[rules  and  regulations  for  administering  oaths  and  holding  elections 

—  BALLOU'S  compilation.] 

Sec.  64.  That  the  rules  and  regulations  for  administering  oaths  and  hold- 
ing elections  set  forth  in  Ballou's  Con^ilation,  Civil  Laws,  Appendix,  and 
the  list  of  registering  districts  and  precincts  appended,  are  continued  in 
force  with  the  following  changes,  to  wit: 

Strike  out  the  preliminary  proclamation  and  sections  one  to  twenty-six, 
inclusive,  sections  thirty  and  thirty-nine,  the  second  and  third  paragraphs 
of  section  forty-eight,  the  second  paragraph  of  section  fifty,  and  sections 
sixty-two,  sixty-three,  and  sixty-six,  second  paragraph  of  section  one 
hundred. 

In  section  twenty-nine  strike  out  all  after  the  word  **  Niihau  '*  and  in 
lieu  thereof  insert:  **  The  boards  of  registration  existing  at  the  date  of 
the  approval  of  this  Act  shall  go  out  of  office,  and  new  boards,  which  shall 
consist  of  three  members  each,  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  sjenate,  whose  terms  of  office  shall  be  four 
years.  Appointments  made  by  the  governor  when  the  senate  is  not  in 
session  shall  be  valid  until  the  succeeding  meeting  of  that  body.'' 

In  section  thirty-one  strike  out  *'  the  first  day  of  April  and  the  thirtieth 
daj*^  of  June,  in  the  year  eighteen  hundred  and  ninety-seven,''  and  insert 
in  lieu  thereof  "  the  last  day  of  August  and  the  tenth  day  of  October,  in 
the  year  nineteen  hundred." 

Strike  out  the  words  **  and  the  detailed  x'ecord  "  in  sections  fifty-two  and 
one  hundred  and  twelve. 

Strike  out  **  marshal  "  wherever  it  occurs  and  insert  in  lieu  thereof 
"  high  sheriff." 

Strike  out  of  section  fifty-three  the  words  **  except  as  provided  in  sec; 
tion  one  hundred  and  fourteen  hereof." 

In  sections  fifty-three,  fifty-four,  fifty-six,  fifty-seven,  fifty-nine,  sixty, 
seventy-one,  seventy-five,  eighty-six,  ninety-two,  ninety-three,  ninety-four, 
ninety-five,  one  hundred  and  eleven,  one  hundred  and  twelve,  and  one  hun- 
dred and  thirteen  strike  out  the  words  *'  minister  "  and  **  minister  of  the 
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interior  *'  wherever  they  occur  and  insert  in  lieu  thereof  the  words  "  secre- 
tary of  the  Territory. 

In  section  fifty-six,  paragraph  three,  strike  out  **  interior  office  '*  and 
insert  '*  office  of  the  secretary  of  the  Territory." 

In  section  fifty-six,  first  paragraph,  after  the  words  **  candidate  for  elec- 
tion "  insert  ^'  to  the  legislature; "  and  in  the  last  paragraph  strike  out  the 
word  "  only.*' 

Strike  out  the  word  **  elective  **  in  section  sixty-four. 

In  sections  twenty-seven,  sixty-four,,  sixty-five,  sixty-eight,  seventy,  and 
seventy-two  strike  out  the  words  **  minister  of  the  interior  "  or  **  minister  '* 
wherever  they  occur  and  insert  in  lieu  thereof  the  word  '*  governor-'' 

Amend  section  sixty-seven  so  that  it  will  read:  ''At  least  forty  days 
before  any  election  the  governor  shall  issue  an  election  proclamation  and 
transmit  copies  of  the  same  to  the  several  boards  of  inspectors  throughout 
the  Territory,  or  where  such  election  is  to  be  held." 

In  section  seventy-five  strike  out  the  word  *'  perfectly/'  and  in  section 
seventy-six  strike  out  **  in  "  and  insert  *'  on." 

In  section  one  hundred  and  twelve  strike  out  **  interior  department  '- 
and  insert  in  lieu  thereof  "  office  of  the  secretary  of  the  Territory." 

In  section  one  hundred  and  fourteen  strike  out  the  word  '*  Republic  " 
wherever  it  occurs  and  insert  in  lieu  thereof  **  Territory." 

In  section  one  hundred  and  fifteen  strike  out  the  words  *'  minister  "  and 
**  minister  of  the  interior"  and  insert  in  lieu  thereof  **  treasurer,"  and 
strike  out  aU  after  the  word  *'  refreshments:  "  Provided,  however ,  That 
for  the  holding  of  a  special  election  before  the  first  general  election  the 
governor  may  prescribe  the  time  during  which  the  boards  of  registr^tioi^ 
shall  meet  and  the  registration. ]be  made.    [31  SiaU  L.  152.] 

This  section  must  be  regarded  as  special. 

Cited.— This  section  was  cited  generally  Co^itested  Election,  (1903)  15  Hawaii  325. 
without  specific  application,  in  Harris  v.  Amendment  to  election  laws. — See  note 

Cooper,    (1902)    14   Hawaii    145;    In   re      under  sec.  85  of  this  Act,  infra,  p.  521. 

[altering  boundaries  op  election  districts.] 

Sec.  65.  That  the  legislature  of  the  Territory  may  from  time  to  time, 
establish  and  alter  the  boundaries  of  election  districts  and  voting  precincts 
and  apportion  the  senators  and  representatives  to  be  elected  from  such 
districts.    [31  8iat.  L.  [lS3.] 


IV.    THE  EXECUTIVE 

Chapter  3. —  The  Bxecutivb. 

THE  executive  POWER. 

Sec.  66.  That  the  executive  power  of  the  government  of  the  Territory- 
of  Hawaii  shall  be  vested  in  a  governor,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate  of  the  United 
States,  and  shall  hold  office  for  four  years  and  until  his  successor  shall  be 
appointed  and  qualified,  unless  sooner  removed  by  the  President.  He  shall 
be  not  less  than  thirty-five  years  of  age ;  shall  be  a  citizen  of  the  Territory 
of  Hawaii;  shall  be  commander  in  chief  of  the  militia  thereof;  may  grant 
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pardons  or  reprieves  for  oflfenses  against  the  laws  of  the  said  Territory  and 
reprieves  for  offenses  against  the  laws  of  the  United  States  until  the  decision 
of  the  President  is  made  known  thereon.     [31  Stat.  L.  153,] 

This  is  the  first  section  of  chapter  3  of  the  Act  of  April  30,  1900^  ch.  339.  See  the 
note  to  section  1  of  said  Act,  supra,  p.  490. 

Pardon  by  legisUtiire. —  The  power  of  includes  pardons  which  are  partial  in 
pardon  vested  in  the  executive  is  ex-  their  operation  as  well  as  those  wMcii 
elusive  and  that  power  may  not  be  law-  are  full  and  absolute.  Under  the  author- 
fully  exercised  by  the  legislative  or  ju-  ity  vested  in  him  by  this  section  the  gov- 
dicial  departments.  In  re  Cummins,  ernor  may  in  any  case  remit  the  fine  im- 
(1911)    20  Hawaii  518.  posed    under    the    judicial    sentence    and 

Partial  pardons. —  The  power  to  grant  leave  all  of  the  other  penalties  and  dia- 

pardons  refers  to  and  includes  all  man-  abilities  in  full   force.     In  re  Cummins, 

ner  of   pardona  known  to   tiielaw  and  (1911)   20  Hawaii  518. 

ENFORCEMENT  OF  LAW. 

Sec.  67.  That  the  governor  shall  be  responsible  for  the  faithful  execu- 
tion of  the  laws  of  the  United  States  and  of  the  Territory  of  Hawaii  within 
the  said  Territory,  and  whenever  it  becomes  necessary  he  may  call  upon 
the  commanders  of  the  military  and  naval  forces  of  the  United  States  in 
the  Territory  of  Hawaii,  or  summon  the  posse  comitatus,  or  call  out  the 
militia  of  the  Territory  to  prevent  or  suppress  lawless  violence,  invasion, 
insurrection,  or  rebellion  in  said  Territory,  and  he  may,  in  case  of  rebellion 
or  invasion,  or  imminent  danger  thereof,  when  the  public  safety  requires 
it,  suspend  the  privilege  of  the  writ  of  habeas  corpus,  or  place  the  Terri- 
tory, or  any  part  thereof,  under  martial  law  until  communication  can  be 
had  with  the  President  and  his  decision  thereon  made  known.  [31  Stat,  L. 
153.] 

GENERAL  POWERS  OF  THE  GOVERNOR. 

Sec.  68.  That  all  the  powers  and  duties  which,  by  the  laws  of  Hawaii, 
are  conferred  upon  or  required  of  the  President  or  any  minister  of  the 
Republic  of  Hawaii  (acting  alone  or  in  connection  with  any  other  oflScer 
or  person  or  body)  or  the  cabinet  or  executive  council,  and  not  inconsistent 
with  the  Constitution  or  laws  of  the  United  States,  are  conferred  upon 
and  required  of  the  governor  of  the  Territory  of  Hawaii,  unless  otherwise 
provided.     [31  Stat,  L.  153,] 

SECRETARY  OF  THE  TERRITORY. 

Sec.  69.  That  there  shall  be  a  secretary  of  the  said  Territory,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate  of  the  United  States,  and  who  shall  be  a  citizen  of  the  Territory  of 
Hawaii  and  hold  his  office  for  four  years  and  until  his  successor  shall  be 
appointed  and  qualified,  unless  sooner  removed  by  the  President.  He  shall 
record  and  preserve  all  the  laws  and  proceedings  of  the  legislature  and  aU 
acts  and  proceedings  of  the  governor,  and  promulgate  proclamations  of  the 
governor.  He  shaU,  within  thirty  days  after  the  end  of  each  session  of  the 
legislature,  transmit  to  the  President,  the  President  of  the  Senate,  and  the 
Speaker  of  the  House  of  Representatives  of  the  United  States  one  copy 
each  of  the  laws  and  journals  of  such  session.  He  shall  transmit  to  the 
President,  semiannually,  on  the  first  days  of  January  and  July,  a  copy  of 
the  executive  proceedings,  and  shall  perform  such  other  duties  as  are  pre- 
scribed in  this  Act  or  as  may  be  required  of  him  by  the  legislature  of 
Hawaii.    [31  Stat,  L.  154,] 


HAWAIIAN  ISLANDS  511; 

ACTINO  GOVJIBNOB  IN  CERTAIN  CONTINGENCIES.  I 

Sec.  70.  That  in  case  of  the  death,  removal,  resignation,  or  disability  of' 
the  governor,  or  his  absence  from  the  Territory,  the  secretary  shall  exer- 
cise all  the  powers  and  perform  all  the  duties  of  governor  dnring  such 
vacancy,  disability,  or  absence,  or  until  another  governor  is  appointed 
and  qualified.    [31  Siat.  L.  154.] 

ATTOBNBT-GBNEBAL. 

Sec.  71.  That  there  shall  be  an  attorney-general,  who  shall  have  the 
powers  and  duties  of  the  attorney-general  and  those  of  the  powers  and. 
duties  of  the  minister  of  the  interior  which  relate  to  prisons,  prisoners,  and 
prison  inspectors,  notaries  public,  and  escheat  of  lands  under  the  laws  of  ^ 
Hawaii,  except  as  changed  by  this  Act  and  subject  to  modification  by  the- 
legislature.     [31  Stat.  L.  154.] 

TREASUBEB. 

Seo.  72.  That  there  shall  be  a  treasurer,  who  shall  have  the  powers  and 
duties  of  the  minister  of  finance  and  those  of  the  powers  and  duties  of  the. 
minister  of  the  interior  which  relate  to  licenses,  corporations,  companies, 
and  partnerships,  business  conducted  by  married  women,  newspapers, 
registry  of  conveyances,  and  registration  of  prints,  labels,  and  trade-marks 
under  the  laws  of  Hawaii,  except  as  changed  in  this  Act  and  subject  to 
modification  by  the  legislature.     [31  Stat.  L.  154.] 

TIm  o£Sce  of  minister  of  the  interior  stances,  when  in  good  faith  he  beiieves 
was  abolished  by  section  8  of  the  Organic  it  necessary,  bring  suit  in  his  own  name 
Act  {supraf  p.  494)  and  his  powers  and  to  prevent  loss  of  revenue  to  the  terri- 
duties  distributed,  so  far  as  they  were  con-  torial  treasury  and  charge  the  reasonable 
tinued,  among  other  officers,  and  to  the  cost  therefor  to  the  "  incidental "  appro- 
treasurer  as  provided  in  section  72.  Nino-  priation  for  his  office.  In  re  The  Treas- 
miyar.  Kepoikai,  (1913)  16  Hawaii  273.  urer,   (1904)   15  Hawaii  718. 

Powers  of  treasurer. —  The  treasurer  of  Cited  generally  in  Smithies  v.  Conkling, 

the  Territory  may  under  proper  circum-  (1911)  20  Hawaii  600. 

COMMISSIONER  OP  PUBLIC  LANDS. 

Sec.  73.  That  the  laws  of  Hawaii  relating  to  public  lands,  the  settle- 
ment of  boundaries,  and  the  issuance  of  patents  on  land-commission  awards, 
except  as  changed  by  this  Act,  shall  continue  in  force  until  Congress  shall 
otherwise  provide.  That,  subject  to  the  approval  of  the  President,  all  sales, 
grants,  leases,  and  other  dispositions  of  the  public  domain,  and  agree- 
ments concerning  the  same,  and  all  franchises  granted  by  the  Hawaiian 
government  in  conformity  with  the  laws  of  Hawaii  between  the  seventh  day 
of  July,  eighteen  hundred  and  ninety-eight,  and  the  twenty-eighth  day  of 
September,  eighteen  hundred  and  ninety-nine,  are  hereby  ratified  and  con- 
firmed. In  said  laws  *'land  patent  "  shall  be  substituted  for  **  royal 
patent;  ''  '*  commissioner  of  public  lands  "  for  **  minister  of  the  interior," 
**  agent  of  public  lands,''  and  *'  commissioners  of  public  lands,"  or  their 
equivalents;  and  the  words  *'  that  I  am  a  citizen  of  the  United  States,"  or 
'*  that  I  have  declared  my  intention  to  become  a  citizen  of  the  United  States, 
^s  required  by  law,"  for  the  words  **  that  I  am  a  citizen  by  birth  (or 
naturalization)  of  the  Republic  of  Hawaii,"  or  *'  that  I  have  received 
letters  of  denization  under  the  Republic  of  Hawaii,"  or  "  that  I  have 
received  a  certificate  of  special  right  of  citizenship  from  the  Republic  of* 


612'  3  PBD.  STAT.  ANN.  (2d  Bd.) 

Hawaii."  And  no  lease  of  agricultural  land  shall  be  gi*anted,  sold,  or 
renewed  by  the.  government  of  the  Territory  of  Hawaii  for  a  longer  period 
than  fifteen  years,  and  in  every  such  case  the  land,  or  any  part  thereof  sO' 
leased,  may  at  any  time  during  the  term  of  the  lease  be  withdrawn  from, 
the  operation  thereof  for  homestead  or  public  purposes,  in  which  case  the 
rent  reserved  shall  be  reduced  in  proportipn  to  the  value  of  the  part  sq 
withdrawn,  and  every  such  lease  shall  contain  a  provision  to  that  effect. 
All  funds  arising  from  the  sale  or  lease  or  other  disposal  of  such  lands 
shall  be  ^pprgpriated  by  the  laws  of  the  government  of  the  T,erritory  of 
Hawaii  and  applied  to  such  uses  and  purposes  for  the  benefit  of  the  inhabit- 
ants of  the  Territory  of  Hawaii  as  are  consistent  with  the  joint  resolution 
of  annexation,  approved  July  seventh,  eighteen  hundred  and  ninety-eight : 
Provided,  There  shall  be  excepted  from  the  provisions  of  this  section  all 
lands  heretofore  set  apart,  or  reserved,  by  Executive  order,  or  orders,  by. 
the  President  of  the  United  States. 

No  person  shall  hereafter  be  entitled  to  receive  any  certificate  of  occupa- 
tion, right  of  purchase  lease,  cash  freehold  agreement,  or  special  homestead 
agreement  who  or  whose  husband  or  wife  shall  previously  have  taken  or, 
held  any  land  under  any  such  certificate,  lease,  or  agreement  hereafter; 
made  or  issued,  or  under  any  homestead  lease  or  patent  based  thereon;  or; 
who  or  whose  husband  or  wife,  or  both  of  them,  shall  then  own  other  land 
in  the  Territory,  the  combined  area  of  which  and  the  land  in  question 
exceeds  eighty  acres ;  or  who  is  an  alien,  unless  he  has  declared  his  intention 
to  become  a  citizen  of  the  United  iStates  as  provided  by  law ;  nor  shall  any 
person  who,  having  so  declared  his  intention,  shall  hereafter  take  or  hold 
under  any  such  certificate,  lease,  or  agreement,  continue  so  to  hold  or  become 
entitled  to  a  homestead  lease  or  patent  of  the  land,  unless  he  shall  have* 
become  a  citizen  within  five  years  after  so  taking. 

No  land  for  which  any  such  certificate,  lease,  or  agreement  shall  here- 
after be  issued,  or  any  part  thereof  or  interest  therein  or  control  thereof, . 
shall,  without  the  written  consent  of  the  commissioner  and  governor,  there- 
after, whether  before  or  after  a  homestead  lease  or  patent  has  been  issued 
thereon,  be  or  be  contracted  to  be  in  any  way,  directly  or  indirectly,  by 
process  of  law  or  otherwise,  conveyed,  mortgaged,  leased,  or  otherwise 
transferred  to  or  acquired  or  held  by  or  for  the  benefit  of  any  alien  or  cor- 
I)oration;  or,  before  or  after  the  issuance  of  a  homestead  lease  or  before  the 
issuance  of  a  patent,  to  or  by  or  for  the  benefit  of  any  other  person;  or, 
after  the  issuance  of  a  patent,  to  or  by  or  for  the  benefit  of  any  person  who 
owns,  holds,  or  controls,  directly  or  indirectly,  other  land  or  the  use  thereof 
the  combined  area  of  which  and  the  land  in  question  exceeds  eighty  acres : 
Provided,  That  these  prohibitions  shall  not  apply  to  transfers  or  acquisi- 
tions by  inheritance  or  between  tenants  in  common. 

Any  land  in  respect  of  which  any  of  the  foregoing  provisions  jihall  be 
violated  shall  forthwith  be  forfeited  and  resume  the  status  of  public  land 
and  may  be  recovered  by  the  Territory  or  its  successors  in  an  action  of 
ejectmefit  or  other  appropriate  proceeding.  And  noncompliance  with  the^ 
terms  of  any  such  certificate,  lease,  or  agreement,  or  of  the  law  applicable 
thereto,  shall  entitle  the  commissioner,  with  the  approval  of  the  governor 
before  patent  has  been  issued,  with  or  without  legal  process,  notice,  demand, 
or  previous  entry,  to  retake  possession  and  thereby  determine  the  estate: 
Provided,  That  the  times  limited  for  compliance  with  any  such  terms  may' 
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be  extended  l)y  the  commissioner,  with  such  approval,  upon  its  appearing 
that  an  effort  has  been  made  in  good  faith  to  comply  therewith. 

The  persons  entitled  to  take  under  any  snch  certificate,  lease,  or  agree- 
ment shall  be  determined  by  drawing  or  lot,  after  public  notice  as  here- 
inafter provided ;  and  any  lot  not  taken,  or  taken  and  forfeited,  or  any  lot 
or  part  thereof  surrendered  with  the  consent  of  the  commissioner,  which 
is  hereby  authorized,  may  be  disposed  of  upon  application  at  not  less  than 
the  advertised  price  by  any  such  certificate,  lease,  or  agreement  without 
further  notice.  The  notice  of  any  sale,  drawing,  or  allotment  of  public 
land  shall  be  by  publication  for  a  period  of  not  less  than  sixty  days  in  one 
or  more  newspapers  of  general  circulation  published  in  the  Territory. 

The  commissioner,  with  the  approval  of  the  governor,  may  give  to  any 
citizen  of  the  United  States  or  to  any  person  who  has  legally  declared  his 
intention  to  become  a  citisfen,  and  who'  shall  hereafter  become  such,  which 
said  person  has,  or  who  and  whose  predecessors  in  interest  have,  improved 
any  parcel  of  public  lands  and  resided  thereon  continuously  since  April 
thirtieth,  nineteen  hundred,  a  preference  right  to  purchase  so  much  of  such 
parcel  and  such  adjoining  land  as  may  reasonably  be  required  for  a  home, 
at  a  fair  price,  to  be  determined  by  three  disinterested  citizens  appointed 
by  the  governor,  in  the  determination  of  which  price  the  value  of  improve- 
ment shall,  when  deemed  just  and  reasonable,  be  disregarded :  Provided, 
however,  That  this  privilege  shall  not  extend  to  any  original  lessee  or  to 
an  assignee  of  an  entire  lease  of  public  lands. 

The  commissioner  may  also,  with  such  approval,  issue,  for  a  nominal 
consideration,  to  any  church  or  religious  organization,  or  person  or  persons 
or  corporation  representing  it,  a  patent  for  any  parcel  of  public  land  occu- 
pied continuously  for  not  less  than  five  years  heretofore  and  still  occupied 
by  it  as  a  church  site  under  the  laws  of  Hawaii. 

No  sale  of  lands  for  other  than  homestead  purposes,  except  as  herein 
provided,  and  no  exchange  by  which  the  Territory  shall  convey  lands 
exceeding  either  forty  acres  in  area  or  five  thousand  dollars  in  value,  shall 
be  made.  No  lease  of  agricultural  lands  exceeding  forty  acres  in  area,  or  of 
pastoral  or  waste  lands  exceeding  two  hundred  acres  in  area,  shall  be  made 
without  the  approval  of  two-thirds  of  the  board  of  public  lands  which  is 
hereby  constituted,  the  members  of  which  are  to  be  appointed  by  the  gov- 
ernor as  provided  in  section  eighty  of  this  Act,  and  until  the  legislature 
shall  otherwise  provide  said  board  shall  consist  of  six  members  and  its 
members  be  appointed  for  terms  of  four  years :  Provided,  however,  That 
the  commissioner  may,  with  the  approval  of  said  board,  sell  for  residence 
purposes  lots  and  tracts,  not  exceeding  three  acres  in  area,  and  that  sales 
of  government  lands  may  be  made  upon  the  approval  of  said  board  when- 
ever necessary  to  locate  thereon  railroad  rights  of  way,  railroad  tracks,  side 
tracks,  depot  grounds,  pipe  lines,  irrigation  ditches,  pumping  stations,  reser- 
voirs, factories  and  mills  and  appurtenances  thereto,  including  houses  for 
employees,  mercantile  establishments,  hotels,  churches,  and  private  schools, 
and  all  such  sales  shall  be  limited  to  the  amount  actually  necessary  for  the 
economical  conduct  of  such  business  or  undertaking:  Provided  further, 
That  no  exchange  of  government  lands  shall  hereafter  be  made  without 
the  approval  of  two-thirds  of  the  members  of  said  board,  and  no  such 
exchange  shall  be  made  except  to  acquire  lands  directly  for  public  uses. 

Whenever  twenty-five  or  more  persons,  having  the  qualifications  of  home- 
steaderS)  who  have  not  theretofore  made  application  under  this  Act  shall 
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make  written  application  to  the  commissioner  of  public  lands  for  the  open- 
ing of  agricultural  lands  for  settlement  in  any  locality  or  district,  it  shall 
be  the  duty  of  said  commissioner  to  proceed  expeditiously  to  survey  and 
open  for  entry  agricultural  lands,  whether  unoccupied  or  under  lease  with 
the  right  of  withdrawal,  sufficient  in  area  to  provide  homesteads  for  all 
such  persons,  together  with  all  persons  of  like  qualifications  who  shall  have 
filed  with  such  commissioner  prior  to  the  survey  of  such  lands  written  appli- 
cations for  homesteads  in  the  district  designated  in  said  applications.  The 
lands  to  be  so  opened  for  settlement  by  said  commissioner  shall  be  either 
the  specific  tract  or  tracts  applied  for  or  other  suitable  and  available 
agricultural  lands  in  the  same  geographical  district  and,  ss  far  as  possible, 
in  the  immediate  locality  of  and  as  nearly  equal  to  that  applied  for  as  may 
be  available:  Provided,  however,  That  no  leased  land,  under  cultivation, 
shall  be  taken  for  homesteading  until  any  crops  growing  thereon  shall  have 
been  harvested. 

It  shall  be  the  duty  of  the  commissioner  of  public  lands  to  cause  to  be 
surveyed  and  opened  for  homestead  entry  a  reasonable  amount  of  desirable 
agricultural  lands  and  also  of  pastoral  lands  in  various  parts  of  the  Terri- 
tory for  homestead  purposes  on  or  before  January  first,  nineteen  hundred 
and  eleven,  and  he  shall  annually  thereafter  cause  to  be  surveyed  for 
homestead  purposes  such  amount  of  agricultural  lands  and  pastoral  lands 
in  various  parts  of  the  Territory  as  there  may  be  demand  for  by  persons 
having  the  qualifications  of  homesteaders ;  and  in  laying  out  any  homestead 
tie  Commissioner  of  Public  Lands  shall  include  therein  an  amount,  not 
exceeding  eighty  acres  in  area,  sufficient  to  support  thereon  an  ordinary 
family;  and  all  necessary  expenses  for  surveying  and  opening  any  such 
lands  for  homestead  shall  be  paid  for  out  of  any  funds  of  the  territorial 
treasury  derived  from  the  sale  or  lease  of  the  public  lands,  which  funds 
are  hereby  made  available  for  such  purposes. 

Nothing  herein  contained  shall  be  construed  to  prevent  said  commis^ 
sioner  from  surveying  and  opening  for  homestead  purposes  and  as  a  single 
homestead  entry  public  lands  suitable  for  both  agricultural  and  pastoral 
purposes,  whether  such  lands  be  situated  in  one  body  or  detached  tracts, 
to  the  end  that  homesteaders  may  be  provided  with  both  agricultural  and 
pastoral  lands  wherever  there  is  demand  therefor;  nor  shall  the  owner- 
ship of  a  residence  lot  or  tract,  not  exceeding  three  acres  in  area,  hereafter 
disqualify  any  citizen  from  applying  for  and  receiving  any  form  of  home- 
stead entry,  including  a  homestead  lease. 

All  lands  in  the  possession,  use,  and  control  of  the  Territory  shall  here- 
after be  managed  by  the  commissioner,  except  such  as  shall  be  set  aside  for 
public  purposes  as  hereinafter  provided ;  all  sales  and  other  dispositions  of 
such  land  shall  be  made  by  the  commissioner  or  under  his  direction,  for 
which  purpose,  if  necessary,  the  land  may  be  transferred  to  his  department 
from  any  other  department  by  direction  of  the  governor,  and  all  patents 
and  deeds  of  such  land  shall  issue  from  the  office  of  the  commissioner,  who 
shall  countersign  the  same  and  keep  a  recorc^  thereof.  Lands  conveyed 
to  the  Territory  in  exchange  for  other  lands  that  are  subject  to  the  land 
laws  of  Hawaii,  as  amended  by  this  Act,  shall,  except  as  otherwise  provided, 
have  the  same  status  and  be  subject  to  such  laws  as  if  they  had  previously 
been  public  lands  of  Hawaii.  AH  orders  setting  aside  lands  for  forest  or 
other  public  purposes,  or  withdrawing  the  same,  shall  be  made  by  the  gov- 
ernor, and  lands  while  so  set  aside  for  such  purposes  may  be  managed  as 
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may  be  provided  by  the  laws  of  the  Territory.  The  commissioner  is  hefeby 
authorized  to  perform  any  and  all  acts,  prescribe  forms  of  oaths,  and,  with 
the  approval  of  the  governor  and  said  board,  make  such  rules  and  regula- 
tions as  may  be  necessary  and  proper  for  the  purpose  of  carrying  the  pro- 
visions of  this  section  and  the  land  laws  of  Hawaii  into  full  force  and 
effect.     [31  Stat.  L.  154,  as  amended  hy  35  Stat.  L.  56  and  36  Stat.  L.  444.] 

By  an  Act  of  April  2,  1908,  ch.  124,  this  section  was  amended  by  inserting  in  the 
first  paragraph  thereof  the  sentence  beginning  with  the  words  "  And  no  lease  "  and 
ending  with  the  words  "  a  provision  to  that  effect "  in  lieu  of  the  originally  enacted 
sentence  which  w'as  as  follows:  ''And  no  lease  of  agricultural  land  shall  be  granted, 
sold,  or  renewed  by  the  government  of  the  Territory  of  Hawaii  for  a  longer  period  than 
five  ^ears  until  Congress  shall  otherwise  direct." 

This  section  was  again  amended  by  an  Act  of  May  27,  1910,  ch.  268,  §  5,  by  adding 
thereto  all  of  the  provisions  beginning  with  the  words  "  No  person  shall  be  entitled  to 
receive  any  certificate,"  etc.,  to  the  end  of  the  section  as  heic  given. 

Res.  of  July  7,  1898,  No.  55,  mentioned  in  the  text  is  given  supra,  p.  486. 

The  duties  of  the  commissioner  of  pub-  of  imposing  upon  the  commissioner  the 
He  lands  are  not  prescribed  by  this  section  added  duty  of  approving  a  receipt  pre- 
of  the  Organic  Act,  which  does  not  create  sented  by  a  claimant  whose  appropriation, 
the  office  but  merely  continues  in  force,  to  be  paid  out  of  moneys  in  the  treasury 
with  some  modifications,  the  laws  of  of  the  territory,  was  made  under  "  De- 
Hawaii,  relating  to  public  lands  until  partment  of  Public  Lands."  Lucweiko  f>. 
Congress  shall  otherwise  provide.  There  Pratt,  (1907)  18  Hawaii  489. 
is  nothing  in  this  section  that  would  Cited  without  specific  application  in 
prevent  the  legislature  from  changing  the  Honolulu  Rapid  Transit,  etc.,  Co.  V.  Ter- 
same    (duties    of    the    commissioner)    or  ritory,   (1912)   21  Hawaii  136. 

COMMISSIONER    OF    AGRICULTURE    AND    FORESTRY. 

Sec.  74.  That  the  laws  of  Hawaii  relating  to  agriculture  and  forestry, 
except  as  changed  by  this  Act,  shall  continue  in  force,  subject  to  modifica- 
tion by  Congress  or  the  legislature.  In  said  laws  **  commissioner  of  agri- 
culture and  forestry  "  shall  be  substituted,  respectively,  for  "  bureau," 
**  bureau  of  agriculture  and  forestry,"  **  commissioner,"  *^  commissioners 
of  agriculture,"  and  **  commissioners  for  the  island  of  Oahu."  [31  Stat. 
L.  155.] 

SUPERINTENDENT  OF  PUBLIC  WORKS. 

Sec.  75.  That  there  shall  be  a  superintendent  of  public  works,  who  shall 
have  the  powers  and  duties  of  the  superintendent  of  public  works  and 
those  of  the  powers  and  duties  of  the  minister  of  the  interior  which  relate 
to  streets  and  highways,  harbor  improvements,  wharves,  landings,  water- 
works, railways,  electric  light  and  power,  telephone  lines,  fences,  pounds, 
brands,  weights  and  measures,  fires  and  fireproof  buildings,  explosives, 
eminent  domain,  public  works,  markets,  buildings,  parks  and  cemeteries, 
and  other  grounds  and  lands  now  under  the  control  and  management  of  the 
minister  of  the  interior,  and  those  of  the  powers  and  duties  of  the  minister 
of  finance  and  collector-general  w^hich  relate  to  pilots  and  harbor  masters 
under  the  laws  of  Hawaii,  except  as  changed  by  this  Act  and  subject  to 
modification  by  the  legislature.  In  said  laws  the  word  **  legislature  "  shall 
be  substituted  for  *  *  councils  ' '  and  the  words  ^  *  the  circuit  court  ' '  for 
"  the  Hawaiian  Postal  Savings  Bank."     [31  Stat.  L.  155.] 

Power  of  superintendent  of  public  works  terior  formerly  had,  and  controls  section 

over  public  lands. —  This  section  gives  the  73  of  the  same  Act  in  that  regard.    Pratt 

superintendent  of  public  works  the  same  v.  Holloway,   (1906)    17  Hawaii  &39.     See 

limited   power  of  disposing  of   lands  de-  also    McCandless    v.    Carter,     (1907)     18 

scribed  in  the  proviso  of  section  262,  R.  L.  Hawaii  221. 
of  Hawaii,   that  the  minister  of  the   in- 
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SUPERrNTTENDENT  OF  PUBLIC  INSTRUCTION —  [LABOR  STATISTICS]. 

Sec.  76.  That  there  shall  be  a  superintendent  of  public  instruction,  who 
shall  have  the  powers  and  perform  the  duties  conferred  upon  and  required 
of  the  minister  of  public  instruction  by  the  laws  of  Hawaii  as  amended 
by  the  Act,  and  subject  to  modification  by  the  legislature. 

It  shall  be  the  duty  of  the  United  States  Commissioner  of  Labor  to  col- 
lect, assort,  arrange,  and  present  in  reports  in  nineteen  hundred  and  five, 
and  every  five  years  thereafter,  statistical  details  relating  to  all  depart- 
ments of  labor  in  the  Territory  of  Hawaii,  especially  in  relation  to  the 
commercial,  industrial,  social,  educational,  and  sanitary  condition  of  the 
laboring  classes,  and  to  all  such  other  subjects  as  Congress  may  by  law 
direct.  The  said  Commissioner  is  especially  charged  to  ascertain  the  high- 
est, lowest,  and  average  number  of  employees  engaged  in  the  various  indus- 
tries in  the  Territory,  to  be  classified  as  to  nativity,  sex,  hours  of  labor, 
and  conditions  of  employment,  and  to  report  the  same  to  Congress.  [31 
Stat.  L.  155,  as  amended  by  33  Stat.  L.  164.] 

This  section  wa43  amended  to  read  as  above  given  by  an  Act  of  April  8,  1904,  ch.  948. 
As  originally  enacted  this  section  was  as  follows : 

*'  Sec.  76.  That  there  shaU  be  a  superintendent  of  public  instruction,  who  shall  have 
the  powers  and  perform  the  duties  conferred  upon  and  required  of  the  minister  of 
public  instruction  by  the  laws  of  Hawaii  as  amended  by  this  Act,  and  subject  to  modifi- 
cation by  the  legislature. 

''  It  shall  be  the  duty  of  the  United  States  Commissioner  of  Labor  to  collect,  assort, 
arrange,  and  present  in  annual  reports  statistical  details  relating  to  all  departments 
of  labor  in  the  Territory  of  Hawaii,  especially  in  relation  to  the  commercial,  industrial, 
social,  educational,  and  sanitary  condition  of  tiie  laboring  classes,  and  to  all  such  other 
subjects  as  Congress  may,  by  law,  direct.  The  said  commissioner  is  especially  charged 
to  ascertain,  at  as  early  a  date  as  possible,  and  as  often  thereafter  as  such  information 
may  be  required,  the  highest,  lowest,  and  average  number  oi  employees  engaged  in  the 
various  industries  in  the  Territory,  to  be  classified  as  to  nativity,  sex,  hours  of  labor, 
and  conditions  of  employment,  and  to  report  the  same  to  Congress."    [5i  Stat,  L,  155.] 

AUDITOR  AND  DEPUTY  AUDITOR. 

Seo.  77.  That  there  shall  be  an  auditor  and  deputy  auditor,  who  shall 
have  the  powers  and  duties  conferred  upon  and  required  of  the  auditor- 
general  and  deputy  auditor-general,  respectively,  by  act  thirty-nine  of  the 
Session  Laws,  as  amended  by  this  Act,  subject  to  modification  by  the  legis- 
lature. In  said  act  **  officer  '*  shall  be  substituted  for  '*  minister  "  where 
used  without  other  designation.    [31  Stat.  L.  156.] 

SURVEYOR. 

Sbo.  78.  That  there  shall  be  a  surveyor,  who  shall  have  the  powers  and 
duties  heretofore  attached  to  the  surveyor-general,  except  such  as  relate 
to  the  geodetic  survey  of  the  Hawaiian  Islands.    [31  Stat.  L.  156.] 

HIGH  SHERIFF. 

Seo.  79.  That  there  shall  be  a  high  sheriff  and  deputies,  who  shall  have 
the  powers  and  duties  of  the  marshal  and  deputies  of  the  Republic  of 
Hawaii  under  the  laws  of  Hawaii,  except  as  changed  by  this  Act,  and  sub- 
ject to  modification  by  the  legislature.     [31  Stat.  L.  156.] 

This  section  changed  the  name  of  marshal  to  that  of  high  sheriff.  Kalanianaole  v. 
;;imond,   (1904)    15  Hawaii  486. 
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APPOINTMENT,  REMOVAL,  TENURE,  AND  SALARIES  OP  OFFICERS. 

Sbc.  80.  That  the  President  shall  nominate  and,  by  and  with  the  advice 
and  consent  of  the  Senate,  appoint  the  chief  justice  and  justices  of  the 
supreme  court,  the  judges  of  the  circuit  courts,  who  shall  hold  their  respec- 
tive offices  for  the  term  of  four  years,  unless  sooner  removed  by  the  Presi- 
dent;, and  the  governor  shall  nominate  and,  by  and  with  the  advice  and 
consent  of  the  senate  of  the  Territory  of  Hawaii,  appoint  the  attorney- 
general,  treasurer,  commissioner  of  public  lands,  commissioner  of  agricul- 
ture and  forestry,  superintendent  of  public  works,  superintendent  of  public 
instruction,  auditor,  deputy  auditor,  surveyor,  high  sheriff,  members  of  the 
board  of  health,  commissioners  of  public  instruction,  board  of  prison 
inspectors,  board  of  registration  and  inspectors  of  election,  and  any  other 
boards  of  a  public  character  that  may  be  created  by  law ;  and  he  may  make 
such  appointments  when  the  senate  is  not  in  session  by  granting  commis- 
sions, which  shall,  unless  such  appiointments  are  confirmed,  expire  at  the 
end  of  the  next  session  of  the  senate. 

He  may,  by  and  with  the  advice  and  consent  of  the  senate  of  the  Terri- 
tory of  Hawaii,  remove  from  office  any  of  such  officers. 

All  such  officers  shall  hold  office  for  four  years  and  until  their  successors 
are  appointed  and  qualified,  unless  sooner  removed,  except  the  commis- 
sioners of  public  instruction  and  the  members  of  said  boards,  whose  terms 
of  office  shall  be  as  provided  by  the  laws  of  the  Territory  of  Hawaii. 

The  manner  of  appointment  and  removal  and  the  tenure  of  all  other 
officers  shall  be  as  provided  by  law;  and  the  governor  may  appoint  or 
remove  any  officer  whose  appointment  or  removal  is  not  otherwise  pro- 
vided for. 

The  salaries  of  all  officers  other  than  those  appointed  by  the  President 
shall  be  as  provided  by  the  legislature,  but  those  of  the  chief  justice  and 
the  justices  of  the  supreme  court  and  judges  of  the  circuit  courts  shall  not 
be  diminished  during  their  term  of  office. 

All  officers  appointed  under  the  provisions  of  this  section  shall  be  citizens 
of  the  Territory  of  Hawaii. 

All  persons  holding  office  in  the  Hawaiian  Islands  at  the  time  this  Act 
takes  effect  shall  continue  to  hold  their  respective  offices  until  their  suc^ 
cessors  are  appointed  and  qualified,  but  not  beyond  the  end  of  the  first 
session  of  the  senate  of  the  Territory  of  Hawaii  unless  reappointed  as  herein 
provided.  Provided,  however,  That  nothing  in  this  section  shall  be  con- 
strued to  conflict  with  the  authority  and  powers  conferred  by  section  fifty- 
six  of  this  Act  as  herein  amended.  [31  Stat.  L.  156,  as  amended  hy  33 
Stat.  L.  1035.] 

This  section  was  amended  by  an  Act  of  March  3,  1905,  ch.  1465,  i  2,  which  added  the 
proviso  at  the  end  thereof.  Section  56  of  this  Act^  mentioned  in  said  proviso,  is  given 
supra,  p.  506. 

Suspension  of  officer. —  In  In  re  Austin,  ing  to  the  suspension  of  the  auditor  were 

(1903)  15  Hawaii  114,  it  was  held  that  the  repealed  by  implication  by  the  provisions 

governor  had  not  authority  to  suspend  an  of  this  section,  which  are  not  only  incon- 

officer  who^  hj  the  terms  of  this  section,  sistent  therewith  but   indicate  an  inten- 

must  be  appointed  and  may  be  removed  tion  to  cover  the  whole  subject.     In  re 

by  the  governor  by  and  with  the  advice  Austin,  (1903)   15  Hawaii  114. 
and  consent  of  the  senate,  and  who  is  to  Appointment  of  board  of  medical  ez- 

hold  for  four  years  unless  sooner  removed.  aauners  by  the  treasurer  instead  of  by 

Repeal. — The  provisions  of  tho  Hawaiian  the  governor.     See  Ninomiya  i?.  Kepoikai, 

Audit  Act  (Laws  of  1898,  Act  39)   relat-  (1903)   15  Hawaii  273. 
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V.   THE  JUDIOIABT 

Chapter  IV. —  [The  Judiciary], 

THE  JUDICIARY. 

Sec.  81.  That  the  judicial  power  of  the  Territory  shall  be  vested  in  one 
supreme  court,  circuit  courts,  and  in  such  inferior  courts  as  the  legislature 
may  from  time  to  time  establish.  And  until  the  legislature  shall  otherwise 
provide,  the  laws  of  Hawaii  heretofore  in  force  concerning  the  several 
courts  and  their  jurisdiction  and  procedure  shall  continue  in  force  except 
as  herein  otherwise  provided.     [31  Siat.  L,  157,] 

This  is  the  first  section  of  chapter  IV  of  the  Act  of  April  30,  1900,  ch.  339.  See  the 
note  to  section  1  of  said  Act  supra,  p.  490. 

Power  of  judges  in  chambers. —  The 
power  of  the  Hawaiian  judges  at  chambers 
in  proceedings  not  incident  or  ancillary  to 
some  cause  pending  before  a  court,  con- 
ferred by  the  Hawaiian  laws  in  force  at 
the  passage  of  the  Organic  Act,  was  pre- 
served by  the  provision  of  this  section  of 
that  Act,  continuing  in  force  the  previous 
laws  of  Hawaii  concerning  "  tne  civil 
courts  and  their  jurisdiction  and  proced- 
ure." Carter  v.  Gear,  (1905)  197  U.  S. 
348,  26  S.  Ct.  491,  49  U.  S.  (L.  ed.)  787, 
affirming  (1904)   16  Hawaii  242. 

Misdemeanors  committed  on  naval 
reservations. —  The  territorial  District 
Courts  have  jurisdiction  of  misdemeanors 
committed  on  land  reserved  for  naval  pur- 
poses. Territory  v.  Carter,  (1908)  19 
Hawaii  198. 

Creation  of  board  of  commissioners  of 
insanity.— The  Hawaiian  statute  (Act 
149)  creating  a  board  of  commissioners 
of  insanity  is  not  in  violation  of  this  sec- 
tion of  the  Organic  Act.  Matter  of  Atcher- 
ley,  (1909)  19  Hawaii  636 

Jurisdiction  to  issue  writs  of  habeas 
corpus. —  In  Brown  v.  Goto,  (1904)  16 
Hawaii  263,  it  was  contended  that  since 
the  Circuit  Courts  had  the  jurisdiction  to 
issue  writs  of  habeas  corpus  when  the  Or- 
ganic Act  took  effect  and  since  that  Act  by 
this  section  continued  the  Circuit  Courts, 
those  courts  must  have  been  continued  as 
they  were  then,  that  is  with  this  juris- 
diction, and  that  therefore  the  territorial 
legislature  could  not  change  them  by  tak- 


ing away  this  jurisdiction.  The  court 
said:  "  What  the  full  effect  of  the  inser- 
tion of  the  words  *  circuit  courts '  in  this 
section  is,  we  need  not  undertake  to  say. 
Nor  is  it  necessary  to  express  an  opinion 
as  to  the  extent  of  the  legislative  power 
of  the  territory,  in  regard  to  the  compo- 
sition, jurisdiction  and  procedure  of  the 
circuit  courts.  (See  [19011  23  Op.  Atty.- 
Gen.  639.)  But  that  the  legislature  may 
go  so  far  as  to  confine  the  original  juris- 
diction in  habeas  corpus  cases  to  the  su- 
preme court,  its  justices  and  the  circuit 
judges  to  the  exclusion  of  the  circuit 
courts  as  such,  we  believe  is  shown  by  the 
Organic  Act  itself,  for  it  provides  in  the 
same  section,  until  the  legislature  shall 
otherwise  provide,  the  laws  of  Hawaii 
heretofore  m  force  concerning  the  several 
courts  and  their  jurisdiction  and  proced- 
ure shall  continue  in  force."  The  Circuit 
Court  was  held  to  be  without  jurisdic- 
tion to  issue  a  writ  of  habeas  corpus  in  a 
case  where  such  writ  was  not  demandable 
of  right. 

Validity  of  indeterminate  sentence 
statute  as  not  in  conflict  with  this  section. 
See  Territory  v.  Armstrong,  (1916)  22 
Hawaii  526. 

Validity  of  territorial  enactments  add- 
ing one  indge  to  the  two  judges  of  the 
first  circuit.  See  Territory  t\  Boyd,  (1905) 
16  Hawaii  660. 

The  legislature  has  no  authority  to 
create  any  but  inferior  courts.  Territory 
V.  Miguel,  (1907)  18  Hawaii  402. 


SUPREME   COURT. 

Sec.  82.  That  the  supreme  court  shall  consist  of  a  chief  justice  and  two 
associate  justices,  who  shall  be  citizens  of  the  Territory  of  Hawaii  and  shall 
be  appointed  by  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate  of  the  United  States,  and  may  be  removed  by 
the  President:  Provided,  however,  That  in  case  of  the  disqualification  or 
absence  of  any  justice  thereof,  in  any  cause  pending  before  the  court,  on 
the  trial  and  determination  of  said  cause  his  place  shall  be  filled  as  pro- 
vided by  law.     [31  Stat.  i.  157.] 
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liAWS  CONTINUED  IN  FORCE. 

Sec.  83.  That  the  laws  of  Hawaii  relative  to  the  judicial  department, 
including  civil  and  criminal  procedure,  except  as  amended  by  this  Act,  are 
continued  in  force,  subject  to  modification  by  Congress,  or  the  legislature. 
The  provisions  of  said  laws  or  any  laws  of  the  Eepublic  of  Hawaii  which 
require  juries  to  be  composed  of  aliens  or  foreigners  only,  or  to  be  con- 
stituted by  impaneling  natives  of  Hawaii  only,  in  civil  and  criminal  cases 
specified  in  said  laws,  are  repealed,  and  all  juries  shaU  hereafter  be  con- 
stituted without  reference  to  the  race  or  place  of  nativity  of  the  jurors; 
but  no  person  who  is  not  a  male  citizen  of  the  United  States  and  twenty- 
one  years  of  age  and  who  can  not  understandingly  speak,  read,  and  write 
the  English  language  shall  be  a  qualified  juror  or  grand  juror  in  the  Terri- 
tory of  Hawaii.  No  person  shall  be  convicted  in  any  criminal  case  except 
by  unanimous  verdict  of  the  jury.  No  plaintiflf  or  defendant  in  any  suit 
or  proceeding  in  a  court  of  the  Territory  of  Hawaii  shall  be  entitled  to  a 
trial  by  a  jury  impaneled  exclusively  from  persons  of  any  race. 

Until  otherwise  provided  by  the  legislature  of  the  Territory,  grand  juries 
may  be  drawn  in  the  manner  provided  by  the  Hawaiian  statutes  for  draw- 
ing petty  juries,  and  shall  sit  at  such  times  as  the  circuit  judges  of  the 
respective  circuits  shall  direct ;  the  number  of  grand  jurors  in  each  circuit 
shall  be  not  less  than  thirteen,  and  the  method  of  the  presentation  of  cases 
to  said  grand  jurors  shall  be  prescribed  by  the  supreme  court  of  the  Terri- 
tory of  Hawaii.  The  several  circuit  courts  may  subpoena  witnesses  to 
appear  before  the  grand  jury  in  like  manner  as  they  subpoena  witnesses  to 
appear  before  their  respective  courts.     [31  Stat.  L.  157,] 

Grand  and  petit  juries. — By  this  Act  The  provision  for  the  subpoena  of  wit- 
special  provisions  are  made  for  impaneling  nesses  refers  to  the  ordinary  process  of 
grand  juries,  and  for  unanimous  verdict  of  subpoena  and  the  ordinary  means  of 
petit  juries.  Hawaii  v.  Mankichi,  (1903)  compelling  obedience  to  such  process,  /h 
190  U.  S.  197,  23  S.  Ct.  787,  47  U.  S.  re  Craig,  (1911)  20  Hawaii  447. 
(L.  ed.)   1016.  .  Cited  generally  in  Bx  p,  Higashi,  (1906) 

See  also  Territory  v.  Ng  Kow,  (1904)  17  Hawaii  428,  a  case  involving,  inter 
15  Hawaii  602 ;  Matter  of  Anin,  (1906)  17  alia,  the  constitutionality  of  an  act  em- 
Hawaii  341;  Territory  v.  Soga,  (1910)  powering  a  magistrate  to  try,  where  de- 
20  Hawaii  71  (waiver  of  full  legal  num-  fendant  waives  or  does  not  demand  a  jury, 
ber  of  12  jurors);  Gomez  r.  Whitney,  See  Territory  v.  Soga,  (1910)  20  Hawaii 
(1913)  21  Hawaii  539;  Territory  t?.  Nishi-  71;  Territory  t\  Holt,  (1910)  20  Hawaii 
mura,  (1915)   22  Hawaii  614.  240;  In  re  Holt,  (1910)  20  Hawaii  255. 

DI8QUALIPICATI0N  BY  RELATIONSHIP,  PECUNIARY  INTEREST,  OR  PREVIOUS 

JUDGMENT. 

Sec.  84.  That  no  person  shall  sit  as  a  judge  or  juror  in  any  case  in  which 
his  relative  by  affinity  or  by  consanguinity  within  the  third  degree  is  inter- 
ested, either  as  a  plaintiff  or  defendant,  or  in  the  issue  of  which  the  said 
judge  or  juror  has,  either  directly  or  through  such  relative,  any  pecuniary 
interest;  nor  shall  any  person  sit  as  a  judge  in  any  case  in  which  he  has 
been  of  counsel  or  on  an  appeal  from  any  decision  or  judgment  rendered 
by  him,  and  the  legislature  of  the  Territory  may  add  other  causes  of  dis- 
qualification to  those  herein  enumerated.  [31  Stat,  L.  157,  as  amended  by 
36  Stat,  L.  447,] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  May  27,  1910,  ch.  258, 
I  6.  As  originaUy  enacted  it  was  as  follows:  '*  Sec.  84.  That  no  person  shall  sit  as 
*  judge  or  juror  in  any  case  in  which  his  relative  by  affinity  or  by  consanguinity 
within  the  third  degree  is  interested,  either  as  a  plaintiff  or  defendant,  or  in  the  issue 
of  which  the  said  judge  or  juror  may  have^  either  directly  or  through  such  relative, 
any  pecuniary  interest.  No  judge  shall  sit  on  an  appeal,  or  new  trial,  in  any  case,  in 
which  he  may  have  given  a  previous  judgment."     [31  Stat.  L,  157.] 
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Disqualification  of  judges. —  A  justice 
of  the  Supreme  Court  is  not  disqualified 
from  sitting  on  an  appeal  in  a  habeas  cor- 
pus case  brought  to  obtain  the  release  of 
a  person  under  sentence  previously  pro- 
nounced bv  him  when  a  circuit  judge. 
E»  p,  Mankichi,  (1901)   13  Hawaii  570. 

A  justice  of  the  Supreme  Court  is  not 
disqualified  from  sitting  in  a  case  with 
which  he  had  no  previous  connection, 
merelv  because  a  question  of  law  is  in- 
volved which  was  involved  also  in  certain 
other  and  distinct  cases  at  the  trial  of 
which  he  presided  when  a  circuit  judge. 
Ex  p.  Ah  Oi,  (1901)  13  Hawaii  534. 

A  judge  is  not  disqualified  under  this 
section  from  sitting  at  the  trial  of  a  cause 
upon  the  facts  in  issue  by  reason  of  hav- 
ing sustained  a  demurrer  to  the  plaintiffs 
declaration,  which  ruling  was  reversed  hj 
the  appellate  court.  Matsumura  v.  Hawaii 
County,  (1908)   19  Hawaii  197. 

A  justice  is  not  disqualified  from  sitting 
in  a  cause  in  which  a  corporation  is  a 
party  by  the  fact  of  a  relative  hy  affinity 
or  consanguinity  within  the  third  degree 
holding  shares  of  stock  in  the  corporation, 
the  justice  having  no  pecuniary  interest 
in  the  issue  of  the  case  either  directly  or 
through  such  relative.  Ewa  Plantation  Co. 
V,  Holt,  (1907)  18  Hawaii  509 

This  section  does  not  prevent  a  circuit 
judge  who  had  ordered  a  nonsuit,  which 
was  set  aside  by  the  Supreme  Court,  from 
entertaining  a  motion  for  change  of  venue 
based  on  the  ground  that  an  impartial 
juTj  cannot  be  obtained  in  the  circuit  in 
which  the  action  is  pending.  Spreckles  v. 
Be  Bolt,  (1905)   16  Hawaii  476. 

An  order  remanding  an  equity  cause  to 
a  judge  of  the  Circuit  Court  with  direc- 
tion to  receive  evidence  on  an  issue  raised 
by  amended  pleadings  filed  after  the  close 
of  the  original  hearing  before  said  judge, 
and  in  support  of  which  evidence  was 
offered  and  rejected,  does  not  direct  a 
"new  trial"  and  is  not  within  the  in- 
hibition of '  this  section  disqualifying  a 
judge  from  sitting  "  on  an  appeal,  or  new 
trial,  in  any  case  in  which  he  may  have 
given  a  previous  judgment."  Hitchcock  v. 
Humphreys,    (1902)    14  Hawaii   1. 

In  the  following  cases  a  justice  was  held 
not  disqualified: 


Matter  of  Davis,  (1904)  15  Hawaii  377 
(punishment  of  re^ondent  for  contempt 
some  years  previous) ;  Notley  <?.  Brown, 
(1906)  17  Hawaii  393  (counsel  for  one  of 
the  parties  before  appointm^it  to  .the 
bench);  Bierce  t?.  Hutchins,  (1907)  ift 
Hawaii  374  ( former  member  of  firm  acting 
for  plaintiff)  —  the  foregoing  decisions,  it 
will  be  observed,  were  rendered  prior  to 
the  amendment  of  1910;  Lucas  v.  Lucas, 
(1911)  20  Hawaii  433  (relationship  by 
af&nity  to  plaintiff's  son  not  a  party  to 
the  suit) ;  Territory  «.  Kapiolani,  (.1911^ 
20  Hawaii  548  (judge  counsel  in  former 
action  involving  title  to  same  land)  i  Mat- 
ter of  Hitchcock,  (1911)  20  Hawaii  55? 
g(judfe  prior  to  appointment,,  counsel  to 
stitioner  in  guardianship  proceedings) ; 
rawer  ©.  Brewer,  (1911)  20  Hawaii  617 
(justice  related  by  affinity  to  stockholder 
of  corporation,  party  to  action).  See  also 
Scott  r.  Stuart,  (1915)  22  Hawaii  641. 

In  the  following  case  a  justice  was  held 
disqualified:  Smith  v.  Lindsay,  (1910)  20 
Hawaii  262  (relation  by  affinity  to  plain- 
tiff suing  as  trustee). 

Intent  of  this  aection.—  In  Magocm  9. 
Lord-Young  Engineering  Co.,  (1914)  22 
Hawaii  245,  the  court  said:  We  think  the 
intent  of  Congress  as  expressed  in  sec- 
tion 84,  which  was  amended  after  this 
court  had  held  that  having  previously 
been  counsel  in  a  case^  did  not  disqualify 
a  justice  from  sitting  in  a  case  ( Love  ft. 
Love,  (1905)  17  HawaU  194;  Notley  V. 
Brown,  (1906)  17  Hawaii  393;  Bierce  v. 
Hutchins,  (1907)  18  Hawaii  374),  was 
that  a  judge  should  not  sit  in  a  case 
where  with  reference  to  that  case  the  re- 
lation of  attorney  and  client  had  existed 
between  him  and  one  of  the  parties 
whether  he  was  personally  familiar  with 
the  case  or  had  advised  in  regard  to  it 
or  not.  The  law  which  disqualifies  a 
judge  who  has  been  of  counsel  in  the  case 
intends  that  no  judge  shall  preside  in  a 
case  in  which  he  is  not  wholly  free,  dis- 
interested, impartial  and  independent.** 

Mandamus  to  assign  cause. —  A  man- 
damus will  not  lie  to  compel  a  judge  to 
assign  a  cause  for  disqualification,  when 
on  motion  he  has  determined  his  own 
qualification  to  hear  the  cause.  Scott  v. 
Stuart,   (1915)   22  Hawaii  576. 


VI.    UNITED  STATES  OFFICERS 

Chapter  5. —  United  States  Officers. 


DELEGATE  TO  CONGRESS. 


Sec.  85.  That  a  Delegate  to  the  House  of  Representatives  of  the  United 
States,  to  serve  during  each  Congress,  shall  be  elected  by  the  voters  quali^ 
fled  to  vote  for  members  of  the  house  of  representatives  of  the  legislature. 
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Such  Delegate  shall  possess  the  qualifications  necessary  for  membership  of 
the  senate  of  the  legislature  of  Hawaii.  Such  election  shall  be  held  on  the 
first  Tuesday  after  the  first  Monday  in  November  of  every  even  year  and 
at  such  places  as  shall  be  designated  by  the  secretary  of  the  Territory. 
The  ballot  for  Delegate  shall  be  such  as  the  legislature  of  Hawaii  may 
designate,  and  until  provision  is  made  by  the  Territorial  legislature  the 
ballot  shall  be  of  pink  paper  and  shall  be  of  the  same  general  form  as  those 
used  for  the  election  of  representatives  to  the  legislature.  The  method  of 
eertifying  the  names  of  candidates  for  place  on  this  ballot  and  all  the  con- 
duct of  the  election  of  a  Delegate  shall  be  in  conformity  to  the  general 
election  laws  of  the  Territory  of  Hawaii.  The  person  having  the  greatest 
.number  of  votes  shall  be  declared  by  the  governor  duly  elected,  and  a  certifi- 
cate shall  be  given  accordingly.  Every  such  Delegate  shall  have  a  seat  in 
the  House  of  Representatives,  with  the  right  of  debate,  but  not  of  voting. 
.In  case  of  a  vacancy  occurring  in  the  oflSce  of  Delegate,  the  governor  of 
.the  Territory  is  directed  to  call  a  special  election  to  fill  such  vacancy :  Pro- 
vided,  however,  That  no  vacancy  shall  be  filled  which  occurs  within  five 
months  of  the  expiration  of  a  Congressional  term.  The  legislature  of  the 
Territory  of  Hawaii  shall  have  the  right  to  alter  or  amend  any  part  of  the 
election  laws  of  said  Territory,  including  those  providing  for  an  election  of 
Delegate  to  Congress,  and  its  action  shall  be  the  law,  with  full,  bind- 
ings force,  until  altered,  amended,  or  repealed  by  Congress.  [34  Stat.  L. 
550.]' 

Thitf  is  the  first  section  of  chapter  5  of  the  Act  of  April  30,  1900,  ch.  339.  See  the 
note  to  section  1  of  said  Act,  supra,  p.  490. 

It  was  amended  to  read  as  above  given  by  an  Act  of  June  28,  1906,  ch.  3582.  As 
originally  enacted  it  was  as  follows : 

"Sec.  85.  That  a  Delegate  to  the  House  of  Representatives  of  the  United  States,  to 
serve  during  each  Congress,  shall  be  elected  by  the  voters  qualified  to  vote  for  members 
of  the  house  of  representatives  of  the  legislature;  such  Delegate  shall  possess  the 
qualifications  necessary  for  membership  of  the  eenate  of  the  legislature  of  Hawaii. 
The  times,  places,  and  manner  of  holding  elections  shall  be  as  fixed  by  law.  The  person 
having  the  greatest  number  of  votes  shall  be  declared  by  the  governor  duly  elected,  and 
a  certificate  shall  be  ^ven  accordingly.  Every  such  Delegate  shall  have  a  seat  in  the 
House  of  Representatives,  with  the  right  of  debate,  but  not  of  voting."  [31  Stat.  L. 
158:] 

Election    laws. —  The    "  election   laws  "  The  laws  which  the  local  legislature  is 

of  Hawaii  referred  to  in  the  amendment  given  the  power  to  amend  are  those  which 

to  this  section,  were  none  other  than  such  were  continued   in  force  by   section   64 

as  were  included  in  the  general  definition  {supra,  p.  508)    and  referred  to  in  the 

of  section  1    {supra,  p.  490).     Cooke  v.  amendment    to    this    section.      Cooke   v, 

Thayer,  (1914)  22  Hawaii  247.  Thayer,  (1914)  22  Hawaii  247. 


FEDERAL  COUBT. 

Seo.  86.  There  shall  be  established  in  the  said  Territory  a  district  court, 
to  consist  of  two  judges,  who  shall  reside  therein  and  be  called  district 
judges,  and  who  shall  each  receive  an  annual  salary  of  six  thousand  dollars. 
The  said  court  while  in  session  shall  be  presided  over  by  only  one  of  said 
judges.  The  two  judges  shall  from  time  to  time,  either  by  order  or  rules 
of  court,  prescribe  at  what  times  and  in  what  class  of  cases  each  of  them 
shall  preside.  The  said  two  judges  shall  have  the  same  powers  in  all  matters 
coming  before  said  court.  The  President  of  the  United  States,  by  and 
with  thje  advice  and  consent  of  the  Senate  of  the  United  States,  shall 
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appoint  two  district  judges,  a  district  attorney,  and  a  marshal  of  the 
United  States  for  the  said  district,  and  said  judges,  attorney,  and  marshal 
shall  hold  office  for  six  years  unless  sooner  removed  by  the  President.  The 
said  court  shall  have,  in  addition  to  the  ordinary  jurisdiction  of  district 
courts  of  the  United  States,  jurisdiction  of  all  cases  cognizable  in  a  circuit 
court  of  the  United  States,  and  shall  proceed  therein  in  the  same  manner 
as  a  circuit  court ;  and  the  said  judges,  district  attorney,  and  marshal  shall 
have  and  exercise  in  the  Territory  of  Hawaii  all  the  powers  conferred  by 
the  laws  of  the  United  States  upon  the  judges,  district  attorneys,  and 
marshals  of  district  and  circuit  courts  of  the  United  States.  Writs  of 
error  and  appeals  from  the  said  district  court  shall  be  had  and  allowed  to 
the  circuit  court  of  appeals  for  the  ninth  judicial  circuit  in  the  same  manner 
as  writs  of  error  and  appeals  are  allowed  from  circuit  courts  to  circuit  courts 
of  appeal  as  provided  by  law,  and  appeals  and  writs  of  error  may  be  taken 
to  the  Supreme  Court  of  the  United  States  from  said  district  court  in  cases 
where  appeals  and  writs  of  error  are  allowed  from  the  district  and  circuit 
courts  of  the  United  States  to  the  Supreme  Court,  and  the  laws  of  the 
United  States  relating  to  juries  and  jury  trials  shall  be  applicable  to  said 
district  court.  The  laws  of  the  United  States  relating  to  appeals,  writs 
of  error,  removal  of  causes,  and  other  matters  and  proceedings  as  between 
the  courts  of  the  United  States  and  the  courts  of  the  several  States  shall 
govern  in  such  matters  and  proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  Territory  of  Hawaii.  Regular  terms  of  said 
court  shall  be  held  in  Honolulu  on  the  second  Monday  in  April  and  October, 
and  special  terms  may  be  held  at  such  times  and  places  in  said  district  as 
the  said  judges  may  deem  expedient.  The  said  district  judges  shall 
appoint  a  clerk  of  said  court  at  a  salary  of  three  thousand  dollars  per 
annum  and  shall  appoint  a  reporter  of  said  court  at  a  salary  of  one  thou- 
sand two  hundred  dollars  per  annum :  Provided,  That  writs  of  error  and 
appeals  may  also  be  taken  from  the  supreme  court  of  the  Territory  of 
Hawaii  to  the  Supreme  Court  of  the  United  States  in  all  cases  where  the  • 
amount  involved,  exclusive  of  costs,  exceeds  the  sum  or  value  of  five  thou- 
sand dollars.  [31  Stat.  L,  158,  as  amended  iy  33  Stat.  L.  1035,  35  Stat.  L. 
838.] 

lliis  section  was  amended  to  read  as  above  given  by  an  Act  of  March  3,  1909,  ch.  269, 
§  1.  As  ori^inaUy  enacted  it  was  as  follows:  "  Sec.  S6.  That  there  shall  be  established 
in  said  Territory  a  district  court  to  consist  of  one  judge,  who  shall  reside  therein  and  be 
called  the  district  judge.  The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate  of  the  United  States,  shall  appoint  a  district  judge,  a  district  attor- 
ney, and  a  marshal  of  the  United  States  for  the  said  district,  and  said  judge,  attorney, 
and  marshal  shall  hold  office  for  six  years  unless  sooner  removed  by  the  President.  Said 
court  shall  have,  in  addition  to  the  ordinary  jurisdiction  of  district  courts  of  the  United 
States,  jurisdiction  of  all  cases  cognizable  in  a  circuit  court  of  the  United  States,  and 
shall  proceed  therein  in  the  aame  manner  as  a  circuit  court;  and  said  judge,  district 
attorney,  and  marshal  shall  have  and  exercise  in  the  Territory  of  Hawaii  all  the  powers 
conferred  by  the  laws  of  the  United  States  upon  the  judges,  district  attorneys,  and 
marshals  of  district  and  circuit  courts  of  the  United  States.  Writs  of  error  and  appeals 
from  said  district  court  shall  be  had  and  allowed  to  the  circuit  court  of  appeals  in  the 
ninth  judicial  circuit  in  the  same  manner  as  writs  of  error  and  appeals  are  allowed  from 
circuit  courts  to  circuit  courts  of  appeals  as  provided  by  law,  and  the  laws  of  the 
IJnited  States  relating  to  juries  and  jury  trials  shall  be  applicable  to  said  district  court 
The  laws  of  the  United  States  relating  to  appeals,  writs  of  error,  removal  of  causes,  and 
other  matters  and  proceedings  as  between  the  courts  of  the  United  States  and  the 
courts  of  the  several  States  shall  govern  in  such  matters  and  proceedings  as  between 
the  courts  of  the  United  States  and  the  courts  of  the  Territory  of  Hawaii.  Regular 
terms  of  said  court  sliail  be  held  at  Honolulu  on  the  second  Monday  in  April  and 


HAWAIIAN  ISLANDS  623 

October  and  at  Hilo  on  the  last  Wednesday  in  January  of  each  year;  and  special  terms 
may  be  held  at  such  times  and  places  in  said  district  as  the  said  judge  may  deem 
expedient.  The  said  district  judge  shall  appoint  a  clerk  foir  said  court  at  a  ssdary  of 
three  thousand  dollars  per  annum,  and  shall  appoint  a  reporter  of  said  court  at  a  sal- 
ary of  twelve  hundred  dollars  per  annum."    [31  Stat.  L.  158.1 

As  originally  enacted  it  was  first  amended  by  an  Act  of  March  3,  1905,  ch.  1465,  §  3, 
33  Stat.  L.  1035,  by  adding  thereto  a  proviso  in  the  same  words  as  the  last  proviso  of 
the  section  as  given  in  the  text  and  was  subsequently  again  amended  as  heretoiore  noted 
to  read  as  set  out  in  the  text. 

The  provisions  of  the  text  relating  to  writs  of  error  and  appeals  from  the  District 
Court  were  superseded  by  the  Judicial  Code  of  March  3,  1911,  §i  128  and  238.  See  the 
title  Judiciary.  See  the  notes  to  those  sections  for  cases  decided  under  the  provisions 
in  the  text  above  given. 

The  provisions  of  the  last  words  of  the  text  relating  to  appeals  and  writs  of  error 
from  the  Supreme  Court  of  the  Territory  of  Hawaii  Were  superseded  by  the  Judicial 
Code  of  March  3,  1911,  §  246,  in  title  Judiciabt,  making  similar  provisions.  See  the 
note  to  that  section. 

By  said  Judicial  Code,  §§  289-291,  in  title  Judiciaby,  the  Circuit  Courts  were  abol- 
ished and  their  powers  and  duties  conferred  on  the  District  Courts. 

The  sentence  beginning  ''The  taws  of  the  United  States  relating  to  appeals"  is 
identical  (except  that  "  Porto  Rico  "  is  substituted  for  "  Territory  of  Hawaii  **)  with  a 
provision  in  section  34  of  the  Act  of  April  12,  1900,  ch.  191,  31  Stat.  L.  84,  in  title 
rOBfio  Rico.    See  the  annotation  to  the  latter  section. 

INTERNAL-REVENUE  DISTRICT. 

Sec.  87.  That  the  Territory  of  Hawaii  shall  constitute  a  district  for  the 
collection  of  the  internal  revenue  of  the  United  States,  with  a  collector, 
whose  office  shall  be  at  Honolulu,  and  deputy  collectors  at  such  other  places 
in  the  several  islands  as  the  Secretary  of  the  Treasury  shall  direct.  [31 
Siat.  L.  158,] 

Section  88  relating  to  customs  districts  in  Hawaii  was  as  follows: 
"  Sec.  88.  That  the  Territory  of  Hawaii  shall  comprise  a  customs  district  of  the  United 
States,  with  ports  of  entry  and  delivery  at  Honolulu,  Hilo,  Mahukona,  and  Eahului." 
[81  Stat.  L.  159.] 

It  was  superseded  by  the  Plan  for  the  Reorganization  of  the  Customs  Service  sub- 
mitted to  Congress  pursuant  to  an  Act  of  Aug.  24,  1912,  ch.  855,  §  1,  by  virtue  of  which 
Hawaii  was  created  a  customs  district  with  headquarters  at  Honolulu  in  which  Hono- 
lulu, Hik),  Kahului,  Kaloa,  and  Mahukona  were  made  ports  of  entry.  See  the  title 
CusTOHs  Dunss. 


Vn.    MISCELLANEOUS 

Chapter  6. —  Miscellaneous. 

revenues  from  wharves. 

Sec.  89.  That  until  further  provision  is  made  by  Congress  the  wharves 
and  landings  constructed  or  controlled  by  the  Republic  of  Hawaii  on  any 
seacoast,  bay,  roadstead,  or  harbor  shall  remain  under  the  control  of  the 
government  of  the  Territory  of  Hawaii,  which  shall  receive  and  enjoy  all 
revenues  derived  therefrom,  on  condition  that  said  property  shall  be  kept 
in  good  condition  for  the  use  and  convenience  of  commerce,  but  no  tolls  or 
charges  shall  be  made  by  the  government  of  the  Territory  of  Hawaii  for  the 
use  of  any  such  property  by  the  United  States,  or  by  any  vessel  of  war, 
tug,  revenue  cutter,  or  other  boat  or  transport  in  the  service  of  the  United 
States.     [31  Siat  L.  159.] 

This  is  the  first  section  of  chapter  6  of  the  Act  of  April  30,  1900,  ch.  339.  See  the 
note  to  section  1  of  said  Act,  supra,  p.  490. 
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[disposition  of   HAWAIIAN   POSTAGE  STAMPS.] 

Sec.  90.  That  Hawaiian  postage  stamps,  postal  cards,  and  stamped  enve- 
lopes at  the  post-oflSces  of  the  Hawaiian  Islands  when  this  Act  takes  effect 
shall  not  be  sold,  but,  together  with  those  that  shall  thereafter  be  received 
at  such  offices  as  herein  provided,  shall  be  canceled  under  the  direction  of 
the  Postmaster-General  of  the  United  States;  those  previously  sold  and 
uncanceled  shall,  if  presented  at  such  offices  within  six  months  after  this 
Act  takes  effect,  be  received  at  their  face  value  in  exchange  for  postage 
stamps,  postal  cards,  and  stamped  envelopes  of  the  United  States  of  the 
same  aggregate  face  value  and,  so  far  as  may  be,  of  such  denominations  as 
desired.     [31  Stat  L,  159.] 

[disposition  op  public  property   ceded  TO  THE  UNITED  STATES.] 

Sec.  91.  That,  except  as  otherwise  provided,  the  public  property  ceded 
and  transferred  to  the  United  States  by  the  Eepublic  of  Hawaii  under  the 
joint  resolution  of  annexation,  approved  July  seventh,  eighteen  hundred 
and  ninety-eight,  shall  be  and  remain  in  the  possession,  use,  and  control 
of  the  government  of  the  Territory  of  Hawaii,  and  shall  be  maintained, 
managed,  and  cared  for  by  it,  at  its  own  expense,  until  otherwise  provided 
for  by  Congress,  or  taken  for  the  uses  and  purposes  of  the  United  States  by 
direction  of  the  President  or  of  the  governor  of  Hawaii.  And  any  such 
public  property  so  taken  for  the  uses  and  purposes  of  the  United  States 
may  be  restored  to  its  previous  status  by  direction  of  the  President;  and 
the  title  to  any  such  public  property  in  the  possession  and  use  of  the  'Terri- 
tory for  the  purposes  of  water,  sewer,  electric,  and  other  public  works, 
penal,  charitable,  scientific,  and  educational  institutions,  cemeteries,  hos- 
pitals, parks,  highways,  wharves,  landings,  harbor  improvements,  public 
buildings,  or  other  public  purposes,  or  required  for  any  such  purposes, 
may  be  transferred  to  the  Territory  by  direction  of  the  President,  and  the 
title  to  any  property  so  transferred  to  the  Territory  may  thereafter  be 
transferred  to  any  city,  county,  or  other  political  subdivision  thereof  by 
direction  of  the  governor  when  thereunto  authorized  by  the  legislature. 
[31  Stat  L.  159,  as  amended  hy  36  Stat.  L.  447.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  May  27,  1910,  cb.  258, 
I  7.  As  originally  enacted  it  was  as  follows:  "  Sec.  91. "That  the  public  property  ceded 
and  transferred  to  the  United  States  by  the  Republic  of  Hawaii  under  the  joint  resolu- 
tion of  annexation,  approved  July  seventh,  eighteen  hundred  and  ninety-eight,  shall  be 
and  remain  in  the  possession,  use,  and  control  of  the  government  of  the  Territory  of 
Hawaii,  and  shall  be  maintained,  managed,  and  cared  for  by  it,  at  its  own  expense, 
until  otherwise  provided  for  by  Congress,  or  taken  for  the  uses  and  purposes  of  the 
United  States  by  direction  of  the  President  or  of  the  governor  of  Hawaii.  And  all 
moneys  in  the  Hawaiian  treasury,  and  all  the  revenues  and  other  property  acquired  by 
the  Republic  of  Hawaii  since  said  cession  shall  be  and  remain  the  property  of  the 
Territory  of  Hawaii."    \31  Stat.  L.  159.] 

The  Res.  of  July  7,  1898,  No.  55,  mentioned  in  the  text  is  given  supra,  p.  486. 

Further  provisions  relating  to  the  disposition  of  ceded  property  were  made  by  the 
Act  of  May  26,  1906,  eh.  2561,  infra,  p.  531. 

Sites  for  federal  buildings. —  The  Presi-  in  exchange  for  public  land  in  Hawaii  and 

dent  is  authorized,  under  this  section,  to  assume  the  custody  and  control  thereof, 

take  such  of  the  public  lands  of  Hawaii  no  objection  thereto  arising  under  R.  S. 

as  he  deems  proper  for  the  uses  and  pur-  sec.   3736    (title  Public  Contbacts),  or 

poses   of   the    United   States.      Thus    the  otherwise.     (1903)  24  Op.  Atty.-Gen.  600. 

Secretary  of  the  Treasury  may,  if  author-  Sale  without  authorization  of  Congress, 

ized  by  the  I^resident,  accept  a  site  for  — In    (1905)    25   Op.   Atty.-Gen.   522,   it 

a  federal  building  in  Honolulu  acquired  was  held  that  the  sale  of  a  steam  tug 
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fcy  the  tuperintendent  of  pubH*5  works  of  the  public  property  placed  in  its  possea- 
Hawaii,  which  vessel  became  the  prop-  sion  by  this  section,  the  territory  may 
erty  of  the  United  States  upon  the  an-  maintain  a  bill  for  injunction.  Territory 
nexation  of  the  Hawaiian  Islands  in  1898,  v.  Kerr,  (1905)  16  Hawaii  363. 
not  having  been  authorized  by  Congress,  Public  highways.— Under  this  section 
as  provided  in  section  91,  was  void.  the  territory  of  Hawaii  has  the  posses- 
Sight  of  territory  to  prevent  damage  to  sion,  use  and  control  of  the  i)ublic  high- 
public  property. —  In  performing  the  duty  ways.  Honolulu  Rapid  Transit,  etc.,  Co. 
ol  maintaining,  managing  and  caring  for  v.  Territory,   (191(2)   21  Hawaii  136. 

[salaries  of  officers.] 

Sec.  92.  That  the  following  oflScers  shall  receive  the  following  annual 
salaries  to  be  paid  by  the  United  States:  The  governor,  seven  thousand 
dollars;  the  secretary  of  the  Territory,  four  thousand  dollars;  the  chief 
justice  of  the  supreme  court  of  the  Territory,  six  thousand  dollars;  the 
associate  justices  of  the  supreme  court,  five  thousand  five  hundred  dollars 
each:  the  judges  of  the  circuit  courts,  four  thousand  dollars  each;  the 
United  States  district  attorney,  four  thousand  dollars;  the  United  States 
marshal,  three  thousand  dollars.  And  the  governor  shall  receive  annually, 
in  addition  to  his  salary,  the  sum  of  five  hundred  dollars  for  stationery, 
postage,  and  incidentals ;  also  his  traveling  expenses  while  absent  from  the 
capital  on  official  business,  and  the  sum  of  two  thousand  dollars  €«inually 
for  his  private  secretary.    [31  Stat.  L.  159,  as  amended  hy  36  Stat,  i.  448.] 

This  section  was  amended  to  read  as  ahove  given  hy  an  Act  of  May  27,  1910,  ch.  258, 
I  8.  As  originally  enacted  it  was  as  follows:  ''Sec.  92.  That  the  following  officers 
shall  receive  the  following  annual  salaries,  to  he  paid  by  the  United  States:  The 
governor,  five  thousand  dofiars ;  the  secretary  of  the  Territory,  three  thousand  dollars ; 
the  chief  justice  of  the  supreme  court  of  the  Territory,  five  thousand  five  hundred 
dollars,  and  the  associate  justices  of  the  supreme  court,  five  thousand  dollars  each,  and 
the  judges  of  the  circuit  courts,  three  thousand  dollare  each.  The  salaries  of  the  said 
chief  justice  and  the  associate  justices  of  the  supreme  court,  and  the  judges  of  the 
circuit  courts  as  above  provided  shall  be  paid  by  the  United  States;  the  United  States 
district  judge,  five  thousand  dollars;  the  United  States  marshal,  two  thousand  five 
hundred  dollars;  the  United  States  district  attorney,  three  thousand  dollars. 

"And  the  governor  shall  receive  annually,  in  addition  to  his  salary,  the  sum  of  five 
hundred  dollars  for  stationery,  postage,  and  incidentals;  also  his  traveling  expenses 
while  absent  from  the  capital  on  official  business,  and  the  sum  of  two  thousand  dollars 
annuaUy  for  his  private  secretary."    [SI  8tat.  L.  159,1 

IMPORTS  FROM  HAWAH  INTO  THE  UNITED  STATES. 

Sec.  93.  That  imports  from  any  of  the  Hawaiian  Islands,  into  any  State 
or  any  other  Territory  of  the  United  States,  of  any  dutiable  articles  not 
the  growth,  production,  or  manufacture  of  said  islands,  and  imported  into 
them  from  any  foreign  country  after  July  seventh,  eighteen  hundred  and 
ninety-eight,  and  before  this  Act  takes  effect,  shall  pay  the  same  duties 
that  are  imposed  on  the  same  articles  when  imported  into  the  United  States 
from  any  foreign  country.     [31  Stat.  L.  160.] 

INVESTIGATION  OP  FISHERIES. 

Sec.  94.  That  the  Commissioner  of  Fish  and  Fisheries  of  the  United 
States  is  empowered  and  required  to  examine  into  the  entire  subject  of 
fisheries  and  the  laws  relating  to  the  fishing  rights  in  the  Territory  of 
Hawaii,  and  report  to  the  President  touching  the  same,  and  to  recommend 
such  changes  in  said  laws  as  he  shall  see  fit.     [31  Stat.  L.  160.] 

Public  fisheries  —  police  power. —  The  ence  to  the  public  fisheries  has  not  been 
police  power  of  the  territory  with  refer-       restricted  by  the  provisions  of  this  section 
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and  sections  95  and  96  following,  so  as  to  io  section  56,  supra,  p.  503,  under  which 

prevent    the    enactment   of    general   laws  is  included,  as  a  rightful  subject  of  legis- 

respecting    the    means    or    methods    by  lation,  the  police  power.    Territory  v.  Hoy 

which   fish  may  be  taken  and  forbidding  Chong,    (1912)    21  Hawaii  39,  Ann.  Cas. 

the  use  of  certain  kinds  of  nets.     These  1915A  1155;  Territory  v,  Makaiwi,  (1913) 

sections  must  be  read  in  connection  with  21  Hawaii  631. 
the  grant  of  legislative  power  contained 

BHnPEAL  OP  LAWS  CONFERRING  EXCLUSIVE  FISHING  BIGHTS. 

Sec.  95.  That  all  laws  of  the  Republic  of  Hawaii  which  confer  exclusive 
fishing  rights  upon  any  person  or  persons  are  hereby  repealed,  and  all 
fisheries  in  the  sea  waters  of  the  Territory  of  Hawaii  not  included  in  any 
fish  pond  or  artificial  inclosure  shall  be  free  to  all  citizens  of  the  United 
States,  subject,  however,  to  vested  rights ;  but  no  such  vested  right  shall  be 
valid  after  three  years  from  the  taking  effect  of  this  Act  unless  established 
as  hereinafter  provided.    [31  Stat.  L,  160,] 

Licenses    for    fishing    boats. — The    Ha-  fisheries  to  the  people.     In  re  Fukunaga, 

waiian  statute    (Act  96,  S.  L.  1907)    re-  (1904)    16  Hawaii  306. 

quiring  a  license  fee  of  five  dollars  for  a  Henapcpe  river  on  the  IsUnd  of  KaiuL 

fishing  boat  with  a  beam  of  thirty  inches  —  A  fishery  claimed  within  the  Henapepe 

or  more  is  not  in  conflict  with  this  section.  ^JY^^  on  the  Island  of  Kauai,  where  the 

Territory   v.  Matsubara,    (1909)    18   Ha-  ^M^^  *<>  *  f^^^"^  «*5'i*  ^^^,  "^^  **"*: 

waii  641  ***®  water  being  a  mixture  of  sea  water 

cs^^:« '      ^     T»      1  T           ^  n        ..  brought  into  the  river  by  the  action  of 

®**?i5V^?^*^"^?^*T!,?^£*''*^r!f  the   tide   and   fresh   water  coming  down 

repealed  by  this  section  of  the  Organic  Act,  the  river,  is  not  within  this  sec^on  and 

which  Act  covers  the  whole  subject  matter  section  96  following.    Kapiolani  r.  Terri- 

of  private  rights  of  fishery.     The  intent  tory,  (1907)   18  Hawaii  460. 

of   Congress   is   clear   to  destroy,   as  far  PuhUc     fisheries  —  police     power. —  See 

as  it  is  in  its  power  to  do  so,  all  private  note  under  the  preceding  section  94  of  this 

rights  of  fishery  and  to  throw  open  the  Act. 

PROCEEDINGS  FOB  OPENING  FISHERIES  TO  CITIZENS. 

Sec.  96.  That  any  person  who  claims  a  private  right  to  any  such  fishery 
shall,  within  two  years  after  the  taking  effect  of  this  Act,  file  his  petition  in 
a  circuit  court  of  the  Territory  of  Hawaii,  setting  forth  his  claim  to  such 
fishing  right,  service  of  which  petition  shall  be  made  upon  the  attorney- 
general,  who  shall  conduct  the  case  for  the  Territory,  and  such  case  shall  be 
conducted  as  an  ordinary  action  at  law. 

That  if  such  fishing  right  be  established,  the  attorney-general  of  the  Terri- 
tory of  Hawaii  may  proceed,  in  such  manner  as  may  be  provided  by  law 
for  the  condemnation  of  property  for  public  use,  to  condemn  such  private 
right  of  fishing  to  the  use  of  the  citizens  of  the  United  States  upon  making 
just  compensation,  which  compensation,  when  lawfully  ascertained,  shall 
be  paid  out  of  any  money  in  the  treasury  of  the  Territory  of  Hawaii  not 
otherwise  appropriated.     [31  Stat,  L.  160J\ 

"Any  such  fishery"  means  the  fishery  Henapepe  river,  IsUnd  of  KanaL — See 

or  fishing  right  referred  to  in  section  95.  note  under  section  95. 

Kapiolani  v.  Territory,  (1907)  18  Hawaii  Puhlic  fisheries. —  See  note  under  section 

460.  94  of  this  Act,  supra,  p.  524 

QUARANTINE. 

Sec.  97.  That  quarantine  stations  shall  be  established  at  such  places  in 
the  Territory  of  Hawaii  as  the  Supervising  Surgeon-General  of  the  Marine- 
Hospital  Service  of  the  United  States  shall  direct,  and  the  quarantine  regu- 
lations for  said  islands  relating  to  the  importation  of  diseases  from  other 
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conntries  shall  be  under  the  control  of  the  Government  of  the  United  States. 
The  quarantine  station  and  grounds  at  the  harbor  of  Honolulu,  together 
with  all  the  public  property  belonging  to  that  service,  shall  be  transferred 
to  the  Marine-Hospital  Service  of  the  United  States,  and  said  quarantine 
grounds  shall  continue  to  be  so  used  and  employed  until  the  station  is 
changed  to  other  grounds  which  may  be  selected  by  order  of  the  Secretary 
of  the  Treasury. 

The  health  laws  of  the  government  of  Hawaii  relating  to  the  harbor  of 
Honolulu  and  other  harbors  and  inlets  from  the  sea  and  to  the  internal 
control  of  the  health  of  the  islands  shall  remain  in  the  jurisdiction  of  the 
government  of  the  Territory  of  Hawaii,  subject  to  the  quarantine  laws  and 
regulations  of  the  United  States.    [31  Stat,  L.  160,] 

See  the  titles  Heax^th  akd  Quasantutb;  Hospitals  akd  Asylums. 

[ahesican  register  for  certain  vessels.] 

Sec.  98.  That  all  vessels  carrying  Hawaiian  registers  on  the  twelfth  day 
of  August,  eighteen  hundred  and  ninety-eight,  and  which  were  owned  bona 
fide  by  citizens  of  the  United  States,  or  the  citizens  of  Hawaii,  together  with 
the  following-named  vessels  claiming  Hawaiian  register.  Star  of  France, 
Euterpe,  Star  of  Russia,  Falls  of  Clyde,  and  Wilscott,  shall  be  entitled  to 
be  registered  as  American  vessels,  with  the  benefits  and  privileges  apper- 
taining thereto,  and  the  coasting  trade  between  the  islands  aforesaid  and 
any  other  portion  of  the  United  States,  shall  be  regulated  in  accordance 
with  the  provisions  of  law  applicable  to  such  trade  between  any  two  great 
coasting  districts.    [31  Stat,  L.  161.] 

The  use  of  the  words  "  coasting  trade  **  Numerous  decisions  of  the  commissioner 

indicates  very  clearly  that  the  words  were  of  navigation  as  respects  trade  and  navi- 

intended   to    include   the   domestic   trade  gation  by  American  vessels  between  the 

of   the   United   States   upon    other   than  territory  of  Hawaii  and  the  United  States 

interior  waters.    Huus  17.  New  York,  etc.,  have  held  such  trade  to  be  a  part  of  the 

Steamship  Co.,   (1901)   182  U.  S.  392,  21  coasting  trade  of  the  United  States.    Big- 

S.  Ct.  827,  46  U.  S.   (L.  ed.)   1146.  ley   v.    New    York,    etc.,   Steamship   Co., 

"Coasting  trade"   originally  and  pri-  (S.  D.  N.  Y.  1900)    105  Fed.  74. 
inarily  meant  trade  alon^  the  contiguous         Kationalication  of  Hawaiian  vessels. — 

line  of  coast  of  the  United  States,  but  Under  this  section  Hawaiian  vessels  have 

the  whole  subject  being  within  the  power  always  been  treated  as  American  vessels 

of    Congress,    it    is    competent   for    Con-  or  vessels  of  the  United  States,  with  full 

gress   to   extend   the  privileges   and   re-  rights    and    privileges.      (1901)    23    Op. 

strictions  of  that  trade  as  it  shall  see  fit.  Atty.-Gen.  414. 

[CBOWN  LAND  FREE  FROM  TRUSTS,  ETC.] 

Seo.  99.  That  the  portion  of  the  public  domain  heretofore  known  as 
Crown  land  is  hereby  declared  to  have  been,  on  the  twelfth  day  of  August, 
eighteen  hundred  and  ninety-eight,  and  prior  thereto,  the  property  of  the 
Hawaiian  government,  and  to  be  free  and  clear  from  any  trust  of  or  con- 
cerning the  same,  and  from  all  claim  of  any  nature  whatsoever,  upon  the 
rents,  issues,  and  profits  thereof.  It  shall  be  subject  to  alienation  and  other 
uses  as  may  be  provided  by  law.     [31  Stat,  L.  161.] 

[  NATURALIZiVTION.  ] 

Sec.  100.  That  for  the  purposes  of  naturalization  under  the  laws  of  the 
United  States  residence  in  the  Hawaiian  Islands  prior  to  the  taking  effect 
of  this  Act  shall  be  deemed  equivalent  to  residence  in  the  United  States. 


528  3  FED.  STAT.  ANN.  (2d  Ed.) 

and  in  the  Territory  of  Hawaii,  and  the  requirement  of  a  previous  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States  and  to  renounce 
former  allegiance  shall  not  apply  to  persons  who  have  resided  in  said  islands 
at  least  five  years  prior  to  the  taking  effect  of  this  Act;  but  all  other  pro- 
visions of  the  laws  of  the  United  States  relating  to  naturalization  shall,  so 
far  as  applicable,  apply  to  persons  in  the  said  islands. 

All  records  relating  to  naturalization,  all  declarations  of  intention  to 
become  citizens  of  the  United  States,  and  all  certificates  of  naturalization 
filed,  recorded,  or  issued  prior  to  the  taking  effect  of  the  naturalization  Act 
of  June  twenty-ninth,  nineteen  hundred  and  six,  in  or  from  any  circuit 
court  of  the  Territory  of  Hawaii,  shall  for  all  purposes  be  deemed  to  be  and 
to  have  been  made,  filed,  recorded,  or  issued  by  a  court  with  jurisdiction  to 
naturalize  aliens,  but  shall  not  be  by  this  Act  further  validated  or  legalized. 
[31  Stat  L.  161,  as  amended  hy  36  Stat  L.  448,] 

This  section  was  amended  b^  an  Act  of  May  27,  1910,  ch.  258,  i  9,  by  adding  thereto 
the  last  sentence  beginning  with  the  words  "All  records,"  etc.,  making  it  to  read  as 
given  in  the  text. 

Repeal. —  The  provision  of  this  section  N^aturaijzation  ) ,  which  establishes  a  uni- 

which    authorizes    the    naturalization    as  form  rule  of  naturalization  throughout  the 

citizens  of  the  United  States  of  persons  United  States,  repealing  all  inconsistent 

who  had  resided  in  Hawaii  for  five  years  Acts,  and  requires  a  declaration  of  inten- 

prior    to    its    taking    effect,    without    a  tion  in  all  cases  except  of  persons  who 

previous  declaration  of  intention,  was  re-  have  served  in  the  army  or  navy.     U.  S. 

pealed  by  the  Naturalization  Act  of  June  v.  Kodiek,  (C.  G.  A.  1908) '162  Fed.  469, 

29,  1906,  ch.  3592,  34  Stat.  L.  596   (title  89  G.  G.  A.  389. 

[certificates  of  residence  for  CHINESE.] 

Sec.  101.  That  Ghinese  in  the  Hawaiian  Islands  when  this  Act  takes 
effect  may  within  one  year  thereafter  obtain  certificates  of  residence  as 
required  by  **An  Act  to  prohibit  the  coming  of.  Chinese  persons  into  the 
United  States,"  approved  May  fifth,  eighteen  hundred  and  ninety-two, 
as  amended  by  an  Act  approved  November  third,  eighteen  hundred  and 
ninety-three,  entitled  *'An  Act  to  amend  an  Act  entitled  'An  Act  to  pro- 
hibit the  coming  of  Chinese  persons  into  the  United  States,'  approved  May 
fifth,  eighteen  hundred  and  ninety-two,'*  and  until  the  expiration  of  said 
year  shall  not  be  deemed  to  be  unlawfully  in  the  United  States  if  found 
therein  without  such  certificates : 

Provided,  however.  That  no  Chinese  laborer,  whether  he  shall  hold  such 
certificate  or  not,  shall  be  allowed  to  enter  any  State,  Territory,  or  District 
of  the  United  States  from  the  Hawaiian  Islands.    [31  Stat.  L.  161,] 

The  Act  of  May  5,  1892,  ch.  60,  as  amended  mentioned  in  the  text  is  given  in  the 
title  Ghinesb  Exclusion. 

Chinese  immigration. —  There  is  nothing  these  islands  of  Chinese  legally  resident 

in  this  Act  nor  in  the  resolution  of  an-  in   the    United   States    and    holding   the 

nexation,   nor    in    any   law    of   Congress,  certificates    of    registration    provided    for 

which    would  prevent   the   entrance    into  by  statute.     (1901)  23  Op.  Atty.-Gen.  487. 

[postal  SAVINGS  BANKS.] 

Sec.  102.  That  the  laws  of  Hawaii  relating  to  the  establishment  and  con* 
duct  of  any  postal  savings  bank  or  institution  are  hereby  abolished.  And 
the  Secretary  of  the  Treasury,  in  the  execution  of  the  agreement  of  the 
United  States  as  expressed  in  an  Act  entitled  **  Joint  Resolution  to  provide 
for  annexing  the  Hawaiian  Islands  to  the  United  States,"  approved  July 
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seventh,  eighteen  hundred  and  ninety-eight,  shall  pay  the  amounts  on 
deposit  in  the  Hawaiian  Postal  Savings  Bank  to  the  persons  entitled  thereto, 
according  to  their  respective  rights,  and  he  shall  make  all  needful  orders, 
rules,  and  regulations  for  paying  such  persons  and  for  notifying  such  per- 
sons to  present  their  demands  for  payment.  So  much  money  as  is  necessary 
to  pay  said  demands  is  hereby  appropriated  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  to  be  available  on  and  after  the  first  day 
of  July,  nineteen  hundred,  when  such  payments  shall  begin,  and  none  of 
said  demands  shall  bear  interest  after  said  date,  and  no  deposit  shall  be 
made  in  said  bank  after  said  date.  Said  demands  of  such  persons  shall 
be  certified  to  by  the  chief  executive  of  Hawaii  as  being  genuine  and  due 
to  the  persons  presenting  the  same,  bjdlA  his  certificate  shall  be  sealed  with 
the  official  seal  of  the  Territory,  and  countersigned  by  its  secretary,  and 
shall  be  approved  by  the  Secretary  of  the  Interior,  who  shall  draw  his  war- 
rant for  the  amount  due  upon  the  Treasurer  of  the  United  States,  and  when 
the  same  are  so  paid  no  further  liabilities  shall  exist  in  respect  of  the  same 
against  the  governments  of  the  United  States  or  of  Hawaii.  [31  Stai.  L. 
161.] 

By  an  Act  of  May  .19,  1908,  ch.  175,  35  Stat.  L.  166,  omitted  as  temporary  only  and 
executed,  the  governor  was  authorized  to  certify  demands  for  deposits  of  the  character 
mentioned  in  the  text  on  the  death  of  claimant  without  executor  or  administrator, 
claims  not  presented  within  two  years  to  be  barred,  and  the  balance  after  the  payment 
of  all  certified  claims  to  be  applied  to  the  reduction  of  the  public  debt  of  Hawaii. 

[surplus,  etc.,*  in  postal  savings  bank  to  be  paid  into  united  states 

treasury.] 

Sec.  103.  That  any  money  of  the  Hawaiian  Postal  Savings  Bank  that 
shall  remain  unpaid  to  the  persons  entitled  thereto  on  the  first  day  of  July, 
nineteen  hundred  and  one,  and  any  assets  of  said  bank  shall  be  turned  over 
by  the  government  of  Hawaii  to  the  Treasurer  of  the  United  States,  and 
the  Secretary  of  the  Treasury  shall  cause  an  account  to  be  stated,  as  of  said 
date,  between  such  government  of  Hawaii  and  the  United  States  in  respect 
to  said  Hawaiian  Postal  Savings  Bank.    {31  Stat.  L.  162.] 

[when  act  takes  effect.] 

Sec.  104.  This  Act  shall  take  effect  forty-five  days  from  and  after  the 
date  of  the  approval  thereof,  excepting  only  as  to  section  fifty-two,  relating 
to  appropriations,  which  shall  take  effect  upon  such  approval.  [31  Stat.  L. 
162.] 


An  Act  Relating  to  Hawaiian  silver  coinage  and  silver  certificates. 

[Act  of  Jan.  14, 1903,  ch.  186,  32  Stat.  L.  770.] 

[Sec.  1.]  [Hawaiian  silver  coins  receivable  for  government  dnee.]  That 
the  silver  coins  that  were  coined  under  the  laws  of  Hawaii,  when  the  same 
are  not  mutilated  or  abraded  below  the  standard  of  circulation,  shall  be 
received  at  the  par  of  their  face  value  in  payment  of  all  dues  to  the  govern- 
ment of  the  Territory  of  Hawaii  and  of  the  United  States,  and  the  same 
shall  not  again  be  put  into  circulation,  but  they  shall  be  recoined  in  the 
mints  as  United  States  coins.  [32  Stat.  L.  770.] 
3  P.  S.  A.— 18 
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Sec.  2.  [To  be  recoined  in  United  Statee  subtidiary  coins.]  That  when 
8uch  coins  have  been  received  by  either  Government  they  shall  be  trans- 
mitted to  the  mint  at  San  Francisco,  in  snms  of  not  less  than  five  hundred 
dollars,  to  be  recoined  into  subsidiary  silver  coins  of  the  United  States,  the 
expense  of  transportation  to  be  paid  by  the  United  States.  [32  Siat.  L. 
770.] 

Sec.  3.  [Exchange  for  United  States  coins.]  That  any  collector  of  cus- 
toms or  of  internal  revenue  of  the  United  States  in  the  Hawaiian  Islands 
shall,  if  he  is  so  directed  by  the  Secretary  of  the  Treasury,  exchange  stand- 
ard silver  coins  of  the  United  States  that  are  in  his  custody  as  such  collector 
with  the  government  of  Hawaii,  or  with  any  person  desiring  to  make  such 
exchange,  for  coins  of  the  government  of  Hawaii,  at  their  face  value  when 
the  same  are  not  abraded  below  the  lawful  standard  of  circulation,  and  the 
Treasurer  of  the  United  States,  under  the  direction  of  the  Secretary  of  the 
Treasury,  is  authorized  to  deposit  such  silver  coins  of  the  United  States 
as  shall  be  necessary  with  the  collector  of  customs  or  of  internal  revenue  at 
Honolidu  or  at  any  Government  depository  for  the  purpose  of  making  such 
exchange  under  such  regulations  as  he  may  prescribe.    [32  Stat.  L.  771.] 

Sec.  4.  [Payment  for  mutilated  coins.]  That  any  silver  coins  struck  by 
the  government  of  Hawaii  that  are  mutilated  or  abraded  below  such  stand- 
ard may  be  presented  for  recoinage  at  any  mint  in  the  United  States  by 
the  person  owning  the  same,  or  his  or  her  agents,  in  sums  of  not  less  than 
fifty  dollars,  and  such  owner  shall  be  paid  for  such  coins  by  the  superin- 
tendent of  the  mint  the  bullion  value  per  troy  ounce  of  the  fine  silver  they 
contain  in  standard  silver  coin  of  the  United  States,  and  such  bullion  shall 
be  coined  into  subsidiary  coinage  of  the  United  States.    [32  Stat.  L.  771.] 

Sec.  5.  [To  be  legal  tender  until  Jan.  1, 1904.]  That  silver  coins  here- 
tofore struck  by  the  government  of  Hawaii  shall  continue  to  be  legal  tender 
for  debts  in  the  Territory  of  Hawaii,  in  accordance  with  the  laws  of  the 
Republic  of  Hawaii,  until  the  first  day  of  January,  nineteen  hundred  and 
four,  and  not  afterwards.     [32  Stat.  L.  771.] 

Sec.  6.  [Redemption  of  silver  certificates.]  That  any  silver  certificates 
heretofore  issued  by  the  government  of  the  Hawaiian  Islands,  intended  to 
be  circulated  as  money,  shall  be  redeemed  by  the  Territorial  government  of 
Hawaii  on  or  before  the  first  day  of  January,  nineteen  hundred  and  five, 
and  after  said  date  it  shall  be  unlawful  to  circulate  the  same  as  money.  [32 
Stat.  L.  771.] 

Sec.  7.  [Limitation  of  United  States  liability.]  That  nothing  in  this 
Act  contained  shall  bind  the  United  States  to  redeem  any  silver  certificates 
issued  by  the  government  of  Hawaii,  or  any  silver  icoin  issued  by  such  gov- 
ernment, except  in  the  manner  €uid  upon  the  conditions  stated  in  this  Act 
for  the  recoinage  of  Hawaiian  silver.    [32  Stat.  L.  771.] 

Section  8  of  this  Act,  making  an  appropriation  for  transporting  coins,  is  omitted  a? 
temporary  only. 
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An  Act  To  provide  for  the  disposition  of  certain  property  in  the  Territory 

of  HawaiL 

[Act  of  May  26, 1906,  ck.  2561,  34  Stat.  L.  204.] 

[Disposal  of  ceded  property  —  conflrmation  of  former  sales  —  pro- 
ceeds.] That  all  personal  and  movable  property  ceded  and  transferred  to 
the  United  States  by  the  Bepnblie  of  Hawaii  under  the  joint  resolution  of 
annexation  approved  July  seventh,  eighteen  hundred  and  ninety-eight, 
may  be  sold,  leased,  or  otherwise  disposed  of  in  such  manner  as  may  be 
provided  by  the  laws  of  the  Territory  of  Hawaii :  Provided,  That  all  sales, 
leases,  or  other  disposals  of  such  property  heretofore  made  by  said  Terri- 
tory, under  the  authority  of  such  laws,  are  hereby  ratified  and  confirmed, 
and  all  moneys  or  revenues  derived  from  sales  or  disposals  heretofore  made, 
or  made  under  authority  of  this  Act,  shall  remain  the  property  of  said 
Territory.    [34  Stat.  L.  204.] 

See  further  the  Act  of  April  30,  1900,  ch.  339,  {  91^  $upra,  p.  524. 


1 ; .'. 


HEALTH  AND  QUARANTINE 

I.  Public  Hbalth  Service,.  534 
II.  Sanitation  and  Quarantinb,  542. 
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veetigatians  Auihorized,  534. 
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537. 
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Act  of  March  4, 191S,  ch.  149,  542. 

Sec,  1,  Pay  of  Director  of  Hygienic  Laboratory,  542. 
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R.  S.  4796.  Extending  Time  far  Entry  of  Vessels  Subject  to  Qvaran^ 

tine,  544. 
R.  S.  4797.  Removal  of  Revenue  Officers  from  Port  When  Contagious 
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R.  S.  4798.  Removal  of  Public  Offices  fr(m  the  Capital,  545. 
R.  S.  4799.  Adjournment  of  Courts,  545. 
R.  S.  4800.  Removal  of  Prisoners,  545. 

Res.  of  June  H,  1879,  No.  6,  &4A. 

Secretary  of  Navy  May  Place  Vessels  at  Disposal  of  Quarantine 
Authorities,  546. 

Act  of  Aug.  1,  1888,  ch.  7X7,  546. 

Sec.  1.  Offenses  against  Quarantine  Laws —  Punishment  —  Duly 
of  District  Attorneys,  546. 

Act  of  March  27,  1890,  ck.  51  ("  Epidemic  Diseases  Act  "),  547. 

Sec.  1.  Contagious  Diseases,  Measures  for  Preventing  Spread  of, 
between  States,  547. 
S.  Offenses  by  Officers  or  Agents,  548. 
5.  Offenses  by  Common  Carriers,  548. 

Ad  of  Feb.  16,  189S,  ch.  lU,  548 

Sec.  1.  Vessels  from  Foreign  Ports  Not  to  Enter  in  Violation  of 
This  Act  or  State  HeaUh  Laws,  548. 
i.  Bill  of  HeaUh  from  Consul  —  Medical  Officer  at  Consulate  — 
Penalty  for  Vessel  Clearing  wilhovl  Bill  of  HeaUh  — 
Proceedings,  Exceptions,  549. 

5.  Quaranline  Rules  arid  Regulalions,  550. 

4.  Duties  of  Former  Marine  Hospital  Service  —  Consular  and 
Sanitary  Reports,  552. 

6.  Rules  to  Secure  Sanitary  Conditions  of  Vessels,  etc.,  553. 

6.  Infected  Vessels,  553. 

7.  Immigration  May  Be  Suspended,  554. 

8.  Compensation  for  Use  of  Stale  Buildings,  etc.,  554. 

9.  National  Board  of  HeaUh  Abolished,  554. 

10.  Grounds  and  Anchorages  for  Vessels  —  PenaUy  for  Tres" 

passing  —  Penalty  for    Violating    Contagious    Disease 
Regulations,  554. 

11.  Vessel  from  Foreign  Port  without  Bill  of  Health  —  Subjed 

to  Quarantine  Measures,  555. 
IB.  Medical  Officers  May  Administer  Oaths,  etc.,  555. 

Act  of  June  19,  1906,  ch.  S43S  ("  Quarantine  Act  of  1906  "),  555. 

Sec.  1.  National  Quarantine  —  Control  of  Stations,  etc.  —  Estdb* 
lishment  of  Yellow  Fever  Stations  —  Detention  Stations, 
555. 
f .  Transfer  of  Title  from  Other  Departments,  etc. —  Purchase 
of  Private  Titles  —  CondemnaUon  —  Control  of  StationSf 
556. 
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Sec,  S,  Pvblicalion  of  Selection  of  SUes,  etc. —  Eetablishment  of 
Stations,  Disinfecting  Plants,  etc,,  556. 

4,  Punishment  for    Unavthorized  Entry  or  Departure  from 

Stations  —  Punishment  of  Owners  or  Masters  of  Vessels 
Violating  Laws,  Rides,  etc,,  557. 

5,  Acceptance  of  State  or  Municipal  Stations  —  Purchase,  557. 

6,  Jurisdiction  of  United  States,  558. 

Act  of  March  3,  1916,  ch.  76,  558. 

Sec,    1.  Prevention   of   Epidemics  —  Appropriation  —  Report   of 
Expenditures,  558. 

CROSS-REFERENCES 

Quarantine  of  Nursery  Stock,  see  AQRICULTUBE. 

Quarantine  of  Cattle,  see  ANIMALS, 

Viruses,  Serums  and  Toxins,  see  POOD  AND  DRUGS. 

Food  and  Drug  Products,  see  FOOD  AND  DRU08;  IMPORTS  AND 

EXPORTS. 
Quarantine  Stations  in  Hawaii,  see  HAWAIIAN  ISLANDS. 
Health  of  Immigrants,  see  IMMIGRATION. 


I.  PUBLIC  HEALTH  8KBVICE 

An  Act  To  change  the  name  of  the  Public  Health  and  Marine-Hospital 
Service  to  the  Public  Health  Service,  to  increase  the  pay  of  offlcem 
of  said  service,  and  for  other  purposes. 

[Act  of  Aug.  14,  1912,  ch.  288,  37  Stat.  L.  309.] 

[Sec.  1.]  [Public  Health  Service  —  former  laws  applicable — investi- 
gations authoiized.]  That  the  Public  Health  and  Marine-Hospital  Service 
of  the  United  States  shall  hereafter  be  known  and  designated  as  the  Public 
Health  Service,  and  all  laws  pertaining  to  the  Public  Health  and  Marine- 
Hospital  Service  of  the  United  States  shall  hereafter  apply  to  the  Public 
Health  Service,  and  all  regulations  now  in  force,  made  in  accordance  with 
law  for  the  Public  Health  and  Marine-Hospital  Service  of  the  United  States 
shall  apply  to  and  remain  in  force  as  regulations  of  imd  for  the  Public 
Health  Service  until  changed  or  rescinded.  The  Public  Health  Service 
may  study  and  investigate  the  diseases  of  man  and  conditions  influencing 
the  propagation  and  spread  thereof,  including  sanitation  and  sewage  and 
the  pollution  either  directly  or  indirectly  of  the  navigable  streams  and  lakes 
of  the  United  States,  and  it  may  from  time  to  time  issue  information  in 
the  form  of  publications  for  the  use  of  the  public.    [37  Stat.  L.  309.] 

This  is  the  first  section  of  the  *'  Public  Health  Service  Act." 

The  original  "  Marine-Hospital  Service "  was  designated  the  *'  Public  Health  and 
Marine-Hospital  Service  "  by  an  Act  of  July  1,  1902,  ch.  1370,  §  1,  infra,  p.  538,  and 
was  designated  the  "  Public  Health  Service  "  by  the  provisions  of  the  text. 

The  Supervising  Surgeon-General  of  the  Marine-Hospital  Service  was  designated  the 
Surgeon-General  by  the  Act  of  July  1,  1902,  ch.  1370,  {  1,  supra,  p.  538. 

Sec.  2.  [Salaries  —  longevity  allowance.]  That  beginning  with  the 
first  day  of  October  next  after  the  passage  of  this  Act  the  salaries  of  the 
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coHimissioiied  medical  officers  of  the  Public  Health  Service  shall  be  at  the 
following  rates  per  annum :  Surgeon  General,  six  thousand  dollars ;  Assist- 
ant Surgeon  General,  four  thousand  dollars ;  senior  surgeon,  of  which  there 
shall  be  ten  in  number,  on  active  duty,  three  thousand  five  hundred  dollars ; 
surgeon,  three  thousand  dollars;  passed  assistant  surgeon,  two  thousand 
four  hundred  dollars;  assistant  surgeon,  two  thousand  dollars;  and  the  said 
officers,  excepting  the  Surgeon  General,  shall  receive  an  additional  compen- 
sation of  ten  per  centum  of  the  annual  salary  as  above  set  forth  for  each 
five  years'  service,  but  not  to  exceed  in  all  forty  per  centum:  Provided, 
That  the  total  salary,  including  the  longevity  increase,  shall  not  exceed 
the  following  rates:  Assistant  Surgeon  General,  five  thousand  dollars; 
senior  surgeon,  four  thousand  five  hundred  dollars ;  surgeon,  four  thousand 
dollars:  Provided  further,  That  there  may  be  employed  in  the  Public 
Health  Service  such  help  as  may  be  provided  for  from  time  to  time  by 
Congress.    [37  Stat  L.  309.] 

The  provisions  of  the  text  with  respect  to  Balaries  superseded  those  of  the  Act  of 
Jiily  1,  1902,  ch.  1370,  |  2,  infra,  p.  638. 


Sec.  4802.  [Former  supervising  surgeon  of  former  marine-hospital 
service.]  The  Secretary  of  the  Treasury  shall,  from  time  to  time,  appoint 
a  surgeon  to  act  as  supervising  surgeon  of  marine-hospital  service,  who 
shall,  under  the  direction  of  the  Secretary,  supervise  all  matters  connected 
with  the  marine-hospital  service,  and  with  the  disbursement  of  the  fund  for 
the  relief  of  sick  and  disabled  seamen.  He  shall  be  entitled  to  a  salary  of 
not  more  than  two  thousand  dollars  a  year,  and  to  his  necessary  traveling 
expenses.  And  he  shall  make  monthly  reports  to  the  Secretary  of  the 
Treasury.    [B.  S.] 

Act  of  June  29,  1870,  eh.  169,  16  Stat.  L.  170. 

This  section  has  not  been  repealed,  but  it  is  now  of  little  effect. 

The  provision  of  the  text  relating  to  the  appointment  of  a  supervising  surgeon  was 
superseded  by  the  Act  of  March  3,  1875,  ch.  130,  {  1,  given  infra,  this  page. 

The  provisions  relating  to  the  disbursement  of  the  fund  for  the  relief  of  sick  and 
disabled  seamen  were  superseded  by  the  repeal  of  all  Acts  authorizing  a  hospital  tax 
for  seamen  by  the  Act  of  June  26,  1884,  ch.  121,  {  16,  23  Stat.  L.  57. 

The  provision  relating  to  the  salary  of  the  supervising  surgeon  was  superseded  by 
the  Act  of  Aug.  14,  1912,  ch.  288,  {  2,  supra,  p.  534. 


[Sec.  1.]  [Salary  and  appointment  of  former  Supervising  Stuveon 
Oenaral.]  •  •  •  That  hereafter  the  salary  of  the  supervising  surgeon- 
general  of  the -United  States  marine  hospital  service  shall  be  paid  out  of 
the  marine  hospital  fund,  at  the  rate  of  four  thousand  dollars  per  year; 
and  the  supervising  surgeon-general  shall  be  appointed  by  the  president, 
by  and  with  the  advice  and  consent  of  the  Senate.    [18  Stat.  L.  377.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1875,  ch.  130. 

The  provisions  of  the  text  relating  to  the  marine  hospital  fund  were  superseded  by 
the  repeal  of  aU  Acts  and  parts  of  Act«  creating  said  fund.  See  the  notes  to  the  pre- 
ceding R.  S.  sec.  4802. 

Provisions  with  respect  to  the  salary  of  the  supervising  surgeon  similar  to  those  of 
the  text  were  made  by  the  Act  of  March  3,  1875,  ch.  156,  §  7,  18  Stat.  L.  486. 
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An  act  to  regulate  appointments  in  the  Marine  Hospital  Service  of  the 

United  States. 

[Act  of  Jan.  4,  1889,  ch,  19,  25  Stat  L.  639.] 

[Sec.  1.]  [Appointment  of  medical  officers  —  examination.]  That  medi- 
cal officers  of  the  Marine  Hospital  Service  of  the  United  States  shall  here- 
after be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate ;  and  no  person  shall  be  so  appointed  until  after  passing  a  satis- 
factory examination  in  the  several  branches  of  medicine,  surgery,  and 
hygiene  before  a  board  of  medical  officers  of  the  said  service.  Said  exami- 
nation shall  be  conducted  according  to  rules  prepared  by  the  Supervising 
Surgeon-General,  and  approved  by  the  Secretary  of  the  Treasury  and  the 
President.     [25  Stat,  L.  639.] 

The  Marine-Hospital  Service  was  designated  the  Public  Health  Service  by  the  Act  of 
Aug.  14,  1912,  ch.  288,  §  1,  supra,  p.  534. 

The  Supervising  Surgeon-General  was  designated  the  Surgeon-General  by  the  Act  of 
July  1,  1902,  ch.  1370,  §  1,  infra,  p.  638. 

Purpose  of  Act. —  Prior  to  the  enact-  oflScer  and  "the  medical  officers"  of  the 

ment  of  this  statute  there  was  no  law  service,  but  merely  to  legalize  the  position 

specifically  regulating  the  appointment  of  of  the  latter,  to  raise  them  to  the  grade 

medical    officers    in    the    Marine-Hospital  of  regularly  commissioned  officers  and  to 

Service  and  the  appointments  were  made  fix  in  the  law  the  regulations  as  to  their 

in  accordance  with  the  general  authority  promotion.     (1911)  29  Op.  Atty.-Gen.  287. 

conferred  on  the  Secretary  of  the  Treas-  Selection      of      Surgeon*General.-^  The 

ury  to  direct  the  affairs  of  the  Marine-  President  in  selecting  a  Surgeon-General 

Hospital  Service.    The  general  purpose  of  of   the    Public    Health    and    Marine-Hos- 

the  act  waj3  not  to  change  the  method  of  pital  Service  is  not  restricted  by  law  to 

appointing  the  Supervising  Surgeon-Gen-  the  list  of  commissioned  officers  in  the 

eral  nor  to  disturb  the  distinction  recog-  medical  corps  of  that  service.     (1911)  29 

nized  by  the  regulations  of  the  Marine-  Op.  Atty.-Gen.  287. 
Hospital    Service   of    1879    between   that 

Sec.  2.  [Appointments  and  promotions  in  service.]  That  original 
appointments  in  the  service  shall  only  be  made  to  the  rank  of  assistant 
surgeon ;  and  no  officer  shall  be  promoted  to  the  rank  of  passed  assistant 
surgeon  until  after  four  years'  service  and  a  second  examination  as  afore- 
said ;  and  no  passed  assistant  surgeon  shall  be  promoted  to  be  surgeon  until 
after  due  examination :  Provided,  That  nothing  in  this  act  shall  be  so  con- 
strued as  to  affect  the  rank  or  promotion  of  any  officer  originally  appointed 
before  the  adoption  of  the  regulations  of  eighteen  hundred  and  seventy- 
nine;  and  the  President  is  authorized  to  nominate  for  confirmation  the 
officers  in  the  service  on  the  date  of  the  passage  of  this  act.  [25  Stat.  L. 
639.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

The  provision  that  no  officer  shall  be  under   a   regulation   requiring  but  three 

promoted  to  the  rank  of  passed  assistant  years'  service  previous  to  examination  for 

surgeon    until    after    four   years'    service,  promotion.     (1889)  19  Op.  Atty.-Gen.  296. 
applies  to  those  who  entered  the  service 


[Sec.  1.]  [Surgeons  detailed  for  duty  in  bnrean.]  Office  of  Supervising 
Surgeon  General  Marine  Hospital  Service:  •  •  •  And  hereafter  the 
Supervising  Surgeon-General  is  hereby  authorized  to  cause  the  detail  of 
two  surgeons  and  two  passed  assistant  surgeons  for  duty  in  the  Bureau, 
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who  shall  each  receive  the  pay  and  allowances  of  their  respective  grades  in 
the  general  service.    [26  Stat,  L.  923.] 

This  is  from  the  Le^slative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1891,  ch.  541.  A  sinular  provision,  but  apparently  not  permanent,  occurs  in  the  Act 
of  July  11,  1890,  ch.  667,  26  Stat  L.  243. 

The  Supervising  Surgeon-General  was  designated  the  Surgeon-General  by  the  Act  of 
July  1,  1902,  ch.  1370,  §  1,  infra,  p.  538,  and  the  Marine-Hospital  Service  was  desig- 
nated the  Public  Health  Service  by  the  Act  of  Aug.  14,  1912,  ch.  288,  §  1,  «t*pra,  p.  534. 

The  status  of  medical  officers  when  detailed  was  determined  by  the  Act  of  July  1, 
1902,  ch.  1370,  i  3,  infra,  p.  539. 


[Sec.  1.]  [Detail  of  additional  medical  officer  and  hospital  steward  at 
bureau.]  •  •  •  And  hereafter  the  Supervising  Surgeon-General  of  the 
Marine-Hospital  Service  is  hereby  authorized  to  cause  the  detail  of  an  addi- 
tional medical  officer  and  one  hospital  steward  for  duty  in  the  Bureau,  who 
shall  each  receive  the  pay  and  allowances  of  his  respective  grade  in  the 
general  service,    [28  Stat.  L.  179.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  31, 
1894,  ch.  174.  The  same  provision  also  occurs  in  the  Act  of  March  3,  1893,  ch.  211,  27 
Stat.  L.  690. 

As  to  the  change  in  the  designation  of  the  Supervising  Surgeon-General  and  the 
Marine-Hospital  Service,  see  the  note  to  the  preceding  section. 


[Sec.  1.]  [Detail  of  two  hospital  attendants  for  duty  in  laboratory.] 
•  *  *  And  hereafter  the  Supervising  Surgeon-General  of  the  Marine- 
Hospital  Service  is  hereby  authorized  to  cause  the  detail  of  two  hospital 
attendants  from  the  port  of  New  York  for  duty  in  the  laboratory  of  the 
Bureau,  and  who  shall  each  receive  the  pay  equivalent  to  the  compensation 
of  a  first-class  hospital  attendant.    [28  Stat.  L.  780.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  2, 
1895,  ch.  177.  The  detail  of  one  attendant  was  authorized  bv  the  Appropriation  Act  of 
July  16,  1892,  ch.  196.  27  Stat.  L.  198. 

As  to  the  change  in  designation  of  the  Supervising  Surgeon-General  and  the  Marine- 
Hospital  Service,  see  the  note  to  the  Act  of  March  3,  1891,  ch.  541,  {  1,  supra,  p.  536. 


[Seo.  1.]  [Leaves  of  absence  to  medical  officers.]  *  *  •  That  the 
Secretary  of  the  Treasury  is  hereby  authorized,  in  his  discretion,  to  grant 
to  the  medical  officers  of  the  Marine-Hospital  Service  commissioned  by  the 
President,  without  deduction  of  pay,  leaves  of  absence  for  the  same  periods 
of  time  and  in  the  same  manner  as  is  now  authorized  to  be  granted  to  officers 
of  the  Army  by  the  Secretary  of  War.    [29  Stat.  L.  554.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Feb.  19, 
1897,  ch.  265. 

The  Marine-Hospital  Service  is  now  known  as  the  Public  Health  Service  by  virtue  of 
the  Act  of  Aug.  14,  1912,  ch.  288,  §  1,  supra,  p.  534. 

The  Act  of  July  29,  1876,  ch.  239,  19  Stat.  L.  102,  with  reference  to  leave  of  absence 
for  officers  of  the  army,  provides  that  "  all  officers  on  duty  shall  be  allowed,  in  the  dis- 
cretion of  the  Secretary  of  War,  sixty  days'  leave  of  absence  without  deduction  of  pay 
or  allowance:  Provided,  That  the  same  be  taken  once  in  two  years:  And  provided 
further.  That  the  leave  of  absence  may  be  extended  to  three  months,  if  taken  once  only 
in  three  years,  or  four  months,  if  taken  only  once  in  four  years."    See  Wab  Depart- 
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the  public  health,  and  not  in  the  regular  employment  of  the  Government. 
The  said  five  members  shall  each  receive  compensation  o£  ten  dollars  per 
diem  while  serving  in  conference,  as  aforesaid,  together  with  allowance  for 
actual  and  necessary  traveling  expenses  and  hotel  expenses  while  in  confer- 
ence. Said  conference  is  not  to  exceed  ten  days  in  any  one  fiscal  year.  The 
term  of  service  of  the  five  members  of  said  board,  not  in  the  regular  employ- 
ment of  the  Government,  first  appointed  shall  be  so  arranged  that  one  of 
said  members  shall  retire  each  year,  the.  subsequent  appointments  to  be  for 
a  period  of  five  years.  Appointments  to  fill  vacancies  occurring  in  a  man- 
ner other  than  as  above  provided  shall  be  made  for  the  unexpired  term  of 
the  member  whose  place  has  become  vacant.    [32  Stat.  L.  713.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  538,  as  to  the  change  in  the  desig- 
nation of  the  service. 

The  Act  of  March  3,  1901,  ch.  853,  §  1,  mentioned  in  the  text  as  establishing  the 
hygienic  laboratory,  is  given  supra,  p.  538. 

Sec.  6.  [Chiefs  of  diviBions  —  director  of  laboratory.]  That  there  shall 
be  appointed  by  the  Surgeon-General,  with  the  approval  of  the  Secretary 
of  the  Treasury,  whenever,  in  the  opinion  of  the  Surgeon-General,  com- 
missioned medical  officers  of  the  Public  Health  and  Marine-Hospital 
Service  are  not  available  for  this  duty  by  detail,  competent  persons  to  take 
charge  of  the  divisions,  respectively,  of  chemistry,  zoology,  and  phar- 
macology of  the  hygienic  laboratory,  who  shall  each  receive  such  pay  as 
shall  be  fixed  by  the  Surgeon-General,  with  the  approval  of  the  Secretary 
of  the  Treasury.  The  director  of  the  said  laboratory  shall  be  an  officer 
detailed  from  the  corps  of  commissioned  medical  officers  of  the  Public 
Health  and  Marine-Hospital  Service,  as  now  provided  by  regulations  for 
said  detail  from  the  Marine-Hospital  Service,  and  while  thus  serving  shall 
have  the  pay  and  emoluments  of  a  surgeon:  Provided,  That  all  commis- 
sioned officers  of  the  Public  Health  and  Marine-Hospital  Service  not  below 
the  grade  of  passed  assistant  surgeon  shall  be  eligible  to  assignment  to 
duty  in  charge  of  the  said*  divisions  of  the  hygienic  laboratory,  and  while 
serving  in  such  capacity  shall  be  entitled  to  the  pay  and  emoluments  of 
their  rank.    [32  Stat:  L.  713.] 

As  to  the  change  in  the  designation  of  the  service,  see  the  notes  to  section  1  of  this 
Act,  supra,  p.  638. 

By  the  Act  of  March  4,  1913,  ch.  149,  {  1,  infra,  p.  542,  the  salary  of  the  director  of 
the  Hygienic  Laboratory  was  fixed. 

Sec.  7.  [Conferences  with  State,  etc.,  boards  of  health.]  That  when,  in 
the  opinion  of  the  Surgeon-General  of  the  Public  Health  and  Marine- 
Hospital  Service  of  the  United  States,  the  interests  of  the  public  health 
would  be  promoted  by  a  conference  of  said  service  with  State  or  Territorial 
boards  of  health,  quarantine  authorities,  or  State  health  officers,  the  Dis- 
trict of  Columbia  included,  he  may  invite  as  many  of  said  health  and  quar- 
antine authorities  as  he  deems  necessary  or  proper  to  send  delegates,  not 
more  than  one  from  each  State  or  Territory  and  District  of  Columbia,  to 
said  conference :  Provided,  That  an  annual  conference  of  the  health  authori- 
ties of  all  the  States  and  Territories  and  the  District  of  Columbia  shall  be 
called,  each  of  said  States,  Territories,  and  the  District  of  Columbia  to  be 
entitled  to  one  delegate :  Aiid  provided  further,  That  it  shall  be  the  duty 
of  the  said  Surgeon-General  to  call  a  conference  upon  the  application  of  not 
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less  than  five  State  or  Territorial  boards  of  health,  quarantine  authorities, 
or  State  health  officers,  each  of  said  States  and  Territories  joining  in  such 
request  to  be  represented  by  one  delegate.    [32  Stat.  L.  713.] 

Ag  to  the  change  in  the  designation  of  the  service,  see  the  notes  to  section  1  of  this  • 
Act,  9upray  p.  638. 

Sec.  8.  [Mortality,  morbidity,  and  vital  statistics.]  That  to  secure  uni- 
formity in  the  registration  of  mortality,  morbidity,  and  vital  statistics  it 
shall  be  the  duty  of  the  Surgeon-General  of  the  Public  Health  and  Marine- 
Hospital  Service,  after  the  annual  conference  required  by  section  seven  to 
be  called,  to  prepare  and  distribute  suitable  and  necessary  forms  for  the 
collection  and  compilation  of  such  statistics,  and  said  statistics,  when  trans- 
mitted to  the  Public  Health  cmd  Marine-Hospital  Bureau  on  said  forms, 
shall  be  compiled  and  published  by  the  Public  Health  and  Marine-Hospital 
Service  as  a  part  of  the  health  reports  published  by  said  service.  [32  Stat. 
L.  714.] 

As  to  the  change  in  the  designation  of  the  service,  see  the  notes  to  section  1  of  this 
Act,  w^ftra,  p.  538. 
As  to  the  collection  of  statistics  generally,  see  the  title  Census. 

Sec.  9.  [President  to  prescribe  Fegulations^  etc. —  report.]  That  the 
President  shall  from  time  to  time  prescribe  rules  for  the  conduct  of  the 
Public  Health  and  Marine-Hospital  Service.  He  shall  also  prescribe  regu- 
lations respecting  its  internal  administration  and  discipline,  and  the  uni- 
forms of  its  officers  and  employees.  It  shall  be  the  duty  of  the  Surgeon- 
General  to  transmit  annually  to  the  Secretary  of  the  Treasury,  for  trans- 
mission by  said  Secretary  to  Congress,  a  full  and  complete  report  of  the 
transactions  of  said  service,  including  a  detailed  statement  of  receipts  and 
disbursements.     [32  Stat.  L.  714.] 

As  to  the  change  in  the  designation  of  the  service,  see  the  notes  to  section  1  of  this 
Act,  supra,  p.  538. , 


[Sec.  1.]  [Jurisdiction  of  Treasury  Department.]    •    •    •    Office  of 

Surgeon-Gteneral  of  Public  and  Marine-Hospital  Service  •  •  *  and  said 
Service  shall  remain  under  the  jurisdiction  of  the  Treasury  Department 
until  otherwise  hereafter  specifically  provided  by  law.     [33  Stat.  L.  650.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Feb.  3, 
1905,  ch.  297. 

A  similar  provision  was  made  by  the  Act  of  March  18,  1885,  ch.  1904,  |  1,  33  Stat.  L. 
104. 


[Sec.  1.]  [Annual  estimates  for  Service.]  •  •  •  And  the  Secretary 
of  the  Treasury  shall,  for  the  fiscal  year  nineteen  hundred  and  seven,  and 
annually  thereafter,  submit  to  Congress,  in  the  re^lar  Book  of  Estimates, 
detailed  estimates  of  the  expenses  of  maintaining  the  Public  Health  and 
Marine-Hospital  Service.    [33  Stat.  L.  1217.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  19Q5,  ch.  1484.  Imme- 
diately preceding  the  provision  given  m  the  text  was  a  provision  repealing  so  much  ol 
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the  Act  of  June  26,  1884/ch.  121,  S  15,  23  Stat  L.  57,  as  made  **  a  permanent  appropria- 
tion of  the  receipts  for  duties  on  tonnage  provided  for  by  said  Act  for  the  expenses  of 
maintaining  the  Marine-Hospital  Service." 

The  Public  Health  and  Marine-Hospital  Service  was  designated  the  Public  Health 
Service  by  the  Act  of  Aug.  14,  1912,  ch.  288,  §  1,  supra,  p/  634. 


[Sec.  1.]  [Pay  of  director  of  Hygienic  Laboratory.]  •  •  *  Here- 
after the  direcl:or  of  the  Hygienic  Laboratory  shall  receive  the  pay  and 
allowance  of  a  senior  surgeon.    [37  Siai.  L.  915.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1913,  ch.  149. 
The  pay  of  a  senior  surgeon  was  fixed  by  the  Act  of  Aug.  14,  1912,  ch.  288,  f  2,  auprOf 
p.  534. 


n.    SANITATION  AND  QUARANTINE 

Sec.  4792.  [State  health-laws  to  be  observed  by  United  States  officers, 
etc.]  The  quarantines  and  other  restraints  established  by  the  health-laws 
of  any  State,  respecting  any  vessels  arriving  in,  or  bound  to,  any  port  or 
district  thereof,  shall  be  duly  observed  by  the  officers  of  the  customs  revenue 
of  the  United  States,  by  the  masters  and  crews  of  the  several  revenue- 
cutters,  and  by  the  military  officers  commanding  in  any  fort  or  station 
upon  the  sea-coast;  and  all  such  officers  of  the  United  States  shall  faith- 
fully aid  in  the  execution  of  such  quarantines  and  health-laws,  according 
to  their  respective  powers  and  within  their  respective  precincts,  and  as 
they  shall  be  directed,  from  time  to  time,  by  the  Secretary  of  the  Treasury. 
But  nothing  in  this  Title  shall  enable  any  State  to  collect  a  duty  of  tonnage 
or  impost  without  the  consent  of  Congress.    [B.  8.] 

Act  of  Feb.  25,  1799,  ch.  12,  1  Stat  L.  619. 

State  quarantine  laws. — ''  While,  under 
its  power  to  regulate  foreign  and  inter- 
state commerce,  the  authority  of  Congress 
to  establish  quarantine  regulations,  and 
to  protect  the  country  as  respects  its  com- 
merce from  contagious  and  infectious 
diseases,  has  neyer  in  recent  years  been 
questioned,  such  power  has  been  allowed 
to  remain  in  abeyance;  and  Congress, 
doubtless  in  view  of  the  different  require- 
ments of  different  climates  and  localities, 
and  of  the  difficulty  of  framing  a  general 
law  upon  the  subject,  has  elected  to  per- 
mit the  several  states  to  regulate  the  mat- 
ter of  protecting  the  public  health  as  to 
themselves  seemed  best."  Congress  has 
also  confirmed  such  power  by  the  pro- 
visions of  this  section.  Bartlett  v.  Lock- 
wood,  (1896)  160  U.  S.  367,  18  S.  Ct.  334, 
40  U.  S.  (L.  ed.)  456.  See  also  dissenting 
opinion  in  Leisy  v.  Hardin,  (1890)  135 
U.  S.  100,  10  S.  Ct.  681,  34- U.  S.  (L.  ed.) 
128.  And  see  Peete  t?.  Morgan,  (1873) 
19  Wall.  681,  22  U.  S.  (L.  ed.)  201; 
Compagnie  Francaise,  etc.,  v.  Louisiana 
State  Board  of  Health,  (1902)  186  U.  S. 
380,  22  S.  Ct.  811,  46  U.  S.  (L.  ed.)  1209; 


Minneapolis,  etc.,  R.  Co.  v,  Milner,  (W.  D. 
Mich.  1893)    57  Fed.  276. 

Quarantine  regulations  are  essential 
measures  of  protection  which  the  states 
are  free  to  aaopt  when  they  do  not  come 
into  conflict  with  federal  action.  In  view 
of  the  need  of  conforming  such  measures 
to  local  conditions,  Congress  from  the  be- 
ffinning  has  been  content  to  leave  the  mat- 
ter for  the  most  part,  notwithstanding 
its  vast  importance,  to  the  states  and  has 
repeatedly  acquiesced  in  the  enforcement  of 
state  laws.  Minnesota  Rate  Cases,  ( 1913) 
230  U.  S.  352,  406,  33  S.  a.  729,  67  U.  S. 
(L.  ed.)    1511,  48  L.  R.  A.   (N.  S.)   1151. 

State  quarantine  laws  are  a  constitu- 
tional exercise  of  the  police  power,  and 
although  state  legislation  for  the  protec- 
tion of  the  public  health,  the  nublic  morals 
or  the  public  safety  is  suoject  to  the 
paramount  authority  of  the  United  States 
Constitution  and  cannot  violate  rights  se- 
cured or  guaranteed  thereby,  yet  the  state 
cannot  bargain  or  cede  away  the  public 
health  or  morals  and  will  not  be  pre- 
sumed to  aim  so  to  do  in  assenting  to 
any  constitutional  amendment.    Morgan's 


HEALTH  AND  QUARANTINE 


643 


Steamship  Go.  v.  Louisiana  Board  of 
Health,  (1886)  118  U.  S.  455,  6  S.  Ct. 
1114,  30  U.  S.  (L.  ed.)  237;  Mugler  v. 
Kansas,  (1887)  123  U.  S.  623,  8  S.  Ct. 
273,  31  U.  B,  (L.  ed.)  205;  Leisy  v. 
Hardin,  (1889)  136  U.  S.  100,  10  S.  Ct. 
681,  34  U.  S.   (L.  ed.)   128. 

State  law  requiring  compensation  for 
quarantine  sendee. —  The  enactment  of 
quarantine  laws  is  within  the  province  of 
tiie  states,  and  a  state  statute  is  valid 
which  requires  that  the  vessels  which  are 
examined  at  the  quarantine  station  shall 
pay  the  compensation  which  the  law  fixes 
for  this  service.  This  compensation  is 
not  objectionable  as  being  a  tonnage  tax 
forbidden  by  the  Constitution  of  the 
United  States;  a  regulation  of  commerce 
exclusively  within  the  power  of  Congress; 
or  a  regulation  which  gives  a  preference 
to  one  port  over  ports  of  other  states. 
Morgan'e  Steamship  Co.  v.  Louisiana 
Board  of  Health,  (1886)  118  U.  S.  465, 
6  S.  Ct.  1114,  30 U.  S.  (L.  ed.)  237. 

But  in  Peete  v.  Morgan,  (1873)  19 
WaU.  581,  21  U.  S.  (L.  ed.)  201,  it  was 
held  that  a  state  statute  enacting  that 
eveiy  vessel  arriving  at  the  quarantine 
station  should  pay  five  dollars  for  the 
first  hundred  tons,  and  one  and  a  half 
cents  for  each  additional  ton,  laid  a  duty 
on  tonnage  and  was  invalid.  The  tax  was 
levied  whether  any  service  was  rendered 
or  not.  See,  as  to  the  validity  of  state 
statutes  imposing  taxes  on  immigrants, 
Passenger  Cases,  (1849)  7  How.  283,  12 
U.  S.  (L.  ed.)  702.  See  also  New  York  v. 
Miln,  (1837)  11  Pet.  102,  9  U.  S.  (L. 
ed.)  648. 

Power  of  Congress.-— ''It  may  be  con- 
ceded that  whenever  Congress  shall  under- 
take to  provide  for  the  commercial  cities 
of  the  United  States  a  general  system  of 
quarantine,  or  shall  confide  the  execution 
of  the  details  of  such  a  system  to  a  na- 
tional board  of  health,  or  to  local  boards, 
as  may  be  found  expedient,  all  state  laws 


on  the  subject  will  be  abrogated,  at  least 
so  far  as  the  two  are  inconsistent.  But, 
until  this  is  done,  the  laws  of  the  state 
on  the  subject  are  valid."  Morsan's 
Steamship  Co.  17.  Louisiana  Board  of 
Health,  (1888)  118  U.  S.  455,  6  S.  Ct. 
1114,  30  U.  S.  (L.  ed.)  237. 

The  Acts  of  Congress  empowering  and 
directing  the  officers  of  the  general  govern- 
ment to  conform  to  and  assist  in  the  exe- 
cution of  the  quarantine  and  health  laws 
of  a  state  proceed  upon  the  idea  that 
these  laws  are  constitutional.  "  But  they 
do  not  imply  an  acknowledgment  that  a 
state  majr  rightfully  regulate  commerce 
with  foreign  nations,  or  among  the  states ; 
for  they  do  not  imply  that  such  laws 
are  an  exercise  of  that  power,  or  enacted 
with  a  view  to  it.  On  the  contrary,  they 
are  treated  as  quarantine  and  health  laws, 
are  so  denominated  in  the  Acts  of  Con- 
gress, and  are  considered  as  flowing  from 
the  acknowledged  power  of  a  state  to 
provide  for  the  health  of  its  citizens. 
.  .  .  But  in  making  these  provisions 
the  opinion  is  unequivocally  manifested, 
that  Congress  may  control  the  state  laws, 
so  far  as  it  may  be  necessary  to  control 
them,  for  the  regulation  of  commerce." 
Gibbons  v.  Ogden,  (1824)  9  \^^leat.  186, 
6  U.  S.  (L.  ed.)  68.  See  also  Mugler  v, 
Kansas,  (1887)  123  U.  S.  623,  8  S.  Ct. 
273,  31  U.  S.  (L.  ed.)  205. 

Disinfecting  imported  rags.— The  health 
officer  of  a  port  like  New  York  has 
authority  to  protect  the  public  against 
contagious  diseases  from  infected  vessels 
or  imported  merchandise;  and  if  neither 
he  nor  the  collector  of  the  port  orders 
disinfection,  but  the  latter  sends  the  goods 
to  the  public  warehouse  where  the  former 
can  have  them  disinfected,  no  federal 
question  is  raised  by  such  action.  Bartlett 
t>.  Lockwood,  (1896)  160  U.  S.  367,  16 
S.  Ct.  334,  40  U.  S.  (L.  ed.)  455;  (1891) 
130  N.  Y.  340,  29  N.  E.  267. 


Sec.  4793.  [Difloharge  of  cargo  of  vessel  in  quarantine.]  Whenever, 
by  the  health-laws  of  any  State,  or  by  the  regulations  made  pursuant 
thereto,  any  vessel  arriving  within  a  collection-district  of  such  State  is 
prohibited  from  coming  to  the  port  of  entry  or  delivery  by  law  established 
for  such  district,  and  such  health-laws  require  or  permit  the  cargo  of  the 
vessel  to  be  unladen  at  some  other  place  within  or  near  to  such  district, 
the  collector,  after  due  report  to  him  of  the  whole  of  such  cargo,  may  grant 
his  warrant  or  permit  for  the  unlading  and  discharge  thereof,  under  the 
care  of  the  surveyor,  or  of  one  or  more  inspectors,  at  some  other  place 
where  such  health-laws  permit,  and  upon  the  conditions  and  restrictions 
which  shall  be  directed  by  the  Secretary  of  the  Treasury,  or  which  such 
collector  may,  for  the  time,  deem  expedient  for  the  security  of  the  public 
revenue.    [B.  fl^i] 


Act  of  Feb.  26,  1799,  ch.  12,  1  Stat.  L.  619. 
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Sec.  4794.  [Erection  of  quarantine  warehouses.]  There  shall  be  pur- 
chased or  erected,  under  the  orders  of  the  President,  suitable  warehouses, 
with  wharves  and  inclosures,  where  merchandise  may  be  unladen  and 
deposited,  from  any  vessel  which  shall  be  subject  to  a  quarantine,  or  other 
restraint,  pursuant  to  the  health-laws  of  any  State,  at  such  convenient 
places  therein  as  the  safety  of  the  public  revenue  and  the  observance  of 
such  health-laws  may  require.     [B,  S,] 

Act  of  Feb.  25,  1799,  ch.  12,  1  Stat.  L.  620. 

Further  provisions  relating  to  quarantine  stations  were  made  by  tbe  Act  of  June  19, 
1906,  ch.  3433,  infra,  p.  555. 

This  section  does  not  authorize  the  state,  the  federal  officers  are  bound  to 
President  to  establish  a  quarantine,  but  aid  in  its  enforcement.  (1S29)  2  Op. 
when  this  is  done  under  the  laws  of  any       Atty.^Gen.  263. 

Sec.  4795.  [Deposit  of  goods  in  warehouses.]  Whenever  the  cargo  of 
a  vessel  is  unladen  at  some  other  place  than  the  port  of  entry  or  delivery 
under  the  foregoing  provisions,  all  the  articles  of  such  cargo  shall  Oe 
deposited,  at  the  risk  of  the  parties  concerned  therein,  in  such  public  or 
other  warehouses  or  inclosures  as  the  collector  shall  designate,  there  to 
remain  under  the  joint  custody  of  such  collector  and  of  the  owner,  or 
master,  or  other  person  having  charge  of  such  vessel,  until  the  same  are 
entirely  unladen  or  discharged,  and  until  the  articles  so  deposited  may  be 
safely  removed  without  contravening  such  health-laws.  And  when  such 
removal  is  allowed,  the  collector  having  charge  of  such  articles  may  grant 
permits  to  the  respective  owners  or  consignees,  their  factors  or  agents,  to 
receive  all  merchandise  which  has  been  entered,  and  the  duties  accruing 
upon  which  have  been  paid,  upon  the  payment  by  them  of  a  reasonable 
rate  of  storage ;  which  shall  be  fixed  by  the  Secretary  of  the  Treasury  for 
all  public  warehouses  and  inclosures.     [B.  S.] 

Act  of  Feb.  26,  1799,  ch.  12,  1  Stat.  L.  619. 

Quarantined  cattle. —  Under  the  general  tlie  parties  concerned  therein "  and  re- 
quarantine  laws  (R.  S.  sees.  4792-4796)  mained  in  joint  custody  of  the  collector 
cattle,  as  cargoes  or  parts  of  cargoes  were  and  "  the  owner  or  master  or  other  per- 
deposited  at  quarantine  "at  the  risk  of  son."     (1895)  21  Op.  Atty.-6en.  193. 

Sec.  4796.  [Extending  time  for  entry  of  vessels  subject  to  quaran- 
tine.] The  Secretary  of  the  Treasury  is  authorized,  whenever  a  conformity 
to  such  quarantines  and  health-laws  requires  it,  and  in  respect  to  vessels 
subject  thereto,  to  prolong  the  terms  limited  for  the  entry  of  the  same,  and 
the  report  or  entry  of  their  cargoes,  and  to  vary  or  dispense  with  any  other 
regulations  applicable  to  such  reports'  or  entries.  No  part  of  the  cargo  of 
any  vessel  shall,  however,  in  any  case,  be  taken  out  or  unladen  therefrom, 
otlierwise  than  is  allowed  by  law,  or  according  to  the  regulations  hereinafter 
established.    [B.  S,] 

Act  of  Feb.  26,  1799,  ch.  12,  1  Stat.  L.  619. 

Sec.  4797.  [Removal  of  revenue  officers  from  port  when  contagious 
disease,  etc.]  Whenever,  by  the  prevalence  of  any  contagious  or  epidemic 
disease  in  or  near  the  place  by  law  established  as  the  port  of  entry  for  any 
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coUeetionrdistriet,  it  becomes  dangerous  or  inconvenient  for  the  officers  of 
the  revenue  employed  therein  to  continue  the  discharge  of  their  respective 
offices  at  such  port,  the  Secretary  of  the  Treasury,  or,  in  his  absence,  the 
First  Comptroller,  may  direct  the  removal  of  the  officers  of  the  revenue 
from  such  port  to  any  other  more  convenient  place,  within,  or  as  near  as 
may  be  to,  such  collection-district.  And  at  such  place  such  officers  may 
exercise  the  same  powers,  and  shall  be  liable  to  the  same  duties,  according  to 
existing  circumstances,  as  in  the  port  or  district  established  by  law.  Public 
notice  of  any  such  removal  shall  be  given  as  soon  as  may  be.    [B.  S.] 

Act  of  Feb.  25,  1799,  <Jh.  12,  1  Stat.  L.  620. 

Account  of  cost  of  removal  of  public  office  by  reason  of  sickness,  etc.,  see  R.  S.  sec. 
1776,  under  title  Public  Ofticers  and  Employees. 

Sec.  4798.  [Removal  of  public  offices  from  the  capital.]  In  ease  of  the 
prevalence  of  a  contagions  or  epidemic  disease  at  the  seat  of  (Government, 
the  President  may  permit  and  direct  the  removal  of  any  or  all  the  public 
offices  to  such  other  place  or  places  as  he  shall  deem  most  safe  and  con- 
venient for  conducting  the  public  business.     [R.  S.] 

Act  of  Feb.  25,  1799,  ch.  12,  1  Stat.  L.  620. 

By  R.  S.  aec.  34,  given  under  the  title  Congress,  the  President  is  authorized  to  con- 
vene Congress  elsewhere  than  at  the  seat  of  government  when  rendered  necessary  by 
the  prevalence  of  contagious  diseases,  etc. 

Sec.  4799.  [Adjournment  of  courts.]  Whenever,  in  the  opinion  of  the 
Chief  Justice,  or,  in  case  of  his  death,  or  inability,  of  the  senior  associate 
justice  of  the  Supreme  Court,  a  contagious  or  epidemic  sickness  shall 
render  it  hazardous  to  hold  the  next  stated  session  of  the  court  at  the  seat 
of  Government,  the  chief  or  such  associate  justice  may  issue  his  order  to 
the  marshal  of  the  Supreme  Court,  directing  him  to  adjourn  the  next  session 
of  the  court  to  such  other  place  as  such  justice  deems  convenient.  The 
marshal  shall  thereupon  adjourn  the  court,  by  making  publication  thereof 
in  one  or  more  public  papers  printed  at  the  seat  of  (Jovernraent  from  the 
time  he  shall  receive  such  order  until  the  time  by  law  prescribed  for  com- 
mencing the  session.  The  several  circuit  and  district  judges  shall,  respec- 
tively, under  the  same  circumstances,  have  the  same  power,  by  the  same 
means,  to  direct  adjournments  of  the  several  circuit  and  district  courts  to 
some  convenient  place  within  their  districts  respectively.     [R.  8.] 

Act  of  Feb.  25,  1799,  ch.  12,  1  Stat.  L.  621;  Act  of  March  2,  1867,  ch.  156,  14  Stat.  L. 
433. 

Sec.  4800.  [Removal  of  prisoners.]  The  judge  of  any  district  court, 
within  whose  district  any  contagious  or  epidemic  disease  shall  at  any  time 
prevail,  so  as,  in  his  opinion,  to  endanger  the  lives  of  persons  confined  in 
the  prison  of  such  district,  in  pursuance  of  any  law  of  the  United  States, 
may  direct  the  marshal  to  cause  the  persons  so  confined  to  be  removed  to 
the  next  adjacent  prison  where  such  disease  does  not  prevail,  there  to  be 
confined  until  they  may  safely  be  removed  back  to  the  place  of  their  first 
confinement.  Such  removals  shall  be  at  the  expense  of  the  United  States. 
[R.  S.] 

Act  of  Feb.  25,  1799,  ch.  12,  I  Stat.  L.  620. 
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Joint  resolution  authorising  the  Secretary  of  the  Navy  to  plaoe  vessels 
and  hulks  at  the  disposal  of  commissioners  of  quarantine  or  other 
proper  persons  at  the  ports  of  the  United  States. 

[Res.  of  June  14,  1879,  No.  6,  21  Stat  L.  50.] 

[Secretary  of  Navy  may  place  vessels  at  disposal  of  quarantine  authori- 
ties.] That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized,  in 
his  discretion,  at  the  request  of  the  National  Board  of  Health,  to  place 
gratuitously,  at  the  disposal  of  the  commissioners  of  quarantine,  or  the 
proper  authorities  at  any  of  the  ports  of  the  United  States,  to  be  used  by 
them  temporarily  for  quarantine  purposes,  such  vessels  or  hulks  belonging 
to  the  United  States  as  are  not  required  for  other  uses  of  the  national  gov* 
emment,  subject  to  such  restrictions  and  regulations  as  the  said  Secretary 
may  deem  necessary  to  impose  for  the  preservation  thereof.  {21  Stat.  L. 
50.] 

The  natiomd  board  of  health  above  referred  to  was  eetabliahed  by  the  Act  of  March  3, 
1879,  ch.  202,  20  Stat.  L.  484.  This  Act  was  amended  in  some  particulars  and  a  dis- 
bursing agent  designated  by  the  Act  of  July  1,  1879,  ch.  61,  21  Stat.  L.  47.  The  duties 
of  the  board  were  restricted  by  a  provision  in  the  Sundry  Civil  Appropriation  Act  of 
Aug.  7,  1882,  ch.  433,  22  Stat.  L.  315.  A  provision  for  storing  the  board's  records 
occurred  in  the  Deficiencies  Appropriation  Act  of  March  2,  1889,  ch.  410,  25  Stat.  L. 
912.  See  for  a  full  review  of  other  legislation  relative  to  this  board,  Dunwoody  v. 
V.  S.,  (1892)  143  U.  S.  578,  12  S.  Ct.  465,  36  U.  S.  (L.  ed.)  269.  This  board,  after 
failing  for  a  number  of  vears  to  receive  any  appropriations,  was  finally  abolished  by 
section  9  of  the  Act  of  Feb.  15,  1893,  ch.  114,  given  infra,  p.  554.  It  is  doubtful,  there- 
fore, if  there  is  any  efficacy  remaining  in  the  above  resolution. 


An  act  to  perfect  the  quarantine  service  of  the  United  States. 

[Act  of  Aug.  1,  1888,  ch.  727,  25  Stat.  L.  355.] 

[Sec.  1.]  [Offenses  jagainst  quarantine  laws  —  punishment  —  duty  of 
district  attorneys.]  That  whenever  any  person  shall  trespass  apon  the 
grounds  belonging  to  any  quarantine  reservation,  or  whenever  any  person, 
master,  pilot,  or  owner  of  a  vessel  entering  any  port  of  the  United  States, 
shall  so  enter  in  violation  of  section  one  of  the  act  entitled  ''An  act  to  pre- 
vent the  introduction  of  contagious  or  infectious  diseases  into  the  United 
States,"  approved  April  twenty-ninth,  eighteen  hundred  and  seventy-eight, 
or  in  violation  of  the  quarantine  regulations  framed  under  said  act,  such 
person,  trespassing,  or  such  master,  pilot,  or  other  person  in  command  of 
a  vessel  shall,  upon  conviction  thereof,  pay  a  fine  of  not  more  than  three 
hundred  dollars,  or  be  sentenced  to  imprisonment  for  a  period  of  not  more 
than  thirty  days,  or  shall  be  punished  by  both  fine  and  imprisonment,  at 
the  discretion  of  the  court.  And  it  shall  be  the  duty  of  the  United  States 
attorney  in  the  district  where  the  misdemeanor  shall  have  been  committed 
to  take  immediate  cognizance  of  the  offense,  upon  report  made  to  him  by 
any  medical  officer  of  the  Marine-Hospital  Service,  or  by  any  officer'  of  the 
customs  service,  or  by  any  State  officer  acting  under  authority  of  section 
five  of  said  act.     [25  Stat,  L.  355,] 

Section  2  of  this  Act  was  as  follows: 

"  Sec.  2.  That  as  soon  after  the  passage  of  this  act  as  practicable,  the  Secretary  of 
the  Treasury  shall  cause  to  be  established,  in  addition  to  the  quarantine  established 
by  the  act  approved  March  fifth,  eighteen  hundred  and  eighty -eight,  quarantine  stationa. 
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M  follows:  One  at  the  mouth  of  the  Delaware  Bay;  one  near  Cape  Charles,  at  the 
entrance  of  the  Chesapeake  Bay;  one  on  the  Georgia  coast;  one  at  or  near  Key  West; 
one  in  San  Diego  Harbor;  one  in  San  Francisco  Harbor;  and  one  at  or  near  Port  Town- 
send,  at  the  entrance  to  Puget  Sound;  and  the  said  quarantine  stations  when  so  estab- 
lished shall  be  conducted  by  the  Marine-Hospital  Service  under  regulations  framed  in 
accordance  with  the  act  of  April  twenty-ninth,  eighteen  hundred  and  seventy-eight." 
[26  Stat.  L.  S56.]  tr  j  ^  j     6 

The  Act  of  March  5,  1888,  ch.  20,  25  Stat.  L.  43,  mentioned  in  said  section. 2,  provided 
for  the  removal  of  the  national  quarantine  station  at  Ship  Island  in  the  Gulf  of  Mexico. 
More  general  provisions  relating  to  quarantine  were  made  by  the  Act  of  June  19,  1906, 
dL  3433,  infra,  p.  555. 

Section  3  of  this  Act  made  temporary  appropriations. 

The  Act  of  April  29,  1878,  ch.  66,  §  1,  mentioned  in  the  text,  is  given  in  the  notes  to 
the  Act  of  Feb.  15,  1893,  ch.  114,  §  1,  infra,  p.  548,  and  reference  is  there  made  to  the 
other  sections  of  said  Act. 

As  to  the  change  in  designation  of  the  Marine-Hospital  Service  and  the  Supervising 
Surgeon-General,  see  the  notes  to  the  Act  of  Aug.  14,  1912,  ch.  288,  |  1,  supra,  p.  534. 


An  act  to  prevent  the  introduction  of  contagions  diseases  from  one 
State  to  another  and  for  the  punishment  of  certain  offenses. 

[Act  of  March  27,  1890,  ch.  51,  26  Stat.  L.  31.] 

[Sec.  1.]  [Contagious  diseases,  measures  for  preventing  spread  of, 
between  States.]  That  whenever  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  President  that  cholera,  yellow-fever,  small-pox,  or  plague  exists 
in  any  State  or  Territory,  or  in  the  District  of  Columbia,  and  that  there  is 
danger  of  the  spread  of  such  disease  into  other  States,  Territories,  or  the 
District  of  Columbia,  he  is  hereby  authorized  to  cause  the  Secretary  of  the 
Treasury  to  promulgate  such  rules  and  regulations  as  in  his  judgment  may 
be  necessary  to  prevent  the  spread  of  such  disease  from  one  State  or  Terri- 
tory into  another,  or  from  any  State  or  Territory  into  the  District  of 
Columbia,  or  from  the  District  of  Columbia  into  any  State  or  Territory, 
and  to  employ  such  inspectors  and  other  persons  as  may  be  necessary  to 
execute  such  regulations  to  prevent  the  spread- of  such  disease.  The  said 
rules  and  regulations  shall  be  prepared  by  the  Supervising  Surgeon  Gteneral 
of  the  Marine  Hospital  service  under  the  direction  of  the  Secretary  of  the 
Treasury.  And  any  person  who  shall  willfully  violate  any  rule  or  regula- 
tion so  made  and  promulgated  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  imprisonment  for  not  more  than  two  years,  or  both,  in  the  dis- 
cretion of  the  court.    [26  Stat.  L.  31.] 

This  is  known  as  the  "  Epidemic  Diseases  Act.'' 

As  to  the  change  in  the  designation  of  the  Marine-Hospital  Service  and  the  Super- 
vising Surgeon-General,  see  the  notes  to  the  Act  of  Aug.  14,  1912,  ch.  288,  §  1,  awpra, 
p.  634. 

A  regulation  directed  against  a  partieu-  of  people,  and  when  this  privilege  is  de- 

lar  race  (Chinese)  exclusively,  when  there  nied  to  Chinese  persons  born  in  the  United 

is   no   pretense   that   previous   residence,  States  as  well  as  to  those  born  elsewhere, 

habits,    exposure    to   disease,    method    of  An  injunction  was  granted  restraining  the 

living,  or  physical  condition  has  anything  board    of    health    and    quarantine    officer 

to  do  with  their  classifieation  as  subject  from    inoculating    the    complainant    and 

to  the  regulation,  is  a  denial  of  the  equal  other  Chinese  residents  against  their  will ; 

Srotection   of   the  laws,    when    they    are  from  imprisoning,  restraining,  or  confln- 

enied    the    privilege    of    traveling   from  ing  them  within   the  limits  of  the  city 

one  place  to  another  except  upon  condi-  and   county;    and   from   otherwise   inter- 

tions  not  enforced  against  any  other  class  fering  with  the  exercise  of  their  personal 
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liberty  freely  to  pass  from  the  city  and  other  states  and  territories.     Wong  Wai 

county  to  other  parts  of  the  same  state.  v,  Williamson,   (1900)   103  Fed.  384. 
Wc.ig  Wai  t\  Williamson,  (1900)  103  Fed.  The  Act  of  Feb.  15,  1893,  §  3i  W^ 

1.    It  was  later  h«ld  that  the  injunction  p.  550,  does  not  repeal  or  supersede  the 

had   not   been   violated   when   the   orders  special  provisions  of  this  statute.     (1898) 

and  regulations  were  amended  so  as  te  22  Op.  Atty.-(jren.  106. 
be  applicable  to  all  persons  departing  for 

Sec.  2.  [Offenses  by  officers  or  agents.]  That  any  officer,  or  person  act- 
ing as  an  officer,  or  agent  of  the  United  States  at  any  quarantine  station, 
or  other  person  employed  to  aid  in  preventing  the  spread  of  such  disease, 
who  shall  willfully  violate  any  of  the  quarantine  laws  of  the  United  States, 
or  any  of  the  rules  and  regulations  made  and  promulgated  by  the  Secretary 
of  the  Treasury  as  provided  for  in  section  one  of  this  act,  or  any  lawful 
order  of  his  superior  officer  or  officers,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  a  fine  of  not  more  than 
three  hundred  dollars  or  imprisonment  for  not  more  than  one  year,  or  both, 
in  the  discretion  of  the  court.     [26  Stat.  L.  32.] 

Sec.  3.  [Offenses  by  common  carriers.]  That  when  any  common  car- 
rier or  officer,  agent,  or  employee  of  any  common  carrier  shall  willfully 
violate  any  of  the  quarantine  laws  of  the  United  States,  or  the  rules  and 
regulations  made  and  promulgated  as  provided  for  in  section  one  of  this  act, 
such  common  carrier,  officer,  agent,  or  employee,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall,  on  conviction,  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  imprisonment  for  not  more  than  two  years, 
or  both,  in  the  discretion  of  the  court.     [26  Stat.  L.  32.] 


An  act  granting  additional  quarantine  powers  and  imposing  additional 
duties  upon  the  Marine-Hospital  Service. 

[Act  of  Feb.  15,  1893,  ch.  114,  27  Stat.  L.  449.] 

[Sec.  1.]  [Vessels  from  foreign  ports  not  to  enter  in  violation  of  this 
act  or  State  health  laws.]  That  it  shall  be  unlawful  for  any  merchant  ship 
or  other  vessel  from  any  foreign  port  or  place  to  enter  any  port  of  the 
United  States  except  in  accordance  with  the  provisions  of  this  act  and  with 
such  rules  and  regulations  of  State  and  municipal  health  authorities  as 
may  be  made  in  pursuance  of,  or  consistent  with,  this  act;  and  any  such 
vessel  which  shall  enter,  or  attempt  to  enter,  a  port  of  the  United  States 
in  violation  thereof  shall  forfeit  to  the  United  States  a  sum,  to  be  awarded 
in  the  discretion  of  the  court,  not  exceeding  five  thousand  dollars,  which 
shall  be  a  lien  upon  said  vessel,  to  be  recovered  by  proceedings  in  the  proper 
district  court  of  the  United  States.  In  all  such  proceedings  the  United 
States  district  attorney  for  such  district  shall  appear  on  behalf  of  the 
United  States ;  and  all  such  proceedings  shall  be  conducted  in  accordance 
with  the  rules  and  laws  governing  cases  of  seizure  of  vessels  for  violation 
of  the  revenue  laws  of  the  United  States.     [27  Stat.  L.  449.] 

The  provisions  of  the  text  supersede  those  of  the  Act  of  April  29,  1876)  ch.  66,  entitled 
''An  Act  to  prevent  the  introduction  of  contagious  or  infectious  diseases  into  the  United 
States,"  section  1  of  which  was  as  follows:  "That  no  vessel  or  vehicle  coming  from 
any  foreign  port  or  country  where  any  oontagious  or  infectious  disease  may  exist,  and 
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no  vessel  or  vehicle  conveying  any  person  or  persons,  merchandise  or  animals,  affected 
with  any  infectious  or  contagious  disease,  shall  enter  any  port  of  the  United  States  or 
pass  the  boundary  line  between  the  United  States  and  any  foreign  country,  contrary  to 
the  quarantine  laws  of  any  one  of  said  United  States,  into  or  through  the  jurisdiction 
of  which  said  vessel  or  vehicle  may  pass,  or  to  which  it  ia  destined,  or  except  in  the 
manner  and  subject  to  the  regulations  to  be  prescribed  as  hereinafter  provided."  [20 
Stat,  L.  87.} 

Sections  2,  3,  and  4  of  said  Act  of  April  29,  1879,  ch.  66,  were  directly  repealed  by 
the  Act  of  June  2,  1879,  ch.  11,  8  9,  21  Stat.  L,  7,  entitled  "An  act  to  prevent  the 
introduction  of  contagious  or  infectious  diseases  into  the  United  States.**  Section  10 
of  that  Act  provided  that  "  this  act  shall  not  continue  in  force  for  a  longer  period  than 
-four  years  from  the  date  of  its  approval."  The  Act  of  June  2,  1879,  expired  therefore 
by  limitation  on  June  2,  1883.  In  1892  it  was  ruled  by  Attorney-General  Miller  that 
the  repealed  sections  (2,  3,  and  4)  were  revived  by  the  expiration  of  the  repealing  Act 
by  its  own  limitation.  20  Op.  Atty.-Gen.  467.  See  article  on  "  Statutes  and  Statutory 
Construction,"  vol.  1,  p.  3. 

However,  said  sections  2,  3,  and  4  were  superseded  by  the  following  sections  2,  3,  and 
4  of  the  Act  of  Feb.  15,  1893,  ch.  114,  and  are  noted  thereunder. 
Section  6  of  said  Act  repealed  all  laws  inconsistent  therewith. 
See  R.  S.  sees.  4792-4796,  aupra,  p,  542  et  seq. 

Punishment  for  violation  of  this  Act. —  power  of  the  states  to  pass  them.     (See 

See  section  1  of  the  Act  of  Aug.  1,  1888,  notes  under  R.  S.  sec.  4792,  supra,  p.  542.) 

ch.  727,  supra,  p.  546.  Morgan's     Steamship     Co.    v.    Louisiana 

Adoption   of   state  quarantine  laws. —  Board  of  Health,    (1986)    118  U.  S.  455, 

This  statute  shows  clearly  the  intention  6   S.    Ct.    1114,   30   U.   S;    (L.   ed.)    237. 

of  Congress  to  adopt  sti&te  quarantine  See  also  (1892)  20  Op.  Atty.-Gen.  468. 
laws  or  regulations,  or  to  recognize  the 

Sec.  2.  [Bill  of  health  from  consul  —  medical  officer  at  consulate  — 
penalty  for  vessel  clearing  without  bill  of  health  —  proceedings,  excep- 
tions.] That  any  vessel  at  any  foreign  port  clearing  for  any  port  or  place 
in  the  United  States  shajl  be  required  to  obtain  from  the  consul,  vice-consul, 
or  other  consular  oflScer  of  the  United  States  at  the  port  of  departure,  or 
from  the  medical  oflScer  where  such  officer  has  been  detailed  by  the  Presi- 
dent for  that  purpose,  a  bill  of  health,  in  duplicate,  in  the  form  prescribed 
by  the  Secretary  of  the  Treasury,  setting  forth  the  sanitary  history  and 
condition  of  said  vessel,  and  that  it  has  in  all  respects  complied  with  the 
rules  and  regulations  in  such  cases  prescribed  for  securing  the  best  sanitary 
condition  of  the  said  vessel,  its  cargo,  passengers,  and  crew ;  and  said  con- 
sular or  medical  officer  is  required,  before  granting  such  duplicate  bill  of 
health,  to  be  satisfied  that  the  matters  and  things  therein  stated  are  true ; 
and  for  his  services  in  that  behalf  he  shall  be  entitled  to  demand  and  receive 
such  fees  as  shall  by  lawful  regulation  be  allowed,  to  be  accounted  for  as  is 
required  in  other  cases.  The  President,  in  his  discretion,  is  authorized  to 
detail  any  medical  officer  of  the  Government  to  serve  in  the  office  of  the 
consul  at  any  forign  port  for  the  purpose  of  furnishing  information  and 
making  the  inspection  and  giving  the  bills  of  health  hereinbefore  mentioned. 
Any  vessel  clearing  and  sailing  from  any  such  port  without  such  bill  of 
health,  and  entering  any  port  of  the  United  States,  shall  forfeit  to  the 
United  States  not  more  than  five  thousand  dollars,  the  amount  to  be  deter- 
mined by  the  court,  which  shall  be  a  lien  on  the  same,  to  be  recovered  by 
proceedings  in  the  proper  district  court  of  the  United  States.  In  all 
such  proceedings  the  United  States  district  attorney  for  such  district 
shall  appear  on  behalf  of  the  United  States;  and  all  such  proceedings  shall 
be  conducted  in  accordance  with  the  rules  and  laws  governing  cases  of 
seizure  of  vessels  for  violation  of  the  revenue  laws  of  the  United  States. 

The  provisions  of  this  section  shall  not  apply  to  vessels  plying  between 
foreign  ports  on  or  near  the  frontiers  of  the  United  States  and  ports  of  the 
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United  States  adjacent  thereto  j  but  the  Secretary  of  the  Treasury  is  hereby 
authorized,  when,  in  his  discretion,  it  is  expedient  for  the  preservation  of 
the  public  health,  to  establish  regulations  governing  such  vessels.  [27  Stat. 
L.  450,  as  amended  by  28  Stat.  L.  372.] 

The  last  paraflrraph  of  this  section  as  above  ffiven  was  added  by  the  Act  of  April  18, 
1894,  ch.  300. 

The  Act  of  April  29,  1879,  ch.  66,  §  2,  which  was  superseded  by  the  provisions  of  the 
text,  was  as  follows: 

"Sec.  2.  That  whenever  any  infectious  or  contagious  disease  shall  appear  in  any 
foreign  port  or  country,  and  whenever  any  vessel  shall  leave  any  infected  foreign  port, 
or,  having  on  board  goods  or  passengers  coming  from  any  place  or  district  infected 
with  cholera  or  yellow  fever,  shall  leave  any  foreign  port,  bound  for  any  port  in  the 
United  States,  the  consular  officer,  or  other  representative  of  the  United  States  at  or 
nearest  such  foreign  port  shall  immediately  give  information  thereof  to  the  Supervising 
Surgeon-General  of  the  Marine  Hospital  Service,  and  shall  report  to  him  the  name,  the 
date  of  departure,  and  the  port  of  destination  of  such  vessel;  and  shall  also  make  the 
same  report  to  the  health  officer  of  the  port  of  destination  in  the  United  States,  and 
the  consular  officers  of  the  United  States  shall  make  weekly  reports  to  him  of  the 
sanitary  condition  of  the  ports  at  which  they  are  respectively  stationed;  and  the  said 
Surgeon-General  of  the  Marine-Hospital  Service  shall,  under  the  direction  of  the  Secre- 
tary of  the  Treasury,  be  charged  with  the  execution  of  the  provisions  of  this  act, 
and  shall  frame  all  needful  rules  and  regulations  for  that  purpose,  which  rules  and 
regulations,  shall  be  subject  to  the  approval  of  the  President,  but  such  rules  and 
regulations  shall  not  conflict  with  or  impair  any  sanitary  or  quarantine  laws  or  regu- 
lations of  any  State  or  municipal  authorities  now  existing  or  which  may  hereafter 
be  enacted."    [20  Stat.  L.  S8,] 

See  the  note  to  section  1  of  the  Act  given  in  the  text,  supra,  p.  548. 

The  rules  and  regulations  authorised  by  with  by  a  vessel  which  fails  to  obtain  a 

this  statute  must  be  subject  to  the  limita-  bill  of  health  at  the  port  of  departure, 

tion  of  th«  provisions  in  section  5  of  this  but  procures  one  at  a  port  at  which  she 

Act,  infra,  p.  553,  that  they  do  not  interfere  stops  on  the  voyage.    The  Dago,  (€.  G.  A. 

with  state  laws.    This  does  not  mean  that  1894)   61  Fed!  986,  8  U.  S.  App.  612,  10 

nothing  can  be  done  except  what  is  author-  0.  O.  A.  224.    But  see  The  African  Prince, 

ized  by  the  state  law,  but  it  is  competent  (D.  G.  Mass.  1914)  212  Fed.  562,  wherein 

for  the  federal  regulations  to  impose  ad-  the  foregoing  decision  (The  Dago,  (G.  G. 

ditional  restrictions,  as,  where  the  local  A.  4th  Gir.  1894)    61  Fed.  986,  8  U.  S. 

laws    or    rules    prescribe    a   quarantine  App.  612,  10  G.  G.  A.  224)  was  pronounced 

period  which  is  deemed  too  short,  a  longer  dictum,  unnecessary  to  the  decision  of  the 

period  may  be  prescribed,  the  regulations  case  and,  as  the  record  showed,  not  greatly 

carefully  provicfing  that  the  federal  juris-  considered.     In   The   African   Prince  the 

diction  should  attach  upon  the  expiration  court  held  that  this  act  applies  to  a  given 

of  state  action.     (1892)  20  Op.  Atty.-Gen.  case  only  where  the  vewel  ^cleared  "  from 

468.     See  also   (1892)   ^  Op.  Atty.-Gen.  a  foreign  port  for  a  port  or  place  in  the 

466.  United  States,   and  that  where  a  vessel 

Clearing  — bill    of   health .  at    port    of  "sailing   from"   or   "leaving   a   foreign 

departure. —  The  statute  requires  any  ves-  port "  calls  at  intermediate  foreign  ports 

sel  at  any  forei^  port,  clearing  for  any  before  reaching  the  United  States,  she  is 

port  in  the  United  States,   to  obtain  a  not  bound  to  take  a  bill  of  health  from 

bill  of  health  at  the  port  from  which  it  the   United   States   authorities  at   every 

so  clears  and  departs,  and  is  not  complied  port  at  which  she  touches. 

Sec.  3.  [Quarantine  rules  and  regulations.]  that  the  Supervising  Sur- 
geon-General of  the  Marine  Hospital  Service  shall,  immediately  after  this 
act  takes  effect,  examine  the  quarantine  regulations  of  all  State  and  munic- 
ipal boards  of  health,  and  shall,  under  the  direction  of  the  Secretary  of  the 
Treasury,  co-operate  with  and  aid  State  and  municipal  boards  of  health  in 
the  execution  and  enforcement  of  the  rules  and  regulations  of  such  boards 
and  in  the  execution  and  enforcement  of  the  rules  and  regulations  made 
by  the  Secretary  of  the  Treasury  to  prevent  the  introduction  of  contagious 
or  infectious  diseases  into  the  United  States  from  foreign  countries,  and 
into  one  State  or  Territory  or  the  District  of  Columbia  from  another  State 
or  Territory  or  the  District  of  Columbia;  and  all  rules  and  regulations 
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made  by  the  Secretary  of  the  Treasury  shall  operate  uniformly  and  in  no 
manner  discriminate  against  any  port  or  place;  and  at  such  ports  and 
places  within  the  United  States  as  have  no  quarantine  regulations  under 
State  or  municipal  authority,  where  such  regulations  are,  in  the  opinion 
of  the  Secretary  of  the  Treasury,  necessary  to  prevent  the  introduction  of 
contagious  or  infectious  diseases  into  the  United  States  from  foreign  coun- 
tries, or  into  one  State  or  Territory  or  the  District  of  Columbia  from 
another  State  or  Territory  or  the  District  of  Columbia,  and  at  such  ports 
and  places  within  the  United  States  where  quarantine  regulations  exist 
under  the  authority  of  the  State  or  municipality  which,  in  the  opinion  of 
the  Secretary  of  the  Treasury,  are  not  suflScient  to  prevent  the  introduc- 
tion of  such  diseases  into  the  United  States,  or  into  one  State  or  Territory 
or  the  District  of  Columbia  from  another  State  or  Territory  or  the  District 
of  Columbia,  the  Secretary  of  the  Treasury  shall,  if  in  his  judgment  it  is 
necessary  and  proper,  make  such  additional  rules  and  regulations  as  are 
necessary  to  prevent  the  introduction  of  such  diseases  into  the  United 
States  from  foreign  countries,  or  into  one  State  or  Territory  or  the  District 
of  Columbia  from  another  State  or  Territory  or  the  District  of  Columbia, 
and  when  said  rules  and  regulations  have  been  made  they  shall  be  promul- 
gated by  the  Secretary  of  the  Treasury  and  enforced  by  the  sanitary 
authorities  of  the  States  and  municipalities,  where  the  State  or  municipal 
health  authorities  will  undertake  to  execute  and  enforce  them ;  but  if  the 
State  or  municipal  authorities  shall  fail  or  refuse  to  enforce  said  rules  and 
regulations  the  President  shall  execute  and  enforce  the  same  and  adopt 
such  measures  as  in  his  judgment  shall  be  necessary  to  prevent  the  intro- 
duction or  spread  of  such  diseases,  and  may  detail  or  appoint  ofiBcers  for 
that  purpose.  The  Secretary  of  the  Treasury  shall  make  such  rules  and 
regulations  as  are  necessary  to  be  observed  by  vessels  at  the  port  of 
departure  and  on  the  voyage,  where  such  vessels  sail  from  any  foreign 
port  or  place  to  any  port  or  place  in  the  United  States,  to  secure  the  best 
sanitary  condition  of  such  vessel,  her  cargo,  passengers,  and  crew;  which 
shall  be  published  and  communicated  to  and  enforced  by  the  consular 
ofiScers  of  the  United  States.  None  of  the  penalties  herein  imposed  shall 
attach  to  any  vessel  or  owner  or  officer  thereof  until  a  copy  of  this  act, 
with  the  rules  and  regulations  made  in  pursuance  thereof,  has  been  posted 
up  in  the  office  of  the  consul  or  other  consular  officer  of  the  United  States 
for  ten  days,  in  the  port  from  which  said  vessel  sailed ;  and  the  certificate 
of  such  consul  or  consular  officer  over  his  official  signature  shall  be  compe- 
tent evidence  of  such  posting  in  any  court  of  the  United  States.  [27  Siai, 
L.  450.] 

The  Act  of  April  29,  1878,  ch.  66,  §  3,  which  was  in  effect  superseded  by  the  provi- 
sions of  the  text,  was  as  follows : 

"Sbo,  3.  That  it  shall  be  the  duty  of  the  medical  officers  of  the  Marine-Hospital 
Service  and  of  customs-officers  to  aid  in  the  enforcement  of  the  national  quarantine 
rules  and  regulations  established  under  the  preceding  section;  but  no  additional  com- 
pensation shall  be  allowed,  said  officers  by  reason  of  such  services  as  they  may  be 
required  to  perform  under  this  act,  except  actual  and  necessary  traveling  expenses." 
[20  Btai,  L.  38,] 

See  the  note  to  section  1  of  the  Act  given  in  the  text,  supra,  p.  548. 

As  to  the  change  in  the  designation  of  the  Marine-Hospital  Service  and  the  Super- 
vising Surgeon-General,  see  the  notes  to  the  Act  of  Aug.  14,  1912,  ch.  288,  |  1,  8vi>raf 
p.  534. 

State  quarantine  systems. — ^A  Louisiana  of  health,  in  its  discretion,  to  prohibit 
statute  gave  authority  to  the  state  board      the  introduction  into  any  infected  portion 
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of    the   state,    persons   acclimated,    unac-  811,  46  U.  S.  (L.  ed.)  1209.    See  Louisiaiia 

climated,  or  said  to  be  immune,  when  in  v.  Texas,    (lflK)0)    176  U.  S.  1,  20  S.  Ct. 

its  judgment  the  introduction  of  such  per-  251,  44  U.  S.   (L.  ed.)    347;  Minneapolis, 

sons  would  add  to  or  increase  the  preva-  etc.,  R.  Co.  v.  Milner,  (1893)  57  Fed.  276. 

lence  of  the  disease.     The  state  Supreme  Regulations. —  Regulations  with  respect 

Court  held  that  it  empowered  the  board  to  quarantining  against  yellow  fever,  pro- 

to  exclude  healthy  persons  from  a  locality  viding   for   an   exception   in   the   case   of 

infected  with  a  contagious  or  infectious  ^Wessels  bound  for  ports  in  the  United 

disease,  and  this  power  was  intended  to  States  north  of  the  southern  boundary  of 

apply  to  persons  seeking  to  enter  the  in-  Maryland,   with   good   sanitary  condition 

fected  place,  whether  they  came  from  with-  and  history,  havine  had  no  sickness  on 

out  or  from  within  the  state.     Such  a  board  at  ports  of  departure,  en  route,  or 

statute,  so  construed,  was  held  not  void  on  arrival,  provided  they  have    been  five 

as  being  an  interference  with   interstate  days  from  last  infected  or  suspected  port/' 

and   foreign  commerce.     So   far    as   this  were  held  not  to  constitute  a  discrimiua- 

statute  was  concerned,  it  "  did  not  con-  Uon  within  the  meaning  of  this  statute, 

template   the   overthrow   of   the   existing  (1896)  21  Op.  Atty.-Gen.  446. 

state  quarantine  systems  and  the  abroga-  The  inspection  of  maritime  quarantines, 

tion  of  the  powers  on  the  subject  of  health  state  and  local  as  well  as  national,  may  be 

and   quarantine   exercieed   by    the   states  the  proper  subject  of  Treasury  regulations, 

from    the   beginning,   because   the    enact-  (1893)   20  Op.  Atty.-Oen.  645. 

ment  of  state  laws  on  these  subjects  would  The  Act  of  March  ay,  1890,  supra,  p.  547, 

in   particular  instances   affect  interstate  is  not  repealed  or  modified  by  the  general 

and  foreign  conunerce."    Compagnie  Fran-  provisions  of  this  statute.     ( 1898 )  22  Op. 

caise,   etc.   v,   Louisiana   State   Board   of  Atty.-(3en.  106. 
Health,   (1902)    186  U.  S.  380,  22  S.  Ct. 

Sec.  4.  [Duties  of  former  Uarine  hospital  Service  —  coiuralar  and 
sanitary  reports.]  That  it  shall  be  the  duty  of  the  supervising  Surgeon- 
Gteneral  of  the  Marine  Hospital  Service,  under  the  direction  of  the  Secre- 
tary of  the  Treasury,  to  perform  all  the  duties  in  respect  to  quarantine 
and  quarantine  regulations  which  are  provided  for  by  this  act,  and  to 
obtain  information  of  the  sanitary  condition  of  foreign  ports  and  places 
from  which  contagious  and  infectious  diseases  are  or  may  be  imported 
into  the  United  States,  and  to  this  end  the  consular  officer  [s]  of  the  United 
States  at  such  ports  and  places  as  shall  be  designated  by  the  Secretary  of 
the  Treasury  shall  make  to  the  Secretary  of  the  Treasury  weekly  reports 
of  the  sanitary  condition  of  the  ports  and  places  at  which  they  are  respec- 
tively stationed,  according  to  such  forms  as  the  Secretary  of  the  Treasur>' 
shall  prescribe ;  and  the  Secretary  of  the- Treasury  shall  also  obtain,  through 
all  sources  accessible,  including  State  and  municipal  sanitary  authorities 
throughout  the  United  States,  weekly  reports  of  the  sanitary  condition  of 
ports  and  places  within  the  United  States,  and  shall  prepare,  publish,  and 
transmit  to  collectors  of  customs  and  to  State  and  municipal  health  officers 
and  other  sanitarians  weekly  abstracts  of  the  consular  sanitary  reports  and 
other  pertinent  information  received  by  him,  and  shall  also,  as  far  as  he 
may  be  able,  by  means  of  the  voluntary  co-operation  of  State  and  municipal 
authorities,  of  public  associations,  and  private  persons,  procure  informa- 
tion relating  to  the  climatic  and  other  conditions  affecting  the  public  health, 
and  shall  make  an  annual  report  of  his  operations  to  Congress,  with  such 
recommendations  as  he  may  deem  important  to  the  public  interest.  [27 
Stat.  L.  451.] 

Sections  4  and  5  of  the  Act  of  April  29,  1878,  ch.  66,  which  were  in  effect  superseded 
by  the  provisions  of  the  text,  were  as  follows: 

**  Seo.  4.  That  the  Surgeon-General  of  the  Marine-Hospital  Service  shall,  upon  receipt 
of  information  of  the  departure  of  any  vessel,  goods,  or  passengers  from  infected  places 
to  any  port  in  the  United  States,  immediately  notify  the  proper  State  or  municipal  and 
United  States  officer  or  officers  at  the  threatened  port  of  destination  of  the  vessel,  and 
shall  prepare  and  transmit  to  the  medical  officers  of  the  Marine-Hospital  Service,  to 
collectors  of  customs,  and  to  the  State  and  municipal  health  authorities  in  the  United 
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States,  weekly  abetracts  of  the  consular  sanitary  reports  and  other  pertinent  informa- 
tion received  by  him."     [20  Stat,  L.  58.] 

*'  Sec.  5.  That  whenever,  at  any  port  of  the  United  States,  any  State  or  municipal 
quarantine  system  may  now,  or  may  hereafter  exist,  the  officers  or  agents  of  such  system 
shall,  upon  the  application  of  the  respective  State  or  municipal  authorities,  be  author- 
ized and  empowered  to  act  as  officers  or  agents  of  the  national  quarantine  system,  and 
shall  be  clothed  with  all  the  powers  of  United  States  officers  for  quarantine  purposes, 
but  shall  receive  no  pay  or  emoluments  from  the  United  States.  At  all  other  ports 
where,  in  the  opinion  of  the  Secretary  of  the  Treasury,  it  shall  be  deemed  necessary 
to  establish  quarantine,  the  medical  officers  or  other  agents  of  the  Marine-Hospital 
Service  shall  perform  such  duties  in  the  enforcement  of  the  quarantine  rules  and  regu- 
lations as  may  be  assigned  them  by  the  Surgeon-General  of  that  service  under  this  act: 
Provided,  That  there  shall  be  no  interference  in  any  manner  with  any  quarantine 
laws  or  regulations  as  they  now  exist  or  may  hereafter  be  adopted  under  State  laws." 
[20  Stat.  L.  58.] 

See  the  notes  to  section  1  of  the  Act  given  in  the  text,  supra,  p.  648. 

As  to  the  change  in  designation  of  the  Marine-Hospital  Service  and  the  Supervising 
Surgeon-General,  see  the  notes  to  the  Act  of  Aug.  14,  1912,  ch.  288,  f  1,  sxtpra,  p.  534. 

Sbc.  5.  [BTdes  to  seenre  sanitary  conditions  of  vessels,  etc.]  That  the 
Secretary  of  the  Treasury  shall  from  time  to  time  issue  to  the  consular 
officers  of  the  United  States  and  to  the  medical  officers  serving  at  any 
foreign  port,  and  otherwise  make  publicly  known,  the  rules  and  regulations 
made  by  him,  to  be  used  and  xjomplied  with  by  vessels  in  foreign  ports,  for 
securing  the  best  sanitary  conditions  of  such  vessels,  their  cargoes,  passen- 
gers, and  crew,  before  their  departure  for  any  port  in  the  United  States, 
and  in  the  course  of  the  voyage ;  and  all  such  other  rules  and  regulations 
as  shall  be  observed  in  the  inspection  of  the  same  on  the  arrival  thereof 
at  any  quarantine  station  at  the  port  of  destination,  and  for  the  disinfection 
and  isolation  of  the  same,  and  the  treatment  of  cargo  and  persons  on  board, 
so  as  to  prevent  the  introduction  of  cholera,  yellow  fever,  or  other  con- 
tagious or  infectious  diseases;  and  it  shall  not  be  lawful  for  any  vessel  to 
enter  said  port  to  discharge  its  cargo,  or  land  its  passengers,  except  upon  a 
certificate  of  the  health  officer  at  such  quarantine  station  certifying  that 
said  rules  and  regulations  have  in  all  respects  been  observed  and  complied 
with,  as  well  on  his  part  as  on  the  part  of  the  said  vessel  and  its  master, 
in  respect  to  the  same  and  to  its  cargo,  passengers,  and  crew;  and  the 
master  of  every  such  vessel  shall  produce  and  deliver  to  the  collector  of 
customs  at  said  port  of  entry,  together  with  the  other  papers  of  the  vessel, 
the  said  bills  of  health  required  to  be  obtained  at  the  port  of  departure 
and  the  certificate  herein  required  to  be  obtained  from  the  health  officer 
at  the  port  of  entry ;  and  that  the  bills  of  health  herein  prescribed  shall  be 
considered  as  part  of  the  ship's  papers,  and  when  duly  certified  to  by  the 
proper  consular  or  other  officer  of  the  United  States,  over  his  official  signa- 
ture and  seal,  shall  be  accepted  as  evidence  of  the  statements  therein  con- 
tained in  any  court  of  the  United  States.     [27  Stat.  L.  45L] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  548. 

Sec.  6.  [Infected  vesselB.]  That  on  the  arrival  of  an  infected  vessel  at 
any  port  not  provided  with  proper  facilities  for  treatment  of  the  same,  the 
Secretary  of  the  Treasury  may  remand  said  vessel,  at  its  own  expense,  to 
the  nearest  national  or  other  quarantine  station,  where  accommodations 
and  appliances  are  provided  for  the  necessary  disinfection  and  treatment  of 
the  vessel,  passengers,  and  cargo;  and  after  treatment  of  any  infected 
vessel  at  a  national  quarantine  station,  and  after  certificate  shall  have  been 
given  by  the  United  States  quarantine  officer  at  said  station  that  the  vessel, 
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cargo,  and  passengers  are  each  and  all  free  from  infectious  disease,  or 
danger  of  conveying  the  same,  said  vessel  shall  be  admitted  to  entry  to  any 
port  of  the  United  States  named  within  the  certificate.  But  at  any  ports 
where  suflScient  quarantine  provision  has  been  made  by  State  or  local 
authorities  the  Secretary  of  the  Treasury  may  direct  vessels  bound  for  said 
ports  to  undergo  quarantine  at  said  State  or  local  station.  [27  Stat.  L. 
452.] 

See  the  notes  to  section  1  of  this  Act,  9V/pra,  p.  548. 

Sec.  7.  [Immigration  may  be  suspended.]  That  whenever  it  shall  be 
shown  to  the  satisfaction  of  the  President  that  by  reason  of  the  existence  of 
cholera  or  other  infectious  or  contagious  diseases  in  a  foreign  country  there 
is  serious  danger  of  the  introduction  of  the  same  into  the  United  States, 
and  that  notwithstanding  the  quarantine  defense  this  danger  is  so  increased 
by  the  introduction  of  persons  or  property  from  such  country  that  a  sus- 
pension of  the  right  to  introduce  the  same  is  demanded  in  the  interest  of 
the  public  health,  the  President  shall  have  power  to  prohibit,  in  whole  or  in 
part,  the  introduction  of  persons  and  property  from  such  countries  or 
places  as  he  shall  designate  and  for  such  period  of  time  as  he  may  deem 
necessary.    [27  Stat.  L.  452.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  548. 

Sec.  8.  [Ck>mpen8ation  for  use  of  State  buildings,  etc.]  That  whenever 
the  proper  authorities  of  a  State  shall  surrender  to  the  United  States  the 
use  of  the  buildings  and  disinfecting  apparatus  at  a  State  quarantine  sta- 
tion, the  Secretary  of  the  Treasury  shall  be  authorized  to  receive  them  and 
to  pay  a  reasonable  compensation  to  the  State  for  their  use,  if,  in  his 
opinion,  they  are  necessary  to  the  United  States.    [27  Stat.  L.  452.] 

See  the  notes  to  section  1  of  this  Act,  aupra,  p.  548. 

Seo.  9.  [National  Board  of  Health  abolished.]  That  the  act  entitled 
**An  act  to  prevent  the  introduction  of  infectious  or  contagious  diseases 
into  the  United  States,  and  to  establish  a  national  board  of  health," 
approved  March  third,  eighteen  hundred  and  seventy-nine,  be,  and  the 
same  is  hereby,  repealed.  And  the  Secretary  of  the  Treasury  is  directed 
to  obtain  possession  of  any  property,  furniture,  books,  paper,  or  records 
belonging  to  the  United  States  which  are  not  in  the  possession  of  an  ofScer 
of  the  United  States  under  the  Treasury  Department  which  were  formerly 
in  the  use  of  the  National  Board  of  Health  or  any  oflftcer  or  employee 
thereof.     [27  Stat.  L.  452.] 

For  review  of  legislation  relative  to  national  board  of  health,  see  note  to  Res.  of  June 
14,  1879,  No.  6,  given  supra,  p.  646. 

Skg.  10.  [Grounds  and  anchorages  for  vessels  —  penalty  for  trespass- 
ing—  penalty  for  violating  contagions  disease  regulations.]  That  the 
Supervising  Surgeon-General,  with  the  approval  of  the  Secretary  of  the 
Treasury,  is  authorized  to  designate  and  mark  the  boundaries  of  the  quar- 
antine grounds  and  quarantine  anchorages  for  vessels  which  are  reserved 
for  use  at  each  United  States  quarantine  station ;  and  any  vessel  or  o£Scer 
of  any  vessel  or  other  person,  other  than  State  or  municipal  health  or 
quarantine  officers,  trespassing  or  otherwise  entering  upon  such  grounds 
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or  anchorages  in  disregard  of  the  quarantine  rules  and  regulations,  or 
without  permission  of  the  officer  in  charge  of  such  station,  shall  be  deemed 
guilty  of  a  misdemeanor  and  subject  to  arrest,  and  upon  conviction  thereof 
be  punished  by  a  fine  of  not  more  than  three  hundred  dollars  or  imprison- 
ment for  not  more  than  one  year,  or  both,  in  the  discretion  of  the  court. 
Any  master  or  owner  of  any  vessel,  or  any  person  violating  any  provision  of 
this  Act  or  any  rule  or  regulation  made  in  accordance  with  this  Act,  relat- 
ing to  inspection  of  vessels  or  relating  to  the  prevention  of  the  introduction 
of  contagious  or  infectious  diseases,  or  any  master,  owner,  or  agent  of  any 
vessel  making  a  false  statement  relative  to  the  sanitary  condition  of  said 
vessel  or  its  contents  or  as  to  the  health  of  any  passenger  or  person  thereon, 
shall  be  deemed  guilty  of  a  misdemeanor  and  subject  to  arrest,  and  upon 
conviction  thereof  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars  or  imprisonment  for  not  more  than  one  year,  or  both,  in  the  discre- 
tion of  the  court.    [31  Stat.  L.  1086.] 

This  and  the  following  sections  11  and  12  were  added  to  this  Act  by  the  Act  of  March 
3,  1901,  ch.  836,  31  Stat.  L.  1086. 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  548. 

As  to  the  change  in  designation  of  the  Supervising  Surgeon-General,  see  the  notes  to 
the  Act  of  Aug.  14,  1912,  ch.  288,  fi  1,  supra,  p.  534. 

Subsequent  provisions'  relating  to  the  establishment  of  quarantine  stations  were  made 
by  the  Act  of  July  19,  1906,  ch.  3433,  infra,  this  page,  which  by  section  4  thereof 
infra,  p.  657,  made  punishable  violations  of  the  provisions  of  the  text. 

Seo.  11.  [Vessel  from  foreign  port  without  bill  of  health  —  subject  to 
quarantine  measures.]  That  any  vessel  sailing  from  any  foreign  port  with- 
out the  bill  of  health  required  by  section  two  of  this  Act,  and  arriving 
within  the  limits  of  any  collection  district  of  the  United  States,  and  not 
entering  or  attempting  to  enter  any  port  of  the  United  States,  shall  be  sub- 
ject to  such  quarantine  measures  as  shall  be  prescribed  by  regulations  of 
the  Secretary  of  the  Treasury,  and  the  cost  of  such  measures  shall  be  a  lien 
on  said  vessel,  to  be  recovered  by  proceedings  in  the  proper  district  court 
of  the  United  States  and  in  the  manner  set  forth  above  as  regards  vessels 
from  foreign  ports  without  bills  of  health  and  entering  any  port  of  the 
United  States.    [31  Stat.  L.  1086.] 

See  note  to  section  10  of  this  Act,  supra,  this  page. 

Sec.  12.  [Medical  officers  may  administer  oaths,  etc.]  That  the  medical 
oflScers  of  the  United  States,  duly  clothed  with  authority  to  act  as  quaran- 
tine oflScers  at  any  port  or  place  within  the  United  States,  and  when  per- 
forming the  said  duties,  are  hereby  authorized  to  take  declarations  and 
administer  oaths  in  matters  pertaining  to  the  administration  of  the  quaran- 
tine laws  and  regulations  of  the  United  States.     [31  Stat.  L.  1086.] 

See  note  to  section  10  of  this  Act,  supra,  this  page. 


An  Act  To  further  protect  the  public  health  and  make  more  effective  the 

national  quarantine. 

[Act  of  June  19,  1906,  ch.  3433,  34  Stat.  L.  299.] 

[Seo.  1.]  [National  quarantine  —  control  of  stations,  etc.  —  establish- 
ment  of  yellow  fever  stations  —  detention  stations.]  That  the  Secretary 
of  the  Treasury  shall  have  the  control,  direction,  and  management  of  all 
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quarantine  stations,  grounrds,  and  anchorages  established  by  authority  of 
the  United  States,  and  as  soon  as  practicable  after  the  approval  of  this  Act 
shall  select  and  designate  such  suitable  places  for  them  and  establish  the 
same  at  such  points  on  or  near  the  coast  line  of  the  United  States  or  the 
border  of  the  United  States  and  a  foreign  country,  as  in  his  judgment 
are  best  suited  for  the  same  and  necessary  to  prevent  the  introduction  of 
yellow  fever  into  the  United  States,  and,  in  his  discretion,  he  may  also 
establish  at  the  group  of  islands  known  as  the  Dry  Tortugas,  at  the  western 
end  of  the  Florida  reef,  and  at  such  other  point  or  i>oints  on  or  near  the 
coast  line  of  the  United  States  (not  to  exceed  four  in  the  aggregate)  as 
he  deems  necessary,  quarantine  grounds,  stations,  and  anchorages,  whereat 
or  whereto  infected  vessels  bound  for  any  port  in  the  United  States  may 
be  detained  or  sent  for  the  purpose  of  being  disinfected,  having  their  cargoes 
disinfected  and  discharged,  if  necessary,  and  their  sick  treated  in  hospitals 
until  all  danger  of  infection  or  contagion  from  such  vessels,  their  cargoes, 
passengers,  or  crews  has  been  removed,    [34  Stat.  L.  299.] 

This  is  known  as  the  *'  Quarantine  Act  of  1906." 

Sec.  2.  [Transfer  of  tittle  from  other  departments^  etc.  —  purchase  of 
private  titles  —  condemnation  —  control  of  stations.]  That  in  cases  in 
which  the  title  to  the  land  and  water  so  selected  and  designated  is  in  the 
United  States  it  shall  be  the  duty  of  the  department,  bureau,  or  oflScial  of 
the  United  States  having  custody  or  possession  of  such  land  and  water,  or 
any  part  thereof,  not  used  by  the  Government  for  other  purposes  desig- 
nated by  law,  or  possession  of  said  Dry  Tortugas  Islands,  on  demand  of 
the  Secretary  of  the  Treasury,  to  deliver  the  same  into  his  custody  and 
possession  for  the  use  of  the  Public  Health  and  Marine-Hospital  Service, 
evidencing  such  delivery  by  a  suitable  instrument  in  writing  to  be  delivered 
to  the  Secretary  of  the  Treasury.-  That  in  cases  in  which  the  title  to  such 
land  and  water,  or  any  part  thereof,  is  in  any  other  owner  than  the  United 
States  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  secure  the 
title  and  possession  of  the  same  to  the  United  States  for  the  use  of  the 
Public  Health  and  Marine-Hospital  Service  of  the  United  States,  by  pur- 
chase at  a  reasonable  price,  if  possible;  but  if,  in  his  judgment,  the  price 
demanded  for  such  property  be  excessive,  he  is  hereby  authorized  to  apply 
to  the  Attorney-General  of  the  United  States  to  cause  to  be  instituted,  in 
the  proper  tribunal,  condemnation  proceedings  in  the  name  of  the  United 
States  for  the  purpose  of  acquiring  for  the  United  States  the  title  and  pos- 
session of  such  land  and  water,  and  said  Attorney-General  shall,  as  soon  as 
possible  after  such  application  by  the  Secretary  of  the  Treasury,  cause  such 
proceedings  to  be  instituted  and  conducted  to  a  conclusion,  and  the  custody 
and  possession  of  such  land  and  water,  when  duly  acquired  in  accordance 
with  the  award  made  in  such  condemnation  proceedings,  shall  be  delivered 
to  the  Secretary  of  the  Treasury  for  the  use  of  the  Public  Health  and 
Marine-Hospital  Service.    [34  Stat.  L.  299.] 

The  Public  Health  and  Marine-Hospital  Service  was  designated  the  Public  Health 
Service  by  the  Act  of  Aug.  14,  1912,  ch.  288,  §  1,  supra,  p.  534. 

Sec.  3.  [Publication  of  selection  of  sites,  etc.  —  establishment  of  sta- 
tions, disinfecting  plants,  etc.]    That  on  acquiring  possession  of  any  land  . 
and  water  in  accordance  with  the  provisions  of  this  Act  for  the  purpose  of 
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establishmg  thereat  a  quarantine  station  and  anchorage,  the  Secretary  of 
the  Treasury  shall  cause  to  be  published  in  such  newspapers  as  he  may 
think  proper,  once  a  week  for  four  successive  weeks,  a  notice  of  the  selection 
and  designation  of  such  places  for  quarantine  stations  and  anchorages,  with 
a  description  of  the  boundaries  of  such  quarantine  stations  and  anchorages, 
and  such  rules  and  regulations  as  he  shall  adopt  and  promulgate,  requiring 
vessels  with  yellow  fever  among  their  passengers  or  crews  to  go  to  specified 
quarantine  stations  and  anchorages,  to  be  dealt  with  there  before  visiting 
any  port  of  the  United  States.  He  shall  establish  at  such  quarantine  sta- 
tions and  anchorages  all  necessary  instrumentalities  for  disinfecting  vessels 
and  their  cargoes,  and  where  the  same  shall  be  required  shall  erect  the  neces- 
sary hospital  buildings  and  install  the  necessary  furniture  and  fittings  for 
receiving  and  treating  the  sick  among  the  passengers  and  crews  of  vessels 
going  to  such  quarantine  stations  and  anchorages,  and  provide  for  the 
separation  of  those  among  their  passengers  and  crews  who  are  suffering 
from  yellow  fever  from  those  who  are  in  good  health,  and  shall  further 
provide  for  doing  all  things  necessary  to  eradicate  such  disease  from  such 
vessels,  their  cargoes,  passengers,  and  crews.    [34  Stat.  L.  300.] 

Sec.  4.  [Punishment  for  unauthorized  entry  or  departure  from  stations 
—  piuiishment  of  owners  or  masters  of  vessels  violating  laws,  rules,  etc.] 

That  any  vessel,  or  any  officer  of  any  vessel,  or  other  person  other  than 
State  health  or  quarantine  officers,  entering  within  the  limits  of  any  quaran- 
tine grounds  and  anchorages,  or  any  quarantine  station  and  anchorage,  or 
departing  therefrom,  in  disregard  of  the  quarantine  rules  and  regulations 
or  without  the  permission  of  the  officer  in  charge  of  such  quarantine  ground 
and  anchorage,  or  of  such  quarantine  station  and  anchorage,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  three  hundred  dollars  or  by  imprisonment  for 
not  more  than  one  year,  or  both,  in  the  discretion  of  the  court.  That  any 
master  or  owner  of  any  vessel  violating  any  provision  of  this  Act,  or  any 
provision  of  an  Act  entitled  **  An  Act  granting  additional  p6wers  and  impos- 
ing additional  duties  on  the  Marine-Hospital  Service, ' '  approved  February 
fifteenth,  eighteen  hundred  and  ninety-three,  or  violating  any  rule  or  regu- 
lation made  in  accordance  with  this  Act  or  said  Act  of  February  fifteenth, 
eighteen  hundred  and  ninety-three,  relating  to  the  inspection  of  vessels, 
or  to  the  prevention  of  the  introduction  of  contagious  or  infectious  diseases 
into  the  United  States,  or  any  master,  owner,  or  agent  of  any  vessel  making 
a  false  statement  relative  to  the  sanitary  condition  of  such  vessel  or  its 
contents,  or  as  to  the  health  of  any  passenger  or  person  thereon  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on. conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  more  than  five  hundred  dollars  or  imprisonment  for 
not  more  than  one  year,  or  both,  in  the  discretion  of  the  court.  [34  Stat. 
L.  300.] 

The  Act  of  Feb.  16,  1893,  ch.  114,  mentioned  in  the  text,  is  given  supra,  p.  548  et  aeq. 

Sec.  5.  [Acceptance  of  state  or  municipal  stations  —  purchase.]  That 
in  any  place  where  a  quarantine  station  and  plant  is  already  established 
by  State  or  local  authorities  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury,  before  selecting  and  designating  a  quarantine  station  and  grounds 
and  anchorage  for  vessels,  to  examine  such  established  stations  and  plants. 
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with  a  view  of  obtaining  a  transfer  of  the  site  and  plants  to  the  United' 
States,  and  whenever  the  proper  authorities  shall  be  ready  to  transfer  the 
same  or  surrender  the  use  thereof  to  the  United  States,  the  Secretary  of  the 
Treasury  is  authorized  to  obtain  title  thereto  or  possession  and  use  thereof, 
and  to  pay  a  reasonable  compensation  therefor,  if,  in  his  opinion,  such  pur- 
chase or  use  will  be  necessary  to  the  United  States  for  quarantine  purposes 
and  the  quarantine  stations  established  by  authority  of  this  Act  shall,  when 
so  established,  be  used  to  prevent  the  introduction  of  all  quarantinable 
diseases.    [34  Stat,  L.  301,] 

Sec.  6.  [Jurisdiction  of  United  States.]  That  whenever  any  established 
station,  or  any  land  or  water,  or  any  part  thereof,  shall  be  acquired  by  the 
United  States  under  the  provisions  of  this  Act,  jurisdiction  over  the  same 
shall  be  ceded  to  the  United  States  by  any  State  in  which  the  same  is  situ- 
ated before  any  compensation  therefor  shall  be  paid.     [34  Stat.  L.  301.] 

Section  7  made  an  appropriation  for  the  purpose  of  carrying  out  the  provisiona  of 
this  Act.    It  is  omitted  as  temporary  and  executed. 


[Seo.  1.]  [Prevention  of  epidemics  —  appropriation  —  report  of  expen- 
ditures.] •  •  •  Prevention  of  epidemics :  To  enable  the  President,  in 
ease  only  of  threatened  or  actual  epidemic  of  cholera,  typhus  fever,  yellow 
fever,  smallpox,  bubonic  plague,  Chinese  plague  or  black  death,  or  trachoma, 
to  aid  State  and  local  boards,  or  otherwise,  in  his  discretion,  in  preventing 
and  suppressing  the  spread  of  the  same,  and  in  such  emergency  in  the 
execution  of  any  quarantine  laws  which  may  be  then  in  force,  $500,000 : 
Provided,  That  a  detailed  report  of  the  expenditures  hereunder  shall  annu- 
ally hereafter  be  submitted  to  Congress.    [38  Stat.  L.  837.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  76.  Similar 
provisions  have  appeared  in  like  Appro|)riation  Acts  for  previous  years,  and,  while  the 
appropriation  relates  only  to  the  particular  fiscal  year,  the  provisions  requiring  an 
annual  report  would  seem  to  be  permanent. 


HEPBURN  ACT 

See  Interstate  Commerce 


HEYBURN  ACT 

See  Food-  and  Drugs 


HOLIDAYS 

Res.  of  Jan.  6,  1885,  No.  5,  559. 

Holidays  vrith  Pay  for  Government  Employees,  559. 

Res.  of  Feb.  2S,  1887,  No.  6,  559. 

Holidays  for  per  Diem  Oovemment  Employees,  559. 

Ad  of  June  28,  18H,  ch.  118,  560. 
Labor  Day  a  Legal  Holiday,  560. 

Act  of  Jan.  12,  1895,  ch.  23,  560. 

Sec.  46.  Holidays  for  Employees  of  Printing  Office,  560. 

CSOSS-REFERENCS 
Meaning  of  Holiday  as  Used  in  the  Bankruptcy  Act,  see  BANKRUPTCY. 


Joint  rasolution  providing  for  the  payment  of  laborers  in  Oovemment 
employ  for  certain  holidays. 

[Res.  of  Jan.  6, 1885,  No.  5, 23  Stat.  L.  516.] 

[Holidays  with  pay  for  government  employees.]  That  the  employees  of 
the  Navy  Yard,  Government  Printing  Office,  Bureau  of  Printing  and 
Engraving,  and  all  other  per  diem  employees  of  the  Government  on  duty 
at  Washington,  or  elsewhere  in  the  United  States,  shall  be  allowed  the  fol- 
lowing holidays,  to  wit :  The  first  day  of  January,  the  twenty-second  day  of 
February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  December,  and 
such  days  as  may  be  designated  by  the  President  as  days  for  national 
thanksgiving,  and  shall  receive  the  same  pay  as  on  other  days.  [23  Stat. 
L.  516.] 

**  Memorial  "  or  '*  Decoration  Day  "  is  added  to  the  list  of  holidays  by  Res.  of  Feb.  23, 
1887,  No.  6,  inven  below. 

The  provisions  of  the  text  are  in  part  superseded  by  the  Act  of  Jan.  12,  1895,  ch.  23, 
I  46,  given  infra,  p.  560. 

Hot  appUcaUe  to  Phmppine  Islands.— (1904)  25  Op.  Atty.-Gen.  127. 


Joint  resolntion  providing  for  the  payment  of  per  diem  laborers  in  Gov- 
ernment employ  on  "  Memorial "  or  "  Decoration  Day  *'  and  the 
7onrth  day  of  Jnly  of  each  year  as  on  other  days. 

[Res.  of  Feb.  23,  1887,  No.  6,  24  Stat.  L.  6d4.] 

[Holidajrs  for  per  diem  government  employees.]  That  all  per  diem 
employees  of  the  Government,  on  duty  at  Washington  or  elsewhere  in  the 
United  States,  shall  be  allowed  the  day  of  each  year,  which  is  celebrated  as 

[660] 
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**  Memorial  "  or  '*  Decoration  Day  "  and  the  fourth  of  July  of  each  year, 
as  holiday,  and  shall  receive  the  same  pay  as  on  other  days.  [24  Stat.  L. 
644,] 

Not  applicable  to  Philippine  Islands.— ( 1004 )  25  Op.  Atty.-Gen.  127. 


An  Act  Making  Labor  Day  a  legal  holiday. 

[Act  of  June  28,  1894,  ch.  118,  28  Stat.  L.  96.] 

[Labor  Day  a  legal  holiday.]  That  the  first  Monday  of  September  in 
each  year,  being  the  day  celebrated  and  known  as  Labor's  Holiday,  is 
hereby  made  a  legal  public  holiday,  to  all  intents  and  purposes,  in  the  same 
manner  as  Christmas,  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  and  the  fourth  day  of  July  are  now 
made  by  law  public  holidays.    [28  Stat.  L.  96.] 


Sec.  46.  [Holidays  for  employees  of  Printing  Office.]  The  employees  of 
the  Qovernment  Printing  Ofi&ce  shall  be  allowed  the  following  legal  holi- 
days with  pay,  to  wit :  The  first  day  of  January,  the  twenty-second  day  of 
February,  the  fourth  day  of  July,  the  twenty-fifth  day  of  December, 
Inauguration  Day,  Memorial  Day,  Labor's  Holiday,  and  such  day  as  may 
be  designated  by  the  President  of  the  United  States  as  a  day  of  public  fast 
or  thanksgiving.    [28  Stat.  L.  607.] 

The  above  section  46  is  from  the  Act  of  Jan.  12,  1895,  ch.  28,  "providing  for  the 
public  printing  and  binding  and  the  distribution  of  public  documents."     See  Public 

DOCUMENTS;    PUBLIC    PRINTING. 

The  provisiona  of  the  text  supersede  those  of  the  Res.  of  April  16,  1880,  No.  22,  21 
Stat.  L.  304,  vhich  enumerated  the  holidays  that  should  be  allowed  to  employees  of 
the  Government  Pointing  Office,  and  it  apparently  supersedes  in  part  the  Res.  of  Jan.  6, 
1885,  No.  5,  given  aupra,  p.  559,  relating  to  the  same  subject. 


HOMESTEADS 

See  Alaska;  Indians;  Public  Lands 


HOMICIDE 

See  Penal  Laws 


horticultural  board 

See  AgriclTjTURE 


HOSPITALS  AND  ASYLUMS 

I.  Hospital  Relief  for  Seamen,  568. 
II.  Naval  Hospital  and  Asylum,  571. 

III.  Abmy  and  Navy  Hospital,  574. 

IV.  Soldiers'  Home,  574. 

V.  National  Home  for  Disabled  Volunteer  Soldiers,  582. 
VI.  Government  Hospital  for  the  Insane,  598. 
VII.  Columbia  Institution  for  the  Deaf,  616. 
VIII.  Freedmbn's  Hospital,  621. 
IX.  Leprosy  Hospital,  622. 


I    Hospital  Relief  for  Seamen,  568. 

R.  S.  4801.  Power  to  Receive  Gifts  in  Aid  of  Marine  Hospitals,  568. 
R.  S.  4804.  Persons  Employed  on  Canal  Boats  in  the  Coasting  Trade 

Excluded,  568. 
R.  S.  4805.  Foreign  Seamen  Admitted,  568. 
R.  S.  4806.  Sale  of  Marine  Hospitals,  568. 

Act  of  March  »,  1876,  ch.  166,  569 

Sec.  S.  Meaning  of  Word  "  Seaman  "  as  Used  in  Marine-Hospital 
Laws,  569. 
4.  Marine-Hospital  Buildings  May  Be  Leased,  570. 
6.  Sick  and  Disabled  Seaman  of  Foreign  Vessels,  etc.,  May  Be 
Admitted,  570. 

Act  of  Aug.  4,  18H,  ch.  21S,  570. 

Life-Samng  Service  Employees  to  Be  Admitted  to  Marine  HospitalSf 
570. 

Act  of  June  iS,  191S,  ch.  S,  570. 

Sec.  1.  Officers  and  Employees  of  Public  Health  Service,  570. 

Act  of  March  S,  1916,  ch.  76,  571. 

Sec.  1.  Admission  of  Cases  for  Study,  571. 

IL  Naval  Hospital  and  Asylum,  571. 

R.  S.  4807.  SuperirUendence  of  Navy  Hospitals,  571. 

R.  S.  4808.  Deduction  from  Pay  of  Seamen,  etc.,  for  Navy  Hospital 

Fund,  571. 
R.  S.  4809.  Appropriation  of  Fines,  571. 
R.  S.  4810.  Purchase  and  Erection  of  Navy  Hospitals,  571. 
R.  S.  481 1.  Government  of  Naval  Asylum,  572. 
R.  S.  4812.  AUouHince  of  Rations  to  Navy  Hospitals,  572. 
R.  S.  4813.  Pension  of  Seamen,  etc.,  at  Naval  Hospital,  How  Paid,  572. 

Act  of  June  7,  1900,  ch.  869,  573. 

Sec.  1.  Forfeitures  for  Desertion  to  Credit  of  Hospital  Fund,  573. 

Act  of  March  4,  1911,  ch.  2611,  573. 

Sec.  1.  Officers  and  Men  of  Navy  and  Marine  Corps  —  Treatment 
at  Fort  Bayard,  New  Mexico,  573. 
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Act  of  Aug.  22,  1912,  ch.  SS5,  573. 

Sec.  1.  Employment  of  Beneficiaries  in  Service  of  Home,  673. 

Ad  of  June  SO,  1914,  ch.  ISO,  573. 

Sec.  1.  Disposition  of  Moneys  of  Deceased  Inmates,  573. 
Disposition  of  Pensions,  574. 

Act  of  March  S,  1915,  ch.  8S,  574. 

Sec.  1.  Proceeds  of  Sale  of  Material,  574. 

HI.  Army  and  Navy  Hospital,  574. 

Act  of  June  SO,  1882,  ch.  254,  574. 

Sec.  1.  Army  and  Navy  Hospital  at  Hot  Springs,  Ark.,  574. 

Act  of  March  S,  1909,  ch.  252,  574. 

Sec.  1.  Patients  Subject  to  Rules  and  Articles  for  Government  of 
Armies,  574. 

IV.  Soldiers'  Home,  574. 

R.  S.  4814.  Who  May  Become  Members  of  the  Soldiers^  Home,  574. 

R.  S  4815.  Board  of  Commissioners  of  the  Soldiers'  Home,  575. 

R.  S.  4816.  Officers,  575. 

R.  S.  4817.  Sites  and  Buildings,  576. 

R.  S.  4818.  Funds  for  Soldiers'  Home,  576. 

R.  S.  4819.  Donations  for  Benefit  of  Institution,  676. 

R.  S.  4820.  Rights  of  Pensioners  and  Surrender  of  Pensions,  577. 

R.  S.  4821.  What  Persons  Are  Entitled  to  Benefits  of  Soldiers'  Home,  577. 

R.  S.  4822.  Who  Are  Excluded,  577. 

R.  S.  4823.  Discharge,  578. 

R.  S.  4824.  Inmates  Subject  to  Articles  of  War,  578. 

Act  of  March  S,  1883,  ch.  ISO,  578. 

Sec.  1.  Soldiers'  Home,  Commissioners  to  Make  Annual  Reports, 
578. 
$.  Inspector-General  of  Army  to  Inspect,  Make  Report,  etc., 

578. 
S.  Expenditures   Limited,    etc. —  Supplies,    How    Purchased, 
578. 

4.  Pensions  of  Inmates,  579. 

5.  Uniform  for  InmaJtes  Free  of  Cost,  579. 

6.  Aid  by  Oui-door  Relief  to  Persons  Entitled  to  Admission,  579. 

7.  Officers  to  Be  Selected  by  ^President  —  Bond  of  Treasurer, 

579. 

8.  Funds  to  Be  Deposited  in    U.  S.  Treasury  and  Interest 

Paid,  580. 

9.  Borrowing  Money  on  Credit  of  Horns  Prohibited,  580. 

10.  Board  of  Commissioners,  of  Whom  to  Consist,  580. 

11.  Repeal,  580. 

Act  of  Jan.  16,  1891,  ch.  7^,  580. 

Custodian  of  Funds,  etc. —  Transfer,  580. 

Act  of  Feb.  28,  1891,  ch.  S85,  581. 

Liquor  Licenses  Prohibited  within  One  MUe  of  Soldiers*  Home,  581. 

Act  of  June  4,  1897,  ch.  2,  581. 

Medical  and  Hospital  Supplies,  581. 

Ad;  of  March  4>  1909,  ch.  299,  581. 

Sec.  1.  Board  of  Commissioners  —  Composition — President  — 
Report,  581. 
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V.  National  Home  for  Disabled  Volunteer  S<ddiers,  582. 

R.  S.  4825.  Organization  of  the  National  Home  for  Disabled  Volunteer 

Soldiers,  582. 
R.  S.  4826.  Election  of  Citizen  Managers,  582. 
R.  S.  4827.  Election  of  Officers  of  the  Board  of  Managers,  683. 
R.  S.  4828.  Expenses  of  Managers,  583. 
R.  S.  4829.  Officers  of  the  National  Home,  583. 
R.  S.  4830.  Sites   for    Homes   May    Be    Purchased,  and    Buildings 

Erected,  584. 
R.  S.  4831.  Funds  for  Support  of  Home,  584. 
R.  S.  4832.  What  Persons  Are  Entitled  to  Benefit  of  National  Home— 

Assignm£rU  of  Pensions,  585. 
R.  S.  4833.  Ovidoor  Relief —  if  Branch  Unfit  for  Habitation,  Members 

May  Be  Transferred  —  Report  to  Congress,  585. 
R.  S.  4834.  Duties  of  Board  of  Managers,  586. 
R.  S.  4835.  Inmates  Subject  to  Articles  of  War,  583. 
R.  S.  4836.  Amendment,  etc.,  of  Laws,  586. 

Act  of  March  3,  1876,  ch.  129,  586. 

Sec.  1.  Abolition  of  Fines  as  Funds  —  Clerks  —  Appropriatians  — 
Estimates  —  Accounts,  686. 

Ad  of  March  S,  1879,  ch.  182,  587. 

Sec.  1.  Purchases  to  Be  Made  after  AdverUsements;  ExpendUure$ 
for  New  Buildings,  587. 

Act  of  June  2S,  1879,  ch.  35,  588. 

Sec.  1.  Headstones  at  Central  Branch,  588. 

Ad  of  Fd>.  26,  1881,  ch.  80,  588. 

Sec.  2.  Pensioners  in  Home,  How  Paid,  588. 

Ad  of  Aug.  7,  1882,  ch.  433,  588. 

Sec.  1.  Pensions  of  Inmates  of  National  Home  to  Be  Paid  to 
Treasurers,  588. 

Ad  of  March  3,  1885,  ch.  360,  588. 
Sec  1.  Annual  Report,  588. 

Ad  of  July  9,  1886,  ch.  756,  589. 

Sec.  2.  Depositiyries  of  Funds  to  Give  Bonds,  689. 

Ad  of  March  3,  1887,  ch.  362,  589. 

Sec.  1.  Expenditures  to  Be  Reported  to  Congress  —  AmW  — 
Persons  Connected  with  Liquor  Trajfic  Disqualified  to 
Hold  Positions,  589. 

Ad  of  Od.  2,  1888,  ch.  1069,  589. 
Sec.  1.  Appropriations,  589. 
Estimates^  589. 

Ad  of  Feb.  8,  1889,  ch.  116,  590. 

Homes  May  be  Furnished  with  Obsolete  Cannon,  590. 

Ad  of  March  3,  1891,  ch.  542,  590. 
Sec.  1.  Supervision  of  Accounts,  590. 

Ad  of  Aug.  5,  1892,  ch.  380,  590. 

Sec.  1.  Expenses  to  Be  in  Book  of  Estimates  —  Number ^  Salaries^ 
and  Allowances  of  Officers,  590. 

Ad  of  March  3,  1893,  ch.  210,  591. 

Sec.  1.  Supervision  of  Accounts,  591. 
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Ad  of  Aug,  18,  1894,  ch-  SOI,  501. 

'Sec.l,  Dttbursements  to  Be  Accounted  for  —  Supplies — Post^ 

humous  Fund,  591. 
Bonds  of  Treasurer^  591, 
Receipts  for  Sales,  &91. 
Employees  to  Be  Classified  —  Pay  Established  —  No  Extra 

Pay  —  No  Duplicate  Pay  RoUs,  592. 
Traveling  Expenses  of  Officers,  592. 
Managers  Not  to  Receive  Pay  —  Expenses  —  Salaries  of 

President  and  Secretary^  592. 
Annual  Inspection  —  Report,  592. 

Act  of  June  11,  1896,  ch.  4£0,  592. 
Sec.  1.  Medical  Supplies,  692. 

Act  of  July  1,  1898,  ch,  546,,  593. 

Sec.  1.  Purchase  and  Distribution  of  Supplies,  593. 

Act  of  May  26,  1900,  ch.  686,  593. 

Sec.  1.  Obsolete  Ordnance  Issued  to  Homes,  593. 

Act  of  June  6,  1900,  ch.  785,  593. 

Sec.  1.  Appropriations  for  Buildings  Available  until  Expended, 
593 

^.,       Act.of  June  6,  1900,  ch.  791,  593. 

Sec.  1.  General  Treasurer  and  Assistants  —  Bond,  593. 

Act  of  March  S,  1901,  eh.  853,  594. 

Sec.  1.  Jurisdiction  over  Sites  Ceded  to  States,  594. 
Accounts,  How  Audited,  594. 

Designation  of  Offi/xr  to  Assist   Treasurer  and  Quarter- 
master  at  Homes  —  Bond,  594. 

Act  of  June  28,  1902,  ch.  ISOl,  595. 

Sec.  1.  Officers  of  Home  to  Be   Persons   Whose  Record    Would 
Render  Them  Eligible  for  Admission,  595. 

Act  of  July  1,  1902,  ch.  1351,  595. 

Sec.  1.  Payment  of  Pension  after  Death  of  Inmate,  595. 

Act  of  March  S,  1903,  ch.  1007,  595. 

Sec.  1.  Appropriations  for   Buildings^   etc.,   to   Be  Immediately 
Available,  595. 

Ad.  of  June  25,  1910,  ch.  38^,  596. 
;   ,  Sec.  1.  Applications  for  Admission  —  Effect,  596. 

Act  of  Aug.  27,  1888,  ch.  914,  596. 

Sec.  1.  Aid  to  Stale  or  Territorial  Homes,  596 

Res.  of  Oct.  19,  1914,  No.  49,  597. 

Number  of  Managers  —  Quorum,  597. 

Act  of  March  3,  1915,  ch.  75,  597. 

Sec.  1.  Expenditure  of  Appropriations  for  New  Buildings,  597. 
Additional  Persons  Entitled  to  Benefits  of  Home,  597. 

VL  Qovernment  Hospital  for  the  Insane,  598. 

R.  S.  4838.  Establishment  of  the  Qovernment  Hospital  for  ^  Insane,  598. 
R.  S.  4839.  Superintendent  —  Appointment  and  Duties  of  Disbursing 

Agent  —  Pension  Money  of  Inmates,  598. 
R.  S.  4840.  Board  of  Visitors,  599. 
R.  S.  4841.  President  of  Board  of  Visitors,  600. 
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R.  S,  4842.  PoTvera  and  Duties  of  the  Board  of  VisUora,  600. 

R.  S.  4843.  Admission  of  Insane  Persons  of  the  Army,  Navy,  Marine 
Corps,  etc.,  600. 

R.  S.  4844.  Admission  of  the  Indigent  Insane  of  the  District  of  Colum- 
bia, 601. 

R.  S.  4845.  Order  of  Admission,  601. 

R.  S.  4846.  Certificate  of  Judge  or  Justice,  602. 

R.  S.  4847.  Application  by  Visitor,  602. 

R.  S.  4848.  Conveyance  to  Hospital,  602. 

R.  S.  4849.  Admission  of  Insane  Persons  Having  Property,  602. 

R.  S.  4850.  Admission  of  Nonresidents  of  District,  603. 

R.  S.  4851.  Admission  of  Insane  Persons  Accused  of  Crime,  603. 

R.  S.  4852.  Insane  Convicts,  603. 

R.  S.  4853.  PrivaU  Patients,  SOi. 

R.  S.  4854.  Admission  of  Pay  Patients,  604. 

R.  S.  4856.  Discharge  of  Patients  upon  Bond,  604. 

R.  S.  4857.  Insane  Persons  Not  to  Be  Confined  in  Jail,  604. 

R.  S.  4858.  Disbursement  of  Appropriations  for  the  Insane,  604. 

Act  of  June  23,  1874,  ch,  465,  605. 

Sec,  1   Insane  Convicts  May  Be  Transferred  to  Hospital,  605. 

2.  Accommodation  of  Insane  Convicts  in  State  Asylums,  605. 

3.  Corwicts  Restored  to  Sanity  to  Be  Returned  to  Prison,  606. 

Act  of  March  3,  1875,  cfc.  156,  606. 

Sec.  5.  Admission  of  Patients  of  Pvblic  Health  Service,  606. 

Act  of  March  3,  1877,  ch.  105,  606. 

Sec.  1.  Half  of  Support  of  Indigent  Insane  to  Be  Paid  by  District 
of  Columbia,  606. 
Indigent  Insane   Admitted  Only  on  Order  of  Executive 
Authority  oj  District,  606. 

Act  of  March  3,  1879,  ch.  182,  606. 

Sec,  1.  Half  of  Support  of  Indigent  Insane  to  Be  Paid  by  District 
of  Columbia,  606. 

Act  of  June  4,  1880,  ch  121,  607. 

Sec.  1.  Superintendent  to  Report  Annually,  607. 

Act  of  July  1,  1882,  ch.  263,  607. 

Sec.  1.  Supervision  by  Secretary  of  Interior,  607. 

Act  of  Aug.  7,  1882,  ch.  433,  607. 

Sec.  1.  Sale  of  Surplus  Produds  and  Waste  Material—  Ptoceeds, 
607. 
Admission  of  Inmates  of   National  Home  for  Disabled 
Volunteers,  607. 

Act  of  July  7,  1884,  ch-  332,  608. 

Sec.  1.  Hospital  to  Admit  Insane  of  So'diers^  Home,  608. 

Act  of  July  U,  1898,  ch.  546,  608. 

Sec.  1.  Funds  of  Patients  —  Duties  of  Superintendent  as  to  — 
Bond,  608. 

Act  of  Jan.  31,  1899,  ch.  78,  609. 

Sec.  7.  Return  to  Residence  of  Indigent  Insane,  609. 

Ad  of  March  S,  1901,  ch.  853,  609. 

Sec.  1.  Care  of  Insane  of  Army  on  Pacific  Coast,  609. 
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Ad  of  March  S,  190S,  ch.  1006,  609. 

Sec.  1.  Proceedings  far  Commitment  of  Indigent  Insane,  609. 

Ad  of  April  «7,  im.  ch.  1618,  610. 

Sec.  1.  Arrest  and  Detention  of  Insane   Persons  in   Distrid   of 
Columbia,  610. 
9.  Arrest  aJt  Other  than  Public  Places,  610. 
S.  Temporary  Detention  ai  Oovemment  Hospital  for  Insane, 
611. 

4.  Temporary  CommitmerU  in  Other  Hospitals  —  Detention 

Pending  Formal  Commitment  —  Discharge  —  Report,  61 1 . 

5.  Validity  of  Certificates,  612. 

6.  Penalty  for  False  Testimony,  612. 

7.  Repeal,  612. 

Ad  of  FA.  2S,  1906,  ch.  788,  618. 

Sec.  1.  Proceedings  in  Lunacy  on  Petition  of  Commissioners  of 
Distrid  of  Columbia  —  Jurors  —  Committee  as  Trustee  — 
Costs  and  Expenses,  613. 
X.  Discharge  of  Patient  as  Cured  —  Restoration  to  Former 
Legal  Status,  613. 

Ad  of  June  SO,  1906,  ch.  S9U,  613. 

Sec.  1.  Disposition  of  Money  of  Deceased  Inmates,  613. 

Ad  of  FA.  1,  1907,  ch.  W,  614. 

Sale  of  Intoxicating  Liquor  Near  Hospital,  etc.,  614 

Ad  of  May  11,  1908,  ch.  16S,  614. 

Sec.  1.  Care  of  Insane  Natives  of  Philippine  Islands,  Serving  in 
Army,  614 

Ad  of  March  4,  1911,  ch.  285,  614. 

Sec.  1.  Salary  of  Superintendent,  614. 

Ad  of  Aug.  H,  1912,  ch.  S65,  615. 

Sec.  1.  Determining  per  Capita  Cost  of  Patients,  615.     * 

Ad  of  Aug.  1,  19U,  ch.  223,  615. 

Sec.  1.  Sale  or  Exchange  of  Condemned  Equipment,  etc.,  615. 

VII.  Columbia  Institution  for  the  Deaf,  615. 

R.  $•  4859.  Establishment  of  the  Columbia  Institution  for  the  Deaf,  615. 

R.  S.  4860.  Terms  of  Deed  Made  Part  of  Charter,  615. 

R.  S.  4861.  Restridion  on  Disposal  of  Real  Property,  615. 

R.  S.  4862.  Eledion  of  Officers,  616. 

R.  S.  4863.  Appointment  of  Oovemment  Directors,  616. 

R.  S.  4864  Admission  of  Pupils  from  Distrid  of  Columbia,  616. 

R.  S.  4865.  Admission  of  Pupils  from  States  and  Territories,  616. 

R.  S.  4866.  Justices  of  the  Peace  to  Report  Deaf  and  Dumb  Persons 

in  District,  617. 
R«  S.  4867.  Superintendent  of  Columbia  Institution* for  Deaf  to  Report 

Annually,  617. 
R.  S.  4868.  Annual  Report  of  President  and  Directors,  617. 
R.  S.  4869.  Education  of  Indigent  Blind  Persons,  617. 

Ad  of  June  16,  1880,  ch.  2S5,  618. 

Sec.  1.  Feeble-Minded  Children  in  Distrid  of  Columbia  to  Be 
Instructed,  618. 
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Ad  of  March  S,  188S,  ch.  I4S,  618. 

Sec.  1.  Report  of  Superintendeni  to  Be  Itemized,  etc.,  618. 

Act  of  March  2,  1889,  ch.  4II,  618. 

Sec.  1.  One-half  of  Expenses  of  Persons  Admitted  from  District  of 
Columbia  to  Be  Borne  from  District  Revenues,  618. 

Act  of  Aug.  SO,  1890,  ch.  837,  618. 

Sec.  1.  Persons  Admitted  from  States  and  Territories  — Limit  on 
Number  —  Book  of  Estimates  to  Show  Employees,  618. 
Educating  Feeble-Minded  Children  in  District  of  Column 
bia  —  One-half    Expenses    from    District    Revenues  — 
Annual  Estimates,  619. 

Act  of  July  1,  1898,  ch.  546,  619. 

Sec.  1.  Term  of  Office  of  Directors  —  Control  of  Disbursements  — 
Accounts,  619. 

Act  of  March  3,  1899,  ch.  m,  620. 

Sec.  1.  District  of  Columbia  to  Pay  One-half  of  Indefinite  Appro- 
priation, 620. 

Act  of  June  6,  1900,  ch.  791,  620. 

Sec.  1.  State  Beneficiaries  Increased,  620. 

Act  of  March  1,  1901,  ch.  670,  620. 

Sec.  1.  Deaf  Mutes  from  District  of  Columbia  to  Be  Admitted  — 
Not  a  Charitable  Institution,  620. 

Act  of  March  S,  1905,  ch.  14O6,  620. 

Sec.  1.  Education  of  Colored  Deaf-mute  Children,  620. 

Act  of  March  4,  1911,  ch.  285,  621. 

Sec.  1.  Designated  Columbia  Institution  for  the  Deaf,  621. 

VIIL  Freedmen's  Hospital,  621. 

R,  S.  2038.  Freedmen's  Hospital  in  District  of  Columbia  Continued, 
etc.,  621. 

Act  of  June  23,  1874,  ch-  455,  621. 

Sec.  1.  To  Be  under  Direction  of  Secretary  of  Interior,  etc,  621. 

Act  of  March  S,  189S,  ch.  199,  622. 

Sec.  1.  Expenditures,  How  Supervised,  622. 

Act  of  March  S,  1905,  ch.  1483,  622. 

Sec.  1.  Contracts  for  Care  and  Treatment  of  Persons  from  District 
of  Columbia,  622. 
Estimates  for  Expenses  and  Maintenance,  622. 

IX.  Leprosy  Hospital,  622. 

Act  of  March  3,  1905,  ch.  1443  ("  Leprosy  Act  "),  622. 

Sec.  1.  Leprosy  Hospital  to  Be  Established  at  Molokai,  Hawaii,  622. 
2.  Hospital  Buildings,  622. 

5.  Treatment  of  Patients,  623. 
4.  Medical  Officers,  etc.,  623. 

6.  Administration  Rules,  623. 

7.  Extra  Pay  to  Officers  Detailed,  623. 

Act  of  March  4,  1911,  ch.  285,  623. 

Sec.  1.  Compensation  of  Officers,  623. 
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CROSS-REFSRENCES 

Care  of  Insane  in  Alaska,  see  ALASKA. 
Education  of  the  Blind,  see  EDUCATION. 
Public  Health  Service,  see  HEALTH  AND  QUARANTINE. 
Condemnation  of  Land  for  Building  Sites,  see  PUBLIC  PROPERTY, 
BUILDINGS  AND  GROUNDS.    . 


I.  HOSPITAL  BELIEF  FOB  SEAMEN 

Sec.  4801.  [Power  to  receive  gifts  in  aid  of  marine  hospitals.]    The 

President  is  authorized  to  receive  donations  of  real  or  personal  property, 
in  the  name  of  the  United  States,  for  the  erection  or  support  of  hospitals 
for  sick  and  disabled  seamen.    [R.  S.] 

Act  of  July  16,  1798,  ch.  77,  1  Stat.  L.  606. 

R.  S.  sec.  480a,  relating  to  the  supervising  general  of  the  marine-hospital  service,  is 

g laced,  with  other  provisions  relating  to  said  service,  now  known  as  the  Public  Health 
ervice,  under  the  title  Health  and  Quajuntine. 

R.  S.  tec.  4803  provided  for  the  custody  and  appropriation  of  the  funds  collected 
under  the  provisions  of  law  imposing  a  tax  on  seamen  for  hospital  purposes  It  was 
superseded  by  the  repeal  of  all  Acts  and  parts  of  Acts  imposing  taxes  of  this  character 
by  the  Act  of  June  26,  1884,  ch.  121,  S  15,  23  Stat.  L.  57. 

Sec.  4804.  [Persons  employed  on  canal-boats  in  the  coasting-trade 
excluded.]  No  person  employed  in  or  connected  with  the  navigation,  man- 
agement, or  use  of  canal-boats  engaged  in  the  coasting-trade  shall  by  reason 
thereof  be  entitled  to  any  benefit  or  relief  from  the  marine-hospital  fund. 
[R.  S.] 

Res.  No.  27  of  Feb.  10,  1871,  16  Stat.  L.  695. 

Members  of  life-saving  service  are  admitted  to  the  privU^ges  of  the  hospitals  by  Act 
of  Aug.  4,  1894,  ch.  213,  given  infra,  p.  670. 

**  Person.**— It  is  evident  that  the  word  tion.**  Ryan  v.  Hook,  (1884)  34  Hun 
"person"  does  not  include  a  "corpora-       (N.  Y.)  185. 

Sec.  4805.  [Foreign  seamen  admitted.]  Sick  foreign  seamen  may  be 
admitted  to  the  marine  hospitals  within  the  United  States,  if  it  can  with 
convenience  be  done,  on  the  application  of  the  master  of  any  foreign  vessel 
to  which  any  such  seaman  may  belong.  Each  seaman  so  admitted  shall  be 
subject  to  a  charge  of  seventy-five  cents  per  day  for  each  day  he  may  remain 
in  the  hospital,  which  shall  be  paid  by  the  master  of  such  foreign  vessel  to 
the  collector  of  the  collection-district  in  which  such  hospital  is  situated. 
And  the  collector  shall  not  grant  a  clearance  to  any  foreign  vessel  until 
the  money  so  due  from  her  master  shall  be  paid.  The  oflScer  in  charge  of 
each  hospital  is  hereby  directed,  under  penalty  of  fifty  dollars,  to  make  out 
the  accounts  against  each  foreign  seaman  that  may  be  placed  in  the  hos- 
pital under  his  direction^  and  render  the  same  to  the  collector.    [R.  S.] 

Act  of  May  3,  1802,  ch.  61,  2  Stat.  L.  193. 

See  the  Act  of  March  3,  1875,  ch.  156,  §  6,  infra,  p.  570,  which  also  provides  for  the 
admission  of  sick  and  disabled  seamen  of  foreign  vessels. 

Sec.  4806.  [Sale  of  marine  hospitals.]  The  Secretary  of  the  Treasury 
is  authorized  to  lease,  or  to  sell  at  public  auction,  to  the  highest  and  best 
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bidder,  for  cash,  after  due  notice  ia  the  public  newspapers,  such  marine- 
hospital  buildings  and  lands  appertaining  thereto  as  he  may  deem  it  advis- 
able to  sell,  and  to  make,  execute,  and  deliver  all  needful  conveyances  to 
the  lessees  or  purchasers  thereof  respectively;  and  the  proceeds  of  such 
leases  and  sales  are  hereby  appropriated  for  the  marine-hospital  establish- 
ment. But  the  hospitals  at  Cleveland  in  Ohio,  and  Portland  in  Maine, 
shall  not  be  sold  or  leased.  And  this  section  shall  not  be  construed  to 
authorize  the  Secretary  of  the  Treasury  to  lease  or  sell  any  such  hospital 
where  the  relief  furnished  to  sick  mariners  shall  show  an  extent  of  relief 
equal  to  twenty  cases  a  day  on  aji  average  for  the  last  preceding  four  years, 
or  where  no  other  suitable  and  sufficient  hospital  accommodations  can  be 
procured  upon  reasonable  terms  for  the  comfort  and  convenience  of  the 
patients.    [B.  8.] 

Act  of  AprU  20,  1866,  ch.  63,  14  Stat.  L.  40;  Act  of  June  27,  1866,  ch.  142,  14  Stat. 
L.  76. 

See  also  section  4  of  the  Act  of  March  3,  1875,  ch.  156,  infra,  p.  570,  which  provides 
for  renting  or  leasing  marine-hospital  buildings. 


Sec.  3.  [Meaning  of  word  "  seaman  *'  as  used  in  marine-hospital  laws.] 
That  term  **  seaman,"  wherever  employed  in  legislation  relating  to  the 
marine-hospital  service,  shall  be  held  to  include  any  person  employed  on 
board  in  the  care,  preservation,  or  navigation  of  any  vessel,  or  in  the  service, 
on  board,  of  those  engaged  in  such  care,  preservation,  or  navigation.  [18 
Stat.  L.  485.] 

This  is  from  an  Act  of  March  3,  1875,  ch.  156,  entitled  "An  Act  to  promote  economy 
and  efficiency  in  the  marine-hospital  service." 

Sec.  1  of  this  Act  provided  for  the  preparation  of  a  schedule  of  the  averaee  number  of 
men  required  to  operate  vessels,  and'  the  collection  of  hospital  dues  from  the  master  or 
owner  in  accordance  therewith. 

Sec.  2  provided  for  the  keeping  of  a  time  book,  prescribed  the  entries  therein,  and 
the  penalties  for  the  failure  to  comply  with  the  provisions  of  the  Act. 

Both  sections  were  repealed  by  an  Act  of  June  26,  1884,  ch.  121,  §  15,  23  Stat.  L.  57, 
which  abolished  the  hospital  tax  on  seamen  and  made  other  provisions  for  the  support 
of  the  marine-hospital  bervice,  which  were,  in  turn,  repealed  by  a  provision  of  the 
Act  of  March  3,  1905,  ch.  1484,  i  1,  33  Stat.  L.  1217. 

Sees.  4  and  6  of  this  Act  are  set  out  in  the  two  paragraphs  of  the  text  following. 

Sec.  5,  relating  to  the  admission  of  certain  patients  to  the  Government  Hospital  for 
the  Insane,  is  given  infra,  p.  606. 

Sec.  7  fixed  the  salary  of  the  supervising  surgeon  of  the  marine-hospital  service  at 
$4,000  per  year.  The  marine-hospital  service  is  now  designated  the  public  health  service 
and  the  provisions  of  said  sec.  7  are  superseded  by  later  Acts  fixing  the  salaries  of  the 
officials  thereof.    See  the  title  Health  and  QuAiuNTiinfi. 

Sec.  8  repealed  all  Acts  and  parts  of  Acts  inconsistent  therewith. 

The  Act  of  June  26,  1884,  ch.  121,  §  15,  23  Stat.  L.  57,  previously  mentioned,  likewise 
repealed  R.  S.  sees.  4585,  4586,  and  4587,  which  provided  for  the  collection  of  a  hospital 
tax  from  seamen  and  the  disposition  thereof. 

Seamen  on  board  reventie  cutters  are  The  Ohio,  (1872)   9  Fhila.  (Pa.)  448,  29 

clearly  included  in  this  statute.     (1896)  Leg.   Int.    (Pa.)    252,  27   Fed.   Cas.   No. 

21   Op.  Atty.-Gen.  340.      (For  provisions  15,915;    The  Monadnock,    (1871)    5   Ben. 

relating  to  the  former  revenue  cutter  ser-  357,  17  Fed.  Cas.  No.  9,704;  U.  S.  v.  Penn- 

▼ice,  see  Coast  Guard.)  sylvania  Canal  Boats,  (1873)  30  Leg.  Int. 

Employees  on  scows  and  floating  dredges  (Pa.)  249,  27  Fed.  Cas.  No.  16,027;  The 

would  seem  to  be  clearly  within  the  stat-  General  Cass,  (1871)  Brown  Adm.  334,  10 

ute.     (1912)  29  Op.  Attv.-Gen.  583.  Fed.  Cas.  No.  5,307;   Buckley  r.  Brown, 

Prior  to  the  repeal  of  R.  S.  sees.  4585,  (1856)  3  Wall.  Jr.  C.  C.  199,  4  Fed.  Cas. 

45W,    4587,    they    were    noted    and    con-  No.  2,092;    (1856)   8  Op.  Atty.-Gen.  238; 

sidered  in  the  following  cases:     The  J.  S.  (1870)   13  Op.  Atty.-Gen.  238. 
Woodward,    (1881)   6  Fed.  636;  U.  S,  v. 
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''Sec!  4.  [Marine-hospital  bnildings  maj  be  leased.]  That  the  Secretary 
of  the  Treasury  may  rent  or  lease  such  marine-hospital  buildings,  and  the 
lands  appertaining  thereto,  as  he  may  deem  advisable  in  the  interests  of  the 
marine-hospital  service ;  and  the  proceeds  of  such  rents  or  leases  are  hereby 
appropriated  for  the  said  service.    [18  Stat.  L.  485.] 

See  the  notes  to  the  preceding  sec.  3  of  this  Act. 

See  also  R.  S.  sec.  4806,  supra,  p.  568,  which  provides  for  lease  or  sale  of  marine 
hospital  buildings  and  lands. 

Sec.  6.  [Sick  and  disabled  seamen  of  foreign  vessels,  etc.,  may  be 
admitted.]  That  sick  and  disabled  seamen  of  foreign  vessels  and  of  vessels 
not  subject  to  hospital-dues  may  be  cared  for  by  the  marine-hospital  service 
at  such  rates  and  under  such  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe.    [18  Stat.  L.  48€.] 

See  the  notes  to  sec.  3  of  this  Act,  supra,  p.  569. 

See  also  R.  S.  4805,  supra,  p.  568,  delating  to  the  care  of  foreign  seamen. 

Officers  and  seamen  of  the  revenue-  out  reference  to  length  of  service  and  with- 
cutter  service. —  It  appears  that  under  ex-  out  charge,"  the  Treasury  Department  is 
isting  laws  and  a  treasury  regulation,  ap-  obliged  to  extend  the  beneftts  of  the 
proved  May  20,  1889,  providing  that  marine-hospital  fund  to  the  sick  and  dis- 
**  officers  and  seamen  of  the  revenue-cutter  abled  officers  and  seamen  of  the  revenue- 
service  will  be  admitted  to  care  and  treat-  cutter  service.  (1896)  21  Op.  Atty.-Gen. 
ment  at  all  stations  of  the  first  class  with-  365. 


An  act  extending  the  benefits  of  the  marine  hospitals  to  the  keepers  and 
crews  of  life-saving  stations. 

[Act  of  Aug.  4,  1894,  ch.  213,  28  Stat.  L.  229.] 

[Life-Saving  Service  employees  to  be  admitted  to  marine  hospitals.] 

That  the  privilege  of  admission  to  and  temporary  treatment  in  the  marine 
hospitals  under  the  control  of  the  Government  of  the  United  States  be,  and 
is  hereby,  extended  to  the  keepers  and  crews  of  the  Life-Saving  Service 
under  the  same  rules  and  regulations  as  those  governing  sailors  and  seamen, 
jBUid  for  the  purposes  of  this  Act  members  of  the  Life-Saving  Service  shall 
be  received  in  said  hospitals  and  treated  therein,  and  at  the  dispensaries 
thereof,  as  are  seamen  of  American  registered  vessels;  but  this  Act  shall 
not  be  so  construed  as  to  compel  the  establishment  of  hospitals  or  dis- 
pensaries for  the  benefit  of  said  keepers  and  crews,  nor  as  establishing  a 
home  for  the  same  when  permanently  disabled. 


[Seo.  1.]  [Officers  and  employees  of  Public  Health  Service.]    •    •    • 

That  hereafter  commissioned  oflScers  and  pharmacists,  and  those  employees 
of  the  [Public  Health]  service  devoting  all  their  time  to  field  work,  shall 
be  entitled  to  hospital  relief  when  taken  sick  or  injured  in  line  of  duty. 
][38  Stat.  L.  24.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3. 
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[Sec.  1.]  [Admission  of  cases  for  study.]  •  •  •  That  there  may  be 
admitted  into  said  hospitals  for  study  persons  with  infections  or  other 
diseases  affecting  the  public  health,  and  not  to  exceed  ten  cases  in  any  one 
hospital  at  one  time ;    [38  Stat.  L.  837.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75,  following 
an  appropriation  for  the  maintenance  of  marine  hospitals.  Similar  provisions  have 
appeared  in  like  appropriation  acts  for  previous  years. 


n.  NAVAL  HOSPITAL  AND  ASTLUM 

Sec.  4807.  [SuperintendAnoe  of  Navy  hospitals.]  The  Secretary  of 
the  Navy  shall  have  the  general  charge  and  superintendence  of  Navy 
hospitals.    [B.  S.] 

Act  of  Feb.  26,  1811.  ch.  26,  2  Stat.  L.  650;  Act  of  July  10,  1832,  ch.  IM,  4  Stat  L. 
573. 

Sec.  4808.  [Deduction  from  pay  of  seamen,  etc.,  for  Navy  hospital- 
fund.]  The  Secretary  of  the  Navy  shall  deduct  from  the  pay  due  each 
officer,  seaman  and  marine,  in  the  Navy,  at  the  rate  of  twenty  cents  per 
month  for  each  person,  to  be  applied  to  the  fund  for  Navy  hospitals. 
[B.S.] 

Act  of  March  2,  1799,  ch.  36,  1  Stat.  L.  729;  Act  of  Feb.  26,  1811,  cfa.  26,  2  Stat.  L. 
650. 

The  fund  formed  from  the  money  con-  and  cannot  be  diverted  for  other  pnrpoMib 

tributione  of  the  officers  and  seamen  of  the  U.  S.  v.  Jonea,  (1854)  2  Hayw.  &  H.  D.  C. 

navy   is  confined,  by   the  statute,  to  the  160,  26  Fed.  Caa.  Ko.  15,493a. 
erection  and  support  of  naval  hospitals, 

Sec.  48C^.  [Appropriation  of  fines.]  All  fines  imposed  on  navy  officers, 
seamen,  and  marines  shall  be  paid  to  the  Secretary  of  the  Navy,  for  the 
maintenance  of  Navy  hospitals.    [B.  8.] 

Act  of  Feb.  26,  1811,  ch.  26,  2  Stat.  L.  650;  Act  of  July  10,  1832,  ch.  194,  4  SUt. 
L.  673. 

Sec.  481 0.  [Purchase  and  erection  of  Navy  hospitals.]  The  Secretary 
of  the  Navy  shall  procure  at  suitable  places  proper  sites  for  Navy  hospitals, 
and  if  the  necessary  buildings  are  not  procured  with  the  site,  shall  cause 
such  to  be  erected,  having  due  regard  to  economy,  and  giving  preference 
to  such  plans  as  with  most  convenience  and  least  cost  will  admit  of  subse- 
quent additions,  when  the  funds  permit  and  circumstances  require;  and 
shall  provide,  at  one  of  the  establishments,  a  permanent  asylum  for  dis- 
abled and  decrepit  Navy  officers,  seamen,  and  marines:  Provided,  That 
hereafter  no  sites  shall  be  procured  or  hospital  buildings  erected  or  exten- 
sions to  existing  hospitals  made  unless  hereafter  authorized  by  Congress: 

[B.  a.] 

This  section  was  amended  to  read  as  above  given  by  a  provision  of  the  Navy  Appro- 
priation Act  of  March  4,  1913,  ch.  148,  S  1,  37  Stat.  L.  902.  As  originally  enacted  it 
was  as  follows: 

''Sec.  4810.  The  Secretary  of  the  Xavy  shaU  procure  at  suitable  places  proper 
dtes  for   Navy  hospitals,   and   if   the  necessary   ouildings   are  not   proeored   with 
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%he  site,  shall  cause  such  to  be  erected,  having  due  regard  to  economy,  and  ffiving 
preference  to  such  plans  as  with  most  convenience  and  least  cost  will  admit  of  sub- 
sequent additions,  when  the  funds  permit  and  circumstances  require;  and  shall  provide, 
at  one  of  the  establishments,  a  permanent  asylum  for  disabled  and  decrepit  Navy  officers, 
seamen,  and  marines." 

Act  of  Feb.  26,  1811,  ch.  26,  2  Stat.  L.  650;  Act  of  July  10,  1832,  ch.  194,  4  Stat. 
L;  673. 

Prior  to  the  amendment  of  this  aectiony  buildings  to  be  erected  thereon,  was  not 

the  Attorney-General  ruled  that  the  au-  limited  to  the  establishment  of  hospitals 

thority  of  the  Secretary  of  the  Navy  to  at  places  where  none  exist    ( 1908)  27  Op. 

prociire  at  suitable  places  proper  sites  for,  Atty.-Gen.  31. 
navy  hospitals,  ana   to  cause  necessary' 

Sec.  481 1.  [Oovemment  of  Naval  Asylum.]  The  asylum  for  disabled 
aend  decrepit  Navy  ofiScers,  seamen,  and  marines  shall  be  goyerned  in  accord- 
ance with  the  rules  and  regulations  prescribed  by  the  Secretary  of  the  Navy. 
[B.  8.] 

Act  of  Feb.  26,  1811,  eh.  26;  2  Stat.  L.  660. 

Jurisdiction  over  estates  of  beneficiaries.  States,  proceedings  of  a  state  court  grant- 
-^  Rules  and  regulations  had  been  promul-  ing  letters  of  administration  and  escheat- 
gated  by  the  Secretary  of  the  Navy  pro-  ing  the  estate  of  an  intestate  who  had 
vidinff  for  the  disposition  of  the  estate  of  died  at  the  asylum  were  void  for  want  of 
henenciaries  who  dwell  and  die  in  a  naval  jurisdiction.  Conner's  Estate,  (1889)  19 
asylum.  When  the  jurisdiction  of  the  ter-  Op.  Atty.-Gen.  247. 
ritory  occupied  by  the  asylum  had  been  Cited  generally  in  (1889)  19  Op.  Atly.- 
duly  ceded  by  the  state  to  the  United  Gen.  247. 

Sec.  4812.  [Allowance  of  rations  to  Navy  hospitals.]  For  every  Navy 
officer,  seaman,  or  marine  admitted  into  a  Navy  hospital,  the  institution 
shall  be  allowed  one  ration  per  day  during  his  continuance  therein,  to  be 
deducted  from  the  account  of  the  United  States  with  such  officer,  se^aman, 
or  marine.    [B.  8.] 

Aet  of  Feb.  26,  1811,  ch.  26,  2  Stat.  L.  650. 

Sec.  4813.  [Pension  of  seamen,  etc.,  at  naval  hospital,  how  paid.]  And 
whenever  any  officer,  seaman,  or  marine  entitled  to  a  pension  is  admitted 
to  the  Naval  Home  at  Philadelphia,  or  to  a  naval  hospital,  his  pension, 
while  he  remains  there,  shall  be  deducted  from  his  accounts  and  paid  to 
the  Secretary  of  the  Navy  for  the  benefit  of  the  fund  from  which  such 
home  or  hospital,  respectively,  is  maintained ;  and  section  forty-eight  hun- 
dred and  thirteen  of  the  Revised  Statutes  of  the  United  States  is  hereby 
amendjBd  accordingly.    [jB.  8.] 

nis  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  May  4,  1898, 
ch.  234,  30  Stat.  L.  377,  and  again  by  an  Act  of  March  3,  1899,  ch.  421,  30  Stat.  L.  1027. 
As  originally  enacted  it  was  as  follows: 

"  Sec.  4813.  Whenever  anv  Navy  officer,  seaman,  or  marine,  entitled  to  a  pension,  is 
admitted  to  a  Navy  hospital,  the  pension,  during  his  continuance  in  the  hospital,  shall 
be  paid  to  the  Secretary  of  the  Navy  and  deducted  from  the  account  of  such  pensioner/' 

Act  of  Feb.  26,  1811,  ch.  26,  2  Stat.  L.  650. 

By  R.  a  sec.  4766  as  amended  by  the  Act  of  Mardi  3,  1899,  ch.  460,  one-half  the  pen- 
sion of  anv  soldier  or  sailor  enterinj^  either  a  state  home  for  soldiers  or  sailors,  or  a 
National  Soldiers'  Home,  is  to  be  paid  his  wife  during  such  residence,  or,  if  there  be  no 
Wife,  to  hi«  children  under  sixteoi  years,  or  his  permanently  helpless  and  dependent 
child,  if  any.    See  PKirsioirs. 
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[Sec.  1.]  [Forfritares  for  desertion  to  credit  of  hospital  fond.]   •   •   • 

That  from  and  after  July  first,  nineteen  hundred,  all  forfeitures  on  account 
of  desertion  shall  be  passed  to  the  credit  of  the  naval  hospital  fund.  [31 
Stat  L.  697.] 

This  is  from  the  Navy  Appropriation  Act  of  June  7.  1900,  ch.  869. 


[Sec.  1.]  [Officers  and  men  of  Navy  and  Marine  Corps  —  treatment 
at  Port  BayaSrd,  New  Mex.]  •  •  •  That  the  hospital  at  Fort  Bay&rd, 
New  Mexico,  for  the  treatment  of  tuberculosis,  shall  be  opened  to  the  treat- 
ment of  the  officers  and  men  of  the  Navy  and  Marine  Corps.  [34  8iat  L. 
1172.] 

This  is  from  the  Army  Appropriation  Act  of  March  4,  1911,  ch.  2511. 

By  the  Army  Appropriation  Act  of  June  12,  1906,  ch.*3078,  S  1,  34  Stat.  L.  255,  it 
was  provided :  "  That  all  persons  admitted  to  treatment  in  the  general  hospital  at  Fort 
Bayard,  New  Mexico,  shall,  while  patients  in  said  hospital,  he  subject  to  the  rules  and 
articles  for  the  government  of  the  armies  of  the  United  States." 


[Sec.  1.]  [Knployment  of  beneficiaries  in  service  of  Home.]    •    •    • 

That  for  the  performance  of  such  additional  services  in  and  about  the  Naval 
Home  as  may  be  necessary  the  Secretary  of  the  Navy  is  authorized  to 
employ,  on  the  recommendation  of  the  governor,  beneficiaries  in  said  home, 
whose  compensation  shall  be  fixed  by  the  Secretary  and .  paid'  from  the 
appropriation  for  the  support  of  the  home.    [37  Stat.  L.  334.] 

This  is  from  the  Naval  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 


[Sec.  1.]  [Disposition  of  moneys  of  deceased  inmates.]  *  *.  *  Th4t 
hereafter  all  moneys  belonging  to  a  deceased  beneficiary  of  the  Naval  Home 
or  derived  from  the  sale  of  his  personal  effects,  not  claimed  by  his  legal 
heirs  or  next  of  kin,  shall  be  deposited  with  the  pay  officer  ojE  the  Naval 
Home,  and  if  any  sum  so  deposited  has  been  or  shall  hereafter  be  unclaimed 
for  a  period  of  two  years  from  the  death  of  such  beneficiary  it  shall  be 
deposited  in  the  Treasury  to  the  credit  of  the  naval  pension  fund:  And 
provided  further,  That  the  governor  of  the  Naval  Home  is  hereby  author- 
ized and  directed,  under  such  regulations  as  may  be  prescribed  hy  the 
Secretary  of  the  Navy,  to  make  diligent  inquiry  in  every  instance .  after 
the  death  of  an  inmate  to  ascertain  the  whereabouts  of  his  heirs  or  next  of 
kin:  And  provided  further,  That  claims  may  be  presented  hereunder  at 
any  time  within  five  years  after  moneys  have  been  so  deposited  in  the 
Treasury,  and,  when  supported  by  competent  proof  in  any  case  after  such 
deposit  in  the  Treasury,  shall  be  certified  to  Congress  for  consideration: 
[36  Stat.  L.  398.]  *    : 

...  i\,'i 

This  and  the  foUowing  paragraph  of  this  section  are  from  the  Kaval  Appropriation 
Act  of  June  30,  1914,  ch.  130.  Provisions  similar  to  those  of  the  foregoing  pflktagraph 
were  contained  in  the  Naval  Appropriation  Act  of  Aug.  22,  1912,  ch.  335, 1  !« >37  Stat. 
L.  33&  - 


674  3  FED.  STAT.  ANN.  (2d  Ed.) 

[Disposition  of  possioxiB.]  That  the  pensions  of  beneficiaries  of  the 
Naval  Home  shall  be  disposed  of  in  the  same  manner  as  prescribed  for 
inmates  of  the  Soldiers'  Home,  as  provided  for  in  section  four  of  the  Act 
approved  March  third,  eighteen  hundred  and  eighty-three,  under  such  regu- 
lations as  the  Secretary  of  the  Navy  may  prescribe,  except  that  in  the  case 
of  death  of  any  beneficiary  leaving  no  heins  at  law  nor  next  of  kin  any  pen- 
sion due  him  shall,  subject  to  the  foregoing  provisions,  escheat  to  the  naval 
pension  fund.    [38  Stat,  L,  398,] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

The  Act  of  March  3,  1883,  &.  130,  |  4,  mentioned  in  the  text  is  given  infra,  p.  679. 


[Sec.  1.]  [Proceeds  of  sale  of  material.]  •  •  •  That  all  moneys 
derived  from  the  sale  of  material  at  the  Naval  Home,  which  was  originally- 
purchased  from  moneys  appropriated  from  the  income  from  the  naval  pen- 
sion fund,  and  all  moneys  derived  from  the  rental  of  Naval  Home  property, 
shall  be  turned  into  the  naval  pension  fund.     [38  Stat.  L.  934.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  19^15,  ch.  83.  Similar  provisions 
were  made  by  the  Naval  Appropriation  Act  of  June  30,  1914,  ch.  130,  §  1^  38  Stat. 
L.  398. 


m.  ARMY  AMD  NAVT  HOSPITAL 

[Sbo.  1.]  [Army  and  Navy  Hospital  at  Hot  Springs,  Ark.]  Army  and 
Navy  hospital  at  Hot  Springs,  Arkansas,  •  •  •  which  hospital,  when  in 
a  condition  to  receive  patients,  shall  be  subject  to  such  rules,  regulations, 
and  restrictions  as  shall  be  provided  by  the  President  of  the  United  States. 
[22  Stat.  L.  121,] 

This  is  from  the  Army  Appropriation  Act  of  June  30,  1882,  ch.  254.     The  above 

Provision  follows  an  appropriation  of  one  hundred  thousand  dollars  for  the  erection  of 
lie  hospitaL 


[Seo.  h]  [Patients  subject  to  rules  and  articles  for  government  of 
armies,]    •    •    •    That  hereafter  all  persons  admitted  to  treatment  in  the 
Army  and  Navy  General  Hospital  at  Hot  Springs,  Arkansas,  shall,  while 
.patients  in  said  hospital,  be  subject  to  the  rules  and  articles  for  the  govern- 
ment of  the  armies  of  the  United  States :    [38  Stat,  L.  748,] 

'  This  is  from  the  Army  Appropriation  Act  of  March  3j  1909,  ch.  2S2. 


IV.  SOLDIERS'  HOME 

Sec.  4814.  [Who  may  become  members  of  the  Soldiers'  Home.]    All 

soldiers  of  the  Army  of  the  United  States,  and  all  soldiers  who  have  been, 
or  may  hereafter  be,  of  the  Army  of  the  United  States,  and  who  have  con- 
tributed, or  may  hereafter  contribute^  accordiogtor  section  forty-eight  hun- 
dred and  nineteen,  to  the  support  of  the  Soldiers'  Home  hereby  created,  and 
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the  invalid  and  disabled  soldiers,  whether  regulars  or  volunteers,  of  the 
war  of  eighteen  hundred  and  twelve,  and  of  all  subsequent  wars,  shall, 
under  the  restrictions  and  provisions  which  follow,  be  members  of  the 
Soldiers*  Home,  with  all  the  rights  annexed  thereto.    [B.  8.]' 

Act  of  March  3,  1851,  ch.  26,  0  Stat,  L.  595;  Act  of  March  3,  1859,  ch.  83,  11  Stat.  L. 

R.  S,  sec.  4819,  above  mentioiied,  is  given  infra,  p.  576. 

To  those  who  are  contiibtttoxs,  under  noncontributing  pensioners  shall  surrender 
the  provisions  of  section  48x9,  infra,  p.  576,  their  pensions  to  the  home  during  the  time 
the  doors  of  the  home  are  at  once  tnrown  they  remain  therein  and  voluntarily  re- 
open, but  to  those  who  are  noncontributors  ceive  its  benefits.  Bowen's  Oase,  (1878) 
they  are  closed,  except  on  prescribed  con-  14  Ct.  CI.  162,  affirmed  (1879)  100  U.  S. 
ditions,  as  under  section  4820.  infra,  p.  577,  508,  25  U.  S.  (L.  ed.)  631. 

Sec.  4815.  [Board  of  oonunissionerB  of  the  Soldiers'  Home.]     The 

Commissary-General  of  Subsistence,  the  Surgeon-Gteneral,  and  the  Adju- 
tant-General shall  constitute  a  board  of  commissioners  for  the  Soldiers' 
Home,  any  two  of  whom  shall  be  a  quorum  for  the  transaction  of  business, 
whose  duty  it  shall  be  to  examine  and  audit  the  accounts  of  the  treasurer 
quarter-yearly,  and  to  visit  and  inspect  the  Soldiers'  Home  at  least  once 
in  every  month.  The  majority  shall  also  have  power  to  establish,  from 
time  to  time,  regulations  for  the  general  and  internal  direction  of  the  insti- 
tution, to  be  submitted  to  the  Secretary  of  War  for  approval ;  and  may  do 
any  other  acts  necessary  for  the  government  and  interests  of  the  same,  as 
authorized  by  this  chapter.    [B.  S.] 

Act  of  March  3,  1851,  ch.  25,  0  Stat.  L.  595;  Act  of  March  3,  1859,  ch.  83,  11  Stat.  L. 
434. 

'*  This  chapter,"  above  mentioned^  is  chapter  2  of  title  UX  of  the  Revised  Statutes, 
embracing  sections  4814-^824. 

So  mudi  of  the  foregoing  section  as  prescribes  the  composition  of  the  board  of  com- 
missioners and  the  quorum  thereof  was  superseded  bv  the  provisions  of  the  Act  of  March 
3,  1883,  ch.  130,  §  10,  infra,  p.  580,  and  the  Act  of  March  4,  1909,  ch.  299,  §  1,  infra, 
p.  581. 

Regulations  cannot  be  made  by  the  board  governor  with  authority  to  expel  from  the 

of  commissioners  authorizing  the  governor  home  grounds  persons,  not  inmates  of  the 

of  the  home  to  arrest  and  detain  persons  home,  offending  against  good  order   and 

not  inmates  of  the  home  for  crimes  com-  decency.     (1893)  20  Op.  Atty.-Gen.  514. 
mitted  within  the  limits  of  the  home,  ex-  The  Secretary  of  War  is  invested  with 

cept  under  special  circumstances  when,  at  discretionary  power  to, approve  or  disap- 

common  law,  any  person  may  make  an  prove  recommendations  made  by  the  board 

arrest  without  warrant  or  precept.    ( 1893)  of  commissioners  of  the  Soldiers'  Home. 

20  Op.  Atty.-Gen.  514.  (1882)   17  Op.  Atty.-Gen.  449. 

A  regulation  may  be  made  investing  the 

Sec.  4816.  [Officers.]  The  officers  of  the  Soldiers'  Home  shall  consist 
of  a  governor,  a  deputy  governor,  and  a  secretary,  for  each  separate  site  of 
the  home,  the  latter  to  be  also  treasurer ;  and  the  officers  shall  be  taken  from 
the  Army,  and  appointed  or  removed,  from  time  to  time,  as  the  interests 
.of  the  institution  may  require,  by  the  Secretary  of  War,  on  the  recommen- 
dation of  the  board  of  commissioners.    [B.  S.] 

Act  of  March  3,  1851,  ch.  26,  9  Stat.  L.  595. 

By. the  Act  of  March  3,  1883,  ch.  130,  $  7,  infra,  p.  579,  officer;?  were  to  be  selected  by 
the  President. 

''The  interests  of  the  institution"  men-  the  secretary  has  a  discretion  in  passing 
Jtioned  in  the  section  are  committed  jointly  u^bn  the  recommendations  of  the!  com- 
to  the  secretary  and  commissioners,  and       missioners.     (18S2)  17  Op.  Atty.-Gen.  449. 
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Sec.  4817.  [Sites  and  buildings.]  The  commissioners  of  the  Soldiers' 
Home,  by  and  with  the  approval  of  the  President,  shall  procure  for  imme- 
diate use,  at  a  suitable  place  or  places,  a  site  or  sites  for  the  Soldiers'  Home, 
and  if  the  necessary  buildings  cannot  be  procured  with  the  sites,  to  [shall  t] 
have  the  same  erected,  having  due  regard  to  the  health  of  the  locations, 
facility  of  access,  and  economy,  and  giving  preference  to  such  places  as, 
with  the  most  convenience  and  least  cost,  will  accommodate  the  persons 
entitled  to  the  benefits  of  the  Soldiers'  Home.    [B.  8.] 

Act  of  March  3,  1851,  ch.  25,  9  Stat.  L.  597. 

See  the  Act  of  March  3,  1883,  ch.  130,  |  3,  infra,  p.  578. 

Sec.  4818.  [Funds  for  Soldiers'  Home.]  For  the  support  of  the 
Soldiers'  Home  the  following  funds  are  set  apart,  and  are  hereby  appro- 
priated: All  stoppages  or  fines  adjudged  against  soldiers  by  sentence  of 
courts-martial,  over  and  above  any  amount  that  may  be  due  for  the 
re-imbursement  of  Oovemment,  or  of  individuals ;  all  forfeitures  on  account 
of  desertion ;  and  all  moneys  belonging  to  the  estates  of  deceased  soldiers, 
which  are  or  may  be  unclaimed  for  the  period  of  three  years  subsequent 
to  the  death  of  such  soldiers,  to  be  repaid  by  the  commissioners  of  the  insti- 
tution, upon  the  demand  of  the  heirs  or  legal  representatives  of  the  deceased. 
[B.8.] 

Act  of  March  3,  1851,  ch.  25,  9  Stat.  L.  596;  Act  of  July  5,  1862,  ch.  138,  12  Stat  L. 
508. 

Similar  provisions  constituting  a  permanent  appropriation  for  the  Soldiers'  Home 
were  contamed  in  R.  S.  3689  given  under  the  title  eTstimates,  Appbopbiations,  and 
Kepobts. 

A  provision  of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  16, 
1892,  ch.  196,  §  1,  was  as  follows:  "...  That  hereafter  the  adjustment  of  the  accoimts 
of  the  Soldiers'  Home,  under  section  forty-eight  hundred  and  eighteen,  of  the  Revised 
Statutes,  in  the  offices  of  the  Second  Comptroller  and  Second  Auditor,  shall  be  limited 
to  those  originating  subsequent  to  March  third,  eighteen  hundred  and  eighty -one." 
[27  Stat.  L.  19S.] 

"All  moneys  belonging  to  the  estates  of  Home  under  this  section,  but  goes  to  the 

deceased  soldiers." —  Extra  pay  to  be  paid  relatives  of  the  deceased  under  the  pro- 

under  the  provisions  of  the  Acts  of  July  visions  of  those  statutes.     (1879)    16  Op. 

19,  1848,  and  February  19,   1879,  to  the  Atty.-Gen.  408. 

officers  and  soldiers  indicated  therein,  is  a  Bounty-land  toarranta  belonging  to  the 

gratuity  in  respect  of  past  service,  and  on  estates     of    deceased     soldiers     are    .not 

the  death  of  the  officer  or  soldier  without  ''  funds  "  to  which  the  Soldiers'  Home  is 

receiving  the  same,  does  not  form  a  part  entitled  under  this  section.     (1881)  17  Op. 

of  his  estate  and  pass  to  the  Soldiers'  Atty.-Gen.  157. . 

Sec.  4819.  [Donations  for  benefit  of  inBtitution.]  •  •  •  The  com- 
missioners are  also  authorized  to  receive  all  donations  of  money  or  prop- 
erty made  by  any  person  for  the  benefit  of  the  institution,  and  hold  the 
same  for  its  sole  and  exclusive  use.    [B.  8.] 

As  originally  enacted  this  section  was  as  follows : 

*'  Sbc.  4819.  There  shall  be  deducted  from  the  pay  of  every  non-oommissioned  officer, 
musician,  artificer,  and  private  of  the  Army  of  the  United  States  the  sum  of  twelve  and 
a  half  cents  per  month,  which  sum  so  deducted  shall,  by  the  Pay  Department  of  the 
Army,  be  passed  to  the  credit  of  the  commissioners  of  uie  Soldiers'  Home.  The  com- 
missioners are  also  authorized  to  receive  all  donations  of  money  or  property  made  by 
any  person  for  the  benefit  of  the  institution,  and  hold  the  same  for  its  sole  and  exclusive 
use.  But  the  deduction  of  twelve  and  a  half  cents  per  month  from  the  pay  of  non- 
commissioned officers,  musicians,  artificers,  and  privates  of  regiments  of  volunteers,  or 
other  corps  or  regiments  raised  for  a  limited  period,  or  for  a  temporary  purpose  or 
purposes,  shall  only  be  made  with  their  consent. 

Act  of  March  3,  1851,  ch.  25,  9  Stat.  L.  596;  Act  of  Mardi  3,  1859^  ch.  83»  U  Stat.  L. 
434 
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By  an  Act  of  June  12,  1906,  ch.  3078,  §  1,  34  Stat.  L.  242,  there  waa  repealed  so  much 
of  said  section  "  as  requires  that  twelve  and  one-half  cents  per  month  be  deducted  from 
the  pay  of  retired  enlisted  men  of  the  Army  and  pa-ssed  to  the  credit  of  the  commis' 
sioners  of  the  Soldiers'  Home  in  the  District  of  Columbia,"  By  an  Act  of  May  11,  1908, 
ch.  163,  §  1,  35  Stat.  L.  110,  there  was  repealed  so  much  of  said  section  "as  pertains 
to  the  deduction  of  twelve  and  one-half  cents  per  month  from  the  pay  of  every  soldier 
of  the  Regular  Army  for  the  benefit  of  the  Soldiers'  Home."  The  unrepealed  part  of 
said  section  is  given  in  the  text. 

Sec.  4820.  [Bights  of  pensioners  and  surrender  of  pensions.]  The  fact 
that  one  to  whom  a  pension  has  been  granted  for  wounds  or  disability 
received  in  the  military  service  has  not  contributed  to  the  funds  of  the 
Soldiers'  Home  shall  not  preclude  him  from  admission  thereto.  But  all 
such  pensioners  shall  surrender  their  pensions  to  the  Soldiers'  Home  during 
the  time  they  remain  therein  and  voluntarily  receive  its  benefits.     [R,  S.] 

Act  of  March  3,  1851,  ch.  25,  9  Stat.  L.  596;  Act  of  March  3,  1859,  ch.  83,  11  Stat.  L. 
434. 

Subsequent  provisions  relating  to  pensions  of  inmates  of  the  Soldiers'  Home  were 
made  by  the  Act  of  March  3,  1883,  ch.  130,  f  4,  infra,  p.  679. 

The  words  "  such  pensioners  **  have  ref -  have  contributed  to  the  home  under  the 

erence  to  the  pensioners  designated  in  the  provisions  of  section  4819,  supra.   Bowen's 

first  part  of  the  section,  and  refer  to  pen-  Case,  (1878)  14  Ct.  CI.  162,  affirmed  (1879) 

sioners  on  account  of  wounds  who  have  not  100  U.  S.  508,  25  U.  S.  (L.  ed.)  631.    See 

contributed.    The  surrender  of  the  pension  also  Hamilton  v.  Rathbone,    (1899)    176 

on  admission  to  the  home  is  not  re<^uired  U.  S.  414,  20  8.  Gt.  165,  44  U.  S.  (L.  ed.) 

from  those  who  are  entitled  to  admission  219. 
under  R.  S.  sec.  4814,  supra,  p.  674,  and 

Sec.  4821.  [What  persons  are  entitled  to  benefits  of  Soldiers'  Home.] 

The  following  persons,  members  of  the  Soldiers'  Home,  according  to  section 
forty-eight  hundred  and  fourteen,  shall  be  entitled  to  the  rights  and  benefits 
herein  conferred,  and  no  others : 

First.  Every  soldier  of  the  Army  of  the  United  States  who  has  served, 
or  may  serve,  honestly  and  faithfully  twenty  years  in  the  same. 

Second.  Every  soldier  and  every  discharged  soldier,  whether  regular  or 
volunteer,  who  has  suffered,  or  may  suffer,  by  reason  of  disease  or  wounds 
incurred  in  the  service  and  in  the  line  of  his  duty,  rendering  him  incapable 
of  further  military  service,  if  such  disability  was  not  occasioned  by  his 
own  misconduct. 

Third.  The  invalid  and  disabled  soldiers,  whether  regulars  or  volunteers, 
of  the  war  of  eighteen  hundred  and  twelve  and  of  all  subsequent  wars. 
[B.8.] 

Act  of  March  3,  1861,  ch.  26,  9  Stat.  L.  696;  Act  of  March  3,  1869,  ch.  83,  11  Stat  L. 
434. 

See  R.  S.  eec.  4814,  supra,  p.  674,  for  provisions  as  to  who  may  become  members  of 
the  Soldiers'  Home. 

Sec.  4822.  [Who  are  excluded.]  The  benefits  of  the  Soldiers'  Home 
shall  not  be  extended  to  any  soldier  in  the  regular  or  volunteer  service, 
convicted  of  felony  or  other  disgraceful  or  infamous  crimes  of  a  civil  nature 
after  his  admission  into  the  service  of  the  United  States ;  nor  shall  any  one 
who  has  been  a  deserter,  mutineer,  or  habitual  drunkard  be  received,  with- 
out such  evidence  of  subsequent  service,  good  conduct,  and  reformation  of 
character,  as  is  satisfactory  to  the  commissioners.    [JS.  8.] 

Act  of  March  3,  1861,  ch.  26,  9  SUt.  L.  596. 
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Sec.  4823.  [Diacharge.]  Any  soldier  admitted  into  the  Soldiers' Home 
for  disability  who  recovers  his  health,  so  as  to  become  fit  again  for  military 
service,  if  under  fifty  years  of  age,  shall  be  discharged,    [B.  8.] 

Act  of  March  3,  1861,  ch.  26,  9  Stat.  L.  686. 

Sec.  4824.  [Inmatea  subject  to  articles  of  war.]  All  persons  admitted 
into  the  Soldiers'  Home  shall  be  subject  to  the  Rules  and  Articles  of  War 
in  the  same  manner  as  soldiers  in  the  Army.    [B.  S.] 

Act  of  March  3,  1869,  ch.  83,  11  Stat.  L.  434. 
See  Abticles  of  Wab. 

Authority  of  governor  of  home^ —  Under  frequent  a  public  place  where  the^  are  per- 

this  section  and  R.   S.   sec.  4836,  infra,  mitted  to  obtain  liquor,  or  are  afforded  de- 

p.  686,  the  governor  of  the  Soldiers'  Home,  grading  and  immoral  amusements,  or  ez- 

to   maintain  discipline,   may   promulgate  posed  to  improper  temptations.    Rowan  v. 

such  special  orders  as  he  deems  proper,  in-  Butler,  (1908)   171  Ind.  28,  86  N.  E.  714. 
eluding  an  order  forbidding  the  inmates  to 


An  aot  prescribing  regolationB  for  the  Soldiers'  Home  located  at  Wash- 
ington, in  the  District  of  Columbia,  and  for  other  purposes. 

[Act  of  March  3, 1883,  ch.  130,  22  Stat.  L.  564.] 

[Seo.  1.]  [Soldiers'  Home,  commissioners  to  make  annual  reports.] 

That  the  board  of  commissioners  of  the  Soldiers'  Home  shall  every  year 
report  in  writing  to  the  Secretary  of  War,  giving  a  fuU  statement  of  all 
receipts  and  disbursements  of  money,  of  the  manner  in  which  the  funds 
are  invested  [,]  of  any  changes  in  the  investments  and  the  reasons  therefor, 
of  all  admissions  and  discharges,  and  generally  of  all  facts  that  may  be 
necessary  to  a  full  understanding  of  the  condition  and  management  of  the 
Home.  The  Secretary  of  War  shall  have  power  to  call  for  and  require 
any  omitted  facts  which  in  his  judgment  should  be  stated  to  be  added.  This 
annual  report  shall  be,  by  the  Secretary  of  War,  together  with  the  report 
of  the  inspecting  officer  hereinafter  provided  for,  transmitted  to  Congress 
at  the  first  session  thereafter,  and  he  shall  also  cause  the  same  to  be  pub- 
lished in  orders  to  the  Army,  a  copy  thereof  to  be  deposited  in  each  garrison 
and  post  library.    [22  Stat.  L,  564.] 

An  annual  report  by  the  president  of  the  board  of  oommisBionerB  was  required  by  the 
provisionB  of  the  Act  of  March  4,  1909,  ch.  299,  |  1,  infra,  p.  581. 

Sec.  2.  [Inspector-Oeneral  of  Army  to  inspect,  make  report,  etc.]  That 
the  Inspector  General  of  the  Army  shall,  in  person,  once  in  each  year  thor- 
oughly inspect  the  Home,  its  records,  accounts,  management,  discipline, 
and  sanitary  condition,  and  shall  report  thereon  in  writing,  together  with 
such  suggestions  as  he  desires  to  make.    [22  Stat.  L.  564.] 

Seo.  3.  [Expenditures  limited,  etc.  —  supplies,  how  purchased.]  That 
no  new  buildings  shall  be  erected  or  new  grounds  purchased,  nor  shall  any 
expenditure  of  more  than  five  thousand  dollars  be  made,  until  the  action  of 
the  board  thereon  shall  be  approved  by  the  Secretary  of  War.-  All  supplies 
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that  can  be  purchased  upon  contract  shall  be  so  purchased,  after  due  notice 
by  advertisement,  of  the  lowest  responsible  bidder.  Such  bidder  shall  ^ve 
bond,  with  proper  security,  for  the  performance  of  his  contract.  [22  Stat. 
i.  564.] 

Seo.  4.  [PensioiiB  of  inmates.]  That  any  inmate  of  the  Home  who  is 
receiving  a  pension  from  the  government,  and  who  has  a  child,  wife,  or 
parent  living,  shall  be  entitled,  by  filing  with  the  pension  agent  from  whom 
he  receives  his  money  a  written  direction  to  that  effect,  to  have  his  pension, 
or  any  part  of  it,  paid  to  such  child,  wife,  or  parent.  The  pensions  of  all 
who  now  are  or  shall  hereafter  become  inmates  of  the  Home,  except  such 
as  shall  be  assigned  as  aforesaid,  shall  be  paid  to  the  treasurer  of  the  Home. 
The  money  thus  derived  shall  not  become  a  part  of  the  funds  of  the  Home, 
but  shall  be  held  by  the  treasurer  in  trust  for  the  pensioner  to  whom  it 
would  otherwise  have  been  paid,  and  such  part  of  it  as  shall  not  sooner 
have  been  paid  to  him  shall  be  paid  to  him  on  his  discharge  from  the  insti- 
tution. The  board  of  commissioners  may  from  time  to  time  pay  over  to 
any  inmate  such  part  of  his  pension-money  as  they  think  best  for  his  inter- 
est and  consistent  with  the  discipline  and  good  order  of  the  Home,  but 
such  pensioner  shall  not  be  entitled  to  demand  or  have  the  same  so  long 
as  he  remains  an  inmate  of  the  Home.  Li  case  of  the  death  of  any  pen- 
sioner, any  pension  money  due  him  and  remaining  in  the  hands  of  the 
treasurer  shall  be  paid  to  his  legal  heirs,  if  demand  is  made  within  three 
years;  otherwise  the  same  shall  escheat  to  the  Home.    [22  Stat.  L.  564.] 

The  provisions  of  the  text  practically  supersede  R.  S.  sec.  4820,  supra,  p.  577. 

Sec.  5.  [Uniform  for  inmates  free  of  cost.]  That  a  suitable  uniform 
shall  be  furnished  to  every  inmate  of  the  Home,  without  cost  to  him.  [22 
Stat.  L.  565.] 

Seo.  6.  [Aid  by  out-door  relief  to  persons  entitled  to  admission.]  That 
the  board  of  commissioners  are  authorized  to  aid  persons  who  are  entitled 
to  admission  to  the  Home,  by  out-door  relief,  in  such  manner  and  to  such 
an  extent  as  they  may  deem  proper;  but  such  relief  shall  not  exceed  the 
average  cost  of  maintaining  an  inmate  of  the  Home.    [22  Stat.  L.  565.] 

Further  provisions  relating  to  "  out-door  relief  "  were  made  by  the  Act  of  Jan.  16, 
1891,  ch.  74,  infra,  p.  580. 

Sec.  7.  [Officers  to  be  selected  by  President  — bond  of  treasurer.] 

That  the  Governor  and  all  other  oflScers  of  the  Home  shall  be  selected  by  the 
President  of  the  United  States,  and  the  Treasurer  of  the  Home  shall  be 
required  to  give  a  bond  in  the  penal  sum  of  twenty  thousand  dollars  for  the 
faithful  performance  of  his  duty.     [22  Stat,  L.  565.] 

This  supersedes  so  much  of  R.  S.  sec.  4816,  supra,  p.  575,  as  provides  for  the  selection 
of  the  oflScers  hy  the  Secretary  of  War. 

Furnishing    supplies    to    officers. —  The  pay  the  treasurer,  out  of  the  funds  of  the 

hoard  of  commissioners  possess  authority  home,  a  salary  for  his  Bervices,  notwith- 

to  permit  the  governor,  deputy  governor,  standing  such  oflScers  are  retired  officers 

and  treasurer,  who  are  retired  officers  of  of  the  army,'  and  ai'e  permitted  by  stat- 

the  army,  and  who  reside  at  the  home  and  ute  to  receive  from  the  government  only 

have  its  aflfairs  in  charge,  to  make  use  of  the  pay  and  emoluments  allowed  hy  law  to 

ordinary   supplies  of   fuel,   light,   forage,  retired  officers.     (1892)  20  Op.  Atty.-Gen. 

milk,  icei  or  vegetables,  produced  at  or  db---  .350l'    '-^.'.^  '•  •      .« 

fcained  for  the  uses  of  the  home,  and  may 


580  8  FED.  STAT.  ANN.  (2d  Bd.) 

Sec.  8.  [Funds  to  be  deposited  in  U.  S.  treasury  and  interest  paid.] 

That  all  funds  of  the  Home  not  •needed  for  current  use,  and  which  are  not 
now  invested  in  United  States  registered  bonds,  shall,  as  soon  as  received, 
or  as  soon  as  present  investments  can  be  converted  into  money  without 
loss,  be  deposited  in  the  Treasury  of  the  United  States  to  the  credit  of  the 
Home,  as  a  permanent  fund,  and  shall  draw  interest  at  the  rate  of  three 
per  centum  per  annum,  which  shall  be  paid  quarterly  to  the  treasurer  of 
the  Home;  and  the  proceeds  of  such  registered  bonds,  as  they  are  paid, 
shall  be  deposited  in  like  manner.  No  part  of  the  principal  sum  so  deposited 
shall  be  withdrawn  for  use  except  upon  a  resolution  of  the  board  of  com- 
missioners stating  the  necessity  and  approved  by  the  Secretary  of  War. 
[22  Stat  L.  565,] 

See  the  Act  of  Jan.  16,  1891,  ch.  74,  infra,  this  page,  authorizing  the  Treasurer  of 
the  United  States  to  receive  and  keep  on  deposit  funds  of  the  Soldiers'  Home. 

Sec.  9.  [Borrowing  money  on  credit  of  Home  prohibited.]  That  no 
officers  of  the  Home  shall  borrow  any  money  on  the  credit  of  the  Home  for 
any  purpose,  nor  shall  any  pledge  of  any  of  its  property  or  securities  for 
any  purpose  be  valid.    [22  Siat.  L.  565.] 

Sec.  10.  [Board  of  Commissioners,  of  whom  to  consist.]  That  the  Board 
of  Commissioners  of  the  Soldiers'  Home  shall  hereafter  consist  of  the  Gen- 
eral in  Chief  commanding  the  Army[,]  the  Surgeon  General,  the  Commis- 
sary General,  the  Adjutant  General,  the  Quartermaster  General,  the  Judge 
Advocate  General  and  the  Governor  of  the  Home,  and  the  General  in  Chief 
shall  be  President  of  the  Board,  and  any  four  of  them  shall  constitute  a 
quorum  for  the  transaction  of  business.    [22  Stat.  L.  565.] 

This  supersedes  that  part  of  R.  S.  sec.  4815,  swpra,  p.  675,  which  deals  with  the  board 
and  the  quorum  thereof  and  is  itself  in  part  superseded  by  the  Act  of  March  4,  1909, 
ch.  299,  I  1,  infra,  p.  581. 

Officer  pro   tem. —  When   the   place   of  of    the    board    of    commissioners    of    the 

any  chief  of  bureau  named  in  this  section  Soldiers'  Home,  just  as  he  performs  the 

has  been   temporarily  filled  under  K.  S.  other  duties  of  the  officer  in  whose  stead 

sec.  178  (title  Executive  Depaetments ) ,  he  is  acting.      (1901)    23  Op.  Atty.-Gen. 

the  person  so  temporarily  acting  may  per-  473.     See  also   (1892)    20  Op.  Atty.-Gen. 

form  the  duties  of  such  officer  as  a  member  483. 

Sec.  11.  [Bepeal.]  That  all  laws  and  parts  of  laws  relating  to  the 
Soldiers'  Home  now  in  force  and  not  inconsistent  with  this  act  are  con- 
tinued in  force,  and  such  as^  are  inconsistent  herewith  are  to  that  extent 
repealed.    [22  Stat.  L.  565.] 

Seotion  12  of  this  Act  nuiking  appropriations  to  adjust  accounts  is  omitted  a* 
temporary  only. 


An  act  to  authorize  the  Treasurer  of  the  United  States  to  receive  and 
keep  on  deposit  funds  of  the  Soldiers'  Home  in  the  District  of 
Colombia. 

[Act  of  Jan.  16, 1891,  ch.  74, 26  Stat.  L.  718.] 

[Oufltodian  of  funds,  etc.  —  transfer.]  That  the  Treasurer  of  the  United 
States  be,  and  he  is  hereby,  authorized  and  directed  to  receive  and  keep  on 
deposit,  subject  to  the  checks  or  drafts  of  the  treasurer  of  the  Soldier 'a 
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Home  in  the  District  of  Columbia,  all  funds  which  may  now  be  under  the 
control  of  the  said  Treasurer  of  ihe  Soldier's  Home,  or  may  hereafter  be 
furnished  him  or  in  any  manner  come  into  his  possession  for  use  in  defray- 
ing the  current  expenses  of  maintaining  the  said  Soldiers'  Home,  and,  upon 
the  request  of  said  treasurer  of  the  Soldiers'  Home,  there  shall  be  trans- 
ferred, from  funds  to  his  credit  with  the  United  States  Treasurer,  and 
placed  to  his  credit  with  the  assistant  treasurer  of  the  United  States  in  New 
York  City,  New  York,  such  sums  as  he  may  require  monthly  or  quarterly 
for  payments  on  account  of  ** out-door  relief  "  to  members  of  said  Soldiers' 
Home  residing  at  a  distance  therefrom.    [^6  Stat.  L.  718,] 

See  the  Act  of  March  3,  1883,  ch.  130,  f  8,  8upra,  p.  580,  which  provided  also  for  the 
deposit  of  funds  to  the  credit  of  the  Soldiers'  Home. 


An  aot  to  prohibit  the  granting  of  liquor  licenseB  within  one  mile  of  tke 

Soldiers'  Home. 

[Act  of  Feb.  28,  1891,  ck.  385,  26  Stat.  L.  797.] 

[Liquor  licenses  prohibited  within  one  mile  of  Soldiers'  Home.]  That 
on  and  after  the  passage  of  this  act  no  license  for  the  sale  of  intoxicating 
liquor  at  any  place  within  one  mile  of  the  Soldiers'  Home  property  in  the 
District  of  Columbia  shall  be  granted.     [26  Stat.  L.  797.] 


[Medical  and  hospital  supplies.]  •  *  *  Soldiers'  Home,  District  of 
Columbia :  That  hereafter,  upon  proper  application  therefor,  the  Medical 
Departme^t  of  the  Army  is  authorized  to  sell  medical  and  hospital  supplies 
at  its  contract  prices  to  the  Soldiers'  Home  in  the  District  of  Columbia. 
[30  Stat.  L.  54.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  4,  1897,  ch.  2. 


[Seo.  1.]  [Board  of  commissioners-— composition— president— report.] 
•  •  •  That  hereafter  the  government  and  control  of  the  United  States 
Military  Prison  shall,  under  the  Secretary  of  War,  be  vested  in  the  Board 
of  Commissioners  of  the  United  States  Soldiers'  Home,  which  board  shall 
consist  as  at  present  of  the  Surgeon-General,  the  Commissary-General,  the 
Adjutant-General,  the  Quartermaster-General,  the  Chief  of  Engineers,  the 
Judge- Advocate-Cteneral,  and  the  Governor  of  the  Home,  and  the  president 
of  said  board,  who  shall  be  the  senior  in  rank  of  the  members  thereof,  shall 
submit  annually  to  the  Secretary  of  War,  for  transmission  to  Congress,  a 
full  statement  of  the  financial  and  other  affairs  of  both  the  home  and  the 
prison  for  the  preceding  fiscal  year.    [38  Stat.  L.  1004.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299,  following 
an  appropriation  for  the  military  prison  at  Fort  Leavenworth,  Kansas. 

The  provisions  of  the  text  superseded  in  part  R.  S.  4815,  supra,  p.  675,  and  the  Act 
of  March  3,  1883,  ch.  130,  §  10,  supra,  p.  580,  relating  to  the  composition  of  the  board 
ol  commissioners. 
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V.  NATIONAL  HOME  FOB  DISABLED  VOLUNTEEB  SOLDDEBS 

Sec.  4825.  [Organization  of  the  National  Home  for  Disabled  Volnn. 
teer  Soldiers.]  The  President,  Secretary  of  War,  Chief  Justice,  and  such 
other  persons  as  have  been  or  from  time  to  time  may  be  associated  with 
them,  shall  constitute  a  board  of  managers  of  an  establishment  for  the  care 
and  relief  of  the  disabled  volunteers  of  the  United  States  Army,  to  be 
known  by  the  name  and  style  of  **  The  National  Home  for  Disabled  Volun- 
teer Soldiers,"  and  have  perpetual  succession,  with  powers  to  take,  hold, 
and  convey  real  and  personal  property,  establish  a  common  seal,  and  to 
sue  and  be  sued  in  courts  of  law  and  equity ;  and  to  make  by-laws,  rules, 
and  regulations,  not  inconsistent  with  law,  for  carrying  on  the  business 
and  government  of  the  home,  and  to  affix  penalties  thereto.     [B.  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  10;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat.  L. 
417. 

The  Act  of  March  21,  1866,  ch.  21,  from  which  the  foregoing  section  was  in  part 
drawn  is  known  as  the  "  National  Soldiers'  Home  Act." 


Instmmentality  of  United  States  gov- 
emment. —  "A  consideration  of  the  pro- 
visions of  the  act  of  Congress  of  March  21, 
1866,  which  created  and  provided  for  the 
perpetual  maintenance  of  the  National 
Mome  for  Disabled  Volunteer  Soldiers,  as 
a  great  national  charity  to  be  supported 
by  appropriations  from  the  national  treas^ 
ury,  together  with  an  examination  of  the 
many  subsequent  acts  of  Congress  which 
have  explicitly  defined  the  purposes,  lim- 
ited the  powers,  regulated  the  manage- 
ment, and  controlled  the  expenditures  of 
the  home,  leads  us  to  the  conclusion  that 
the  essential  character  and  functions  of 
this  'establishment'  are  those  of  an 
agency  —  an  instrumentality  of  the  United 
States  government."  King,  J.,  in  Brooks 
Hardware  Co.  ».  Greer,  (1913)  111  Me. 
78,  87  Atl.  889,  46  L.  R.  A.  (N.  S.)  301. 

Not  **  soldiers'  home."— The  National 
Home  for  Disabled  Volunteer  Soldiers  is 
not  one  of  the  institutions  known  as  a 
regularly  constituted  "  soldiers'  home/' 
and  legislative  provisions  relating  to  and 
making  appropriations  for  "  soldiers' 
homes  ""  have  no  reference  to  the  institu- 
tion established  by  this  statute.  (1872) 
14  Op.  Atty.Gen.  14. 

Extra  compensation  of  officer. —  A  spe- 
cial building  committee  of  a  soldiers'  home 
has  no  authority  to  contract  with  one  of 
the  officers  of  the  institution  to  receive 
extra  compensation  for  services  rendered 
during  the  construction  of  new  buildings, 
when,  by  the  by-laws,  he  could  not  receive, 
in  addition  to  his  salary  or  stated  pay, 
"  perquiaites,  fees,  allowances,  or  advan- 


tages." Tates  17.  National  Home,  etc., 
(1880)  103  U.  S.  674,  26  U.  S.  (L.  ed.) 
452. 

Trustee  process  does  not  lie  asainst  the 
National  Home  for  Disabled  volunteer 
Soldiers  in  an  action  brought  in  a  state 
court,  as  it  has  no  place  of  business 
"  within  the  state  "  where  the  land  in  use 
by  it  has  been  ceded  to  the  United  States. 
Brooks  Hardware  Co.  r.  Greer,  (1913) 
111  Me.  78,  87  Atl.  889,  46  L.  R.  A. 
(N.  S.)    301. 

Liability  to  action  for  tort — The  Na- 
tional Home  for  Disabled  Volunteer 
Soldiers,  being  a  charitable  institutioD 
engaged  as  an  agencv  of  the  federal 
government  in  the  discharge  of  a  govern- 
mental function,  is  not  subject  to  suit  in 
an  action  soimding  in  tort  to  recover 
damages  for  the  alleged  unlawful  and 
wron^ul  or  negligent  acts  of  its  officers 
in  diverting  and  polluting  the  waters  of 
a  spring  situated  on  lands  of  another,  the 
power  ^'  to  sue  and  be  sued  in  courts  of 
law  and  equity"  conferred  on  the  cor- 
poration b;^  this  section  being  limited  to 
matters  within  the  scope  of  the  other 
corporate  powers  with  which  it  is  vested. 
Lyle  V,  National  Home  for  Disabled 
Volunteer  Soldiers,  (1909)  170  Fed.  842. 

Jurisdiction  of  state  courts. —  The  gov* 
,ernor  of  a  soldiers'  home  is  not  subject 
to  the  jurisdiction  of  the  state,  regarding 
his  administrative  acts  performed  by  the 
authority  of  the  board  of  managers  of  the 
home.  Ohio  v.  Thomas,  (1899)  173  U.  S. 
276,  19  S.  Ct.  453,  43  U.  S.  (L.  ed.)  699. 


Sec.  4826.  [Election  of  citizen  managers.]  Nine  managers  of  the 
National  Home  for  Disabled  Volunteers  shall  be  elected  from  time  to  time, 
as  vacancies  occur,  by  joint  resolution  of  Congress.  They  shall  all  be  citi- 
zens of  the  United  States,  and  all  residents  of  States  which  furnished  organ- 
ized bodies  of  soldiers  to  aid  in  suppressing  the  rebellion  commenced  in 
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eighteen  hundred  and  sixty-one ;  and  no  two  of  them  shall  be  residents  of 
the  same  State,  and  no  person  who  gave  aid  or  countenance  to  the  rebellion 
shall  ever  be  eligible.  The  term  of  oflSce  of  these  managers  shall  be  for  six 
years,  and  until  a  successor  is  elected.    [B.  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  10;  Act  of  March  12,  1967,  ch.  1,  15  Stat. 
L.  1;  Act  of  Jan.  23,  1873,  ch.  61,  17  Stat.  L.  417. 

The  text  provides  for  nine  managers.  This  number  was  increased  to  ten  by  an  Act 
of  March  2,  1887,  ch.  316,  24  Stat.  L.  444,  to  eleven  by  a  Res.  of  March  3,  1891,  No.  21, 
28  Stat.  L.  1117,  reduced  to  five  by  an  Act  of  June  23,  1913,  ch.  3,  38  Stat.  L.  43,  and 
increased  to  seven  by  a  Res.  of  Oct.  19,  1914,  No.  49,  infra,  p.  697. 

Eligiliility  of  managers. —  The  question  tion  of  a  member  of  Congress  as  a  member 

whether  a  congressman  can  be  appointed  a  of  the  board  of  managers  of  the  National 

member  of  the  board  of  managers  of  the  Home  for  Disabled  Volunteers,  although 

Soldiers'  Home,  and  become  local  manager  such  an  election  would  seem  to  be  contrary 

of  one  of  the  homes,  is  wholly  a  matter  to  sound  public  policy.      (1907)    26  Op. 

for  the  decision  of  Congress  itself.    There  Atty.-Gen.  457. 
is  no  constitutional  objection  to  the  eleo- 

Sec.  4827.  [Election  of  officers  of  the  board  of  managers.]  The  twelve 
managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers  shall  elect 
from  their  own  number  a  president,  who  shall  be  the  chief  executive  officer 
of  the  board,  two  vice-presidents,  and  a  secretary.  Seven  of  the  board,  of 
whom  the  president  or  one  of  the  vice-presidents  shall  be  one,  shall  form  a 
quorum  for  the  transaction  of  business  at  any  meeting  of  the  board.   [B,  S,] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  10;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat,  lu 
417. 

As  to  the  number  of  managers  see  the  notes  to  R.  S.  4826,  supra,  this  page. 

Sec.  4828.  [Expenses  of  managers.]  No  member  of  the  board  of  man- 
agers of  the  National  Home  shall  receive  any  compensation  as  such  member. 
But  the  traveling  and  other  actual  expenses  of  a  member  incurred  while 
upon  the  business  of  the  home  may  be  paid,  and  any  member  of  the  board 
having  other  duties  connected  with  the  home  may  receive  a  reasonable 
compensation  therefor,  to  be  determined  by  the  board.    [B,  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  10;  Act  of  March  12,  1867,  ch.  1,  15  Stat. 
L.  1;  Act  of  Jan.  23,  1873,  ch.  61,  17  Stat.  L.  417. 

Compensation  to  managers  for  any  duty  connected  with  home  aUowed  by  this  section 
is  forbidden  by  the  provision  from  the  Act  of  Aug.  18,  1894,  ch.  301,  given  infra,  p.  591. 
The  president  and  secretary  of  the  board  are,  however,  allowed  salaries. 

Traveling  expenses  of  officers  not  nuinagers,  see  provision  from  Act  of  Aug.  18,  1894, 
ch.  301,  infra,  p.  591. 

Sec.  4829.  [Officers  of  the  National  Home.]  The  officers  of  the  National 
Home  shall  consist  of  a  governor,  a  deputy  governor,  a  secretary,  a  treas- 
urer, and  such  other  officers  as  the  managers  may  deem  necessary.  They 
shall  be  appointed  from  honorably  discharged  soldiers  who  served  as  men- 
tioned in  the  following  section ;  and  they  may  be  appointed  and  removed, 
from  time  to  time,  as  the  interests  of  the  institution  may  require,  by  the 
Board  of  Managers.  Provided,  That  surgeons,  assistant  surgeons,  and  other 
medical  officers  of  the  National  Home  for  Disabled  Volunteer  Soldiers,  and 
the  several  branches  thereof,  may  be  appointed  from  others  than  those 
who  have  been  disabled  in  the  military  service  of  the  United  States.   [B,  8.] 

OriginaUy  this  section  was  as  follows: 

"  Sec.  4829.  The  officers  of  the  National  Home  shall  consist  of  a  governor,  a  deputy 
governor,  a  secretary,  and  a  treasurer,  and  such  other  officers  as  the  managers  may 
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deem  necessary.  They  shall  be  appointed  from  disabled  officers  who  served  as  mentioned 
in  the  following  section ;  and  they  may  be  appointed  and  removed  from  time  to  time,  as 
the  interests  of  the  institution  may  require,  by  the  board  of  managers."  Act  of  March 
21,  1866,  ch.  21,  14  Stat.  L.  11;  Act  of  Jan.  23,  1873,  ch.  61,  17  Stat.  L.  417. 

A  substitute  for  this  section  was  enacted  by  the  Act  of  April  11,  1892,  ch.  40,  27  Stat, 
L.  15.  This  substitute  is  all  of  that  part  of  the  section  as  given  in  the  text  preceding 
the  proviso. 

The  Act  of  Feb.  9,  1897,  ch.  205,  29  Stat.  L.  517,  further  amended  this  "  section  forty- 
eight  hundred  and  twenty -nine,"  without  reference  to  the  prior  amendment,  by  adding 
the  sentence  commencing  with  the  word  "  Provided." 

Provisions  relating  to  the  eligibility  of  officers  were  made  by  the  Act  of  June  28,  1902, 
ch.  1301,  §  1,  infra,  p.  595,  and  the  Act  of  March  3,  1887,  ch.  362,  infra,  p.  689. 

Sec.  4830.  [Sites  for  homes  may  be  purchased,  and  buildings  erected.] 
The  board  of  managers  shall  have  authority  to  procure  from  time  to  time, 
at  suitable  places,  sites  for  military  homes  for  all  persons  serving  in  the 
Army  of  the  United  States  at  any  time  in  the  war  of  the  rebellion,  not 
otherwise  provided  for,  who  have  been  or  may  be  disqualified  for  procuring 
their  own  support  by  reason  of  wounds  received  or  sickness  contracted  while 
in  the  line  of  their  duty  during  the  rebellion;  and  to  have  the  necessary 
buildings  erected,  having  due  regard  to  the  health  of  location,  facility  of 
access,  and  capacity  to  accommodate  the  persons  entitled  to  the  benefits 
thereof.    [B.  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  10;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat.  L. 
417. 

By  the  Act  of  July  19,  1897,  ch.  9,  30  Stat.  L.  121,  provisions  relating  to  the  condem- 
nation of  land  for  sites  for  public  buildings  were  made  applicable  to  this  board  of 
managers.    See  the  title  Public  Pbopebty,  BniiJ>iNGS  and  Grounds. 

AUowance  of  Interest  in  decree  against  is  recoverable  without  any  statute  to  that 
home. — ^A  decree  allowing  interest  on  an  effect,  and  this  although  the  judgment  is 
amount  found  due  a  contractor  upon  two  not  to  be  paid  by  the  collector  but  direct- 
contracts  lor  the  construction  of  buildings  ly  from  tne  treasury.  .  .  .  Without  now 
for  the  National  Hom«  is  not  erroneous  attempting  to  lay  down  a  rule  for  all 
by  virtue  of  such  allowance.  National  governmental  agencies,  we  think  the  ez- 
Home  for  Disabled  Volunteer  Soldiers  i;.  jemption  of  the  United  States  is  not  ap- 
Parrish,  (1913)  229  U.  S.  494,  33  S.  Ct.  .plicable  to  the  Home.  It  is  a  distinct 
944,  57  U.  S.  (L.  ed.)  1296,  affirming  (C.  corporate  entity,  invested  with  powers, 
0.  A.  6th  Cir.  1912)  194  Fed.  940,  114  duties  and  responsibilities  which,  in  the 
C.  C.  A.  576,  wherein  the  court  said:  "  It  judgment  of  Congress,  required  that  it  be 
is  urged  that  interest  is  not  recoverable  given  power  to  sue  in  its  own  name  and 
against  the  United  States  in  the  absence  be  suojected  to  liability  to  be  sued, 
of  some  statutory  provision  or  authorized  Althou^  under  the  ultimate  supervision 
stipulation,  and  that,  as  the  Home  is  a  of  Congress,  it  has  a  board  of  managers 
governmental  agency,  a  like  exemption  which  exercises  a  general  control  over  its 
applies  to  it.  It  is  quite  true  that  the  affairs,  and  has  a  corps  of  other  oflicers 
United  States  cannot  be  subjected  to  the  of  its  own,  who  are  in  immediate  charge 
^payment  of  interest  unless  there  be  an  of  its  activities.  It  makes  contracts  and 
authorize  engagement  to  pay  it  ,or  a  incurs  contractual  liabilities  in  its  own 
3tatute  permitting  its  recovery.  .  .  .  But  name,  expends  and  disburses  the  moneys 
this  exemption  has  never  as  yet  been  available  for  its  support  and  maintenance, 
applied  to  subordinate  governmental  and  in  general  occupies  a  position  which 
agencies.  On  the  contrary,  in  suits  takes  it  without  the  reasons  underlying 
against  collectors  to  recover  moneys  the  Government's  exemption  from  in- 
^llegally  exacted  as  taxes  and  paid  under  terest.** 
protest  the  settled  rule  is,  that  interest 

Sec.  4831 .  [Funds  for  support  of  home.]  For  the  establishment  and 
support  of  the  National  Home  for  Disabled  Volunteer  Soldiers  there  shall 
be  appropriated  all  stoppages  or  fines  adjudged  against  such  ofiSicers  and 
soldiers  by  sentence  of  court-martial  or  military  commission,  over  and  above 
the  amounts  necessary  for  the  re-imbursement  of  the  Government  or  of  indi- 
viduals ;  all  forfeitures  on  account  of  desertion  from  such  service ;  and  all 
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moneys  due  such  deceased  officers  and  soldiers,  wMch  now  are  or  may  be 
unclaimed  for  three  years  after  the  death  of  such  officers  and  soldiers, 
to  be  repaid  upon  the  demand  of  the  heirs  or  legal  representatives  of  such 
deceased  officers  or  soldiers.  The  board  of  managers  are  also  authorized  to 
receive  all  donations  of  money  or  property  made  by  any  person  or  persons 
for  the  benefit  of  the  home,  and  to  hold  or  dispose  of  the  same  for  its  sole 
and  exclusive  use.    [B.  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  10;  Act  of  Jan.  23,  1873^  ch.  51,  17  SUt.  L. 
417. 

See  the  proviaiona  of  the  Act  of  March  3,  1876,  ch.  129,  |  1,  infra,  p.  586. 

Sec.  4832.  [What  persons  are  entitled  to  benefit  of  National  Home  — 
assignment  of  pensions.]  The  following  persons  only  shall  be  entitled  to 
the  benefits  of  the  National  Home  for  Disabled  Volunteer  Soldiers,  and  may- 
be admitted  thereto,  upon  the  recommendation  of  three  of  the  board  of 
managers,  namely :  All  officers  and  soldiers  who  served  in  the  late  war  for 
the  suppression  of  the  rebellion,  and  the  volunteer  soldiers  and  sailors  of 
the  war  of  eighteen  hundred  and  twelve  and  of  the  Mexican  war,  and  not 
provided  for  by  existing  laws,  who  have  been  or  may  be  disabled  by  wounds 
received  or  sickness  contracted  in  the  line  of  their  duty ;  and  such  of  these 
as  have  neither  wife,  child,  nor  parent  dependent  upon  them,  on  becoming 
inmates  of  this  home,  or  receiving  relief  therefrom,  shall  assign  thereto  their 
pensions  when  required  by  the  board  of  managers,  during  the  time  they 
shall  remain  therein  or  receive  its  benefits.    [B,  8,] 

Act  of  March  21,  1866,  ch.  21, 14  Stat.  L.  11;  Res.  No.  45  of  Feb.  28,  1871,  16  Stat.  L. 
699;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat.  L.  417. 

Provisions  extending  the  benefits  of  the  Home  to  additional  classes  were  made  by  the 
Act  of  May  26,  1900,  ch.  586,  §  1,  31  Stat.  L.  217;  the  Act  of  Jan.  28,  1901,  ch.  184,  $  6, 
31  Stat.  L.  745;  the  Act  of  May  27,  1908,  ch.  200,  §  1,  35  Stat.  L.  372;  and  the  Act  of 
March  4,  1909,  ch.  299,  $  1,  35  Stat.  L.  1012.  The  provisions  of  all  of  these  Acts  were 
embodied  in,  and  they  were  superseded  by,  the  Act  of  March  3,  1915,  ch.  76,  |  1, 
tfi/ro,  n.  697. 

Further  provisions  relating  to  pensions  were  made  by  the  Act  of  Feb.  26,  1881,  ch.  80, 
I  2,  infra,  p.  688;  the  Act  of  Aug.  7,  1882,  ch.  433,  infra,  p.  588;  and  the  Act  of  July  1, 
1902,  ch.  1361,  infra,  p.  595. 

**  The  aaaisnment  of  the  pension  certifi-  Such  provisions  do  not  include  arrears 
cate  does  not  give  to  the  managers  a  right  of  pensions  that  may  be  due  to  the  in- 
to collect  or  receive  the  pension  therein  mates  under  the  Pension  Act  of  Jan.  25, 
mentioned  for  any  period  of  time  other  1879,  ch.  23  (see  title  Pensiokb).  (1879) 
than  while  the  pensioner  is  an  inmate  16  Op.  Atty.-Gen.  374. 
of  the  home."  (1879)  16  Op.  Atty.-6en. 
377. 

Sec.  4833.  [Outdoor  relief — if  branch  unfit  for  habitation,  members 
may  be  transferred  —  report  to  Congress.]  The  Managers  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  are  authorized  to  aid  persons  who 
are  entitled  to  its  benefits  by  outdoor  relief,  in  such  manner  and  to  snch 
extent  as  they  may  deem  proper,  but  such  relief  shall  not  exceed  the  average 
cost  of  maintaining  an  inmate  of  the  Home:  Provided,  That  in  the  event 
that  buildings  at  any  Branch  of  the  Home  shall  be  destroyed  by  fire  or  ren- 
dered unfit  for  habitation  because  of  pestilence  or  by  the  elements,  then  and 
in  that  event  the  Board  of  Managers  shall  have  authority  to  remove  the 
members  of  said  Branch  so  afflicted  or  destroyed  to  any  other  Branch  not  so 
affected,  and  to  do  this  they  may  use  any  funds  appropriated  for  the  Home, 
notwithstanding  they  may  have  been  specifically  appropriated  for  other 
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purposes,  to  the  extent  that  such  funds  shall  be  necessary  to  effect  such  a 
transfer  and  the  maintenance  and  support  thereafter  of  said  members  so 
transferred,  and  shall  report  their  doings  therein  to  the  Congress  and  their 
expenditures  as  in  other  cases  of  expenditures:  Provided  further,  That 
the  appropriations  for  any  fiscal  year  shall  not  be  exceeded.    [JS.  8.] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  Aug.  28,  1894,  ch.  316, 
28  Stat.  L.  492. 

Originally  this  section  was  as  foUows: 

"  Sec.  4833.  The  managers  of  the  National  Home  for  Disabled  Volunteers  are  author- 
ized to  aid  persons  who  are  entitled  to  its  benefits  by  outdoor  relief  in  such  manner  and 
to  such  extent  as  they  may  deem  proper;  but  such  relief  shaU  not  exceed  the  average 
cost  of  maintaining  an  inmate  of  the  home."  Act  of  llarch  21,  1866,  ch.  21,  14  Stat.  L. 
11 ;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat.  L.  417. 

R.  S.  sec.  3678  requires  appropriations  to  be  applied  solely  to  the  objects  for  which 
they  are  made.    See  Estimates,  AppBOFBiATioifS,  ajxd  Repokts. 

Sec.  4834.  [Duties  of  board  of  managen.]  The  board  of  managers 
shall  make  an  annual  report  of  the  condition  of  the  National  Home  for 
Disabled  Volunteer  Soldiers  to  Congress  on  the  first  Monday  of  every 
January;  and  the  board  shall  examine  and  audit  the  accounts  of  the  treas- 
urer and  visit  the  home  quarterly.    [JS.  S.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  11;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat  L. 
417. 

Authority  of  governor  of  home,  see  note  under  R.  8.  sec.  4824,  supra,  p.  578. 

Sec.  4835.  [Inmates  subject  to  articles  of  war.]  All  inmates  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  shall  be  subject  to  the 
Rules  and  Articles  of  War,  and  in  the  same  manner  as  if  they  were  in  the 
Army.    [B.  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  11;  Act  of  Jan.  23,  1873,  ch.  51,  17  SUt.  L. 
417. 
See  Amncu&s  of  Wab. 
Cited  generally  in  (1878)   16  Op.  Atty.-Gen.  13. 

Sec.  4836.  [Amendment,  etc.,  of  laws.]  Congress  may  at  any  time 
alter,  amend,  or  repeal  the  laws  relating  to  the  National  Home  for  Disabled 
Volunteer  Soldiers.    [B.  8.] 

Act  of  March  21,  1866,  ch.  21,  14  Stat.  L.  11;  Act  of  Jan.  23,  1873,  ch.  51,  17  Stat.  L. 
417. 


[Sbo.  1.]  [Abolition  of  fines  ae  funds  —  clerks  —  appropriations  — 
estimates  —  accounts.]  •  •  •  That  so  much  of  the  act  entitled  ''An 
act  to  incorporate  a  National  Military  and  Naval  Asylum  for  the  relief  of 
totally  disabled  officers  and  men  of  the  volunteer  forces  of  the  United 
States,"  approved  March  third,  eighteen  hundred  and  sixty-five,  and  of 
all  acts  amendatory  thereof,  as  provides  ''  that  for  the  establishment  and 
support  of  said  asylum  there  shall  be  appropriated  all  stoppages  or  fines 
adjudged  against  officers  and  soldiers  by  sentence  of  court-martial  or  mili- 
tary commission,  over  and  above  the  amounts  necessary  for  the  re-imburse- 
ment  of  the  Oovemment  or  of  individuals;  all  forfeitures  on  account  of 
desertion  from  the  service ;  and  all  moneys  due  deceased  officers  and  soldiers 
which  now  are  or  may  be  unclaimed  for  three  years  after  the  death  of  such 
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officers  and  soldiers,"  be,  and  the  same  is  hereby,  repealed,  to  take  effect  on 
and  after  the  first  day  of  April,  eighteen  hundred  and  seventy-five. 

And  from  and  after  April  first,  eighteen  hundred  and  seventy-five,  no 
derk  shall  be  employed  or  paid  in  any  Department  of  the  Government 
for  services  rendered  under  any  provision  of  said  act  of  March  third, 
eighteen  hundred   and  sixty-five,   or  the   acts  amendatory  thereof. 

And  from  and  after  the  first  day  of  April,  eighteen  hundred  and  seventy- 
five,  no  money  shall  be  appropriated  or  drawn  for  the  support  and  mainte- 
nance of  what  is  now  designated  by  law  as  the  **  National  Home  for  Dis- 
abled Volunteer  Soldiers,"  except  by  direct  and  specific  annual  appropria- 
tions by  law. 

And  it  shall  be  the  duty  of  the  managers  of  said  home,  on  or  before  the 
first  day  of  August  in  each  year,  to  furnish,  to  the  Secretary  of  War,  esti- 
mates, in  detail,  for  the  support  of  said  home  for  the  fiscal  year  commenc- 
ing on  the  first  day  of  July  thereafter;  and  the  Secretary  of  War  shall 
annually  include  such  estimates  in  his  estimates  for  his  Department.  And 
no  moneys  shall,  after  the  first  day  of  April,  eighteen  hundred  and  seventy- 
five,  be  drawn  from  the  Treasury  for  the  use  of  said  home,  except  in  pur- 
suance of  quarterly  estimates,  and  upon  quarterly  requisitions  by  the  man- 
agers thereof  upon  the  Secretary  of  War,  based  upon  such  quarterly  esti- 
mates, for  the  support  of  said  home  for  not  more  than  three  months  next 
succeeding  such  requisition.  And  no  money  shall  be  drawn  or  paid  upon 
any  such  requisition  while  any  balance  heretofore  drawn  or  received  by  said 
home,  or  for  its  use,  from  the  Treasury,  under  the  laws  now  or  heretofore 
existing,  and  now  held  under  investment  or  otherwise,  shall  remain 
unexpended. 

And  the  managers  of  said  home  shall,  at  the  commencement  of  each 
quarter  of  the  year,  render  to  the  Secretary  of  War  an  account  of  all 
their  receipts  and  expenditures  for  the  quarter  immediately  preceding, 
with  the  vouchers  for  such  expenditures ;  and  all  such  accounts  and  vouchers 
shall  be  authenticated  by  the  officers  of  said  home,  thereunto  duly  appointed 
by  said  managers,  and  audited,  and  allowed,  as  required  by  law  for  the  gen- 
eral appropriations  and  expenditures  of  the  War  Department.  [18  Stat.  L. 
359.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1875,  ch.  129.  The  proviBions  of  the  Acts  above  referred  to  are  incorporated  into  R.  S. 
see.  4831,  supra,  p.  584. 

For  an  opinion  on  forfeiture  of  bounty  tional  Asylum,  see  (1870)  13  Op.  Atty.- 
for  desertion  being  payable  to  the  Na-      Gen.  188. 


[Sec.  1.]  [Purchases  to  be  made  after  advertisement;  expenditures  for 
new  buildings.]  Support  of  National  Home  for  Disabled  Volunteer 
Soldiers:  •  •  •  That  all  purchases  of  supplies  exceeding  the  sum  of 
one  thousand  dollars  at  any  one  time  shall  be  made  upon  public  tender 
after  due  advertisement,  and  that  the  expenditure  for  new  buildings  shall 
be  expressly  authorized  in  writing:    [20  Stat.  L.  390.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1879,  ch.  182. 
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[Seo.  1.]  [Headstones  at  Central  Branch.]  For  xnaintainmg  and 
improving  national  cemeteries.  *  •  •  And  the  Board  of  Managers  of 
the  National  Home  for  Disabled  Volunteer  Soldiers  may  charge  the  regu- 
lation stone  to  be  used  in  the  Central  Branch  at  a  cost  not  exceeding  one 
dollar  and  fifty  cents  additional  for  each  one.    [21  8tai.  L.  33,] 

This  is  from  the  Army  Appropriation  Act  of  June  28,  1879,  ch.  35. 


Sec.  2.  [Pensioners  in  home,  how  paid.]  All  persons  payable,  or  to  be 
paid  under  this  act,  to  pensioners  who  are  inmates  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  shall  be  paid  to  the  treasury  or  treasurers 
of  said  home,  upon  security  given  to  the  satisfaction  of  the  managers  to  be 
disbursed  for  the  benefit  of  the  pensioners  without  deduction  for  fines  or 
penalties  under  regulations  to  be  established  by  the  managers  of  the  home ; 
said  payment  to  be  made  by  the  pension  agent  upon  a  certificate  of  the 
proper  officer  of  the  home  that  the  pensioner  is  an  inmate  thereof  and  is 
still  living.  Any  balance  of  the  pension  which  may  remain  at  the  date  of 
the  pensioner's  discharge  shall  be  paid  over  to  him;  and  in  case  of  his 
death  at  the  home,  the  same  shall  be  paid  to  the  widow,  or  children  or  in 
default  of  either  to  his  legal  representatives.    [21  Stat.  L,  350,] 

The  above  section  2  is  from  the  Pension  Appropriation  Act  of  Feb.  26,  1881,  ch.  80. 
It  is  "continued  in  force"  by  the  provision  from  the  Act  of  Aug.  1,  1882,  ch.  433, 
given  in/ro^  this  page. 


[Seo.  1.]  [Pensions  of  inmates  of  National  Home  to  be  paid  to  treas- 
urers.] •  •  •  That  all  pensions  and  arrears  of  pensions  payable  or  to 
be  paid  to  pensioners  who  are  or  may  become  inmates  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  shall  be  paid  to  the  treasurers  of  said 
home,  to  be  applied  by  such  treasurers  as  provided  by  law,  under  the  rules 
and  regulations  of  said  home.  Said  payments  shall  be  made  by  the  pension 
agent  upon  a  certificate  of  the  proper  ofiSicer  of  the  home  that  the  pen- 
sioner is  an  inmate  thereof  on  the  day  to  which  said  pension  is  drawn.  The 
treasurers  of  said  home,  respectively,  shall  give  security,  to  the  satisfaction 
of  the  managers  of  said  home,  for  the  payment  and  application  by  them 
of  all  arrears  of  pension  and  pension-moneys  they  may  receive  under  the 
aforesaid  provisions.  And  section  two  of  the  act  entitled  ''An  act  making 
appropriations  for  the  payment  of  invalid  and  other  pensions  of  the  United 
States  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-two,  and  for  deficiencies,  and  for  other  purposes,"  approved  Febru- 
ary twenty-sixth,  eighteen  hundred  and  eighty-one,  is  hereby  revived  and 
continued  in  force.     [22  Stat.  L.  322.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  7,  1882,  ch.  433. 
The  Act  of  Feb.  26,  1881,  ch.  80,  §  2,  continued  in  force  by  the  provisions  of  the  teoct 
is  given  tupra,  this  page. 


[Sec.  1.]   [Annual  report.]    •    •    •    And  hereafter  there  shall  annually 
be  submitted  to  the  Secretary  of  War  a  detailed  statement  of  the  expenses 
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of  the  Board  of  Managers  of  the  National  Home  for  Disabled  Volunteer 
Soldiers,  who  shall  submit  the  same  to  Congress  at  the  b^inning  of  each 
session  thereof.     [23  8tai.  L.  510.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1885,  ch.  800. 


Sec.  2.  [Depositories  of  funds  to  give  bonds.]  That  from  and  after 
the  passage  of  this  act  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury 
to  require  from  the  president  and  cashier  of  all  banks  used  as  depositories 
by  the  treasurer  of  the  Home  a  deposit  of  bonds  sufficient  in  amount  to  fully 
secure  all  moneys  pertaining  to  said  Home  left  on  deposit  with  any  such 
bank.     [24  Stat  L.  129.] 

The  above  section  2  is  from  the  Act  of  July  9,  1886,  ch.  756,  to  reimburse  the 
National  Home  for  losses,  etc. 


[Sec.  1.]  [Expenditures  to  be  reported  to  Congress  —  audit  —  persons 
connected  with  liquor  traffic  disqualified  to  hold  positions.]    •    •  •   And 

hereafter  the  detailed  statement  of  the  expenses  of  the  Board  of  Managers 
of  the  National  Home  for  Disabled  Volunteer  Soldiers  shall  be  reported 
direct  to  Congress  in  the  annual  report  of  the  Board  of  Managers.  But  all 
of  the  expenditures  of  the  said  Home,  including  the  expenses  of  the  Board 
of  Managers,  shall  be  made  subject  to  the  general  laws  governing  the  dis- 
bursement of  public  moneys,  so  far  as  the  same  can  be  made  applicable 
thereto,  and  shall  be  audited  by  the  proper  accounting  officers  of  the  Treas- 
ury, under  such  rules  and  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  the  Treasury :  Provided  further,  That  no  person  shall  be  eligible 
to  or  hold  any  position  or  employment  in  the  government  or  management  of 
any  home  who  is  interested  in  or  connected  with,  directly  or  indirectly, 
any  brewery,  dram-shop,  or  distillery  in  the  State  where  such  home  is 
located.    [24  Stat.  L.  539.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  18S7,  ch.  362. 


[Sec.  1.]  [Appropriations.]  •  •  •  Hereafter  the  provisions  of  sec- 
tion thirty-six  hundred  and  ninety  and  thirty-six  hundred  and  ninety-one 
of  the  Revised  Statutes  of  the  United  States  shall  apply  to  all  appropria- 
tions made  for  the  maintenance  of  the  National  Home  for  Disabled  Volun- 
teer soldiers :    [25  Stat.  L.  543.] 

This  and  the  following  paragraph  of  this  section  are  from  the  Sundry  Civil  Appropria- 
tion Act  of  Oct.  2,  1888,  ch.  1069. 

R.  S.  sees.  3690  and  3691  mentioned  in  the  text  are  given  under  the  title  Estdcaiss, 
Appbopbiations,  and  Reports. 

[Estimates.]  •  •  •  That  it  shall  be  the  duty  of  the  managers  of  said 
Home,  on  or  before  the  first  day  of  October  in  each  year,  to  furnish  to  the 
Secretary  of  War  estimates,  in  detail,  for  the  support  of  said  Home  for 
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the  fiscal  year  commencing  on  the  first  day  of  July  thereafter,  and  the 
Secretary  of  War  shall  annually  include  such  estimates  in  his  estimates  for 
his  Department.    [25  Stat.  L.  543.] 

Seo  the  note  to  the  preceding  paragraph  of  this  section. 

Estimates  for  tlie  support  of  the  home  were  required  to  be  submitted  by  items  by  the 
Act  of  March  3,  1879,  ch.  182,  20  Stat.  L.  390,  and  the  Act  of  Aug.  4,  1886,  ch.  902, 
24  Stat.  L.  261. 


An  act  to  authorize  the  furaishing  of  obsolete  serviceable  cannon  to 

Soldiers  Homes. 

[Act  of  Feb.  8,  1889,  ch.  116,  25  Stat.  L.  657.] 

[Homes  may  be  furnished  with  obsolete  cannon.]  That  the  Secretary 
of  War  be,  and  hereby  is,  authorized  and  directed,  subject  to  such  regula- 
tions as  he  may  prescribe,  to  deliver  to  any  of  the  '*  National  Homes  for 
Disabled  Volunteer  Soldiers  "  already  established  or  hereafter  established 
and  to  any  of  the  State  Homes  for  soldiers  and  sailors  or  either  now  or 
hereafter  duly  established  and  maintained  under  State  authority,  such 
obsolete  serviceable  cannon,  bronze  or  iron,  suitable  for  firing  salutes,  as 
may  be  on  hand  undisposed  of,  not  exceeding  two  to  any  one  Home.  [25 
Stat.  L.  657.] 

See  the  later  provision  from  the  Act  of  May  26,  1900,  ch.  686,  given  infra,  p.  693. 


[Sec.  1.]  [Supervision  of  accounts.]  National  Home  for  Disabled  Vol- 
unteer Soldiers:  •  •  •  That  the  accounts  relating  to  the  expenditure 
of  said  sums,  as  also  all  receipts  by  said  Home  from  whatever  source,  shall, 
in  addition  to  the  supervision  now  provided  for,  be  reported  to  and  super- 
vised by  the  Secretary  of  War.     [26  Stat.  L.  984.] 

This  iB  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1891,  ch.  642. 
The  provision  from  the  Act  of  March  3,  1893,  ch.  210,  given  infra,  p.  591,  also  provides 
for  the  supervision  of  accounts  by  the  Secretary  of  War. 


[Sec.  1.]  [Expenses  to  be  in  book  of  estimates  —  number,  salaries,  and 
allowances  of  officers.]  •  •  •  That  hereafter  the  statement  of  expenses 
of  the  Board  of  Managers  of  the  National  Home  for  Disabled  Volunteer 
Soldiers  shall  each  year  be  submitted  in  the  annual  book  of  estimates  and 
shall  be  made  to  show  the  amount  of  salary  or  compensation  paid  to  each 
of  the  officers  and  employees  of  said  Board,  and  there  shall  also  be  sub- 
mitted therewith  a  statement  showing  the  number  of  officers  appointed  at 
each  of  the  Branch  Homes  under  Section  four  thousand  eight  hundred 
and  twenty-nine  of  the  Revised  Statutes,  the  amount  of  salary  or  com- 
pensation paid  to  each,  and  the  amount  of  allowance  to  each,  if  any,  for 
contingent  or  other  expenses.     [27  Stat.  L,  384.] 

This  is  from  the  Sundry  CivU  Appropriation  Act  of  Aug.  6,  1892,  ch.  380. 


HOSPITALS  AND  ASYLUMS  591 

[Sec.  1.]  [Supervision  of  acconiits.]  War  Department.  Office  of  the 
Inspector-General:  •  •  •  the  Secretary  of  War  shall  hereafter  exer- 
cise the  same  supervision  over  all  receipts  and  disbnrsements  on  account 
of  the  volunteer  soldiers'  homes  as  he  is  required  by  law  to  apply  to  the 
accounts  of  disbursing  officers  of  the  Army.     [^  Siai.  L.  653,] 

This  IB  from  the  Deficiencies  Appropriation  Act  of  March  3,  1893,  ch.  210. 
See  the  Act  of  BCarch  8,  1891,  cL  542,  {  1,  tupra,  p.  690. 


[Seo.  1.]  [Disbursements  to  be  accounted  for — supplies  —  posthumous 
fund.]  National  Home  for  Disable<J  Volunteer  Soldiers.  •  •  •  That 
all  amounts  disbursed  from  the  appropriation  of  a  Branch  Home  shall  be 
disbursed  and  accounted  for  monthly  to  the  general  treasurer  by  the  treas- 
urer of  that  Branch,  except  such  expenditures  for  services,  stationery, 
tableware,  clothing  and  bedding  as  may  be  required  by  the  Board  of  Man- 
agers to  be  legally  made  by  the  general  treasurer,  and  all  such  stationery, 
tableware,  clothing  and  bedding  as  may  be  required  for  each  Branch  Home 
shall  be  shipped  directly  from  the  place  of  purchase  or  manufacture  to  such 
Branch  Home;  and  all  disbursements  shall  be  made  in  conformity  with 
Sections  thirty-six  hundred  and  seventy-eight  and  thirty-six  hundred  and 
seventy-nine,  Bevised  Statutes:  PravidecL  further,  That  the  balance  of 
the  posthumous  fund,  including  the  amount  invested  in  bonds  pertaining 
to  that  fund,  that  may  be  in  the  hands  of  the  treasurer  of  any  Branch  of 
the  Home  on  July  first,  eighteen  hundred  and  ninety-four,  shall  be  trans- 
ferred to  the  appropriation  for  **  current  expenses,  eighteen  hundred  and 
ninety-five,"  of  that  Branch  Home,  and  thereafter  all  receipts  on  account 
of  the  eflfects  of  deceased  members  shall  be  credited  to  the  appropriation 
for  *'  current  expenses  "  of  the  fiscal  year  during  which  such  amounts  were 
received,  and  all  repayments  of  such  amounts  shall  be  made  from  and 
charged  to  the  like  appropriation  for  the  fiscal  year  in  which  such  repay- 
ments shall  be  made.     [28  Siai.  L.  411.] 

The  provisions  of  the  text  and  the  following  six  paragraphs  of  this  section  are  from 
the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  301. 

R.  S.  sees.  3678,  3679,  above  mentioned,  provide  that  appropriations  shall  be  applied 
to  the  objects  for  which  made,  and  that  no  sum  in  excess  of  the  appropriation  shall  be 
expended  or  contract  made  involving  payment  in  excess  of  the  appropriation.  These 
sections  are  jifiven  under  the  title  Estimates,  Appbopriatioits,  and  Kepobts. 

Further  provisions  relating  to  the  purchase  and  shipping  of  supplies  were  made  by 
the  Act  of  July  1,  1898,  ch.  546,  {  1,  ui/ra,  p.  593. 

[Bonds  of  treasurer.]  The  general  treasurer  shall  give  good  and  suffi- 
cient bond  to  the  United  States  in  a  sum  not  less  than  one  hundred  thou- 
sand dollars,  as  the  Secretary  of  War  may  direct,  and  to  be  approved  by 
him,  faithfully  to  account  for  all  public  moneys  and  property  which  he 
may  receive,  and  the  treasurers  of  the  several  Branch  Homes  shall  give 
good  and  sufficient  bonds  to  the  general  treasurer  in  such  sums  as  he  may 
require,  and  to  be  approved  by  him,  faithfully  to  account  for  all  moneys 
and  property  which  they  may  receive.    [28  Stat.  L.  412.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 

[Beceipts  for  sales.]  That  all  sums  received  from  sales  of  subsistence 
stores  or  other  property  of  the  National  Home  for  Disabled  Volunteer 
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Soldiers  shall  be  taken  up  by  the  disbursing  officer  under  the  proper  cur- 
,rent  appropriation  and  be  available  for  disbursement  on  account  of  that 
appropriation.     [28  Stai.  L.  412,] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  601. 

[Employees  to  be  classified  —  pay  established  —  no  extra  pay — na 
duplicate  pay  rolls.]  That  the  Board  of  Managers  shall  classify  all  the 
officers  and  employees  of  the  National  Home  for  Disabled  Volunteer  Soldiers 
and  establish  a  rate  of  pay  and  allowance  for  each  class,  and  the  rate  so 
established  shall  not  be  increased  by  fees,  perquisites,  allowances,  or  advan- 
tages under  any  pretense  whatever;  and  no  employee  shall  be  borne  on 
more  than  one  pay  roll  or  voucher.    [26  Stat.  L.  412.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  691. 

[Traveling  expenses  of  officers.]  That  when  an  officer  of  the  National 
Home  for  Disabled  Volunteer  Soldiers,  not  a  member  of  the  Board  of  Man- 
agers thereof,  travels  under  orders  on  business  for  the  Home  he  shall  be 
allowed  seven  cents  in  lieu  of  all  other  expenses  for  each  mile  actually 
traveled,  distance  to  be  computed  by  the  most  direct  through  route.  [28 
Stat.  L.  412.] 

See  the  notes  to  the  first  paragraph  of  this  section^  supra,  p.  691. 

[Managers  not  to  receive  pay  —  expenses  —  salaries  of  president  and 
secretary.]  That  hereafter  no  members  of  the  Board  of  Managers  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  shall  receive  any  compen- 
sation or  pay  for  any  services  or  duties  connected  with  the  Home ;  but  the 
traveling  and  other  actual  expenses  of  a  member,  incurred  while  upon 
the  business  of  the  Home,  may  be  reimbursable  to  such  member :  Provided, 
That  the  president  and  secretary  of  the  Board  of  Managei:s  may  receive 
a  reasonable  compensation  for  their  services  as  such  officers,  jiot  exceeding 
four  thousand  dollars  and  two  thousand  dollars,  respectively,  per  annum. 
[28  Stat.  L.  412.] 

See  the  notes  to  the  first  paragraph  of  this  aection,  wpra,  p.  601. 

[Annual  inspection  —  report.]  That  hereafter,  once  in  each  fiscal  year, 
the  Secretary  of  War  shall  cause  a  thorough  inspection  to  be  made  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  its  records,  disbursements, 
management,  discipline,  and  condition,  such  inspection  to  be  made  by  an 
officer  of  the  Inspector-Greneral's  Department,  who  shall  report  thereon  in 
writing,  and  said  report  shall  be  transmitted  to  Congress  at  the  first  session 
thereafter.    [28  Stat.  L.  412.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  691. 


[Seo.  1.]  [Medical  supplies.]  •  •  •  That  hereafter  upon  proper 
application  therefor,  the  Medical  Department  of  the  Army  is  authorized  to 
sell  medical  and  hospital  supplies  at  its  contract  prices  to  the  National 
Home  for  Disabled  Volunteer  Soldiers.    [29  Stat.  L.  445.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  11,  1896,  ch.  420. 
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[Sec.  1.]  [Purchase  and  distribution  of  supplies.]  •  •  •  Hereafter 
all  supplies  for  the  National  Home  for  Disabled  Volunteer  Soldiers  shall 
be  purchased,  shipped,  and  distributed  as  may  be  directed  by  the  Board 
of  Managers.     [30  Siai.  L.  640,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  1,  1898,  ch.  546. 


[Sec.  1.]  [Obsolete  ordnance  issued  to  Homes.]  •  •  •  That  here- 
after the  Chief  of  Ordnance  is  authorized  to  issue  such  obsolete  or  con- 
demned ordnance,  gun  carriages,  and  ordnance  stores  as  may  be  needed 
for  ornamental  purposes  to  the  Homes  for  Disabled  Volunteer  Soldiers, 
the  Homes  to  pay  for  transportation  out  of  any  appropriation  for  current 
expenses.    [31  Stat.  L,  216.] 

This  is  from  the  Army  Appropriation  Act  of  May  26,  1900,  ch.  586. 
A  similar  provision,  but  without  the  word  "hereafter,"  is  contained  in  the  Act  of 
March  3,  1899,  ch.  423,  30  Stat.  L.  1073. 

See  the  Act  of  Feb.  8,  1889,  ch.  116,  supra,  p.  590. 


[Sec.  1.]  [Appropriations  for  buildings  available  until  expended.] 
*  •  •  That  appropriations  made  for  the  fiscal  year  nineteen  hundred, 
or  that  may  hereafter  be  made,  for  the  construction  of  buildings  at  any 
of  the  branches  of  the  National  Home  for  Disabled  Volunteer  Soldiers  shall 
continue  available  until  expended.     [31  Stat.  L.  294.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  June  6,  1900,  ch.  785,  and  foUows 
appropriations  for  the  National  Home  for  Disabled  Volunteer  Soldiers. 


[Seo.  1.]  [Gteneral  Treasurer  and  assistants  —  bond*]  *  *  *  For 
salaries  for  officers  and  employees  of  the  Board  of  Managers,  and  for  out- 
door relief  and  incidental  expenses,  namely : 

For  president  of  the  Board  of  Managers,  four  thousand  dollars ;  secretary 
of  the  Board  of  Managers,  two  thousand  dollars;  general  treasurer,  who 
shall  not  be  a  member  of  the  Board  of  Managers,  three  thousand  five  hun- 
dred dollars ;  inspector-general,  two  thousand  five  hundred  dollars;  assistant 
general  treasurer  and  assistant  inspector-general,  who  shall  hereafter,  in 
the  necessary  absence  or  inability  of  the  general  treasurer,  from  any  cause 
whatever,  perform  his  duties  and  give  bond  to  the  general  treasurer  for  the 
faithful  performance  of  such  duties,  but  the  general  treasurer  shall  in 
every  respect  be  responsible,  on  his  bond,  to  the  United  States  for  any 
default  on  the  part  of  such  assistant  general  treasurer  and  assistant 
inspector-general,  two  thousand  dollars.    [31  Stat.  L.  636.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 

The  above  paragraph  seems  to  be  in  effect  a  substitute  for  the  provision  in  the  Sundry 
Civil  Appropriation  Act  of  July  1,  1898,  ch.  546,  which  reads  as  follows: 

"  National  Home  for  Disabled  Volunteer  Soldiers.    .  .  .  general  treasurer,  who  shall 

not  be  a  member  of  the  Board  of  Managers,  .  .  .  and  the  general  treasurer  may  hereafter 

designate  a  clerk  in  his  office  who,  in  the  necessarv  absence  or  inability  of  the  general 

treasurer  from  any  cause  whatever,  shall  perform  nis  duties,  and  the  general  treasurer 

3  F.  S.  A.— 20 
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may  require  the  said  clerk,  when  to  designated,  to  give  bonds  for  the  faithful  perform- 
ance of  such  duties  during  the  absence  or  inability  of  the  ffeneral  treasurer,  but  the 
general  treasurer  shall  in  every  respect  be  responsible,  on  his  bond,  to  the  United  States 
for  any  default  of  such  clerk;  .  .  .'^    [SO  Stat,  L.  6^0, ^ 

The  salaries  of  the  officers  are  dependent  on  the  annual  appropriation  Acts,  and  were 
fixed  for  the  fiscal  year  ending  June  30,  1916,  by  the  Sundry  Civil  Appropriation  Act  of 
March  3,  1916,  ch.  76,  i  1,  38  SUt.  L.  852. 


[Seo.  1.]  EJurisdiction  over  sites  ceded  to  States.]  •  •  •  That  the . 
jurisdiction  over  the  places  purchased  and  used  for  the  location  of  the 
Branches  of  the  National  Home  for  Disabled  Volunteer  Soldiers,  under  and 
by  the  authority  of  an  Act  of  Congress  approved  March  twenty-first,  eigh- 
teen hundred  and  sixty-six,  in  Milwaukee  County,  State  of  Wisconsin,  and 
upon  which  said  Branch  Home  is  located,  and  by  authority  of  an  Act  of 
Congress,  approved  July  fifth,  eighteen  hundred  and  eighty-eight,  in  the 
county  of  Leavenworth,  State  of  Kansas,  and  upon  which  said  Branch  Home 
is  located,  is  hereby  ceded  to  the  respective  States  in  which  said  Branches 
are  located  and  relinquished  by  the  United  States,  and  the  United  States 
shall  claim  or  exercise  no  jurisdiction  over  said  places  after  the  passage 
of  this  Act :  Provided,  That  nothing  contained  herein  shall  be  construed 
to  impair  the  powers  or  rights  heretofore  conferred  upon  or  exercised  by 
the  Board  of  Managers  of  the  National  Home  for  Disabled  Volunteer 
Soldiers  in  and  on  said  places.     [31  Stat.  L.  1175.] 

The  provisions  of  this  and  the  two  following  paragraphs  of  the  text  are  from  the 
Act  of  March  3.  1901,  ch.  853. 

The  Act  of  March  21,  1866,  ch.  21,  mentioned  in  the  text  is  embodied  in  R.  S. 
sees.  4825-4836  given  in  this  subdivision,  9ippra,  p.  582  et  seq. 

The  Aot  of  July  5,  1884,  ch.  223,  23  Stat.  L.  120  (erroneously  referred  to  above  as 
that  of  July  5,  1888),  authorizes  a  branch  home  which  was  located  at  Leavenworth, 
Kan. 

State  jurisdiction. — Federal  officers  who  authority,  notwithstanding  the  state  may 

are  discharging  their  duties  in  a  state  and  have  jurisdiction  over  the  place  or  ground 

who  are  engaged  in  superintending  the  in-  wh«re  the  institution  is  located.    The  pro- 

ternal  government  and  management  of  a  visions  of  a  state  statute  relating  to  the 

federal  mstitution,  under  the  lawful  direc-  sale   of   oleomargarine   do   not   apply    to 

tion  of  its  board  of  managers  and  with  the  management  of  a  soldiers'  home.   Ohio 

the  approval  of  Congress,  are  not  subject  i?.  Thomas,    (1899)    173  U.  S.  276,  19  S. 

to  the  jurisdiction  of  the  state  in  regard  Ct.  453,  43  U.  S.  (L.  ed.)  699.    See  In  re 

to  those  very  matters  of  administration  Kelly,   (1895)   71  Fed.  545. 
which    are    thus     approved    by     federal 

[Accounts,  how  audited.]  •  •  •  That  the  accounts  relating  to  the 
expenditure  of  all  public  moneys  appropriated  for  the  support  and  mainte- 
nance of  the  National  Home  for  Disabled  Volunteer  Soldiers  shall  be  audited 
by  the  Board  of  Managers  of  said  Home  in  the  same  manner  as  is  pro- 
vided for  the  accounts  of  the  various  Departments  of  the  United  States 
Government,  and  thereupon  immediately  transmitted  directly  to  the  proper 
accounting  officers  of  the  Treasury  Department  for  final  audit  and  settle- 
ment.    [31  Stat.  L.  1178.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 

[Designation  of  officer  to  assist  treasurer  and  quartermaster  at  Homes 
—  bond.]  •  •  •  Hereafter  the  Board  of  Managers  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  may,  in  their  discretion,  designate  and 
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authorize  an  officer  at  each  or  any  of  the  several  Branches  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  to  perform  such  duties  in  connec- 
tion with  the  offices  of  the  treasurer  and  quartermaster  at  any  such  Branch 
as  they  may  direct,  and  in  the  necessary  absence  or  inability  of  either  of 
said  officers  from  any  cause  whatever  to  have  power  to  act  in  their  places 
and  perform  all  of  the  duties  connected  with  the  said  respective  offices. 
All  officers  so  designated  and  authorized  to  act  as  provided  hereunder  shall 
give  bond  to  the  general  treasurer  of  the  National  Home  for  Disabled 
Volimteer  Soldiers  in  such  amount  as  he  may  require,  and  to  be  approved 
by  him,  faithfully  to  account  for  all  public  moneys  and  property  which 
they  may  receive.     [31  Stat.  L.  1178.] 

See  the  notes  to  the  first  paragraph  of  this  section,  9upra,  p.  594. 


[Sec.  1.]  [Officers  of  Home  to  be  persons  whose  record  would  render 
them  eligible  for  admission.]  Hereafter  the  officers  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  and  officers  under  the  Board  of  Managers 
thereof,  shall  be  appointed,  so  far  as  may  be  practicable,  from  persons 
whose  military  or  naval  service  would  render  them  eligible,  if  disabled  and 
not  otherwise  provided  for,  for  admission  to  the  Home,  and  they  may  be 
appointed,  removed,  and  transferred,  from  time  to  time,  as  the  interests  of 
the  institution  may  require,  by  the  Board  of  Managers.    [32  Stat.  L.  472,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1901. 
See  R.  S.  sec.  4829,  supra,  p.  683. 


[Sec.  1.]  [Payment  of  pension  after  death  of  inmate.]  Hereafter  any 
balance  of  pension  money  due  a  member  of  the  National  Home  for  Disabled 
Volunteer  Soldiers  at  the  time  of  his  death  shall  be  paid  to  his  widow, 
minor  children  or  dependent  mother  or  father  in  the  order  named,  and 
should  no  widow,  minor  child,  or  dependent  parent  be  discovered  within 
one  year  from  the  time  of  the  death  of  the  pensioner,  said  balance  shall  be 
paid  to  the  post  fund  of  the  Branch  of  said  National  Home  for  which  the 
pensioner  was  a  member  at  the  time  of  his  death,  to  be  used  for  the  com- 
mon benefit  of  the  inembers  of  the  Home  under  the  direction  of  the  Board 
of  Managers,  subject  to  future  reclamation  by  the  relatives  hereinbefore 
designated,  upon  application  filed  with  the  Board  of  Managers  within  five 
years  after  the  pensioner's  death.    [32  Stat.  L.  664.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  1,  1902,  ch.  1351. 


[Sec.  1.]  [Appropriations  for  buildings,  etc.,  to  be  immediately  avail- 
able.] •  •  •  Appropriations  herein,  or  that  may  hereafter  be  made,  for 
construction  of  buildings  and  appurtenances  at  any  of  the  Branches  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  shall  be  available  imme- 
diately after  the  approval  of  the  Act  containing  the  same.  [32  Stat.  L. 
1137.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1903,  ch.  1007. 
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[Sec.  1.]  [ApplicatioiiB  for  admission — effect.]  •  •  •  Hereafter 
the  application  of  any  person  for  membership  in  the  National  Home  for 
Disabled  Volunteer  Soldiers  and  the  admission  of  the  applicant  thereunder 
shall  be  and  constitute  a  valid  and  binding  contract  between  such  appli- 
cant and  the  Board  of  Managers  of  said  home  that  on  the  death  of  said 
applicant  while  a  member  of  such  home,  leaving  no  heirs  at  law  nor  next  of 
kin,  all  personal  property  owned  by  said  applicant  at  the  time  of  his  death, 
including  money  or  choses  in  action  held  by  him  and  not  disposed  of  by 
will,  whether  such  property  be  the  proceeds  of  pensions  or  otherwise  derived, 
shall  vest  in  and  become  the  property  of  said  Board  of  Managers  for  the 
sole  use  and  benefit  of  the  post  fund  of  said  home,  the  proceeds  to  be  dis- 
posed of  and  distributed  among  the  several  branches  as  may  be  ordered  by 
said  Board  of  Managers,  and  that  all  personal  property  of  said  applicant 
shall,  upon  his  death,  while  a  member,  at  once  pass  to  and  vest  in  said 
Board  of  Managers,  subject  to  be  reclaimed  by  any  legatee  or  person 
entitled  to  take  the  same  by  inheritance  at  any  time  within  five  years  after 
the  death  of  such  member.  The  Board  of  Managers  is  directed  to  so  change 
the  form  of  application  for  membership  as  to  give  reasonable  notice  of  this 
provision  to  each  applicant  and  as  to  contain  the  consent  of  the  applicant 
to  accept  membership  upon  the  conditions  herein  provided.  [36  Stat.  L. 
736.] 

This  is  from  the  Sundry  Ciyil  Appropriation  Act  of  June  25,  1910,  ch.  384. 


An  act  to  provide  aid  to  State  or  Territorial  homes  for  the  support  of 
disabled  soldiers  and  sailors  of  the  United  States. 

[Aci  of  Aug.  27, 1888,  ch.  914,  25  8tai.  L.  450.] 

[Seo.  1.]  [Aid  to  State  or  Territorial  homes.]  That  all  States  or  Terri- 
tories which  have  established,  or  which  shall  hereafter  establish,  State 
homes  for  disabled  soldiers  and  sailors  of  the  United  States  who  served  in 
the  war  of  the  rebellion,  or  in  any  previous  war,  who  are  disabled  by  age, 
disease,  or  otherwise,  and  by  reason  of  such  disability  are  incapable  of 
earning  a  living,  provided  such  disability  was  not  incurred  in  service 
against  the  United  States,  shall  be  paid  for  every  such  disabled  soldier  or 
sailor  who  may  be  admitted  and  cared  for  in  such  home  at  the  rate  of  one 
hundred  dollars  per  annum. 

The  number  of  such  persons  for  whose  care  any  State  or  Territory  shall 
receive  the  said  payment  under  this  act  shall  be  ascertained  by  the  Board 
of  Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers,  under 
such  regulations  as  it  may  prescribe,  but  the  said  State  or  Territorial  homes 
shall  be  exclusively  under  the  control  of  the  respective  State  or  Territorial 
authorities,  and  tiie  Board  of  Managers  shall  not  have  nor  assume  any 
management  or  control  of  said  State  or  Territorial  homes.  The  Board  of 
Managers  of  the  National  Home  shall,  however,  have  power  to  have  the  said 
State  or  Territorial  homes  inspected  at  such  times  as  it  may  consider  neces- 
sary, and  shall  report  the  result  of  such  inspections  to  Congress  in  its 
annual  report.    [25  Stat.  L.  450.] 

Appropriation  Acts  "  for  continuing  aid  to  state  or  territorial  homes  "  in  conformity 
with  this  Act  have  contained  for  many  years  the  proviso,  "  That  one-half  of  any  sum  or 
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sums  retained  by  State  Homes  on  acoount  of  pensions  received  from  inmates  shall  be 
deducted  from  the  aid  herein  provided  for."  See  32  Stat.  L.  472;  32  Stat.  L.  15; 
31  Stat.  L.  1178;  31  Stat  L.  1028;  31  Stat.  L.  636;  31  Stat.  L.  13;  30  Stat.  L. 
1227;  30  Stat.  L.  1113;  30  fitat.  L.  668;  30  Stat.  L.  640;  30  Stat.  L.  121;  30  Stat.  L. 
54;  29  Stat.  L.  448;  29  Stat.  L.  284;  29  Stat.  L.  22;  28  Stat.  L.  955,  etc. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75,  S  1,  38  Stat.  L.  853, 
contained,  aa  did  similar  Acts  for  several  preceding  years,  provisions:  *'  That  no  part 
of  the  forcing  appropriations  shall  be  expended  for  any  purpose  at  any  branch  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  that  maintains  or  permits  to  be  main- 
tained on  its  premises  a  bar,  canteen,  or  other  place  where  beer,  wme,  or  other  intoxi- 
cating liquors  are  sold.  .  .  .  That  for  any  sum  or  sums  collected  in  any  manner  from 
inmates  of  such  State  or  Territorial  homes  to  be  used  for  the  support  of  said  homes  a 
like  amount  shall  be  deducted  from  the  aid  herein  provided  for,  but  this  proviso  shall 
not  apply  to  any  State  or  Territorial  home  into  which  the  wives  or  windows  of  soldiers 
are  admitted  and  maintained." 

Section  2  of  this  Act,  making  appropriations,  is  omitted  as  temporary. 


Joint  Besolution  For  the  appointment  of  Ave  members  of  the  Board  of 
Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers. 

[Bes.  of  Oct  19,  1914,  No.  49,  38  Stat  L.  780.] 

[Number  of  managers  —  quorum.]  •  •  *  Said  board,  after  the 
passage  of  this  resolution,  shall  be  composed  of  seven  members,  and  four 
members  shall  constitute  a  quorum  for  the  transaction  of  business  at  any 
regular  or  special  meeting  thereof.    [38  Siat.  L.  780.1 

The  part  of  the  foregoing  Resolution  omitted  consisted  of  the  names-  and  terms  of 
these  appointed  members  of  the  board  of  managers  of  the  National  Home  for  Disabled 
Volunteer  Soldiers,  and  to  which  the  words  "  Said  board  "  refer.  See  R.  S.  4826,  auprd, 
p.  582,  and  the  notes  thereto. 


[Sec.  1.]  [Expenditure  of  appropriations  for  new  buildings.]    •    •    • 

That  no  part  of  the  appropriation  for  repairs  for  any  of  the  branch  homes 
shall  be  used  for  the  construction  of  any  new  building;    [38  Stat.  L.  850.] 

This  and  the  foUowing  paragraph  of  this  section  are  from  the  Sundry  Civil  Appro- 
priation Act  of  March  3,  1915,  ch.  75. 

[Additional  persons  entitled  to  benefits  of  Home.]  •  •  •  The  follow- 
ing persons  only  shall  hereafter  be  entitled  to  the  benefits  of  the  National 
Home  for  Disabled  Volunteer  Soldiers,  and  may  be  admitted  thereto  upon 
the  order  of  a  member  of  the  board  of  managers,  namely :  All  honorably 
discharged  officers,  soldiers,  and  sailors  who  served  in  the  regular  or  volun- 
teer forces  of  the  United  States  in  any  war  in  which  the  country  has  been 
engaged,  including  the  Spanish- American  War,  the  provisional  army 
(authorized  by  Act  of  Congress  approved  March  second,  eighteen  hundred 
and  ninety-nine),  in  any  of  the  campaigns  against  hostile  Indians,  or  who 
have  served  in  the  Philippines,  in  China,  or  in  Alaska,  who  are  disabled 
by  disease,  wounds,  or  otherwise,  and  who  have  no  adequate  means  of  sup- 
port, "and  who  are  not  otherwise  provided  for  by  law,  and  by  reason  of  such 
disability  are  incapable  of  earning  their  living.     [38  Stat.  L.  853.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

For  earlier  provisions  relating  to  this  subject  see  R.  S.  sec.  4832,  supra,  p.  685,  and 
the  notes  thereto. 
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VI.    OOVEBNMENT  HOSPITAL  FOB  THE  INBANE 

Sec.  4836.  [EstabliBhment  of  the  Otoyenunent  Hospital  for  the  Ixuiane.] 

There  shall  be  in  the  District  of  Columbia  a  Government  Hospital  for  the 
Insane,  and  its  objects  shall  be  the  most  humane  care  and  enlightened  cura- 
tive treatment  of  the  insane  of  the  Army  and  Navy  of  the  United  States 
and  of  the  District  of  Columbia.    [B.  8.] 

Act  of  March  3,  1856,  eh.  199,  10  Stat.  L.  682. 

By  a  proviaion  of  the  Sundry  Civil  Appropriation  Act  of  July  1,  1916,  the  Government 
Hospital  for  the  Insane  was  designated  as  Saint  Elizabeth's  Hospital.  See  Pamph. 
Supp.  No.  8,  Fed.  Stat.  Ann.  63;  1918  Supp.  Fed.  Stat.  Ann. 

Indigent  persons  not  of  the  army  or  The  Act  of  June  6,   tgoo,  creating  a 

navy,  and  not  residents  of  the  District  of  board    of    charities    for    the    District    of 

Colimibia  at  the  time  they  become  insane,  Columbia,  does  not  affect  the  supervision 

are   not   entitled   to   admission   into   the  or   jurisdiction   of   the  Secretary  of   the 

government  hospital.     (1865)  7  Op.  Atty.-  Interior  over  this  institution.     (1900)   23 

Gen.  460.  Op.  Atty.-Gen.  287. 

Sec.  4839.  [Superintendent  —  appointment  and  duties  of  disbursinff 
agent  —  pension  money  of  inmates.]  The  chief  executive  officer  of  the 
Oovemment  Hospital  for  the  Insane  sh$dl  be  a  superintendent,  who  shall 
be  appointed  by  the  Secretary  of  the  Interior,  shall  be  entitled  to  a  salary 
of  four  thousand  dollars  a  year,  and  shall  give  bond  for  the  faithful  per- 
formance of  his  duties  in  such  sum  and  with  such  securities  as  may  be 
required  by  the  Secretary  of  the  Interior.  The  superintendent  shall  be  a 
well-educated  physician,  possessing  competent  experience  in  the  care  and 
treatment  of  the  insane;  he  shall  reside  on  the  premises  and  devote  his 
whole  time  to  the  welfare  of  the  institution ;  he  shall,  subject  to  the  approval 
of  the  board  of  visitors,  appoint  a  responsible  disbursing  agent  for  the 
institution,  who  shall  give  a  bond  satisfactory  to  the  Secretary  of  the 
Interior,  and  the  said  superintendent  shall  engage  and  discharge  all  need- 
ful and  useful  employees  in  the  care  of  the  insane  and  all  laborers  on  the 
farm  and  determine  their  wages  and  duties;  he  shall  also  be  an  ex  officio 
secretary  of  the  board  of  visitors.  The  said  disbursing  agent,  under  the 
direction  of  the  superintendent,  shall  have  the  custody  of  and  pay  out  all 
moneys  appropriated  by  Congress  for  the  Government  Hospital  for  the 
Insane,  or  otherwise  received  for  the  purposes  of  the  hospital,  and  all 
moneys  received  by  the  superintendent  in  behalf  of  the  hospital  or  its 
patients,  and  keep  an  accurate  account  or  accounts*  thereof.  The  said  dis- 
bursing agent  shall  deposit  in  the  Treasury  of  the  United  States,  under 
the  direction  of  the  superintendent,  all  funds  now  in  the  hands  of  the 
superintendent  or  which  may  hereafter  be  intrusted  to  him  by  or  for  the 
use  of  patients,  which  shall  be  kept  in  a  separate  account;  and  the  said 
disbursing  agent  is  authorized  to  draw  therefrom,  under  the  direction  of 
the  said  superintendent,  from  time  to  time,  under  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe,  for  the  use  of  such  patients,  but 
not  to  exceed  for  any  one  patient  the  amount  intrusted  to  the  superintend- 
ent on  account  of  such  patient.  During  the  time  that  any  pensioner  ^shall 
be  an  inmate  of  the  Government  Hospital  for  the  Insane,  all  money  due 
or  becoming  due  upon  his  or  her  pension  shall  be  paid  by  the  pension  agent 
to  the  superintendent  or  disbursing  agent  of  the  hospital,  upon  a  certifi- 
cate by  such  superintendent  that  the  pensioner  is  an  inmate  of  the  hospital 
and  is  living,  and  such  pension  money  shall  be  by  said  superintendent  or 
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disbursing  agent  disbursed  and  used,  nnder  regulations  to  be  prescribed 
by  the  Secretary  of  the  Literior,  for  the  benefit  of  the  pensioner,  and,  in 
case  of  a  male  pensioner,  his  wife,  minor  children,  and  dependent  parents, 
or,  if  a  female  pensioner,  her  minor  children,  if  any,  in  the  order  named, 
and  to  pay  his  or  her  board  and  maintenance  in  the  hospital,  the  remainder 
of  such  pension  money,  if  any,  to  be  placed  to  the  credit  oi  the  pensioner 
and  to  be  paid  to  the  pensioner  or  the  guardian  of  the  pensioner  in  the 
event  of  his  or  her  discharge  from  the'  hospital ;  or,  in  the  event  of  the 
death  of  said  pensioner  while  an  inmate  of  said  hospital,  shall,  if  a  female 
pensioner,  be  paid  to  her  minor  children,  and,  in  the  case  of  a  male  pen- 
sioner, be  paid  to  his  wife,  if  living ;  if  no  wife  survives  him,  then  to  his 
minor  children;  and  in  case  there  is  no  wife  nor  minor  children,  then  the 
said  imexpended  balance  to  his  or  her  credit  shall  be  applied  to  the  general 
uses  of  said  hospital :  Provided,  That  in  the  case  of  any  pensioner  trans- 
ferred to  the  hospital  from  the  National  Home  for  Disabled  Volunteer 
Soldiers  any  pension  money  to  his  credit  at  said  Home  at  the  time  of  his 
said  transfer  shall  be  transferred  with  him  to  said  hospital  and  placed  to 
his  credit  therein,  to  be  expended  as  hereinbefore  provided,  and  in  case  of 
his  return  from  said  hospital  to  the  Home  any  balance  to  his  credit  at  said 
hospital  shall  in  like  manner  be  transferred  to  said  Home,  to  be  expended 
in  accordance  with  the  rules  established  in  regard  thereto,  and  this  pro- 
vision shall  also  be  applicable  to  all  unexpended  pension  money  heretofore 
paid  to  the  officers  of  said  hospital  on  account  of  pensioners  who  were  but 
are  not  now  inmates  thereof.    [B.  8.] 

As  originally  enacted  this  section  was  as  follows: 

*'  Sec.  4839.  The  chief  executive  officer  of  the  Hospital  for  the  Insane  shall  be  a  super- 
intendent, who  shall  be  appointed  by  the  Secretary  of  the  Interior,  and  shall  be  entitled 
to  a  salary  of  two  thousand  five  hundred  dollars  a  vear,  and  shall  give  bond  for  the 
faithful  performance  of  his  duties,  in  such  sum  and  with  such  securities  as  may  be 
required  by  the  Secretary  of  the  Interior.  The  superintendent  shall  be  a  well-educated 
physician,  possessing  competent  experience  in  the  care  and  treatment  of  the  insane;  he 
shall  reside  on  the  premises,  and  devote  his  whole  time  to  the  welfare  of  the  institution ; 
he  shall,  subject  to  the  approval  of  the  visitors,  engage  and  discharge  all  needful  and 
usual  employes  in  the  care  of  the  insane,  and  all  laborers  on  the  farm,  and  determine 
their  wages  and  duties;  he  shall  be  the  responsible  disbursing  agent  of  the  institution, 
and  shall  be  ex-officio  secretary  of  the  board  of  visitors." 

Act  of  March  3,  1855,  ch.  199,  10  Stat.  L.  682. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  2,  1909,  ch.  68,  |  1, 
35  Stat.  L.  692,  entitled  "An  Act  to  provide  for  a  disbursing  officer  for  the  Government 
Hospital  for  the  Insane."  Section  2  of  said  Act  repealed  all  provisions  of  law  incon- 
sistent therewith. 

So  much  of  the  text  as  fixed  the  salary  of  the  superintendent  at  $4,000  was  superseded 
by  the  Act  of  March  4,  1911,  ch.  285,  fi  1,  infra,  p.  614,  fixing  said  salary  at  $5,000. 

This  section  as  amended  superseded  a  provision  of  the  Act  of  Feb.  20,  1905,  ch.  693, 
33  Stat.  L.  731,  amending  the  Act  of  Aug.  7,  1882,  ch.  433,  |  1,  infra,  p.  607,  and  given 
in  the  notes  to  the  last  cited  Act. 

Sec.  4840.  [Board  of  visitors.]  Nine  citizens  of  the  District  of  Colum- 
bia, to  be  appointed  by  the  President,  shall  constitute  a  board  of  visitors 
of  the  Hospital  for  the  Insane.  The  term  of  oflSce  of  three  visitors  shall 
expire  biennially  on  the  thirtieth  day  of  June  in  every  alternate  year, 
dating  from  the  thirtieth  day  of  June,  eighteen  hundred  and  fifty-seven. 
Should  any  vacancy  occur  by  death,  resignation,  or  otherwise,  it  shall  be 
filled  by  appointment  for  the  unexpired  term  of  such  visitor.  The  office 
of  visitor  shall  be  honorary  and  without  compensation.     [R.  S.] 

Act  of  March  3,  1856,  ch.  199,  10  Stat.  L.  682. 
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Sec.  4841.  [President  of  board  of  visitors.]  The  board  of  visitors 
shall  select  from  their  number  a  president,  to  preside  at  their  meetings 
for  one  year,  or  until  a  successor  is  elected.    [B.  S.] 

Act  of  March  3,  1855,  ch.  199,  10  Btat.  L.  682. 

Sec.  4842.  [Powers  and  duties  of  the  board  of  visitors.]  The  board  of 
visitors,  subject  to  the  approval  of  the  Secretary  of  the  Interior,  may  make 
any  needful  by-laws  for  the  government  of  themselves,  and  of  the  superin- 
tendent and  his  employes,  and  of  the  patients,  not  inconsistent  with  law ; 
they  shall  visit  the  hospital  at  stated  periods,  and  exercise  so  careful  a 
supervision  over  its  expenditures  and  general  operations  that  the  Grovern- 
ment  and  community  may  have  confidence  in  the  correctness  of  its  manage- 
ment; they  shall  make  annually  to  the  Secretary  of  the  Interior  a  report 
for  the  preceding  fiscal  year  setting  forth  the  condition  and  wants  of  the 
institution.    [B.  8,] 

Act  of  March  3,  1855,  ch.  199,  10  Stat.  L.  683. 

Hospital  to  be.  under  superviaion  of  Secretary  of  Interior,  tee  provision  from  the 
Act  of  July  1,  1882,  ch.  263,  infra,  p.  607. 

Sec.  4843.  [Admission  of  insane  persons  of  the  Army,  Navy,  Marine 
Corps,  etc.]  The  superintendent,  upon  the  order  of  the  Secretary  of  War, 
of  the  Secretary  of  the  Navy,  and  of  the  Secretary  of  the  Treasury,  respec- 
tively, shall  receive,  and  keep  in  custody  until  they  are  cured,  or  removed 
by  the  same  authority  which  ordered  their  reception,  insane  persons  of  the 
following  descriptions : 

First.  Insane  persons  belonging  to  the  Army,  Navy,  Marine  Corps,  and 
revenue-cutter  service. 

Second.  Civilians  employed  in  the  Quartermaster's,  Pay,  and  Subsistence 
Departments  of  the  Army  who  may  be,  or  may  hereafter  become,  insane 
while  in  such  employment. 

Third.  Men  who,  while  in  the  service  of  the  United  States,  in  the  Army, 
Navy,  or  Marine  Corps,  have  been  admitted  to  the  hospital,  and  have  been 
thereafter  discharged  from  it  on  the  supposition  that  they  have  recovered 
their  reason,  and  have,  within  three  years  after  such  discharge,  become 
again  insane  from  causes  existing  at  the  time  of  such  discharge,  and  have 
no  adequate  means  of  support. 

Fourth.  Indigent  insane  persons  who  have  been  in  either  of  the  said 
services  and  been  discharged  therefrom  on  account  of  disability  arising 
from  such  insanity. 

Fifth.  Indigent  insane  persons  who  have  become  insane  within  three 
years  after  their  discharge  from  such  service,  from  causes  which  arose 
during  and  were  produced  by  said  service.    [B.  S.] 

Act  of  June  1,  1860,  ch.  66,  12  Stat.  L.  23;  Act  of  July  13,  1866,  ch.  179,  14  Stat. 
L.  93. 

The  paragraph  numbered  "  second  "  of  the  above  section  was  amended  to  read  as 
here  given  by  the  Act  of  Feb.  9,  1900,  ch.  13,  31  Stat.  L.  7.  The  amendment  consisted 
in  adding  the  word  "  pay  "  after  the  word  "  quartermaster's." 

Insane  inmates  of  the  Soldiers'  Home  were  to  be  admitted  by  a  provision  of  the  Act 
of  July  7,  1884,  ch.  332,  infra,  p.  608. 

Inmates  of  the  National  Home  for  Disabled  Volimteers  may  be  admitted  by  virtue  of 
the  Act  of  Aug.  7,  1882,  ch.  433,  §  1,  given  as  amended,  infra,  p.  607. 

Patients  of  the  Marine-Hospital  Service,  now  the  Public  •  Health  Service,  may  be 
admitted  under  the  Act  of  March  3,  1875,  ch.  156,  |  6,  infra,  p.  606. 
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These  provisions  supersede  those  of  the  Act  oi  June  16,  1880,  ch.  235,  §  Ij  21  Stat.  L. 
276,  which  restricted  admissions  to  such  persons  as  were  entitled  to  treatment  therein 
under  title  LIX,  ch.  4,  of  the  Revised  Statutes,  being  sections  4838-4858  thereof,  and  the 
Act  of  March  3,  1875,  ch.  156,  infra,  p.  606. 

Provisions  for  the  care  of  the  insane  of  the  army  on  the  Pacific  coast  were  made  by 
the  Act  of  March  3,  1901,  ch.  853,  |  1,  infra,  p.  609. 

Provisions  for  the  care  of  insane  natives  of  the  Philippine  Islands  serving  in  the  army 
were  made  by  the  Act  of  May  11,  1908,  ch.  163,  S  1,  infra,  p.  614. 

The  revenue-cutter  service  is  now  combined  with  the  life-saving  service  and  known  as 
the  Coast  Qu&rd.    See  Coast  Guabd. 

Seamen  of  the  reveniie-cutteT  service. —  tion  act,  provision  is  made  for  the  sup- 
It  cannot  be  inferred  from  the  terms  of  port,  etc.,  of  the  insane  of  the  army,  navy, 
this  section  expressly  providing  for  insane  revenue-cutter,  and  volunteer  service, 
persons  belonging  to  the  revenue-cutter  U873)  14  Op.  Atty.-Gen.  225.  See  also 
service,  that  sick  seamen  of  the  revenue-  (1896)  21  Op.  Atty.-Gen.  340. 
cutter  service  are  not  included  in  section  Discharge  from  military  service. —  It 
3  of  the  Act  of  March  3,  1875,  supra,  was  not  the  intention  of  Congress  that 
p.  569.  The  statutes  "  plainly  indicate  a  the  discharge  of  an  insane  soldier  from 
general  policy  on  the  part  of  the  govern-  the  military  service  on  the  groimd  of  his 
ment  to  extend  benem;s  of  the  hospital  insanity,  made  after  his  commitment  to 
service  to  all  persons,  whether  in  the  navy,  the  hospital,  should  of  itself  operate  to 
marine,  or  revisnue  service."  (1896)  21  authorize  his  discharge  from  the  hospital. 
Op.  Atty.-€ren.  340.  The   statute  gives  no    authority   to   the 

A  ▼olunteer  who  becomes  insane  more  superintendent  to  discharge  a  patient  for 

than   three  years  after  discharge  is  en-  the  reason  that  by  his  intermediate  dis- 

titled  to  admission  to  the  asylum,  whether  chso-ge  from  the  army,  he  has  ceased  to  be 

or  not  he  is  an  inmate  of  a  volunteer  a  soldier  of  the  United  States.     U.  S.  v, 

soldiers'  home  when  he  becomes   insane,  Frlzzell,  (1901)   19  App.  Cas.  (D.  C.)  48. 
when,  under  the  terms  of  an  appropria- 

Sec.  4844.  [Admission  of  the  indigent  insane  of  the  District  of  Colum- 
bia.] All  indigent  insane  persons  residing  in  the  District  of  Columbia  at 
the  time  they  became  insane  shall  be  entitled  to  the  benefits  of  the  Hospital 
for  the  Insane  and  shall  be  admitted  on  the  authority  of  the  Secretary  of 
the  Interior,  which  he  may  grant  after  due  process  of  law  showing  the  per- 
son to  be  insane  and  unable  to  support  himself  and  family,  or  himself,  if 
he  has  no  family,  under  the  visitation  of  insanity.     [R.  8.] 

Act  of  March  3,  1855,  ch.  199,  10  Stat.  L.  683. 

The  authority  of  the  Secretary  of  the  Interior  was  superseded  by  that  of  the  executive 
authority  of  the  District  of  Columbia  by  the  Act  of  March  3,  1877,  ch.  105,  $  1,  infra, 
p.  606. 

See  the  Act  of  Jan.  31,  1899,  ch.  78,  §  7,  infra,  p.  609,  and  the  notes  thereto,  and  the 
Act  of  Feb.  23,  1906,  ch.  738,  $  1,  infra,  p.  613. 

"  Due  process  of  law,"  the  finding  of  District  of  Colmnbia.     "  The  secretary,  if 

the  statutory  facts,  does  not  compel  the  he  sees  fit,  may  require  that  any  and  aU 

secretary  to  admit  a  person,  nor  does  it  other  facts,  necessary  to  entitle  a  party 

conclude   his   judgment    as   to    the    facts  to  admission,  shaU  be  established  by  legaJ 

found,  nor  will  it  justify  him  in  granting  proofs ;  or  he  may  decide  them  on  his  own 

admission  to  a  person  not  otherwise  en-  judgment  as  the  administrative  superior 

titled    to    admission,    as,    for    example,  of   the   hospital."      (1855)    7   Op.    Atty.- 

where  the  person  is  not  a  resident  of  the  Gen.  450. 

Sec.  4845.  [Order  of  admission.]  The  Secretary  of  the  Interior  may 
grant  an  order  for  the  admission  into  the  hospital  of  any  insane  person  not 
charged  with  a  breach  of  the  peace,  when  he  shall  receive  the  certificate,  as 
provided  in  the  next  section,  of  any  judge  of  the  supreme  court  for  the 
District  of  Columbia,  or  of  any  justice  of  the  peace  of  the  District,  and  an 
application  in  writing,  as  provided  in  the  next  section,  by  a  member  of  the 
board  of  visitors,  requesting  that  such  order  may  be  issued.     [JB.  S.] 

Act  of  Feb.  28,  1861,  ch.  60,  12  Stat.  L.  177;  Act  of  March  3,  1863,  ch.  91,  12  Stat.  L. 
763. 


602  8  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  4846.  [Certificate  of  judge  or  Justice.]    It  mtist  appear  by  the 

certificate  aforesaid  that  two  respectable  physicians,  residents  of  the  Dis- 
trict, appeared  before  said  judge  or  justice  and  deposed,  in  writing  sworn 
to  and  subscribed  by  them,  that  they  knew  the  person  alleged  to  be  insane ; 
that,  from  personal  examination,  they  believed  such  person  to  be  in  fact 
insane,  and  a  fit  subject  for  treatment  in  said  hospital,  and  that  said  person 
was  a  resident  of  the  District  at  the  time  he  or  she  was  seized  with  the 
mental  disorder  under  which  he  or  she  then  labored.  And  it  must  further 
appear  by  such  certificate  that  two  respectable  householders,  resident  of 
the  District,  appeared  before  said  judge  or  justice  and  deposed,  in  writing 
sworn  to  and  subscribed  by  them,  that  they  knew  the  person  alleged  to  be 
insane,  and  that,  from  a  personal  examination  of  his  or  her  affairs,  they 
believed  said  person  to  be  unable,  under  the  visitation  of  insanity,  to  sup- 
port himself,  or  herself,  and  family,  in  case  such  person  have  a  family,  or 
to  support  himself  or  herself  alone,  in  case  such  person  have  no  family,  and 
unable  to  pay  his  or  her  board  and  other  expenses  in  the  hospital.  The 
affidavits  of  said  physicians  and  householders  shall  accompany  the  certifi- 
cate of  said  judge  or  justice  of  the  peace.  [B.  8.] 
Act  of  Feb.  28,  1861,  ch.  60,  12  Stat.  L.  177. 

Sec.  4847.  [Application  by  visitor.]  The  application  by  a  member  of 
the  board  of  visitors  must  be  made  within  five  days  after  the  date  of  the 
affidavits  aforesaid,  and  it  must  appear  therein  that  the  visitor  made  the 
application  after  an  inspection  of  the  affidavits  and  certificate.  It  shall  be 
the  duty  of  such  visitor  to  withhold  his  application,  if  he  has  reason  to 
doubt  the  indigence  of  the  party  in  whose  behalf  the  application  is  desired, 
until  his  doubt  is  removed  by  satisfactory  testimony.    [B,  8.] 

Act  of  Feb.  28,  1861,  ch.  60,  12  Stat.  L.  177. 

Sec.  4848.  [Conveyance  to  hospital.]  The  order  of  the  Secretary  of 
the  Interior,  granted  upon  the  certificate  of  a  judge  or  justice  and  the 
application  of  a  member  of  the  board  of  visitors,  shall  authorize  any  police 
officer  or  constable  to  assist  in  carrying  such  indigent  insane  person  to  the 
hospital,  whenever  such  assistance  is  represented  to  be  necessary  by  the 
person  holding  the  order ;  but  all  the  expenses  of  witnesses  before  the  judge 
or  justice  of  the  peace,  and  of  carrying  such  patient  to  the  hospital,  shall 
be  borne  by  his  friends,  or  by  the  local  authorities  of  the  District.    [B,  8.] 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat.  L.  157. 

As  to  the  authority  of  the  Secretary  of  the  Interior  see  the  notes  to  R.  S.  sec.  4844, 
supra,  p.  601. 

Sec.  4849.  [Admission  of  insane  persons  having  property.]  Whenever 
it  appears  in  the  case  of  any  insane  person  whose  insanity  commenced 
while  he  was  a  resident  of  the  District  of  Columbia  that  he  is  able  to  defray 
a  portion,  but  not  the  whole  of  the  expenses  of  his  support  and  treatment 
in  the  Government  Hospital  for  the  Insane,  the  board  of  visitors  of  the 
hospital  is  authorized  to  inquire  into  the  facts  of  the  case;  and  if  it  appears 
to  the  board,  upon  such  inquiry,  that  such  insane  person  has  property  and 
no  family,  or  has  more  property  than  is  required  for  the  support  of  his 
family,*  then,  as  a  condition  upon  which  such  insane  person,  admitted  or 
to  be  admitted  upon  the  order  of  the  Secretary  of  the  Interior,  shall  receive 
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or  continue  to  receive  the  benefits  of  the  hospital,  there  shall  be  paid  to  the 
superintendent  from  the  income,  property,  or  estate  of  such  insane  person 
such  portion  of  his  expenses  in  the  hospital  as  a  majority  of  the  board 
shall  determine  to  be  just  and  reasonable,  under  all  the  circumstances. 
[B.8.] 

Act  of  Feb.  28,  1861,  ch.  60,  12  Stat.  L.  177. 

Further  provisions  relating  to  insane  persons  who  have  property  were  made  by  the 
Act  of  Feb.  23,  1905,  ch.  738,  |  1,  infra,  p.  613. 

The  Secretary  of  War  has  nothing  to  be  held  on  his  commitment.  U.  S.  v. 
do  with  the  commitment  of  pay  patients  Frizzell,  (1901)  19  App.  Gas.  (D.  C.) 
to  the  hospital,  and  no  pay  patient  could      48. 

Sec.  4850.  [Admission  of  nonresidents  of  District.]  Any  indigent 
insane  person  who  did  not  reside  in  the  District  at  the  time  he  became 
insane  may,  in  like  manner,  upon  the  certificate  of  a  judge  or  justice  and 
the  application  of  a  member  of  the  board  of  visitors,  be  admitted  into  the 
hospital  upon  the  application  of  the  governor  of  the  District,  and  at  the 
expense  of  the  District  during  the  continuance  of  such  insane  person 
therein,  it  being  hereby  designed  to  give  the  superintendent  thereof 
authority  to  take  charge  of  such  insane  person  until  the  governor  can 
discover  who  his  friends  are,  or  whence  he  came,  with  a  view  to  the  return 
of  such  person  to  such  friends,  or  to  the  place  of  his  residence,  and  thus 
relieve  the  District  of  the  expense  and  charge  of  such  indigent  insane  non- 
resident.   [B.  8.] 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat.  L.  157. 

The  office  of  governor  of  the  District  of  Columbia  is  abolished.  See  Act  of  June  20, 
1874.  ch.  337,  18  Stat.  L.  116. 

Return  of  nonresident  patients  was  provided  for  by  section  7  of  the  Act  of  Jan.  31, 
1899,  ch.  78,  infra,  p.  609. 

Sec.  4851.  [Admission  of  insane  persons  accused  of  crime.]    If  any 

person,  charged  with  crime,  be  found,  in  the  court  before  which  he  is  so 
charged,  to  be  an  insane  person,  such  court  shall  certify  the  same  to  the 
Secretary  of  the  Interior,  who  may  order  such  person  to  be  confined  in  the 
Hospital  for  the  Insane,  and,  if  he  be  not  indigent,  he  and  his  estate  shall 
be  charged  with  expenses  of  his  support  in  the  hospital.     [B.  8.] 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat  L.  158. 

Further  provisions  for  the  care  and  custody  of  insane  convicts  were  made  by  the  Act 
of  June  23,  1874,  ch.  465,  infra,  p.  605. 

Courts  of  District  of  Columbia. —  While  United    States    does   not   render   him    a 

the  language  of  this   section  is  general,  proper  subject  for  the  issue  of  an  order 

the  generality  of  its  language  is,  by  the  for    his    maintenance    in    the    hospital, 

force  of  the  title  and  the  accompanying  (1881)   17  Op.  Atty.-Gen.  211. 
provisions,  limited  to  the  courts  of  the  For  a  commitment  made  upion  the  order 

District  of  Columbia.    The  mere  fact  that  of  the  Secretary  of  the  Interior  pursuant 

an  insane  resident  of  a  state  has  been  in-  to  this  section,  see  Ex  p.  Dries,  (18M)  3 

dieted  for  an  offense  in  a  court  of  the  App.  Caa.   (D.  C)   165. 

Sec.  4852.  [Insane  convicts.]  Any  person  becoming  insane  during  the 
continuance  of  his  sentence  in  the  United  States  penitentiary  shall  have  the 
same  privilege  of  treatment  in  the  hospital  during  the  continuance  of  his 
mental  disorder  as  is  granted  in  the  preceding  section  to  persons  who  escape 
the  consequences  of  mminal  acts  by  reason  of  insanity,  unless  it  be  the 
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opinion,  both  of  the  physician  to  the  penitentiary  and  the  suiperintendent 
of  the  hospital,  that  such  insane  convict  is  so  depraved  and  furious  in  his 
character  as  to  render  his  custody  in  the  hospital  insecure,  and  his  example 
pernicious.    [JB.  8.] 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat  L.  158. 

See  the  Act  of  June  23,  1874,  ch.  465,  providing  for  the  care  and  custody  of  insane 
conyicts,  infra,  p.  605. 

Sec.  4853.  [Private  patients.]  Whenever  there  are  vacancies,  private 
patients  from  the  District  may  be  received  at  a  rate  of  board  to  be  deter- 
mined by  the  visitors,  to  be  in  no  case  less  than  the  actual  cost  of  their 
support.    [B.  8.] 

Act  of  March  3,  1855,  ch.  199,  10  Stat.  L.  683. 

Sec.  4854.  [Admission  of  pay  patients.]  The  independent  or  pay 
patients  may  be  received  into  the  hospital  for  the  insane  on  the  certificate 
of  two  respectable  physicians  of  the  District,  stating  that  they  have  per- 
sonally examined  the  patient,  and  believe  him  to  be  insane  at  the  time  of 
giving  the  certificate,  and  a  fit  subject  for  treatment  in  the  institution, 
accompanied  by  a  written  request  for  the  admission  from  the  nearest  rela-  • 
tives,  legal  guardian,  or  friend  of  the  patient,  where  he  may  remain  until 
restored  to  reason.  The  friends  of  the  patient  shall  comply  with  the  regula- 
tions of  the  hospital  in  respect  to  payment  of  board,  and  in  all  other 
respects.  The  request  for  admission  must  be  made  within  five  days  of  the 
date  of  the  certificate  of  insanity.    [B.  8.] 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat  L.  158. 

R.  S.  sec.  4855.    This  section  was  as  follows: 

"  Sec.  4855.  When  any  person  confined  in  the  Hospital  for  the  Insane  charged  with 
crime  and  subject  to  be  tried  therefor,  or  convicted  of  crime  and  undergoing  sentence 
therefor,  shall  be  restored  to  sanity,  the  superintendent  of  the  hospital  shaU  give 
notice  thereof  to  the  judge  of  the  criminal  court,  and  deliver  him  to  the  court  in 
obedience  to  the  proper  precept." 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat  L.  168. 

It  was  superseded  by  the  Act  of  June  23,  1874,  ch.  465,  i  3,  infra,  p.  606. 

Sec.  4856.  [DlBcharge  of  patients  upon  bond.]  If  any  person  will 
give  bond  with  sufficient  security,  to  be  approved  by  the  supreme  court 
of  the  District  of  Columbia,  or  by  any  judge  thereof  in  vacation,  payable 
to  the  United  States,  with  condition  to  restrain  and  take  care  of  any  inde- 
pendent or  indigent  insane  person  not  charged  with  a  breach  of  the  peace, 
whether  in  the  hospital  or  not,  until  the  insane  person  is  restored  to  sanity, 
such  court  or  judge  thereof  may  deliver  such  insane  person  to  the  par^ 
giving  such  bond.    [B,  8.] 

Act  of  Feb.  7,  1867,  ch.  36,  11  Stat  L.  158. 

Sec.  4857.  [insane  persons  not  to  be  confined  in  jail.]  No  insane  per- 
son not  charged  with  any  breach  of  the  peace  shall  ever  be  confined  in  the 
United  States  jail  in  the  District  of  Columbia.    [£«  8.] 

Act  of  Feb.  7,  1857,  ch.  36,  11  Stat.  L.  167. 

Sec.  4858.  [Disbursement  of  appropriationB  for  the  insane.]  All 
appropriations  of  money  by  Congress  for  the  support  of  the  Hospital  for 
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the  Insane  shall  be  drawn  from  the  Treasxiry  on  the  requisition  of  the 
Secretary  of  the  Interior,  and  shall  be  disbursed  and  accounted  for  in  all 
respects  according  to  the  laws  regulating  ordinary  disbursements  of  public 
money.    [B.  S.] 
Act  of  March  8,  1855,  ch.  199,  10  Stat.  L.  683. 


An  act  to  provide  for  the  care  and  custody  of  persons  convicted  in  the 
courts  of  the  United  States  who  have  or  may  become  insane  while 
imprisoned. 

[Aci  of  June  23, 1874,  ch.  465, 18  Siai.  L.  251.] 

[Seo.  1.]  [Insane  convicts  may  be  transferred  to  hospital.]  That  upon 
the  application  of  the  Attorney-General  the  Secretary  of  the  Interior  be, 
and  he  is  hereby,  authorized  and  directed  to  transfer  to  the  Government 
Hospital  for  the  Insane  in  the  District  of  Columbia  all  persons  who,  having 
been  charged  with  oflfenses  against  the  United  States,  are  in  the  actual 
custody  of  its  oflScers,  and  all  persons  who  have  been  or  shall  be  convicted  of 
any  offense  in  a  court  of  the  United  States  and  are  imprisoned  in  any  State 
prison  or  penitentiary  of  any  State  or  Territory,  and  who  during  the  term 
of  their  imprisonment  have  or  shall  become  and  be  insane.  [18  Stat.  L. 
251,  as  amended  by  22  Stat.  L.  330.] 

This  section  was  amended  to  read  as  abore  given  by  the  Act  of  Aug.  7,  1882,  ch.  433. 

Originally  this  section  was  as  follows: 

"  That  upon  the  application  of  the  Attomey-Qeneral,  the  Secretary  of  the  Interior 
be,  and  he  is  hereby,  authorized  and  directed  to  transfer  to  the  Insane  Asylum  in  the 
District  of  Columbia  all  persons  who  have  been  or  shall  be  convicted  of  any  offense  in 
any  court  of  the  United  States,  and  imprisoned  in  any  State  prison  or  penitentiary  of 
any  State  or  Territory,  and  who,  during  the  term  of  their  imprisonment,  have  or  shall 
become  and  be  insane."    [18  Btat.  L.  ^1,] 

See  R.  S.  sec.  4861,  9upra,  p.  603,  for  prior  provisions  relative  to  admission  to  the 
hospital  of  insane  persons  accused  of  crime,  and  R.  S.  sec.  4852,  supra,  p.  603,  which 
deals  with  insane  convicts. 

Sec.  2.  [Accommodation  of  insane  convicts  in  state  asylums.]  That  in 
all  eases  where  ai^  person  convicted  in  a  court  of  the  United  States  shall, 
while  imprisoned  under  such  conviction  in  any  State  prison  or  penitentiary, 
become  and  be  insane,  and  there  shall  not  be  accommodation  for  such  insane 
person  at  the  Insane  Asylum  of  the  District  of  Columbia,  or  if  for  other 
reasons  the  Attorney-General  is  of  opinion  that  such  insane  person  should 
be  placed  at  a  State  insane  asylum  rather  than  at  said  District  Asylum, 
then  the  Attomey-Cteneral  shall  have  power  in  his  discretion  to  contract 
with  any  State  insane  or  lunatic  asylum,  within  the  State  in  which  such 
convict  is  imprisoned,  for  his  care  and  custody  while  remaining  so  insane ; 
and  in  all  cases  where  such  convicts  shall  have  heretofore  been,  or  shall 
hereafter  be,  transferred  to  a  State  asylum  for  insane  convicts,  in  accord- 
ance with  the  laws  of  such  State,  the  Attorney-Qeneral  is  hereby  author- 
ized and  directed  to  compensate  the  said  asylum,  or  the  proper  authorities 
controlling  the  same,  for  the  care  and  custody  of  such  insane  convicts,  until 
their  removal  or  discharge,  in  such  amounts  as  he  shall  deem  just  and  rea- 
sonable; but  no  contract  diall  be  made  or  compensation  paid  for  the  care 
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of  such  insane  person  [s]  beyond  their  respective  terms  of  imprisonment. 
[18  Stat  L.  251.] 

Sec.  3.  [Convicts  restored  to  sanity  to  be  returned  to  prison.]  That 
whenever  such  insane  convict  shall  be  restored  to  sanity,  after  he  or  she 
shall  have  been  transferred  under  the  provisions  of  this  act,  he  or  she  shall 
be  returned  to  the  prison  or  penitentiary  from  which  the  transfer  was  made, 
provided  the  term  of  imprisonment  shall  not  have  expired.  The  questions 
of  sanity  in  all  cases  arising  under  this  act  shall  be  determined  in  accord- 
ance with  the  rules  and  regulations  of  existing  laws,  State  or  national,  on 
that  subject,  applicable  to  the  prison,  penitentiary,  or  asylum  where  such 
convict  shall  be  confined.     [18  Stat.  L.  252.] 

The  proviaions  of  the  text  supersede  those  of  R.  S.  sec.  4855,  noted  supra,  p.  604. 


Seo.  5.  [Admission  of  patients  of  Public  Health  Service.]  That  insane 
patients  of  said  service  shall  be  admitted  into  the  (Government  Hospital  for 
the  Insane  upon  the  order  of  the  Secretary  of  the  Treasury,  and  shall  be 
cared  for  therein  until  cured  or  until  removed  by  the  same  authority ;  and 
the  charge  for  each  such  patient  shall  not  exceed  four  dollars  and  fifty 
cents  a  week,  which  charge  shall  be  paid  out  of  the  marine-hospital  fund. 
[18  Stat.  L.  486.] 

This  is  from  an  Act  of  March  3,  1875,  ch.  156.  See  the  notes  to  section  3  of  said  Act 
under  subdivision  I  of  this  title,  supra,  p.  669. 

The  words  "  said  service  "  in  the  text  refer  to  the  **  Marine-Hospital  Service,"  which 
is  now  known  as  the  "  Public  Health  Service,"  by  virtue  of  the  Act  of  Aug.  14,  1912, 
ch.  288,  §  1,  37  Stat.  L.  309.    See  the  title  Hsalth  and  Quabantins. 

See  the  notes  to  R.  S.  sec  4843,  supra,  p.  600. 


[Sec.  1.]  [Half  of  support  of  indigent  insane  to  be  paid  by  District  of 
Columbia.]  •  •  •  One  half  of  the  expense  of  the  indigent  persons  who 
may  be  hereafter  admitted  from  the  District  of  Columbia  shall  be  paid  from 
the  treasury  of  said  District.     [19  Stat.  L.  347.] 

This  and  the  following  paragraph  of  this  section  are  from  the  Sundry  Civil  Appro- 
priation Act  of  March  3,  1877,  ch.  106. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  July  31,  1876, 
ch.  246,  19  Stat.  L.  108. 

See  the  Act  of  March  3,  1879,  ch.  182,  f  1,  infra,  this  page. 

[Indigent  insane  admitted  only  on  order  of  executive  authority  of 
District.]  Gtovemment  Hospital  for  the  Insane.  •  •  •  indigent  persons 
who  may  be  hereafter  admitted  from  the  District  of  Columbia  •  •  • 
Provided,  That  hereafter  such  indigent  persons  shall  be  admitted  only  upon 
order  of  the  executive  authority  of  the  said  District.    [19  Stat.  L,  347.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 


[Sbo.  1.]  [Half  of  support  of  indigent  insane  to  be  paid  by  District  of 
Oolumbia.]  Current  expenses,  GrQvemment  Hospital  for  the  Insane :  •  •  • 
Provided,  That  one  half  of  the  expense  of  the  indigent  patients  from  the 
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District  of  Columbia  shall  be  reported  to  the  Treasury  Department,  and 
charged  against  the  appropriations  to  be  paid  toward  the  expenses  of  the 
District  by  die  general  government,  without  regard  to  the  date  of  their 
admission.    [J20  Stat.  L.  395.] 

This  is  from  the  Sundnr  Civil  Appropriation  Act  of  March  3,  1879,  ch.  182. 
See  the  first  paragraph  of  section  1  of  the  Act  of  March  3,  1877,  ch.  105,  stipra, 
p.  606. 


[Sec.  1.]  [Superintendent  to  report  annually.]  •  •  •  And  here- 
after the  Superintendent  of  the  Government  Hospital  for  the  Insane  shall 
make  a  report  to  Congress  annually  at  the  beginning  of  each  regular  session, 
which  shall  show  in  detail  the  receipts  and  expenditures  for  all  purposes 
connected  with  the  hospital  for  the  fiscal  year  preceding  such  session.  [21 
Stat.  L.  156.] 

This  is  from  the  Act  of  June  4,  1880,  ch.  121,  making  appropriations  for  the  expenses 
of  the  government  of  the  District  of  Columbia  for  the  ensuing  fiscal  year. 


[Sec.  L]  [Supervision  by  Secretary  of  Interior.]  The  supervision 
heretofore  exercised  by  the  Secretary  of  the  Interior  over  the  Government 
Hospital  for  the  Insane  shall  be  continued,  and  the  ofi&cers  of  said  hospital 
shall  report  to  him  as  heretofore,  anything  in  this  act  to  the  contrary 
notwithstanding.    [22  Stat.  L.  137.] 

This  is  from  the  District  of  Columbia  Appropriation  Act  of  July  1,  1882,  ch.  263. 
Similar  provisions  were  contained  in  the  Act  of  March  3,  1881,  ch.  134,  21  Stat.  L.  460. 


[Sec.  1.]  [Sale  of  surplus  products  and  waste  material  —  proceeds.] 

Government  Hospital  for  the  Insane.  •  •  •  that  hereafter  the  surplus 
products  and  waste  material  of  the  hospital  may  be  sold  or  exchanged  for 
the  benefit  of  the  hospital,  and  proceeds  to  be  used  and  accounted  for  the 
same  as  its  other  funds :    [22  Stat.  L.  330.] 

This  and  the  foUowing  paragraph  are  from  the  Sundry  Oiyil  Appropriation  Act  of 
Aug.  7,  1882,  ch.  433. 

Provisions  for  the  sale  or  exchange  of  condemned  equipment  were  nuide  by  the  Act  of 
Aug.  1,  1014,  ch.  223,  {  1,  infra,  p.  615. 

[Admission  of  inmates  of  National  Home  for  Disabled  Volunteers.] 

•  •  •  That  in  addition  to  the  persons  now  entitled  to  admission  to  said 
hospital,  any  inmate  of  the  National  Home  for  Disabled  Volunteer  Soldiers, 
who  is  now  or  may  hereafter  become  insane  shall,  upon  an  order  of  the 
president  of  the  board  of  managers  of  the  said  National  Home,  be  admitted 
to  said  hospital  and  treated  therein.  [22  Stat.  L.  330,  as  amended  by  33 
Stat.  L.  731.] 

See  the  note  to  the  preceding  paragraph  of  this  section.  As  originally  ena<Hed  the 
words  given  in  the  text  were  followed  h^  a  provision  as  follows:  '"and  if  any  inmate 
so  admitted  from  said  Xational  Home  is  or  thereafter  becomes  a  pensioner,  and  has 
neither  wile,  minor  child,  nor  parent  dependent  on  him,  in  whole  or  in  part,  -for 
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support,  his  arrears  of  pension  and  his  pension  money  aocruing  during  the  period  he 
shall  remain  in  said  hospital  shall  be  applied  to  his  support  in  said  hospitflJ,  and  be 
paid  over  to  the  proper  officer  of  said  institution  for  the  general  uses  thereof." 

By  an  Act  of  Feb.  20,  1906,  ch.  693,  33  Stat.  L.  731,  entitled  "An  Act  Relating  to  the 
payment  and  disposition  of  pension  money  due  to  inmates  of  the  Government  Hospital 
for  the  Insane,"  the  entire  proviso  was  struck  out  and  another  enacted  in  lieu  thereof. 
This,  however,  did  not  change  the  first  part  of  the  amended  Act,  but  re-enacted  it  as 
given  in  the  text,  substituting  for  the  second  part  thereof,  noted  above,  the  following 
provision:  '^ During  the  time  that  any  pensioner  shall  be  an  inmate  of  the  Government 
Hospital  for  the  Insane  all  money  due  or  becoming  due  upon  his  or  her  pension  shall  be 
paid  by  the  pension  agent  to  the  superintendent  of  the  hospital,  upon  a  certificate  by 
such  superintendent  that  the  pensioner  is  an  inmate  of  the  hoepital  and  is  living,  and 
such  pension  money  shall  be  by  said  superintendent  disbursed  and  used,  under  r^ula- 
tions  to  be  prescribed  by  the  Secretary  of  the  Interior,  for  the  benefit  of  the  pensioner, 
and,  in  the  case  of  a  male  pensioner,  his  wife,  minor  children,  and  dependent  parents, 
or,  if  a  female  pensioner,  her  minor  children,  if  any,  in  the  order  named,  and  to  jgay 
his  or  her  board  and  maintenance  in  the  hospital;  the  remainder  of  such  pension 
money,  if  any,  to  be  placed  to  the  credit  of  the  pensioner*  and  to  be  paid  to  the  nensioner 
or  the  guardian  of  the  pensioner  in  the  event  of  his  or  her  discharge  from  the  hospital; 
or,  in  the  event  of  the  death  of  said  pensioner  while  an  inmate  of  said  hospital,  shall,  if 
a  female  pensioner,  be  paid  to  her  minor  children,  and,  in  the  case  of  a  male  pensioner, 
be  paid  to  his  wife,  if  living;  if  no  wife  survives  him,  then  to  his  minor  children;  and  in 
case  there  is  no  wife  nor  minor  children,  then  the  said  unexpended  balance  to  his  or 
her  credit  shall  be  applied  to  the  general  uses  of  said  hospital :  Provided  fwrther,  That 
in  the  case  of  pensioners  transferred  to  the  hospital  from  the  National  Home  for 
Disabled  Volunteer  Soldiers,  any  pension  money  to  his  credit  at  said  Home  at  the  time 
of  his  said  transfer  shall  be  transferred  with  him  to  said  hospital  and  placed  to  his 
credit  therein,  to  be  expended  as  hereinbefore  provided;  and  in  case  of  his  return  from 
said  hospital  to  the  Home,  any  balance  to  his  credit  at  said  hospital  shall,  in  like 
manner,  be  transferred  to  said  Home,  to  be  expended  in  accordance  with  the  rules 
established  in  regard  thereto.  This  provision  shall  also  be  applicable  to  all  unexpended 
pension  money  heretofore  paid  to  the  officers  of  the  said  hospital  on  account  of  pensioners 
who  were  but  are  not  now  inmates  thereof." 

This  last  part  of  the  amending  Act  was  superseded  by  the  re-enactment  of  substan- 
tially the  same  provieions  in  the  Act  of  Feb.  2,  1909,  ch.  58,  i  1,  amending  R.  S. 
sec.  4839  and  given,  as  incorporated  therein,  supra,  p.  598. 

See  the  notes  to  R.  S.  sec.  4843,  supra,  p.  600. 


[Seo.  1.]  [Hospital  to  admit  insane  of  Soldiers'  Home.]    *    *    *    And 

in  addition  to  the  persons  now  entitled  to  admission  to  the  Gfovemment 
Hospital  for  the  Insane,  any  inmate  of  the  Soldiers'  Home  who  is  now  or 
may  hereafter  .become  insane  shall,  upon  an  order  of  the  president  of  the 
Board  of  Commissioners  of  the  Soldiers'  Home,  be  admitted  to  said  hos- 
pital and  treated  therein ;  and  the  expenses  of  maintaining  any  such  person 
shall  be  paid  from  the  Soldiers'  Home  fund.    [23  Stat.  L.  213.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  7,  1884,  ch.  332.  . 
See  the  notes  to  R.  S.  sec.  4843,  supra,  p.  600. 


[Sec.  1.]  [Funds  of  patients  —  duties  of  superintendent  as  to  —  bond.] 

•  •  •  »p]jg  superintendent  of  the  Government  Hospital  for  the  Insane 
shall  deposit  in  the  Treasury  of  the  United  States,  in  his  name  as  agent, 
all  funds  now  in  his  hands  or  which  may  hereafter  be  intrusted  to  him  by 
or  for  the  use  of  patients,  which  shall  be  kept  as  a  separate  account;  and 
he  is  hereby  authorized  to  draw  therefrom  on  his  order,  from  time  to  time, 
under  such  regulations  as  the  Secretary  of  the  Interior  may  prescribe,  for 
the  us^  of  such  patients,  but  not  to  exceed  for  any  one  patient  the  amount 
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intrusted  to  the  supermtendent  on  account  of  such  patient;  and  he  shall 
give  a  separate  bond,  satisfactory  to  the  said  Secretary,  for  the  faithful 
performance  of  his  duties  in  respect  to  these  funds  as  herein  provided.  [30 
Stat  L.  623.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  1,  1898,  ch.  546. 


Sec.  7.  [Return  to  residence  of  indigent  insane.]  That  it  shall  be  the 
duty  of  the  Commissioners  of  the  District  of  Columbia,  so  soon  as  practi- 
cable, to  return  to  their  places  of  residence  or  to  their  friends  all  indigent 
insane  p'ersons  not  residing  in  the  District  at  the  time  they  became  insane 
who  are  now  detained  in  the  Government  Hospital  for  the  Lisane,  or  who 
shall  be  committed  to  the  said  hospital  to  be  temporarily  cared  for,  as  pro- 
vided in  section  forty-eight  hundred  and  fifty  of  the  Revised  Statutes  of 
the  United  States,  and  all  necessary  expenses  incurred  by  the  Commis- 
sioners in  ascertaining  the  locality  where  such  persons  or  their  friends 
belong  and  in  returning  them  to  such  locality  shall  be  defrayed  by  the 
District  of  Columbia.    [30  Stat.  L.  811.] 

This  Ib  from  an  Act  of  Jan.  31,  1899,  ch.  78,  entitled  ''An  Act  To  change  the  pro- 
ceedings for  admission  to  the  Government  Hospital  for  the  Insane  in  certain  cases, 
and  for  other  purposes."  The  other  sections  1-6  regulated  the  procedure  for  admission 
of  patients  to  said,  hospital  and  section  8  repealed  iJl  inconsistent  laws.  These  sections 
1-6  and  8  were  expressly  repealed  by  the  Act  of  March  3,  1903,  ch.  1006,  i  1,  infra, 
this  page. 


[Sec.  1.]  [Care  of  insane  of  Army  on  Pacific  coast.]  •  •  •  The  Sec- 
retary of  War  may,  in  his  discretion,  contract  for  the  care,  maintenance, 
and  treatment  of  the  insane  of  the  Army,  and  inmates  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  on  the  Pacific  coast  at  any  State  asylum 
in  California,  in  all  cases  which  he  is  now  authorized  by  law  to  cause  to  be 
sent  to  the  Qovernment  Hospital  for  the  Insane  in  the  District  of  Columbia. 
[31  Stat.  L.  1163.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1901,  ch.  853. 
See  the  notes  to  R.  S.  sec.  4843,  supra,  p.  600. 


[Sec.  1.]  [Proceedisigs  for  eommitment  of  indigent  insane.]    •    •    • 

That  hereafter  proceedings  by  the  Commissioners  of  the  District  of  Colum- 
bia to  commit  indigent  insane  persoos,  and  insane  persons  having  violent 
or  dangerous  tendencies,  to  the.  Gk)veriiment  Hospital  for  the  Insane  shall 
be  taken  in  the  equity  court  of  said  District,  and  shall  be  in  conformity 
with  the  law  in  force  in  said  District  on  the  thirtieth  day  of  January, 
eighteen  l^^iju^dred  and  ninety-nine.    ; 

That  sefltipps  one,  two,  three,  four,  five,  six,  and  eight  of  the  Act  of  Con- 
gress approved  January  thirty-first,  eighteen  hundred  and  ninety-nine, 
entitled  **An.Act  to  phange  the  proceedings,  for  admission  to  the  Govern- 
ment Hospital  for  the  Insane  in  certain  cases,  and  for  other  purposes,"  and 
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all  other  Acts  or  parts  of  Acts  inconsistent  herewith,  be,  and  the  same  are 
hereby,  repealed.    [32  Stat.  L.  1043.] 

This  is  from  tho  Deficiencies  Appropriation  Act  of  March  3»  1903,  ch.  1006. 

As  to  the  provisions  repealed  by  the  text  see  the  notes  to  the  Act  of  Jan.  31,  1899, 
ch.  78,  §  7,  supra,  p.  609. 

Further  provisions  with  respect  to  the  commitment  of  indigent  insane  persons  were 
made  by  the  Act  of  Feb.  23,  1905,  ch.  738,  (  1,  infra,  p.  613. 


An  Act  To  authorize  the  apprehension  and  detention  of  insane  persons  in 
the  District  of  Oolumbia,  and  providing  for  their  temporary  commit- 
ment in  the  Oovenmient  Hospital  for  the  Insane,  and  for  other 
purposes. 

[Act  of  April  27, 1904,  ch.  1618,  33  Stat.  L.  31i.] 

[Sec.  1.]  [Arrest  and  detention  of  insane  persons  in  District  of 
Columbia.]  That  any  member  of  the  Metropolitan  police  of  the  District 
of  Columbia  or  any  other  officer  in  said  District  authorized  to  make  arrests 
is  hereby  authorized  and  empowered  to  apprehend  and  detain,  without  war- 
rant, any  insane  person  or  person  of  unsound  mind  found  on  any  street, 
avenue,  alley,  or  other  public  highway,  or  found  in  any  public  building  or 
other  public  place  within  the  District  of  Columbia ;  and  it  shall  be  the  duty 
of  the  policeman  or  officer  so  apprehending  or  detaining  any  such  person 
to  immediately  file  his  affidavit  with  the  major  and  superintendent  of  said 
Metropolitan  police  that  he  believes  said  person  to  be  insane  or  of  unsound 
mind,  incapable  of  taking  care  of  himself  or  herself  or  his  or  her  property, 
and  if  permitted  to  remain  at  large  or  to  go  unrestrained  in  the  District 
of  Columbia  the  rights  of  persons  and  of  property  will  be  jeopardized  or 
the  preservation  of  public  peace  imperiled  and  the  commission  of  crime 
rendered  probable:  Provided,  however.  That  it  shall  be  the  duty  of  the 
major  and  superintendent  of  the  said  Metropolitan  police  to  forthwith 
notify  the  husband  or  w-ife  or  some  near  relative  or  friend  of  the  person 
so  apprehended  and  detained  whose  address  may  be  known  to  the  said  major 
and  superintendent  or  whose  address  can  by  reasonable  inquiry  be  ascer- 
tained by  him.    [33  Stat.  L.  316.] 

Sec.  2.  [Arrest  at  other  than  public  places.]  That  the  piajor  and  super- 
intendent of  said  Metropolitan  police  is  hereby  authorized  to  order  the 
apprehension  and  detention,  without  warrant,  of  any  indigent  person 
alleged  to  be  insane  or  of  unsound  mind  or  any  alleged  insane  person  of 
homicidal  or  otherwise  dangerous  tendencies  found  elsewhere  in  the  Dis- 
trict of  Columbia  than  in  the  places  mentioned  in  section  one  hereof  when- 
ever two  or  more  responsible  residents  of  the  District  of  Columbia  shall 
make  and  file  affidavits  with  said  major  and  superintendent  of  the  Metro- 
politan police  setting  forth  that  they  believe  the  person  therein  named  to 
be  insane  or  of  unsound  mind,  the  length  of  time  they  have  known  such 
person,  that  they  believe  such  person  to  be  incapable  of  managing  his  or  her 
own  affairs,  and  that  such  person  is  not  fit  to  be  at  large  or  to  go 
unrestrained,  and  if  such  person  is  permitted  to  remain  at  liberty  in  the 
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District  of  Columbia  the  rights  of  i>ersons  and  of  property  will  be  jeopar- 
dized or  the  preservation  of  public  peace  imperiled  and  the  commission  of 
crime  rendered  probable,  and  that  such  person  is  a  fit  subject  for  treatment 
on  account  of  his  or  her  mental  condition :  Provided,  however,  That  before 
the  major  and  superintendent  of  the  said  Metropolitan  police  shall  order  the 
apprehension  and  detention  of  any  person  upon  the  affidavits  of  the  afore- 
said residents  or  in  case  of  arrest  as  provided  in  section  one,  he  shall,  in 
addition  thereto,  require  the  certificate  of  at  least  two  physicians  who  shall 
certify  that  they  have  examined  the  person  alleged  to  be  insane  or  of 
unsound  mind,  and  that  such  person  should  not  be  allowed  to  remain  at 
liberty  and  go  unrestrained,  and  that  such  person  is  a  fit  subject  for  treat- 
ment on  account  of  his  or  her  mental  condition.    [33  Stat,  L.  317.] 

Sec.  3.  [Temporary  detention  at  Oovemment  Hospital  for  Insane.] 

That  the  Commissioners  of  the  District  of  Columbia  are  hereby  authorized 
to  place  in  the  Government  Hospital  for  the  Insane  in  said  District,  and 
the  superintendent  of  said  hospital  is  hereby  authorized  to  receive,  upon 
the  written  request  of  the  said  Commissioners,  for  a  period  of  time  not 
exceeding  thirty  days,  indigent  persons  alleged  to  be  insane  or  of  unsound 
mind,  residents  of  or  found  within  the  District  of  Columbia,  and  alleged 
insane  persons  of  homicidal  or  otherwise  dangerous  tendencies,  residents 
of  or  found  within  the  said  District,  so  apprehended  and  detained  as  pro- 
vided in  sections  one  and  two  of  this  Act,  pending  the  formal  commitment 
of  such  persons  to  said  hospital  as  provided  by  law,  or  their  transportation 
to  their  homes  when  their  places  of  residence  are  ascertained  by  the  proper 
officials  charged  by  law  with  that  duty.    [33  Stat.  L.  317.] 

Seo.  4.  [Temporary  commitment  in  other  hospitals  —  detention  pend- 
ing formal  commitment  —  discharge  —  report.]  That  the  Commissioners 
of  the  District  of  Columbia  may  authorize  the  temporary  commitment  of 
any  of  the  above-mentioned  insane  persons  or  persons  of  unsound  mind  so 
apprehended  and  detained  as  provided  in  sections  one  and  two  of  this  Act 
(for  a  period  of  time  not  exceeding  thirty  days)  in  any  other  hospital  in 
said  District  which,  in  the  judgment  of  the  health  officer  of  said  District, 
is  properly  constructed  and  equipped  for  the  reception  and  care  of  such 
persons,  and  the  official  in  charge  of  which,  for  the  time  being,  is  willing 
to  receive  such  persons  pending  the  temporary  commitment  or  the  formal 
commitment  of  such  persons,  as  provided  by  law,  to  the  Government  Hos- 
pital for  the  Insane  or  to  any  other  hospital  or  insane  asylum ;  or  any  such 
alleged  insane  person  or  person  of  unsound  mind  apprehended  under  sec- 
tions one  and  two  of  this  Act  may  be  detained  in  any  police  station  or  house 
of  detention  in  said  District  pending  the  completion  of  arrangements  for 
his  or  her  temporary  detention  in  the  Government  Hospital  for  the  Insane 
or  any  other  hospital  or  insane  asylum ;  and  such  persons  may  be  detained 
in  any  police  station  or  house  of  detention  in  said  District  until  formally 
committed  to  the  Government  Hospital  for  the  Insane  or  any  other  hospital 
or  asylum,  in  the  manner  provided  by  law,  in  case  he  or  she  can  not  be 
provided  for  by  the  said  Gtovemment  Hospital  for  the  Insane  and  no 
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arrangement  can  be  made  for  his  or  her  temporary  detention  in  any  other 
hospital  or  asylum :  Provided,  however.  That  if,  pending  the  formal  com- 
mitment of  such  alleged  insane  person  or  person  of  unsound  mind  to  the 
Government  Hospital  for  the  Insane  or  to  any  other  hospital  or  asylum, 
the  superintendent  of  said  Government  Hospital  for  the  Insane,  in  the  case 
of  the  commitment  of  a  person  to  said  hospital  under  the  provisions  of  this 
Act,  or  if  two  or  more  physicians  in  regular  attendance  at  any  other  hospital 
or  asylum  where  any  person  is  committed  under  the  provisions  of  this  Act, 
or  if  two  or  more  surgeons  of  the  police  and  fire  departments,  in  the  case  of 
any  person  detained  at  any  police  station  house  or  house  of  detention  under 
the  provisions  of  this  Act,  shall  certify  in  writing  to  the  Commissioners  of 
the  District  of  Columbia  that  such  person  is  not  insane  or  that  he  or  she  has 
recovered  his  or  her  reason,  the  official  in  charge  of  the  Government  Hos- 
pital for  the  Insane  or  the  hospital  or  asylum  in  which  such  person  is  con- 
fined, or  the  major  and  superintendent  of  said  Metropolitan  police,  if  such 
person  be  confined  in  a  police  station  house  or  in  a  house  of  detention,  shall 
discharge  such  alleged  insane  person  or  person  of  unsound  mind  forthwith 
and  immediately  report  such  action  to  the  Commissioners  of  the  District 
of  Columbia.    [33  Stat  L.  317.] 

Sec.  5.  [Validity  of  certificates.]  That  for  the  purposes  of  this  Act  no 
certificate  as  to  the  sanity  or  the  insanity  of  any  person  shall  be  valid  which 
has  been  issued  (a)  by  a  physician  who  has  not  been  regularly  licensed  to 
practice  medicine  in  the  District  of  Columbia,  unless  he  be  a  commissioned 
surgeon  of  the  United  States  Army,  Navy,  or  Public  Health  and  Marine- 
Hospital  Service;  or  (b)  by  a  physician  who  is  not  a  permanent  resident 
of  the  District  of  Columbia ;  or  (c)  by  a  physician  who  has  not  been  actively 
engaged  in  the  practice  of  his  profession  for  at  least  three  years;  or  (d)  by 
a  physician  who  is  related  by  blood  or  by  marriage  to  the  person  whose 
mental  condition  is  in  question.  Nor  shall  any  certificate  alleging  the  insan- 
ity of  any  person  be  valid  which  has  been  issued  by  a  physician  who  is 
financially  interested  in  the  hospital  or  asylum  in  which  the  alleged  insane 
person  is  to  be  confined,  or  who  is  professionally  or  officially  connected 
therewith.    [33  Stat.  L.  318.] 

Sec.  6.  [Penalty  for  false  testimony.]  That  any  person  who  makes  an 
affidavit,  as  required  by  section  one  or  two  of  this  Act,  by  which  he  or  she 
secures  or  attempts  to  secure  the  apprehension,  detention,  or  restraint  of 
any  other  person  in  the  District  of  Columbia  without  probable  cause  for 
believing  such  person  to  be  insane  or  of  unsound  mind,  or  any  physician 
who  knowingly  makes  any  false  certificate  as  to  the  sanity  or  insanity  of 
any  other  person  shall,  upon  conviction  thereof,  be  fined  not  more  than  five 
hundred  dollars  or  imprisoned  not  more  than  three  years,  or  both.  [33  Stat. 
L.318.] 

Sec.  7.  [Bepeal.]  That  all  Acts  and  part  of  Acts  inconsistent  with  the 
provisions  of  this  Act  be,  and  the  same  are  hereby,  repealed.  [33  Stat.  L. 
318.] 


HOSPITALS  AND  ASYLUMS  618 

An  Act  To  ohange  the  lunacy  proceecUngB  in  the  Distriet  of  Columbia 
where  the  Commissioners  of  said  District  are  the  petitioners,  and  for 
other  purposes. 

[Act  of  Feb.  23,  1905,  ch.  738,  33  Stat  L.  740.] 

[Seo.  1.]  [Proceedings  in  lunacy  on  petition  of  Commissioners  of  Dis- 
trict of  Columbia  —  jurors  —  committee  as  trustee  —  costs  and  expenses.] 

That  hereafter  the  proceedings  instituted  upon  petition  of  the  Commis- 
sioners of  the  District  of  Columbia  to  determine  the  mental  condition  of 
alleged  indigent  insane  persons  and  persons  alleged  to  be  insane,  with  homi- 
cidal or  otherwise  dangerous  tendencies,  shall  be  according  to  the  provisions 
of  the  code  of  law  for  the  District  of  Columbia  relating  to  lunacy  proceed- 
ings :  Provided,  That  the  jury  to  be  used  in  case  the  said  Commissioners 
are  the  petitioners  shall  be  impaneled  by  the  United  States  marshal  for 
said  District,  upon  order  of  the  court,  from  the  jurors  in  attendance  upon 
the  criminal  courts  of  said  District,  who  shall  perform  such  services  in  addi- 
tion to  and  as  part  of  their  duties  in  said  criminal  courts:  Provided 
further.  That  during  such  time  as  jurors  are  not  in  attendance  upon  said 
criminal  courts  the  court  may  direct  the  said  marshal  to  impanel  the  jurors 
in  attendance  upon  the  police  court  of  said  District,  who  shall  perform 
such  duties  in  addition  to  and  as  part  of  their  duties  in  said  police  court; 
or  the  said  court  may  direct  a  special  jury  to  be  summoned  for  such  inquisi- 
tions. In  case  any  such  person  adjudged  to  be  of  unsound  mind  has  prop- 
erty, real  or  personal,  the  equity  court  of  said  District  shall  have  full  power 
in  the  same  cause  to  appoint  a  committee  or  trustee  of  the  person  and  estate 
of  such  person,  according  to  the  provisions  of  said  code,  and  such  committee 
or  trustee  shaU  reimburse,  out  of  the  funds  of  the  lunatic,  the  District  of 
Columbia  for  all  court  costs  expended  or  incurred  by  it  and  for  all  moneys 
by  it  expended  or  costs  incurred  in  caring  for  and  treating  such  insane 
person  up  to  the  time  of  such  appointment.    [33  Stat.  L.  740.] 

The  provisions  of  the  text  relating  to  juries  superseded  somewhat  similar  provisions 
of  the  Act  of  July  7.  1898,  ch.  571,  30  Stat.  L.  666. 
See  the  Act  of  March  3,  1003,  ch.  1006,  §  1,  sti^a,  p.  609. 

Sec.  2.  [Discharge  of  patient  as  cured  —  restoration  to  former  legal 
status.]  That  in  case  any  person  adjudged  to  be  of  unsound  mind  in  the 
District  of  Columbia  who  is  committed  to  the  Government  Hospital  for  the 
Insane,  or  any  other  institution,  recovers  his  or  her  reason,  and  who  is  dis- 
charged from  such  institutions  as  cured,  the  superintendent  of  said  Govern- 
ment Hospital  for  the  Insane,  or  the  official  in  charge  of  any  such  other 
institution  where  such  person  has  been  under  treatment  aad  has  been  so 
discharged,  shall  immediately  thereafter  file  with  the  clerk  of  the  supreme 
court  of  the  District  of  Columbia  his  sworn  statement  that  such  person,  in 
his  opinion,  was  at  the  time  of  his  discharge  of  sound  mind,  and  such  state- 
ment shall  be  sufficient  to  authorize  the  court  to  pass  an  order  declaring 
such  person  to  be  restored  to  his  or  her  former  legal  status  as  a  person  of 
sound  mind.    [33  Stat.  L.  740.] 


[Sec.  1.]  [Disposition  of  money  of  deceased  inmates.]    •    •    •    All 
moneys  belonging  to  deceased  inmates  of  the  Government  Hospital  for  the 
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Insane  and  deposited  in  the  Treasury  by  the  superintendent  as  agent  prior 
to  February  twentieth,  nineteen  hundred  and  five,  shall,  if  unclaimed  by 
the  legal  heirs  of  such  inmate  within  the  period  of  five  years  from  the  date 
of  the  passage  of  this  Act,  be  covered  into  the  Treasury,  and  all  moneys 
so  deposited  by  the  superintendent  as  agent  after  February  twentieth, 
nineteen  hundred  and  five,  and  belonging  to  inmates  who  have  died  since 
that  time,  or  may  hereafter  die,  shall  likewise  be  covered  into  the  Treasury 
unless  claimed  by  his  or  her  legal  heirs  within  five  years  from  the  death  of 
the  inmate.  And  the  superintendent  of  the  Government  Hospital  for  the 
Insane  is  hereby  authorized  and  directed,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Interior,  to  make  diligent  inquiry  in 
every  instance  after  the  death  of  an  inmate  to  ascertain  the  whereabouts 
of  his  or  her  legal  heirs.  Claims  may  be  presented  hereunder  at  any  time, 
and  when  established  by  competent  proof  in  any  case  more  than  five  years 
after  the  death  of  an  inmate  shall  be  certified  to  Congress  for  consideration. 
[34  Stat  L.  730.] 
This  is  from  Sundry  Civil  Appropriation  Act  of  June  30,  1906,  ch.  3914. 


An  Act  To  prohibit  the  sale  of  intoxicating  liquors  near  the  Oovemment 
Hospital  for  the  Insane  and  the  Home  for  the  Aged  and  Inflrm. 

[Act  of  Feb.  1,  1907,  ch.  441,  34  Stat.  L.  870.] 

[Sale  of  intoxicating  liquor  near  Hospital,  etc.]  That  it  shall  be  unlaw- 
ful to  sell,  either  by  wholesale  or  retail,  intoxicating  liquor  of  any  kind  at 
any  point  between  the  Government  Hospital  for  the  Insane  and  the  Home 
for  the  Aged  and  Infirm,  or  within  a  radius  of  one-haL£  mile  of  the  bound- 
aries of  either  of  the  said  properties.    [34  8tai.  L.  870.] 


[Sec.  1.]  [Care  of  insane  natives  of  Philippine  Islands,  serving  in 
army.]  •  •  •  That  hereafter  the  Secretary  of  War  may,  in  his  discretion, 
contract  for  the  care,  maintenance,  and  treatment  of  the  insane  natives  of 
the  Philippine  Islands  serving  in  the  Army  of  the  United  States  at  any 
asylum  in  the  Philippine  Islands  in  all  cases  which  he  is  now  authorized  by 
law  to  cause  to  be  sent  to  the  Government  Hospital  for  the  Insane  in  the 
District  of  Columbia.    [35  Stat.  L.  122.] 

This  is  from  the  Army  Appropriation  Act  of  May  11,  1908,  ch.  16S. 
See  the  notes  to  R.  S.  sec.  4843,  supra,  p.  600. 


[Seo.  1.]  [Salary  of  Superintendent.]  •  •  •  The  salary  of  the  super- 
intendent of  the  hospital  is  hereby  fixed  at  five  thousand  dollars  per 
annum.    [38  Stat.  L.  1422.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 

By  R.  S.  sec.  4839  the  salary  of  the  superintendent  was  fixed  at  $2,500.  It  was 
increased  to  $4,000  by  an  Act  of  March  3,  1881,  ch.  132,  f  1,  21  Stat  L.  427,  and  by  an 
Act  of  Feb,  2,  1909,  ch.  58,  {  1,  amending  R.  3.  seo.  4839,  9upra,  p.  598,  and  again 
increased  by  the  provisions  of  the  text. 
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[Seo.  1.]  [Determixiing  per  capita  cost  of  patientB.]  •  •  •  Here- 
after in  determining  the  per  capita  cost  of  maintenance  and  treatment  of 
patients  in  the  Qovemment  Hospital  for  the  Insane  the  expenditures  for 
repair  of  buildings,  roadways,  and  walks  shall  be  included.  [37  Stat.  L. 
461.] 

This  is  from  the  Sundry  Givil  Appropriation  Act  of  Aug.  24,  1912,  ch.  356. 


[Sec.  1.]  [Sale  or  exchange  of  condemned  equipment,  etc.]    •    •    • 

Authority  is  granted  to  sell  or  exchange  condemned  typewriting  machines, 
laundry  machinery,  and  other  equipment,  applying  the  proceeds  therefrom 
to  replacing  new  equipment  for  the  Government  Hospital  for  the  Insane. 
[36  Stat.  L.  €49.] 

This  is  from  tlje  Sundry  CivU  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
The  sale  of  surplus  products  and  waste  material  was  au&orized  by  the  Act  of  Aug.  7, 
1882,  ch.  433,  {  1,  9U^a,  p.  588. 


Vn.  OOLUMBIA   mSTITXTTION   FOB   THE   DEAF 

Sec.  4859.  [Establishment  of  the  Columbia  Xnatitation  for  the  Deaf.] 

The  corporation  created  by  the  act  of  February  sixteen,  eighteen  hundred 
and  fifty-seven,  under  the  name  of  the  **  Columbia  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb,"  shall  have  perpetual  succession,  and 
be  capable  to  take,  hold,  and  enjoy  lands,  tenements,  hereditaments,  and 
personal  property,  to  use  a  common  seal,  and  to  alter  the  same  at  pleasure. 
But  no  real  or  personal  property  shall  be  held  by  the  corporation,  except 
such  as  may  be  necessary  to  the  maintenance  and  efficient  management  of 
the  institution.    [B.  S.] 

Act  of  Feh.  16,  1857,  ch.  46,  11  Stat.  L.  161;  Act  of  Feb.  23,  1865,  ch.  50,  13  Stat.  L. 
436. 

The  Columbia  Institution  for  the  Deaf  and  Dumb  was  to  be  known  and  designated  as 
the  Columbia  Institution  for  the  Deaf  by  a  provision  of  the  Act  of  March  4,  1911,  ch. 
285,  I  1,  infra,  p.  621. 

This   institution    is   under   the   super-  The  Act  of  JuAe  6,  1900,  ch.  807,  31 

vision  of  the  Secretary  of  the  Interior,  and  Stat.  L.  664,  creating  a  board  of  charities 

is  subject  to  the  provisions  of  R.  S.  sec.  for   the   District   of   Columbia,   does   not 

3709  (title  Publio  Contracts)  requiring  affect  the  supervision  or  jurisdiction  of 

all  purchases  and  contracts  for  supplies  the  Secretary  of  the  Interior   over   this 

or  services  to  be  made  after  advertising.  institution.     (1900)  23  Op.  Atty.-Gen.  287. 
(1897)    22   Op.   Atty.-Gen.    1.     But    see 
(1896)   21  Op.  Atty.-Gen.  349. 

Sec.  4860.  [Terms  of  deed  made  part  of  charter.]  The  terms  and  con- 
ditions of  the  deed  of  transfer  of  the  funds  and  property  of  Washington's 
Manual-Labor  School  and  Male  Orphan  Asylum  Society  of  the  District  of 
Columbia  shall  be  as  obligatory  upon  the  Columbia  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb  as  if  they  formed  a  part  of  its  charter. 
[B.  8.] 

Act  of  June  13,  1860,  ch.  120,  12  Stat.  L.  80. 

Sec.  4861.  [Bestriction  on  disposal  of  real  property.]  No  part  of  the 
real  or  personal  property  now  held  or  hereafter  acquired  by  the  Columbia 
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Institution  for  the  Instruction  of  the  Deaf  and  Dumb  shall  be  devoted  to 
any  other  purpose  than  the  education  of  the  deaf  and  dumb,  nor  shall  any 
portion  of  the  real  estate  be  aliened,  sold,  or  conveyed,  except  under  the 
authority  of  a  special  act  of  Congress.    [R.  8.] 

Act  of  July  27,  1868,  ch.  262,  15  Stat.  L.  233. 

Sec.  4862.  [Election  of  officers.]  The  Columbia  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb  shall  be  managed  as  provided  for  in  its 
present  constitution,  and  such  additional  regulations  as  may  from  time  to 
time  be  found  necessary ;  but  as  soon  as  sufficient  contributions  shall  have 
been  paid  in  to  authorize  an  election  according  to  the  provisions  of  the  con- 
stitution, the  provisional  officers  therein  named  shall  give  notice  of  a  general 
meeting  to  the  contributors  for  the  election  of  officers,  and  the  officers 
elected  at  such  general  meeting  shall  hold  their  offices  for  one  year  and  until 
their  successors  shall  be  elected  as  in  the  constitution  provided;  and  the 
constitution  may  be  altered  consistently  with  law,  in  the  manner  therein 
provided.     [JR.  8,] 

Act  of  Feb.  16,  1867,  ch.  46,  11  Stat.  L.  161. 

Sec.  4863.  [Appointment  of  Oovemment  directors.]  In  addition  to 
the  directors  whose  appointment  has  heretofore  been  provided  for  by  law, 
there  shall  be  three  other  directors  of  the  Columbia  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb,  appointed  in  the  following  manner: 
One  Senator  by  the  President  of  the  Senate,  and  two  Representatives  by 
the  Speaker  of  the  House.  These  directors  shall  hold  their  offices  for  the 
term  of  a  single  Congress;  and  be  eligible  to  a  re-appointment.    [B.  8.] 

Act  of  July  27,  1868,  ch.  262,  15  Stat.  L.  233. 

The  directors  under  this  section  remain  in  office  until  the  appointment  of  their 
successors,  according  to  a  provision  contained  in  the  Act  of  July  1,  1898,  ch.  646,  given 
tn/ra,  p.  619. 

Sec.  4864.  [Admission  af  pupils  from  District  of  Columbia.]  When- 
ever the  Secretary  of  the  Interior  is  satisfied,  by  evidence  produced  by  the 
President  of  the  Columbia  Institution  for  the  Instruction  of  the  Deaf  and 
Dumb,  that  any  deaf  and  dumb  person  of  teachable  age,  properly  belonging 
to  the  District  of  Columbia,  is  in  indigent  circumstances  and  cimnot  com- 
mand the  means  to  secure  an  education,  it  shall  be  his  duty  to  authorize  such 
person  to  enter  the  institution  for  instruction.    [B.  8.] 

Act  of  Feb.  16,  1857,  ch.  46,  11  Stat.  L.  162;  Act  of  July  27,  1868,  ch.  262,  16  Stat.  L. 
233. 

By  the  Act  of  June  16,  1880,  ch.  235,  §  1,  infra,  p.  618,  provision  is  made  for  the 
instruction  of  feeble-minded  children. 

Sec.  4865.  [Admission  of  pupils  from  States  and  Territories.]  Deaf 
mutes,  not  exceeding  forty  in  number,  residing  in  the  several  States  and 
Territories,  applying  for  admission  to  the  collegiate  department  of  the 
Columbia  Institution  for  the  Instruction  of  the  Deaf  and  Dumb,  shall  be 
received  on  the  same  terms  and  conditions  as  those  prescribed  by  law  for 
residents  of  the  District  of  Columbia,  at  the  discretion  of  the  president 
of  the  institution ;  but  no  student  coming  from  either  of  the  States  shall  be 
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snpported  by  the  United  States  during  any  portion  of  the  time  he  remains 
therein.    [R.  8.] 

Act  of  March  2,  1867,  ch.  167,  14  SUt.  L.  464;  Act  of  July  16,  1870,  ch.  292,  16  Stat. 
L.  291,  294.  ^      >         > 

The  number  admissible  from  states  and  territories  was  increased  by  provisions  from 
the  Acts  of  Aug.  30,  1890,  ch.  837,  given  infra,  p.  618,  and  June  6,  1900,  ch.  791,  given 
infra,  p.  620. 

Se€.  4866.  [Jnstioes  of  the  peace  to  report  deaf  and  dumb  persons  in 
District.]  It  shall  be  the  duty  of  the  justices  of  the  peace  for  the  District 
of  Columbia  to  ascertain  the  names  and  residences  of  all  deaf  and  dumb 
persons  within  their  respective  districts ;  who  of  them  are  of  teachable  age, 
and  also  who  of  them  are  in  indigent  circumstances;  and  to  report  the  same 
to  the  president  of  the  Columbia  Listitution  for  the  Listruction  of  the  Deaf 
and  Dumb.    [B.  8.] 

Act  of  Feb.  16,  1867,  ch.  46,  11  Stat.  L.  162. 

Sec.  4867.  [Superintendent  of  Columbia  Institution  for  Deaf  to  report 
annually.]  The  superintendent  of  the  Columbia  Institution  for  the  Instruc- 
tion of  the  Deaf  and  Dumb  shall,  at  the  commencement  of  every  December 
session  of  Congress,  make  a  full  and  complete  statement  of  all  the  expendi- 
tures made  by  virtue  of  any  appropriations  by  Congress,  including  the 
amounts  and  the  rates  paid  to  the  superintendent,  and  for  teachers.    [B.  8.] 

Act  of  July  27,  1868,  ch.  262,  15  Stat.  L.  234. 

The  report  of  the  institution  was  required  to  be  itemized  by  the  Act  of  March  3, 
1883,  ch.  143,  i  1,  infra,  p.  618. 

Sec.  4868.  [Annual  report  of  president  and  directors.]  It  shall  be  the 
duty  of  the  president  and  directors  of  the  Columbia  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb  to  report  to  the  Secretary  of  the  Interior 
the  condition  of  the  institution  on  the  first  day  of  July  in  each  year,  embrac- 
ing in  the  report  the  number  of  pupils  of  each  description  received  and 
discharged  during  the  preceding  year,  and  the  number  remaining  in  the 
institution;  also  the  branches  of  knowledge  and  industry  taught,  and  the 
progress  made' therein;  also  a  statement  showing  the  receipts  of  the  institu- 
tion, and  from  what  sources,  and  its  disbursements,  and  for  what  objects. 
[B.S.] 

Act  of  Feb.  16,  1867,  ch.  46,  11  Stat.  L.  162. 
See  the  note  to  the  preceding  R.  S.  sec.  4867. 

The  accounts  of  the  Columbia  Institu-  Interior,  and  therefore  under  the  auditor 
tion  for  the  Beaf  and  Dumb  are  within  for  the  Interior  Department.  (1897)  22 
the  jurisdiction  of  the  Department  of  the      Op.  Atty.-Gen.  1. 

Sec.  4869.  [Education  of  indigent  blind  persons.]  Whenever  the  Sec- 
retary of  the  Interior  is  satisfied,  by  evidence  produced  by  the  president  of 
the  Columbia  Institution  for  the  Instruction  of  the  Deaf  and  Dumb,  that 
any  blind  person  of  teachable  age  cannot  command  the  means  to  secure  an 
education,  he  may  cause  such  person  to  be  instructed  in  some  institution 
for  the  education  of  the  blind,  in  Maryland,  or  some  other  State,  at  a  cost 
not  greater  for  each  pupil  than  is,  or  may  be  for  the  time  being,  paid  by 
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«uch  State,  and  to  cause  the  same  to  be  paid  out  of  the  Treasury  of  the 
United  States.    [B.  8,] 

Act  of  Feb.  10,  1867,  ch.  46,  11  Stat.  L.  162;  Act  of  Feb.  23,  1865,  ch.  60,  13  Stat.  D. 
436. 

Education  of  the  blind  generally,  see  the  title  Edxtcation. 

See  the  provisionB  from  the  Act  of  March  3,  1809,  ch.  424,  |  1,  infra,  p.  620. 


[Sbo.  1.]  [Feeble-minded  children  in.  District  of  Columbia  to  be 
instructed.]  Columbia  Institution  for  the  Deaf  and  Dumb.  •  •  •  That 
when  any  indigent  applicant  for  admission  to  the  institution,  belonging  to 
the  District  of  Columbia,  and  being  of  teachable  age,  is  found  on  exam- 
ination by  the  president  of  the  institution  to  be  of  feeble  mind,  and  hence 
incapable  of  receiving  instruction  among  children  of  sound  mind,  the 
Secretary  of  the  Interior  may  cause  such  person  to  be  instructed  in  some 
institution  for  the  education  of  feeble-minded  children  in  Pennsylvania, 
or  some  other  State,  at  a  cost  not  greater  for  each  pupil  than  is,  or  may  be 
for  the  time  being,  paid  by  such  State  for  similar  instruction.  [21  Stat. 
L.  275.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  16,  1880,  ch.  235. 
Provisions  were  made  for  the  expense  of  educating  feeble-minded  children  by  the 
second  paragraph  of  the  Act  of  Aug.  30,  1890,  ch.  837,  ^  1,  given  infra,  p.  610. 


[Seo.  1.]  [Report  of  superintendent  to  be  itemized,  etc.]  Columbia 
Institution  for  the  Deaf  and  Dumb :  •  •  •  Hereafter  the  report  of  said 
institution  shall  contain  an  itemized  statement  of  all  employees,  the  salaries 
or  wages  respectively,  each  of  them,  and  also  of  all  other  expenses  of  said 
institution.     [22  Stat  L.  625,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  143. 
An  annual  report  was  required  by  R.  S.  sec.  4867,  supra,  p.  617. 


[Sec.  1.]  [One-half  of  expenses  of  persons  admitted  from  District  of 
Oolumbia  to  be  borne  from  District  revenues.]  Columbia  Institution  for 
the  Deaf  and  Dumb :  *  •  •  That  one  half  of  all  expenses  attending  the 
instruction  of  deaf  and  dumb  persons  admitted  to  said  institution  from 
the  District  of  Columbia,  under  section  forty-eight  hundred  and  sixty-four 
of  the  Revised  Statutes,  shall  be  paid  from  the  revenues  of  the  District  of 
Columbia  and  one-half  of  the  Treasury  of  the  United  States,  and  here- 
after estimates  for  such  expenses  shall  each  year  be  submitted  in  the  regular 
estimates  for  the  expenses  of  the  government  of  the  District  of  Columbia : 
[25  Stat.  L.  962.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  2,  1889,  ch.  411. 


[Sec.  1.]  [Persons  admitted  from  states  and  territories  —  limit  on 
number  —  book  of  estimates  to  show  employees.]    Columbia  Institution 
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for  the  Deaf  and  Dumb.  •  •  •  That  deaf-mutes,  not  exceeding  sixty  in 
number,  admitted  to  this  institution  from  the  several  States  and  Terri- 
tories under  section  forty-eight  hundred  and  sixty-five  of  the  Revised  Stat- 
utes, shall  have  the  expenses  of  their  instruction  in  the  collegiate  depart- 
ment paid  from  this  appropriation,  together  with  so  much  of  the  expense  of 
their  support  when  indigent  and  while  in  the  institution  as  may  be  author- 
ized by  the  board  of  trustees,  with  the  approval  of  the  Secretary  of  the 
Interior;  and  hereafter  there  shall  not  be  admitted  to  said  institution  under 
section  iforty-eight  hundred  and  sixty-five  of  the  Revised  Statutes,  nor 
shall  there  be  maintained  after  such  admission,  at  any  one  time  from  any 
State  or  Territory  exceeding  three  deaf  mutes  while  there  are  applications 
pending  from  deaf-mutes,  citizens  of  States  or  Territories  having  less  than 
three  pupils  in  said  institution:  Provided  further,  That  hereafter  there 
shall  be  included  in  the  annual  Book  of  Estimates  a  statement  showing  the 
number  of  persons  employed  each  year  in  this  institution  and  the  compen- 
sation paid  to  each.     [26  Stat,  L.  392.] 

The  provisioxiB  of  the  text  and  those  of  the  following  paragraph  of  the  section  are 
from  the  Sundry  Civil  Appropriation  Act  of  Aug.  30,  1890,  ch.  837. 

R.  S.  sec.  4865  mentioned  in  the  text  is  given  supra,  p.  616. 

The  number  of  beneficiaries  was  increased  from  sixty  to  one  hundred  by  the  Act  of 
June  6,  1900,  ch.  791,  S  1,  infra,  p.  620. 

[Educating  feeble-minded  ohildren  in  District  of  Columbia  —  one-half 
expenses  from  District  revenues  —  annual  estimates.]  To  enable  the 
Secretary  of  the  Interior  to  provide  for  the  education  of  feeble-minded 
children  belonging  to  the  District  of  Columbia  as  provided  for  in  the  act 
approved  June  sixteenth,  eighteen  hundred  and  eighty,  three  thousand  four 
hundred  dollars.  One-half  of  this  sum  shall  be  paid  out  of  the  revenues  of 
the  District  of  Columbia  and  one-half  out  of  the  Treasury  of  the  United 
States,  and  hereafter  the  estimates  for  this  expense  shall  each  year  be 
submitted  in  the  annual  estimates  for  the  expenses  of  the  government  of 
the  District  of  Columbia.    [26  Stat.  L.  393.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

The  Act  of  June  16,  1880,  ch.  236,  f  1,  mentioned  in  the  text,  is  giren  aupra,  p.  618. 


[Sec.  1.]  [Term  of  office  of  directors  —  control  of  disbursements  — 
accounts.]  Current  expenses  of  the  Columbia  Institution  for  the  Deaf  and 
Dumb :  •  •  •  That  directors  appointed  under  the  provisions  of  section 
forty-eight  hundred  and  sixty-three  of  the  Revised  Statutes  of  the  United 
States  shall  remain  in  office  until  the  appointment  and  acceptance  of  office 
of  their  successors;  and  the  directors  of  the  institution  shall  have  control 
of  the  disbursement  of  all  moneys  appropriated  by  Congress  for  the  benefit 
of  said  institution,  accounts  for  which  shall  be  settled  and  adjusted  at  the 
Treasury  Department  as  required  by  the  provisions  of  section  two  hundred 
and  thirty-six  of  the  Revised  Statutes.     [30  Stat.  L.  624.] 

This  18  from  the  Sundry  Civil  Appropriation  Act  of  July  1,  1808,  ch.  646. 
R.  S.  sec.  4863  mentioned  in  the  text  and  in  part  superseded  thereby  is  given  supra, 
p.  616. 
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The  provisions  of  the  text  superseded  those  of  the  Act  of  March  3,  1897,  ch.  837,  29 
Stat.  L.  681,  which  required,  as  did  several  preceding  Acts,  the  disbursements  to  be 
accounted  for  throup^h  the  Department  of  the  interior. 

R.  S.  sec.  236  mentioned  in  the  text  requires  accounts  to  be  adjusted  in  the  Depart- 
ment of  the  Treasury.    See  the  title  Tbbasitet  Depabtmbitt. 


[Sec.  1.]  [District  of  Columbia  to  pay  one-half  of  indefinite  appropria- 
tion.] •  •  •  Hereafter  one-half  of  the  indefinite  appropriation  to  pay 
for  the  instruction  of  the  indigent  blind  children  of  the  District  of  Colum- 
bia, formerly  instructed  in  the  Columbia  Institution  for  the  Instruction  of 
the  Deaf,  Dumb,  and  Blind,  shall  be  paid  out  of  the  revenues  of  the  District 
of  Columbia  and  the  other  half  out  of  the  Treasury  of  the  United  States. 
[30  Stat  L.  1101.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1899,  ch.  424. 

The  "  indefinite  appropriation  **  mentioned  in  the  text  was  made  by  R.  S.  sec.  3689, 
but  was  repealed  by  the  Act  of  May  26,  1908,  ch.  198,  35  Stat  L.  296.  See  the  title 
Estimates,  Appropbiationb  and  Reports. 

See  the  notes  to  R.  S.  sec.  4869,  supra,  p.  617. 


[Sec.  1.]  [State  beneficiaries  increased.]  Current  expenses  of  the  Colum- 
bia Institution  for  the  Deaf  and  Dumb.  *  •  •  That  the  number  of  bene- 
ficiaries in  said  institution,  authorized  by  the  Act  of  August  thirtieth, 
eighteen  hundred  and  ninety,  to  be  received  from  the  several  States  and 
Territories,  is  hereby  increased  from  sixty  to  one  hundred.  •  •  •  [31 
Stat  L.  €20.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 
The  number  of  admissions  was  first  fixed  by  R.  S.  sec.  4865,  supra,  p.  616,  and 
increased  by  the  Act  of  Aug.  30,  1890,  ch.  837,  §  1,  supra,  p.  618,  mentioned  in  the  text. 


[Sec.  1.]  [Deaf  mutes  from  District  of  Columbia  to  be  admitted  —  not 
a  charitable  institution.]  Columbia  Institution  for  the  Deaf  and  Dumb: 
•  •  •  Provided,  That  hereafter  all  deaf  mutes  of  teachable  age,  of  good 
mental  capacity,  and  properly  belonging  to  the  District  of  Columbia  shall 
be  received  and  instructed  in  said  institution,  their  admission  thereto  being 
subject  to  the  approval  of  the  superintendent  of  public  schools  in  the  Dis- 
trict of  Columbia.  And  said  institution  shall  not  be  regarded  nor  classified 
as  an  institution  of  charity.    [31  Stat.  L.  844.] 

This  is  from  the  District  of  Columbia  Appropriation  Act  of  March  1,  1901,  ch.  670. 


[Sec.  1.]  [Education  of  colored  deaf-mute  children.]  *  •  •  Colum- 
bia Institution  for  the  Deaf  and  Dumb.  ♦  •  •  And  the  directors  of  said 
institution  are  hereby  authorized  to  provide  for  the  education  of  colored 
deaf-mute  children  properly  belonging  to  the  District  of  Columbia,  in  the 
Maryland  School  for  Colored  Deaf -Mutes,  or  some  other  suitable  school,  at 
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a  cost  not  exceeding  the  per  capita  expense  of  educating  the  State  pupils 
in  such  school.    [33  Siai.  L.  901.] 

This  ia  from  the  District  of  Ck>luinbia  Apprapriation  Act  of  March  8,  1905,  ch.  1406. 


[Sec.  1.]  [Designated  Oolumbia  Institution  for  the  Deaf.]  •  •  •  From 
and  after  ^e  passage  of  this  Act  the  Columbia  Institution  for  the  Deaf  and 
Dumb  shall  be  known  and  designated  as  the  Columbia  Institution  for  the 
Deaf.    [36  Siai.  L.  1422.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 


Vm.    FBEEDMEN'S  HOSPITAL 

Sec.  2036.  [Freedmen's  Hospital  in  Dislaict  of  Columbia  continued^ 
etc.]  The  Freedmen's  Hospital  and  Asylum  in  the  District  of  Columbia 
is,  until  otherwise  ordered  by  Congress,  continued  under  the  control  and 
supervision  of  the  Secretary  of  War,  who-  shall  make  all  estimates,  pass  all 
accounts,  and  be  responsible  to  the  Treasury  for  all  expenditures;  but  no 
part  of  any  appropriation  shall  be  used  in  support  of,  or  to  pay  the  expenses 
on  account  of,  any  person  hereafter  to  be  admitted  to  such  Hospital  and 
Asylum,  unless  persons  removed  thither  from  some  other  Government 
hospital.    [B.  8.] 

Act  of  June  10,  1872,  ch.  416,  17  Stat.  L.  366;  Act  of  March  3,  1871,  ch.  114,  16  Stat. 
L.  506. 

The  hospital  was  placed  under  the  control  of  the  Secretary  of  the  Interior  hy  the  Act 
of  June  23,  1874,  ch.  465,  §  1,  infra,  this  page. 

Supervision  of  expenditures  for  the  hospital  was  provided  for  by  the  Act  of  March  3, 
1893,  ch.  199,  §  1,  infra,  p.  622. 

Provisions  regarding  estimates  were  made  by  the  Act  of  March  3,  1905,  ch.  1483,  {  1, 
infra^  p.  622. 


[Sec.  1.]  [To  be  under  direction  of  Secretary  of  Interior,  etc.]  That 
after  June  thirtieth,  eighteen  hundred  and  seventy-four,  the  Freedmen's 
Hospital  in  the  District  of  Columbia  shall,  until  otherwise  ordered  by 
Congress,  be  continued  under  the  direction  of  the  Secretary  of  the  Interior, 
who  shall  make  all  estimates  and  pass  all  accounts,  and  shall  be  accountable 
to  the  Treasury  of  the  United  States  for  all  expenditures;  and  all  property 
iaduding  hospital  and  quartermaster's  stores,  belonging  to  said  hospital, 
and  now  in  charge  of  the  War  Department,  be  also  transferred  to  the 
Interior  Department.     [18  Stat.  L.  223.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1874,  ch.  455. 
This  section  is  in  part  superseded.    See  the  notes  to  the  preceding  R.  S.  sec.  2038. 

The  Act  of  June  6,  xgoo,  ch.  807,  31  affect  the  supervision  or  jurisdiction  of 
Stat.  L.  664,  creating  a  board  of  charities  the  Secretary  of  the  Interior  over  this 
for   the  District   of   Columbia,  does  not      institution.     (1900)  23  Op.  Atty. -Gen.  287. 
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[Sec.  1.]  [Ezpenditurae,  how  supervised.]  •  •  •  And  hereafter  the 
expenditures  for  the  Preedmen's  Hospital  and  A^lum  shall  be  under  the 
supervision  and  control  of  the  Commissioners  of  the  District  of  Columbia. 
[^  Stat.  L.  551.] 

This  is  from  the  District  of  Columbia  Appropriation  Act  of  March  3,  1893,  ch.  199. 


[Seo.  1.]  [Oontraets  for  care  and  treatment  of  persons  from  District 
of  Columbia.]  •  •  •  The  Secretary  of  the  Interior  is  authorized  to  enter 
into  contract  with  the  Board  of  Charities  of  the  District  of  Columbia  for 
the  care  and  treatment  of  persons  from  the  District  of  Columbia  admitted 
to  the  Preedmen's  Hospital;  and  any  money  that  may  be  received,  from 
this  source,  on  and  after  July  first,  nineteen  hundred  and  five,  shall  be 
paid  to  the  Secretary  of  the  Interior,  to  be  applied  to  the  uses  and  pur- 
poses of  the  hospital.     [33  Stat.  L.  1190.] 

This  and  the  following  paragraph  of  this  section  are  from  the  Sundry  Civil  Appropria- 
tion Act  of  March  3,  1905,  ch.  14S3. 

[Estimates  for  expenses  and  maintenance.]  •  •  •  Hereafter  esti- 
mates for  expenses  and  maintenance  of  the  Freedmen's  Hospital  and  Asy- 
lum shall  be  submitted  by  the  Secretary  of  the  Interior.    [33  Stat.  L.  1190.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

The  provisions  of  the  text  superseded  a  provision  of  the  Act  of  Aug.  5,  1892,  ch.  380, 
i  1,  27  Stat.  L.  373,  that:  ''  hereafter  the  eatimates  for  the  Freedman's  Hospital  and 
Asylum  shall,  each  year,  be  submitted  in  the  annual  estimates  for  the  expenses  of  the 
government  of  the  District  of  Columbia." 


IX.    LEPROSY  HOSPITAL 

An  Act  To  provide  for  the  investigation  of  leprosy,  with  special  reference 
to  the  care  and  treatment  of  lepers  in  Hawaii. 

[Act  of  March  3, 1905,  ch.  1443,  33  Stat.  L.  1009.] 

[Sec.  1.]  [Leprosy  hospital  to  be  established  at  Molokai,  Hawaii.] 
That  when  the  Territorial  government  of  Hawaii  shall  cede  to  the  United 
States  in  perpetuity  a  suitable  tract  of  land  one  mile  square,  more  or  less, 
on  the  leper  reservation  at  Molokai,  Hawaii,  there  shall  be  established 
thereon  a  hospital  station  and  laboratory  of  the  Public  Health  and  Marine- 
Hospital  Service  of  the  United  States  for  the  study  of  the  methods  of 
transmission,  cause,  and  treatment  of  leprosy.    [33  Stai.  L.  1009.] 

This  is  known  as  the  '^  Leprosy  Act." 

Seo.  2.  [Hospital  buildings.]  That  the  Secretary  of  the  Treasury  be, 
and  he  is  hereby,  authorized  to  cause  the  erection  upon  such  site  of  suitable 
and  necessary  buildings  for  the  purposes  of  this  Act,  at  a  cost  not  to  exceed 
the  sum  herein  appropriated  for  such  purpose.    [33  Stat.  L.  1009.] 

**  The  sum  herein  appropriated  "  mentioned  in  the  text  consisted  of  an  appropriation 
for  buildings,  equipment  and  pay  of  officers  made  by  section  5  of  this  Act,  which  is 
omitted  as  temporary  merely  and  executed. 

Appropriations  for  the  maintenance  of  the  hospital  established  by  this  Act  are  made 
yearly.  That  for  the  fiscal  year  ending  June  30,  1916,  is  contained  in  the  Sundry  Civil 
Appropriation  Act  of  March  3,  1915,  ch.  76,  i  1,  3S  Stat.  L.  837. 
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Sec.  3.  [Treatment  of  patients.]  That  for  the  purposes  of  this  Act  the 
Surgeon-General,  through  his  accredited  agent,  is  authorized  to  receive  at 
such  station  such  patients  afflicted  with  leprosy  as  may  be  committed  to  his 
care  under  legal  authorization  of  the  Territory  of  Hawaii,  not  to  exceed 
forty  in  number  to  be  under  treatment  at  any  time,  said  patients  to  remain 
under  the  jurisdiction  of  the  said  Surgeon-General,  or  his  agent,  until 
returned  to  the  proper  authorities  of  Hawaii.    [33  Stai.  L,  1009.] 

Sec.  4.  [Medical  officers,  etc.]  That  the  Surgeon-General  of  the  Public 
Health  and  Marine-Hospital  Service  of  the  United  States  is  authorized  to 
detail  or  appoint,  for  the  purposes  of  these  investigations  and  treatment, 
such  medical  officers,  acting  assistant  surgeons,  pharmacists,  and  employees 
as  may  be  necessary  for  said  purposes.    [33  Stat.  L.  1009.] 

Section  5  of  this  Act,  making  appropriations,  is  omitted  as  executed.  See  the  notes 
to  section  2,  supra,  p.  622. 

The  Public  Health  and  Marine-Hospital  Service  mentioned  in  the  text  is  now  known 
as  the  Public  Health  Service  by  virtue  of  the  Act  of  Aug.  14,  1912,  feh.  28S,  S  1,  37  Stat. 
L.  309.    See  the  title  Health  and  Quarantine. 

Sec.  6.  [Administration  rules.]  That  the  Surgeon-General  of  the  Pub- 
lic Health  and  Marine-Hospital  Service  shall,  subject  to  the  approval  of  the 
Secretary  of  the  Treasury,  make  and  adopt  regulations  for  the  administra- 
tion and  government  of  the  hospital  station  and  laboratory  and  for  the 
management  and  treatment  of  all  patients  of  such  hospital.  [33  Stat.  L. 
1010.] 

As  to  the  Public  Health  and  Marine-Hoepital  Service,  see  the  notes  to  the  preceding 
section  4  of  this  Act. 

Sec.  7.  [Extra  pay  to  officers  detailed.]  That  when  any  commissioned 
or  noncommissioned  officer  of  the  Public  Health  and  Marine-Hospital 
Service  is  detailed  for  duty  at  the  leprosarium  herein  provided  for,  he 
shall  receive,  in  addition  to  the  pay  and  allowances  of  his  grade,  one-half 
the  pay  of  said  grade  and  such  allowances  as  may  be  provided  for  by  the 
Surgeon-General  of  the  Public  Health  and  Marine-Hospital  Service,  with 
the  approval  of  the  Secretary  of  the  Treasury.    [33  Stat.  L.  1010.] 

See  the  following  paragraph  of  the  text. 

As  to  the  Public  Health  and  Marine-Hospital  Service,  see  the  notes  to  the  preceding 
section  4  of  this  Act. 


[Sec.  1.]  [Gompensation  of  officers.]  •  •  •  Por  maintenance  of 
leprosy  hospital,  Hawaii,  including  pay  of  officers  and  employees:  Pro- 
vided, That  the  provisions  of  section  seven  of  the  Act  of  March  third, 
nineteen  hundred  and  five,  as  to  compensation  shall  apply  to  said  officers 
while  engaged  in  investigations  of  leprosy  at  Kalihi  and  other  places  in 
Hawaii.     [36  Stat.  L.  1394.] 

This  is  from  th!e  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 
The  Act  of  March  3,  1905,  ch.  1443,  §  7,  mentioned  in  the  text,  is  given  9wpra,  this 
page. 
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HOURS  OF  SERVICE  ACTS 

See  Labor;  Railroads 


HOUSE  OF  REPRESENTATIVES 

See  CioNORESS 


HOWARD  UNIVERSITY 

See  Education 


HYDRAULIC  MINING 

See  Mineral  Landb,  Mines  and  Mining 


HYDROGRAPHIC  OFFICE 

See  Shipping  and  Navigation 


IMMIGRATION 


I.  Bureau  of  Immigration,  628. 
II.  Immigration  Generally,  632. 
III.  The  Cooly  Trade.  702. 


I,  Bureau  of  Iininig;rationt  628. 

Act  of  March  3,  1891    ch.  551,  628. 

Sec,  7.  Former  Superintendent  of  Immigration  —  Salary  —  Duties 
and  Reports  —  Office  —  Clerks,  62S. 

Act  of  Aug,  18,  1894,  ch,  SOI,  629. 

Seel,  Commissioners    of   Immigration  —  AppoirUment — Terms 
of  Office,  629. 

Act  of  March  2,  1895,  ch,  177,  629. 

Sec,  1,  Superintendent  of  Immigration  Design'ited  Commissioner' 
general  of  Immigraiion  —  Duties,  629. 

Act  of  June  6,  1900,  ch,  791,  630. 

Sec.  1,  Commissioner-general  of  Immigration  to  Administer  Chinese 
Exclusion  and  Immigration  Laws,  630. 

Act  of  April  27,  1904,  ch,  16S0,  630. 

Sec,  1,  Appropriations  for   "  Expenses   of  Regulating  Immigra- 
tion,'' 630. 

Act  of  Feb,  20,  1907,  ch,  11S4,  630. 

Sec,  22,  Commissioner-General  of  Immigration  —  Duties  Defined  — 

Rules,  etc. —  Details  to  Secure  Information  —  Details  for 

Foreign  Service,  630. 

40.  Bureau  of  Immigration  and  Naturalization  —  Information 

Division  CrecUed  —  Duties,  etc, —  Agents  of  States,  etc,, 

631. 

Act  fyf  March  4,  1907,  ch.  2918,  632. 

Sec,  1,  Estimates  for  Division  of  Information,  632. 

Act  of  June  25.  1910,  ch,  384,  632. 

Sec,  1,  Estimates  —  Statements  of  Amounts  Required  and  Expendi- 
tures, 632. 

11.  Immigration  Qenerally,  632. 

R,  S.  2164.  No  Charge  upon  Particular  Persons  Immigrating,  etc,,  632. 

Act  of  Fd>,  26,  1885,  ch,  164,  633. 

Sec.  2.  Validity  of  Contracts  for  Labor  as  Service  of  Alien  Made 
Prior  to  Migration,  633. 

Act  of  Oct,  19,  1888,  ch,  1210,  633. 
Sec,  1,  Allowance  to  Informers,  633. 

Act  of  March  3,  1893,  ch.  206,  635. 

Sec,  8,  Companies  to  File  Certificate  Showing   Notice  in  Foreign 
Countries  of  Immigration  Laws  —  Penalty,  635. 
8  F.  S.  A.— 21  [626] 
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Act  of  April  29,  1902,  di.  64L  636. 

Sec.  S.  Alien  Contrad  Labor  —  Permission  to  Foreign  Exhibitors, 
636. 

Act  of  Feb.  5,  1905,  ch.  297,  636. 

Sec.  1.  Refund  of  Head  Tax  Erroneously  Collected,  636. 

Act  of  Fd).  20,  1907,  ch.  1134.  637. 

Sec.    1.  Tax  on  Aliens  Entering   United  States  —  Disposition  of 
Fund  —  Lden  on  Vessels  —  Aliens  Exempted — Exclu- 
sion of  Aliens  Detrimerdal  to  Labor  Conditions,  637. 
2.  Classes  of  Aliens  Excluded,  640. 

S.  Importation  of  Aliens  for  Prostitution  or  Other  Immoral 
Purpose  —  Punishrneni  —  Deportation  —  Attempts  to 
Return  —  Testimony  of  Husband  or  Wife,  649. 
4»  Importing  Contract  Ldbor  a  Misdemeanor,  654. 

5.  Penalty  for  Violations  —  Suits  by  Informer,  656. 

6.  Advertising    Abroad  for   Labor   Immigration    a    Misde- 

meanor —  Exceptions,  659. 

7.  Soliciting  by  Ve8S3l  Owners,  etc.,  Forbidden  —  Penalties, 

660. 

8.  Punishment  for  Illegally  Landing  Aliens,  etc.,  660. 

9.  Exclusion  for  Certain  Physical  Disabilities  —  Fines  for 

Violation  —  Clearance  Refused  —  Bond,  G31. 

10.  Decision  of  Special  Inquiry  Board  on  Diseased  Persons, 

Final,  662. 

11.  Return  of  Alien  Accompanying  Rejected  Helpless  Alien, 

663. 

12.  Lists  of  Alien  Passengers  Arriving  Required  —  Contents  — 

Alien  Passengers  Leaving  —  Contents  —  Disposition  — 

Regular  Trips  —  Insular  Possessions,  663. 
S,      esignation,    etc.,    of   Aliens    on    lAsts  —  Certificate    of 

Medical,  etc.,  Examination,  665. 
H.  Medical  Certificate  —  Verification,  665. 
16.  Penalty  for  Not  Delivering  Lists  —  Passengers  Departing, 

666. 

16.  Inspection  by  Immigration  Officers  —  On  Shipboard  —  at 

Immigrant  Stations,  666. 

17.  Medical  Examination  on  Arrival,  668. 

18.  Penalty  for  Allowing  Illegal  Landing,  669. 

19.  Return  of  Illegally  Landed  Aliens  —  Charges  —  Detention 

to  Use  as  Witness  —  Maintenance  While  Detained  — 
Insane  Aliens,  670. 

20.  Deportation  within  Three  Years  after  Entry  —  Expenses  — 

Release  Pending  Appeal,  673. 

21.  Return   of  Illegally   Entered  Aliens  in    Three    Years  — 

Penalty  for  Refusal  of  Vessel  Owners,  etc. —  Attendant 
When  Necessary,  681. 

23.  Commissioners  of  Immigration  —  Duties,  684. 

24'  Immigrant  Inspectors,  Offers,  etc. —  Appointment  —  Com- 
pensation —  Duties  —  Powers  —  Decisions,  684. 

25.  Special  Inquiry  Boards  —  Composition  —  Designation  of 

Other  Officials  —  Authority,  Hearings,  etc. —  Appeals  — 
Finality  Decisions,  685. 

26.  Admissions  under  Bond  Permitted  in  Certain  Cases,  691. 

27.  Restriction  on  Compromises,  etc.,  692. 

28.  Pending  Suits,  etc.,  Not  Affected,  692. 

29.  Jurisdiction  of  Federal  Courts,  693. 
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See.    SO.  Immigrant    Station    Prmleges  —  Disposal    of — Liquors 
Forbidden  —  Receipts,  693. 

51.  Local  Courts  Granted  Jurisdiction,  693. 

52.  Entry  Along  Borders  oj  Canada  and  Mexico^  694. 

55.  Consfmction  of  Term  "  United  States "— Aliens  from 

Canal  Zone,  694. 
S4-  Commissioner  oj  Immigration  at  New  Orleans,  La.,  694. 

56.  Ports  of  Deportation,  694. 

56.  Deportation  unless  Entering  at  Seaports,   etc, —  Canada 

and  Mexico  Borders,  697. 

57.  Families  of  Aliens,  Having  Contagious  Diseases  —  Temr 

porary  Detention  —  Admission,  697. 
^38.  Anarchists,     etc.,      Prohibited     Entry  —  Enforcement  — 

Penalty  for  Assisting  lUegcd  Entries,  697. 
41.  Foreign  Offidah,  etc,,  699. 

43.  Repeal  —  Chinese  Exclusion,  699. 

44.  Effect,  699. 

Ad  of  March  4,  1909,  ch.  299,  700. 

Sec,  1.  Medical  Examination  —  Reimbursement  —  Repeal,  700. 
Head  Tax,  etc,  to  Be  Covered  into  the  Treasury,  700. 

Act  of  March  4,  1909,  ch.  805,  700. 

List  of  Aliens   Not  Required  on  Vessels  for  Canada  and 
Mexico,  700. 

Act  of  March  4,  1911,  ch,  285,  700. 

Sec,  1^  Credit  of  Reimbursements,  700. 

Act  of  Feb.  25,  191S,  ch.  73,  701. 

Sec.  1.  Immigrant  Stations  to  Be  Established  at  Interior  Places, 
701. 

Ad  of  Oct,  22,  191S,  ch,  82,  701. 

Sec.  1,  Temporary  Detention  of  Aliens  —  Expenses  to  Be  Paid  by 
Transportation  Lin^,  701. 

Act  of  Aug.  1,  1914,  ch-  ^23,  702. 

Sec.  1.  Commissioner  of  Immigration  at  New  Orleans,  702. 

IIL  The  Coply  Trade,  702. 

R.  S,  2158,  Cooly  Trade  Prohibited,  702. 

R.  S,  2159.  Vessels  Emplxyyed  in  Cooly  Trade  Shall  Be  Forfeited,  702. 

R.  S.  2160.  Building  Vessds  to  Engage  in  Cooly  Trade,  How  Punished, 

702. 
R.  S.  2161.  Punishment  for  Violation  of  Section  2158,  703. 
R.  S.  2162.  This  Tide   Not  to  Interfere  with   Voluntary  Emigration, 

703. 
R.  S.  2163.  Examination  of  Vessels,  703. 

Act  of  March  3,  1875,  ch.  I4I.  703. 

Sec.  1.  Consular  Inquiry  and  Certificate,  703. 

2.  Transportation    of   Subjects    of   China    or   Japan,  etc., 
without    Free    Consent,    How     Punished,    Contracts 
Void,  704. 
4.  Contracting    to    Supply  Labor  of   Cooly    in     Violation 
of  Law,  704. 
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CROSS-REFSSBNCES 

Emigrant  Vessels,  see  CARRIERS . 

Chinese  Immigration,  see  CHINESE  EXCLUSION. 

Prohibition  of  Immigration  Because  of  Disease  in  Foreign  Countries,  see 

HEALTH  AND  QUARANTINE, 
See  generaUy,  WHITE  SLAVE  TRAFFIC. 


I.    BUREAU  OF  mmORATION 

Sec.  7.  [Former  superintendent  of  immigration  —  salary — duties  and 
reports  —  ofllce  —  clerks.]  That  the  office  of  superintendent  of  immigra- 
tion is  hereby  created  and  established,  and  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  is  authorized  and  directed  to  appoint  such 
officer,  whose  salary  shall  be  four  thousand  dollars  per  annum,  payable 
monthly.  The  superintendent  of  immigration  shall  be  an  officer  in  the 
Treasury  Department,  under  the  control  and  supervision  of  the  Secretary 
of  the  Treasury,  to  whom  he  shall  make  annual  reports  in  writing  of  the 
transactions  of  his  office,  together  with  such  special  reports,  in  writing,  as 
the  Secretary  of  the  Treasury  shall  require.  The  Secretary  shall  provide 
the  superintendent  with  a  suitable  furnished  office  in  the  city  of  Washing- 
ton, and  with  such  books  of  record  and  facilities  for  the  discharge  of  the 
duties  of  his  office  as  may  be  necessary.  He  shall  have  a*chief  clerk,  at  a 
salary  of  two  thousand  dollars  per  annum,  and  two  first-class  clerks.  [26 
Stat.  L.  1085.] 

This  is  from  the  Immigration  Act  of  March  3,  1891,  ch.  551.  The  other  sections  of 
this  Act  were  superseded  by  the  various  sections  of  the  Act  of  Feb.  20,  1907,  ch.  1134, 
given  infra,  this  title. 

The  Secretary  of  the  Treasury  was  charged  with  the  administration  of  the  laws 
relating  to  immigration  by  the  Act  of  Aug.  3,  1882,  ch.  376,  §{  2  and  3,  22  Stat.  L.  214, 
and  the  Act  of  Feb.  26,  1885,  ch.  164,  S§  6  and  7,  as  added  by  the  amending  Act  of 
Feb.  23,  1887,  ch.  220,  24  Stat.  L.  415.  The  office  of  Superintendent  of  Immigration 
was  created  and  his  duties  prescribed  by  the  provisions  of  the  text.  By  the  Act  of 
March  2,  1895,  ch.  177,  §  1,  infra,  p.  629,  the  Superintendent  of  Immigration  was  desig- 
nated the  Commissioner  General  of  Immigration,  and  he  was  charged  with  the  adminis- 
tration of  the  laws  relating  to  Chinese  exclusion  by  the  Act  of  June  6,  1900,  ch.  791, 
§  1,  infra,  p.  630. 

Further  duties  were  imposed  on  the  Commissioner  General  of  Immigration  by  the 
Act  of  Feb.  20,  1907,  ch.  1134,  %  22,  infra,  ja.  630. 

The  Act  of  Feb.  14,  1903,  ch.  552,  32  Stat.  L.  825,  establishing  a  Department  of 
Commerce  and  Labor  and  given  under  Commebce  Depabtment,  transferred,  by  §|  4, 
7,  and  10  thereof,  the  Commissioner  General  of  Immi^ation,  and  Commissioners  of 
Immigration,  the  Bureau  of  Immigration,  and  the  Immigration  Service  at  large,  from 
the  Department  of  the  Treasury  te  the  newly  created  Department  of  Commerce  and 
Labor,  and  by  a  Bes.  of  AprU  28,  1904,  No.  34,  33  Stat.  L.  591,  it  was  provided  that 
the  words  **  Secretary  of  the  Treasury  "  whenever  used  in  the  Act  of  March  3,  1903, 
ch.  1012,  32  Stat.  L.  1213,  or  in  amendments  thereto  or  in  prior  Acts  in  relation  to  alien 
immigration,  be  stricken  out,  and  the  words  "Secretary  of  Commerce  and  Labor" 
inserted  in  lieu  thereof.  Subsequently,  by  the  Act  of  June  29,  1906,  ch.  3592,  |  1, 
34  Stat.  L.  596,  the  designation  of  the  Bureau  of  Immigration  was  changed  to  the 
Bureau  of  Immigration  and  Naturalization. 

By  the  Act  of  March  4,  1913,  ch.  141,  37  Stat.  L.  736,  creating  a  Department  of  Labor 
and  given  in  Labob  Despabtment,  the  Commissioner  General  of  Immigration,  the  Com- 
missioners of  Immigration,  the  Bureau  of  Immigration  and  Naturalization  and  the 
Immigration  Service  at  large  were  transferred  from  the  Department  of  Commerce  and 
Labor  and  placed  under  the  jurisdiction  of  the  newly  created  Department  of  Labor, 
and  the  Bureau  of  Immigration  and  Naturalization  was  divided  into  two  bureaus,  to 
be  known  as  the  Bureau  of  Immigration  and  the  Bureau  of  Naturalization. 
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The  provisioiiB  of  the  text  as  to  salaries  haTe  been  superseded  by  various  subsequent 
Appropriation  Acts.  The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
March  4,  1916,  ch.  141,  S  1,  38  Stat.  L.  1046,  provideid  for  a  "  Commissioner-General, 
$5,000;  Assistant  Commissioner  General  who  shietll  also  act  as  chief  clerk  and  actuary, 
$3,500;"  and  for  sundry  other  clerks  and  employees. 

Salaries. —  The  Attorney-General  ruled,  ury.  An  appointment  of  such  officer  by  the 
in  1891,  that  the  superintendent  of  immi-  superintendent  of  immigration  could  be 
gration  and  his  clerical  assistants  might  upheld  only  by  presuming  it  to  be  made 
be  paid  out  of  the  *'  immigrant  fund "  with  the  concurrence  or  approval  of  the 
created  under  section  1  of  the  Act  of  Secretary  of  the  Treasury,  his  official  head. 
Aug.  3,  1882.  (See  sec.  1,  Act  of  Feb.  20,  Nishimura  Ekiu  r.  U.  S.,  (1891)  142  U.  & 
1907,  infra,  p.  637.)  (1891)  20  Op.  Atty.-  661,  12  S.  Ct.  336,  36  U.  S.  (L.  ed.)  1146. 
Gen.  76.  Jurisdiction  of  offense  under  l^hite 
Prior  to  the  establishment  of  the  office  Slave  Traffic  Act. —  Faihire  to  file  with 
of  Superintendent  of  Immigration,  the  the  Commissioner  General  of  Immigration 
Secretary  of  the  Treasury,  charged  with  the  statement  required  by  section  6  of  the 
the  administration  of  the  immigration  White  Slave  Traffic  Act  of  June  26,  1910 
laws,  was  authorized  to  appoint  a  super-  (title  White  ISlave  Traffic)  is  an  offense 
vising  inspector,  or  a  special  inspector,  to  committed  at  Washington,  D.  C,  the  office 
perform  such  duties  in  connection  with  of  such  commissioner,  and  a  person  charged 
the  service  as  the  secretary  might  direct,  with  such  offense  has  the  right  to  a  trial 
the  appointee  to  be  paid  from  the  immi-  within  the  District  of  Columbia,  the  Dis^ 
grant  fund.  (1891)  29  Op.  Atty.-Gen.  76,  trict  Court  for  the  district  of  a  state 
259.  being  without  jurisdiction.  U.  S.  v.  Lorn- 
Inspectors  of  immigration.— This  see-  bardo,  (D.  C.  Wairh.  1916)  228  Fed.  980. 
tion  manifestly  contemplates  and  intends  Expenses  on  Ellis  Island. —  See  note  un- 
that  inspectors  of  immigration  shall  be  der  section  1,  Act  of  Feb.  20,  1907,  infra, 
appointed  by  the  Secretary  of  the  Treas-  p.  637. 


[Sec.  1.]  [OommiBsioners  of  immigration  —  appointment  —  terms  of 
office.]  •  •  •  The  commissioners  of  immigration  at  the  several  ports 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  hold  their  offices  for  the  term  of  four  years,  unless  sooner 
removed,  and  until  their  successors  are  appointed;  and  nominations  for 
such  offices  shall  be  made  to  the  Senate  by  the  President  as  soon  as  prac^ 
ticable  after  the  jJassage  of  this  Act.    [28  Stat,  L,  391.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  301. 

By  a  provision  of  the  Act  of  Feb.  20,  1907,  ch.  1134,  §  24  {infra,  p.  684),  wbich  by 
section  43  thereof  {infra,  p.  699)  superseded  and  repealed  a  similar  provision  of  the  Act 
of  March  3,  1903,  ch.  1012,  %  24,  32  Stat.  L.  1219,  the  mode  of  appointing  commissioners 
provided  by  this  section  was  not  altered. 


[Sec.  1.]  [Superintendent  of  Immigration  designated  Oommissioner- 
Oeneral  of  Immigration  —  duties.]  •  •  •  Bureau  of  Immigration: 
For  Superintendent  of  Immigration,  who  shall  hereafter  be  designated  as 
Commissioner-General  of  Immigration,  and,  in  addition  to  his  other  duties, 
shall  have  charge,  under  the  Secretary  of  the  Treasury,  of  the  administra- 
tion of  the  alien  contract-labor  laws,  four  thousand  dollars.  [28  Stat,  L. 
780,] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  2, 
1896,  ch.  177. 

The  office  of  Superintendent  of  Immigration  was  created  by  the  Act  of  March  3,  1891, 
ch.  551,  I  7,  given  on  p.  628.    See  the  notes  to  said  section. 
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[Sec.  1.]  [Commissioner-general  of  immigration  to  administer  Ohinese 
exclusion  and  immigration  laws.]  •  •  •  and  hereafter  the  Commia- 
fiioner-General  of  Immigration,  in  addition  to  his  other  duties,  shall  have 
charge  of  the  administration  of  the  Chinese  exclusion  law  and  of  the 
various  Acts  regulating  immigration  into  the  United  States,  its  Territories, 
and  the  District  of  Columbia,  under  the  supervision  and  direction  of  the 
Secretary  of  the  Treasury.    [31  Stat.  L.  611.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 
See  the  notes  to  the  Act  of  March  3,  1891,  ch.  651,  §  7,  sv^pra,  p.  028. 
For  the  various  Acts  relating  to  the  exclusion  of  Chinese  see  the  title  Chinese 
Exclusion. 


[Sec.  1.]  [Appropriationsfor'' expenses  of  regnlating  immigration."] 
•  •  •  The  authority  to  incur  expenditures  under  the  appropriation  for 
**  expenses  of  regulating  immigration  ''  shall  be  construed  by  the  account- 
ing oflScers  of  the  Treasury  without  reference  to  any  specific  appropriation 
heretofore  made  for  repairs  or  alterations  to  any  immigrant  station.  [33 
Stat.  L.  416.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  April  27,  1904,  ch.  1030. 


Sec.  22.  [Oommissioner-general    of    immigration  —  duties    defined  — 
rules,  etc. —  details  to  secure  information  —  details  for  foreign  service.] 

That  the  Commissioner-General  of  Immigration,  in  addition  to  such  other 
duties  as  may  by  law  be  assigned  to  him,  shall,  under  the  direction  of  the 
Secretary  of  Commerce  and  Labor,  have  charge  of  the  administration 
of  all  laws  relating  to  the  immigration  of  aliens  into  the  United  States,  and 
shall  have  the  control,  direction,  and  supervision  of  all  oflScers,  clerks,  and 
employees  appointed  thereunder.  He  shall  establish  such  rules  and  regula- 
tions, prescribe  such  forms  of  bond,  reports,  entries,  and  other  papers,  and 
shall  issue  from  time  to  time  such  instructions,  not  inconsistent  with  law, 
as  he  shall  deem  best  calculated  for  carrying  out  the  provisions  of  this  Act 
and  for  protecting  the  United  States  and  aliens  migrating  thereto  from 
fraud  and  loss,  and  shall  have  authority  to  enter  into  contract  for  the  sup- 
port and  relief  of  such  aliens  as  may  fall  into  distress  or  need  public  aid ; 
all  under  the  direction  or  with  the  approval  of  the  Secretary  of  Commerce 
and  Labor.  And  it  shall  be  the  duty  of  the  Commissioner-General  of  Immi- 
gration to  detail  oflScers  of  the  immigration  service  from  time  to  time  as 
may  be  necessary,  in  his  judgment,  to  secure  information  as  to  the  number 
of  aliens  detained  in  the  penal,  reformatory,  and  charitable  institutions 
(public  and  private)  of  the  several  States  and  Territories,  the  District  of 
Columbia,  and  other  territory  of  the  United  States  and  to  inform  the  oflScers 
of  such  institutions  of  the  provisions  of  law  in  relation  to  the  deportation 
of  aliens  who  have  become  public  charges:  Provided,  That  the  Commis- 
sioner-General of  Immigration  may,  with  the  approval  of  the  Secretary  of 
Commerce  and  Labor,  whenever  in  his  judgment  such  action  may  be  neces- 
sary to  accomplish  the  purposes  of  this  Act,  detail  immigration  oflScers, 
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and  also  surgeons,  m  accordance  with  the  provisions  of  section  seventeen, 
for  service  in  foreign  countries.    [34  Stat.  L.  905,] 

The  foregoing  section  22  and  the  following  section  40  were  from  the  Immigration 
Act  of  Feb.  20,  1907,  ch.  1134.    See  the  notes  to  section  1  of  this  Act,  infra,  p.  637. 

Provisions  somewhat  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3, 
1003,  ch.  1012,  S  22,  32  Stat.  L.  1210,  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

See  the  notes  to  the  Act  of  March  3,  1891,  ch.  551,  {  7,  supra,  p.  628. 

Rule  subjecting  alien  seeking  admission  is  not,  we  think,  beyond  the  authority 

froni  insular  possessions  to  further  exam-  ccmferred  by  Ck>ngre8B.    The  admission  to 

ination. — ^An  alien  admitted  to  one  of  the  the  insular  possessions  under  the  amended 

insular  possessions,  such  as  Porto  Rico,  rule   14  ie  not   an   admission   generally, 

Hawaii,  or  the  Philippines,  may  be  sub-  but  only  qualifiedly  and  conditionally,  so 

jected  to  further  examination  if  he  pro-  that  applicant's  exclusion  from  the  con- 

ceeds  to  the  mainland,  as  a  test  of  his  tinent  may  yet  proceed  upon  the  ground 

right"  to  enter  the  continent,  and  the  Com-  that  he  is  one  of  the  excluded  classes, 

missioner  General  of  Immigration  is  em-  and  not  upon  the  ground  of  having,  after 

powered  to  adopt  such  a  rule.     Healy  v.  entry,  become  a  public  charge  for  causes 

Backus,  (C.  C.  A.  9th  Cir.  1915)  221  Fed.  theretofore     existing     after     imqualified 

358,  137  C.  C.  A.  166,  wherein  the  court  admission." 

said:     ''The  power  of  the  Commissioner  ''Roles  and  regulations  may  be  made  to 

General   for  adopting  rules   and   regula-  carry  out  the  statutes  and  facilitate  the 

tions  for  carrying  the  provisions  of  the  exclusion   and  return  of  persons  belong- 

Immigration  Act  into  etfect  ifl  very  broad,  ing  to  the  classes  whose  immigration  Con- 

and  if  it  be  as  we  have  said,  it  might  gress  has  forbidden;  but  no  mere  rule  of 

well  be  that  persons  would  not  be  likely  the  department  can  operate  to  exclude  per- 

to  become  public  charges  in  insular  pos-  sons  not  belon^ng  to  one  or  other  of  the 

sessions,  or  certain  of  them,  while  they  classes  named  m  the  statutes."    This  case 

would  be  likely  to  become  public  charges  was  under  the  Act  of  1891.    In  re  Korn- 

on  the  continent,  why  is  it  not  a  reason-  mehl,   (1898)   87  Fed.  315. 

able  and  perfectly  natural  exercise  of  that  Force  of  rules. —  Proper  rules  and  regu- 

power  to  admit  such  persons  to  the  in-  lations  adopted  by  an  executive  depart- 

sular  possessions  on  condition  that  if  they  ment  of  the  government,  in  pursuance  of 

procecMi  to  the  mainland  they  must  sub-  the  provisions  of  an  Act  of  Congress,  have 

mit   to  further  examination   as  to  their  the  force  and  effect  of  the  Act  itself.  U.  S. 

likelihood  of  becoming  public  charges  in  v,  Sibray,  (C.  C.  Pa.  1910)   178  Fed.  144, 

the  latter  country?     It  is  but  the  appli-  reversed  on  other  grounds    (C.   C.  A.  3d 

cation  and  enforcement  of  the  Act  accord-  Cir.  1911)   185  Fed.  401,  107  C.  C.  A.  483. 
ing  to  the  conditions  found  to  exist,  and 

Sec.  40.  [Biu-eaii  of  immigration  and  natiiralization— information  divi- 
sion created  —  duties,  etc. —  agents  of  states,  etc.]  Authority  is  hereby 
given  the  Commissioner-General  of  Immigration  to  establish,  under  the 
direction  and  control  of  the  Secretary  of  Commerce  and  Labor,  a  division 
of  information  in  the  Bureau  of  Immigration  and  Naturalization ;  and  the 
Secretary  of  Commerce  and  Labor  shall  provide  such  clerical  assistance 
as  may  be  necessary.  It  shall  be  the  duty  of  said  division  to  promote  a 
beneficial  distribution  of  aliens  admitted  into  the  United  States  among 
the  several  States  and  Territories  desiring  immigration.  Correspondence 
shall  be  had  with  the  proper  officials  of  the  States  and  Territories,  and  said 
division  shall  gather  from  all  available  sources  useful  information  regarding 
the  resources,  products,  and  physical  characteristics  of  each  State  and 
Territory,  and  shall  publish  such  information  in  different  languages  and 
distribute  the  publications  among  all  admitted  aliens  who  may  ask  for 
such  information  at  the  immigrant  stations  of  the  United  States  and  to 
such  other  persons  as  may  desire  the  same.  When  any  State  or  Territory 
appoints  and  maintains  an  agent,  or  agents  to  represent  it  at  any  of  the 
immigrant  stations  of  the  United  States,  such  agents  shall,  under  regula- 
tions prescribed  by  the  Commissioner-Cleneral  of  Immigration,  subject  to 
the  approval  of  the  Secretary  of  Commerce  and  Labor,  have  access  to  aliens 
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who  have  been  admitted  to  the  United  States  for  the  purpose  of  presenting, 
either  orally  or  in  writing,  the  special  inducements  offered  by  such  State 
or  Territory  to  aliens  to  settle  therein.  While  on  duty  at  any  immigrant 
station  such  agents  shall  be  subject  to  all  the  regulations  prescribed  by  the 
Commissioner-Greneral  of  Immigration,  who,  with  the  approval  of  the  Secre- 
tary of  Commerce  and  Labor,  may,  for  violation  of  any  such  regulations, 
deny  to  the  agent  guilty  of  such  violation  any  of  the  privileges  herein 
granted.     [34  Stat.  L,  909.] 

See  the  notes  to  the  preceding  section  22  of  this  Act. 

Estimates  for  the  division  of  information  were  required  by  a  provision  of  the  Act  of 
March  4,  1907,  ch.  2918,  §  1,  given  in  the  following  paragraph  of  the  text 


[Sbo.  1.]  [Estimates  for  division  of  information.]  •  •  •  For  addi- 
tional assistants,  clerical  and  otherwise,  necessary  to  establish  and  maintain 
a  division  of  information  in  the  Bureau  of  Immigration  and  Naturalization, 
Department  of  Commerce  and  Labor,  until  June  thirtieth,  nineteen  hun- 
dred and  eight,  fifty  thousand  dollars,  which  shall  be  paid  from  the  per- 
manent appropriation  for  expenses  of  regulating  immigration :  Provided^ 
That  detailed  estimates  shall  be  submitted  in  the  manner  required  by  law 
for  appropriations  required  to  meet  this  object  during  the  fiscal  year  nine- 
teen hundred  and  nine  and  thereafter.     [34  Stat,  L.  1329,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1907,  ch.  2918. 

The  division  of  information  mentioned  in  the  text  was  authorized  by  the  Act  of  Feb. 
20,  1907,  ch.  1134,  §  40,  given  in  the  preceding  paragraph  of  the  text. 

Estimates  for  the  expenses  of  regulating  immigration  were  required  by  the  Act  of 
June  25,  1910,  ch.  384,  §  1,  given  in  the  following  paragraph  of  the  text. 

As  to  the  Department  of  Commerce  and  Labor  see  the  notes  to  the  Act  of  March  3, 
1891,  ch.  551,  §  7,  supra,  p.  628. 


[Sio.  1.]  Estimates  —  statements  of  amounts  required  and  expendi- 
tures.] •  •  ♦  Hereafter  there  shall  be  submitted,  following  the  estimates 
under  the  foregoing  appropriation  for  expenses  of  regulating  immigration, 
statements  showing  the  amount  required  for  each  object  of  expenditure 
mentioned  in  said  estimates,  together  with  a  statement  of  the  expenditures 
under  each  of  such  objects  for  the  fiscal  year  terminated  next  preceding  the 
period  of  submitting  said  estimates.     [36  Stat,  L.  764.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910,  ch.  384,  foUowing 
appropriations  for  the  enforcement  of  laws  relating  to  immigration  and  Chinese  exclu- 
sion, to  which  the  words  "  foregoing  appropriations  "  refer. 

Provisions  similar  to  those  of  the  text  were  mad^  by  the  Act  of  March  4,  1909,  ch. 
299,  §  1,  35  Stat.  L.  982. 

Estimates  for  the  division  of  information  were  required  by  the  Act  of  March  4,  1907, 
ch.  2918,  I  1,  given  in  the  preceding  paragraph  of  the  text. 


n.    IMMIGRATION  GENERALLY 

Sec.  21 64.  [No  charge  upon  particular  persons  immigrating,  etc.]   No 

tax  or  charge  shall  be  imposed  or  enforced  by  any  State  upon  any  person 
immigrating  thereto  from  a  foreign  country,  which  is  not  equally  imposed 
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and  enforced  upon  evety  p^twm  immigrating  to  such  State  from  any  other 
foreign  country.    [B.  S.] 

Act  of  May  31,  1870,  ch.  114,  16  Stat.  L.  144. 

Title  XIX  of  the  Revised  Statutes,  "Immigration,"  comprised  sections  2168-2164, 
mclusive,  of  which  only  the  last  section  —  2164  —  related  to  immigrations  proper,  the 
other  sections  relating  more  particularly  to  the  cooly  trade.  While  the  title  as  origi- 
nally enacted  was  not  divided,  those  sections  relating  to  the  cooly  trade  are  placSl, 
with  subsequent  Acts  of  like  character,  under  subdivision  III  of  this  title,  infra,  p.  702. 

Subsequent  to  the  enactment  of  these  sections  of  the  Revised  Statutes  there  were 
passed  numerous  Acts  designed  to  supplement  the  previously  existing  laws  on  this 
subject.  These  were  in  a  large  measure  supersede  by  the  more  comprehensive  pro- 
visions of  the  Act  of  March  3,  1903,  ch.  1012,  32  Stat.  L.  1213.  This  latter  Act  was, 
however,  with  the  exception  of  section  34  thereof,  which  related  to  the  sale  of  liquor 
within  the  Capitol  building  of  the  United  States,  entirely  repealed  by  the  Act  of  Feb. 
20,  1907,  ch.  1134,  |  43,  infra,  p.  699,  which  Act,  given  within  this  subdivision,  re-enacted 
the  provisions  of  the  Act  whidi  it  repealed  as  well  as  those  of  the  earlier  Acts. 

For  a  reference  to  the  various  Acts  relating  to  the  Bureau  of  Immigration,  see  the 
note  to  the  Act  of  March  3,  1891,  ch.  651,  S  7,  supra,  p.  628. 

Constitutional.—  It  was  held  in  U.  S.  v.  An  indictment  against  a  tax  collector, 
Jackson,  (1874)  3  Sawy.  69,  26  Fed.  Cas.  alleging  that  a  certain  person  was  de- 
No.  16,459,  that  the  section  of  the  Act  of  prived  of  a  right  secured  to  him  by  this 
1870,  from  which  this  section  of  the  Re-  statute,  in  that  there  was  exacted  from 
Fised  Statutes  was  taken,  is  constitutional.  him  a  certain  sum  by  the  defendant  under 

By  the  term  **  chaige"  as  here  used,  is  color  of  a  certain  law  of  the  state,  is  bad 
meant  any  onerous  condition.  A  state  when  it  contains  no  averment  describing 
statute  which  makes  the  right  of  the  im-  the  person  as  one  coming  within  the  pro- 
migrant  to  land  depend  upon  the  execu-  visions  of  the  state  law.  ''  The  statute 
tion  of  a  bond  by  a  third  party,  not  under  requires  that  a  party  shall  be  subjected 
his  control,  and  whom  he  cannot  constrain  to  a  deprivation  of  right  secured  by  the 
by  any  l^al  proceeding,  and  whose  execu-  statute  under  color  of  some  law,  statute, 
tion  of  the  bond  can  only  be  obtained  upon  order,  or  custom;  but  if  this  exa[ction,  al- 
such  terms  as  he  may  exact,  is  as  onerous  though  made  by  a  tax  collector,  has  been 
as  any  charge  which  can  well  be  imposed,  levied  upon  a  person  not  within  the  pro- 
and,  when  imposed  upon  persons  of  par-  visions  of  the  state  law,  the  exaction  can- 
ticular  classes,  is  in  conflict  with  this  not  be  said  to  have  been  made  *  under  color 
statute.  In  re  Ah  Fong,  (1874)  3  Sawy.  of  law.'"  U.  S.  v.  Jackson,  (1874)  3 
144,  1  Fed.  €as.  No.  102.  Sawy.  59,  26  Fed.  Cas.  No.  15,459. 


Sec.  2.  [Validity  of  contracts  for  labor  or  service  of  alien  made  prior 
to  migration.}  That  all  contracts  or  agreements,  express  or  implied, 
parol  or  special,  which  may  hereafter  be  made  by  and  between  any  person, 
company,  partnership,  or  corporation,  and  any  foreigner  or  foreigners, 
alien  or  aliens,  to  perform  labor  or  service  or  having  reference  to  the  per- 
formance of  labor  or  service  by  any  person  in  the  United  States,  its  Terri- 
tories, or  the  District  of  Columbia  previous  to  the  migration  or  importation 
of  the  person  or  persons  whose  labor  or  service  is  contracted  for  into  the 
United  States,  shall  be  utterly  void  and  of  no  effect[.]     [23  Stat  L.  332.] 

This  is  from  an  Act  of  Feb.  26,  1886,  ch.  164,  entitled  "An  Act  to  prohibit  the  impor- 
tation and  migration  of  foreigners  and  aliens  under  contract  or  agreement  to  perform 
labor  in  the  United  States,  its  Territories,  and  the  District  of  Columbia."  Apparently 
it  has  not  been  superseded  by  any  subsequent  provision  to  the  same  purpose. 

This  Act  was  amended  by  the  provision  of  the  Act  of  Oct.  19,  1888,  ch.  1210,  S  1, 
given  in  the  following  paragraph  of  the  text. 


[Sec.  1.]  [Allowance  to  informers.]  •  •  •  That  the  act  approved 
February  twenty-sixth,  eighteen  hundred  and  eighty-five,  entitled  **An  act 
to  prohibit  the  importation  and  migration  of  foreigners  and  aliens  under 
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contract  or  agreement  to  perform  labor  in  the  United  States,  its  Territories, 
and  the  District  of  Columbia,"  be,  and  the  same  is  hereby,  amended  so 
as  to  authorize  the  Secretary  of  the  Treasury  to  pay  to  an  informer  who 
furnishes  original  information  that  the  law  has  been  violated  such  a  share 
of  the  penalties  recovered  as  he  may  deem  reasonable  and  just,  not  exceed- 
ing fifty  per  centum,  where  it  appears  that  the  recovery  was  had  in  conse- 
quence of  the  information  thus  furnished.     [25  Stat.  L.  567,] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Oct.  19,  1888,  ch.  1210. 

The  Act  of  Feb.  26,  1885,  ch.  164,  amended  by  this  section,  was  superseded,  except 
section  2  thereof,  which  is  given  in  the  preceding  paragraph  of  the  text,  by  the  Act  of 
March  3,  1903,  ch.  1012,  32  Stat.  L.  1213,  which  was  superseded  by  the  Act  of  Feb.  20, 
1907,  ch.  1134,  and  repealed  by  section  43  thereof,  infra,  p.  699.  This  provision,  however, 
has  apparently  not  been  superseded  by  any  subsequent  Act. 


Constitutional. —  Congress  has  power 
over  the  exclusion  of  aliens,  and  the  rea- 
sons for  its  discrimination,  excluding  some 
and  omitting  others,  are  not  open  to  chal- 
lenge in  the  courts.  Having  this  power 
of  discrimination.  Congress  has  the  power 
to  punish  any  who  assist  in  the  introduc- 
tion of  persons  within  the  prohibited  class. 
Lees  V.  U.  S.,  (1893)  160  U.  S.  476, 
14   S.  Ct.    163,  37   U.   S.    (L.  ed.)    1150. 

District  Court  has  jurisdiction. —  The 
general  jurisdiction  over  actions  for  penal- 
ties and  forfeitures  has  been  and  is  vested 
by  statute  in  the  District  Court,  and  when 
a  state  imposes  a  penalty  and  forfeitures, 
jurisdiction  of  an  action  therefor  would 
vest  in  the  District  Court,  unless  it  is  in 
express  terms  placed  elsewhere.  The  pro- 
vision, "  as  debts  of  like  amount  are  now 
recovered  in  the  Circuit  Court,"  [section 
3,  now  superseded]  in  effect  provides  that, 
although  the  recovery  of  a  penalty  is  a 
proceeding  criminal  in  its  nature,  yet  in 
this  class  of  cases  it  may  be  enforced  in 
a  civil  action,  and  in  the  same  manner 
that  debts  are  recovered  in  the  ordinary 
civil  courts.  Lees  v.  U.  S.,  (1893)  160 
U.  8.  476,  14  S.  Ct.  163,  37  U.  S.  (L.  ed.) 
1150.  See  also  Rosenberg  v.  Union  Iron 
Works,  (1901)  109  Fed.  844;  U.  S.  v. 
Whitcomb  Metallic  Bedstead  Co.,  (1891) 
45  Fed.  89.  But  see  U.  S.  v.  Mexican  Nat. 
R.  Co.,  (1889)  40  Fed.  769;  U.  S.  v. 
Banister,  (1895)  70  Fed.  44. 

The  jurisdiction  of  actions  brought  un- 
der this  section  is  not  affected  by  the  Act 
of  Aug.  13,  1888,  giving  to  the  Circuit 
Courts  (since  abolished,  and  now  the  Dis- 
trict Courts;  see  Judiciaby)  original  cog- 
nizance of  civil  suits  where  the  matter  in 
suit  exceeds  $2,000,  as  a  suit  to  recover 
penalties  is  one  of  a  penal  and  quasi- 
criminal  nature.  U.  S.  v.  Whitcomb  Me- 
tallic Bedstead  Co.,  (1891)  45  Fed.  89. 
See  also  U.  S.  v.  Mexican  Nat.  R.  Co., 
(1889)  40  Fed.  769. 

A  private  person  cannot  sne  for  his  own 
benefit,  by  his  private  attorney,  to  recover 
the  penalty  given  by  this  section.  While 
the  action  may  be  brought  in  the  name  of 
a  private  person,  the  statute  is  highly 
penal,  and  the  prosecution  should  be  com- 
menced and  conducted  by  the  United  States 


district  attorney,  acting  under  the  respon- 
sibility of  his  official  oath,  and  the  pro- 
ceeds of  any  judgment  recovered  therein 
must  be  paid  into  the  treasury  of  the 
United  States.  The  Act  of  1888  has  made 
no  change  in  this  respect.  Rosenberg  v. 
Union  Iron  Works,   (1901)    109  Fed.  844. 

Elements  of  offense. —  "A  careful  perusal 
of  the  section  will  demonstrate  that  the 
penalty  is  attached,  not  to  the  making  of 
the  illegal  contract,  but  to  assisting,  en- 
couraging, or  soliciting  the  migration  of 
the  alien  to  perform  labor  or  service  here, 
knowing  that  such  illegal  contract  or 
a^eement  had  been  made.  To  give  a 
ri^ht  of  action  under  this  section  three 
things  are  essential:  (1)  The  immigrant 
must  first,  previous  to  his  becoming  a  resi- 
dent of  the  United  States,  have  entered 
into  a  contract  to  perform  labor  or 
service  here.  (2)  He  must  have  actually 
migrated  or  entered  into  the  United  States 
in  pursuance  of  such  contract.  (3)  The 
defendant  must  have  prepaid  his  transpor- 
tation, or  otherwise  assisted,  encouraged, 
or  solicited  his  migration,  knowing  that 
he  had  entered  into  this  illegal  contract." 
U.  S.  f.  Craig,  (1886)  28  Fed.  799. 

Correspondence  consisting  of  a  letter 
proposing  on  the  part  of  the  men  to  come 
to  this  country  and  enter  into  defendant's 
service  on  condition  that  the  transporta- 
tion should  be  furnished  them,  and  a 
reply  by  the  defendant,  enclosing  passes, 
did  not  make  an  agreement  within  the 
statute;  the  elements  of  time  and  com- 
pensation were  omitted.  U.  S.  v,  Edgar, 
(C.  C.  A.  1891)  48  Fed.  91,  4  U.  S.  App. 
41,  1  C.  C.  A.  49. 

'*  Importation  or  migration.** — The  em- 
ployment by  a  railway  company  of  a  clerk 
residing  in  Canada,  to  work  in  its  office 
in  New  York  state,  who  comes  from  his 
home  each  morning  to  the  office  and  re- 
turns home  each  night,  is  not  assisting  or 
encouraging  the  "  importation  or  migra- 
tion "  of  a  foreigner.  U.  S.  t*.  Michigan 
Cent.  R.  Co.,  (1891)  48  Fed.  366. 

Form  of  action. —  An  action  of  debt  to 
recover  a  penalty  under  this  statute  is 
the  proper  form  of  action,  not  only  by  the 
terms  of  the  statute,  but  also  on  general 
principles,    for    while    the    action,    being 
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baaed  on  a  yiolation  of  the  atatute,  sounda 
in  tort,  yet  debt  lies  for  a  statutory 
penalty,  because  the  sum  demanded  is 
certain.  U.  S.  v.  McElroy,  (1902)  115 
Fed.  252. 

Action  rests  on  tort  —  capias. —  In  U.  S. 
«.  Banister,  (1896)  70  Fed.  44,  the  court 
said  that  an  action  for  penalty  under  this 
section  is  not  founded  on  any  contract,  but 
rests  on  a  tort  consisting  in  the  violation 
of  the  statute.  When  debts  for  forfeitures 
created  by  statute  would  be  recoverable 
in  the  state  courts  by  action  on  the  stat- 
ute begun  by  capias,  suit  may  be  begun 
in  the  Circuit  (now  District)  Court  in 
that  way. 

Sight  to  be  confronted  with  witness. — 
The  action  for  the  penalty  is  a  civil  suit, 
and  the  defendants  have  not  the  right  to 
be  confronted  in  open  court  on  the  trial 
of  the  cause,  with  the  witness  against 
them,  but  the  cause  may  be  determined 
upon  evidence  taken  by  deposition.  Moller 
17.  U.  S.,  (C.  C.  A.  1893)  57  Fed.  490,  13 
U.  S.  App.  472,  6  C.  C.  A.  459. 

Witness  against  himself .— Though  an 
action  civil  in  form,  a  suit  to  recover  a 
penalty  is  unquestionably  criminal  in  its 
nature,  and  a  defendant  cannot  be  com- 
pelled to  be  a  witness  against  himself. 
Lees  V,  U.  S.,  (1893)  150  U.  S.  476,  14 
S.  Ct  163,  37  U.  S.  (L.  ed.)  1150. 

Sufficiency  of  complaint. — ^A  declaration 
in  an  action  to  recover  the  penalty  pro- 
vided for  in  this  section  must  aver  every 
particular  necessary  to  bring  the  case 
within  the  purview  of  the  statute.  The 
omission  to  aver  clearly  and  precisely 
that  the  foreign  laborer  did  ever  immi- 
grate into  the  United  States,  and  that  the 
defendant  knew,  when  he  assisted  or  en- 
couraged the  laborer  to  migrate,  that  he 
was  under  a  contract  to  perform  labor  in 
the  United  States,  is  fatal.  U.  S.  v. 
Bornemann,  (1890)  41  Fed.  751. 

Aois  of  assistance. —  The  declaration 
should  set  out  the  acts  of  assistance  or 


encouragement  which  constitute  the  al- 
leged violation  of  the  law  and  form  the 
basis  of  the  action;  it  is  not  sufficient 
simply  to  charge,  in  the  words  of  the  stat- 
ute, that  the  defendant  "assisted,  en- 
couraged, and  solicited"  the  immigration 
of  the  alien  mentioned.  U.  S.  v.  McElroy, 
(1902)  115  Fed.  262.  See  also  U.  S.  t?. 
River  Spinning  Co.,   (1896)    70  Fed.  978. 

Character  of  labor  or  service, —  A  decla- 
ration is  not  sufficient  which  fails  to  show 
the  character  of  labor  or  service  in  whic^ 
the  immigrant  is  to  be  employed,  so  that 
the  court  may  judge  whether  it  comes 
within  the  law.  U.  S.  v.  McElroy,  (1902) 
116  Fed.  252. 

Vague  allegations  as  to  contract. —  A 
petition  in  an  action  for  a  penalty  is  in- 
sufficient when  it  seems  to  have  been 
drawn  with  a  view,  not  to  assert  that 
there  was  any  contract  previous  to  the 
importation  of  the  immigrant  into  the 
United  States,  but  rather  to  suggest  the 
same  by  vague  allegations  and  inferences. 
Moller  V.  U.  S.,  (C.  C.  A.  1893)  57  Fed. 
490,  13  U.  S.  App.  472,  6  C.  C.  A.  469. 
See  also  U.  S.  v.  GTay,  (1897)  80  Fed.  254. 

A  complaint  in  an  action  for  a  penalty, 
for  a  violation  of  the  provisions  of  this 
statute,  is  sufficient,  under  rules  of  the 
state  courts  for  the  construction  of  plead- 
ings providing  that  the  pleadings  shall  be 
lil^rally  construed,  when  the  facts  set 
forth  show  that  the  contract  was  made 
abroad,  and  the  defendant  prepaid  the 
transportation  of  the  laborer.  U.  S.  v. 
Great  Falls,  etc.,  R.  Co.,  (1892)  53  Fed. 
77. 

An  action  for  malicious  prosecution  may 
be  maintained  if  the  defendant  procured, 
under  color  of  this  statute,  the  issue  of  a 
criminal  warrant,  even  though  the  com- 
plaint failed  to  state  a  criminal  offense 
and  the  warrant  was  void,  if  the  proceed- 
ings were  malicious  and  unfounded  and 
without  probable  cause.  Beuthner  v.  El- 
linger,  (1895)  90  Wis.  439,  63  N.  W.  756. 


Sec.  8.  [Oompanies  to  file  certijBicate  showing  notice  in  foreign  countries 
of  immigration  laws  —  penalty.]  That  all  steamship  or  transportation 
companies,  and  other  owners  of  vessels,  regularly  engaged  in  transport- 
ing alien  immigrants  to  the  United  States,  shall  twice  a  year  file  a  certificate 
with  the  Secretary  of  the  Treasury  that  they  have  furnished  to  be  kept 
conspicuously  exposed  to  view  in  the  office  of  each  of  their  agents  in  foreign 
countries  authorized  to  sell  emigrant  tickets,  a  copy  of  the  law  of  March 
third,  eighteen  hundred  and  ninety-one,  and  of  all  subsequent  laws  of  this 
country  relative  to  immigration,  printed  in  large  letters,  in  the  language  of 
the  country  where  the  copy  of  the  law  is  to  be  exposed  to  view,  and  that 
they  have  instructed  their  agents  to  call  the  attention  thereto  of  persons  con- 
templating emigration  before  selling  tickets  to  them;  and  in  case  of  the 
failure  for  sixty  days  of  any  such  company  or  any  such  owners  to  file  such 
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a  certificate,  or  in  case  they  file  a  false  certificate,  they  shall  pay  a  fine  of 
not  exceeding  five  hundred  dollars,  to  be  recovered  in  the  proper  United 
States  court,  and  said  fine  shall  also  be  a  lien  upon  any  vessel  of  said  com- 
pany or  owners  found  within  the  United  States.    [27  Stat.  L.  570.] 

This  is  from  an  Act  of  March  3,  1893,  ch.  206,  entitled  ''An  Act  to  facilitate  the 
enforcement  of  the  immigration  and  contract  labor  laws  of  the  United  States."  The 
other  sections  of  this  Act  have  been  superseded  by  the  various  subsequent  immigration 
Acts  given  in  the  title. 

*  A  dvil  action  may  properly  be  brought       Fruit  Co.,    (C.  C.  A.  2d  Oir.  1913)   206 
for  the  failure  to  comply  with  the  pro-       Fed.  440,  124  0.  G.  A.  322. 
visions  of  this  statute.    U.  S.  v,  Atlantic 


Seo.  3.  [Alien  contract  labor  —  permission  to  foreign  exhibitors.]  That 
nothing  in  the  provisions  of  this  Act  or  any  other  Act  shall  be  construed 
to  prevent,  hinder,  or  restrict  any  foreign  exhibitor,  representative,  or 
citizen  of  any  foreign  nation,  or  the  holder,  who  is  a  citizen  of  any  foreign 
nation,  of  any  concession  or  privilege  from  any  fair  or  exposition  authorized 
by  Act  of  Congress  from  bringing  into  the  United  States,  under  contract, 
such  mechanics,  artisans,  agents,  or  other  employees,  natives  of  their  respec- 
tive foreign  countries,  as  they  or  any  of  them  may  deem  necessary  for  the 
purpose  of  making  preparation  for  installing  or  conducting  their  exhibits 
or  of  preparing  for  installing  or  conducting  any  business  authorized  or 
permitted  under  or  by  virtue  of  or  pertaining  to  any  concession  or  privilege 
which  may  have  been  or  may  be  granted  by  any  said  fair  or  exposition  in 
connection  with  such  exposition,  under  such  rules  and  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  both  as  to  the  admission  and 
return  of  such  person  or  persons.    [32  Stat.  L.  177.] 

This  is  from  an  Act  of  April  29,  1902,  ch.  641,  regulating  the  exclusion  of  Chinese. 
Sections  1,  2,  and  4  of  this  Act  are  given  under  the  title  Chinese  Exor.usiON. 

As  to  the  authority  of  the  Secretary  of  the  Treasury,  see  the  notes  to  the  Act  of 
March  3,  1891,  ch.  551,  i  7,  supra,  p.  628. 


[Sec.  1.]  [Befund  of  head  tax  erroneously  collected.]  •  •  •  That 
the  Commissioner-General  of  Immigration,  with  the  approval  of  the  Secre- 
tary of  Commerce  and  Labor,  shall  have  power  to  refund  head  tax  hereto- 
fore and  hereafter  collected  under  section  one  of  the  Immigration  Act 
approved  March  third,  nineteen  hundred  and  three,  upon  presentation  of 
evidence  showing  conclusively  that  such  collection  was  erroneously  made. 
[33  Stat.  L.  684.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Aet  of  Feb.  3, 
1905,  ch.  297. 

The  Act  of  March  3,  1903,  ch.  1012,  S  1,  32  Stat.  L.  1213,  mentioned  in  the  teict, 
which  authorized  the  head  tax  therein  referred  to,  was  repealed  by  the  Act  of  Feb.  20^ 
1907,  ch.  1134, 1  43,  infra,  p.  699,  and  similar  provisions  re-enacted  by  section  1  thereof, 
infra,  p.  637. 
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An  Act  To  regulate  the  immigration  of  aliens  into  the  United  States.* 

[Act  of  Feb.  20,  1907,  ch.  1134,  34  Stat  L.  898.] 

[Seo.  1.]  [Tax  on  aliens  entering  United  States  —  disposition  of  fund 
—  lien  on  vessels  —  aliens  exempted  —  exclusion  of  aliens  detrimental  to 
labor  conditions.]  That  there  shall  be  levied,  collected,  and  paid  a  tax 
of  four  dollars  for  every  alien  entering  the  United  States.  The  said  tax 
shall  be  paid  to  the  collector  of  customs  of  the  port  or  customs  district  to 
which  said  alien  shall  come,  or,  if  there  be  no  collector  at  such  port  or  dis- 
trict, then  to  the  collector  nearest  thereto,  by  the  master,  agent,  owner,  or 
consignee  of  the  vessel,  transportation  line,  or  other  conveyance  or  vehicle 
bringing  such  alien  to  the  United  States.  The  money  thus  collected, 
together  with  all  fines  and  rentals  collected  under  the  laws  regulating  the 
immigration  of  aliens  into  the  United  States,  shall  be  paid  into  the  Treasury 
of  the  United  States,  and  shall  constitute  a  permanent  appropriation  to  be 
called  the  '*  immigrant  fund,"  to  be  used  under  the  direction  of  the  Secre- 
tary of  Commerce  and  Labor  to  defray  the  expense  of  regulating  the  immi- 
gration of  aliens  into  the  United  States  under  said  laws,  including  the 
contract  labor  laws,  the  cost  of  reports  of  decisions  of  the  Federal  courts, 
and  digest  thereof,  for  the  use  of  the  Commissioner-Gleneral  of  Immigration, 
and  the  salaries  and  expenses  of  all  officers,  clerks,  and  employees  appointed 
to  enforce  said  laws.  The  tax  imposed  by  this  section  shall  be  a  lien  upon 
the  vessel,  or  other  vehicle  of  carriage  or  transportation  bringing  such 
aliens  to  the  United  States,  and  shall  be  a  debt  in  favor  of  the  United  States 
against  the  owner  or  owners  of  such  vessel,  or  other  vehicle,  and  the  pay- 
ment of  such  tax  may  be  enforced  by  any  legal  or  equitable  remedy.  That 
the  said  tax  shall  not  be  levied  upon  aliens  who  shall  enter  the  United 
States  after  an  uninterrupted  residence  of  at  least  one  year,  immediately 
preceding  such  entrance,  in  the  Dominion  of  Canada,  Newfoundland,  the 
Bepublic  of  Cuba,  or  the  Republic  of  Mexico,  nor  upon  otherwise  admissible 
residents  of  any  possession  of  the  United  States,  nor  upon  aliens  in  transit 
through  the  United  States,  nor  upon  aliens  who  have  been  lawfully  admitted 
to  the  United  States  and  who  later  shall  go  in  transit  from  one  part  of  the 
United  States  to  another  through  foreign  contiguous  territory :  Provided, 
That  the  Commissioner-Qeneral  of  Immigration,  under  the  direction  or  with 
the  approval  of  the  Secretary  of  Commerce  and  Labor,  by  agreement  with 
transportation  lines,  as  provided  in  section  thirty-two  of  this  Act,  may 
arrange  in  some  other  manner  for  the  payment  of  the  tax  imposed  by  this 
section  upon  any  or  all  aliens  seeking  admission  from  foreign  contiguous 
territory:  Provided  further,  That  if  in  any  fiscal  year  the  amount  of 
money  collected  under  the  provisions  of  this  section  shall  exceed  two  million 
five  hundred  thousand  dollars,  the  excess  above  that  amount  shall  not  be 
added  to  the  '*  immigrant  fund:  "  Provided  further,  That  the  provisions 
of  this  section  shall  not  apply  to  aliens  arriving  in  Guam,  Porto  Rico,  or 
Hawaii;  but  if  any  such  alien,  not  having  become  a  citizen  of  the  United 
States,  shall  later  arrive  at  any  port  or  place  of  the  United  States  on  the 
North  American  Continent  the  provisions  of  this  section  shall  apply :  Pro- 
vided further.  That  whenever  the  President  shall  be  satisfied  that  pass- 
ports issued  by  any  foreign  government  to  its  citizens  to  go  to  any  country 

♦  Thi«  Act  repealed  by  Act  of  Feb.  5,  1917.    See  Pamph.  Supp.  No.  9;  1918  Supp.  Fed. 
Stat.  Ai^n. 


638 


3  FED.  STAT.  ANN.  (2d  Ed.) 


other  than  the  United  States  or  to  any  insular  possession  of  the  United 
States  or  to  the  Canal  Zone  are  being  used  for  the  purpose  of  enabling  the 
holders  to  come  to  the  continental  territory  of  the  United  States  to  the 
detriment  of  labor  conditions  therein,  the  President  may  refuse  to  permit 
such  citizens  of  the  country  issuing  such  passports  to  enter  the  continental 
territory  of  the  United  States  from  such  other  country  or  from  such  insular 
possessions  or  from  the  Canal  Zone.    [34  Stat.  L.  898.] 

This  is  the  first  section  of  the  "  Contract  Labor  Law,"  or  "  Immigration  Act  of  ld07 ," 
and,  with  the  exception  of  sections  22  and  40,  given  aupra,  pp.  630,  631,  and  section  42, 
the  remaining  sections  are  here  given. 

Said  section  42  prescribed  regulations  for  the  transportation  of  immigrant  passengers 
by  steamships  or  other  vessels,  which  were  to  become  effective  on  Jan.  1,  1909.  This 
sectiim  superseded  similar  provisions  of  the  Passenger  Act  of  Aug.  2,  1882,  ch.  374, 
§  1,  which  was  repealed,  to  take  effect  Jan.  1,  1909,  by  section  43  of  the  Act  given  in 
the  text,  infra,  p.  699.  However,  by  an  Act  of  Dec.  19,  1908,  ch.  6,  I  2,  35  Stat.  L. 
584,  there  was  repealed  said  section  42  and  so  much  of  sections  43  and  44  of  this  Act, 
infiray  p.  699,  as  provided  for  the  repeal  of  section  1  of  the  Act  of  1882,  ch.  374,  the 
repeal  to  become  effective,  by  section  3  of  said  Act  of  Dec.  19,  1908,  ch.  6,  on  Jan.  1, 
1909.  Section  1  of  the  last  cited  Act  constituted  an  amendment  to  section  1  of  the 
Act  of  Aug.  2,  1882,  ch.  374,  and  is  given  under  the  title  Cabbibbs. 

Previous  provisions  relating  to  a  head  tax  on  inunigrants  were  made  by  the  Act  of 
Aug.  3,  1882,  ch."  376,  |  1,  22  Stat.  L.  214;  the  Act  of  June  26,  1884,  ch.  121,  $  22,  23 
Stat.  L.  58;  the  Act  of  Aug.  18,  1894,  ch.  301,  %  1,  28  Stat.  L.  391.  These  were  super- 
seded by  the  Act  of  March  3,  1903,  ch.  1012,  |  1,  32  Stat.  L.  1213,  as  amended  by  the 
Act  of  March  22,  1904,  ch.  749,  33  Stat.  L.  144,  which  was  repealed  by  section  43  of 
this  Act,  infra,  p.  699. 

The  moneys  collected,  which  were  to  form,  under  the  provisions  of  the  text,  an  ''  unmi- 
grant  fund,"  were  to  be  covered  into  the  Treasury  by  a  provision  of  the  Act  of  March  4, 
1909,  ch.  299,  §  1,  infra,  p.  700. 

The  refund  of  erroneously  collected  head  taxes  was  authorized  by  the  Act  of  Feb.  3, 
1905,  ch.  297,  awpra,  p.  636. 

The  former  duties  of  the  Secretary  of  Commerce  and  Labor  are  now  imposed  on  the 
Secretary  of  Labor,  see  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632. 

ConstitutionaL— Construing    a    similar      28  U.  S.   (L.  ed.)    798.     See  also  Thing- 


provision  for  a  tax  on  aliens,  under  the 
Act  of  1882,  it  was  held  that  the  statute 
was  within  the  power  of  Congress  to 
enact,  as  being  a  regulation  of  commerce 
with  foreign  nations,  and  that  it  does  not 
violate  the  constitutional  provision  that  a 
tax  "  shall  be  uniform  throughout  the 
United  States."  The  law  applies  to  aU 
ports  alike,  and  gives  no  preference  to  one 
over  another.  Head-Money  Cases,  (1884) 
112  U.  S.  580,  5  S.  Ct.  247,  28  U.  S.  (L 
ed.)   798, 

Th«  power  exercised  in  enacting  the 
statute  IS  not  the  taxing  power.  The  sum 
demanded  of  the  ship  owner  is  not,  strictly 
speaking,  a  tax  or  auty  within  the  mean- 
ing of  the  Constitution,  as  money  thus 
raised,  though  paid  into  the  treasury,  is 
appropriated  in  advance  to  the  uses  of  the 
statute,  and  constitutes  a  fund  raised  from 
those  who  are  engaged  in  the  transporta- 
tion of  passengers,  and  who  make  a  profit 
out  of  it,  for  the  temporary  care  of  the 
passengers  and  for  the  protection  of  the 
citizens  among  whom  they  are  landed. 
Head-Money  Cases,  (1884)  112  U.  S.  580, 
5  S.  Ct.  247,  28  U.  S.  (L.  ed.)  798. 

This  statute  is  not  unconstitutional  as 
conflicting  with  existing  treaties.  If  there 
is  such  conflict,  the  Act  of  Congress  must 
prevail  in  a  judicial  forum.  Head-Money 
Cases,  (1884)   112  U.  S.  580,  5  S.  Ct.  247, 


valla  Line  v.  U.  S.,  (1889)  24  Ct.  CI.  265. 

Ezclusive  federal  jurisdiction. —  A  state 
statute  levying  a  duty  for  eacli  and  every 
alien  passenger  who  shall  come  by  vessel 
from  a  foreign  port  to  a  port  within  the 
state  is  void.  Such  a  tax  as  this  is  a  regu- 
lation of  commerce  with  foreign  nations, 
confided  by  the  Constitution  to  theexdu- 
sive  control  of  Congress.  People  i?.  Com- 
pagnie  G6n<:*rale  Transat  I  antique,  (1882) 
107  U.  S.  59,  2  S.  Ct.  87,  27  U.  S.  (L.  ed.) 
383;  People  v.  Pacific  Mail  Steam  Ship 
Co.,  (1883)  16  Fed.  344.  See  also  Passen- 
ger Cases,  (1849)  7  How.  283,  12  U.  S. 
(L.  ed.)  702.  See  Chy  Lung  v.  Freenun, 
(1875)  92  U.  S.  275,  23  U.  S.  (L.  ed.)  650. 

The  calculation  of  head  money  is  in 
practice  based  on  the  list  of  passengers 
furnished  by  the  master  of  the  vessel  un- 
der section  9  of  the  Passenger  Act  of  Aug. 
2,  1882,  22  Stat.  L.  186  (title  Cabbiebs). 
(1890)   19  Op.  Atty.-Gen.  706. 

Passengers  subject  to  tax. —  The  passen- 
gers on  whom  the  capitation  tax  is  laid 
are  those  who  make  the  United  States 
their  place  of  destination  and  not  those 
who  merely  touch  at  our  ports  en  n>%Ue 
to  some  other  country.  (1897)  21  Op. 
Atty.-Gen.  643. 

The  duty  is  collectible  on  account  of  aU 
itinerant  persons,  not  citizens  of  the 
United  States,  coming  to  the  ports  of  this 
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eountry  from  foreign  ports,  and  is  de- 
mandable  as  often  as  such  person  enters. 
(1885)    18  Op.  Atty.-Gen.  185,  196. 

Children  under  one  year  of  age  are 
'*  passengers  "  so  as  to  be  chargeable  with 
the  duty.  The  Head-Money  Cases,  (1883) 
18  Fed.  135. 

Discharged  seamen  are  passengers, 
within  the  meaning  of  that  term  as  used 
in  this  statute,  if  they  shipped  as  sea- 
men as  a  convenient  method  of  securing 
passage  to  this  country,  and  for  the  pur- 

S>8e  of  entering  as  other  alien  immigrants, 
ut  if  they  shipped  with  the  intention  in 
good  faith  to  continue  their  occupation  as 
seamen,  and  with  no  intention  to  make 
entry  into  thi«  country,  then  they  are  not 
passengers,  and  are  exempt  from  the  tax. 
(1001)  23  Op.  Atty.-Gen.  521. 

Japanese  laborers  who  arrive  as  seamen 
and  are  without  passports  vouchsafing 
their  entry  into  the  United  States  are  not 
subject  to  deportation  under  the  last  pro- 
viso of  this  section.  U.  S.  t?.  Hemet, 
(D.  C.  Ore.  1907)  156  Fed.  285. 
•  Alien  seamen. —  The  provision  of  this 
section  for  a  head  tax  of  four  dollars  for 
every  alien  entering  the  United  States  does 
not  apply  to  alien  seamen  working  in  the 
pursuit  of  their  calling.  U.  S.  v.  Inter- 
national Mercantile  Marine,  (S.  D.  N.  Y. 
1915)  219  Fed.  328,  wherein  the  court 
said:  ''The  Supreme  Court  held  in  the 
case  of  Taylor  v.  United  States,  [1907] 
207  U.  S.  120,  28  S.  Ct.  53,  52  U.  S. 
(L.  ed.)  130,  where  sailors  signed  articles 
for  New  York  and  return,  and  deserted, 
that  a  section  of  the  Immigration  Act 
similar  to  the  one  under  consideration 
'does  not  apply  to  sailors  carried  to  an 
American  port  with  a  bona  fide  intent  to 
take  them  out  again  when  the  ship  goes 
on,  when  not  only  there  was  no  ground 
for  supposing  that  they^  were  making  the 
voyage  a  pretext  to  get  here,  desert,  and 
get  in,  but  there  is  no  evidence  that  they 
were  doing  so  in  fact.' " 

Deserting  seaman. —  This  section  does 
not  render  the  owner  of  a  vessel  liable  for 
the  tax  upon  an  alien  seaman  who  deserts 
after  reaching  this  country,  in  the  absence 
of  any  evidence  that  the  officers  of  the 
vessel  had  reason  to  suppose  that  the 
seaman  made  the  voyage  with  the  inten- 
tion of  so  gaining  admission,  or  that  such 
intention  in  fact  existed.  U.  S.  v.  Inter- 
national Mercantile  Marine  Co.,  (1909) 
171  Fed.  841,  96  C.  C.  A.  420,  follotoing 
Taylor  v.  U.  S.,  (1907)  207  U.  S.  120, 
28  S.  Ct.  53,  52  U.  S.  (L.  ed.)   130. 

Alien  diplomatic  officials. —  This  sec- 
tion applies  as  well  to  alien  officials  com- 
ing into  the  United  States  on  diplomatic 
missions  as  to  aliens  who  are  private  indi- 
viduals and  come  here  for  other  purposes. 
The  duty  thus  imposed  is  not  a  tax  upon 
the  officials  of  foreign  governments,  out 
is  merely  a  charge  imposed  upon  the  trans- 
portation company  for  every  passenger 
brought    into   the    United    States    by   it. 


This  opinion  was  rendered  under  the  Act 
of  1903.     (1905)  25  Op.  Atty.-CJen.  370. 

Citizens  of  the  Philippine  Islands  com- 
ing to  the  United  States  from  foreign  ports 
are  not  required  to  pay  the  head  tax  pre- 
scribed by  this  section.  This  opinion  was 
rendered  under  the  Act  of  1903.     (1904) 

25  Op.  Atty.-Gen.  131. 

The  duty  should  be  exacted  of  convicts, 
lunatics,  etc,  although  by  the  terms  of  the 
statute  they  are  not  to  be  permitted  to 
land,  but  are  to  be  returned  to  the  place 
whence    they    came.      This    opinion    was 

given  under  the  Act  of  1882.  (1885)  18 
ip.  Atty.-Gen.  135. 

Head  taxes  illegally,  improperly,  or  ex- 
cessively imposed  were  subject  to  refund 
.  by  the  Secretary  of  the  Treasury  under 
section  26  of  the  Act  of  June  26,  1884, 
23  Stat.  L.  59.  (1890)  19  Op.  Atty.-Gen. 
660.  See  present  provision  m  section  1, 
.  Act  of  Feb.  3,  1905,  supra,  p.  636. 

But  the  secretary  had  to  obey  the  law 
in  finding  that  the  tax  had  been  illegally, 
improperly,  or  excessively  imposed,  and 
could  not  regard  the  tax  as  "  improperly  " 
collected,  and  refund  the  money,  merely 
because  it  might  involve  the  country  in  a 
controversy  with  a  foreign  nation.  Thing- 
vaUa  Line  v.  U.  S.,  (1889)  24  Ct.  CI.  255. 

Expenses  on  Ellis  Island. —  Under  sec- 
tions 7  and  8  of  the  Act  of  March  3,  1891, 

26  Stat.  L.  1085  (see  supra,  p.  628),  tht 
Secretary  of  the  Treasury  was  fully 
authorized  to  provide  subsistence  on  Ellis 
Island,  to  expend  from  the  immigrant  fund 
such  moneys  as  were  required  to  properly 
complete  the  necessary  improvements  in 
connection  with  putting  the  place  in  condi- 
tion for  use  as  a  receiving  station,  and  to 
pay  such  proper  expenses  as  might  be 
required  to  carrv  the  immigration  laws 
into  effect.     (1891)  20  Op.  Atty.-Gen.  217. 

Employment  of  counsel —  The  duties  of 
United  States  attorneys  are  prescribed  by 
law,  and  among  those  duties  are  not  those 
of  advising  or  defending  boards  of  immi- 
gration. The  provision  of  section  1  of  the 
Act  of  1882,  empowering  the  Secretary  of 
the  Treasury  to  pay  out  of  the  immigrant 
fund  "  the  expense  of  regulating  immigra- 
tion "  under  the  Act  gives  him  the  power 
to  employ  and  pay  counsel  for  the  pur- 
poses mentioned.  (1885)  18  Op.  Atty.- 
Gen.  108. 

The  rules  of  the  Commissioner-General 
of  Immigration  are  to  be  designed  to 
carry  this  Act  into  practical  effect*,  he  can 
make  no  rule  contrary  to  the  spirit  of 
the  law,  and  much  less  can  he  aad  to  it 
any  provisions  excluding  aliens.  The 
twenty-first  rule  of  the  commissioner  goes 
beyond  the  authority  of  the  Act  in  ex- 
cluding Japanese  and  Koreans  who  are 
without  passports.  U.  S.  v.  Hemet,  (D.  C. 
Ore.    1907)     156    Fed.   285. 

Validity  of  department  regulations  re- 
garding head  tax. —  In  Stratton  x\  Oceanic 
Steamship  Co.,  (1905)  140  Fed.  829,  72 
C.  C.  A.  241,  under  a  somewhat  similar 
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provision  of  the  Act  of  1903,  it  was  held  said  port  that  such  alien  has  passed  hy 

that  a  regulation  requiring  the  master  or  direct   and   continuous   journey   through 

owner  of  a  vessel  bringing  an  alien  to  a  and  out  of  the  United  States,  was  not  an 

port  of  the  United  States  for  the  professed  amendment  or  addition  to  the  statute,  but 

punMMe  of  proceeding  directly  therefrom  was  a  reasonable  and  lawful  regulation 

to  foreign  territory,  to  deposit  the  amount  for  the  purpose  of  protecting  the  United 

of  the  head  tax  with  the  collector  before  States  from  fraud  and  loss,  and  within 

such  alien  shall  be  permitted  to  land,  the  the  power  conferred  on  the  commissioner, 

same  to  be  refunded  on  proof  satisfactory  See  also  (1004)  25  Op.  Atty.^Gen.  109. 
to  the  immigration  officer  in  charge  of 

Sec.  2.  [Classes  of  aliens  excluded.]     That  the  following  classes  of 
aliens  shall  be  excluded  from  admission  into  the  United  States :    All  idiots, 
imbeciles,  feeble-minded  persons,  epileptics,  insane  persons,  and  persons 
who  have  been  insane  within  five  years  previous ;  persons  who  have  had  two 
or  more  attacks  of  insanity  at  any  time  previously ;  paupers ;  persons  likely 
--tojaficoxne  a  public  charge;  professional  beggars;  persons  afflicted  with 
tuberculosis  or  with  a  loathsome  or  dangerous  contagious  disease;  persons 
not  comprehended  within  any  of  the  foregoing  excluded  classes  who  are 
found  to  be  and  are  certified  by  the  examining  surgeon  as  being  mentally 
or  physically  defective,  such  mental  or  physical  defect  being  of  a  nature 
which  may  affect  the  ability  of  such  alien  to  earn  a  living;  persons  who 
have  been  convicted  of  or  admit  having  committed  a  felony  or  other  crime 
or  misdemeanor  involving  moral  turpitude;  polygamists,  or  persons  who 
admit  their  belief  in  the  practice  of  polygamy ;  anarchists,  or  persons  who 
believe  in  or  advocate  the  overthrow  by  force  or  violence  of  the  Govern- 
ment of  the  United  States,  or  of  all  government,  or  of  all  forms  of  law,  or 
the  assassination  of  public  ofiflcials;  prostitutes,  or  women  or  girls  coming 
into  the  United  States  for  the  purpose  of  prostitution  or  for  any  other 
immoral  purpose ;  persons  who  are  supported  by  or  receive  in  whole  or  in 
part  the  proceeds  of  prostitution ;  persons  who  procure  or  attempt  to  bring 
in  prostitutes  or  women  or  giris  for  the  purpose  of  prostitution  or  for  any 
riather  immoral  purpose;  persons  hereinafter  called  contract  laborers  who 
)  have  been  induced  or  solicited  to  migrate  to  this  country  by  offers  or  prom- 
Vises  of  employment  or  in  consequence  of  agreements,  oral,  written  or  printed, 
expressed  or  implied,  to  perform  labor  in  this  country  of  any  kind,  skilled 
or  unskilled ;  those  who  have  been,  within  one  year  from  the  date  of  appli- 
cation for  admission  to  the  United  States,  deported  as  having  been  induced 
K  or  solicited  to  migrate  as  above  described;  any  person  whose  ticket  or 
\  passage  is  paid  for  with  the  money  of  another,  or  who  is  assisted  by  others 
to  come,  unless  it  is  affirmatively  and  satisfactorily  shown  that  such  person 
^  does  not  belong  to  one  of  the  foregoing  excluded  classes  and  that  said  ticket 
\  or  passage  was  not  paid  for  by  any  corporation,  association,  society,  munic- 
ipality, or  foreign  government,  either  directly  or  indirectly;  all  children 
under  sixteen  years  of  age  unaccompanied  by  one  or  both  of  their  parents, 
at  the  discretion  of  the  Secretary  of  Commerce  and  Labor  or  under  such 
regulations  as  he  may  from  time  to  time  prescribe :    Provided,  That  noth- 
ing in  this  Act  shall  exclude,  if  otherwise  admissible,  persons  convicted  of 
an  oflfense  purely  political,  not  involving  moral  turpitude:     Provided, 
further,  That  the  provisions  of  this  section  relating  to  the  payments  for 
tickets  or  passage  by  any  corporation,  association,  society,  municipality,  or 
foreign  government  shall  not  apply  to  the  tickets  or  passage  of  aliens  in 
immediate  and  continuous  transit  through  the  United  States  to  foreign 
contiguous  territory:    And  provided  further,  That  skilled  labor  may  be 
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imported  if  labor  of  like  kind  unemployed  can  not  be  found  in  this  country : 
And  provided  further,  That  the  provisions  of  this  law  applicable  to  contract 
labor  shall  not  be  held  to  exclude  professional  actors,  artists,  lecturers, 
singers,  ministers  of  any  religious  denomination,  professors  for  colleges  or 
seminaries,  persons  belonging  to  any  recognized  learned  profession,  or  per- 
sons employed  strictly  as  personal  or. domestic  servants.  [34  Siai,  L.  898, 
as  amended  by  36  Stat.  L.  263.] 

This  section  was  amended  by  an  Act  of  March  26,  1910|  ch.  128,  I  1,  36  Stat.  L.  263, 
by  inserting  therein,  in  the  description  of  classes  excluded,  the  words  "  persons  who  are 
supported  by  or  receive  in  whole  or  in  part  the  proceeds  of  prostitution,"  making  the 
section  to  r^Bui  as  here  given. 

Previous  provisions  defining  the  classes  of  aliens  excluded  were  made  by  the  Act  of 
March  3,  1875,  |§  3,  5,  18  Stat.  L.  477;  the  Act  of  Aug.  3,  1882,  ch.  376,  |  2,  22  Stat. 
L.  214;  the  Act  of  Feb.  26,  1885,  ch.  164,  H  1,  5,  6,  23  Stat.  L.  332,  333,  and  the  Act 
of  March  3,  1891,  ch.  551,  |  1,  26  Stat.  L.  1084.  These  were  superseded  by  the  Act  of 
March  3,  1903,  ch.  1012,  §  2,  32  Stat.  L.  1214,  which  was  repealed  by  section  43  of  this 
Act,  infra,  p.  699. 

As  to  the  Secretary  of  Commerce  and  Labor,  see  the  notes  to  the  Act  of  March  3, 
1891,  ch.  551,  I  7,  9upra,  p.  628. 

I.  Authority  of  (Congress  over  immi- 
gration, 641. 
IL  Construction      of      statutes      and 
treaties,  641. 

III.  Countries  affected  by  Act,  641. 

IV.  "Alien,"  642. 
V.  Persons  likely  to  become  a  public 

charge,  643. 
VI.  Persons   committing    crime   involv- 
ing moral  turpitude,  644. 
VII.  Prostitutes   or   persons   attempting 

to  bring  them  in,  646. 
VIII.  Persons  solicited  to  migrate,  646. 
IX.  Children,  648. 
X.  Burden  of  proof,  648.. 


I.  AuTHORixr  OF   Congress   oveb   Ima- 

GBATION 

Authority  as  plenary. —  The  authority 
of  Congress  over  the  general  subject  matter 
is  plenary;  it  may  exclude  aliens  alto- 
gether, or  prescribe  the  terms  and  con- 
ditions upon  which  they  may  come  into  or 
remain  in  this  country.  I^ipina  v.  Wil- 
liams, <1914)  232  U.  S.  78,  34  S.  Ct.  196, 
58  U.  S.  (L.  ed.)  515;  Ex  p.  Pouliot,  (E. 
D.  Wash.  1912)   196  Fed.  437. 

For  cases  upholding  the  constitution- 
ality of  the  earlier  Act  of  1891  see  Nishi- 
mura  Ekiu  v,  U.  S.,  (1892)  142  U.  S.  651, 
12  S.  Ct.  336,  35  U.  S.  (L.  ed.)  1146; 
Japanese  Immigrant  Case,  (1903)  189 
U.  S.  86,  23  S.  Ct.  611,  47  U.  S.  (L.  ed.) 
721;  U.  S.  V.  Rogers,  (E.  D.  Pa.  1895) 
66  Fed.  787. 

II.   CbNSTBTJCnON    OP    STATtmCS    AND 

Tbeatibs 

Statutes. —  The  immigration  statutes 
should  be  strictly  construed.  Kedfem  v. 
Ealpert,  (C.  C.  A.  1911)  186  Fed.  150, 
108  C.  C.  A.  262. 

This  and  other  sections  of  this  Act  regu- 
lating the  immigration  of  aliens  into  the 
United  States,  and  providing  for  the  de- 
portation of  alien  prostitutes  and  such  as 


become  public  charges  within  three  years, 
etc.,  were  a  re-enactment  and  extension  of 
Act  Cong.  March  3,  1903,  ch.  1012,  32 
Stat.  L.  12X3,  and  prior  legislation  on  the 
same  subject  enacted  in  the  light  of  the 
construction  placed  on  the  prior  Acts  by 
the  courts.  Looe  Shee  v.  North,  <1909) 
170  Fed.  566,  95  C.  C.  A.  646. 

The  construction  of  the  provision  of  this 
section  for  the  deportation  of  aliens  likely 
to  become  a  public  charge  to  include  per- 
sons likely  to  become  criminals  does  not 
conflict  with  the  provision  for  exclusion 
of  an  alien  convicted  of  crime.  U.  S.  v. 
Wniiams,   (1910)    175  Fed.  274. 

Treaty. — ^A  treaty  entered  into  with  an- 
other country,  providing  that  the  citizens 
of  each  country  shall  have  full  liberty  to 
enter,  travel,  or  reside  in  any  part  of  the 
territories  of  the  other  contracting  party, 
does  not  give  the  citizens  of  the  other  coun- 
try withm  the  prohibited  classes  desig- 
nated by  this  statute  full  liberty  to  enter 
or  reside,  when  the  treaty  excepts  from  its 
operation  any  ordinance  or  regulation  re- 
lating to  "police  and  public  security." 
This  case  was  under  the  corresponding 
section  of  the  Act  of  1891.  Japanese  Im- 
migrant Case,  (1903)  189  U.  S.  86,  23 
S.  Ct.  611,  47  U.  S.  (L.  ed.)  721. 

III.      COTTNTBIBS   AVFBCTED  BT  ACT 

Generally. —  In  U.  S.  v:  Johnson,  (C.  C. 
N.  Y.  1881)  7  Fed.  453,  it  was  held  that 
similar  provisions  of  the  Act  of  1875  ap- 
plied to  all  countries,  Oriental  and  other. 

China. —  The  provisions  of  this  section 
excluding  alien  immigrants  afflicted  with 
certain  diseases,  etc.,  are  applicable  to 
Chinese  immigrants  otherwise  entitled  to 
admission.  Em  p.  Lee  She  Wing,  (1908) 
164  Fed.  506;  Looe  Sheet?.  North,  (C.  C.  A. 
1909)  170  Fed.  566,  95  C.  C.  A.  646; 
Ea>  p.  Li  Dick,  (1909)  174  Fed.  674; 
(1903)  24  Op.  Atty.-Gen.  706.  See  Chi- 
nese Exclusion. 
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Hawaii.— In  (1909)  27  Op.  Atty.-Gen. 
479,  it  wafl  held  that  the  President  was 
authorized  to  sign  a  blank  form  of  letter 
addressed  to  officers  of  the  United  States 
abroad  commending  to  their  favorable  <ion- 
sideration  an  agent  of  the  Hawaiian  gov- 
ernment, who  was  being  sent  to  the  Azores 
and  Madeira  to  make  arrangements  for. 
the  transportation  of  immigrants  from 
those  islands  of  Hawaii,  their  passage 
being  prepaid  by  the  Hawaiian  govern- 
ment, and  their  immigration  being  in- 
duced solely  by  a  representation  of  the 
resources  of  Hawaiian  Islands  and  the  in- 
dustrial conditions  existing  there,  without 
any  offer  or  promise  of  employment  being 
made  to  any  of  them,  such  persons  to  have 
perfect  freedom  of  action  in  choosing  their 
places  of  residence  and  vocations. 

Philippine  Islands. —  The  immigration 
laws  of  the  United  States  have  been  by 
Act  of  Congress  carried  to  the  Philippine 
Islands  and  authorized  to  be  there  put 
into  effect  under  appropriate  legislation 
by  the  Insular  Oovernment.  See  Sui  v. 
McCoy,  (1W6)  239  U.  S.  139,  36  S.  Ct.  96. 

Natives  of  the  Philippine  Islands, 
though  not  ''professional  actors,  artists, 
...  or  singers,"  may  be  admitted  by  the 
Secretary  of  the  Treasury,  if  he  deems  the 
case  proper  for  the  exercise  of  his  favor- 
able administrative  discretion,  as  where  it 
appears  to  be  meritorious,  and  involves  no 
competition  with  American  labor,  and  the 
aliens  will  be  properly  cared  for  and  re- 
turned in  due  time  to  their  own  country, 
for  which  the  Secretary  may,  under  section 
7  of  the  Act  of  March  3,  1893  (section  26 
of  the  present  Act,  infra,  p.  691),  take 
suitable  bond.  This  opinion  was  ren- 
dered under  the  Act  of  1885.  (1901)  23 
Op.  Atty.-Gen.  495. 

Aliens  previously  admitted  to  the 
Philippliie  Islands. —  Admission  to  the 
Philippines  does  not  ipso  facto  entitle 
an  alien  to  admission  to  the  mainland. 
Ex  p.  Marshall,  (N.  D.  Cal.  1914)  213 
Fed.  123,  wherein  it  was  held  that  the  im- 
migration officers  on  the  mainland  might 
exclude  therefrom  aliens  theretofore  ad- 
mitted to  the  Philippine  Islands  upon 
proof  satisfactory  to  them  that  the  aliens 
so  excluded  were  persons  likely  to  become 
a  public  charge.  The  court  said :  "  The 
supervision  over  the  admission  of  aliens  to 
the  mainland  has  been  intrusted  to  the 
Commissioner  Generisil  of  Inmiigration, 
while  the  supervision  of  the  admission  of 
aliens  to  the  Philippines  is  under  the  con- 
trol of  the  Secretary  of  War.  It  is  not  a 
fair  statement  of  the  situation  to  say  that 
the  proceedings  of  the  Immigration  De- 
partment here  sought  to  be  reviewed  is  an 
attempt  on  the  part  of  the  immigration 
officers  to  review  the  action  of  the  Secre- 
tary of  War  in  admitting  these  aliens  at 
the  port  of  Manila.  Had  the  aliens  been 
content  to.  remain  in  the  Philippines,  to 
which  place'  aloiie  the  Secretary  of  "War 
had  power  to -admit  theni/ no  qtkcfStl'on'  of 


their  right  to  do  so  could  have  been  moved 
bv  the  immigration  authorities.  But  when 
tney  left  the  Philippines  for  the  mainland 
they  left  the  only  place  to  which  they 
had  been  admitted,  and  the  only  place  to 
which  t^ose  admitting  them  had  any 
authority  to  admit  them,  and  when  they 
reached  the  mainland  they  were  naturally 
confronted  by  those  whose  duty  it  is  to 
see  that  no  alien  shall  be  admitted  thereto 
who  is  likely  to  become  a  public  charge. 
I  am  satisfied  therefore  that  the  action 
of  the  authorities  at  Manila  is  not  con- 
clusive upon  the  immigration  officers  on 
the  mainland,  and  while  the  law  is,  in 
its  present  form,  very  uncertain  and  un- 
satisfactory, I  am  of  the  opinion  that, 
whether  we  call  it  exclusion  or  expulsion, 
the  immigration  officers  may  prevent  the 
entry  to  the  mainland  of  aliens  who  have 
heretofore  been  permitted  to  land  at 
Manila  for  any  reason  which  would  law- 
fully operate  to  prevent  their  landing 
•here,  in  the  first  instance,  if  they  had 
never  gone  near  the  Philippines.  If  they 
so  have  the  power  to  exclude,  as  the  aliens 
appear  to  have  had  a  fair  hearing,  the 
fact  that  this  was  done  under  a  war« 
rant  of  arrest  is  immaterial." 

IV.  "Alien  " 

Alien  defined. —  An  alien  has  been  de- 
fined to  be  **  one  bom  out  of  the  jurisdic- 
tion of  the  United  States,  and  who  has  not 
been  naturalized  under  their  Constitution 
and  laws."  Low  Wah  Suey  t?.  Backus, 
(1912)  225  U.  S.  460,  32  S.  Ct.  734,  56 
U.  S.  (L.  ed.)  1165. 

"Aliens  **  as  used  in  Immigration  Act. — 
It  is  now  settled  that  the  term  "aliens'* 
as  used  in  this  Act,  includes  not  only 
"  alien  immigrants  "  but  every  alien  irre- 
spective of  any  previous  residence  or  domi- 
cile in  the  United  States.  "Aliens"  re- 
turning after  a  temporary  absence  are 
therefore  as  much  subject  to  the  provisions 
of  this  section  as  those  entering  for  the 
first  time.  Lapina  v.  Williams,  (1914) 
232  U.  S.  78,  34  S.  Ct.  196,  58  U.  S. 
(L.  ed.)  515,  affirming  Ew  p.  Hoffman, 
(€.  C.  A.  2d  Cir.  1910)  178  Fed.  839, 
103  C.  C.  A.  327. 

Prior  to  the  decision  in  the  foregoing 
case  of  Lapina  17.  Williams  there  was 
some  conflict  in  the  construction  of  the 
word  "  aliens."  The  early  immigration 
acts  used  the  words  "  alien  immigrants " 
and  the  courts  held  uniformly  that  they 
did  not  affect  the  rights  of  alien  resi- 
dents. But  the  word  "  immigrants  "  did 
not  appear  after  the  word  "  alien  "  in  the 
Acts  of  1903  and  1907,  and  the  question 
arose  as  to  the  precise  signification  of 
the  term  "alien.^'  Thus  in  U.  S.  v. 
Kakashima,  (C.  C.  A.  9th  Cir.  1908)  160 
Fed.  842,  87  C.  C.  A.  646,  under  the  Act 
pf  1903,  the  court  held  that  it  was  not  the 
intendment  of  Congress  to  change  the  sig- 
nification of  the  term  and  that  it  retained 
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the  same  meaning  as  had  formerly  been 
accorded  it  by  interpretation  of  the  courts, 
that  is,  it  pertained  to  alien  immigrants, 
not  to  alien  residents.  A  like  question 
arose  in  U.  S.  v.  Suekichi,  (C.  C.  A.  9th 
Cir.  1912)  199  Fed.  750,  118  C.  C.  A.  188, 
under  the  Act  of  1907,  and  the  court  fol- 
lowing the  Nakashima  case  held  that  the 
term  **  aliens  "  had  reference  to  alien  im- 
migrants and  not  to  alien  residents.  S'ee 
also  In  re  Buchsbaum,  (E.  D.  Pa.  1905) 
141  Fed.  221;  U.  S.  V.  Rodgers,  (C.  C.  A. 
3d  Cir.  1911)  191  Fed.  970,  112  C.  C.  A. 
382.  On  the  other  hand,  in  U.  S.  v,  Tsurn- 
kichi  Nakao,  (C.  C.  A.  9th  Cir.  1914) 
217  Fed.  49,  133  C.  C.  A.  35,  and  in  U.  S. 
V.  Tsunezo  Kusano,  (CCA.  9th  Cir. 
1914)  217  Fed.  60,  133  C  C.  A.  36,  it  was 
held  that  this  section  applied  to  an  alien 
who  having  remained  in  the  United  States 
for  more  than  three  years  after  first 
entry  and  having  gone  abroad  for  a  tem- 
porary purpose,  with  the  intention  of  re- 
turning again,  seeks  admittance  to  the 
United  States.  In  Lapina  v.  Williams, 
supra,  the  Supreme  Court,  after  reviewing 
the  legislative  history  of  various  immi- 
gration acts,  and  discussing  the  elimina- 
tion of  the  word  "  immigrant "  and  other 
equivalent  qualifying  phrases,  concluded 
that  Congress  in  the  Act  of  1903  suffi- 
ciently expressed,  and  in  the  Act  of  1907 
reiterated,  the  purpose  of  applying  the 
prohibition  against  the  admission  of 
aliens,  and  its  mandate  for  their  deporta- 
tion, to  all  aliens  whose  history,  condition 
or  characteristics  brought  them  within  the 
descriptive  clauses,  irrespective  of  any 
qualification  arising  out  of  a  previous  resi- 
dence or  domicile  in  this  country. 

Where  an  alien  arrived  by  water  at  the 
port  of  New  York  and  was  subject  to  de- 
portation, as  belonging  to  one  of  the  classes 
of  aliens  whose  entry  is  prohibited,  it  was 
held  to  be  no  defense  to  his  deportation 
that  he  had  three  years  before  arrived  in 
the  United  States  by  water,  and  had  re- 
mained for  four  months,  during  which  he 
bought  a  farm  and  took  out  his  first 
naturalization  papers,  and  since  his  second 
arrival  he  had  contracted  marriage  in  the 
United  States.  This  case  was  under  the 
Act  of  1903.  In  re  Kliebs,  (1904)  128 
Fed.  656. 

Aliens  not  destined  for  United  States. 
—  The  immigration  laws  apply  only  to 
aliens  applying  for  landing  within  the 
United  States  as  their  destination,  so  that 
an  alien  listed  on  a  ship's  manifest  and 
ticketed  for  Halifax,  on  being  refused  ad- 
mission to  enter  Canada,  not  having  dis- 
avowed any  intention  to  land  there,  and 
not  having  questioned  the  jurisdiction  of 
the  Dominion  government  in  directing  his 
deportation,  was  not  entitled  to  his  re- 
lease on  habeas  corpus  from  the  custody 
of  the  ofiicers  of  the  steamship  while  tem- 
porarily in  port  in  the  United  States 
pending  his  deportation  to  the  place  from 
whence  he  came  in  accordance  with  the 


direction  of  the  Dominion.  U.  S.  v.  Field- 
ing, (1909)   175  Fed.  290. 

Crews  of  vessels. — These  statutes  do  not 
contemplate  the  exclusion  of  the  crews  of 
vessels  which  lawfully  trade  to  the  ports 
of  the  United  States,  who  come  with  no 
purpose  to  reside  therein,  but  with  the 
intention  of  leaving  again,  on  that  or 
some  other  vessel,  for  the  port  of  ship- 
ment, or  some  other  foreign  port  in  the 
course  of  her  trade.  U.  S.  r.  Burke, 
(1899)  99  Fed.  895  (construing  the  cor- 
responding section  of  the  Act  of  1891). 
See  also  (1901)  23  Op.  Atty.-Gen.  522. 

When  a  stowaway  became  a  duly  en- 
rolled seaman,  and  signed  articles  for  the 
voyage,  the  master  of  the  vessel  was  not 
rendered  liable  under  this  statute  for 
his  desertion  while  in  port.  The  seaman's 
legal  status  is  not  that  of  an  immigrant 
but  of  a  deserter.  This  decision  was 
under  the  Act  of  1891.  U.  S.  v.  Sandrey, 
(1891)  48  Fed.  550, 

Returning  cattlemen,  being  resident 
aliens  and  not  "alien  immigrants"  or 
"  aliens  immigrating,*'  should  be  ad- 
mitted, if  not  for  any  other  reason 
excluded  persons,  and  the  master  of  a 
vessel  is  not  liable  to  a  fine  imposed  by 
this  statute  if  he  has  hot  entered  such 
aliens'  return  on  an  immigrant  list  as 
provided  by  the  statute.  (1900)  23  Op. 
Atty.-Gen.  278,  construing  the  Act  of  1891. 

V.  Pessons  Likely  to  Become  a  Public 
Charge 

Rule  stated. —  The  term  "  persons  likely 
to  become  a  public  charge  "  is  not  limited 
to  paupers  or  those  liable  to  become  such ; 
**  paupers "  are  mentioned  in  a  separate 
class.  Lam  Fung  Yen  v.  Frick,  (C.  C.  A. 
6th  Cir.  1916)  233  Fed.  393,  147  C.  C.  A. 
329,  following  the  construction  in  U.  S.  t?. 
Williams,  (S.  D.  N.  Y.  1910J  175  Fed. 
274,  where  it  was  construed  as  including 
"  not  only  those  persons  who  through  mis- 
fortime  cannot  be  self-supporting,  but  also 
those  who  will  not  undertake  honest  pur- 
suits, and  who  are  likely  to  become  period- 
ically the  inmates  of  prisons. 

An  alien  cannot  be  declared  a  public 
charge  on  the  ground  that  the  labor 
market  in  the  city  of  his  immediate  des- 
tination is  overstocked.  Gegiow  v.  Uhl, 
(1915)  239  U.  S.  3,  36  S.  Ct.  2,  60  U.  S. 
(L.  ed.)  114,  reversing  (C.  C.  A.  2d  Cir. 
1914)  215  Fed.  573,  131  C.  C.  A.  641, 
wherein  the  court  said :  *'  The  petitioners 
are  Russians  seeking  to  enter  the  United 
States.  They  have  been  detained  for  de- 
portation by  the  Acting  Commissioner  of 
Immigration  and  have  sued  out  a  writ  of 
habeas  corpus.  The  objection  relied  upon 
in  the  return  is  that  the  petitioners  were 
'  likely  to  become  public  charges  for  the 
following,  among  other  reasons:  That 
they  arrived  here  with  very  little  money, 
[forty  dollars  and  twenty-five  dollars, 
respectively,]  and  are  bound  for  Portland, 
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Or^n,  where  the  reports  of  industrial  con- 
ditions  show  that  it  would  be  impossible 
for  these  aliens  to  obtain  employment;  that 
they  have  no  one  legally  obligated  here  to 
assist  .them;  and  upon  all  the  facts,  the 
said  aliens  were  upon  the  said  grounds 
duly  excluded/  etc.  We  assume  the  report 
to  be  candid,  and,  if  so,  it  shows  that 
the  only  ground  for  the  order  was  the 
state  of  the  labor  market  at  Portland  at 
that  time;  the  amount  of  money  pos- 
sessed and  ignorance  of  our  language 
being  thrown  in  only  as  make-weights. 
...  In  the  Act  of  February  20,  1907, 
ch.  134,  §  2,  34  Stat.  898,  as  amended  by 
the  Act  of  March  26,  1910,  ch.  128,  §  1, 
36  Stat.  263,  determining  who  shall  be 
excluded,  *  Persons  likely  to  become  a  pub- 
lic charge  *  are  mentioned  between  paupers 
and  professional  beggars,  and  along  with 
idiots,  persons  dangerously  diseased,  per- 
sons certified  by  the  examining  surgeon 
to  have  a  mental  or  physical  defect  of  a 
nature  to  affect  their  ability  to  earn  a 
living,  convicted  felons,  prostitutes  and  so 
forth.  The  persons  enumerated  in  short 
are  to  be  excluded  on  the  ground  of  per- 
manent personal  objections  accompanying 
them  irrespective  of  local  conditions  un- 
less the  one  phrase  before  us  is  directed 
to  different  considerations  than  any  other 
of  those  with  which  it  is  associated  Pre- 
romably  it  is  to  be  read  as  generically 
smilar  to  the  others  mentioned  before  and 

?  *v'  T?".?  5*?:^^*®  ^®*^«  ^*t^  admission 
to  the  United  States,  not  to  Portland,  and 
in  f  40  contemplates  a  distribution  of  im- 
migrants  after  they  arrive.  It  would  be 
an  amazing  claim  of  power  if  commis- 
sioners decided  not  to  admit  aliens  because 
the  labor  market  of  the  United  States  was 
overstocked.  Yet,  as  officers  of  the  gen- 
eral government,  they  would  seem  to  be 
more  concerned  with  that  than  with  the 
conditions  of  any  particular  city  or  state. 
Detriment  to  labor  conditions  is  allowed 
to  be  considered  in  |  1,  but  it  is  confined 
to  those  in  the  continental  territory  of 
the  United  States  and  the  matter  is  to  be 
determined  by  the  President.  We  cannot 
suppose  that  so  much  greater  a  power 
was  entrusted  by  implication  in  the  same 
act  to  every  commissioner  of  immigration, 
even  though  subject  to  appeal,  or  that  the 
result  was  intended  to  be  effected  in  the 
^ise  of  a  decision  that  the  aliens  were 
likely  to  become  a  public  charge." 

Under  the  Act  of  1882,  it  was  held  that 
the  words  "  unable  to  take  care  of  himself 
or  herself  without  becoming  a  public 
charge,"  did  not  have  reference  to  the  pas- 
senger's personal  efforts  alone.  "  The  law 
intends  those  only  who  are  likely  to  *  be- 
come a  public  charge,*  because  they  can 
neither  take  care  of  themselves,  nor  are 
under  the  charge  or  protection  of  any 
other  person  who,  by  natural  relation,  or 
by  assumed  responsibility,  furnishes  rea- 
sonable assurance  that  they  will  not  be- 


come a  charge  upon  the  public."     In  re 
Day,  (1886)  27  Fed.  680. 

A  native  of  Porto  Rico  who  was  an  in- 
habitant of  that  island  at  the  time  of  its 
cession  to  the  United  States  by  the  treaty 
with  Spain,  of  April  11,  1899,  30  Stat.  L. 
1764  (titles  Pobto  Eico;  Treaties),  was 
held  not  to  be,  upon  her  arrival  at  the  port 
of  New  York,  an  alien  immigrant,  within 
the  meaning  of  the  Act  of  Congress  of 
March  3,  1891,  providing  for  the  detention 
and  deportation  of  alien  immigrants  likely 
to  become  public  charges.  Gonzales  v.  Wil- 
liams, (1904)  192  U.  S.  1,  24  S.  Ct.  177, 
48  U.  S.   (L.  ed.)   317. 

Married  women. —  Where  the  relator 
was  married  to  her  husband  in  Cuba,  and 
he  had  alreadv  entered  the  United  States 
and  was  employed,  earning  daily  wages 
sufficient  to  prevent  himself  and  his  wife 
from  becoming  public  charges,  and  both 
were  strong,  healthy,  and  intelligent,  it 
was  held  that  the  relator  was  also  enti* 
tied  to  enter.  U.  S.  v.  Redfem,  (1910) 
180  Fed.  600. 

Detention  of  injured  seaman  in  hospital. 
—  An  alien  seaman  injured  aboard  a 
British  vessel,  and  sent  ashore  to  a  hos- 
pital for  treatment  through  the  British 
consul,  cannot  be  detained  by  the  hospital 
authorities  against  his  wish,  on  the 
ground  that  he  is  not  cured  and  is  liable 
to  become  a  public  charge*,  and  that  the 
consul  directed  his  detention  until  he 
was  cured  so  that  he  might  be  returned  to 
the  port  from  which  he  came,  and  he  will 
be  discharged  on  habeas  corpus.  ITiis 
case  was  imder  the  correspondmg  section 
of  the  Act  of  1903.  In  re  Carlscn,  ( 1904) 
130  Fed.  379. 

For  evidence  held  insufficient  to  sup- 
port a  finding  that  an  alien  was  likely  to 
become  a  public  charge,  see  Greenwood  v, 
Frick,  (C.  C.  A.  6th  Cir.  1916)  233  Fed. 
629,  147  C.  C.  A.  437. 

VI.  Persons  Committing  Crime  Involv- 
ing Moral  Turpitude 

Time  of  admission  of  guilt. —  The  pro- 
vision of  this  section,  excluding  persons 
who  admit  having  committed  a  crime 
involving  moral  turpitude,  applies  to 
admissions  made  after  entry  into  the 
country  as  well  as  prior  to  entry.  U.  S.  v. 
Williams,  (C.  C.  A.  2d  Cir.  1912)  200 
Fed.  638,  118  C.  C.  A.  632. 

Conviction  of  crime  in  foreign  country 
after  admission. —  The  provisions  of  this 
section  excluding  from  admission  persons 
"who  have  been  convicted  of  or  admit 
having  committed  a  felony  or  other  crime 
or  misdemeanor  involving  moral  turpi- 
tude," and  of  section  20  requiring  the 
deportation  of  any  alien  who  shall  enter 
the  United  States  in  violation  of  law,  do 
not  authorize  the  deportation  of  an  alien 
because  of  his  conviction  of  a  felony  in 
the  country  from  which  he  came  after 
his  admission  into  the  United  States, 
Ea  p.  Koerner,   (1909)   176  Fed.  478. 
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Convicts. —  "  The  relators,  hj  their  own 
admission,  were  found  guilty  m  the  coun- 
try from  which  they  came  of  an  assault 
with  a  deadly  weapon.  They  were  sen- 
tenced to  two  and  four  months'  imprison- 
ment, respectively,  and  have  served  their 
terms.  Tney  are  clearly  convicts,  within 
the  meaning  of  the  Act  regulating  im- 
migration." This  case  was  under  the 
corresponding  section  of  the  Act  of  1891. 
In  re  Aliano,   (1890)   43  Fed.  617. 

Moral  turpitude.— In  U.  S.  v.  Uhl, 
(S.  D.  N.  Y.  1913)  203  Fed.  152,  which 
was  a  habeas  corpus  proceeding,  it  ap- 
peared that  the  petitioner  was  an  alien 
seeking  admission  to  this  country  and  it 
was^  established  before  the  immigration 
officials  that  he  had  been  convicted  in 
England  of  the  offense  of  criminal  libel  in 
that  he  had  published  defamatory  state- 
ments regarding  the  king.  Tlie  officials 
went  further,  examined  the  report  of  the 
proceedings  at  the  trial  and  determined 
therefrom  that  the  acts  of  the  petitioner 
involved  moral  turpitude.  Thereupon  they 
found  that  he  had  been  convicted  of  « 
crime  embracing  it  and  ordered  his  ex- 
clusion. It  was  held  that  this  was  error, 
as  the  offense  did  not,  in  its  inherent 
nature,  involve  moral  turpitude  and  the 
petitioner  was  therefore  released  from  cus- 
tody. The  court  said :  "  In  determining 
whether  aliens  are  entitled  to  admission, 
the  immigration  authorities  act  in  an 
administrative  and  not  in  a  judicial 
capacity.  They  must  follow  definite 
standards  and  apply  general  rules.  Con- 
sequently, in  classifying  offenses  I  think 
that  they  must  designate  as  crimes  involv- 
ing moral  turpitude  those  which  in  their  . 
inherent  nature  include  it.  Their  func- 
tion is  not,  as  it  seems  to  me,  to  go  behind 
judgments  of  conviction  and  determine 
with  respect  to  the  acts  disclosed  by  the 
testimony  the  questions  of  purpose,  motive 
and  knowledge  which  are  often  determi- 
native of  the  moral  character  of  acts. 
Besides,  the  testimony  is  seldom  available, 
and  to  consider  it  in  one  case  and  not  in 
another  is  to  depart  from  uniformity  of 
treatment.  In  my  opinion  when  it  has 
been  shown  that  an  immigrant  has  been 
convicted  of  a  crime,  the  only  duty  of  the 
administrative  officials  is  to  determine 
whether  that  crime  should  be  classified 
as  one  involving  moral  turpitude,  accord- 
ing to  its  nature  and  not  according  to  the 
particular  facts  and  circumstances  accom- 
panying a  commission  of  it.  I  do  not 
think  the  immigration  law  intends  that 
where  two  aliens  are  shown  to  have  been 
convicted  of  the  same  kind  of  crime,  the 
authorities  should  inquire  into  the  evi- 
dence upon  which  they  were  convicted  and 
admit  the  one  and  exclude  the  other.  It 
is  true  that  if  they  do  not  take  such 
course  some  aliens  who  have  been  con- 
victed of  like  crimes  may  be  excluded  al- 
though their  particular  acts  evidence  no 
immorality  and  that  some  who  have  been 


convicted  of  slight  offenses  may  be  ad- 
mitted although  the  facts  surrounding 
their  commission  may  be  such  as  to  indi- 
cate moral  obliquity.  But  such  results 
always  follow  the  use  of  fixed  standards 
and  such  standards  are,  in  my  opinion, 
necessary  for  the  efficient  administration 
of  the  immigration  laws." 

A  conviction  under  a  charge  of  having 
maliciously  published  a  defamatory  libe 
does  not  involve  such  moral  turpitude  as 
to  exclude  an  alien.  U.  S.  v,  Uhl,  (C.  C. 
A.  2d  Cir.  1914)  210  Fed.  860,  127  C. 
C.  A.  422. 

Various  lapses  from  virtue,  not  amount- 
ing to  prostitution,  are  not  such  mis- 
demeanors involving  moral  turpitude  as 
will  exclude  an  alien  woman  in  the  ab- 
sence of  proof  that  any  law  was  violated 
by  her  In  the  commission  of  such  acts. 
Eof  p.  Isojoki,  (N.  D.  Cal.  1915)  222  Fed. 
151. 

Evidence.—  In  U.  S.  v.  Williams,  (S.  D. 
N.  Y.  1913)  203  Fed.  165,  which  was  % 
case  involving  the  right  of  Oipriana 
Castro,  late  president  of  Venezuela,  to 
enter  this  country,  the  court  said :  "  The 
board  of  special  inquiry  has  held,  and  its 
decision  has  been  affirmed  upon  appeal  to 
the  Secretary  of  Commerce  and  Labor, 
that  Gen.  Castro  shall  be  excluded  because 
he  has  admitted  the  commission  of  a  crime 
involving  moral  turpitude,  viz.,  the  murder 
of  Gen.  Paredes,  and  therefore  falls  within 
the  excluded  class  of  *  persons  who  have 
been  convicted  of  or  aamit  having  com- 
mitted a  felony  or  other  crime  or  mis- 
demeanor involving  moral  turpitude.'  It 
is  to  be  noted  that  Congress  has  required 
in  respect  to  this  particular  class  of  aliens 
proof  of  a  specified  kind  and  no  other, 
viz.,  either  a  conviction  in  the  country 
where  the  crime  was  committed  or  an 
admission  by  the  alien.  There  is  no  pre- 
tense of  any  conviction,  and  I  think  ordi- 
nary proof  is  not  sufficient.  Testimony 
of  unimpeached  eye-witnesses  that  they 
had  seen  Gen.  Castro  kill  Gen.  Paredes 
with  his  own  hand  in  cold  blood  would 
not  only  be  insufficient,  but  would  be 
wholly  incompetent.  Therefore  telegrams 
passing  between  the  state  department  and 
its  representatives  at  Caracas  upon  which 
the  board  relied  are  not  evidence  whatever 
to  connect  Gen.  Castro  with  the  death  of 
Gen.  Paredes.  When  examined  before  the 
special  board,  he  had  the  right  to  insist 
that  the  proof  on  this  point  be  restricted 
to  that  required  by  the  act,  viz.,  his  own 
admission.  This  provision  must  have  been 
intended  as  a  limitation  upon  the  power 
of  the  immigration  authorities.  It  de- 
prives them  of  the  right  to  try  the  ques- 
tion of  guilt  at  all.  So  it  is  a  privilege 
to  aliens  because  it  insures  them  against 
any  such  trial.  This  privilege  is  entirely 
taken  away  if  an  admission  may  be  rested 
upon  presumptions  arising  from  the  alien's 
refusing  to  answer  questions  on  the  sub- 
ject when  under  examination.    I  think  the 
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act  contemplates  an  explicit  and  volun- 
tary admission.'' 

EcBclusive  power  is  given  the  immigra- 
tion  officiale  to  determine  what  is  satis- 
factory evidence  under  this  section.  U.  S. 
17.  Rodgers,  (G.  G.  A.  3d  Gir.  1911)  191 
Fed.  970,  112  C.  C.  A.  382. 

Proof  that  an  alien,  prior  to  his  immi- 
gration, committed  a  single  act  of  forni- 
cation or  adultery  in  the  country  from 
which  he  emigrated,  was  held  to  be  insuffi- 
cient to  justify  his  deportation  as  an 
alien  having  been  convicted  of  or  having 
admitted  committing  a  felony  or  other 
crime  or  misdemeanor  involving  moral  tur- 
pitude. U.  S.  V.  Sibray,  (1910)  178  Fed. 
144. 

For  evidence  held  insufficient  to  support 
a  finding  that  an  alien  had  been  convicted 
of  an  offense  involving  moral  turpitude, 
see  Greenwood  v.  Frick,  (C.  C.  A.  6th  Cir. 
1916)   233  Fed.  629,  147  C.  C.  A.  437. 

Effect  of  pardon. —  Gonsidering  the  pro- 
vision of  the  Act  of  1875  prohibiting  the 
immigration  of  convicts,  the  Attorney- 
G«neral  ruled  that  the  statute  did  not 
forbid  the  entry  of  one  who  had  been 
found  guilty  of  embezzlement  and  sen- 
tenced to  imprisonment,  had  served  a 
portion  of  the  sentence,  and  been  par- 
doned. The  same  effect —  t^at  it  blots 
out  the  offense  —  must  be  given  to  a  par- 
don by  a  foreign  state  of  an  offense 
within  its  jurisdiction  as  would  be  given 
to  a  pardon  in  this  country.  (1885)  18 
Op.  Atty.-Gen.  239. 

VII.  Pbostitutes  or  Persons  Attempt- 
ing TO  Bring  Them  in 

Persons  ''procuring  or  attempting  to 
bring  in  prostitutes,"  etc.-^  "  Section  2  de- 
clares that  certain  classes  of  aliens  shall 
be  excluded  from  admission  into  the 
United  States,  and  among  them  *  persons 
who  procure  or  attempt  to  bring  in  prosti- 
tutes or  women  or  girls  for  the  purpose  of 
prostitution  or  for  any  other  immoral  pur- 
pose.' This  section  applies  only  where  an 
alien  brings  .in  a  woman  or  girl  for  the 
purpose  indicated.  It  does  not  declare 
that  the  woman  or  girl  need  be  an  alien." 
Lewis  V.  Frick,  (1914)  233  U.  S.  291,  34 
S.  Gt.  488,  58  U.  S.  (L.  ed.)  967,  affirming 
(G.  G.  A.  6th  Gir.  1912)  195  Fed.  693, 
116  G.  G.  A.  493. 

Prostitute  —  wife  of  citizen. — Wliere  an 
alien  female  was  found  practicing  prosti- 
tution in  the  United  States  within  three 
years  after  her  entry,  it  was  held  that  she 
was  subject  to  deportation  though  her 
status  at  the  time  of  entry  as  the  wife  of 
a  citizen  of  the  United  States  entitled  her 
to  enter.  Looe  Shee  v.  North,  (1909)  170 
Fed.  566,  95  G.  G.  A.  646. 

Evidence  of  prostitution. —  Evidence 
that  an  alien  female  was  found  practicing 
prostitution  within  three  years  after  her 
entry  was  held  to  be  evidence  that  she  was 
a  prostitute  when  she  entered  the  United 


States,  and  was  therefore  subject  to  de- 
portation as  provided  by  this  Act.  L*oe 
Shee  f?.  North,  (1909)  170  Fed.  566,  05 
G.  G.  A.  646. 

For  evidence  held  insufficient  to  estab- 
lish the  offense  of  prostitution,  see  Ghan 
Kam  17.  U.  S.,  (G.  G.  A.  9th  Gir.  1916) 
232  Fed.  855,  147  G.  G.  A.  437,  reversing 
(G.  G.  A.  9th  Cir.  1916)  230  Fed.  990, 
145  G.  G.  A.  184. 

For  evidence  held  sufficient  to  warrant 
a  finding  by  the  department  that  an  alien 
woman  was  a  prostitute,  see  Chu  Tai 
Xgan  r.  Backus,  (G.  C.  A.  9th  Gir.  1915) 
226  Fed.  446,  141  G.  G.  A.  276. 


VIII.  Persons   Solicited  to  Migbats 

Contract  of  employment  unnecessary. — 

The  classes  of  aliens  excluded  by  this  sec- 
tion include  aliens  solicited  or  induced 
to  immigrate  by  reason  of  offers  or  prom- 
ises, even  if  there  is  no  contract  of  em- 
ployment.    (1907)   26  Op.  Atty.-Gen.  410. 

Passage  paid  by  state. —  The  payment 
of  passage  money  of  immigrants  by  a  state 
with  its  funds  is  not  prohibited  by  this 
section,  but  its  payment  with  funds  con- 
tributed by  any  society  or  association  ren- 
ders the  immigrant  liable  to  exclusion, 
even  though  the  payment  be  made  through 
the  agency  of  the  state  or  its  officers,  and 
although  the  immigrant  would  otherwise 
be  entitled  to  admission.  The  same  prohi- 
bition does  not  extend,  however,  to  the 
payment  of  passage  money  by  individuals, 
whether  directly  through  the  agency  of  a 
state,  provided  their  action  is,  and  is 
shown  to  be,  in  good  faith  individual,  and 
not  attended  by  such  combination  or  con- 
cert of  action  as  would  make  it  substan- 
tiallv  the  act  of  an  association  or  a 
society.     (1907)  26  Op.  Atty.-Gen.  199. 

Promise  of  emplojonent  by  state  officer. 
— An  alien  who  arrived  at  New  Orleans 
from  Guba  on  Aug.  5,  1907,  his  passage 
money  having  been  paid  by  an  agent  of 
the  Louisiana  State  Board  of  Agriculture 
and  Immigration  out  of  funds  appropri- 
ated by  that  state,  the  agent  having  as- 
sured the  alien  of  employment  upon  his 
arrival,  which  assurance  operated  as  a 
material,  if  not  the  principal,  inducement 
to  his  immigration,  the  expectation  being 
that  the  employer  would  loan  the  alien 
the  sum  so  advanced  for  the  reimburse- 
ment of  the  state,  was  held  not  to  be  enti- 
tled to  admission  to  the  United  States. 
(1907)  26  Op.  Atty.-Gen.  410. 

"Contract  laborer."— In  U.  S.  v, 
Dwight  Mfg.  Co.,  (D.  G.  Mass.  1913)  210 
Fed.  74,  where  it  appeared  the  defendant 
was  accused  of  assisting  or  encouraging 
an  alien's  migration  by  publishing  an 
advertisement  in  Manchester,  England, 
which  held  out  to  first  class  weavers  the 
prospect  of  wages  ranging  in  amount  be- 
tween specified  limits,  to  be  earned  by 
working  for  the  defendant  at  Baltic,  Gonn., 
the  court,  in  holding  that  the  declaration 
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sufficiently  charged  an  offer  of  employ- 
ment, so  as  to  make  such  alien  a  "con- 
tract laborer"  within  this  section,  said: 
"An  opinion  is  quoted  rendered  to  the 
President  in  1909  by  the  then  Attorney 
General  (27  Op.  Atty.-Gen.  479)  in  which 
it  is  pointed  out  that  the  provisions  of 
the  Act  of  1907  were  passed  because  .the 
courts  had  so  construed  previous  acts  as 
to  require,  in  order  to  prove  an  alien  a 
'contract  laborer,'  proof  that  he  came  in 
pursuance  of  a  completed  contract  pre- 
viously entered  into  with  him,  and  that 
Congress,  regarding  this  as  a  defect,  evi- 
dently intended  to  remedy  it.  It  was  said  : 
*The  meaning  of  the  words  added  in  the 
act  of  1907  does  not  require  that  their 
effect  be  given  greater  force  than  to  cure 
the  defect  in  the  previous  law,  which  it 
was  the  manifest  purpose  of  the  amend- 
ment to  remedy;  and  the  statute  as  thus 
amended  could  very  properly  be  construed 
to  prohibit  only  an  offer  or  promise  of 
employment  which  is  of  sucli  definite  char- 
acter that  an  acceptance  thereof  would 
constitute  a  contract.'  But  the  facts  upon 
which  this  opinion  was  rendered  did  not 
present  a  case  in  which  there  was  or  was 
to  be  any  offer  or  promise  of  employment 
to  any  of  the  aliens  concerned,  and  their 
immigration  was  to  be  induced  only  by 
representations  of  the  resources  of  Ha- 
waii and  the  industrial  conditions  there 
existing.  No  court  appears  as  yet  either 
to  have  adopted  or  disapproved  the  con- 
struction suggested  by  the  above  opinion. 
The  .former  acts  did  not  make  an  alien  a 
'contract  laborer/  and  thereby  put  him 
into  the  excluded  class,  unless  he  was 
under  or  came  to  this  country  under  a 
contract  The  present  act  makes  him  a 
'  contract  laborer  *  or  not,  according  to 
the  moving  cause  of  his  coming.  Not 
only  an  agreement  with  him  to  perform 
labor  in  this  country,  but  also  an  offer 
or  promise  of  employment  to  perform  such 
labor,  are  to  make  him  a  *  contract  la- 
borer,* if  by  such  offer  or  promise  he  has 
been  induced  to  migrate,  or  solicited  to 
migrate;  as  well  as  if,  in  consequence  of 
such  agreement,  he  has  been  induced  or 
solicited  to  migrate.  A  penal  statute  like 
this  is  indeed  to  be  strictly  construed,  yee 
the  language  actually  used  by  Congress 
must  be  interpreted  according  to  its  fair 
and  obvious  meaning.  If,  as  this  decla- 
ration alleges,  the  aliens  named  were  in 
fact  induced  to  migrate  by  offers  no  more 
specific  as  to  terms  and  conditions, 
amounts  to  be  paid,  the  character  ojf  the 
labor,  or  the  terms  of  payment,  than  the 
offers  described  as  above,  I  do  not  think 
the  court  could  properly  say  that  they 
were  not  '  contract  laborers '  within  the 
act;  nor  do  I  see  how  the  court  can  prop- 
erly say  that  offers  made  in  the  terms  al- 
leged could  not  have  induced  any  of  them 
to  migrate."  See  also  U.  S.  v.  D wight 
Mfg.  Co.,  (D.  C.  Mass.  1913)  210  Fed.  79, 


and  U.  S.  f>.  Dwight  Mfg.  Co.,  (D.  C. 
Mass.  1913)   210  Fed.  81. 

Deportation  of  contract  laborers. — 
Neither  the  Immigration  Act  of  1903 
nor  this  section  authorizes  the  deporta- 
tion as  a  contract  laborer  of  an  alien 
who  entered  the  United  States  before  the 
later  Act  took  effect;  the  former  contain- 
ing no  provision  whatever  in  that  regard, 
and  the  latter,  while  making  such  pro- 
vision, also  expressly  providing,  in  section 
28,  that  it  shall  not  be  construed  to  affect 
"  any  act,  thing,  or  matter  .  .  .  done  or 
existing  "  at  the  time  of  its  taking  effect, 
but  that  the  same  shall  be  governed  by 
prior  laws,  which  are  continued  in  force 
for  that  purpose.  Botis  v.  Davies,  ( 1909 ) 
173  Fed.  998. 

An  alien  upon  promise  to  employ  him 
on  arrival  in  this  country  at  stipulated 
wages  in  a  definite  occupation,  made  by 
one  who  advanced  him  money  for  his  pas- 
sage, Secured  by  mortgage  on  his  property, 
and  who  accompanied  him  on  his  journey, 
came  to  this  country,  went  to  work  for 
such  person  at  the  stipulated  wages  and 
designated  occupation,  repaid  the  advance 
out  of  his  wages,  and  continued  in  the 
employment  of  the  person  who  made  the 

gromise  and  advance  for  a  year.  It  was 
eld  that  he  was  a  contract  laborer,  ex- 
pressly excluded  by  this  section.  Ew  p. 
George,    (1910)     180.  Fed.    786. 

Lithographic  artists  as  contract  laborers. 
—  In  (1907)  26  Op.  Atty.-Gen.  284,  it  was 
held  that  two  lithographic  artists,  who 
came  to  the  United  States  in  pursuance 
of  a  contract  of  employment  entered  into 
with  the  American  Lithographic  Com- 
pany, of  New  York,  their  passage  being 
prepaid  by  that  company,  and  who  had 
been  excluded  upon  the  ground  that  their 
admission  would  be  in  violation  of  this 
section  relating  to  contract  labor,  should 
be  admitted,  it  being  shown  beyond  rea- 
sonable doubt  that  there  was  not  a  suffi- 
cient number  of  lithographic  artists  in  the 
country  to  meet  the  demands  of  business. 

Superintendent  of  lumbering  company. 
— An  alien  induced  to  come  to  the  United 
States  by  promise  of  employment  as 
superintendent  of  a  lumbering  company, 
conditioned  that  he  must  be  a  competent 
wooderman,  logger,  and  mill  man,  and  a 
first-class  mechanic,  does  not  come  within 
the  provisions  of  this  section,  provided 
the  agreement  does '  not  require  him  to 
perform  manual  labor.  The  provisions 
of  the  statute  are  limited  to  manual 
labor,  skilled  or  unskilled.  (1909)  27 
Op.  Atty.-Gen.  383. 

A  contract  to  work  as  a  chemist  on  a 
sugar  plantation  in  Louisiana  is  not  a 
contract  to  perform  labor  or  service  as 
prohibited  by  this  statute  (Act  of  188.5). 
U.  S.  V.  Laws,  (1896)  163  U.  S.  258,  16 
S.  Ct  998,  41  U.  S.   (L.  ed.)   151. 

An  under  coachman,  who  does  no  work 
on  the  farm,  or  in  the  garden,  or  in  the 
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dairy,  but,  under  the  direction  of  his  em- 
ployer's family,  performs  servioes  which 
minister  exclusively  to  their  personal 
comfort  and  enjoyment,  is  employed 
"strictly  as  a  personal  or  domestic  serv- 
ant." This  case  was  under  the  Act  of 
1885.    In  re  Howard,  (1894)  63  Fed.  263. 

Learned  profession. —  Expert  account- 
ants are  not  members  of  a  recognized 
learned  profession  within  the  meaning  of 
the  exception  in  this  Act.  In  re  Ellis, 
(1903)   124  Fed.  637. 

A  milliner  was  held  not  to  be  a  ''pro- 
fessional artist ''  within  the  meaning  of 
the  corresponding  section  of  the  Act  of 
1885.  U.  S.  V.  Thompson,  (1889)  41  Fed. 
28. 

A  contract  to  labor  as  a  farm  serrant 
or  dairyman  does  not  bring  an  immigrant 
within  the  exception  that  the  statute  shall 
not  apply  to  persons  employed  strictly  as 
personal  or  domestic  servants.  This  case 
was  under  the  Act  of  1885.  In  re  Cum- 
mings,  (1887)  32  Fed.  75. 

New  industry. —  The  Act  of  1886  ex- 
empted skilled  workmen  engaged  upon  a 
new  industry.  Under  that  provision  the 
manufacture  of  fine  lace  curtains  not  be- 
gun before  the  McKinley  Tariff  Law  of 
1890,  and,  according  to  the  testimony,  not 
firmly  established  at  the  time  of  trial  of 
one  indicted  on  the  charge  of  importing 
contract  labor  contrary  to  law,  was  held 
to  be  a  new  industry.  This  decision  was 
under  the  Act  of  1885.  U.  S.  v.  Bromiley, 
(1893)  68  Fed.  564. 

The  manufacture  of  "  French  silk  stock- 
ings," being  a  product  differing  in  appear- 
ance, in  certain  useful  qualities,  and,  to 
some  extent,  in  the  method  of  manufac- 
ture, from  anything  theretofore  made,  is 
to  be  called  a  new  mdustry.  The  statute 
(provision  in  the  Act  of  1886,  exempting 
skilled  workmen  employed  upon  a  new  in- 
dustry) intends  to  except  from  the  pen- 
alty therein  denounced  the  manufacture  of 
any  strictly  new  product,  whether  it  be 
or  be  not  included  within  a  ffeneral  class 
of  goods  before  produced.  U.  S.  c.  lle- 
Callum,  (1891)  44  Fed.  746. 

IX.  Children 
Children  of  naturalized  parents. — 
Under  Act  of  March  2,  1907,  ch.  2534, 
I  5,  34  Stat.  L.  1229  (title  Citizenship), 
providing  that  a  child  born  without  the 
United  States  of  alien  parents  shall  be 
deemed  a  citizen  by  virtue  of  the  natural- 
ization of  the  parent  taking  place  during 
the  minoritv  of  the  child,  provided  that 
the  citizenship  of  such  child  shall  begin 
when  he  begins  to  reside  permanently  in 
the  United  States,  until  a  minor  child  of 
a  naturalized  parent  has  begun  to  reside 
permanently  in  the  United  States  he  is  an 
alien,  and  he  cannot  begin  so  to  reside 
if  he  belongs  to  a  class  of  aliens  debarred 


from  entrv,  and  the  naturalization  of  a 
father  will  not  permit  his  minor  child 
bom  abroad,  and  remaining  in  the  coun- 
try of  his  nativity  until  after  the  natural- 
ization, to  come  into  the  United  States 
if  prohibited  from  entering  by  Act  of  Feb. 
20,  1907,  ch.  1134,  given  in  the  text,  ex- 
cluding from  admission  into  the  United 
States  persons  belonging  to  enumerated 
classes.  U.  S.  v,  Rodgers,  (CCA.  1911) 
185  Fed.  334,  107  C  C  A.  452,  affirmed 
(1910)    182  Fed.  274, 

Bond  under  section  2  for  admission  of 
alien  children. —  The  fact  that  this  section 
contains  no  direct  provision  for  a  bond  for 
the  admisaion  of  alien  children  under  the 
age  of  16  years  does  not  preclude  the 
acceptance  of  a  bond  for  such  purpose. 
The  section  provides  for  the  admission  of 
such  children  when  accompanied  by  one 
or  both  parents  at  the  discretion  of  the 
Secretary  of  Labor.  And  in  the  exercise 
of  that  discretion  he  clearly  would  have 
authority  to  condition  their  admission 
upon  the  giving  of  a  bond  conditioned  on 
their  attendance  at  public  school  until  16 
years  of  age,  that  none  of  them  during 
said  period  should  perform  any  work  in- 
terfering with  such  school  attendance,  that 
a  quarterly  report  should  be  made  to  the 
commissioner  of  immigration  and  that 
none  of  the  children  should  become  a  pub- 
lic charge.  Illinois  Surety  Co.  v,  U.  S., 
(C  C  A.  2d  Cir.  1916)  229  Fed.  527,  143 
C  C  A.  595  J  Illinois  Surety  Co.  i'.  U.  S., 
(C  C  A.  2d  Cir.  1916)  229  Fed.  533,  143 
C  C.  A.  601. 

X.  BxTBDSN  OF  Paoov 

Rule  stated. —  The  burden  is  upon  the 
immigration  authorities  to  show  that 
any  alien  denied  the  right  to  enter  does 
fall  within  one  of  these  exceptions  to  the 

Ceral  privilege.  Although  an  alien  who 
not  yet  entered  may  not  enjoy  the 
constitutional  guaranties  of  citizens,  he  has 
rights  under  this  law  which  must  be  re- 
spected. U.  S.  V.  WilUams,  (S.  D.  N.  Y. 
1913)   203  Fed.  155. 

While  the  payment  of  an  immigrant's 
passage  out  of  state  funds  does  not  itself 
require  his  exclusion,  yet  such  payment 
operates  to  throw  upon  the  immigrant  the 
burden  of  showing  that  he  does  not  come 
within  any  of  the  otherwise  excluded 
classes,  such  as  paupers,  etc,  specifically 
excluded  by  the  Act.  (1907)  26  Op.  Atty.- 
Gen.  410.  " 

Under  this  section  a  person  whose  pas- 
sage is  paid  by  another  must  be  prepared 
to  show,  not  merely  that  he  does  not  come 
within  any  of  the  categories  of  immi- 
grants to  be  excluded,  but  also  that  his 
passage  was  not  paid,  directly  or  indi- 
rectly, by  a  corporation,  association,  so- 
ciety, municipality,  or  foreign  government. 
(1907)  26  Op.  Atty.-Gen.  199. 
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Sec.  3.  [Importation  of  aliens  for  prostitation  or  other  immoral  pur- 
pose—  punishment  —  deportation  —  attempts  to  retnm  —  testimony  of 
husband  or  wife.]  That  the  importation  into  the  United  States  of  any 
alien  for  the  purpose  of  prostitution  or  for  any  other  immoral  purpose  is 
hereby  forbidden;  and  whoever  shall,  directly  or  indirectly,  import,  or 
attempt  to  import,  into  the  United  States,  any  alien  for  the  purpose  of 
prostitution  or  for  any  other  immoral  purpose,  or  whoever  shall  hold  or 
attempt  to  hold  any  alien  for  any  such  purpose  in  pursuance  of  such  illegal 
importation,  or  whoever  shall  keep,  maintain,  control,  support,  employ,  or 
harbor  in  any  house  or  other  place,  for  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose,  in  pursuance  of  such  illegal  importation,  any 
alien,  shall,  in  every  such  case  be  deemed  guilty  of  a  felony,  and  on  con- 
viction thereof  be  imprisoned  not  more  than  ten  years  and  pay  a  fine  of 
not  more  than  five  thousand  dollars.  Jurisdiction  for  the  trial  and  punish- 
ment of  the  felonies  hereinbefore  set  forth  shall  be  in  any  district  to  or  into 
which  said  alien  is  brought  in  pursuance  of  said  importation  by  the  person 
or  persons  accused,  or  in  any  district  in  which  a  violation  of  any  of  the 
foregoing  provisions  of  this  section  occur.  Any  alien  who  shall  be  found 
an  inmate  of  or  connected  with  the  management  of  a  house  of  prostitution 
or  practicing  prostitution  after  such  alien  shall  have  entered  the  United 
States,  or  who  shall  receive,  share  in,  or  derive  benefit  from  any  part  of  the 
earnings  of  any  prostitute ;  or  who  is  employed  by,  in,  or  in  connection  with 
any  house  of  prostitution  or  music  or  dance  hall  or  other  place  of  amuse- 
ment or  resort  habitually  frequented  by  prostitutes,  or  where  prostitutes 
gather,  or  who  in  any  way  assists,  protects,  or  promises  to  protect  from 
arrest  any  prostitute,  shall  be  deemed  to  be  unlawfully  within  the  United 
States  and  shall  be  deported  in  the  manner  provided  by  sections  twenty 
and  twenty-one  of  this  Act.  That  any  alien  who  shall,  after  he  has  been 
debarred  or  deported  in  pursuance  of  the  provisions  of  this  section,  attempt 
thereafter  to  return  to  or  to  enter  the  United  States  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  imprisoned  for  not  more  than  two  years. 
Any  alien  who  shall  be  convicted  under  any  of  the  provisions  of  this  section 
shall,  at  the  expiration  'of  his  sentence,  be  taken  into  custody  and  returned 
to  the  country  whence  he  came,  or  of  which  he  is  a  subject  or  a  citizen  in 
the  manner  provided  in  sections  twenty  and  twenty-one  of  this  Act.  In 
aU  prosecutions  under  this  section  the  testimony  of  a  husband  or  wife  shall 
be  admissible  and  competent  evidence  against  a  wife  or  husband.  [34 
Stat.  L.  899,  as  amended  by  36  Stat.  L.  264.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  March  26,  1010,  ch. 
12S,  I  2,  36  Stat.  L.  264.    As  originally  enacted  it  was  as  follows: 

**  Sec.  3.  That  the  importation  into  the  United  States  of  any  alien  woman  or  girl  for 
the  purpose  of  prostitution,  or  for  any  other  immoral  purpose,  is  hereby  forbidden ;  and 
whoever  shall,  directly  or  indirectly,  import,  or  attempt  to  import,  into  the  United 
States,  any  alien  woman  or  girl  for  the  purpose  of  prostitution,  or  for  any  other 
immoral  purpose,  or  whoever  shall  hold  or  attempt  to  hold  any  alien  woman  or  girl 
for  any  such  purpose  in  pursuance  of  such  illegal  importation,  or  whoever  shall  keep, 
maintain,  control,  support,  or  harbor  in  any  house  or  other  place,  for  the  purpose  of 
prostitution,  or  for  any  other  immoral  purpose,  any  alien  woman  or  girl,  within  three 
years  after  she  shall  have  entered  the  United  States,  shall,  in  every  such  case,  be 
deemed  guilty  of  a  felony,  and  on  conviction  thereof  be  imprisoned  not  more  than  five 
years  and  pay  a  fine  of  not  more  than  five  thousand  dollars;  and  any  alien  woman  or 
girl  who  shall  be  found  an  inmate  of  a  house  of  prostitution  or  practicing  prostitution, 
at  any  time  within  three  years  after  she  shall  have  entered  the  United  States,  shall 
be  deemed  to  be  unlawfully  within  the  United  States  and  shall  be  deported  as  providecf 
by  sections  twenty  and  twenty-one  of  this  Act."    [S4  BtaU  L.  899.} 
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See  the  notes  to  R.  8.  sec.  2164,  supra,  n.  032,  and  section  1  of  this  Act,  supra,  p.  637. 

Somewhat  similar  provisions  were  maae  by  the  Act  of  March  3,  1875,  ch.  141,  |  3, 
18  Stat.  L.  477,  which  were  superseded  b^  the  Act  of  March  3,  1903,  ch.  1012,  §  3,  32 
Stat.  L.  1214,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 


Constitutionality. —  In  Zakonaite  v. 
Wolf,  (1912)  226  U.  S.  272,  33  S*.  Ct.  31, 
57  U.  S.  (L.  ed.)  218,  the  constitution- 
ality of  this  section  was  attacked  because 
violative  of  the  guaranties  that  no  per- 
son shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  and 
that  in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of 
the  state  and  district  wherein  the  crime 
shall  have  been  committed,  as  contained 
in  the  Fifth  and  Sixth  Amendments.  The 
court,  in  sustaining  the  constitutionality 
of  the  section,  said:  ''As  to  the  first 
point,  an  examination  of  the  evidence 
upon  which  the  order  of  deportation 
was  based  convinces  us  that  it  was 
adequate  to  support  the  secretary's  con- 
clusion of  fact.  That  being  so,  and 
the  appellant  having  had  a  fair  hearing, 
the  findings  are  not  subject  to  review  by 
the  courts.  With  respect  to  the  second  point 
little  more  need  b«>  said.  It  is  entirely 
settled  that  the  authority  of  Congress  to 
prohibit  aliens  from  coming  within  the 
tlnited  States  and  to  regulate  their  com- 
ing includes  authority  to  impose  condi- 
tions upon  the  performance  of  which  the 
continued  liberty  of  the  alien  to  reside 
within  the  bounds  of  this  country  may  be 
made  to  depend;  that  a  proceeding  to 
enforce  such  regulations  is  not  a  criminal 
prosecution  within  the  meaning  of  the 
Fifth  and  Sixth  Amendments;  that  such 
an  inquiry  may  be  properly  devolved  upon 
an  executive  department  or  subordinate 
ofiicials  thereof,  and  that  the  findings  of 
fact  reached  by  such  ofiicials,  after  a  fair 
though  summary  hearing,  may  constitu- 
tionally be  made  conclusive,  as  they  are 
made  by  the  provisions  of  the  Act  in 
question.  The  appellant  raises  some  other 
constitutional  objections,  viz.:  that  the 
Immigration  Act  vests  in  the  federal 
authorities  the  power  to  try  an  immi- 
grant for  a  violation  of  the  penal  laws 
of  the  state  of  which  he  has  become  a 
resident,  and  so  interferes  with  tlie  police 
powers  of  the  state;  that  the  Act  vests 
judicial  powers  in  an  executive  branch 
of  the  government;  that  it  violates  the 
constitutional  guaranty  of  the  privilege 
of  the  writ  of  habeas  corpus,  and  the  like. 
These  are  without  substance,  and  require 
no  discussion."  See  also  Choy  Gum  c. 
Bockus,  (C.  C.  A.  9th  Cir.  1915)  223  Fed. 
487,  139  C.  C.  A.  35.  In  Bugajewitz  v. 
Adams,  (1913)  228  U.  S.  585,  33  S.  Ct.  607, 
67  U.  S.  (L.  ed.)  978,  Mr.  Justice  Holmes, 
having  before  him  the  construction  and 
constitutionality  of  this  statute,  said: 
"  By  the  Act  of  February  •  20,  1907, 
c.  1134,  §  3,  34  Stat.  898,  899,  any  alien 
woman  found  practicing  prostitution 
within  three  years  after  she  should  have 


entered  the  United  States  was  to  be  de- 
ported '  as  provided  by  sections  twenty 
and  twenty-one  of  this  Act.'  This  section 
was  amended  by  the  Act  of  March  26, 
1910,  c.  128,  I  2,  and  the  limitation  of 
three  years  was  stricken  out,  but  the 
amendment  still  refers  to  SS  20,  21,  and 
orders  deportation  '  in  the  manner  pro- 
vided by'  if  20,  21.  The  b^inning  of 
these  two  sections  provides  for  the  taking 
into  custody  of  aliens  subject  to  removal, 
within  three  years  from  entry,  and  so  it 
has  been  argued  in  other  cases  that  the 
three-year  limitation  still  holds  good. 
The  construction  of  the  amendment  was 
not  relied  on  here,  but  before  we  can  deal 
with  the  constitutional  question  it  be- 
comes necessary  to  dispose  of  that  point. 
We  are  of  opinion  that  the  effect  of  strik- 
ing out  the  three-year  clause  from  S  3 
is  not  changed  by  the  reference  to  S|  20, 
21.  The  change  in  the  phraseology  of 
the  reference  indicates  the  narrowed  pur- 
pose. The  prostitute  is  to  be  deported, 
not  'as  provided'  but  'in  the  manner 
provided'  in  §§  20,  21.  These  sections 
provide  the  means  for  securing  deporta- 
tion, and  it  still  was  proper  to  point  to 
them  for  that.  .  .  .  The  attempt  to  re- 
open the  constitutional  question  must  fail. 
It  is  thoroughly  established  that  Ck>n- 
gress  has  power  to  order  the  deportation 
of  aliens  whose  presence  in  the  country 
it  deems  hurtful.  The  determination  by 
facts  that  might  constitute  a  crime  under 
local  law  is  not  a  conviction  of  crime, 
nor  is  the  deportation  a  punishment;  it 
is  simply  a  refusal  by  the  government  to 
harbor  persons  whom  it  does  not  want." 
See  also  Schwartz  v,  Adams,  (1913)  228 
U.  S.  592,  33  S.  Gt.  609,  57  U.  S.  (L.  ed.) 
980. 

The  provision  of  this  section  that  ''  any 
alien  ...  who  shall  receive,  share  in,  or 
derive  benefit  from  any  part  of  the  earn- 
ings of  any  prostitute  .  .  .  shall  'be 
deemed  to  be  unlawfully  within  the 
United  States  and  shall  be  deported,  .  .  ." 
is  not  unconstitutional  as  an  infringe- 
ment of  the  police  power  of  the  states. 
Siniscalchi  v.  Thomas,  (C.  C.  A.  6th  Cir. 
1912)    196  Fed.  701,  115  C.  C.  A.  601. 

The  provision  in  this  section  for  the 
deportation  of  any  alien  woman  who, 
after  her  immigration  into  the  United 
States,  shall  be  found  practicing  prostitu- 
tion therein,  regardless  of  the  length  of 
time  which  has  elapsed  since  her  entry, 
is  within  the  constitutional  power  of  C)on- 
gress,  and  valid.  U.  S.  r.  Wejs,  (1910) 
181  Fed.  860;  U.  S.  v.  WiUiams,  (1910) 
183  Fed.  904.  See  also  Ew  p.  Gouyet, 
(D.  C.  Mont.  1909)   176  Fed.  230. 

Validity  as  to  maintenance  of  prosti- 
tntes.—  Section  3  of  the  Act  of  1907,  a? 
originally  enacted,  made  it  an  offense  to 
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harbor  for  the  purpose  of  prostitution 
any  alien  woman  or  girl.  This  part  of 
the  Act  was  declared  unconstitutional,  as 
inimical  to  the  police  powers  of  the  state, 
in  Keller  v.  U.  S.,  (190&)  213  U.  S.  138, 
29  S.  Ct.  470,  53  U.  S.  (L.  ed.)  737,  16 
Ann.  Cas.  1066,  followed  by  Ew  p.  Gk)uyet, 
(D.  C.  Mont.  1909)  176  Fed.  230,  and 
Em  p.  Lair,  (D.  C.  Kan.  1910)  177  Fed. 
789,  reversed  (C.  C.  A.  8th  Cir.  1912) 
196  Fed.  47,  116  C.  C.  A.  49.  After  the 
decision  by  the  Supreme  Court  in  the 
Keller  case.  Congress  amended  the  Act 
by  adding  the  words  "  in  pursuance  of 
such  illegal  importation  "  and  the  amend- 
atory Act  purged  the  old  statute  of  the 
objection.  U.  S.  v.  Krsteff,  (S.  D.  111. 
1911)  186  Fed.  201;  U.  S.  v.  Tsuji 
Suekichi,  (C.  C.  A.  9th  Cir.  1912)  199 
Fed.  750,  118  C.  C.  A.  188. 

FV)r  the  purpose  of  providing  a  consti- 
tutional law,  Congress,  by  the  amendment 
of  1910,  inserted  the  additional  words 
**  in  pursuance  of  such  illegal  importa- 
tion "  evidently  with  the  idea  of  finding 
conatitutional  support  for  the  enactment 
in  the  power  of  Congress  to  regulate  the 
migration  or  importation  of  aliens.  U.  S. 
V.  Lavoie,  (W.  D.  Wash.  1910)  182  Fed. 
943. 

interpietation. —  The  words  "  or  for  any 
other  immoral  purpose  "  in  the  above  sec- 
tion are  broad  enough  to  include  the  case 
of  one  who  imports  an  alien  woman  into 
the  United  States  with  intent  that  she 
shall  live  with  him  as  his  concubine; 
and  an  indictment  omitting  any  averment 
as  to  prostitution  eo  nomine^  but  alleging 
an  importation  for  the  purpose  of  living 
in  concubinage  with  the  importer,  is  suffi- 
cient to  charge  an  offense  under  the  stat- 
ute. U.  S.  f.  Bitty,  (1908J  208  U.  S. 
393,  28  S.  Ct.  396,  52  U.  S.  (L.  ed.)  543, 
reversing   (1907)    155  Fed,  938. 

Element  of  offenses. — To  warrant  the 
conviction  of  a  defendant  charged  with  a 
violation  of  this  section  where  the  charge 
is  that  of  holding  a  woman  bo  imported 
by  the  defendant  and  another  for  the  pur- 
poses of  prostitution,  it  must  be  shown 
that  the  defendant,  either  alone  or  in  con- 
nection with  such  other,  knowingly  and 
wilfully  imported,  or  caused  to  be  im- 
ported, such  woman  for  the  purposes  of 
prostitution,  and  thereafter,  to  effect  the 
object  of  such  illegal  importation,  know- 
ingly and  wilfully  held  such  woman  for 
such  purposes.  It  is  not  necessary  that 
the  defendant  should  have  detained  such 
woman  by  physical  force,  but  it  is  suffi- 
cient to  constitute  a  holding  within  the 
meaning  of  the  statute  if  such  woman 
was  detained  for  the  purpose  of  prostitu- 
tion by  physical  means  applied  to  her 
either  directly  or  indirectly  by  defendant, 
or  by  threats,  express  or  implied,  directly 
made  to  her  by  defendant,  or  by  com- 
mandfi  made  to  her  directly  or  indirectly 
by  defendant,  and  calculated  and  operat- 
ing   to    restrain    her    freedom    of    action 


and  will.  To  warrant  a  conviction  for 
attempting  to  hold  the  same  proof  is 
required,  except  that  it  is  not  necessary 
that  the  means  used  should  have  been 
successful.  This  decision  was  under  the 
Act  of  1903.  U.  S.  r.  Giuliani,  (1906) 
147   Fed,  694. 

Immoral  purpose. —  An  indictment  for 
keeping,  maintaining,  controlling,  sun- 
porting,  or  harboring  an  alien  female 
pursuant  to  an  illegal  importation  for 
an  immoral  purpose,  alleging  that  such 
purpose  was  unlawful  cohabitation  and 
adultery,  sufficiently  charged  that  the 
purpose  was  immoral.  U.  S.  v,  Elrsteff, 
(1911)    185  Fed.  201. 

Mere  unlawful  cohabitation  within  a 
district  with  an  alien  woman  imported 
for  immoral  purposes  is  not  in  violation 
of  this  section  prohibiting  the  holding  or 
attempt  to  hold  any  alien  woman  or  girl 
for  immoral  purposes  in  pursuance  of  an 
illegal  importation;  Congress  havmg  no 
jurisdiction  to  control  the  morals  of 
alien  women  within  the  United  States 
unless  in  some  manner  connected  with 
unlawful  importation.  U.  S.  v.  Krsteff, 
(1911)    185    Fed.  201. 

An  alien  employed  as  a  cook  in  a  house 
of  prostitution  is  squarely  within  the  class 
denounced  by  this  section.  Em  p.  Loo 
Shew  Ung,  (N.  D.  Cal.  1914)  210  Fed. 
990. 

The  words  "in  any  way  assists,  protects 
or  promises  to  protect  from  arrest"  do 
not  mean  merely  in^  any  way  assists 
from  arrest,  as  by  furnishing  money  to 
escape  to  one  who  is  threatened  with 
arrest.  The  intention  of  the  statute  was 
to  declare  unlawful  the  presence  in  this 
country  of  any  alien  who  in  any  way 
assists  a  prostitute  to  practice  prostitu- 
tion, or  toward  its  practice.  Ex  p. 
Young,  (N.  D.  Wash.  1914)  211  Fed.  370. 

Effect  of  marriage  to  citizen. —  An  alien 
prostitute  who  entered  the  United  States 
and  was  found  an  inmate  of  a  house  of 
ill  fame  and  practicing  prostitution 
within  three  years  after  landing,  having 
been  since  lawfully  married  to  a  native- 
born  citizen  of  the  United  States,  is  to 
be  deemed  a  citizen,  and  cannot  be  de- 
ported under  the  immigration  laws  for 
her  conduct  previous  to  her  marriage. 
(1909)    27   Op.   Atty.-Gen.   507. 

But  the  Secretary  of  Commerce  and 
Labor  has  authority  to  consider  the  evi- 
dence connected  with  the  marriage  of  an 
alien  prostitute  to  a  citizen  of  the  United 
States,  and,  subject  to  the  principle  that 
the  validity  of  the  marriage  is  to  be 
determined  by  the  law  of  the  place  where 
the  contract  is  made,  may  deport  the 
woman  if  the  facts  justify  the  conclusion 
that  the  ceremony  was  entered  into 
merely  for  the  purpose  of  evading  the 
immigration  law,  and  with  no  intention 
on  the  part  of  the  parties  to  live  to- 
gether as  husband  and  wife.  (1909)  27 
Dp.  Atty.-Gen.  578. 
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Woman  previously  domiciled  in  United 
States. —  In  a  prosecution  for  the  impor- 
tation of  an  alien  woman  for  the  purpose 
of  prostitution,  in  violation  of  this  sec- 
tion, it  is  not  a  defense  that  such  woman 
had  previously  been  domiciled  for  a  time 
in  the  United  States  and  had  departed 
therefrom  with  the  intention  of  return- 
ing.   U.  S.  V.  Villet,  (1909)  173  Fed.  500. 

Return  after  4;emporary  absence. — 
When  an  alien  prostitute  once  steps  be- 
yond the  borders  of  the  United  States 
for  any  purpose,  however  temporary  or 
transitory,  she  has  no  right  to  return 
here  to  resume  her  illegal  calling.  Ew  p. 
Pouliot,  (E.  D.  Wash.  1912)  196  Fed. 
437. 

"Any  alien"  as  including  other  than 
woman  or  girL —  "  Section  3  prohibits  the 
importation  of  *  any  alien  *  for  the  pur- 
pose of  prostitution  or  for  any  other 
im-moral  purpose.  Of  course,  in  order  to 
constitute  an  offense  against  this  section, 
the  person  brought  in  must  be  an  alien. 
But  the  person  need  not  be  a  woman  or 
girl.  This  is  clear  from  the  changes  made 
by  Congress  in  {  3  when  amending  it 
in  1910.  The  section  as  it  stood  in  the 
1907  Act  (34  Stat.L.  898,  899,  ch.  1134) 
forbade  and  rendered  felonious  the  im- 
portation or  attempt  to  import '  any  alien 
woman  or  girl  for  the  purpose  of  pros- 
titution, or  for  any  other  immoral  pur- 
pose;' the  phrase  'alien  woman  or  girl' 
being  repeated  in  other  clauses  of  the  sec- 
tion; and  one  of  the  principal  changes 
made  in  1910  (36  Stat.  L.  263,  264,  ch. 
128)  was  to  eliminate  the  words  *  woman 
or  girl,'  so  that  now  the  section  prohibits 
the  importation  of  *  any  alien '  for  the 
purposes  referred  to,  and  declares  that 
whoever  shall  import  or  attempt  to  im- 
port '  any  alien  for  the  purpose,*  etc., 
or  shall  hold  or  attempt  to  hold  '  any 
alien '  for  any  such  purpose,  etc.,  or  shall 
keep,  etc.,  in  pursuance  of  such  illegal 
importation  *  any  alien,'  shall  be  deemed 
guilty  of  a  felony.  The  purpose  of  the 
amendment  is  not  to  be  mistaken.  More- 
over, the  offense  is  made  a  felony  irre- 
spective of  whether  it  is  committed  by 
an  alien  or  by  a  citizen  of  this  country, 
the  only  difference  being  that  by  one  of 
the  clauses  any  alien  convicted  under 
this  section  is,  after  the  expiration  of 
his  sentence,  to  be  returned  to  the  coun- 
try whence  he  came,  or  of  which  he  is  a 
subject  or  a  citizen."  Lewis  t*.  Frick, 
(1914)  233  U.  S.  291,  34  S.  Ct.  488,  58 
U.  S.  (L.  ed.)  967,  affirming  (C.  C.  A. 
6th  Cir.  1912J  195  Fed.  693,  115  C.  C.  A. 
493. 

Time  for  deportation  unlimited. — ^Under 
the  provision  in  this  amended  section 
that  "  any  alien  who  shall  be  found  an 
inmate  of  or  connected  with  the  manage- 
ment of  a  house  of  prostitution  or  prac- 
ticing prostitution  after  such  alien  shall 
have  entered  the  United  States  .  .  .  shall 
l)e   deemed  to  be  unlawfully  withip   the 


United  States  and  shall  be  deported  in 
the  manner  provided  by  sections  20  and 
21  cf  this  Act,"  there  is  no  limitation 
of  the  time  within  which  an  alien  pros- 
titute may  be  deported  to  three  years 
from  the  time  of  her  entry  as  was  the 
case  under  the  section  before  amendment, 
it  being  one  of  the  purposes  of  the 
amendment  to  abolish  such  limitation  as 
to  the  class  of  aliens  refei'red  to  therein; 
and  the  amended  section,  while  not  retro^ 
spective,  applies  to  any  alien  woman 
found  so  conducting  herself  as  to  come 
within  its  provisions  since  its  enactment, 
regardless  of  her  previous  conduct  or  of 
the  time  of  her  entry  into  the  country. 
U.  S.  V.  Weis,  (1910)  181  Fed.  860; 
U.  S.  t?.  Prentis,  (1910)  182  Fed.  894; 
U.  S.  V.  Williams,  (S.  D.  N.  Y.  1910) 
183  Fed.  904;  U.  S.  t\  North  German 
Lloyd  Steamship  Co.,  (1911)  185  Fed. 
158;  Sire  f?.  Berkshire,  (W.  D.  Tex.  1911) 
186  Fed.  967;  Ladaux  t;.  Berkshire, 
(W.  D.  Tex.  1911)  185  Fed.  971;  Chomel 
t?.  U.  S.,  (C.  C.  A.  7th  Cir.  1911)  192  Fed. 
117,  112  C.  C.  A.  461;  Ex  p.  Cardonnel, 
(N.  D.  Cal.  1912)  197  Fed.  774;  Ets  p. 
Garcia,  (N.  D.  Cal.  1913)  205  Fed.  53; 
U.  S.  i\  Czeslicki,  (M.  D.  Pa  1913)  209 
Fed.  496;  Choy  Gum  v.  Backus,  (C.  C.  A. 
9th  Cir.  1915)  223  Fed.  487,  139  C.  C.  A. 
35.  And  see  Bugajewitz  t?.  Adams,  (1913) 
228  U.  S.  585,  33  S.  Ct.  607,  57  U.  S. 
(L.  ed.)  978;  Schwartz  t?.  Adams,  (1913) 
228  U.  S.  592,  33  S'.  Ct.  609,  67  U.  S. 
(L.  ed.)   980. 

Amendment  not  retroactive. —  In  U.  S. 
V.  Tsuji  Suekichi,  (C.  C.  A.  9th  Cir. 
1912)  199  Fed.  750,  118  C.  C.  A.  188,  the 
court  said:  "It  is  perfectly  manifest, 
from  a  careful  reading  of  the  amendatory 
Act,  that  it  is  not  intended  to  be  retro- 
active. It  prescribes  that  any  alien  who 
shall  do  the  things  therein  denounced 
shall  be  deemed  to  be  unlawfully  within 
the  United  States,  looking  to  the  future. 
Then  it  provides  that  any  alien  who 
shall,  after  he  has  been  debarred  or  de- 
ported in  pursuance  of  the  provisions  of 
this  section  (section  3  of  the  Act  of 
1910),  attempt  to  return  to  or  to  enter 
the  United  States,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  any  alien  who 
shall  be  convicted  under  any  of  the  pro- 
visions of  this  section  shall  at  the  expira- 
tion of  his  sentence  be  taken  into  custody 
and  returned  to  the  coimtry  whence  he 
came,  etc.,  all  providing  with  reference 
to  future  conduct,  and  not  in  any  way 
past.  *  Words  in  a  statute  ought  not  to 
have  a  retrospective  operation,  unless  they 
are  so  clear,  strong,  and  imperative  that 
no  other  meaning  can  be  annexed  to  them, 
or  unless  the  intention  of  the  legislature 
cannot  be  otherwise  satisfied.'  Applying 
the  rule  here,  there  can  be  no  doubt  that 
it  was  not  the  intendment  of  Congress  to 
make  section  3  of  the  Act  of  1910  retro- 
active in  its  operation."  To  the  same 
•effect  see  U.  S.  v.  International  Mercantile 
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Marine  Co.,  (E.  D.  Pa.  1913)  204  Fed. 
702.  See  also  section  20  of  this  Act,  infra, 
p.  673,  and  the  notes  thereto. 

Not  retrospective  as  to  oaoTier, —  This 
section  abrogates  the  three-year  time 
limit  for  deportation  of  aliens  at  the 
expense  of  the  carrier  by  which  they  un- 
lawfully entered  as  provided  by  the  Act 
of  Maroh  3,  1903,  ch.  1012,  sections  19 
and  21,  32  Stat.  L.  1218,  but  does  not 
operate  retroactively  and  hence  does  not 
apply  to  an  alien  jjrostitute  where  the 
three-year  limit  expired  before  the  pas- 
sage of  this  amendment.  U.  S.  t\  North 
German  Lloyd  Steamship  Co.,  (1911)  186 
Fed.  672. 

Vessel  Oicner's  liahility  after  three 
years, —  The  amendment  of  1910  struck 
out  the  three-year  limitation.  When, 
therefore,  the  time  limit  for  deportation 
of  this  particular  class  of  aliens  was 
removed  and  they  were  ordered  to  be 
deported  "  in  the  manner  provided  in 
section  20,"  the  three-year  period  men- 
tioned in  the  later  section  was  to  be  dis- 
regarded for  all  purposes.  In  other 
words,  this  particular  class  is  to  be  de- 
ported at  any  time  from  the  port  of 
deportation  at  the  expense  of  the  owners 
of  the  vessel  which  brought  them  in. 
Oceanic  Steam  Nav.  Co.  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1916)  232  U.  S.  591,  146  C.  C.  A. 
549. 

Venue. —  Where  an  indictment  charged 
an  illegal  importation  into  the  United 
States  of  an  alien  woman  for  an  immoral 
purpose,  and  showed  that  the  importation 
was  complete  at  the  port  where  the  alien 
was  landed,  the  venue  was  in  that  dis- 
trict, and  could  not  be  laid  in  another 
district  to  which  accused  and  the  alien 
thereafter  went.  U.  S.  v.  Krsteff,  (1911) 
185  Fed.  201. 

In  U.  S.  t\  Lavoie,  (1910)  182  Fed.  943, 
it  appeared  that  the  accused  imported  a 
female  alien,  who  was  a  prostitute,  from 
British  Columbia  into  the  northern  dis- 
trict of  California  in  March,  1908,  visited 
her  in  San  Francisco  occasionally,  where 
she  continued  to  practice  prostitution, 
but  after  the  spring  of  1908  their  rela- 
tions were  interrupted  until  1910,  when 
defendant  again  met  her  in  Seattle,  in 
the  western  district  of  Washington,  and 
renewed  illicit  relations  with  her.  It 
was  held  that  such  relations  had  in  Wash- 
ington were  not  "  pursuant  to  the  illegal 
importation,"  there  being  no  continuity 
of  association,  and  hence  defendant  could 
not  be  convicted  of  keeping  or  maintain- 
ing in  the  Washington  district,  but  was 
only  guilty  of  importing,  for  which  he 
was  only  subject  to  prosecution  in  the 
northern  district  of  California.  See  also 
U.  S.  V.  Lair,  (C.  C.  A.  8th  Cir.  1912) 
195  Fed.  47,  115  C.  C.  A.  49,  reversing 
.  (D.  C.  Kan.  1910)  177  Fed.  789,  which 
was  a  prosecution  under  the  Act  of  1903 
after  the  Act  of  1907  became  eflfective. 


Pair  trial. —  Where  certain  alien  prosti- 
tutes on  being  arrested  in  deportation 
proceedings  were  each  granted  a  hearing 
on  the  question  of  deportation,  and  there 
voluntarily  testified,  and  each  admitted 
facts  essential  to  authorize  an  order  of 
deportation,  an  objection  that  they  were 
not  accorded  a  fair  trial  was  untenable. 
U.  S.  V.  Williams,  (S.  D.  N.  Y.  1910)  183 
Fed    904. 

Intimidation  by  inspectors. —  In  U.  S. 
V.  Williams,  (1911)  185  Fed.  598,  the 
evidence  was  held  to  show  that  aliens 
detained  pending  proceedings  for  their  de- 
portation were,  by  the  influence  of  the 
mspector  who  was  hearing  their  case, 
persuaded  and  intimidated  from  exercis- 
mg  their  right  to  be  represented  by  coun- 
sel, under  the  rules  prescribed  by  the 
Secretary  of  Commerce  and  Labor  pro- 
viding that  in  such  cases  the  alien 
arrested  shall  be  given  a  hearing  before 
the  Commissioner  of  Immigration  or  an 
immigration  inspector,  and  that  in  such 
stage  of  the  hearing  as  the  commissioner 
or  inspector  shall  deem  proper  the  alien 
shall  be  apprised  that  he  may  thereafter 
be  represented  by  counsel,  who,  if  selected, 
shall  be  permitted  to  be  present  during 
the  further  conduct  of  the  hearing,  so 
that  the  proceedings  were  fatally  irregu- 
lar, and  the  order  of  the  Secretary  of 
Commerce  and  Labor  deporting  such 
aliens  based  upon  the  proceedings  waa 
invalid,  and  the  detention  of  the  aliens 
thereunder   illegal. 

For  evidence  held  to  be  insufficient  to 
support  a  finding  and  recommendation  of 
deportation  under  this  section,  see  Whit- 
field V.  Hanges,  (C.  C.  A.  8th  Cir.  1915) 
222  Fed.  745,  138  C.  C.  A.  199,  modifying 
order  in  (N.  D.  la.  1913)  209  Fed. 
675. 

Res  judicata.— Although  a  person  is 
acquitted  under  an  indictment  based  on 
this  section  the  Secretary  of  Commerce 
and.  Labor  may  proceed  against  the  per- 
son under  section  2  as  the  doctrine  of 
res  judicata  does  not  apply.  Lewis  v. 
Prick,  (1914)  233  U.  S.  291,  34  S.  Ct. 
488,  58  U.  S.  (L.  ed.)  967,  affirming 
(C.  C.  A.  6th  Cir.  1912)  195  Fed.  693, 
115  C.  C.  A.  493. 

Indictment  —  Under  section  S  of  the 
Act  of  1875. — An  indictment  which  stated 
that  the  defendants  imported  into  a  cer- 
tain district  in  the  United  States,  from 
a  certain  foreign  place,  certain  named 
women,  was  held  to  be  a  sufficient  aver- 
ment of  importation;  it  was  held  not 
necessary  to  state  the  facts  constituting 
the  ultimate  fact  of  importation.  U.  S. 
V.  Johnson,  (C.  C.  N.  Y.  1881)  7  Fed. 
453;  U.  S.  V,  Pagliano,  (C.  C.  N.  Y. 
1893)   53  Fed.  1001. 

The  use  of  the  word  "prostitution  "  was 
held  sufficiently  definite  without  specify- 
ing the  kind  of  prostitution  referred  to. 
US.  t?.  Pagliano,  (C.  C.  N.  Y.  1893) 
53  Fed.  1001. 
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The  place  at  which  tvomen  are  to  he 
used  for  the  purposes  of  prostitution  need 
not  be  stated  in  the  indictment.  U.  S. 
f.  Pagliano,  (C.  C.  N.  C.  1893)  63  Fed. 
lOOl. 

That  the  importation  was  in  pursuance 
of  an  agreement  made  prior  to  the  impor- 
tation need  not  be  alleged  in  the  indict- 
ment. U.  S.  V.  Pagliano,  (C.  C.  N.  i. 
1893)   53   Fed.  1001. 


The  use  of  the  words  ^did  import  and 
bring "  in  the  indictment,  whereas  the 
statute  used  the  word  "  import "  only, 
was  not  objectionable.  U.  S.  t\  Pagliano, 
(C.  C.  N.  Y.  1893)   53  Fed.  1001. 

Scope  of  application. — ^The  proviaionB  of 
the  corresponding  section  oi  the  Act  of 
1875  were  held  to  apply  to  all  countries, 
Oriental  and  other.  U.  S.  v.  Johnson, 
(1881)    7  Fed.  453. 


Sec.  4.  [Importing  contract  labor  a  misdemeanor.]  That  it  shall  be  a 
misdemeanor  for  any  person,  company,  partnership,  or  corporation,  in  any 
manner  whatsoever,  to  prepay  the  transportation  or  in  any  way  to  assist 
or  encourage  the  importation  or  migration  of  any  contract  laborer  or  con- 
tract laborers  into  the  United  States,  unless  such  contract  laborer  or 
contract  laborers  are  exempted  under  the  terms  of  the  last  two  provisos 
contained  in  section  two  of  this  Act.     [34  Stat.  L.  900.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 
Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1903,  ch. 
1012,  I  4,  32  Stat.  L.  1214,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 


History  of  section. —  This  section  is 
largely  copied  from  the  like-numbered 
section  of  the  Act  of  March  3,  1903, 
ch.  1012,  32  Stat.  L.  1213,  the  words 
"  shall  be  unlawful "  being  changed  to 
**  shall  be  a  misdemeanor."  U.  S.  v. 
Regan,  (1914)  232  U.  S.  37,  34  S.  Ct.  213, 
58  U.  S.    (L.  ed.)    494. 

ConstitutionaL — The  somewhat  similar 
provision  of  the  earlier  Act  of  1885, 
wherein  the  words  "  shall  be  unlawful  " 
were  used  instead  of  **  shall  be  a  misde- 
meanor "  were  held  to  be  a  valid  exercise 
of  the  power  of  Congress  "to  regulate 
commerce  with  foreign  nations."  U.  S. 
V.  Craig,  (1886)  28  Fed.  795;  In  re 
Florio,  (1890)   43  Fed.  114. 

Construction  of  statute. —  This  section 
being  penal  in  its  nature  must  be  strictly 
construed.  Grant  Bros.  Constr.  Co.  f. 
U.  S.,  (1911)  13  Ariz.  388,  114  Pac.  955, 
affirmed  (1914)  252  U.  S.  647,  34  S.  Ct. 
452,  58  U.  S.   (L.  ed.)   776. 

Construing  a  similar  provision  of  the 
Act  of  1905  it  was  held  that  a  person 
is  not  liable  for  penalty  under  this  and 
the  following  section,  unless  in  addition 
to  assisting,  encouraging,  or  soliciting,  it 
is  also  charged  that  the  immigration  is 
"  by  reason "  of  an  offer,  solicitation, 
promise,  or  agreement  to  or  with  him, 
or  that  the  immigration  has  been  in  order 
that  the  immigrant  may  perform  labor 
or  service  by  reason  of  an  offer,  solicita- 
tion, promise,  or  agreement  to  or  with 
him.  Darnborough  r.  Benn,  (C.  C.  A. 
1911)    187  Fed.  580,   109  C.  C.  A.  270. 

Every  violation  of  the  statute  must  be 
based  upon  the  existence  of  a  contract  or 
agreement,  parol  or  special,  express  or 
implied,  made  previous  to  the  importa- 
tion or  migration,  to  perform  labor  or 
service  in  the  United  States,  its  terri- 
tories, or  the  District  of  Columbia.    This 


decision  was  rendered  under  the  cor- 
responding section  of  the  Act  of  18S5, 
which  included  the  Territories  and  the 
District  of  Columbia  in  its  provisions. 
MoUer  t?.  U.  S.,  (C.  C.  A.  1893)  57  Fed. 
490,  13  U.  S.  App.  472,  6  C.  C.  A.  459. 
But  see  U.  S.  v.  Baltic  Mills  Co.,  (C.  C.  A. 
2d  Cir.  1903)  124  Fed.  38,  59  C.  C.  A. 
558,  as  to  the  necessity,  under  later  stat- 
utes, of  proving  that  there  had  been  a 
contract  with  the  alien  made  previous  to 
the   importation   or  migration. 

Construed  with  section  5.-— Although 
this  section  defines  a  crime  without  pre- 
scribing the  punishment  therefor,  it  is 
not  a  nullity.  It  should  be  read  together 
with  section  5  {infra,  p.  656)  as  if  both 
constituted  one  section,  when  it  becomes 
clear  that  the  punishment  for  the  misde- 
meanors is  provided  for.  The  provision 
of  a  civil  does  not  exclude  a  criminal  rem- 
edy. Millon  f?.  U.  S.,  (C.  C.  A.  2d  Cir. 
1914)  219  Fed.  186,  134  C.  C.  A.  560, 
following  U.  S.  v,  Stevenson,  (1909)  215 
U.  S.  190,  30  S.  Ct.  36,  54  U.  S.  (L.  ed.)  163. 

In  an  earlier  case,  U.  S.  v.  Tsokas, 
(S.  D.  N.  Y.  1908)  163  Fed.  129,  it  was 
held  that  the  word  **  misdemeanor  *'  im- 
ports a  crime  and  defines  an  offense  for 
conspiracy  to  commit  which  an  indict- 
ment will  lie  under  R.  S.  sec.  5440  (now 
section  37  of  the  Penal  Code,  title  Penal 
Law^s),  notwithstanding  the  fact  that  no 
punishment  for  the  completed  crime  itself 
is  provided  within  the  limits  of  the  Act. 

The  gist  of  the  offense  consists  in  the 
prepayment  of  transportation  and  the 
ofTense  is  committed  when  that  is  done, 
whether  the  contract  laborers  succeed  in 
getting  into  the  United  States  or  not. 
U.  S.  V.  New  York  Cent.,  etc.,  R.  Co., 
(N.  D.  N.  Y.  1916)    232  Fed.  179. 

Issuing  pass  to  alien  contract  laborer, 
—  The  issuing  and  delivering  of  a  pass  to 
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an  alien  contract  laborer  by  a  corporation 
owning  and  operating  lines  reaching  into 
a  foreign  country  is  a  prepayment  of 
transportation  within  the  meaning  of  this 
section.  U.  S.  v.  New  York  Cent.,  etc., 
R.  Co.,  (N.  D.  N.  Y.  1916)  232  Fed.  179. 

Contract  laborers.— In  Botis  v,  Davies, 
(1909)  173  Fed.  996,  it  appeared  that  the 
petitioner,  who  was  a  Greek  boy  then 
sixteen  years  old,  wrote  to  a  distant  rela- 
tive in  Chicago  to  know  if  the  latter 
would  give  him  employment  if  he  came  to 
the  United  States,  and  receiving  an  affirm- 
ative an«wer  he  came;  hia  father  paying 
his  passage.  On  his  arrival  the  relative 
gave  him  work  at  fifteen  dollars  per 
month  and  board,  where  he  remained  for 
fourteen  months,  and  then  bought  a  horse 
and  wagon  and  started  in  business  for 
himself  as  a  fruit  peddler.  He  had  no 
contract  for  employment  before  he  came, 
and  no  wages  were  mentioned,  and  he 
would  have  come  merely  on  the  relative's 
promise  to  give  him  a  home  until  he  found 
employment.  It  was  held,  under  the  Act 
of  1885,  that  he  did  not  come  as  a  *^  con- 
tract laborer  "  within  the  meaning  of  that 
Act. 

Farm  laborers. —  The  bringing  of  an 
alien  into  the  United  States  under  con- 
tract to  work  on  a  farm  as  a  laborer,  un- 
der the  direction  of  others,  was  held  to 
be  within  the  prohibition  of  the  corre- 
sponding section  of  the  Act  of  1885.  U.  S. 
r.  Persons,  (C.  C.  A.  1904)  130  Fed.  681, 
66  C.  C.  A.  129. 

Cheap  unskilled  manual  labor. —  The 
purpose  of  the  statute  was  to  stay  the 
influx  of  cheap,  unskilled  manual  labor, 
and  it  does  not  include  the  case  of  one 
who  was  engaged  to  work  as  a  draper, 
window  dresser,  and  dry-goods  clerk.  This 
case  was  under  the  Act  of  1885.  U.  S.  v. 
Gay,  (C.  C.  A.  1899)  95  Fed.  226,  37 
C.  C.  A.  46.  But  see  (1901)  23  Op.  Atty.- 
Gen.  381. 

Church  minister. —  The  statute  does  not 
include  the  case  of  a  contract  made  by  an 
incorporated  religious  society  with  an 
alien,  by  which  he  was  to  remove  to  this 
country  and  enter  into  the  service  of  the 
society  as  its  rector  and  pastor.  Decided 
under  the  Act  of  1885.  Holy  Trinity 
Church  V.  U.  S.,  (1892)  143  U.  S.  457,  12 
S.  Ct.  511,  36  U.  S.  (L.  ed.)  226.  But 
see   (1901)   23  Op.  Atty.-Gen.  381. 

Alien  lacemakers  sliould  be  refused  a 
landing  when  they  come  in  violation  of 
the  alien  contract  labor  laws.  The  pro- 
hibition of  section  1  of  the  Act  of 
1885,  and  section  1  of  the  Act  of  March 
3,  1891,  includes  all  persons  who  are  in 
the  category  of  skilled  or  unskilled  man- 
ual laborers,  if  not  all  persons  who  are 
not  fairly  within  the  classification  of  the 
recognized  learned  professions  or  other 
specific  exceptions  named,  **  It  may  be 
.  .  .  that  the  court's  logic  in  the  Gay  case 
(U.  S.  V.  Gay,  (C.  C.  A.  7th  Cir.  1899)  95 
Fed.  226,  37  C.  C.  A.  46)    and  its  con- 


struction of  the  scope  of  the  decision  in 
the  Trinity  Church  case  (Holy  Trinity 
Church  V.  U.  S.,  (1892)  143  U.  S.  457, 
12  S.  Ct  511,  36  U.  S.  (L.  ed.)  226)  were 

gressed  too  far."     (1901)    23  Op.  Atty.- 
en.  381. 

Alien  seamen  using  the  ports  of  the 
country  in  their  ships  are  not  alien  immi- 
grants within  the  meaning  of  the  statute. 
Every  foreign  seaman,  signed  on  the  arti- 
cles abroad,  is  an  alien  contracted  with  to 
perform  duty  in  the  United  States  while 
the  vessel  lies  in  the  United  States  load- 
ing; but  he  is  not  contracted  with  to  re- 
move to  the  United  States,  or  assisted  or 
encouraged  to  migrate  —  to  change  his 
residence  —  to  the  United  States,  to  per- 
form labor  there.  This  case  was  under 
the  Act  of  1885.  U.  S.  v.  Burke,  (1899) 
99  Fed.  895. 

While  the  public  and  private  vessels  of 
every  nation  while  on  the  high  seas,  and 
without  the  territorial  limits  of  any  state, 
are  subject  to  the  jurisdiction  of  the 
state  to  which  they  belong  and  are  in 
many  respects  considered  a  part  of  its 
territory,  it  does  not  follow  from  this 
tliat  a  merchant  vessel  flying  the  Ameri- 
can flag  is  a  part  of  the  United  States 
within  the  immigration  laws  or  that  a 
sailor  whose  home  is  on  the  sea  is  s  con- 
tract laborer  within  the  purview  of  these 
laws.  Scharrenberg  t?.  Dollar  Steamship 
Co.,  (0.  C.  A.  9th  Cir.  1916)  229  Fed. 
970,  144  C.  C.  A.  252. 

**  Person." —  The  word  "  person  "  in  this 
section  does  not  include  a  state,  but  it 
does  include  an  officer  of  a  state  profess- 
ing to  act  under  its  authority.  (1907) 
26  Op.  Atty.-Gen.  199. 

Transportation  paid  by  state. — ^A  state 
advertising  its  inducements  may  prepay 
the  passage  of  an  alien  immigrant 
out  of  its  public  fimds,  provided  he 
is  qualified  in  other  respects,  the  ad- 
vertisement being  lawful,  and  neither  the 
state,  nor  its  officers,  nor  anyone  else  hav- 
ing otherwise  solicited  or  encouraged  the 
immigration.  The  status  of  such  an  im- 
migrant would  be  the  same  as  that  of 
anv  other  alien  lawfully  admitted  to  this 
countrv.  (1907)  26  Op.  Attv.-Gen.  109. 
See  also  (1907)  26  Op.  Atty.-Gen.  181. 

Promise  to  father  of  immigrant. — 
Under  a  somewhat  similar  provision  of 
the  Act  of  1903,  it  was  held  that  where 
the  immigration  of  an  alien  minor  was 
procured  by  reason  of  an  agreement  with 
him  through  his  father,  who  was  the 
owner  of  his  services,  no  promises  or  oflFers 
save  those  made  to  him  "  through  his 
father "  as  the  person  entitled  to  his 
services  being  shown,  his  immigration  was 
not  obtained  by  means  of  any  promise  or 
agreement  "  with  him,"  and  was  therefore 
not  a  violation  of  the  statute.  Darnbor- 
ough  V.  Benn,  (C.  C.  A.  1911)  187  Fed. 
580,  109  C.  C.  A.  270. 

Evidence. —  On  a  trial  of  an  action 
against  a  defendant  charged  with  having 
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prepaid  the  transportation  of  a  contract 
laborer  into  the  United  States  in  viola- 
tion of  sections  4  and  5,  a  proposed  mani- 
fest for  the  immijprant  on  the  form  pre- 
scribed under  section  12  of  the  Act,  filled 
out  by  a  third  person  before  sailing  of 
the  vessel,  and  which  was  not  used,  but 
which  contained  a  statement  that  the  im- 
migrant's passage  was  paid  by  the  defend- 
ant, was  held  to  be  incompetent  as  evi- 
dence against  him,  as  the  declaration  of 
a  third  person  not  made  in  his  presence. 
Regan  v,  U.  S.,  (C.  C.  A.  1910)  183  Fed. 
293,  105  C.  C.  A.  605,  31  L.  R.  A.  (N.  S.) 
1073,  reversed  on  the  question  of  measure 


of  proof  required,   (1914)   232  U.  S.  37, 
34  S.  a.  213,  58  U.  S.  (L.  ed.)  494. 

Measure  of  proof  required. —  In  an  ac- 
tion brought  under  sections  4  and  5,  the 
government  has  the  burden  of  proving  the 
violation  of  the  Act,  but  such  violation 
need  not  be  proved  beyond  a  reasonable 
doubt,  a  reasonable  preponderance  of 
proof  is  suflBcient.  U.  S.  i?.  Regan,  (1914) 
232  U.  S.  37,  34  S.  Ct.  213,  58  U.  S. 
(L.  ed.)  494,  reversing  (C.  C.  A.  2d  Cir. 
1913)  203  Fed.  433,  121  C.  C.  A.  643, 
(C.  C.  A.  2d  Cir.  1910)  183  Fed.  293,  105 
C.  C.  A.  506,  31  L.  R.  A.  (N.  S.)  1073. 


Sec.  5.  [Penalty  for  violatioxu  —  snitB  by  informer.]  That  for  every 
violation  of  any  of  the  provisions  of  section  four  of  this  Act  the  persons, 
partnership,  company,  or  corporation  violating  the  same,  by  knowingly 
assisting,  encouraging,  or  soliciting  the  migration  or  importation  of  any 
contract  laborer  into  the  United  States  shall  forfeit  and  pay  for  every 
such  offense  the  sum  of  one  thousand  dollars,  which  may  be  sued  for  and 
recovered  by  the  United  States,  or  by  any  person  who  shall  first  bring 
his  action  therefor  in  his  own  name  and  for  his  own  benefit,  including  any 
such  alien  thus  promised  labor  or  service  of  any  kind  as  aforesaid,  as  debts 
of  like  amount  are  now  recovered  in  the  courts  of  the  United  States ;  and 
separate  suits  may  be  brought  for  each  alien  thus  promised  labor  or  service 
of  any  kind  as  aforesaid.  And  it  shall  be  the  duty  of  the  district  attorney 
of  the  proper  district  to  prosecute  every  such  suit  when  brought  by  the 
United  States.    [34  Stat  L.  900.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  Feb.  26,  1885,  ch. 
164,  §§  3,  4,  23  Stat.  L.  333,  and -were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012, 
I  5,  32  Stat.  L.  1214,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Section  4  of  this  Act  mentioned  m  the  t^  is  given  supra,  p.  654. 


History  of  section.— This  section  is 
largely  copied  from  the  like-numbered  sec- 
tion of  the  Act  of  March  3,  1903,  ch.  1012, 
32  Stat.  L.  1213.  U.  S.  v.  Regan,  (1914) 
232  U.  S.  37,  34  S.  Ct.  213,  58  U.  iS. 
(L.  ed.)   494. 

Nature  of  action. —  The  action  for  the 
penalty  is  a  civil  one  and  is  attended 
with  the  usual  incidents  of  a  civil  action. 
Grant  Bros.  Constr.  Ck).  v,  U.  S.,  (1914) 
232  U.  S.  647,  34  S.  Ct.  452,  58  U.  S. 
(L.  ed.)  776,  affirming  (1911)  13  Ariz. 
388,  114  Pac.  955.  See  also  Hepner  v. 
U.  S.,  (1909)  213  U.  S.  103,  29  S.  Ct.  474, 
53  U.  S.  (L.  ed.)  720,  16  Ann.  Cas.  960.  27 
L.  R.  A.   (N.  S.)   739. 

But  Congress,  by  providing  in  this  sec- 
tion for  a  civil  action  for  the  recovery  of 
a  penalty  for  a  violation  of  section  4,  did 
not  preclude  a  prosecution  by  indictment 
to  enforce  such  penalty.  Millon  v,  U.  S., 
(C.  C.  A.  2d  Cir.  1914)  219  Fed.  186,  134 
C.  C.  A.  560,  wherein  it  appeared  that 
the  defendant  objected  to  the  jurisdiction 
of  the  court  on  the  ground  that  while 
section  4  defines  a  crime,  it  prescribes  no 
punishment,  and  therefore  the  whole  pro- 


vision was  a  nullity.  FoUowing  U.  S.  V, 
Stevenson,  (1909)  215  U.  S.  190,  30  S.  Ct. 
35,  54  U.  S.  (L.  ed.)  153,  the  court  said: 
"  The  separation  of  sections  4  and  5  may 
be  disregarded.  Read  together,  as  if  they 
both  constituted  section  4,  it  is  quite  clear 
that  the  punishment  for  the  misdemeanor 
is  a  fine  of  $1,000.  The  provision  of  a 
civil  does  not  exclude  a  criminal  remedy. 
The  government  may  proceed  either  by  in- 
dictment to  punish  the  misdemeanor  or 
by  civil  remedy  to  collect  the  penalty  as 
for  a  debt.  In  either  case  the  fine  or 
penalty  is  the  sum  of  $1,000." 

"  Knowingly." —  A  right  to  the  penalty 
arises  only  where  section  4  is  violated 
*'hj  knowingly  assisting,  encouraging  or 
soliciting  the  migration  or  importation " 
of  an  alien  contract  laborer  into  the 
United  States.  Knowledge  being  an  ele- 
ment of  what  is  penalized,  it  must  be 
included  in  the  statement  of  a  cause  of  ac- 
tion for  the  penalty.  Grant  Bros,  Constr. 
Co.  17.  U.  S.,  (1914)  232  U.  S.  647,  34 
S.  Ct.  452,  58  U.  S.  (L.  ed.)  776,  affirming 
(1911)   13  Ariz.  388,  114  Pac.  955. 

The  word  "  knowingly  "  as  used  in  this 
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aection  necessarily  makes  knowledge  of  all 
the  essential  facts  constituting  the  wrong- 
doing a  prerequisite  to  liability  for  the 
penalty.  It  must  therefore  be  held  that 
knowledge  of  the  essential  fact  that  the 
contract  laborer  was  an  alien  is  a  neces- 
sary condition  to  liability  for  the  penalty. 
U.  S.  V,  Great  Northern  R.  Co.,  (C.  C.  A. 
8th  Cir.  1914)  214  Fed.  46,  180  C.  C.  A. 
4S6. 

"Person  who  shall  first  bring  action." 
—  The  first  person  to  sue  for  penalties 
under  this  section  is  the  sole  person  en- 
titled to  recover,  and  no  ri^ht  of  action 
remains  in  any  one  else  during  the  pend- 
ency of  the  suit.  And  when  the  suit,  after 
a  trial  on  the  merits,  results  in  final 
judgment  for  the  defendant,  such  judg- 
ment finally  bars  every  suit  to  recover 
the  penalties  by  any  other  party.  But 
the  mere  bringing  of  an  action  by  the 
first  person  to  sue  will  not  permanently 
divest  all  other  parties  of  any  possible 
title  to  the  chose  in  action.  In  order  to 
bar  a  second  suit  to  recover  it  must  have 
been  heard  upon  its  merits  and  resulted 
in  a  final  judgment.  U.  S.  v.  Dwight 
Mfg.  Co.,  (D.  C.  Mass.  1914)  213  Fed. 
522. 

Separate  penalty  for  each  alien.— The 
statute  declares  that  "  separate  suits  may 
be  brought  for  each  alien  thus  promised 
labor  or  service,*'  and  this  plainfy  means 
that  a  separate  penalty  shall  be  assessed  in 
respect  of  each  alien  whose  migration  or  ■ 
importation  is  knowingly  assist^,  encour- 
aged or  solicited  in  contravention  of  the 
statute.  Grant  Bros.  Constr.  Co.  t?.  U.  S., 
(1914)  232  U.  S.  647,  34  S.  Ct.  452,  58 
U.  S.  (L.  ed.)  776,  atHrming  (1911)  13 
Ariz.  888,  114  Pac.  955. 

Contract  laborer. —  This  Act  does  not 
penalize  a  person  or  corporation  who 
knowingly  assists  or  encourages  any  con- 
tract laborer  to  migrate  into  this  country 
by  offers  of  employment,  etc.;  it  is  only 
against  a  person  or  corporation  who  know- 
ingly assists  an  alien  contract  laborer  by 
offers  of  employment,  etc.,  so  to  migrate. 
U.  S.  V,  Great  Northern  R.  Co.,  (C.  C.  A. 
8th  Cir.  1914)  214  Fed.  46,  130  C.  C.  A. 
486,  wherein  the  court  said :  "  If  regard 
be  had  to  the  mere  letter  of  the  act  of 
Congress  it  might  be  said  that  the  pen- 
alty, as  denounced  by  section  5  is:  For 
assisting  the  migration  of  *  any  contract 
laborer '  and  that  such  contract  laborer 
as  defined  by  section  2  is  one  'who  has 
been  induced  or  solicited  to  migrate  to 
this  country  by  offers  or  promises  of  em- 
ployment,* etc.  ...  On  this  literal  view 
of  a  few  words  of  the  act,  the  argument  is 
made  that  one  incurs  the  penalty,  if  he 
assists  or  encourages  the  immigration  of 
any  one,  whether  alien  or  not,  by  offers 
or  promises  of  employment,  etc.  But  this 
kind  of  an  argument  does  not  appeal  to 
us.  The  whole  act  discloses  that  it  deals 
most  exclusively  with  the  subject  of  im- 
migration of  aliens.  The  title  to  the  act 
3  F.  S.  A.— 22 


is  'An  act  to  regulate  the  immigration  of 
aliens  into  the  United  States.'  The  open- 
ing sentence  of  section  2  is :  *  The  follow- 
ing classes  of  aliens  shall  be  excluded  from 
admission  into  the  United  States,'  among 
them  '  persons,  hereinafter  called  contract 
laborers,  who  have  been  induced  or  so- 
licited to  migrate  to  this  country  by 
offers  or  promises  of  employment  or  in 
consequence  of  agreements,  oral,  written 
or  printed,  express  or  implied,  to  perform 
labor  in  this  country  of  any  kind.  .  .  .' 
Again  in  section  5  of  the  act  which  de- 
nounces the  penalty  for  violating  the  pro- 
visions of  section  4  provision  is  found  for 
the  recovery  of  the  penalty  by  the  United 
States  or  any  person  who  might  first 
bring  the  action  ^  including  any  such  alien 
thus  promised  labor  or  service  of  any 
kind  as  aforesaid ;  .  .  .  and  separate  suits 
may  be  brought  for  each  alien  thus  prom- 
ised labor  or  service  of  any  kind  as  afore- 
said.' In  view  of  these  provisions  and  of 
the  manifest  purpose  of  the  act  as  dis- 
closed by  all  its  provisions,  we  have  no 
hesitancy  in  holding  the  contention  of  the 
government  to  be  untenable." 

A  section  foreman,  without  authority  to 
go  into  a  foreign  land  to  secure  laborers, 
was  not  acting  within  the  line  of  his  duty 
or  scope  of  his  authority,  in  arranging 
with  and  encouraging  an  alien  to  enter 
the  country  in  violation  of  the  Contract 
Labor  Law,  so  as  to  charge  a  railroad 
company  with  a  violation  of  the  Act,  where 
there  was  no  knowledge  of  nor  acquies- 
cence in  the  unauthorized  act  of  such  em- 
ployee. U.  S.  V.  Chicago,  etc.,  R.  Co., 
(D.  C.  Idaho  1916)  228  Fed.  554. 

Amendment  of  declaration. —  In  U.  S. 
t;.  Dwight  Mfg.  Co.,  (D.  C.  Mass.  1913) 
210  Fed.  85,  which  was  an  action  to  re- 
cover penalties  for  a  violation  of  this  Act, 
it  appeared  that  the  five  years'  period  of 
limitation  expired  after  a  demurrer  had 
been  filed,  but  before  it  was  heard,  and 
the  government  filed  an  application  to 
amend  its  declaration  after  the  expiration 
of  the  five-year  period.  The  court,  allow- 
ing the  amendment,  said:  "The  viola- 
tions of  the  statute  asserted  in  this  case 
are  alleged  to  have  been  committed  on  va- 
rious dates  between  July  20  and  October 
26,  1907.  Under  R  S.  sec.  1047  [title 
Fixes,  Penalties  and  Forfeitubes],  no 
suit  for  penalties  incurred  by  them  can' 
be  maintained  unless  commenced  within 
five  years  from  the  time  when  the  penal 
ties  accrued.  When  this  suit  was  com 
menced,  therefore,  from  six  to  nine  months 
only  remained  of  the  time  after  which  the 
right  to  sue  for  such  penalties  would  have 
expired  by  limitation,  and  the  demurrer 
was  filed  at  least  three  months  before  the 
expiration  of  that  time.  If  leave  to 
amend  is  refused,  and  if  the  pending  de- 
murrer be  sustained,  it  is  now  too  late 
to  bring  another  suit.  .  .  .  The  circum- 
stances seem  to  me  to  require  that  the 
government's  application  should  be  in  no 
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way  prejudiced  by  the  fact  that  the  Ave 
years  referred  to  have  expired  since  the 
demurrer  was  filed  on  April  15,  1912,  and 
before  it  was  heard  on  February  1,  1913, 
or  before  this  motion  which  has  followed 
upon  the  hearing." 

Admissibility  of  evidence. —  In  Grant 
Bros.  Confltr.  Co.  t?.  U.  S.,  (1914)  232  U.  S. 
647,  34  S.  Ct.  452,  58  U.  S.  (L.  ed.)  776, 
affirming  (1911)  13  Ariz.  388,  114  Pac 
9i55,  it  was  held  that  as  evidence  of 
whether  certain  persons  were  aliens  the 
decision  of  a  board  of  special  inquiry  was 
admissible.  The  court  said :  "  Over  the 
defendant's  objection,  the  decision  of  the 
board  of  special  inquiry  was  admitted  in 
evidence  as  tending  to  prove  that  the 
forty-five  men  were  aliens,  and  it  is  said 
that  this  was  error  because  the  defendant 
was  not  a  party  to  the  proceeding.  One 
of  the  questions  committed  by  law  to  the 
board  for  decision,  subject  to  an  appeal 
to  the  Secretary  of  Commerce,  was 
whether  the  men  were  aliens.  The  docu- 
ment admitted  in  evidence  disclosed  that, 
after  a  hearing,  the  board  determined 
that  question  in  the  affirmative,  and  that 
the  men  acquiesced  by  waiving  their  right 
to  an  appeal.  In  that  way  their  status 
as  aliens  was  conclusively  established  as 
between  themselves  and  the  United  States. 
It  is  true  that  the  defendant  was  not  a 
party  to  Uiat  proceeding,  and  that  as  a 
general  rule  a  judgment  binds  only  the 
parties  and  their  privies.  But  it  is 
equally  true  that  a  judgment  in  a  prior 
action  is  admissible,  even  against  a 
stranger,  as  prima  facie,  but  not  conclu- 
sive, proof  of  a  fact  which  may  be  shown 
by  evidence  of  general  reputation,  such 
as  custom,  pedigree,  race,  death  and  the 
like,  and  this  because  the  judgment  is 
usually  more  persuasive  than  mere  evi- 
dence of  reputation.  1  Starkie  Ev.  386; 
1  Greenleaf  Ev.,  |§  139,  626,  555;  Patter- 
son V.  Gaines,  [1848]  6  How.  660,  599, 
[12  U.  S.  (L.  ed.)  563];  Pile  v.  McBrat- 
ney,  [1853]  15  111.  314,  319;  McCollum  v. 
Fitzsimons,  [1845]  1  Rich.  L.  (S.  C.) 
252.  In  principle,  alienage  is  within  the 
latter  rule,  and  so  the  board's  decision 
was  properly  admitted  in  evidence  for  the 
purpose  stated." 

In  an  action  under  this  section  for  pen- 
alties for  encouraging  immigration  of 
alien  contract  laborers,  evidence  of  state- 
ments made  by  the  associates  and  em- 
ployees of  one  with  whom  the  defendant 
contracted  was  held  to  be  admissible  to 
show  the  acts  done  under  the  contract, 
though  the  evidence  also  tended  to  show 
defendant's  knowledge  of  the  unlawful 
acts.  Grant  Bros.  Constr.  Co.  v.  U.  S., 
(1911)  13  Ariz.  388,  114  Pac.  955,  af- 
firmed (1914)  232  U.  S.  647,  34  S.  Ct. 
452,  58  U.  S.  (L.  ed.)   776. 

Presumption. —  A  presumption  will  not 
necessarily  be  indulged  that  the  defend- 
ant knew  a  contract  laborer  was  actually 
an  alien.     Thus  where  tlie  employer  and 


the  employee  were  located  on  opposite 
sides  of  and  near  to  an  international 
boundary  line  over  which  people  must 
necessarily  pass  and  repass  with  much 
frequency  and  for  a  variety  of  purposes, 
the  court  held  that  no  presumption  of 
fact  arose  that  the  employee  was  a  citi- 
zen of  that  country  in  which  he  was  on 
a  given  occasion  found.  U.  S.  v.  Great 
Northern  R.  Co.,  (C.  C.  A.  8th  Cir.  1914) 
214  Fed.  46,  130  C.  C.  A.  486. 

Intent. —  To  warrant  the  recovery  of 
the  penalty  prescribed  by  this  section  for 
encouraging  immigration  of  alien  contract 
laborers,  there  must  have  been  a  conscious 
violation  of  the  Act.  Grant  Bros.  Constr. 
Co.  V,  U.  S.,  (1911)  13  Ariz.  388,  114  Pac. 
965,  affirmed  (1913)  232  U.  S.  647,  34 
S.  Ct.  452,  58  U.  S.  (L,  ed.)  776. 

Payment  of  transportation. —  The  pay- 
ment of  an  alien's  transportation  to  en- 
able him  to  come  to  the  United  States, 
though  one  of  the  acts  declared  unlawful 
by  section  4  of  this  Act,  is  not  an  act 
for  which  a  penalty  is  incurred  under 
this  section  unless  it  amounts  to  an  as- 
sistance, encouragement,  or  solicitation  of 
the  alien's  immigration  with  knowledge, 
etc.,  or  in  order  that  the  alien  may  per- 
form labor  or  service  by  reason  of  an 
offer,  solicitation,  promise,  or  agreement 
to  or  with  him.  This  case  was  under  the 
similar  provisions  of  the  Act  of  1903. 
Darnborough  t?.  Benn,  (C.  C.  A.  1911)  187 
Fed.  580.  109  C.  C.  A.  270. 

Degree  of  proof. —  In  an  action  to  re- 
cover a  penalty  for  violating  section  4, 
the  violation  need  only  be  proved  by  a 
reasonable  preponderance  of  proof.  Proof 
beyond  a  reasonable  doubt,  as  in  a  crimi- 
nal case,  is  not  essential.  U.  S.  v,  Regan, 
(1914)  232  U.  S.  37,  34  S.  Ct.  213,  58 
U.  S.  (L.  ed.)  494,  reversing  (C.  C.  A.  2d 
Cir.  1913)  203  Fed.  433,  121  C.  C  A.  543. 

Direction  of  verdict. —  Under  similar 
provisions  of  the  Act  of  1903,  it  was  held 
that  the  trial  court  could  direct  a  verdict 
in  favor  of  the  government  plaintiff  in  an 
action  of  debt  to  recover  the  penalty  in- 
curred under  sections  4  and  5  of  that  Act 
for  inducing  an  alien  to  migrate  to  the 
United  States  for  the  purpose  of  perform- 
ing labor  there,  where  it  appeared  by  un- 
disputed testimony  that  the  defendant  had 
committed  the  offense  out  of  which  the 
cause  of  action  arose.  Hepner  v.  U.  S., 
(1909)  213  U.  S.  103,  29  S.  Ct.  474,  53 
U.  S.    (L.  ed.)    720. 

Jury  questions. —  Whether  a  construc- 
tion company  for  which  alien  contract 
laborers  were  imported  in  violation  of  sec- 
tions 4  and  5  had  such  knowledge  of  the 
unlawful  acts  as  to  warrant  assessment 
of  a  penalty  was  held  under  the  evidence 
to  be  a  jury  question.  Grant  Bros.  Constr. 
Co.  t?.  U.  S.,  (1911)  13  Ariz.  388,  114 
Pac.  955,  affirmed  (1913)  232  U.  S.  647, 
34  S.  Ct.  452,  58  U.  S.  (L.  ed.)   776. 

Costs. —  A  successful  party  in  a  suit 
under     this     section     for     penalties     for 
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encouraging  immigration  of  alien  contract  Detention  of  alien  as  a  witness  in  the 

laborers  is  entitled  to  costs.    Grant  Bros.  prosecution  of  suits  to  recover  a  penalty 

Constr.  Co.  v.  U.  S.,  (1911)   13  Ariz.  388,  under  this  section.     See  note  under  sec- 

114  Pac.  955,  affirmed   (1913)   232  U.  8.  tion  19. 
647,  34  S.  Ct.  462,  68  U.  S.  (L.  ed.)   776. 

Sec.  6.  [Advertising  abroad  for  lalK>r  immigration  a  misdemeanor  — 
exceptions.]  That  it  shall  be  unlawful  and  be  deemed  a  violation  of  sec- 
tion four  of  this  Act  to  assist  or  encourage  the  importation  or  migration 
of  any  alien  by  promise  of  employment  through  advertisements  printed  and 
published  in  any  foreign  country;  and  any  alien  coming  to  this  country 
in  consequence  of  such  an  advertisement  shall  be  treated  as  coming  under 
promise  or  agreement  as  contemplated  in  section  two  of  this  Act,  and  the 
penalties  imposed  by  section  five  of  this  Act  shall  be  applicable  to  such  a 
case : .  Provided,  That  this  section  shall  not  apply  to  States  or  Territories, 
the  District  of  Columbia,  or  places  subject  to  the  jurisdiction  of  the  United 
States  advertising  the  inducements  they  offer  for  immigration  thereto, 
respectively.    [34  Stat.  L.  900,] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  aupraf  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1891,  ch. 
551,  I  3,  26  Stat.  L.  1084,  and  were  superseded  b^  the  Act  of  March  3,  1903,  ch.  1012, 
i  6,  32  Stat.  L.  1215,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sections  2,  4,  and  5  of  this  Act,  mentioned  in  the  text,  are  given  supra,  pp.  640,  654, 
656. 


Advertisement  by  state. —  This  section 
contains  no  exceptions  in  favor  of  a  state 
in  reference  to  specific  promises  of  employ- 
ment to  individual  immigrants,  nor  any 
requirements  tliat  the  promises  of  employ- 
ment, in  order  to  work  exclusion,  must  be 
the  sole  inducement  to  exclusion.  (1907) 
26  Op.  Atty.-Gen.  410. 

But  it  is  lawful  for  a  state  to  advertise 
its  inducements  to  immigration,  and  to  set 
forth,  as  part  of  such  advertisement,  the 
scale  of  wages  generally  prevailing  within 
its  territory.  The  status  of  immigrants 
induced  to  come  to  this  country  by  reason 
of  such  advertisements  would  be  the  same 
as  that  of  any  other  aliens  lawfully 
admitted  to  the  United  States.  ( 1907 )  26 
Op.  Atty.-Gen.  181;  (1907)  26  Op.  Atty.- 
Gen.   199. 

The  contribution  of  money  by  indi- 
viduals to  a  state  fund,  to  be  used  by 
the  state  in  advertising  its  inducements 
to  immigrants,  which  advertisement  could 
not  lawfully  be  published  by  private  per- 
sons, and  to  repay  the  passage  of  aliens 
attracted  by  such  advertisement,  though 
without  promise  of  employment,  express 
or  implied,  would  amount  to  encouraging 
or  assisting  immigration  in  the  form  pro- 
hibited by  this  section  and  render  the 
parties  contributing  liable  to  the  penalties 
provided  by  section  6.  (1907)  26  Op. 
Atty.-Gen.   199. 

"Piomise  of  employment." — The  words 
"  promise  of  employment "  in  this  section 
are  used  in  a  broad  sense,  meanine  not 
merely  an  offer  of  employment  which,  by 
acceptance,  would  create  a  contract  en- 
forceable against  some  definite  person  or 
persons,  but  any  form  of  words  which 
might  be  reasonably  understood  as  hold- 
ing out  to  a  possible  immigrant  the  pros- 


pect of  assured  employment.  (1907)  26 
Op.  Atty.-Gen.   199. 

Effect  upon  immigrants. —  There  is 
nothing  in  this  Act,  or  in  any  previous 
Act,  which  would  authorize  the  exclusion 
of  alien  immigrants  because  the  immigra- 
tion was  induced  by  advertisement,  or  even 
by  solicitation  or  promise  of  employment, 
unless  there  was  an  enforceable  contract 
existing  at  the  time  of  application  for  ad- 
mission requiring  them  to  render  service 
as  laborers.  (1907)  26  Op.  Atty.-Gen. 
199. 

The  foUowing  advertisement:  "Wanted 
—  First-class  weavers  on  fine  comb  work, 
in  one  of  the  most  beautiful  villages  in 
(Connecticut,  U.  S.  A.  First-class  weavers 
can  earn  per  week  35«.  to  £2.  Families 
preferred.  Reasonable  rents  in  six-room 
cottages  on  line  of  railroad  and  electric 
cars.  This  is  a  new  mill  starting  up. 
None  but  first-class  weavers  and  respect- 
able people  need  apply.  Baltic  Mills  Com- 
pany, H.  Lawton,  Manager,  Baltic,  Conn., 
U.  S.  A.,"  is  within  the  interdicted  class. 
Any  assurance  of  probable  employment, 
definite  as  to  the  kind,  the  place,  and  the 
rate  of  wages,  is  a  promise  of  employment 
within,  the  meaning  of  the  statute.  This 
section  was  intend^  to  dispense  with  the 
necessity,  under  former  statutes  (see  U.  S. 
V.  Craig,  (E.  D.  Mich.  1886)  28  Fed.  795), 
of  proving  that  there  had  been  a  contract 
with  the  alien  "  made  previous  to  the  im- 
portation or  migration,"  or  that  there 
had  been  any  other  assistance  or  encour- 
agement to  his  migration  than  a  promise 
of  employment.  This  case  was  under  the 
corresponding  section  of  the  Act  of  1891. 
U.  S.  t?.  Baltic  Mills  Co.,  (C.  C.  A.  1903) 
124  Fed.  38,  69  C.  C.  A.  668. 
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Sec.  7.  [Soliciting  by  vessel  owners,  etc.,  forbidden  —  penalties.]  That 
no  transportation  company  or  owner  or  owners  of  vessels,  or  others  engaged 
in  transporting  aliens  into  the  United  States,  shall,  directly  or  indirectly, 
either  by  writing,  printing,  or  oral  representation,  solicit,  invite,  or  encour- 
age the  immigration  of  any  aliens  into  the  United  States,  but  this  shall  not 
be  held  to  prevent  transportation  companies  from  issuing  letters,  circulars, 
or  advertisements,  stating  the  sailings  of  their  vessels  and  terms  and  facili- 
ties of  transportation  therein ;  and  for  a  violation  of  this  provision,  any  such 
transportation  company,  and  any  such  owner  or  owners  of  vessels,  and  all 
others  engaged  in  transporting  aliens  into  the  United  States,  and  the  agents 
by  them  employed,  shall  be  severally  subjected  to  the  penalties  imposed  by 
section  five  of  this  Act.     [34  Stat.  L.  900.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Somewhat  similar,  provisions  were  made  by  the  Act  of  March  3,  1891,  ch.  561,  §  4,  26 
Stat.  L.  1084,  but  were  superseded  by  the  Act  of  March  3,  1903,  ch,  1012,  S  7,  32  Stat. 
L.  1215,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  8.  [Punishment  for  illegally  landing  aliens,  etc.]  That  any  per- 
son including  the  master,  agent,  owner,  or  consignee  of  any  vessel,  who 
shall  bring  into  or  land  in  the  United  States,  by  vessel  or  otherwise,  or 
who  shall  attempt,  by  himself  or  through  another,  to  bring  into  or  land  in 
the  United  States,  by  vessel  or  otherwise,  any  alien  not  duly  admitted  by 
an  immigrant  inspector  or  not  lawfully  entitled  to  enter  the  United  States 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction,  be  pun- 
ished by  a  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  for 
a  term  not  exceeding  two  years,  or  by  both  such  fine  and  imprisonment  for 
each  and  every  alien  so  landed  or  brought  in  or  attempted  to  be  landed  or 
brought  in.     [34  Stat.  L.  900.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  Feb.  26,  1886,  ch. 
164,  §  4,  23  Stat.  L.  333,  and  the  Act  of  March  3,  1891,  ch.  561,  {  6,  26  Stat.  L.  1085, 
but  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012,  {  8,  32  Stat.  L.  1215,  which 
was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Venue.-^The   offense   of   bringing   into  section,  or  the  corporation  itself  is  liable 

and  landing  in  the  United  States  an  alien  to  a  fine  in  the  case  of  any  and  each  alien 

not  lawfully  entitled  to  admission,  made  brought    into    or    landed    in    the    United 

a  misdemeanor   by   this   section,   can   be  States,    who    is    not    entitled    to    enter, 

prosecuted  only  in  the  district  where  such  ( 1898 )   22  Op.  Atty.-Oen.  122. 

alien  is  landed,  and  the  fact  that  the  per-  Conviction    of    conspiracy    to    commit 

son  who  unlawfully  brought  in   a  chUd  offense  described  in  this  section  was  sub- 

under    sixteen    years    of    age,    unaccom-  tained  in  Mark  Yick  Hee  t;.  U.  S.,  (C.  G. 

panied   by   one   or   both   of  her   parents,  A.  2d  Cir.  1915)  223  Fed.  732,  139  C.  C.  A. 

afterward  took  such  child  to  anotiier  dis-  262. 

trict,  does  not  confer  jurisdiction  on  the  Insanity  developed  after  debarkation. — 

courMn  such  district.     U.  S.  v.  Capella,  Where  an  alien  deserted  from  the  vessel  on 

(1909)   169  Fed.  890.  which  he  was  brought  to  the  United  States, 

The  word  "person." — Under  section  6  but   there  was  no  evidence  that  he  was 

of  the  Act  of  1891,  which  did  not  include  either  insane,  epileptic,  a  pauper,  or  a  per- 

"  the  master,  agent,   owner  or  consignee  son  likely  to  become  a  public  charge,  when 

of  any  vessel,"  the  Attorney-General  ruled  the  vessel  arrived  in  port,  or  at  any  other 

that  the  word  "  person  "  included  a  trans-  time  when  he  was  on  board,  nor  until  a 

portation   company   conducting   the  busi-  month  later,  when  he  was  arrested,  and 

ness  of  transportation  either  by  land  or  when  he  first  gave  evidence  of  insanity, 

water   so    as   to   make   such    a   company  it    was    held    that    the    master   was   not 

liable  to  the  penalties  prescribed  thereby.  chargeable    with    bringing    an    alien    not 

Corporation    ofiicers   or    servants    respon-  entitled  to  land  into  the  United  States, 

sible  for   or   actually  engaged   in  breach  This  decision  was  under  the  Act  of  1903. 

of  the  immigration  laws  are  liable  to  the  Waterhouse   v.    U.    S.,    (1908)     159    Fed. 

line   and    imprisonment   imposed   by   this  876,  87  C.  C.  A.  56. 


IMMIGRATION  661 

Sec.  9.  [Exdusion  for  oertain  phjrsical  disabilities — fines  for  violation 
—  clearance  refused  —  bond.]  That  it  shall  be  unlawful  for  any  person, 
including  any  transportation  company  other  than  railway  lines  enter- 
ing the  United  States  from  foreign  contiguous  territory,  or  the  owner, 
master,  agent,  or  consignee  of  any  vessel  to  bring  to  the  United  States  any 
alien  subject  to  any  of  the  following  disabilities :  Idiots,  imbeciles,  epilep- 
tics, or  persons  afflicted  with  tuberculosis  or  with  a  loathsome  or  dangerous 
contagious  disease,  and  if  it  shall  appear  to  the  satisfaction  of  the  Secretary 
of  Commerce  and  Labor  that  any  alien  so  brought  to  the  United  States  was 
afflicted  with  any  of  the  said  diseases  or  disabilities  at  the  time  of  foreign 
embarkation  and  that  the  existence  of  such  disease  or  disability  might  have 
been  detected  by  means  of  a  competent  medical  examination  at  such  time, 
such  person  or  transportation  company,  or  the  master,  agent,  owner,  or 
consignee  of  any  such  vessel  shall  pay  to  the  collector  of  customs  of  the 
customs  district  in  which  the  port  of  arrival  is  located  the  sum  of  one 
hundred  dollars  for  each  and  every  violation  of  the  provisions  of  this  sec- 
tion ;  and  no  vessel  shall  be  granted  clearance  papers  pending  the  determi- 
nation of  the  question  of  the  liability  to  the  payment  of  such  fine,  and  in 
the  event  such  fine  is  imposed,  while  it  remains  unpaid,  nor  shall  such  fine 
be  remitted  or  refunded :  Provided,  That  clearance  may  be  granted  prior 
to  the  determination  of  such  questions  upon  the  deposit  of  a  sum  sufficient 
to  cover  such  fine  and  costs,  such  sum  to  be  named  by  the  Secretary  of  Com- 
merce and  Labor.    [34  8iat  L.  901.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1891,  ch. 
551,  §  1,  26  Stat.  L.  1084,  but  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012, 
§  9,  32  Stat.  L.  1215,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

By  an  Act  of  March  4,  1913,  ch.  141,  there  was  created  a  Department  of  Labor,  and 
all  matters  relating  to  immigration  were  transferred  to  the  jurisdiction  of  the  Secre- 
tary of  Labor.    See  Labob  Department. 

Constitutionality. —  Section    9    of    the  to   determine  whether   the  defined  crime 

Act  of  1903,  similar  in  its  provisions  to  has  been  committed,  and  if  so,  to  inflict 

the  present  section,  was  declared  consti-  a   punishment.     These   cases  were  under 

tutional.      Oceanic    Steam    Xav.    Co.    t;.  the  similar  provisions  of  section  9  of  the 

Stranahan,    (1909)     214    U.    S.    320,    29  Act  of  1903.     Oceanic  Ste^m  Nav.  Co.  t?. 

S.  Ct.  671,  63  U.  S.   (L.  ed.)   1013,  affirm-  Stranahan,  (1909)  214  U.  S.  320,  29  S.  Ct. 

ing    (1907)    166  Fed.  428;    International  671,   53   U.   S.    (L.   ed.)    1013,   affirming 

Mercantile    Marine     Co.     v,     Stranahan,  (1907)    156  Fed.  428;  International  ^Mer- 

(1909)   214  U.  S.  344,  29  S.  Ct.  678,  63  cantile  Marine  Co.  v.  Stranahan.    (1909) 

U.  S.  (L.  ed.)    1024,  affirming  (1907)  165  214  U.  S.   344,  29   S.  Ct.   678,  53  U.   S. 

Fed.  428.  (L.  ed.)   1024,  affirming  (1907)    155  Fed. 

Enforcement  by  administrative  rather  428. 
than  judicial  officers. —  The  provision  in  Rules     controlling     enforcement. —  The 

this    Act    empowering    the    Secretary    of  enforcement  of  the  exaction  of  one  hun- 

the  Treasury    (now  Secretary  of  Labor)  dred  dollars  which  the  Secretary  of  the 

to  exact   a  money   penalty   for   bringing  Treasury    (now   Secretary   of    Labor)    is 

into  the  United  States  an  alien  afflicted  authorized  by  this  section  to  impose  for 

with    a    loathsome    or    dangerous    conta-  violations  of  its  provisions  against  bring- 

gious   disease,    in    violation   of    this    sec-  ing  into  the  United  States  aliens  afflicted 

tion,  when   the  official  medical  examina-  with   loathsome   or  dangerous  contagious 

tion  at  the  port   of   arrival   shows   that  diseases,   is   not   necessarily  governed   by 

the  alien  was  suffering  from  the  disease  the   rules   controlling   in   criminal   prose- 

at  the  time  of  embarkation,  the  existence  cutions   merely  because   such   exaction  is 

of  which  might  have  been  detected  by  a  a  penalty.     Tliese  cases  were  under  sec- 

oompetent      medical      examination    then  tion    9    of    the    Act    of    1903.      Oceanic 

made,  as   the   statute   requires,   does  not  Steam  Nav.  Co.  v.  Stranahan,  (1909)  214 

render  such  statute  open  to  the  objection  U.  8.  320,  29  S.  Ct.  671,  53  U.  S.  (L.  ed.) 

that   it    defines   a   criminal    offense,    and  1013,  affirming   (1907)    155  Fed.  428;  In- 

authorizes  a  purely  administrative  officer  ternational     Mercantile    Marine     O).    v. 
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StranaJiaa,  (1909)  214  U.  S.  344,  29  S. 
Ct.  678,  63  U.  S.  (L.  ed.)  1024,  affirming 
(1907)   165  Fed.  428. 

Stowaways. —  This  section  is  intended 
only  to  apply  to  a  case  where  a  diseased 
person  is  brought  in  by  the  vessel  as  a 
passenger,  or  voluntarily,  or  when  the 
vessel  owner  or  transportation  company 
has  an  opportunity  to  discover  the  exist- 


ence of  the  disease  by  means  of  medical 
examinations  at  the  time  or  before  the 
alien  is  taken  on  board.  It  is  not  appli- 
cable to  the  case  of  persons  brought  in 
as  stowaways,  who  had  stolen  passage. 
This  case  was  under  section  9  of  the  Act 
of  1903.  Cunard  Steamship  Co.  17.  Stran- 
ahan,  (1904)   134  Fed.  318. 


Sec.  10.  [Decision  of  special  inqmry  board  on  diseased  persons,  final.] 

That  the  decision  of  the  board  of  special  inquiry,  hereinafter  provided  for, 
based  upon  the  certificate  of  the  examining  medical  officer,  shall  be  final  as 
to  the  rejection  of  aliens  affected  with  tuberculosis  or  with  a  loathsome  or 
dangerous  contagious  disease,  or  with  any  mental  or  physical  disability 
which  would  bring  such  aliens  within  any  of  the  classes  excluded  from 
admission  to  the  United  States  under  section  two  of  this  Act.  [34  Stat,  L. 
901.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 
Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3.  1903.  ch. 
1012,  I  10,  32  Stat.  L.  1216,  which  was  repealed  by  section  43  of  this  Act,  infra,  p,  699. 
See  Em  p.  Lee  Sher  Wing,  (1908)   164  Fed.  506. 


Constitutionality. —  Making  the  official 
medical  examination  at  the  port  of  ar- 
rival conclusive  for  the  purpose  of  im- 
posing the  penalty  enforceable  by  refusing 
clearance  papers  until  paid,  which  is 
authorised  by  section  9,  for  violating  its 
provisions  by  bringing  into  the  United 
States  an  alien  afflicted  with  a  loathsome 
or  contagious  disease  from  which  he  was 
suffering  at  the  time  of  embarkation,  the 
existence  of  which  might  have  been  de- 
tected by  means  of  a  competent  medical 
examination  then  made,  does  not  render 
such  statute  repugnant  to  U.  S.  Const., 
Fifth  Amendment,  as  taking  property 
without  due  process  of  law.  These  cases 
were  under  the  similar  provisions  of  sec- 
tions 9  and  10  of  the  Act  of  1903.  Oceanic 
Steam  Nav.  Co.  v.  Stranahan,  (1909)  214 
U.  S.  320,  29  S.  Ct.  671,  53  U.  S.  (L.  ed.) 
1013,  affirming  (1907)  155  Fed.  428; 
International  Mercantile  Marine  Co.  v. 
Stranahan,  (1909)  214  U.  S.  344,  29  S.  Ct. 
678,  53  U.  S.  (L.  ed.)  1024,  affirming 
(1907)    155  Fed.  428. 

Finality  of  decision. —  The  decision  of 
the  board  of  special  inquiry  is  final  and 
will  not  be  inquired  into  on  habeas  corpus 
proceedings,  nor  is  it  material  that  the 
body  of  the  relator  is  not  produced  in 
court  on  the  return  day  of  the  writ. 
U.  S'.  t\  Williams,  (S.  D.  N.  Y.  1913)  203 
Fed.  292. 

Where,  on  the  arrival  of  an  alien,  he 
was  examined  by  the  medical  officer  of 
the  United  States  public  health  and 
marine  service,  who  certified  that  he  was 
"  afflicted  with  idiocy,"  and  thereafter  a 
board  of  special  inquiry  decided  on  such 
certificate  that  the  alien  was  not  entitled 
to  enter  and  directed  that  he  be  deported, 
it  waa  held  that  the  decision  of  the  board 


was  a-  conclusive  finding  as  to  the  exiat- 
ence  of  the  physical  disability  and  that 
the  applicant  was  within  section  2,  supra, 
p.  640,  providing  that  all  idiots  shall  be 
excluded.  U.  S.  17.  Rodgers,  (1910)  182 
Fed.  274,  affirmed  (C.  C.  A.  1911)  185 
Fed.  334,  107  C.  C.  A.  462. 

The  decision  of  the  board  of  special  in- 
quiry is  final.  The  fact  that  cogent  evi- 
dence was  not  submitted  to  them,  or  that 
their  decision  is  believed  to  be  erroneous 
i8  not  ground  for  an  application  to  the 
District  Court  to  retry  the  case  upon 
habeas  corpus  proceedings.  Ex  p.  Joyce, 
(D.  C.  Mass.  1913)  212  Fed.  282.  See 
also  U  S.  f.  Williams,  (S.  D.  N.  Y.  1913) 
204  Fed.  844;  Ex  p.  Joyce,  (D.  C.  Mass. 
1913.)  212  Fed.  285. 

Where  it  is  sought  to  review  a  decision 
of  the  board  of  inquiry  excluding  an  alien 
on  the  ground  that  he  is  afflicted  with  a 
loathsome  or  with  a  dangerous  contagious 
disease,  the  only  question  for  considera- 
tion is  the  alienage  of  the  immigrant, 
and  when  that  is  established  the  court 
cannot  review  the  decision  of  the  board 
on  the  question  as  to  fact  or  the  character 
of  the  disease.  This  case  construed  sec- 
tion 10  of  the  Act  of  1908.  In  re  Neu- 
wirth,  (1903)  123  Fed.  347.  See  also 
notes  under  section  25,  infra,  p.  686. 

Constmction  of  word  "final." — Under 
the  corresponding  sections  of  the  Act  of 
1903  it  was  held  that,  in  the  provision 
of  section  10  making  the  decision  of  the 
board  of  special  inquiry  based  upon  the 
certificate  of  the  examining  medical  officer 
final  as  to  the  rejection  of  aliens  afifected 
with  a  loathsome,  dangerous  contagious 
disease,  the  word  "  final "  was  not  used 
in  such  broad  sense  as  to  deprive  an  alien 
so     rejected     of    the     right     of     appeal 
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unqualifiedly  given  by  section  25  of  that  ing  the  inspecting  medical  officer,  instead 

Act,  or  of  the  right  to  invoke  the  pro-  of  the  board,  the  power  of  final  decision, 

visions  of  section  37,  relating  to  the  wife  ''Although  immigration  rule  17,  subdivi- 

and  children  of  a  naturali«^  alien,  in  a  sions  4,  5    (note),  state  that  the  board 

ease  to  which  such  section  was  applicable.  is  virtually  compelled  to  base  its  decision 

Eodgers  r.   U.   S.,    (C.  C.  A.   1907)    157  upon  the  certificate,  we  hold  that  it  has 

Fed.  381,  86  C.  C.  A.  79.  no  right  to  do  so  without  exercising  its 

Pair  hearing. — ^VVhile  the  board's  decision,  own  judgment  after  considering  not  only^ 

based  upon  the  certificate  of  the  examin-  the   certificate    but    whatever    other    evi- 

ing  medical  officer,  shall  be  final  as  to  the  dence  there  may  be  touching  the  alien's 

rejection   of  aliens  affected  with  mental  right  to  enter."    Billings  v.  Sitner,  (C.  C. 

or  physical  disability  which  would  bring  A.  Ist  Cir.  1915)  228  Fed.  315,  142  C.  C. 

them  within  the  excluded  classes,  this  does  A.   607. 

not  mean  that  the  certificate  is  to  take  Defective  medical  certificate. —  See  note 

the  place  of  a  fair  hearing  by  the  board.  under  section  17,  infra,  p.  668. 
Such  a  construction  would  result  in  giv- 

Sec.  11.  [Return  of  alien  accompanying  rejected  helpless  alien.]  That 
upon  the  certificate  of  a  medical  officer  of  the  United  States  Public  Health 
and  Marine  Hospital  Service  to  the  effect  that  a  rejected  alien  is  helpless 
from  sickness,  mental  or  physical  disability,  or  infancy,  if  such'  alien  is 
accompanied  by  another  alien  whose  protection  or  guardianship  is  required 
by  such  rejected  alien,  such  accompanying  alien  may  also  be  excluded,  and 
the  master,  agent,  owner,  or  consignee  of  the  vessel  in  which  such  alien  and 
accompanying  alien  are  brought  shall  be  required  to  return  said  alien 
and  accompanying  alien  in  the  same  manner  as  vessels  are  required  to 
return  other  rejected  aliens.     [34  Stat.  L.  901.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1903,  ch. 

1012,  §  11,  32  Stat.  L.  1216,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  12.  [Lists  of  alien  passengers  arriving  required  —  contents  — 
alien  passengers  leaving  —  contents  —  disposition  —  regular  trips  — 
insular  possessions.]  That  upon  the  arrival  of  any  alien  by  water  at  any 
port  within  the  United  States  it  shall  be  the  duty  of  the  master  or  command- 
ing officer  of  the  steamer,  sailing  or  other  vessel  having  said  alien  on  board 
to  deliver  to  the  immigration  officers  at  the  port  of  arrival  lists  or  mani- 
fests made  at  the  time  and  place  of  embarkation  of  such  alien  on  board 
such  steamer  or  vessel,  which  shall,  in  answer  to  questions  at  the  top  of  said 
list,  state  as  to  each  alien  the  full  name,  age,  and  sex ;  whether  married  or 
single ;  the  calling  or  occupation ;  whether  able  to  read  or  write ;  the  nation- 
ality; the  race;  the  last  residence;  the  name  and  address  of  the  nearest 
relative  in  the  country  from  which  the  alien  came ;  the  seaport  for  landing 
in  the  United  States ;  the  final  destination,  if  any,  beyond  the  port  of  land- 
ing; whether  having  a  ticket  through  to  such  final  destination;  whether 
the  alien  has  paid  his  own  passage  or  whether  it  has  been  paid  by  any  other 
person  or  by  any  corporation,  society,  municipality,  or  government,  and 
if  so,  by  whom;  whether  in  possession  of  fifty  dollars,  and  if  less,  how 
much ;  whether  going  to  join  a  relative  or  friend,  and  if  so,  what  relative 
or  friend,  and  his  or  her  name  and  complete  address ;  whether  ever  before  in 
the  United  States,  and  if  so,  when  and  where;  whether  ever  in  prison  or 
almshouse  or  an  institution  or  hospital  for  the  care  and  treatment  of 
the  insane  or  supported  by  charity;  whether  a  polygamist;  whether  an 
anarchist ;  whether  coming  by  reason  of  any  offer,  solicitation,  promise,  or 
agreement,  express  or  implied,  to  perform  labor  in  the  United  States,  and 
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what  is  the  alien's  condition  of  health,  mental  and  physical,  and  whether 
deformed  or  crippled,  and  if  so,  for  how  long  and  from  what  cause ;  that 
it  shall  further  be  the  duty  of  the  master  or  commanding  officer  of  every 
vessel  taking  alien  passengers  out  of  the  United  States,  from  any  port 
thereof,  to  file  before  departure  therefrom  with  the  collector  of  customs 
of  such  port  a  complete  list  of  all  such  alien  passengers  taken  on  board. 
Such  list  shall  contain  the  name,  age,  sex,  nationality,  residence  in  the 
United  States,  occupation,  and  the  time  of  last  arrival  of  every  such  alien  in 
the  United  States,  and  no  master  of  any  such  vessel  shall  be  granted  clear- 
ance papers  for  his  vessel  until  he  has  deposited  such  list  or  lists  with  the  col- 
lector of  customs  at  the  port  of  departure  and  made  oath  that  they  are  full 
and  complete  as  to  the  name  and  other  information  herein  required  con- 
cerning each  alien  taken  on  board  his  vessel ;  and  any  neglect  or  omission 
to  comply  with  the  requirements  of  this  section  shall  be  punishable  as  pro- 
vided in  section  fifteen  of  this  Act.  That  the  collector  of  customs  with 
whom  any  such  list  has  been  deposited  in  accordance  with  the  provisions 
of  this  section,  shall  promptly  notify  the  Commissioner-General  of  Immi- 
gration that  such  list  has  been  deposited  with  him  as  provided,  and  shall 
make  such  further  disposition  thereof  as  may  be  required  by  regulations 
to  be  issued  by  the  Commissioner-General  of  Immigration  with  the  approval 
of  the  Secretary  of  Commerce  and  Labor:  Provided,  That  in  the  case  of 
vessels  making  regular  trips  to  ports  of  the  United  States  the  Commissioner- 
General  of  Immigration,  with  the  approval  of  the  Secretary  of  Commerce 
and  Labor,  may,  when  expedient,  arrange  for  the  delivery  of  such  lists  of 
outgoing  aliens  at  a  later  date :  Provided  further,  That  it  shall  be  the  duty 
of  the  master  or  commanding  officer  of  any  vessel  sailing  from  ports  in  the 
Philippine  Islands,  Guam,  Porto  Rico,  or  Hawaii  to  any  port  of  the  United 
States  on  the  North  American  Continent  to  deliver  to  the  immigration 
officers  at  the  port  of  arrival  lists  or  manifests  made  at  the  time  and  place 
of  embarkation,  giving  the  names  of  all  aliens  on  board  said  vessel.  [3i 
Stat  L.  901.] 

See  the  notes  to  R.  S.  sec.  2164,  sv/pra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Earlier  provisions  relating  to  lists  of  passengers  were  made  by  the  Act  of  March  3, 
1893,  ch.  206,  sec.  1,  27  Stat.  L.  569.  These  were  superseded  by  an  Act  of  March 
3,  1903,  ch.  1012,  sec.  12,  32  Stat.  L.  1216,  which  wa«  repealed  by  sec.  43  of  this  Act, 
infray  p.  699. 

Further  provisions  relating  to  lists  were  made  by  the  following  sections  13,  14,  and  15 
of  this  Act. 

A  restriction  on  the  provisions  of  this  section  was  made  by  the  Act  of  March  4,  1909, 
ch.  305,  infra,  p.  700. 

Requirement  mandatory. —  The  require-  of   vessels    taking   alien    passengers    out 

ment  of  this  section   that  the  manifest  of  the   United   States.     It   distinguished 

shall  be  filled  up  at  the  port  of  embarka-  clearly  between   the  penalties   to  be  im- 

tion    is   mandatory.     U.    S.    v.    Coombea,  pused    in    the    two    cases.      Lists    of    all 

(C.   C.   A.   2d   Cir.   1912)    200  Fed.  400,  aliens   coming  into   the   country  were  to 

118  C.  C.  A.  552,  wherein  the  court  said:  be     furnished,     containing     information 

"  The  words,  being  precise  and  unambigu-  especially   concerning   their   right  to  ad- 

ous,  should  be  enforced  according  to  their  mission.      On    the    other    hand,    lists    of 

plain  meaning.    Consideration  of  sections  alien   passengers   only   going  out   of  the 

12    and    15    shows   that   Congress  had   a  country  with  very  little  information  were 

definite   scheme   in   mind,   which   it   used  required.     Masters  of  vessels  bringing  in 

appropriate    words    to    express.      It    dis-  aliens,   who    failed    to    comply    with    the 

tmguished     very     clearly     between     the  act,  were  subjected  to  a  penalty  for  each 

requirements  imposed  upon  masters  of  vea-  alien  *  concerning  whom  the  above  infor- 

sels    bringing    aliens     into    the    United  mation   is  not  contained   in   any  list   as 

States  and  Uiose  imposed   upon  masters  aforesaid.'    But  masters  of  vessels  taking 
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alien  passengers  out  of  the  United  States  York,  and  was  told  that  if  he  purchased 
were  subjected  only  if  they  failed  *with-  a  ticket  to  Halifax  and  wished  to  con- 
out  good  cause'  to  deliver  the  list,  to  n  tlnue  to  New  York  he  could  do  so  with- 
penalty  of  $10  '  for  each  alien  not  in-  out  extra  charge,  and  was  thereupon 
eluded  in  said  list/  the  fine  in  no  case  ticketed  by  the  steamship  officers  and 
to  exceed  $100.  All  this  shows  the  plain  entered  on  the  manifest  as  destined  to 
intention  to  be  more  stringent  in  the  Halifax,  N.  S.,  when,  in  fact,  his  destina- 
case  of  aliens  coming  into  than  of  alien  tion  was  New  York,  it  was  held  that 
passengers  going  out  of  the  United  such  acts  by  the  officers  of  the  steamship 
states.  If  we  have  a  right  to  look  into  would  constitute  a  violation  of  section  12 
the  reasonaJbleness  of  the  requirement  requiring  the  master  of  a  vessel  to  deliver 
under  consideration,  it  seems  to  us  en-  to  the  immigration  officers  at  the  port 
tirely  so.  Alien  immigrants  are  more  of  arrival  a  list  or  manifest  made  at  the 
likely  to  answer  the  questions  accurately  time  and  place  of  embarkation,  stating 
when  they  embark  than  they  are  at  the  the  name,  nationality,  etc.,  and  the  final 
end  of  the  voyage,  which  gives  them  an  destination,  as  well  as  the  seaport  for 
opportunity  to  advise  each  other  of  the  landing  in  the  United  States,  of  each 
various  causes  which  will  prevent  their  alien  destined  to  land  therein.  U.  S.  t?. 
admission  into  the  United  States.  Be-  Fielding,  (1909)  175  Fed.  290. 
sides,  it  is  fairer  to  advise  them  of  their  Hawaii. — A  territorial  government,  such 
disabilities,  if  any,  at  the  port  of  em-  as  Hawaii,  is  not  a  municipality  or  a 
barkation,  so  that  they  may  be  saved  a  gM<i«i-municipality,  and  is  not  prohibited, 
useless  voyage,  if  they  are  ineligible."  as  such,  from  payinsr  for  the  passage  of  an 
Manifest. —  Where  an  alien  endeavored  immigrant.  (1909)  27  Op.  Atty.-Gen.  479. 
in    Europe    to    secure    passage    to    New 


Sec.  13.  [Designation,  etc.,  of  aliens  on  lists  —  certificate  of  medical, 
etc.,  examination.]  That  all  aliens  arriving  by  water  at  the  ports  of  the 
United  States  shall  be  listed  in  convenient  groups,  and  no  one  list  or  mani- 
fest shall  contain  more  than  thirty  names.  To  each  alien  or  head  of  a  family 
shall  be  given  a  ticket  on  which  shall  be  written  his  name,  a  number  or  letter 
designating  the  list  in  which  his  name,  and  so  forth,  is  contained,  and  his 
number  on  said  list,  for  convenience  of  identification  on  arrival.  Each  list 
or  manifest  shall  be  verified  by  the  signature  and  the  oath  or  affirmation  of 
the  master  or  commanding  ofiRcer,  or  the  first  or  second  below  him  in  com- 
mand, taken  before  an  immigration  officer  at  the  port  of  arrival,  to  the  effect 
that  he  has  caused  the  surgeon  of  said  vessel  sailing  therewith  to  make  a 
physical  and  oral  examination  of  each  of  said  aliens,  and  that  from  the 
report  of  said  surgeon  and  from  his  own  investigation  he  believes  that  no 
one  of  said  aliens  is  an  idiot,  or  imbecile,  or  a  feeble-minded  person,  or  insane 
person,  or  a  pauper,  or  is  likely  to  become  a  public  charge,  or  is  afflicted 
with  tuberculosis  or  with  a  loathsome  or  dangerous  contagious  disease,  or 
is  a  person  who  has  been  convicted  of,  or  who  admits  having  committed  a 
felony  or  other  crime  or  misdemeanor  involving  moral  turpitude,  or  is  a 
polygamist  or  one  admitting  belief  in  the  practice  of  polygamy,  or  an 
anarchist,  or  under  promise  or  agreement,  express  or  implied,  to  perform 
labor  in  the  United  States,  or  a  prostitute,  or  a  woman  or  girl  coming  to  the 
United  States  for  the  purpose  of  prostitution,  or  for  any  other  immoral  pur- 
pose, and  that  also,  according  to  the  best  of  his  knowledge  and  belief,  the 
information  in  said  lists  or  manifests  concerning  each  of  said  aliens  named 
therein  is  correct  and  true  in  every  respect.     [34  Stat.  L.  902.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1893,  ch. 
206,  §  2,  27  Stat.  L.  569,  but  were  superseded  by  the  Act  of  March  3,  1903,  ch;  1012, 
I  13,  32  Stat.  L.  1216,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  14.  [Medical  certificate  —  verification.]  That  the  surgeon  of  said 
vessel  sailing  therewith  shall  also  sign  each  of  said  lists  or  manifests  and 
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make  oath  or  affirmation  in  like  manner  before  an  immigration  officer  at 
the  port  of  arrival,  stating  his  professional  experience  and  qualifications 
as  a  physician  and  surgeon,  and  that  he  has  made  a  personal  examination 
of  each  of  the  said  aliens  named  therein,  and  that  the  said  list  or  manifest, 
according  to  the  best  of  his  knowledge  and  belief,  is  full,  correct,  and  true 
in  all  particulars  relative  to  the  mental  and  physical  condition  of  said  aliens. 
If  no  surgeon  sails  with  any  vessel  bringing  aliens  the  mental  and  physical 
examinations  and  the  verifications  of  the  lists  or  manifests  shall  be  made 
by  some  competent  surgeon  employed  by  the  owners  of  the  said  vessel. 
[34  Stat  L,  903,] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1893,  eh. 
206,  I  3,  27  Stat  L.  569,  which  were  superseded  bv  the  Act  of  March  3,  1903,  ch.  1012, 
§  14,  32  Stat.  L.  1217,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  15.  [Penalty  for  not  deliyering  lists  —  passengers  departing.] 

That  in  the  case  of  the  failure  of  the  master  or  commanding  officer  of  any 
vessel  to  deliver  to  the  said  immigration  officers  lists  or  manifests  of  all 
.aliens  on  board  thereof,  as  required  in  sections  twelve,  thirteen,  and  fourteen 
of  this  Act,  he  shall  pay  to  the  collector  of  customs  at  the  port  of  arrival 
the  sum  of  ten  dollars  for  each  alien  concerning  whom  the  above  informa- 
tion is  not  contained  in  any  list  as  aforesaid :  Provided,  That  in  the  case 
of  failure  without  good  cause  to  deliver  the  list  of  passengers  required  by 
section  twelve  of  this  Act  from  the  master  or  commanding  officer  of  every 
vessel  taking  alien  passengers  out  of  the  United  States,  the  penalty  shall 
be  paid  to  the  collector  of  customs  at  the  port  of  departure  and  shall  be  a 
fine  of  ten  dollars  for  each  alien  not  included  in  said  list ;  but  in  no  case  shall 
the  aggregate  fine  exceed  one  hundred  dollars.    [34  Stat,  L.  903.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  somewhat  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3, 
1893,  ch.  206,  §  4,  27  Stat.  L.  570.  These  were  superseded  by  the  Act  of  March  3,  1903, 
ch.  1012,  S  15,  32  Stat.  L.  1217,  which  was  repealed  by  section  43  of  this  Act,  infra, 
p.  699. 

Construction  of  section. —  This  section  tion  of  a  penalty  imposed  for  a  violation 

and   rule  24  of  the  immigration  regula-  of   sections   12,   13,   and    14  of  this   Act, 

tions  prescribe  a  penalty  of  ten   dollars  where  payment  is  refused,  is  by  a  prose- 

for  each  alien  on  board  a  vessel  entering  cution  for  the  offense  or  an  action  to  re- 

a  port   of  the   United   States   concerning  cover  the  penalty.     (1905)   25  Op.  Atty.- 

whom  the  master  has  either  not  furnished  Gen.  336. 

a  list  or  manifest,  or  has  furnished  one  Being  penal  in  character  this  provision 

which  does  not  contain  the  information  must   be   construed   with   strictness.     Sc 

required   by   sections    12,    13,   and    14   of  construed  it  has  been   held  that  the  de- 

this  Act,  and  a  collector  of  customs  has  livering  of  manifests  containing  incorrect 

no  authority  to  impose  a  'fine  or  to  col-  information  does  not  subject  a  master  to 

lect  a  sum  of  less  than  that  amount  for  the    penalty    provided.      U.    S.    v.    Four 

each     such     violation     of     the     statute.  Hundred  and  Twenty  Dollars,  (S.  D.  Ala. 

(1905)    25  Op.  Atty.-Gen.   336.  1906)    162  Fed.  803. 

The  proper  method  of  enforcing  coUec- 

Sec.  16.  [Inspection  by  immigration  officers  —  on  shipboard  —  at  immi- 
grant stations.]  That  upon  the  receipt  by  the  immigration  officers  at  any 
port  of  arrival  of  the  lists  or  manifests  of  incoming  aliens  provided  for  in 
sections  twelve,  thirteen,  and  fourteen  of  this  Act,  it  shall  be  the  duty  of 
said  officers  to  go  or  to  send  competent  assistants  to  the  vessel  to  which  said 
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lists  or  manifests  refer,  and  there  inspect  all  such  aliens,  or  said  immigra- 
tion officers  may  order  a  temporary  removal  of  such  aliens  for  examination 
at  a  designated  time  and  place,  but  such  temporary  removal  shall  not  be 
considered  a  landing,  nor  shall  it  relieve  the  transportation  lines,  masters, 
agents,  owners,  or  consignees  of  the  vessel  upon  which  said  aliens  are 
brought  to  any  port  of  the  United  States  from  any  of  the  obligations  which, 
in  case  such  aliens  remain  on  board,  would,  under  the  provisions  of  this  Act, 
bind  the  said  transportation  lines,  masters,  agents,  owners,  or  consignees : 
Provided,  That  where  a  suitable  building  is  used  for  the  detention  and  exam- 
ination of  aliens  the  immigration  officials  shall  there  take  charge  of  such 
aliens,  and  the  transportation  companies,  masters,  agents,  owners,  and  con- 
signees of  the  vessels  bringing  such  aliens  shaU  be  relieved  of  the  responsi- 
bility for  their  detention  thereafter  until  the  return  of  such  aliens  to  their 
care.    [34  Stat  L.  903.] 

See  the  notes  to  R.  S.  sec.  2164,  8upra,  p.  632,  and  section  1  of  this  Act,  8upra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1891,  ch; 
551,  I  8,  26  Stat.  L.  1085.  These  were  superseded  by  the  Act  of  March  3,  1903,  ch. 
1012,  §  16,  32  Stat.  L.  1217,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699« 


Constmction. —  In  U.  S.  v.  Holland- 
America  Line,  (C.  C.  A.  2d  Cir.  1914) 
212  Fed.  116,  128  C.  C.  A.  632,  it  ap- 
peared that  the  United  States  brought 
an  action  against  a  steamship  line  to 
recover  expenses  incurred  for  mainte- 
nance and  medical  care  and  treatment  of 
certain  alien  immigrants  aiflicted  with 
diseases  not  warranting  deportation, 
brought  to  this  country  by  the  defendant, 
while  held  for  examination  as  to  their 
right  to  enter.  All  of  them  were  prop- 
erly brought  here  and  were  subsequently 
admitted.  As  at  that  time  there  was  no 
hospital  for  contagious  diseases  at  Ellis 
Island,  such  of  them  as  were  so  afflicted 
were  sent  to  state  hospitals  under  con- 
tracts with  the  government.  The  others 
were  sent  to  the  hospital  at  Ellis  Island. 
Determining  the  question  of  the  defend- 
ant's liability  the  court  construed  this 
section  as  follows :  "  Congress  has  made 
it  perfectly  clear  in  section  19  that  in 
the  case  of  immigrants  brought  to  this 
country  in  violation  of  law  the  company 
shall  pay  'the  costs  of  their  maintenance 
while  on  land  as  well  as  the  expense  of 
the  return  of  such  aliens.'  It  has  gone 
farther  and  made  the  master  or  owner 
guilty  of  a  misdemeanor  if  'he  shall 
make  any  charge  for  the  return  of  any 
such  alien  or  shall  take  any  securitv 
from  him  for  the  payment  of  such 
charge.'  The  plain  intent  of  these  strin- 
gent provisions  is  to  compel  the  com- 
panies to  be  vigilant  in  examining  in- 
tending passengers  before  embarkation 
with  a  view  to  refusing  such  as  are  ex- 
cluded by  the  Act.  There  can,  of  course, 
be  no  inference  from  these  precise  pro- 
visions that  the  companies  are  to  pay 
the  expenses  in  question,  about  which 
nothing  at  all  is  said  in  the  Act.  The 
legal  fiction  that  the  immigrants  were 
not  landed  until  they  had  been  admitted 


did  not  leave  the  defendant  'in  charge' 
of  them  or  make  it  liable  for  their  main- 
tenance and  care.  It  only  negatived  any 
presumption  that,  because  of  actual  land- 
ing, they  had  been  admitted  or  that  the 
defendant's  obligation  to  return  them  if 
ordered  to  be  deported  was  at  an  end. 
Section  16  of  the  Act  recognizes  these 
considerations  in  disposing  of  the  cus- 
tody of  the  immigrants  before  admission. 
The  section  holds  the  companies  liable 
for  the  detention  and  maintenance  of 
immigrants  landed  temporarily  for  ex- 
amination at  places  where  they  remain 
in  the  companies'  charge.  Then  it  goes 
on  to  provide  that,  where  the  government 
uses  a  suitable  building  for  detention 
and  examination,  the  immigration  offi- 
cials shall  take  charge  of  them,  and  the 
companies  shall  be  relieved  of  responsi- 
bility thereafter  for  their  detention  imtil 
the  immigrants  are  returned  for  deporta- 
tion. The  buildings  on  Ellis  Island  are 
just  such  suitable  buildings,  erected,  in- 
deed, by  means  of  the  head  money  tax 
of  $4  paid  by  the  companies  on  each 
alien  immigrant  as  required  by  the  Act. 
So  also  the  state  hospitals  where  immi- 
grants having  contagious  diseases  were 
at  that  time  sent  until  they  could  be  re- 
moved to  Ellis  Island  for  examination 
were  suitable  buildings,  and  the  expense 
so  incurred  was  defrayed  by  the- govern- 
ment out  of  the  same  source.  We  think 
the  immigration  officials,  and  not  the 
defendant,  were  in  the  language  of  the 
Act  in  charge  of  the  immigrants  in  qu|BB- 
tion  at  both  places,  for  all  purposes.  This 
construction  appeals  to  our  sense  of  fair- 
ness. The  companies  are  required  to  pay 
head  money  on  the  passengers  they  bring 
here  to  provide  moneys  for  defraying  the 
expense  of  regulating  immigration  under 
the  Act  and  no  use  of  such  funds  could 
be  more  appropriate  than  to  apply  them 
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to  the  expenses  of  aliens  pending  exam- 
ination who  are  rightfully  brought  here 
and  are  eventually  admitted.  It  is  stip- 
ulated by  the  parties  that  these  moneys 
are  more  than  enough  in  amount  to  do 
so  after  payment  of  all  other  expenses. 
If  Congress  had  thought  it  just  that  the 
companies  should  pay  these  charges,  we 
think  it  would  have  said  so  in  express 
terms,  as  it  did  in  the  case  of  immigrants 
brought  here  in  violation  of  law.  It 
seems  to  us  that  the  rule  adopted  by  the 
immigration  authorities  was  not  consist- 
ent with  law  and  was  oppressive  because 
it  compelled  the  companies  to  pay  in 
order  to  escape  the  alternative  of  having 
their  steamers  turned  into  hospitals  and 
houses  of  detention.  Such  payments  were 
not  voluntary.  They  could  not  Ui  the 
nature  of  things  have  been  resisted." 

"  Landing."— "  When  section  16  pro- 
vides that  a  'temporary  removal  snail 
not  be  considered  a  landing/  the  refer- 
ence is  to  landing  as  affecting  the  lawful 
entry  of  the  alien  into  the  United  States. 
*  Landing '  refers,  not  to  physically  being 
on  land,  but  to  an  act  equivalent  to  an 
entry.  In  section  19  it  will  be  noted 
that  the  cost  pf  the  maintenance  of  de- 
ported aliens  'while  on  land'  shall  be 
borne  by  the  owner  of  the  vessel.  Surely, 
if  Congress  deemed  it  necessary  to  pro- 
vide in  plain  language  that  eicpense  of 
maintenance   'while  on   land'  should  be 


paid  by  the  owners  of  vessels,  in  the  caae 
of  aliens  subsequently  excluded,  it  would 
have  expressly  provided  (if  it  so  in- 
tended) that  expense  of  maintenance  of 
aliens  ultimately  admitted  should  be  sim- 
ilarly paid.  Section  19  recognizes  that 
the  alien,  though  not  entitled  to  a  '  land- 
ing/ may  physically  be  on  land,  and  he 
is  on  land  whether  at  Ellis  Island  or 
elsewhere  than  on  the  vessel.  Reading  sec- 
tions 16  and  19  together,  it  is  apparent 
that  the  Act  had  provided  for  a  sensible 
and  necessary  method  of  handling  these 
arriving  immigrants."  U.  S.  t?.  Holland- 
America  Line,  (S.  D.  N.  Y.  1913)  205 
F^.   943. 

Delegation  of  authority  by  commission- 
en. —  The  authority  of  the  commissioners 
of  immigration,  individually  or  through 
persons  whom  they,  may  appoint,  to  go  on 
board  any .  ship  or  vessel  bringing 
immigrants,  does  not  authorize  them  to 
delegate  to  any  persons  other  than  them- 
selves the  important  functions  —  quasir 
judicial  in  their  character  —  which  are 
by  the  statute  confided  to  them.  The 
action  of  a  committee,  appointed  by  the 
commissioners,  determining  as  to  the  con- 
ditions of  immigrants,  has  not  the  same 
legal  effect  as  the  action  of  the  commis- 
sioners themselves.  This  case  was  under 
the  Act  of  1882.  In  re  Mumane,  (1889) 
39  Fed.  99. 


Sbc.  17.  [Medical  examination  on  arrival.]  That  the  physical  and  men- 
tal examination  of  all  arriving  aliens  shall  be  made  by  medical  officers  of 
the  United  States  Public  Health  and  Marine-Hospital  Service,  who  shall 
have  had  at  least  two  years'  experience  in  the  practice  of  their  profession 
since  receiving  the  degree  of  doctor  of  medicine  and  who  shall  certify  for 
the  information  of  the  immigration  officers  and  the  boards  of  special  inquiry 
hereinafter  provided  for,  any  and  all  physical  and  mental  defects  or  dis- 
eases observed  by  said  medical  officers  in  any  such  alien,  or,  should  medical 
officers  of  the  United  States  Public  Health  and  Marine-Hospital  Service  be 
not  available,  civil  surgeons  of  not  less  than  four  years'  professional  experi* 
ence  may  be  employed  in  such  emergency  for  such  service,  upon  such  terms 
as  may  be  prescribed  by  the  Commissioner-General  of  Immigration  under 
the  direction  or  with  the  approval  of  the  Secretary  of  Commerce  and  Labor. 
The  United  States  Public  Health  and  Marine-Hospital  Service  shall  be 
reimbursed  by  the  immigration  service  for  all  expenditures  incurred  in 
carrying  out  the  medical  inspection  of  aliens  under  regulations  of  the  Secre- 
tary of  Commerce  and  Labor.    [34  Stat.  L.  903.] 

See  the  notes  to  R.  S.  sec.  2164,  au/pra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Earlier  provisions  relating  to  the  persons  who  might  make  the  required  examination 
were  made  by  the  Act  of  March  3,  1891,  ch.  551,  §  8,  26  Stat.  L.  1085,  as  amended  by 
the  Act  of  March  3,  1893,  ch.  206,  §  6,  27  Stat.  L.  570.  These  were  superseded  by  the 
Act  of  March  3,  1903,  ch.  1012,  §  17,  32  Stat.  L.  1217,  which  was  repealed  by  section  43 
of  this  Act,  infra,  p.  699. 

The  provisions  of  the  text  relating  to  reimbursements  were  repealed  by  the  Act  of 
March  4,  1909,  ch.  299,  S  1,  infra,  p.  700. 

The  Public  Health  and  Marine-Hospital  Service  is  now  known  aS  the  Public  Health 
Service.    See  the  title  Health,  and  Quabantute. 


IMMIGRATION 


D«fectiye  mediotl  certificates. —  In  the 
case  of  In  re  Madeiros,  (D.  G.  Mass.  1914) 
226  Fed.  90,  it  appeared  that  none  of 
the  medical  certificates  which  appeared 
in  the  record  explicitly  and  categorically 
stated  that  the  applicant  was  afflicted 
with  a  defect  which  might  impair  his 
ability  to  earn  a  living.  But  the  court 
held  that,  fairly  construed,  that  was  their 
meaning.  "  In  proceedings  of  this  char- 
acter, in  which  substance  rather  than 
form,  and  essential  justice  rather  than 


technicalities  are  to  be  regarded  I  do  not 
think  it  can  properly  be  held  that  the 
certificates  were  so  defective  that  action 
based  upon  them  was  illegal  and  void." 

Arrivmg  by  land. —  The  force  and  con- 
sequence of  the  medical  examination  are 
extended  to  alien  immigrants  arriving  by 
land  as  well  as  those  landing  from  a  ves- 
sel. This  ruling  was  made  under  the  Act 
of  1893.     (1898)    22  Op.  Atty.-Gen.  122. 

£ffect  of  medical  certificate. —  See  note 
under  section  10,  supra,  p.  662. 


Sec.  18.  [Penalty  far  allowing  illegal  landing.]  That  it  shall  be  the 
duty  of  the  owners,  officers,  or  agents  of  any  vessel  or  transportation  line, 
other  than  those  railway  lines  which  may  enter  into  a  contract  as  provided 
in  section  thirty-two  of  this  Act,  bringing  an  alien  to  the  United  States  to 
prevent  the  landing  of  such  alien  in  the  United  States  at  any  time  or  place 
other  than  as  designated  by  the  immigration  officers,  and  the  negligent 
failure  of  any  such  owner,  officer,  or  agent  to  comply  with  the  foregoing 
requirements  shall  be  deemed  a  misdemeanor  and  be  punished  by  a  fine  in 
each  ease  of  not  less  than  one  hundred  nor  more  than  one  thousand  dollars 
or  by  imprisonment  for  a  term  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment ;  and  every  such  alien  so  landed  shall  be  deemed  to 
be  unlawfully  in  the  United  States  and  shall  be  deported  as  provided  in  sec- 
tions twenty  and  twenty-one  of  this  Act.     [34  Stat.  L.  904.] 

See  the  notes  to  B.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  simUar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1891,  ch. 
651,  I  8,  26  Stat.  L.  1085.  These  were  superseded  by  the  Act  of  March  3^  1903,  ch.  1012, 
§  18,  32  Stat.  L.  1217,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sections  20,  21,  and  32  of  this  Act  mentioned  in  the  text  are  given  infra,  pp.  673,  681, 
694. 


''Landing  from  vessel.'' — Under  the 
corresponding  section  of  the  Act  of  1903, 
it  was  held  that  the  words  *'  landing  from 
vessel,"  as  used  in  this  section,  mean  "  to 
go  ashore,"  the  landing  being  complete 
the  moment  the  vessel  is  left  and  the 
shore  is  reached.  Niven  v.  U.  S.,  (1909) 
169  Fed.  782,  95  C.  C.  A.  248. 

Sailors.^  Section  18  of  the  Act  of  1903, 
corresponding  to  the  present  section  18, 
was  held  not  to  apply  to  seamen  landed 
and  placed  in  a  hospital  because  of  illness, 
who  were  unable  to  return  to  their  home 
port  with  the  vessel  as  intended.  Niven 
i;.  U.  S.,  (1909)  169  Fed.  782,  96  C.  C.  A. 
248. 

Sailor  deserting. —  The  ordinary  case  of 
a  sailor  deserting  while  on  shore  leave  is 
not  comprehend^  by  the  provisions  of 
this  section,  notwithstanding  the  omission 
therefrom  of  the  word  ''  immigrant," 
which  had  foUowed  the  word  '^  alien  "  in 
the  earlier  Acts.  This  case  was  under 
section  18  of  the  Act  of  1903.  Taylor  v. 
U.  S.,  (1907)  207  U.  S.  120,  28  S.  Ct.  63, 
62  XJ.  S.  (L.  ed.)  130,  affirming  (C.  C.  A. 
2d  Cir.  1907)  162  Fed,  1,  81  C.  C.  A.  197. 

The  fact  that  an  alien  seaman  deserting 
while  on  shore  leave  was  a  stowaway 
under  order  of  deportation  does  not  bring 
the  case  within  the  provisions  of  this  sec- 


tion, making  it  the  duty  of  any  oflBcer  in 
charge  of  any  vessel  bringing  an  alien  to 
the  United  States  to  adopt  precautions  to 
prevent  the  landing  of  such  alien  at  any 
time  or  place  other  than  that  designated 
by  the  immigration  officers,  and  punishing 
him  if  he  lands  or  permits  to  land  any 
alien  at  any  other  time  or  place.  This 
case  was  under  the  corresponding  section 
of  the  Act  of  1903.  Taylor  v.  U.  S., 
(1907)  207  U.  S.  120,  28  S.  Ct.  53,  62 
U.  S.  (L.  ed.)  130,  affirming  (C.  C.  A.  2d 
Cir.  1907)   152  Fed.  1,  81  C.  C.  A.  197. 

Where  there  was  no  evidence  that  any 
one  connected  with  a  vessel  from  which 
an  alien  escaped  into  tlie  United  States 
permitted  or  m  any  way  connived  at  the 
alien's  desertion,  neither  the  master  nor 
the  agents  of  the  vessel  were  guilty  of  an 
offense  under  section  18  of  the  Act  of 
1903,  similar  in  its  provisions  to  the 
present  section  18.  Waterhouse  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1908)  159  Fed.  876, 
87  C.  C.  A.  56. 

Under  the  Act  of  1891. —  On  an  indict- 
ment charging  the  master  of  a  steamship 
with  knowingly  and  negligently  landing 
and  permitting  to  land  certain  alien  im- 
migrants, it  was  necessary  to  prove  wilful 
or  negligent  permission  to  escape.  U.  S. 
V.  Spruth,  (1896)  71  Fed.  678. 
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Sec.  19.  [Beturn  of  illegally  landed  aliexui  —  charges  —  detention  to 
nse  as  witness  —  maintenance  while  detained — insane  aliens.]  That  all 
aliens  brought  to  this  country  in  violation  of  law  shall,  if  practicable,  be 
immediately  sent  back  to  the  country  whence  they  respectively  came  on  the 
vessels  bringing  them.  The  cost  of  their  maintenance  while  on  land,  as 
well  as  the  expense  of  the  return  of  such  aliens,  shall  be  borne  by  the  owner 
or  owners  of  the  vessels  on  which  they  respectively  came ;  and  if  any  master, 
person  in  charge,  agent,  owner,  or  consignee  of  any  such  vessel  shall  refuse 
to  receive  back  on  board  thereof,  or  on  board  of  any  other  vessel  owned  or 
operated  by  the  same  interests,  such  aliens,  or  shall  fail  to  detain  them 
thereon,  or  shall  refuse  or  fail  to  return  them  to  the  foreign  port  from  which 
they  came,  or  to  pay  the  cost  of  their  maintenance  while  on  land,  or  shall 
make  any  charge  for  the  return  of  any  such  alien,  or  shall  take  any  security 
from  him  for  the  payment  of  such  charge,  such  master,  person  in  charge, 
agent,  owner,  or  consignee  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall,  on  conviction,  be  punished  by  a  fine  of  not  less  than  three  hundred 
dollars  for  each  and  every  such  oflfense ;  and  no  vessel  shall  have  clearance 
from  any  port  of  the  United  States  while  any  such  fine  is  unpaid :  Provided, 
That  the  Commissioner-General  of  Immigration,  with  the  approval  of  the 
Secretary  of  Commerce  and  Labor,  may  suspend,  upon  conditions  to  be 
prescribed  by  the  Commissioner-General  of  Immigration,  the  deportiation 
of  any  alien  found  to  have  come  in  violation  of  any  provision  of  this  Act, 
if,  in  his  judgment,  the  testimony  of  such  alien  is  necessary  on  behalf  of 
the  United  States  Government  in  the  prosecution  of  offenders  against  any 
provision  of  this  Act :  Provided,  That  the  cost  of  maintenance  of  any  per- 
son so  detained  resulting  from  such  suspension  of  deportation  shall  be  paid 
from  the  **  immigrant  fund  *'  but  no  alien  certified,  as  provided  in  section 
seventeen  of  this  Act,  to  be  suffering  from  tuberculosis  or  from  a  loathsome 
or  dangerous  contagious  disease  other  than  one  of  quarantinable  nature 
shall  be  permitted  to  land  for  medical  treatment  thereof  in  any  hospital  in 
the  United  States,  unless  with  the  express  permission  of  the  Secretary  of 
Commerce  and  Labor:  Provided,  That  upon  the  certificate  of  a  medical 
officer  of  the  United  States  Public  Health  and  Marine-Hospital  Service  to 
the  effect  that  the  health  or  safety  of  an  insane  alien  would  be  unduly 
imperiled  by  immediate  deportation,  such  alien  may,  at  the  expense  of  the 
'*  immigrant  fund, ' '  be  held  for  treatment  until  such  time  as  such  alien  may, 
in  the  opinion  of  such  medical  officer,  be  safely  deported.    [34  Stat.  L.  904.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  arid  section  1  of  this  Act,  supra,  p.  637. 

Earlier  provisions  for  the  return  of  aliens  prohibited  entry  were  made  by  the  Act  of 
Aug.  3,  1882,  ch.  376,  §  4,  22  Stat.  L.  214;  the  Act  of  Feb.  26,  1885,  ch.  164,  g  8,  added 
by  the  amending  Act  of  Feb.  23,  1887,  ch.  220,  24  Stat.  L.  415,  and  further  amended  by 
the  Act  of  Oct.  19,  1888,  ch.  1210,  25  Stat.  L.  566,  and  the  Act  of  March  3,  1891,  ch. 
206,  §  10,  26  Stat.  L.  1086.  These  were  superseded  by  the  Act  of  March  3,  1903,  ch. 
1012,  §  19,  23  Stat.  L.  1218,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

A  provision  of  the  Act  of  March  3,  1905,  ch.  1484,  §  1,  33  Stat.  L.  1244,  that  the 
necessary  expenses  incident  to  the  detention  of  aliens  ordered  deported  whose  attendance 
as  witnesses  mi^ht  be  required  should  be  paid  from  the  permanent  appropriation  for 
expenses  regulating  immigration,  may  be  regarded  as  superseded  by  the  second  proviso 
of  the  text. 

The  Public  Health  and  Marine-Hospital  Service  mentioned  in  the  text  is  now  known 
as  the  Public  Health  Service.    See  the  title  Health  and  Quabantinb. 

Strictly  construed. —  This  section  must  Purpose  of  section. —  This  section  is  not 

be  strictly  construed.    International  Mer-  aimed  at  the  aliens  of  the  excluded  claaa, 

cantile  Marine  Co.  v.  U.  S.,  (C.  C.  A.  2d  but  at  the  owners  of  vessels  unlawfully 

Cir.  1912)   192  Fed.  887,  113  C.  C.  A.  366.  bringing  them  into  this  country.     U.  S. 
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i;.  Nord  Deutacher  Lloyd,  (1912)  223  U. 
S.  512,  32  S.  Ct.  244,  66  U.  S.  (L.  ed.) 
631  {reversing  (S.  D.  N.  Y.  1911)  186 
Fed.  391),  wherein  the  court  said:  ''The 
Government  might  in  large  measure  pro- 
tect itself  by  inspection,  rejection  and 
order  of  deportation,  but  it  is  purposed 
also,  as  far  as  possible,  to  protect  the 
alien.  He  might  be  ignorant  of  our  laws 
and  ought  to  be  deterred  from  incurring 
the  expense  of  making  a  passage  which 
could  only  end  in  his  being  returned  to 
the  country  from  whence  he  came.  This 
policy  could  best  be  subserved  by  securing 
the  co-operation  of  the  transportation 
companies,  and  to  this  end  the  statute 
required  that  they  should  not  only  main- 
tain the  aliens  unlawfully  brought  by 
them  into  this  country,  but  should  take 
them  back  free  of  charge.  In  the  absence 
of  this  last  provision  the  company  might 
well  afford  to  accept  as  passengers  those 
known  or  suspected  to  belong  to  the  ex- 
cluded class.  It  would  receive  from  them 
their  passage  money  from  Europe  to 
America.  If  they  passed  the  inspection 
the  transaction  was  ended.  If  they  were 
deported  the  company  would  be  at "  the 
trifling  expense  of  maintaining  them 
while  here.  But  if  it  could  charge  and 
secure  payinent  for  the  return  passage, 
it  would  collect  two  fares  instead  of  one. 
This  would  have  made  the  transportation 
of  an  excluded  alien  more  profitable  than 
the  carrying  of  one  who  could  lawfully 
enter.  This  was  so  obvious  that  the 
statute  not  only  required  the  cost  of  their 
passage  to  be  borne  by  the  transporta- 
tion company,  but  prohibited  the  making 
of  a  charge  or  the  taking  of  security  for 
the  return  passage,  which  might  be  col- 
lected or  enforced  at  the  end  of  the 
journey.  U.  S.  v.  Nord  Deutscher  Lloyd, 
(1912)  223  U.  S.  512,  32  S.  Ct  244,  56 
U.  S.  (L.  ed.)  531. 

Scope  of  section. —  This  section  has  no 
extra-territorial  operation,  and  a  vessel 
owner  cannot  be  indicted  for  what  he  did 
in  a  foreign  country,  but  such  an  owner 
and  a  passenger  can  in  a  foreign  country 
make  a  contract  which  will  be  of  force 
in  the  United  States,  and  if  by  reason 
of  facts  occurring  in  this  country  the 
statute  operates  to  rescind  the  contract, 
the  rights  and  duties  of  the  parties  can 
be  determined  in  this  country  and  acts 
of  commission  or  omission  which  as  a 
result  of  the  rescission  are  here  unlawful 
can  here  be  punished.  U.  S.  v.  Nord 
Deutscher  Lloyd,  (1912)  223  U.  S.  512, 
32  S.  Ct.  244,  56  U.  S.  (L.  ed.)  531, 
reversing  (S.  D.  N.  Y.  1911)  186  Fed. 
391. 

Power  of  Congress. —  It  was  within  the 
power  of  Congress  to  provide  for  or 
authorize  delay  in  the  execution  of  an 
order  of  deportation  and  a  suspension  of 
action  thereunder  for  a  reasonable  time 


to  serve  some  public  purpose.  In  re 
Aliens,  (N.  D.  N.  Y.  1916)  231  Fed.  336. 
Immigrants  defined.— This  section  ap- 
plies onlv  to  the  entry  into  the  United 
States  of  immigrants,  who,  according  to 
standard  definitions  of  the  term,  are  per- 
sons removing  into  the  country  for  the 
purpose  of  permanent  residence,  and  the 
penalty  imposed  on  the  master  of  a  vessel 
for  neglecting  to  detain  on  his  vessel  any 
"  alien  who  may  unlawfully  come  to  the 
United  States"  on  such  vessel,  or  to  re- 
turn him  to  the  port  from  which  he  came, 
must  be  construed  in  the  light  of  such 
general  purpose,  and  limited  in  its  ap- 

?lication  to  cases  of  alien  immigrants, 
his  case  was  under  the  corresponding 
section  of  the  Act  of  1891.  Moffit  v.  U. 
S.,  (C.  C.  A.  9th  Cir.  1904)  128  Fed.  375, 
63  C.  C.  A.  117. 

Detention  of  alien.—  It  is  not  required 
that  the  detention  of  the  alien  be  neces- 
sary or  desired  for  the  prosecution  of  a 
criminal  offense  under  the  Act.  If  his 
detention  be  necessary  for  the  prosecution 
of  a  suit  to  recover  a  penalty  for  the  vio- 
lation of  some  provision  of  the  immigra- 
tion laws,  such  alien  may  be  detained.  In 
re  Aliens,  (N.  D.  N.  Y.  1916)  231  Fed. 
335. 

Bail. —  An  alien  subject  to  deportation 
but  detained  to  be  used  as  a  witness  may 
be  admitted  to  bail  pending  his  appear- 
ance in  court  as  a  witness.  In  re  Aliens, 
(N.  D.  N.  Y.  1916)  231  Fed.  335. 

The  words  "  neglect  to  detain  "  must  be 
understood  as  the  equivalent  of  "  fail "  or 
"  omit "  to  detain,  and  impose  on  masters, 
owners,  agents,  and  consignees  absolutely 
the  duty  to  do  the  things  required  of 
them  respectively.  This  case  was  under 
the  corresponding  section  of  the  Act  of 
1891.  Warren  v,  U.  S.,  (C.  C.  A.  1893) 
58  Fed.  559,  5  U.  S.  App.  656,  7  C.  C  A. 
368.  But  see  U.  S.  t;.  Spruth,  (1896)  71 
Fed.  678. 

Extent  of  shipowner's  duty.— Ship- 
owners who  have  wrongfully  brought 
aliens  into  the  United  States,  and  have 
received  them  back  on  board  the  vessel 
for  deportation,  are  not  made  absolute 
insurers  of  the  return  of  the  immigrants 
to  the  port  from  whence  they  came,  by 
this  section  punishing  as  a  misdemeanor 
the  "neglect"  to  detain  the  persons  so 
received,  or  to  return  them  to  that  port; 
but  nothing  more  is  required  than  a  faith- 
ful and  careful  effort  to  carry  out  the 
duty  so  imposed.  This  case  was  under 
the  corresponding  section  of  the  Act  of 
1891.  Hackfeld  v.  U.  S.,  (1905)  197  U. 
S.  442,  25  S.  Ct.  456,  49  U.  S.  (L.  ed.) 
826,  reversing  (C.  C.  A.  9th  Cir.  1903) 
125  Fed.  596,  60  C.  C.  A.  428,  and  over- 
ruling Warren  v.  U.  S.,  (C.  C.  A.  1st  Cir. 
1893)  58  Fed.  559,  5  U.  S.  App.  656,  7 
C.  C.  A.  368.  Followed  in  Hackfeld  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1905)  141  Fed. 
9,  72  C.  C.  A.  265. 
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Failure  to  enter  alien  on  ship's  manifest. 
—  It  was  not  the  intention  of  the  Immi- 
gration Act  that  an  alien  should  be  de- 
ported in  case  the  ship's  master  failed, 
either  wilfully  or  negligently,  to  include 
him  in  the  manifest,  and  such  an  alien, 
though  literally  "  brought  to  tliis  country 
in  violation  of  law  "  within  the  meaning 
of  this  section,  is  not  within  its  provi- 
sions. U.  S.  V.  WiUiams,  (S.  D.  N.  Y. 
1909)   193  Fed.  228. 

Alien  escaping  from  vessel. —  A  master 
who  does  all  he  can  to  keep  on  board  his 
vessel  alien  immigrants  who  have  been 
ordered  to  be  deported,  short  of  putting 
them  in  chains,  is  not  guilty  of  an  offense 
under  this  section  by  reason  of  the  fact 
that  they  escaped.  U.  S.  v.  Hemet,  (D.  C. 
Ore.  1907)   156  Fed.  286. 

"  Charge  "  —  « taking  security."— Under 
this  section  an  indictment  alleging  that 
the  defendant  at  Bremen  collected  return 
passage  from  certain  proposed  immi- 
grants who  were  within  the  excluded 
classes,  and  held  the  money  as  security 
for  a  charge  to  be  made  for  deportation, 
sufficiently  charged  the  taking  of  the 
money  as  security  within  the  United 
States,  since  the  parties  in  Germany 
could  make  a  contract  which  would  be 
of  force  in  the  United  States.  When  the 
alien  paid  and  the  defendant  received 
money  for  a  return  passage  they  created 
a  condition  which  was  operative  in  New 
York.  U.  S.  V.  Nord  Deutscher  Lloyd, 
(1912)  223  U.  S.  612,  32  S.  Ct.  244,  56 
U.  S.  (L.  ed.)  531,  reversing  (S.  D.  N.  Y. 
1911)   186  Fed.  391. 

Minor  children  of  naturalized  father. — 
The  status,  as  aliens,  of  children  born  in 
a  foreign  country  of  alien  parents. is  not 
changed  by  the  naturalization  of  their 
father  as  a  citizen  of  the  United  States 
by  taking  out  his  second  papers  while  the 
children  are  detained  in  custody  as  immi- 
grants at  Ellis  Island,  and  they  remain 
subject  to  exclusion  under  the  immigra- 
tion laws  for  a  dangerous  contagious 
disease  contracted  before  their  embark- 
ment,  such  children  not  being  affected  by 
R.  S.  sec  2172  (title  Naturalization), 
which  provides  that  the  minor  children 
of  persons  duly  naturalized  "if  dwelling 
in  the  United  States  "  shall  be  considered 
as  citizens  thereof.  This  case  was  under 
the  corresponding  section  of  the  Act  of 
1903.  U.  S.  V,  Williams,  (1904)  132  Fed. 
894. 

Evidence  of  violation  of  section. —  In 
Moffitt  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1904) 
128  Fed.  375,  63  C.  C.  A.  117,  it  appeared 
that  the  defendant  was  indicted  under  the 
corresponding  section  of  the  Act  of  1891, 
for  neglecting  to  detain  on  the  steam- 
ship of  which  he  was  master  an  alien  not 
entitled  to  land  in  the  United  States,  by 
reason  of  which  neglect  the  alien  escaped 
.  and  landed  in  the  United  States.  On  the 
trial  the  following  facts  were  shown  by 
an  agreed  statement:     When  defendant's 


ship  was  anchored  off  shore  at  a  Mexican 
port  a  number  of  native  peddlers  came  on 
board  to  sell  their  wares.  When  one  of 
them  came  on  deck  to  go  ashore  he  found 
that  the  vessel  had  started  and  proceeded 
some  distance.  Defendant  refused  his  re- 
quest that  he  be.  taken  back  and  landed, 
but  promised  to  stop  and  leave  him  on  the 
>  return  trip,  and  tnereupon  put  him  at 
work  but  without  placing  him  on  the  crew 
list.  On  arriving  at  San  Francisco  an  im- 
migration officer  notified  defendant  not 
to  land  the  Mexican  without  permission, 
but  the  latter  stated  he  did  not  wish  to 
land,  but  wanted  to  be  taken  back  home, 
and  he  was  not  confined.  Just  before  the 
vessel  sailed,  however,  he  left  it  without 
the  consent  or  knowledge  of  defendant  or 
any  of  his  officers,  and  had  not  returned 
when  she  left  the  port.  It  was  held 
under  said  section  that  such  facts  were 
not  sufficient  to  warrant  the  defendant's 
conviction,  the  alien  not  being  an  immi- 
grant within  the  meaning  and  intent  of 
the  Act,  whom  defendant  was  required  to 
put  in  irons  or  keep  under  guard  to  secure 
his  return  on  the  vessel,  and  there  being 
no-  evidence  or  claim  that  defendant  did 
not  act  in  good  faith. 

Burden  of  proof. —  Since  this  section 
imposes  a  penalty  only  in  the  cases  of 
aliens  "  brought  to  tiiis  country  in  viola- 
tion of  law"  the  burden  of  proving  that 
they  were  so  brought  here  and  that  they 
were  ordered  deported  by  competent  au- 
thority is  upon  the  government.  Nord 
Deutscher  Lloyd  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1914)   213  Fed.  10,  130  C.  C.  A.  85. 

Habeas  corpus. —  Whether  the  executive 
officers  of  the  government,  in  deporting  an 
alien  immigrant,  are  proceeding  according 
to  law,  is  a  judicial  question,  which  may 
be  inquired  into  on  habeas  corpus.  Under 
the  Act  of  1891.  Lavin  v.  Le  Fevre,  (C. 
C.  A.  9th  Cir.  1903)  126  Fed.  693,  60 
C.  C.  A.  426. 

To  what  country  deported. —  Under  this 
and  the  following  section  providing  that 
all  aliens  unlawfully  coming  into  the 
country  shall,  if  practicable,  be  im- 
mediately sent  back  on  the  vessel  by 
which  they  were  brought  in,  and  that  any 
alien  unlawfully  coming  into  the  country 
may  be  returned  as  provided  by  law  at 
•  any  time  within  a  year  thereafter,  where 
alien  immigrants  unlawfully  came  into 
the  country  from  France,  and  after  being 
temporarily  absent  in  British  Columbia, 
returned  within  a  year  of  their  arrival 
from  France,  it  was  held  that  they  were 
properly  deported  to  France,  Lavin  v. 
Le  Fevre,  (C.  C.  A.  9th  Cir.  1903)  125 
.  Fed.  693,  60  C.  C.  A.  425.  See  note 
"  Country  whence  he  came  "  under  section 
20,  infra f  p.  678,  and  note  "  To  what  place 
deported  "under  section  36,  infra^  p.  696. 

Remission  of  fines. —  The  Secretary  of 
Commerce  and  Labor  has  no  power  to 
remit  a  fine  imposed  by  a  United  States 
court  upon  a  steamship  company  for  its 
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failure    to    detain    and    return    to    tlie  promised  by  the  Secretary  of  the  Treaa- 

country  whence  they  came  aliens  whose  ury  under  R.  S.  sec.  3469  (title  Claims), 

deportation  has  been  ordered  under  this  as  such  fines  are  not  a  '^ claim"  within 

section.     (1908)  26  Op.  Atty.-Gen.  624.  the  meaning  of  that  section.      (1890)   20 

Compromise. —  Fines  imposed  by  way  of  Op.  Atty.-Gen.  685.     See  also    (1900)    23 

sentence  after  a  verdict  of  guilty  found  Op.  Atty.-Gen.  271;   (1894)   20  Op.  Atty.- 

as  the  result  of  a  trial  upon  an  indict-  Oen.  706. 
ment  under  this  section  cannot  be  com- 

Sec.  20.  [Deportation  within  three  years  after  entry  —  expenses — 
release  pending  appeal.]  That  any  alien  who  shall  enter  the  United  States 
in  violation  of  law,  and  such  as  become  public  charges  from  causes  existing 
prior  to  landing,  shall,  upon  the  warrant  of  the  Secretary  of  Commerce  and 
Labor,  be  taken  into  custody  and  deported  to  the  country  whence  he  came 
at  any  time  within  three  years  after  the  date  of  his  entry  into  the  United 
States.  Such  deportation,  including  one-half  of  the  entire  cost  of  removal 
to  the  port  of  deportation,  shall  be  at  the  expense  of  the  contractor,  pro- 
curer, or  other  person  by  whom  the  alien  was  unlawfully  induced  to  enter 
the  United  States,  or,  if  that  can  not  be  done,  then  the  cost  of  removal  to  the 
port  of  deportation  shall  be  at  the  expense  of  the  *'  immigrant  fund  ''  pro- 
vided for  in  section  one  of  this  Act,  and  the  deportation  from  such  port 
shall  be  at  the  expense  of  the  owner  or  owners  of  such  vessel  or  transporta- 
tion line  by  which  such  aliens  respectively  came :  Provided,  That  pending 
the  final  disposal  of  the  case  of  any  alien  so  taken  into  custody  he  may  be 
released  under  a  bond  in  the  penalty  of  not  less  than  five  hundred  dollars 
with  security  approved  by  the  Secretary  of  Commerce  and  Labor,  condi- 
tioned that  such  alien  shall  be  produced  when  required  for  a  hearing  or 
hearings  in  regard  to  the  charge  upon  which  he  has  been  taken  into  custody, 
and  for  deportation  if  he  shall  be  found  to  be  unlawfully  within  the  United 
States.    [34  Stai.  L.  904.] 

See  the  notes  to  R.  S.  see  2164,  wprck^  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  prescribing  the  time  within  which  an  alien  might  be  deported  were  made 
by  the  Act  of  Oct.  19,  1888,  oh.  1210,  §  1,  25  Stat.  L.  566,  and  the  Act  of  March  3,  1891, 
ch.  551,  S  11,  26  Stat.  L.  1086.  These  were  superseded  by  the  Act  of  March  3,  1903, 
ch.  1012,  S  20,  32  Stat.  L.  1218,  which  was  repealed  by  section  43  of  this  Act,  infra, 
p.  699. 

1.  Entering  in  violation  of  law,  673.  States,  is  guilty  of  "  entering  in  violation 
II.  Limitation    of    time    for    deporta-  of  law,"  within  the  meaning  of  this  sec- 
tion, 674.  tion.    Williams  v,  U.  S.,  (C.  C.  A.  2d  Cir. 

III.  Pi-oceedings  for  deportation,  675.  1911 )   186  Fed.  479,  108  C.  C.  A.  457. 

IV.  Effect  of  order  of  deportation,  677.  Alien    resident    temporarily    absent.— 
V.  Warrant  of   deportation,   677.  Under  this  section  which  authorizes  the 

T7TT    A^^A     .<*®P?^i*"^"^'  ^'^-  deportation  of  any  alien  who  has  entered 

VIII   H  h^  679*  ^^*  United  States  in  violation  of  law  at 

IX:  D^ortatKf'chin;«i,  679.  f^^.^T.iTf  ^  ^^'''  ^?'-  *^^.^'  '''*'^' 

X.  Cost  of  removal,  680.  ^}\^'^}  i?*\?'l*''i'''?*  ?^""5  \%?  I^"" 

dent  of  the  United  States  and  left  tem- 

I.  Ehtobiwg  nr  Violation  of  Law  porarily  is  immaterial,  and  the  legality 

Generally.- Aliens  who  enter  in  viola-  f'  *^t  ll*^  """"ul  i«  to  be  determined  ae 

tion  of  section  2  are  included  among  those  though  there  had  been  no  previous  entry, 

who  enter  "  in  violation  of  law."     Lewis  ^^^h    the   right   to   deport   withm   three 

V,  Frick,  (1914)  233  U.  S.  291,  34  S.  Ct.  7®*"  thereafter  if  such  entry  is  unlawful. 

488,  68  U.  S.   (L.  ed.)   967,  affirming  (0.  ^<^  P-  Petterson,    (1898)    166   Fed.   537; 

C.  A.  6th  Cir.   1912)    195  Fed.  603,   116  -®»  P.  Hoffman,   (C.  C.  A.  2d  Cir.  1910) 

C.  C.  A.  493.  179  Fed.  839,  103  C.  C.  A.  327;  Sibray  r. 

Alien  falsely  representing  himself  to  be  U.  S.,  (C.  0.  A.  3d  Cir.  1911)   185  Fed. 

citixen.— An  alien  who  falsely  represents  401,  107  C.  C.  A.  483,  reversing   (1910) 

himself  to  be  a  citissen,  and  by  such  artifice  178  Fed.  144;  U.  S.  v.  Sprung,  (C.  C.  a. 

and  frfrud  secures  admission  to  the  United  4th  Cir.  1910)  187  Fed.  903,  110  C.  C.  A. 
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37,  reversing  (1909)  182  Fed.  330;  U.  S. 
V,  Tsurukichi  Nakao,  (C.  C.  A.  9th  Cir. 
1914)  217  Fed.  49,  133  C.  C.  A.  36;  U.  S. 
r.  Tflunezo  Kusano,  (C.  C.  A.  9th  Cir. 
1914)  217  Fed.  60,  133  C.  C.  A.  36,  fol- 
lowing  Lapina  v.  Williams,  (1914)  232 
U.  S.  78,  34  S.  Ct.  196,  68  U.  S,  (L.  ed.) 
515.  Contra,  Redfern  r.  Halpert.  (C.  C.  A. 
6th  Cir.  1911)  186  Fed.  160,  108  C.  C.  A. 
262. 

In  U.  S.  v.  Hook,  (1908)  166  Fed.  1007, 
it  appeared  that  the  petitioner,  a  Cana- 
dian by  birth  and  citizenship,  entered  the 
United'  States  in  1901  and  was  an  inmate 
of  houses  of  prostitution  in  various  cities 
until  1905,  when  she  went  to  Philadel- 
phia to  care  for  an  invalid  sister.  She 
remained  there  two  years,  when  she  re- 
sumed life  as  a  prostitute,  and  in  the  fall 
of  1907  went  back  to  Canada,  where  she 
stayed  four  days,  when  she  returned  to 
the  United  States  and  continued  her  mis- 
conduct until  she  was  arrested.  It  was 
held  that  the  three-year  period  within 
which  she  was  subject  to  deportation 
dated  from  her  return  from  Canada,  and 
that  she  was  therefore  unlawfully  within 
the  country. 

In  U.  S.  r.  Williams,  (1911)  187  Fed. 
470,  it  appeared  that  an  alien  of  the  ex- 
cluded classes,  having  been  in  the  United 
States  more  than  three  years,  ehortly  be- 
fore his  arrest  as  an  alien  not  entitled 
to  enter,  while  in  Niagara  Falls,  passed 
from  the  American  to  the  Canadian  side 
to  view  the  falls,  and,  after  staying  there 
an  hour  or  more,  came  back  to  New  York, 
and  shortly  thereafter  was  arrested.  It 
was  held  that  his  return  to  the  United 
States  after  going  into  Canada  consti- 
tuted a  re-entry,  after  which  he  was  sub- 
ject to  deportation. 

Living  m  adultery  after  entry. —  That 
an  alien  is  living  in  adultery  within  the 
United  States  is  not  ground  for  deporta- 
tion, such  conduct  being  solely  within  the 
police  power  of  the  state.  U.  S'.  v.  Sibray, 
(1910)    178  Fed.  144. 

Likely  to  become  public  charge  —  in- 
volving moral  turpitude. —  In  Ex  p.  Sara- 
ceno,  (1910)  182  Fed.  956,  it  appeared 
that  -the  petitioner,  having  immigrated 
to  the  United  States  in  1899,  returned  to 
Italy  in  January,  1909,  and  was  followed 
about  four  months  thereafter  by  his  wife 
and  children.  He  remained  there  until 
September,  1910,  when  he  returned  to  the 
United  States  alone.  He  was  a  barber 
by  trade  and  had  followed  that  occupa- 
tion in  New  York  during  his  residence 
there,  was  twenty-nine  years  of  age,  and 
had  twenty-five  dollars  when  he  landed. 
He  intended  to  go  to  his  brother,  and  was 
not  subject  to  any  mental  or  physical  dis- 
ability. On  his  examination  it  was  shown 
that  he  had  been  tw^ice  arrested  during 
his  former  residence  in  New  York,  and 
on  the  second  occasion  wa«  convicted  of 
carrying  a  concealed  weapon  and  sentenced 
to    imprisonment    for    nfteen    days,    his 


offense  being  a  misdemeanor  under  the 
New  York  law.  It  was  held  that  peti- 
tioner was  not  a  person  likely  to  become 
a  public  charge,  or  a  person  convicted  of 
an  offense  involving  moral  turpitude,  and 
was  not  subject  to  deportation  on  either 
of  such  grounds. 

A  judgment  of  acquittal  in  a  criminal 
prosecution  of  an  alien  for  falsely  claim- 
ing citizenship,  entered  on  a  directed  ver- 
dict, is  not  a  bar  to  proceedings  for  his 
deportation,  under  this  section,  for  hav- 
ing obtained  admission  to  the  United 
States  in  violation  of  law  bv  falsely  rep- 
resenting himself  to  be  a  citizen.  Wil- 
liams v.  U.  S.,  (C.  C.  A.  2d  Cir.  1911) 
186  Fed.  479,  108  C.  C.  A.  457. 

Deportation  as  dependent  on  conviction 
for  felony. —  An  alien  may  be  deported  for 
the  offense  of  procuring  or  attempting  to 
bring  in  nrostitutes,  etc.,  in  the  absence 
of  a  conviction  for  the  felony  under  sec- 
tion 3.  Lewis  r.  Frick,  (1914)  233  U.  ^i. 
291,  34  S.  Ct.  488,  68  U.  S.  (L.  ed.)  967, 
affirming  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.  693,  116  C.  C.  A.  493. 

II.  Lim;itmion  op  Time  for  Deportation 

Rule  stated. —  The  alien  must  be  taken 
into  custody  and  deported,  that  i«,  taken 
out  of  the  country,  within  three  years. 
International  Mercantile  Marine  Co.  r. 
U.  S.,  (C.  C.  A.  2d  Cir.  1912)  192  Fed. 
887,  113  C.  C.  A.  365. 

Similarly,  under  the  corresponding 
section  of  the  Act  of  1903,  which  provided 
for  a  two-year  period,  it  was  held  that 
a  "  deportation  "  for  entering  in  violation 
of  any  prior  law  could  only  be  made 
within  two  years,  which  meant  the  actual 
deportation,  and  not  merely  the  com- 
mencement proceedings.  Botis  v.  Daviea, 
(1909)    173   Fed.   996. 

But  in  Bun  Chew  r.  Connell,  (C.  C.  A. 
9th  Cir.  1916)  233  Fed.  220,  147  C.  C.  A. 
226  {affirming  [S.  D.  Cal.  1915]  220  Fed. 
387),  it  was  held  that  the  secretary  has 
the  full  three  years  in  which  to  begin 
proceedings,  holding  that  the  statute 
should  be  construed  in  analogy  with  the 
etatutes  of  limitations  in  criminal  cases. 

Under  the  corresponding  section  of  the 
Act  of  1891,  which  provided  a  limitation 
period  of  oife  year  instead  of  three,  it 
was  held  that  where  a  proceeding  for  the 
deportation  of  an  alien  as  authorized  by 
this  section  was  not  begun  by  the  seizure 
of  the  alien  within  one  year  next  after 
his  last  entry  into  the  United  States,  as 
required  by  section  11,  the  proceeding 
was  barred.  In  re  Russomanno,  (1904) 
128   Fed.  528. 

Beginning  of  running  of  period  of  three 
years. —  The  period  of  three  years  from 
entry,  prescribed  by  sections  twenty  and 
twenty -one,  runs  not  from  the  date  when 
the  alien  first  entered  the  country,  but 
from  the  time  of  the  prohibited  entry, 
irrespective  of  any  qualification  arising 
out  of  a  previous  residence  or  domicile 
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in  this  oountry.  Lewis  v,  Frick,  (1914) 
233  U.  S.  291,  34  S.  Ct.  488,  68  U.  &. 
(L.  ed.)  967,  affirming  (C.  C.  A.  6th  Cir. 
1912)    195  Fed.  693,  116  C.  C,  A.  493. 

£zpiration  of  time. —  Under  the  Act  of 
1903  and  this  section,  providing  for  the 
deportation  of  aliens  unlawfully  in  the 
country  within  three  years  after  landing, 
deportation  need  not  be  completed  within 
that  time,  the  government  having  the 
whole  of  the  last  day  of  the  three  years 
in  which  to  make  the  arrest,  and  pre- 
scription being  interrupted  by  the  arrest, 
the  government  is  entitled  -to  a  reason- 
able time  in  which  to  carry  out  the  sen- 
tence of  deportation.     U.  S.  v.   Redfern, 

(1910)  180  Fted.  506.  See  also  U.  S.  t?. 
International     Mercaiitile     Marine     Co., 

(1911)  186   Fed.   669. 

In  Matsiunura  v.  Higgins,  ( C.  C.  A.  9th 
Cir.  1911)  187  Fed.  601,  109  C.  C.  A. 
431,  it  appeared  that  the  petitioner,  a 
Japanese  alien,  was  convicted  of  import- 
ing an  alien  prostitute  into  the  United 
States,  sentenced  to  imprisonment,  and 
on  investigation  by  the  Acting  Secretary 
of  Commerce  and  Labor  was  found  to 
belong  to  the  excluded  class  and  ordered 
deported.  It  was  held  that  since,  domi- 
ciliary rights  could  not  grow  for  the 
benefit  of  petitioner  during  the  period  of 
his  incarceration,  the  deportation  writ  was 
in  abeyance  during  such  period,  and  on  its 
expiration  was  subject  to  immediate  exe- 
cution, though  petitioner  then  had  been 
in  the  United  States  more  than  three 
years. 

III.  Pboceedings  fob  Defobtation 
Nature  of  proceedings. —  A  proceeding 
for  the  deportation  of  an  alien  is  not 
criminal  in  its  character,  and  an  order 
of  deportation  is  not  a  punishment  for 
crime  so  as  to  entitle  the  alien  to  the 
constitutional  guaranties  and  safeguards 
accorded  to  a  citizen  accused  of  crime. 
Sire  V.  Berkshire,  (W.  D.  Tex.  1911)  185 
Fed.  967;  Ladaux  i\  Berkshire,  (W.  D. 
Tex.  1911)   185  Fed.  971. 

Right  of  inspector  to  hear  deportation 
proceeding. —  In  Ex  p.  Kwan  So,  (N.  D. 
Cal.  1913)  211  Fed.  772,  it  was  held  that 
an  inspector  was  not  disqualified  to  hear 
a  deportation  proceeding,  because  he  had 
acquired  information  from  sources  out- 
side the  record,  in  that  he  had  partici- 
pated in  a  so-called  raid  of  the  house  in 
which  the  petitioner  was  found.  The 
court  said :  "  Concretely  stated,  the  fact 
seems  to  be  that  he  himself  participated 
in  the  so-called  raid  of  the  house  in  which 
the  petitioner  was  found,  and  which  it 
is  claimed  by  the  government  was  a  house 
of  ill  fame;  and  of  course  he  had  such 
knowledge  as  was  thus  acquired.  While 
it  is  somewhat  difficult  for  the  mind, 
accustomed  to  the  contemplation  only 
of  investigations  conducted  strictly  in  ac- 
cordance with  the  time-honored  rules  of 
judicial    procedure,    to    adjust    itself    to 


the  informal  and  sometimes  ex  parte 
methods  of  administrative  officers,  I  do 
,not  think  that,  under  the  law  as  the  same 
has  been  interpreted  by  the  Supreme 
Court,  the  inspector  here  was  disquali- 
fied. Indeed,  sometimes,  in  our  court 
procedure,  judicial  officers  act  upon  facts 
within  their  own  knowledge  and  do  not 
resort  to  formal  proofs  in  the  nature  of 
sworn  testimony.  Grand  juries  may 
return  indictments  upon  information 
which  they  themselves  acquire  at  first 
hand;  and  notably,  in  a  certain  class  of 
contempt  proceedings,  judges  convict 
upon  facts  which  they  themselves  have 
observed." 

Particularly  required  in  deportation 
proceedings. —  In  proceedings  before  the 
immigration  officers,  looking  to  the  de- 
portation of  aliens,  no  such  particularity 
IS  required  as  is  essential  in  court  pro- 
ceedings; but  this  does  not  mean  that 
an  omnibus  charge  of  being  in  this  coun- 
try in  violation  of  law,  which  does  not 
in  any  degree  whatever  advise  the  alien 
as  to  just  what  he  is  called  upon  to  meet, 
will  satisfy  the  requirements  either  of 
the  law,  or  of  good  faith  or  of  fair  deal- 
ing. Ea  p.  Lew  Lin  Shew,  (N.  D.  Cal. 
1914)  217  Fed.  317,  wherein  the  court 
held  that  an  order  of  deportation  that 
the  alien  "  is  unlawfully  in  this  country 
in  that  he  has  been  found  therein  in  vio- 
lation of  the  Chinese  exclusion  laws," 
was  too  broad  and  indefinite  to  convey 
any  idea  of  the  specific  reason  for  which 
the  alien  had  been  ordered  deported. 

Right  to  hearing. —  Where  a  warrant 
of  arrest,  under  which  proceedings  for  the 
deportation  of  an  alien  were  instituted, 
conducted,  and  concluded,  charged  alone 
a  violation  of  this  Act,  but  the  proof 
and  findings  of  the  inspector  before  whom 
the  hearing  was  had  showed  that  the 
accused  arrived  in  this  country  in  1906, 
it  was  held  that  such  proceedings  did  not 
authorize  a  warrant  of  deportation  by 
the  Department  of  Commerce  and  Labor 
for  violation  of  the  Act  of  1903  then  in 
force,  without  a  hearing  on  such  charge, 
and  that  a  person  taken  into  custody  on  a 
warrant  so  issued  was  entitled  to  dis- 
charge on  a  writ  of  habeas  corpus.  Davis 
V.  Manolis,  (C.  C.  A.  7th  Cir.  1910J  179 
Fed.  818,  103  C.  C.  A.  310. 

Where  an  alien  had  deserted  from  the 
crew  of  a  vessel  on  which  he  was  brought 
into  the  United  States,  and  had  been  at 
large  in  the  country  for  a  month  before 
he  developed  insanity,  when  he  was  ar- 
rested and  ordered  deported  by  the  Secre- 
tary of  Commerce  and  Labor,  it  was  held 
that  the  secretary's  decision  was  not  con- 
clusive on  the  alien;  the  secretary,  as  an 
executive  officer,  being  without  power 
within  the  time  limited  by  statute  to 
order  the  deportation  of  an  alien  with- 
out giving  him  an  opportunity  to  be 
heard  on  the  questions  involving  his  right 
to   remain   in   the    United   States.      This 
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case  was  under  the  correBponding  section 
of  the  Act  of  1903.  Waterhouse  v,  TJ.  S., 
(C.  C.  A.  9th  Cir.  1908)  159  Fed.  876,  87 
C.  C.  A.  66. 

A  fair  hearing  must  be  accorded  an 
alien  sought  to  be  deported  under  this 
section.  Ex  p.  Chin  Loy  You,  (D.  C. 
Mass.  1916)  223  Fed.  833,  wherein  it 
was  held  that  the  facts  did  not  show  that 
a  fair  ^hearing  was  granted.  The  court 
said:  "Such  hearing  may  be,  and 
usually  is,  summary  and  administrative, 
rather  than  judicial  in  character  and 
need  not  be  conducted  in  accordance  with 
the  procedure  and  rules  of  evidence  fol- 
lowed in  courts  of  law.  The  essential 
thins  is  that  there  shall  have  been  an  hon- 
est effort  to  arrive  at  the  truth  by  methods 
sufficiently  fair  and  reasonable  to  amount 
to  due  process  of  law.  Chin  Yow  v.  U.  S., 
(1908)  208  U.  S.  8,  28  S.  Ct.  201,  52  U.  S. 
(L.  ed.)  369. 

An  alien  was  arrested  by  the  inspector 
in  charge  of  immigration  and  was  taken 
by  him  to  the  grand  jury  room  in  the 
United  States  courthouse,  the  door  of 
which  was  part  of  the  time  locked,  and 
was  there  examined  and  catechised  by  the 
said  inspector  and  was  refused  permis- 
sion to  consult  with  counsel  until  after 
the  examination  by  such  inspector  was 
completed,  after  which  he  was  permitted 
to  consult  counsel.  It  was  held  that  he 
was  not  accorded  a  fair  and  impartial 
trial  before  the  inspector  or  the  Depart- 
ment of  Commerce  and  lAbor.  Ex  p. 
Lam  Pui,  (E.  D.  N.  C.  1914)  217  Fed. 
456. 

Right  of  counseL — On  the  Question 
whether  an  alien  sought  to  be  aeported 
under  this  section  is  entitled  to  counsel 
on  the  hearing  to  determine  whether  he 
is  entitled  to  remain,  the  District  Court 
in  Ex  p.  Chin  Loy  You,  (D.  C.  Mass. 
1915)  223  Fed.  833,  said:  "It  is  true 
that  the  right  to  counsel  secured  by  the 
Constitution  (Amendment  6,  §  1)  relates 
only  to  criminal  prosecutions;  but  it  is 
equally  true  that  that  provision  was  in- 
serted in  the  Constitution  because  the 
assistance  of  counsel  was  recognized  as 
essential  to  any  fair  trial  of  a  case 
against  a  prisoner.  See,  too,  Amendment 
14.  To  make  the  defendant's  substantial 
rights  in  a  matter  involving  personal 
libertv  depend  on  whether  the  proceeding 
be  called  '  criminal '  or  '  civil  ^  seems  to 
me  unsound.  Indeed,  historically  the 
right  to  counsel  in  civil  cases  and  upon 
charges  of  misdemeanors  antedates  such 
right  in  cases  of  felony  .and  treason. 
Cooley,  Constitutional  Limitations,  p. 
476.  'The  presence,  advice,  and  assist- 
ance of  counsel '  is  said  by  Story  to  be 
necessarily  included  in  *  due  process  of 
law.'  Story  on  the  CJonstitution,  p.  668. 
Without  undertaking  to  say  that  a  pris- 
oner has  an  absolute  right  to  counsel 
before  administrative  boards,  not  com- 
posed of  lawyers,  or  that  the  denial  of 


counsel  would  in  every  case  preheat  such 
proceedings  from  being  fair,  I  am  of 
opinion  that,  under  such  circumstances 
as  are  disclosed  in  this  case,  where  coun- 
sel for  a  prisoner  seasonably  requests  the 
privilege  of  conferring  with  him  before 
the  trial  and  of  being  present  during 
the  taking  of  the  evi&nce,  the  refusal 
of  that  request  puts  upon  the  official  so 
acting  a  great  burden  of  explanation 
and  of  scrupulous  regard  for  the  pris- 
oner's rights  which  in  this  case  is  not 
met." 

In  Sire  t*.  Berkshire,  (W.  D.  Tex.  1911) 
186  Fed.  967,  and  Ladaux  v.  Berkshire, 
(W.  D.  Tex.  1911)  185  Fed,  971,  it  was 
held  that  where  an  alien  in  deportation 
proceedings  did  not  deny  her  alienage  nor 
that  at  the  time  of  her  arrest  she  was 
engaged  in  immoral  business,  and  it  ap- 
peared that  she  was  represented  by  coun- 
sel on  a  hearing  before  the  Secretary  of 
Commerce  and  Labor,  the  deportation 
was  pursuant  to  due  process  of  law, 
though  she  was  not  permitted  to  consult 
an  attorney  before  she  was  first  exam- 
ined by  the  immigration  officers. 

Kind  of  testimony. —  In  habeas  corpus 
proceedings  by  a  woman  resisting  de- 
portation for  prostitution  her  restraint 
is  not  illegal  merely  because  affidavits 
were  admitted  against  her  in  the  hearing 
for  deportation  which  she  did  not  know 
were  to  be  taken,  the  result  being  that 
she  was  not  afforded  the  privilege  of 
cross-examination.  Choy  Gum  v.  Backus, 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  487, 
139  C.  C.  A.  35,  wherein  the  court  said: 
''  The  affidavits  were  inspected  by  coun- 
sel for  petitioner,  and  the  onl^r  objection 
or  protest  made  to  their  admission  was 
that  the  petitioner  was  not  afforded  the 
opportunity  to  cross-examine  the  affi- 
ants; none  was  interposed  on  the  ground 
that  petitioner  was  not  given  the  oppor- 
tunity of  answering  them;  nor  was  any 
request  made  for  an  extension  of  time 
in  which  to  produce  further  testimony 
to  refute  the  same.  So,  the  question 
rests  on  the  propriety  of  admittin|[  affi- 
davits in  evidence  against  petitioner, 
without  first  having  notified  her  of  the 
intention  of  taking  such  affidavits,  and 
without  affording  her  the  privilege  of 
cross-examination.  This  kind  of  testi- 
mony, while  not  ordinarily  competent  for 
judicial  inquiry  in  the  sense  of  a  trial 
in  a  court  of  justice,  has  nevertheless 
been  resorted  to  before  executive  officers 
and  boards  of  immigration  inspectors  for 
determining  the  right  of  aliens  to  re- 
main in  this  country,  and  yet  the  aliens 
have  been  refused  their  liberty  upon  ha- 
beas corpus,  where  the  inquiry  appeared 
to  be  fair  and  impartial,  and  where  the 
immigration  officers  had  been  g[uiltv  of 
no  abuse  of  discretion  reposed  in  them. 
Such  a  case  was  Healy  v.  Backus,  [C.  C. 
A.  9th  Cir.  1915]  221  Fed.  358,  [137 
C.  C.  A.   166],  recently  decided  by  this 
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oonrt.  In  that  oaae  many  affidavits 
were  takeu  and  admitted,  both  for  and 
against  the  petitioner,  and  a  very  wide 
range  of  inquiiy  was  indulged  in  by 
which  information  was  gathered  by 
means  of  letters  «nd  reports,  and  yet  the 
court  was  of  the  view  that  the  inquiry 
was  fairly  conducted  toward  the  aliens 
whom  Healy  represented,  and  without 
abuse  of  discretion  on  the  part  of  the 
immigration  officers,  and  consequently 
refused  to  liberate  them  upon  habeas 
corpus;  there  beins^  pertinent  testimony 
adduced  from  which  the  finding  made 
could  be  reasonably  inferred." 

Authority  of  Secretary  of  Labor  to  de- 
port.—  It  is  at  the  discretion  of  the  Secre- 
taiy  of  Labor  to  order  an  immigrant, 
under  the  age  of  16  years,  unaccompanied 
by  either  parent,  to  be  deported,  and  he  is 
not  estopped  by  a  prior  ruling  of  his  own 
in  favor  of  admission,  but  may  reverse 
such  rulii^.  U.  S.  v.  Com*r  Immigration, 
(S.  D.  N.  y.  1913)  209  Fed.  137. 


IV.  Effect  of  Ordeb  of  DEPOBTATioir 

Finality  of  decision.— The  direction  of 
the  Secretary*  of  Commerce  and  Labor 
that  an  alien  should  be  deported  on  the 
vessel  by  which  he  was  brought  to  the 
United  States  is  not  conclusive  on  the 
officers  and  agents  of  the  vessel,  neither 
of  whom  has  been  a  party  to  the  proceed- 
ings before  the  Secretary.  This  case  was 
under  the  Act  of  1903.  Waterhouse  v. 
U.  S.,  (CCA.  9th  Cir.  1908)  159  Fed. 
876,  87  C  C  A.  56. 

Marriage  to  citizen  after  deportation 
order. —  Where,  after  an  alien  had  been 
ordered  deported  because  she  was  afflicted 
with  a  contagious  disease,  she  married  a 
citisen,  it  was  held  that  she  was  not 
thereby  relieved  from  the  order  of  depor- 
tation, under  R.  S.  sec.  1994  (title  CiTi- 
ZEiNSHiP) ,  providing  that  any  woman  mar- 
ried to  a  citizen  of  the  United  States,  and 
who  might  herself  be  lawfully  natural- 
ized, shall  be  deemed  a  citizen.  Ex  p, 
Kaprielian,  (1910)  188  Fed.  694.  But  see 
Hopkins  V.  Fachant,  130  Fed.  839, 
wherein  it  was  held  that  where  an  alien 
woman,  pending  deportation  proceedings, 
marries  a  citizen,  she  takes  his  status 
and  is  not  subject  to  deportation.  In 
that  case  however  the  deportation  order 
was  held  to  have  been  arbitrarily  and 
unlawfully  issued. 

£zdu8ion  permanent  unless  reversed. — 
In  U.  S.  V,  Uhl,  (C  C  A.  2d  Cir.  1914) 
211  Fed.  628,  128  0.  C  A.  560,  it  ap- 
peared that  the  relator  had  been  pre- 
viously excluded  for  violation  of  section 
2.  He  contended  that  the  statute  was 
not  to  be  construed  to  mean  that  a  per- 
son who  has  once  been  refused  admission 
because  at  the  time  under  a  disability 
imposed  by  the  statute  was  forever  there- 
after to  be  regarded  as  belonging  to  the 


excluded  classea  so  that  if  at  any  sub- 
sequent time  he  entered  the  country  he 
was  to  be  held  to  have  entered  in  viola- 
tion of  law  and  to  be  subject  to  the 
penalties  of  the  Act.  The  court  said: 
"It  is  said  that  such  a  construction  of 
the  Act  would  lead  to  absurd  results. 
That  if  a  person  was  once  refused  ad- 
mission on  the  ground  of  pauperism  and 
subsequently  became  a  wealthy  man  he 
could  not  enter  the  country  except  in  vio- 
lation of  law.  That  might  possibly  de- 
pend upon  the  course  he  pursued,  and 
upon  whether  a  subsequent  investigation 
duly  made  disclosed  the  fact  that  he  was 
at  the  time  of  his  second  application 
entitled  to  admission.  We  do  not  need 
to  consider  that  question  until  it  arises. 
In  the  case  at  bar  the  relator  allowed 
the  original  finding  to  stand  unreversed 
so  that  each  time  he  subsequently  came 
into  the  country  we  must  hold  that  he 
entered  in  violation  of  law.** 

V.  Wabbant  of  Depobtation 

Sufficiency  of  warrant  for  arrest  or  de- 
portation.—  A  warrant  for  the  arrest  or 
deportation  of  an  alien  need  only  comply 
substantially  with  the  law  and  need  not 
conform  to  all  technicalities  of  criminal 
pleading.  Ex  p.  Pouliot,  (E.  D.  Wash. 
(1912)   196  Fed.  437. 

Neither  the  Immi^ation  Act  nor  the 
promulgated  regulations  require  thai  a 
warrant  of  arrest  in  deportation  proceed- 
ings shall  state  the  allied  grounds  on 
which  deportation  will  be  demanded. 
U.  S.  V.  Williams,   (1910)    175  Fed.  274. 

A  warrant  of  arrest  of  an  alien  for 
deportation,  charging  that  he  had  been 
induced  or  solicited  to  migrate  to  this 
country  by  an  off'er  or  promise  of  employ- 
ment or  in  consequence  of  an  oral  agree- 
ment to  perform  unskilled  labor  in  this 
country,  was  held  to  be  sufficient,  espe- 
cially where  unobjected  to  on  the  hearmg 
and  criticised  for  the  first  time  after  de- 
portation was  ordered  and  collaterally 
on  a  writ  of  habeas  corpus.  Ex  p.  George, 
(1910)    180  Fed.  785. 

A  warrant  for  the  deportation  of  an 
alien  charged  to  be  unlawfully  in  the 
country  is  not  insufficient  because  signed 
by  the  Assistant  Secretary  of  Commerce 
and  Labor  instead  of  the  Secretary.  U.  S. 
t?.  Redfern,   (1910)    180  Fed.  506. 

A  deportation  warrant  charged  that 
the  alien  was  a  member  of  the  excluded 
classes,  in  that  he  was  a  contract  laborer 
and  had  been  induced  to  migrate  by  an 
offer  or  promise  of  employment  under  an 
agreement  to  perform  manual  labor  in 
the  United  States.  It  was  held  that  the 
charge  was  sufficiently  set  forth  in  the 
warrant.  Exp.  Michele,  (1911)  188  Fed. 
449. 

Amendment  of  warrant  of  deposition. — 
Where,  on  proceedings  to  deport  Chinese 
persons   because  illegally   in   the  United 
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States,  they  are  erroneotisly  ordered  to 
be  deported  to  China,  the  court,  on  ha- 
beas corpus  proceedings,  will  not  dis- 
charge them  but  will  amend  the  warrant 
so  as  to  require  their  deportation  to  the 
proper  coimtry  from  whence  they  came. 
U.  S.  t\  Si«8on,  (C.  C.  A.  2d  Cir.  1913) 
206  Fed.  450,  124  C.  C.  A.  366.  See  Chi- 
nese Exclusion. 

VI.  Place  of  Deportation 
**  Country  whence  he  came."--There  has 
been  some  conflict  as  to  whether  the  im- 
migration laws  contemplated  the  deporta- 
tion of  an  alien  who  had  illegally  entered 
the  country  to  the  country  whence  he 
came,  regardless  of  the  country  of  his 
nativity,  or  whether  the  words  "  returned 
to  the  country  whence  he  came  "  refer  to 
the  country  of  the  alien's  nativity  or 
citizenship.  In  Ex  p.  Bun  Chew,  (S.  D. 
Cal.  1916)  220  Fed.  387,  it  was  held  that 
the  phrase  "  country  whence  he  came " 
refers  to  the  country  from  which  the 
alien  originally  came  and  not  to  some 
country  from  which  he,  being  temporarily 
domiciled  therein,  came  immediately  to 
the  United  States. 

Similarly,  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  in  the  case  of  Frick 
t?.  Lewis,  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.  693,  115  C.  C.  A.  493,  construed  the 
words  "  country  whence  he  came  "  to  refer 
to  the  country  of  the  alien's  nativity  or 
citizenship. 

But  in  Lewis  v.  Frick,  (1913)  233  U.  S. 
291,  34  S.  Ct.  488,  68  U.  S.  (L.  ed.)  967, 
affirming  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.  693,  15  C.  C.  A.  493,  the  distinction 
is  pointed  out  between  those  cases  involv- 
ing aliens  who  are  subject  to  deportation 
because  of  entry  in  violation  of  law  and 
those  cases  in  which  cause  for  deporta- 
tion may  arise  after  a  lawful  entry.  Re- 
specting the  determination  of  the  coun- 
try to  which  an  alien  is  to  be  deported, 
the  court  said:  **  Respecting  this  matter, 
the  sections  are  somewhat  lacking  in 
clearness.  But,  at  least,  section  35  indi- 
cates a  legislative  intent  that  aliens  sub- 
ject to  deportation  shall  be  taken  to 
trans-Atlantic  or  trans-Pacific  ports,  if 
they  came  thence,  rather  than  to  foreign 
territory  on  this  continent,  although  it 
may  have  been  crossed  on  the  way  to  this 
country.  This  was  recognized  by  rule  38 
of  the  Immigration  Regulations,  in  force 
December  12,  1910.  .  .  .  The  theory  of 
the  Act,  as  expressed  in  section  2,  is  that 
undesirables  ought  to  be  excluded  at  the 
seaport  or  at  the  frontier;  but  sections 
20,  21  and  35  recognize  that  this  is  not 
always  practicable.  Of  course,  if  peti- 
tioner's attempt  to  bring  a  woman  into 
the  country  for  an  immoral  purpose  had 
been  discovered  in  time,  he  might  have 
been  physically  excluded  at  Detroit  upon 
his  return  from  Windsor.  In  that  event 
he  would  naturally  have  remained  upon 
Canadian  soil.    But  since  his  offense  was 


not  discovered  in  time  to  permit  of  his 
physical  exclusion,  so  that  he  becomes 
subject  to  the  provisions  for  deportation, 
his  destination  ought  not  to  be  controlled 
by  the  factitious  circumstance  that  he 
went  into  Canada  to  procure  the  prosti- 
tute. And,  upon  the  whole,  it  seems  to 
us  that  the  Act  reasonably  admits  of  his 
being  returned  to  the  land 'of  his  nativity; 
that  being  in  fact  '  the  country  whence 
he  came ' "  when  he  first  entered  the 
United  States.  And  to  the  same  effect 
see  Ew  p.  Chin  Him,  (W.  D.  N.  Y.  1915) 
227  Fed.  131;  Ung  Bak  Foon  c.  Prentis, 
(C.  C.  A.  7th  Cir.  1915)  227  Fed.  406, 
142  C.  C.  A.  102;  Bun  Chew  v.  Connell, 
(C.  C.  A.  9th  Cir.  1916)  233  Fed.  5220, 
147  C.  C.  A.  226;  Wong  Back  Sue  i'.  Con- 
nell, (C.  C.  A.  9th  Cir.  1916)  233  Fed. 
669.  147  C.  C.  A.  467.  See  also  Chin 
Teung  V.  Skeffinton,  (D.  C.  Mass.  1916) 
220  Fed.  869. 

On  the  contrary  in  U.  S.  v,  Sisson, 
(C.  C.  A.  2d  Cir.  1913)  206  Fed.  450,  124 
C.  C.  A.  356,  it  was  held  that  in  proceed- 
ings for  the  deportation  of  Chinese  per- 
sons under  this  Act  where  it  is  shown 
that  they  came  into  this  country  from 
Canada,  and  there  is  no  proof  that  they 
were  born  in  China,  evidAice  that  they 
are  Chinese  is  no  proof  that  China  is  the 
land  from  whence  they  came  and  they 
should  be  returned  to  Canada  instead  of 
China.  See  also  U.  S.  v.  Sisson,  ( C.  C.  A. 
2d- Cir.  1916)  232  Fed.  599,  146  C.  C.  A. 
557. 

So  also,  in  U.  S.  v.  Redfern,  (E.  D.  La. 
1911)  186  Fed.  603,  it  was  held  that  the 
immigration  laws  contemplated  the  de- 
portation of  an  alien  who  had  illegally 
entered,  to  the  country  whence  he  came 
regardlees  of  the  country  of  his  nativity; 
that  the  Secretary  had  no  discretion  in 
the  matter  and  that  a  warrant  attempt- 
ing to  deport  an  alien  to  a  country  other 
than  that  from  whence  he  immediately 
came  was  illegal  and  void.  And  see  to 
the  same  effect  U.  S.  v.  Redfern,  (E.  D. 
La.  1914)  210  Fed.  648.  See  also  U.  S.  v. 
Ruiz,  (C.  C.  A.  5th  Cir.  1913)  203  Fed. 
441,  121  C.  C.  A.  561;  Yee  Suey  v.  Berk- 
shire, (C.  C.  A.  6th  Cir.  1916)  232  Fed. 
143,  146  C.  C.  A.  336. 

Under  section  12  of  the  Act  of  May  6, 
1882,  as  amended  by  the  Act  of  July  5, 
1884  (title  Chinese  Exclusion),  provid- 
ing that  any  Chinese  person  found  unlaw- 
fully within  the  United  States  shall  be 
caused  to  be  removed  therefrom  to  the 
country  from  whence  he  came,  it  was  held 
that  the  phrase  "  be  removed  ...  to  the 
country  whence  he  came  "  does  not  neoes- 
sarily  mean  the  country  of  which  he  is  a 
subject  by  birth  or  allegiance  but  the 
country  in  which  he  last  acquired  a 
domicile.  U.  S.  v.  Chong  Sam,  (E.  D. 
Mich.  189 J)  47  Fed.  878;  In  re  Mah 
Wong  Gee,  (D.  C.  Vt.  1891)  47  Fed.  433; 
In  re  Leo  Hem  Bow,  (D.  0.  Wash.  1891) 
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47   Fed.    302.     See   also    (1891)    20   Op. 
Atty.-Gen.  171. 

See   note    "  To   what   place   deported " 
under  section  35,.  infra,  p.  695. 

VII.  Attendants 
Authority  to  furnish. —  The  Secretary 
of  Commerce  and  Labor  is  empowered  by 
sections  20  and  21  to  select  attendants  to 
accompany  aliens  ordered  to  be  deported, 
where  they  are  mentally  or  physically 
diseased  in  such  a  manner  as  to  require 
attendance  and  care  during  the  voyage. 
The  steamship  or  transportation  com- 
panies by  which  such  aliens  came  to  this 
country  are  required  to  receive  the  at- 
tendants so  selected  at  the  same  time  that 
they  receive  the  aliens  to  be  deported,  and 
convey  them,  with  the  aliens,  to  the 
foreign  places  of  destination.  The  steam- 
ship companies  are  required  to  furnish 
such  attendants  transportation  to  and 
from  the  alien's  destination  and  to  defray 
all  expenses  incident  to  such  employment. 
(1907)   26  Op.  Atty.-Gen.  381. 

VIII.  Habeas  Cobpus 
When  granted.— While  the  findings  of 
the  immigration  officers  on  deportation 
proceedings  are  conclusive  on  questions  of 
fact,  if  an  alien  is  deprived  of  his  liberty 
and  is  to  be  deported  by  the  oppressive 
and  arbitrary  action  of  an  inspector  and 
without  a  fair  Hearing  as  contemplated 
by  law,  the  federal  courts  will  relieve 
him  by  review  on  writ  of  habeas  corpus. 
Whitfield  v.  Hanges,  (C.  C.  A.  8th  Cir. 
1915)  222  Fed.  746,  138  C.  C.  A.  199. 
Unless  and  imtil  it  is  proved  to  the  satr 
isfaction  of  the  judge  that  a  hearing  prop- 
erly so  called  was  denied  before  the  immi- 
gration officers,  the  merits  of  the  case  are 
not  open  and  the  denial  of  a  hearing  can- 
not be  established  by  proving  that  the  de- 
cision is  wrong.  Prentis  v.  Seu  Leung, 
(C.  C.  A.  7th  Cir.  1913)  203  Fed.  26,  121 
C.  C.  A.  389. 

The  findings  of  the  immigration  officers 
on  deportation  proceedings  under  this 
section  are  conclusive  on  questions  of 
fact  if  there  is  any  evidence  to  support 
them,  but  errors  of  law  may  be  reviewed 
on  habeas  corpus.  Ex  p.  Watchorn,  ( S.  D. 
N.  y.  1908)  160  Fed.  1014;  Ex  p.  Petter- 
son,  (D.  C.  Minn.  1908)  166  Fed.  536; 
Botis  V.  Davies,  (N.  D.  111.  1909)  173  Fed. 
996;  Ew  p.  Koerner,  (E.  D.  Wash.  1909) 
176  Fed.  478;  Davies  v.  Manolis,  (C.  C. 
A.  7th  Cir.  1910)  179  Fed.  818,  103 
C.  C.  A.  310;  U.  S*.  r.  Williams,  (C.  C.  A. 
2d  Cir.  1912)  200  Fed,  538,  118  C.  C.  A. 
632.  See  also  Prentis  v,  Di  Giacomo, 
(C.  C.  A.  7th  Cir.  1911)  192  Fed.  467, 
112  C.  C.  A.  605,  followed  in  Prentis  i\ 
StathaJcos,  (C.  C.  A.  7th  Cir.  1911)  192 
Fed.  469,  112  C.  C.  A.  607;  U.  S.  v,  Wil- 
liams,  (S.  D.  N.  Y.  1913)  204  Fed.  828. 
Where  there  is  nothing  to  support  a 
charge,  the  department  cannot  rightfully 
issue  a  warrant  to  deport.    But  where  a 


fair  though  summary  hearing  has  been 
given,  in  ascertaining  whether  there  is 
or  is  not  any  proof  tending  to  sustain  a 
charge,  it  is  not  open  to  courts  to  con- 
sider either  admissibility  or  weight  of 
proof  according  to  the  ordinary  rules  of 
evidence,  even  if  it  believe  the  proof  was 
insufficient  and  the  conclusion  wrong. 
The  question  is  whether  anything  was 
oflfered  that  tends,  though  slightly,  to 
sustain  the  charge.  Frick  v.  Lewis,  (C. 
C.  A.  6th  Cir.  1912)  195  Fed.  693,  116 
C.  C.  A.  493. 

Where  an  alien  seeking  to  enter  the 
United  States  is  ordered  deported  by  the 
Secretary  of  Commerce  and  Labor,  a  dis- 
trict judge  has  no  jurisdiction  to  set  aside 
such  order  on  habeas  corpus,  unless  the 
secretary  violated  the  statute  in  respect 
to  all  of  the  grounds  on  which  the  de- 
portation is  based.  U.  S.  17.  Williams, 
(1910)    175    Fed.   274. 

Where  an  alien  not  entitled  to  enter 
the  United  States  was  held  under  an 
illegal  warrant  directing  his  deportation 
to  a  country  other  than  whence  he  came, 
it  was  held  that  he  was  entitled  to  a  re- 
lease on  habeas  corpus,  under  the  rule 
that  a  prisoner  is  entitled  to  his  liberty 
where  tne  sentence  is  illegal.  U.  S.  V. 
Redfem,   (1911)    186  Fed.  603. 

Where  neither  the  application  for  the 
warrant  of  arrest  nor  any  of  the  papers 
on  which  it  was  issued  were  shown  to  an 
alien  or  her  counsel  during  the  hearing, 
and  before  the  passing  of  an  order  for 
deportation,  as  required  by  immigration 
rule  35e,  it  was  held  that  she  was  entitled 
to  a  writ  of  habeas  corpus  to  determine 
the  validity  of  her  detention.  Ex  p.  Ava- 
kian,   (1910)   188  Fed.  688. 

On  habeas  corpus  to  determine  the  legal- 
ity of  the  detention  of  an  alien  in  d-eporta- 
tion  proceedings,  the  only  question  for  re- 
view is  the  legality  of  the  alien's  deten- 
tion on  the  return  day  of  the  writ,  and 
matters  subsequent  thereto  are  not  proper 
in  a  traverse  to  the  return.  Ex  p.  Ava- 
kian,   (1910)   188  Fed.  688. 

IX-  Depobtation  of  Chinese 
Violation  of  Chinese  Exclusion  Act. — 
The  Immigration  Act  of  1907  is  applicable 
to  Chinese  aliens  illegally  coming  to  this 
country,  notwithstanding  the  special  acts 
relating  to  the  exclusion  of  Chinese.  U. 
S.  V,  Wong  You,  (1912)  223  U.  S,  67,  32 
S.  Ct.  195,  56  U,  S.  (L.  ed.)  354.  revers- 
ing (C.  C.  A.  2d  Cir.  1910)  181  Fed.  313, 
104  C.  C.  A.  635;  U.  S.  t\  Prentiss,  (C.  C. 
A.  7th  Cir.  1912)  202  Fed.  65,  120  C.  C. 
A.  381;  Billings  v.  Ham,  (C.  C.  A.  1st 
Cir.  1913)  202  Fed.  914,  121  C.  C.  A. 
272.    See  Chinese  Exclusion. 

Where  the  officers  of  the  government 
see  fit  to  bring  proceedings  for  the  de- 
portation of  Chinese  under  this  Act  in- 
stead of  the  Chinese  Exclusion  Acts  they 
must  follow  strictly  the  provisions  of  this 
Act;  they  cannot  invoke  the  provisions  of 
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both.    U.  S.  V.  Sisaon,  (C.  C.  A.  2d  Cir. 

1913)  206  Fed.  460,  124. C.  C.  A.  356. 
The  I  tn migration  Act  anplies  to  Chinese 

persons  as  well  as  other  aliens  and  it  ap- 
plies to  them  when  the  ground  of  the  pro- 
ceeding is  a  violation  of  the  Chinese 
Exclusion  Act  as  distinguished  from  the 
Immigration  Act.  Ex  p.  Woo  Shing,  (N. 
D.  Ohio  1915)  226  Fed.  141.  And  to  the 
same  effect  see  Ecd  p.  Lam  Piii,  (£.  D. 
N.  C.  1914)  217  Fed.  456;  Ex  p.  Woo 
Shing,  (N.  D.  Ohio  1915)  226  Fed.  141; 
Ex  p.  Wong  Yee  Toon,  (D.  C.  Md.  1915) 
227  Fed.  247;  Sibray  v,  U.  S.,  (C.  C.  A. 
3d  Cir.  1916)  227  Fed.  1,  141  C.  C.  A. 
656;   Ex  p.  Chun  Woi  Sau,    (N.  D.  Cal. 

1914)  230  Fed.  638;  Lam  Fung  Yen  i;. 
Frick,  (C.  C.  A.  6th  Cir.  1916)  233  Fed. 
393,  147  C.  C.  A.  329. 

But  in  Ex  p.  Woo  Jan,  (E.  D.  Ky. 
1916)  228  Fed.  927,  in  an  exhaustive  dis- 
cussion of  this  question,  the  court  dis- 
tinguishing U.  S.  V.  Wong  You,  (1912) 
223  U.  S.  67,  32  S.  Ct.  195,  66  U.  ^. 
(L.  ed.)  354,  held  that  the  Immigration 
Act  was  not  intended  to  apply  to  Chinese 
laborers  when  the  ground  of  a  proceeding 
for  their  deportation  is  a  violation  of  the 
Chinese  Exclusion  Act.  Noting  that  the 
decision  ran  counter  to  the  trend  of  fed- 
eral judicial  opinion  on  the  subject  the 
court  said:  "By  this  time  this  much  at 
least  must  be  accepted  as  true,  to  wit, 
that  it  is  by  no  means  clear  —  indeed  it 
is  extremely  doubtful  —  whether  Congress 
intended  to  subject  Chinese  laborers  to 
deportation  by  the  Immigration  Depart- 
ment; and  this  being  so,  the  doubt  should 
be  resolved  against  the  existence  of  such 
power  in  that  department.  The  right  to 
a  judicial  hearing  is  a  valuable  right.  An 
executive  hearing  is  not  its  equivalent 
...  It  is  to  be  noted  that  though,  if  the 
Immigration  Department  has  the  power 
here  claimed,  it  acquired  it  in  1907,  there 
is  no  indication  that  it  attempted  to  use 
it  until  after  the  decision  in  the  Wong 
You  case  in  1912.  If  that  decision  was 
the  cause  of  the  attempt  to  use  it  such 
was  the  result  of  a  misinterpretation 
thereof."  And  see  to  the  same  effect  U. 
S.  V.  Prentis,  (N.  D.  111.  1916)  230  Fed. 
936. 

In  proceedings  to  deport  a  Chinese 
under  the  provisions  of  the  Immigration 
Law  for  a  violation  of  the  Chinese  Exclu- 
sion Act,  an  omnibus  charge  that  the 
alien  is  in  the  country  in  violation  of 
such  Act  is  so  broad  as  to  convey  no 
idea  of  the  specific  reason  for  which  the 
alien  has  been  ordered  deported.  It 
should  be  made  apparent  on  the  record, 
that  the  alien  knew  just  what  was  spe- 
cifically urged  against  him  and  that  he 
was  given  an  opportunity  to  meet  the 
specific  charge.  See  Ex  p.  Chun  Woi  San, 
(N.  D.  Cal.  1914)  230  Fed.  538. 

The  court  w^ill  not  undertake  to  pre- 
scribe rules  of  evidence  for  the  immigra- 
tion department,  but  where  the  jurisdic- 
tion of  the  department  depends  upon  the 


establishment  of  a  certain  fact,  which 
fact,  when  established,  takes  the  alien's 
case  out  of  the  jurisdiction  of  the  courts 
of  the  United  States  where  it  is  placed 
by  the  Chinese  Exclusion  Law,  the  court 
is  entitled  to  regard,  not  perhaps  the 
weight  of  the  evidence  but  certainly  the 
character  of  the  evidence,  by  which  such 
a  transfer  of  jurisdiction  is  effected. 
Ex  p.  Owe  Sam  Goon,  (N.  D.  Cal.  1915) 
230  Fed.  654. 

Clandestine  entry  at  border  port. —  A 
Chinese  alien  entering  the  Unit^  States 
from  Canada  surreptitiously  in  the  night, 
avoiding  inspection  and  examination  at  a 
designated  place  of  entrv.  enters  in  viola- 
tion of  section  36,  and,  like  any  other 
alien  so  entering,  is  subject  to  arrest  on 
a  warrant  issued  by  the  Secretary  of  Com- 
merce and  Labor  and  to  be  deported  to 
Canada  or  to  China,  the  "  country  whence 
he  came,"  under  the  provisions  of  sections 
20  and  21  of  the  Act,  without  regard  to 
the  provisions  of  the  Chinese  Exclusion 
Acts.  And  it  is  no  defense  that  he  is  a 
domiciled  merchant  in  the  United  States 
entitled  to  enter  under  such  Acts;  the 
deportation  in  such  case  being  without 
prejudice  to  his  right  to  siibsequently  ap- 
ply for  admission  in  a  lawful  way.  Bw  p. 
Li*  Dick,  (1909)   174  Fed,  674. 

X.  Cost  of  Removal 
Not  retroactive. —  Where  an  alien  law- 
fully entitled  to  enter  under  the  Act  of 
1903,  then  in  force,  not  being  within  one 
of  the  prohibited  claasee,  arrived  on  Feb. 
14,  1906,  and  was  arrested  on  July  29, 
1910,  and  ordered  deported  as  a  person 
practicing  prostitution  in  the  United 
States,  the  steamship  company  by  which 
she  was  brought  to  tne  United  States  was 
not  liable  under  the  Act  of  1907  for  the 
cost  of  her  deportation  from  the  port  of 
entry,  since  the  provision  of  that  Act  for 
deportation  at  the  expense  of  the  steam- 
ship companies  ^ould  be  construed  as 
proepeotive  and  only  applicable  to  aliens 
brought  to  the  United  States  after  its 
adoption,  since  if  otherwise  construed  it 
would  be  unconstitutional  as  depriving 
such  companies  of  their  property  without 
due  process  of  law.  U.  S*.  t\  North  Ger- 
man Lloyd  Steamship  Co.,  (1911)  185 
Fed.  158. 

Cost  of  remoYal  to  port  of  deportation. 
—  In  U.  S.  V.  Hamburg  American  Line, 
(C.  C.  A.  2d  Cir.  1908)  159  Fed.  104, 
86  C.  C.  A.  294,  it  whjb  held  under  sec- 
tion 20  of  the  Act  of  1903,  that  the  **c6st 
of  inland  transportation "  included  only 
the  cost  of  carrying  the  alien  from  the 
inland  place  where  he  wae  found  to  the 
port  of  deportation,  and  that  the  govern- 
ment was  therefore  not  entitled  to  re- 
cover tmder  such  section  from  the  steam- 
ship company  bringing  the  deported  alien 
into  the  United  States  any  part  of  the 
traveling  expenses  of  an  officer  sent  to 
bring  tl^  alien  to  the  port  of  deportation. 
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Sec.  21.  [Return  of  illegally  entered  aliens  in  three  years  — penalty 
for  refusal  of  vessel  owners,  etc.  —  attendant  when  necessary.]  That  in 
case  the  Secretary  of  Commerce  and  Labor  shall  be  satisfied  that  an  alien 
has  been  found  in  the  United  States  in  violation  of  this  Act,  or  that  an  alien 
is  subject  to  deportation  under  the  provisions  of  this  Act  or  of  any  law  of 
the  United  States,  he  shall  cause  sudi  alien  within  the  period  of  three  years 
after  landing  or  entry  therein  to  be  taken  into  custody  and  returned  to  the 
country  whence  he  came,  as  provided  by  section  twenty  of  this  Act,  and 
a  failure  or  refusal  on  the  part  of  the  masters,  agents,  owners,  or  consignees 
of  vessels  to  comply  with  the  order  of  the  Secretary  of  Commerce  and  Labor 
to  take  on  board,  guard  safely,  and  return  to  the  country  whence  he  came 
any  alien  ordered  to  be  deported  under  the  provisions  of  this  Act  shall  be 
punished  by  the  imposition  of  the  penalties  prescribed  in  section  nineteen 
of  this  Act :  Provided,  That  when  in  the  opinion  of  the  Secretary  of  Com- 
merce and  Labor  the  mental  or  physical  condition  of  such  alien  is  such  as 
to  require  personal  care  and  attendance,  he  may  employ  a  suitable  person 
for  that  purpose,  who  shall  accompany  such  alien  to  his  or  her  final  destina- 
tion, and  the  expense  incident  to  such  service  shall  be  defrayed  in  like 
manner.    [34  Stat.  L.  905.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  preceding  the  proviso  were  made  by  the  Act 
of  March  3,  1903,  ch.  1012,  §  21,  32  Stat.  L.  1218,  repealed  by  section  43  of  this  Act, 
infra,  p.  699. 


It  is  the  duty  of  the  Secretary  of  Com- 
merce and  Labor  to  satisfy  himself  that 
the  alien  has  been  found  m  the  United 
States  in  violation  of  law  and  therefore 
subject  to  deportation,  and  being  so 
satisfied,  shall  cause  such  alien  to  be  re- 
turned to  the  country  whence  he  came. 
The  Secretary  of  Commerce  and  Labor 
cannot  delegate  or  depute  to  a  commis- 
sioner of  immigration  these  duties  nor 
leave  it  to  such  commissioner  to  be  satis- 
fied whether  the  law  has  been  violated. 
Low  Kwai  v.  Backus,  (C.  C.  A.  9th  Cir. 
1916)  229  Fed.  481,  143  C.  C.  A.  549, 
wherein  it  appeared  that  the  acting  com- 
missioner of  immigration  undertook  to 
satisfy  the  Secretary  of  Commerce  and 
Labor  that  the  alien  in  question  had  vio- 
lated the  law. 

Second  arrest  of  alien. —  The  immigra- 
tion authorities  are  clothed  with  execu- 
tive, and  not  with  judicial,  duties.  The 
finding  of  the  becretary  of  Commerce  and 
Labor  is  not  a  technical  res  judicata, 
and  there  is  nothing  in  the  above  section 
to  prevent  him  from  arresting  an  alien  a 
second  time  to  try  the  same  question 
again,  if  he  is  satisfied  that  the  alien  has 
entered  the  United  States  in  violation  of 
the  Act.  This  is  no  violation  of  the 
alien's  rights,  because  he  was  admitted 
into  the  United  States  subject  to  the  con- 
dition that  he  might  be  d'eported  within 
three  years  thereafter  if  he  entered  in  vio- 
lation of  the  Act.  Eco  p.  Stancampiano, 
(S.  D.  N.  Y.  1908)   161  Fed.  164. 

Deportation  of  alien  residents. —  Under 
the  above   provision  of  this   Act  it  has 


been  held  that  an  alien  who  has  acquired 
a  domicile  in  the  United  States,  upon 
attempting  to  re-enter  the  country  after 
a  temporary  absence  in  a  foreign  country, 
such  visit  having  been  made  with  no 
intention  of  abandoning  the  domicile  so 
acquired,  is  subject  to  deportation.  Ex  p. 
Petterson,  (1908)  166  Fed.  536.  Here  the 
court  said :  "  The  words  of  the  Immigra- 
tion Act  here  under  consideration  are 
broad,  and  include  every  case  of  an  alien 
who  at  the  time  of  its  passage  was  out  of 
this  country,  no  matter  for  what  reason, 
and  seeks  to  come  back.  In  the  language  of 
Mr.  Justice  Harlan  [in  Lem  Moon  Sing 
V.  U.  S*.,  (1895)  168  U.  S.  538,  15  S.  Ct. 
967,  39  U.  S.  (L.  ed.)  1082,  passing  upon 
the  Chinese  Exclusion  Act  of  Oct.  1,  1888, 
ch.  1064;  see  title  Chinese  Exclusion], 
'He  is  none  the  less  an  alien  because  of 
his  having  a  commercial  domicile  in  this 
country.'  In  the  case  at  bar,  as  in  the 
Lem  Moon  Sing  case,  supra,  the  alien  was 
out  of  this  country  at  the  time  of  the 
passage  of  the  law." 

In  U.  S.  t\  Watchorn,  (1908)  164  Fed. 
152,  it  appeared  that  the  petitioner  had 
lived  in  the  United  States  for  six  years 
without  having  been  naturalized,  and  had 
then  gone  to  Italy  for  a  visit.  On  his 
return  to  the  United  States  he  was  pre- 
vented from  landing  because  prior  to  his 
first  arrival  in  this  country  he  had  been 
imprisoned  in  his  native  country  for  stab- 
bing a  man.  It  was  held  that  the  immi- 
gration officers  had  jurisdiction,  notwith- 
standing the  petitioner's  prior  residence 
in   the  United   States,  he  being  still  an 
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alien,  and  the  petitioner's  writ  of  habeas 
corpus  was  dismissed.  Rule  4  of  the  reg- 
ulations of  the  bureau  of  immigration  and 
naturalization  of  the  Department  of  Com- 
merce and  Labor  relating  to  the  applica- 
tion of  the  Immigration  Act,  was  held 
not  to  apply  to  the  petitioner. 

Deportation  at  expense  of  transporta- 
tion line  —  constitutionality. —  The  provi- 
sion of  the  Immigration  Act  declaring  that 
an  alien  woman  who  subsequent  to  land- 
ing commits  a  specified  offense  shall  be 
deported  is  a  proper  exercise  of  police 
power,  but  the  provision  that  the  cost 
of  her  deportation  shall  be  imposed  on 
another  person  who  had  nothing  to  do 
with  the  commission  of  such  offense  is 
not  an  exercise  of  such  power.  U.  S.  v. 
North  German  Lloyd  Steamship  Co., 
(1911)  185  Fed.  158,  holding  that  the 
provision  of  the  Act  for  deportation  at 
the  expense  of  the  steamship  companies 
or  transportation  lines  was  prospective, 
a  construction  avoiding  the  constitutional 
objection  of  depriving  such  companies  of 
their  property  without  due  piocess  of  law. 

Procedure. —  Officers  of  the  government, 
to  whom  the  determination  of  questions 
of  deportation  are  intrusted,  are  not 
bound  by  the  rules  of  criminal  procedure, 
nor  by  rules  of  evidence  applied  in  the 
courts.  It  is  not  enough  for  a  review  of 
their  decision  on  habeas  corpus  that  there 
was  no  sworn  testimony,  or  no  record  of 
the  testimony  or  of  the  decision.  No 
formal  complaint  or  pleadings  are  re- 
quired. The  alien's  opportunity  to  be 
heard  need  not  be  upon  any  regular  set 
occasion,  nor  according  to  the  forms  of 
judicial  procedure.  It  may  be  such  as 
will  secure  the  prompt,  vigorous  action 
contemplated  by  Congress  and  appropri- 
ate to  the  nature  of  the  case.  Siniscalchi 
V,  Thomas,  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.  701,  115  C.  C.  A.  501. 

Necessity  for  conviction  under  section  3. 
—  The  right  to  deport  an  alien  under  this 
section  for  bringing  into  this  country  an 
alien  woman  for  purposes  of  prostitution 
does  not  depend  upon  a  conviction  under 
section  3  of  this  Act.  Frick  v.  Lewis, 
(C.  C.  A.  8th  Cir.  1912)  196  Fed.  693, 
116  C.  C.  A.  493,  affirmed  (1913)  233 
U.  S.  291,  34  S.  Ct.  488,  58  U.  S.  (L.  ed.) 
967.  See  also  Siniscalchi  v,  Thomas,  (C.  C 
A.  6th  Cir.  1912)  195  Fed.  701,  116  C. 
C.  A.   501. 

"Any  law  of  the  United  States."— The 
language  of  this  section  conferring  upon 
the  Secretary  of  Commerce  power,  upon 
being  satisfied  that  the  petitioner  was 
subject  to  deportation  under  "  any  law 
of  the  United  States,"  includes  the  Chinese 
exclusion  laws.  But  if  the  immigration 
authorities  elect  to  proceed  in  the  arbi- 
trary and  summary  manner  authorized  by 
the  Immigration  Act  they  must  proceed 
strictly  in  conformity  with  its  provisions. 
Ex  p.  Lam  Pui,  (E.  D.  N.  C.  1914)  217 
Fed.  456. 


Failure  to  guard  safely. —  In  U.  S.  o. 
Pacy,  (E.  D.  N.  Y.  1912)  193  Fed.  1006, 
the  evidence  was  held  to  be  insufficient  to 
hold  the  captain  of  a  vessel  liable  for  the 
escape  of  an  immigrant  who  was  about 
to  be  deported. 

Deportation  to  avoid  necessity  for  ex- 
tradition proceedings. —  Where  the  record 
discloses  that  an  alien  is  in  this  country 
in  violation  of  the  immigration  laws,  an 
abuse  of  discretion  on  the  part  of  the 
immigration  authorities  cannot  be  predi- 
cated of  the  discharge  of  official  duty 
simply  because  the  government  of  the 
country  of  which  the  alien  is  a  subject 
desired  and  requested  his  return  thereto. 
Siniscalchi  v.  Thomas,  (C.  C.  A.  6th  Cir. 
1912)   195  Fed.  701,  115  C.  C.  A.  501. 

Class  of  transportation  of  attendant — 
A  regulation  of  the  department  which  pro- 
vides that  "  attendants  will  accompany 
aliens  to  official  destination,  and  will, 
when  proceeding  abroad,  be  required  to 
travel  under  the  same  conditions  as  the 
alien,"  is  appropriate,  if  in  nearly  all 
cases  the  usefulness  of  the  attendants 
would  be  seriously  impaired  unless  they 
went  in  the  same  class  as  the  alien;  but 
the  second  part  of  the  regulation,  pro- 
viding that  all  attendants  "  when  return- 
ing shall  travel  second  class,"  is  not  bind- 
ing upon  the  vessel  owners.  If  the  attend- 
ant in  going  has  traveled  in  a  class  in 
which  he  would  not  naturally  travel,  by 
reason  of  the  necessity  for  his  constant 
attendance  upon  the  disordered  alien:  his 
ticket  may  be  changed  on  the  return  trip, 
if  therd  is  a  variety  of  cases  properly 
admitting  of  the  separate  classification  of 
the  two  persons,  the  Department  of  Com- 
merce and  Labor  cannot  determine  arbi- 
trarily to  what  class  the  attendant  is  to 
be  consigned.  The  steamship  company,  on 
the  other  hand,  cannot  nullify  the  law  by 
insisting  that  attendants  travel  in  the 
steerage  when  they  are  not  needed  there 
and  are  persons  who  could  not  be  reason- 
ably expected  to  accept  employment  upon 
such  conditions.  (1907)  26  Op.  Atty.-Gen. 
38L 

''Expense  incident  to  such  service." — 
The  phrase  "  expense  incident  to  such 
service,"  as  used  in  the  proviso  of  this 
section,  is  all  the  expense  directly  and 
incidentally  caused  by  the  fact  that  such 
service  has  been  required.  This  includes 
the  return  trip  of  the  attendant  and  also 
his  compensation.  The  expression  "  all 
the  expenses  incident  to  the  employment 
and  detail  of  attendants"  comes  under 
the  same  head.  (1907)  26  Op.  Atty.-CJen. 
38L 

Arbitrary  exercise  of  power  to  deport. — 
This  section  does  not  give  the  Secretary 
of  the  Treasury  the  arbitrary  authority 
to  order  deportation  without  an  oppor- 
tunity to  be  heard  before  any  officer  or 
tribunal,  either  executive  or  judicial,  as 
to  the  right  of  the  person  to  be  and  to 
remain  in  the  United  States.     This  case 
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was  under  the  Act  of  1903.  Hopkins  v. 
Fachant,  (C.  C.  A.  11904)  130  Fed.  839, 
65  C.  C.  A.  1. 

Similarly  under  the  Act  of  1888  it  was 
held  that  in  proceedings  to  deport  an 
alien  the  fundamental  principles  that 
inhere  in  "  due  process  of  law  "  must  be 
regarded.  An  alien  could  not  be  taken 
arbitrarily  into  custody  and  deported 
without  an  opportunity  to  be  heard  upon 
the  questions  involving  his  right  to  be 
and  remain  in  the  United  States  —  not 
necessarily  an  opportunity  according  to 
the  forms  of  judicial  procedure  but  one 
that  will  secure  the  prompt,  vigorous 
action  contemplated  by  Congress,  and  at 
the  same  time  be  appropriate  to  the  nature 
of  the  case  upon  which  such  officers  are 
required  to  act.  Japanese  Immigrant 
Case,  (1903)  189  U.  S.  86,  23  S.  Ct.  611, 
47  U.  S.  (L.  ed.)  721. 

Fair  trial. — ^^An  alien  was  arrested  on 
Sept.  19,  1909,  and  was  accorded  a  hearing 
before  the  immigration  officers  on  the  next 
day,  when  she  was  informed  of  her  right 
to  be  represented  by  counsel,  but,  waiving 
such  right,  she  was  sworn  and  examined 
at  length.  She  was  again  examined  by 
the  officers  a  few  days  later,  when  she  was 
represented  by  counsel,  who  also  examined 
three  other  witnesses  before  the  officers, 
and  she  was  again  examined  before  one  of 
the  immigration  inspectors  on  Nov.  23, 
1909.  It  was  held  that  she  was  accorded 
a  fair  trial  before  the  department,  which 
precluded  a  review  of  their  conclusions  of 
fact,  reached  on  conflicting  evidence,  by 
the  courts.  De  Bruler  v.  Gallo,  (C.  C.  A. 
1911)   184  Fed.  566,  106  C.  C.  A.  546. 

Former  jeopardy. —  Const.  Amend.  5, 
providing  that  no  person  shall  be  subject 
for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb,  applies  only  to 
criminal  proceedings,  and  hence  has  no 
application  to  proceedings  for  the  deporta- 
tion of  an  alien.  Sire  v.  Berkshire,  (1911) 
185  Fed.  967;  Ladaux  v.  Berkshire,  (1911) 
185  Fed.  971. 

Marriage  after  order  to  deport. —  As  the 
status  of  the  wife  follows  that  of  the  hus- 
band, the  marriage  of  an  alien  immigrant 
woman  to  a  naturalized  citizen  of  the 
United  States  pending  anplication  for 
her  release  under  writ  of  habeas  corpus, 
after  she  was  ordered  deported,  entitles 
her  to  be  discharged.  This  case  was  un- 
der the  Act  of  1903.  Hopkins  17.  Fachant, 
(C.  C.  A.  1904)  130  Fed.  839,  65  C.  C. 
A.  1.  But  see  Etc  p.  Kaprelian,  188  Fed. 
694,  laying  down  a  contrary  rule  and  dis- 
tinguishing Hopkins  v.  Fachant,  supra. 

Habeas  corpus  to  review  deportation  of 
alien  residents. —  In  Ex  p.  Greaves,  (N.  D. 
Cal.  1915)  222  Fed.  157,  two  separate 
petitions,  by  a  mother  and  her  daughter, 
for  writs  of  habeas  corpus,  were  presented 
to  the  court.  It  appeared  that  the  mother 
was  born  in  England  and  the  daughter  in 
Canada;  that  neither  was  a  citizen  of  the 
United  States;  that  several  years  prior  to 


the  presentation  of  the  petitions,  both  ar- 
rived in  the  United  States  and  were  landed 
without  inspection,  because  of  the  states 
ment  made  by  the  mother  that  she  tvas  a 
citizen.  Sustaining  demurrers  interposed 
by  the  government,  the  court  said :  "  Under 
the  Immigration  Law  all  aliens  arriving 
in  this  country  are  to  undergo  investiga- 
tion as  to  their  right  to  land.  From  such 
investigation  citizens  of  this  country  are 
free.  If  an  alien  lands  without  such  in- 
vestigation, because  of  misleading  state- 
ments as  to  his  citizenship,  he  is  subject 
to  deportation.  Nothing  in  the  law  is 
better  settled  than  this.  Indeed,  any  other 
construction  would,  as  stated  by  the  court 
in  Williams  v.  U.  S.,  [C.  C.  A.  2d  Cir. 
1911],  186  Fed.  479,  108  C.  C.  A.  457, 
*  render  the  Immigration  Act  abortive.' 
As  to  the  policy  of  deporting  the  petition- 
ers here,  in  view  of  their  long  previous 
residence  in  this  country,  this  is  a  matter 
into  which  the  court  is  not  at  liberty  to 
inquire.  It  might  seem  to  the  court  that 
the  rational  thing  to  do  would  be  to  in- 
vestigate now  their  right  to  land  as  aliens, 
and  to  permit  them  to  remain  if  such 
right  were  established.  But  the  court  haa 
no  power  to  direct  the  method  by  which 
the  executive  officers  shall  administer  the 
law.  The  enforcement  of  the  immigration 
laws  is  committed  to  the  Department  of 
Labor,  and  the  deportation  of  petitioners, 
because,  being  aliens,  they  entered  the 
country  without  the  preinvestigation 
which  the  law  requires,  is  well  within  the 
power  of  the  department.  The  court  is 
no  more  authorized  to  interfere  with  the 
executive  department,  or  to  question  its 
policy,  when  acting  within  the  authority 
conferred  upon  it,  than  such  department 
is  authorized  to  interfere  with  the  court. 
The  power  of  the  court  is  limited  to  the 
inquiry,  *  Is  the  action  of  the  executive 
within  the  law  ? '  If  it  is,  the  remedy  for 
any  supposed  hardship  resulting  there- 
from is  by  application  to  the  executive  to 
be  relieved  from  such  hardship,  and  not 
by  appeal  to  the  court  to  prevent  the  en- 
forcement of  the  law." 

Review  by  court. —  After  an  order  of 
deportation  has  been  entered  in  deporta- 
tion proceedings  against  an  alleged  unde< 
sirable  alien,  the  only  issue  reviewable 
on  a  writ  of  habeas  corpus  is  whether  the 
alien  had  been  given  a  lair  hearing  by  ex- 
ecutive officers  on  an  order  to  show  cause 
why  she  should  not  be  deported,  and  it  is 
therefore  error  to  refer  the  proceeding  to 
a  commissioner  to  take  testimony  on  a 
new  issue  as  to  the  alien's  alleged  mar- 
riage and  whether  her  husband  was  a  citi- 
zen. De  Bruler  v.  Gallo,  (C.  C.  A.  1911) 
184  Fed.  566,  106  C.  C.  A.  546. 

Procedure  cannot  be  reviewed. —  The 
political  department  of  the  government  is 
charged  with  the  duty  not  only  of  decid- 
ing who  may  come  into  the  country,  but 
who  may  remain  in  it.  The  department 
may  maxe  its  own  rules  and  regulations 
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respecting  the  manner  in  which  its  au-  233  U.  8.  291,  34  S.  Ct.  488,  58  U.  S. 

thoritj  is  to  be  exercised,  and  its  pro-  (L.  ed.)   967;  Siniscalchi  v.  Thomas,    (C. 

ceeding  of  whatever  character,  or  however  C.  A.  0th  Cir.  1912)    195  Fed.  701,    115 

conducted,  is  due  process  of  law  and  not  C.  C.  A.  501. 

subject  to  review  by  the  courts.    This  case  Limitation. —  The  time  fixed  in  section 

was  under  the  Act  of  1903.     In  re  Lea,  21  of  the  Act  of  1903  was  held  to  govern  the 

(1903)   126  Fed.  231.  deportation  of  an  alien  who  landed  March 

Re-entry    after    temporary    absence.—  3,   1907.     U.  S.  v.  Redfern,    (1910)    180 

Where   an   alien   who   has   lived   in   this  Fed.  508. 

country   three  years   leaves  temporarily,  "Country  whence  he  came.''    See  notes 

the  three-year  period  begins  to  run  again  under  section  20,  supra,  p.  673. 

.  from  the  time  of  his  return,  so  that  if  he  Chinese  Exclusion  Act. —  See  note  under 

violates  any  provision  of  the  Immigration  section  20,  supra,  p.  673. 

Act  on  his  return  he  may  be  deported  anv  Vessel    owner's    liability    after    three 

time  within  three  years  thereafter.    Frick  years. —  See  note  under  section  3,  supra, 

V.  Lewis,    (C.  C.  A.  6th  Cir.   1912)    196  p.   649. 
Fed.  693,  116  C.  C.  A.  493,  affirmed  (1913) 

Sec.  23.  [Commissioners  of  immigration  —  duties.]  That  the  duties  of 
the  commissioners  of  immigration  shall  be  of  an  administrative  character, 
to  be  prescribed  in  detail  by  regulations  prepared,  under  the  direction  or 
with  the  approval  of  the  Secretary  of  Commerce  and  Labor.  [34  Stat.  L. 
906.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1903,  ch. 

1012,  §  23,  32  Stat.  L.  1219,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  24.  [Immigrant  inspectors,  officers,  etc.  —  appointment  —  compen- 
sation—  duties  —  powers  —  decisions.]  That  immigrant  inspectors  and 
other  immigration  officers,  clerks,  and  employees  shall  hereafter  be  appointed 
and  their  compensation  fixed  and  raised  or  decreased  from  time  to  time  by 
the  Secretary  of  Commerce  and  Labor,  upon  the  recommendation  of  the 
Commissioner-General  of  Immigration  and  in  accordance  with  the  pro- 
visions of  the  civil-service  Act  of  January  sixteenth,  eighteenth  hundred 
and  eighty-three:  Provided,  That  said  Secretary,  in  the  enforcement  of 
that  portion  of  this  Act  which  excludes  contract  laborers,  may  employ, 
without  reference  to  the  provisions  of  the  said  civil  service  Act,  or  to  the 
various  Acts  relative  to  the  compilation  of  the  official  register,  such  persons 
as  he  may  deem  advisable  and  from  time  to  time  fix,  raise,  or  decrease  their 
compensation.  He  may  draw  from  the  '*  immigrant  fund  "  annually  fifty 
thousand  dollars  or  as  much  thereof  as  may  be  necessary,  to  be  expended 
for  the  salaries  and  expenses  of  persons  so  employed  and  for  expenses  inci- 
dent to  such  employment ;  and  the  accounting  officers  of  the  Treasury  shall 
pass  to  the  credit  of  the  proper  disbursing  officer  expenditures  from  said 
sum  without  itemized  account  whenever  the  Secretary  of  Commerce  and 
Labor  certifies  that  an  itemized  account  would  not  be  for  the  best  interests 
of  the  Government :  Provided  further,  That  nothing  herein  contained  shall 
be  construed  to  alter  the  mode  of  appointing  commissioners  of  immigra- 
tion at  the  several  ports  of  the  United  States  as  provided  by  the  sundry 
civil  appropriation  Act  approved  August  eighteenth,  eighteen  hundred  and 
ninety-four,  or  the  official  status  of  such  commissioners  heretofore  appointed. 
Immigration  officers  shall  have  power  to  administer  oaths  and  to  take  and 
consider  evidence  touching  the  right  of  any  alien  to  enter  the  United  States, 
and,  where  such  action  may  be  necessary,  to  make  a  written  record  of  such 
evidence;  and  any  person  to  whom  such  an  oath  has  been  administered 
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Tinder  the  provisions  of  this  Act  who  shall  knowingly  or  wilfully  give  false 
evidence  or  swear  to  any  false  statement  in  any  way  affecting  or  in  relation 
to  the  right  of  any  alien  to  admission  to  the  United  States  shall  be  deemed 
guilty  of  perjury  and  be  punished  as  provided  by  section  fifty-three  hun- 
dred and  ninety-two,  United  States  Revised  Statutes.  The  decision  of  any 
such  officer,  if  favorable  to  the  admission  of  any  alien,  shall  be  subject  to 
challenge  by  any  other  immigration  officer,  and  such  challenge  shall  operate 
to  take  the  alien  whose  right  to  land  is  so  challenged  before  a  board  of 
special  inquiry  for  its  investigation.  Every  alien  who  may  not  appear  to 
the  examining  immigrant  inspector  at  the  port  of  arrival  to  be  clearly  and 
beyond  a  doubt  entitled  to  land  shall  be  detained  for  examination  in  rela- 
tion thereto  by  a  board  of  special  inquiry.    [34  Stat  L.  906.] 

See  the  notes  to  R.  S.  sec.  2164,  aupra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

The  Civil  Service  Act  of  Jan.  16,  1883,  ch.  27,  mentioned  in  the  text,  is  given  under 
the  title  Civil  Service. 

The  provisions  from  the  Act  of  Aug.  18,  1894,  ch.  301,  {  1,  mentioned  in  the  text  are 
given  supra,  p.  629. 

K.  S.  sec.  5392  mentioned  in  the  text  was  repealed  by  section  341  of  the  Penal  Laws 
of  March  4,  1909,  and  re-enacted  in  substance  in  section  125  thereof.  See  the  title 
Penal  Laws. 

Earlier  provisions  relating  to  inspection  of  immigrants  by  immigration  officers  were 
made  by  the  Act  of  Aug.  3,  1875,  ch.  141,  §  5,  18  Stat.  L.  477;  the  Act  of  March  3,  1891, 
ch.  551,  §  8,  26  Stat.  L.  1085,  and  the  Act  of  March  3,  1893,  ch.  206,  §  5,  27  Stat.  L. 
670.  The  two  Acts  last  cited,  together  with  the  Act  of  Aug.  18,  1894,  ch.  301,  28  Stat. 
L.  390,  likewise  provided  for  the  effect  of  the  decisions  of  the  immigration  officers  and 
appeals  therefrom.  These  provisions  were  all  in  effect  superseded  by  the  Act  of  March 
3,  1903,  ch.  1012,  §  24,  32  Stat  L.  1219,  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Limitation  on  authority  to  administer  in  the  cases  in  hand  and  that  such  hear- 
oath. —  The  power  of  an  inspector  to  ad-  ing  was  arbitrary,  oppressive  and  viola- 
minister  oaths  is  limited  to  the  right  of  tive  of  all  fundamental  rights  and  could 
an  alien  to  enter  the  United  States.  Whit-  not  be  sustained.  This  case  is  also  re- 
field  i;.  Hanges,  (C.  C.  A.  8th  Cir.  1915)  ported  in  209  Fed.  676,  where  the  question 
222  Fed.  745,  138  C.  C.  A.  199,  wherein  it  under  consideration  was  decided  the  same 
appeared  that  on  a  hearing  for  the  de-  wep^  by  the  district  judge, 
portation  of  aliens  under  section  3  of  this  Duty  of  inspectors. —  The  statute  does 
Act,  the  inspector  gathered,  mainly  by  not  require  inspectors  to  take  testimony, 
the  use  of  police  officers,  a  large  number  but  allows  them  to  decide  on  their  own 
of  witnesses  in  the  grand  jury  room,  and  inspection  and  examination  the  question 
in  the  presence  of  police  officers  ques-  of  the  right  of  an  alien  immigrant  to 
tioned  them,  wrote  down  in  narrative  land.  They  are  merely  empowered  to 
form  purported  statements  made  bv  them,  administer  oaths,  and  to  take  and  con- 
went  through  the  form  of  administering  sider  testimony,  and  the  statute  requires 
oaths  to  them,  and  on  these  statements  only  testimony  so  taken  to  be  entered 
applied  for  and  obtained  a  telegraphic  of  record.  This  case  was  under  the  Act 
warrant  for  the  arrest  of  the  accused  of  189L  Nishimura  Ekiu  t?.  U.  S.,  (1892) 
aliens.  The  court  held  that  the  inspector  142  U.  S.  651,  12  S.  Ct.  336,  35  U.  S. 
had  no  authority  to  administer  the  oath  (L.  ed.)   1146. 

Sec.  25.  [Special  inquiry  boards  —  composition  —  designation  of  other 
officials  —  authority,  hearings,  etc.  —  appeals  —  finality  decisions.]  That 
such  boards  of  special  inquiry  shall  be  appointed  by  the  commissioner  of 
immigration  at  the  various  ports  of  arrival  as  may  be  necessary  for  the 
prompt  determination  of  all  cases  of  immigrants  detained  at  such  ports 
under  the  provisions  of  law.  Each  board  shall  consist  of  three  members, 
who  shall  be  selected  from  such  of  the  immigrant  officials  in  the  service  as 
the  Commissioner-General  of  Immigration,  with  the  approval  of  the  Secre- 
tary of  Commerce  and  Labor,  shall  from  time  to  time  designate  as  qualified 
to  serve  on  such  boards :  Provided,  That  at  ports  where  there  are  fewer 
than  three  immigrant  inspectors,  the  Secretary  of  Commerce  and  Labor, 
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upon  the  recommendation  of  the  Commissioner-General  of  Immigration, 
may  designate  other  United  States  officials  for  service  on  such  boards  of 
special  inquiry.  Such  boards  shall  have  authority  to  determine  whether 
an  alien  who  has  been  duly  held  shall  be  allowed  to  land  or  shall  be  deported. 
All  hearings  before  boards  shall  be  separate  and  apart  from  the  public, 
but  the  said  boards  shall  keep  a  complete  permanent  record  of  their  pro- 
ceedings and  of  all  such  testimony  as  may  be  produced  before  them ;  and 
the  decision  of  any  two  members  of  a  board  shall  prevail,  but  either  the 
alien  or  any  dissenting  member  of  the  said  board  may  appeal  through  the 
commissioner  of  immigration  at  the  port  of  arrival  and  the  Commissioner- 
General  of  Immigration  to  the  Secretary  of  Commerce  and  Labor,  and  the 
taking  of  such  appeal  shall  operate  to  stay  any  action  in  regard  to  the  final 
disposal  of  any  alien  whose  case  is  so  appealed  until  the  receipt  by  the  com- 
missioner of  immigration  at  the  port  of  arrival  of  such  decision  which  shall 
be  rendered  solely  upon  the  evidence  adduced  before  the  board  of  special 
inquiry:  Provided,  That  in  every  case  where  an  alien  is  excluded  from 
admission  into  the  United  States,  under  any  law  or  treaty  now  existing  or 
hereafter  made,  the  decision  of  the  appropriate  immigration  officers,  if 
adverse  to  the  admission  of  such  alien,  shall  be  final,  unless  reversed  on 
appeal  to  the  Secretary  of  Commerce  and  Labor ;  but  nothing  in  this  section 
shall  be  construed  to  admit  of  any  appeal  in  the  case  of  an  alien  rejected 
as  provided  for  in  section  ten  of  this  Act.     [34  Stat,  L.  906.] 

See  the  notes  to  R.  S.  sec.  21G4,  supra,  p.  632,  and  section  1  of  this  Act,  8Uf>ra,  p.  637. 

Earlier  provisions  relating  to  the  finality  of  decisions  of  immigration  officers  and 
boards  were  made  by  the  Act  of  March  3,  1891,  ch.  551,  %  8,  26  Stat.  L.  1085;  the  Act 
of  March  3,  1893,  ch.  206,  §  6,  27  Stat.  L.  670,  and  the  Act  of  Aug.  18,  1894,  ch.  301, 
§  1,  28  Stat.  L.  390.  These  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012,  |  25, 
32  Stat.  L.  1220,  which  was  repealed  by  section  43  of  this  Act,  tn/ra,  p.  699. 

I.  Special  inquiry  boards,  686.  II.  Heabing 

II.  Hearing,  686  Necessity  for  foUowing  rules  of  crim- 

III.  Finality  of  decisions  of  immigration  ij^   procedure.— The   rules    which    ordi- 
-^-   _  officers,  687.  narily  obtain  in  criminal  procedure  need 

IV.  Habeas  corpus,  690.  ^^t  be  applied  or  followed,  and   formal 

pleadings  are  not  required,  as  the  taking 

I.  Spexsal    Inquiby    Boasds  of  testimony  of  statements  of  witnesses 

Qualifications. —  Where  there  were  only  is  not  surrounded  by  the  limitations  and 

three   immigration   inspectors   at   a   port  barriers  of  judicial  proceedings.    U.  S.  t\ 

where  an  alien  attempted  to  land,  it  was  Martin,  (W.  D.  N.  Y.  1912)   193  Fed.  795. 
held  that  the  inspector  who  examined  her  Fair  trial. —  Where  certain  alien  prosti- 

and  had  denied  her  right  to  enter  was  tutes  on  being  arrested  in  deportation  pro- 

not  competent  to  sit  on  a  board  of  special  ceedings  were  each  granted  a  hearing  on 

inquiry,  and  that  a  board  consisting  of  the   question    of    deportation,    and    there 

three  inspectors,  of  which  such  inspector  voluntarily   testified,   and   each   admitted 

was  one,   was  illegal  and  without  juris-  facts  essential   to  authorize  an  order  of 

diction.     U.    S.   t\   Redfern,    (1910)    180  deportation,  an  objection  that  they  were 

Fed.  500.  not  accorded  a  fair  trial  was  held  to  be 

The  term  ** officials"   as   used   in  this  untenable.    U.  S.  r.  Williams,  (1910)  183 

section  includes  *'  clerks."     Ex  p.  Momo  Fed.  904. 

Tomimatsu,   (N.  D.  Cal.  1916)   232  Fed.  Counsel  to  represent  alien. —  "There  is 

376.  nothing  in  the  statute  which  calls  for  the 

Extent  of  authority. —  The  authority  of  presence  of  counsel  at  the  examination  of 
the  board  of  special  inquiry  and  the  Sec-  aliens  preliminary  to  admission;  nothing 
retary  of  Commerce  ana  Labor  on  appeal  to  indicate  that  it  was  the  intent  of  Con- 
in  immigration  proceedings  to  order  the  gress  that  these  investigations  in  hun- 
deportation  of  alien  immigrants  is  con-  dreds  of  thousands  of  cases  touching-  the 
fined  to  such  aliens  as  come  within  the  qualifications  of  an  alien  seeking  to  enter 
classes  excluded  by  the  Immigration  Act.  were  to  be  conducted  as  trials  in  court, 
£»  p.  Saraceno,  (1910)   182  Fed.  955.  with    counsel    present    to    represent    the 
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alien,  witnessea  called  to  testify,  and 
elaborate  examination  and  cross-examina- 
tion of  them.  On  the  contrary.  Congress 
relegated  this  (question  to  administrative 
boards  who  might  act  summarily  and 
expeditiously,  and,  to  provide  against  an 
abuse  of  their  discretion,  accorded  to  the 
alien  a  right  of  appeal  to  the  Secretary  of 
Commerce  and  Labor.  Nor  do  the  rules 
provide  for  the  presence  of  counsel  at 
such  examinations.  The  only  rule  cited 
regulates  the  amount  of  fees  which  the 
attorney  of  an  alien  may  exact."  U.  S. 
r.  Williams,  (S.  D.  N.  Y.  1911)  190  Fed. 
897. 

"  PubHc." —  Coimsel  for  a  party  are  not 
"  the  public  "  as  that  word  is  used  in  this 
section.  In  re  Madeiros,  (D.  C.  Mass.) 
1914)   225  Fed.  90. 

Rules  of  evidence. —  While  the  adminis- 
trative boards  are,  generally  speaking, 
entitled  to  make  their  own  rules  of  evi- 
dence, and  to  consider  any  evidence  which 
to  their  minds  is  of  probative  value,  there 
are,  nevertheless,  certain  fundamental 
principles  which  can  hardly  be  disre- 
garded, consistently  with  fair  treatment 
to  the  prisoner.    Em  p.  Chin  Loy  You,  (D. 

C.  Mass.  1915)  223  Fed.  833. 
Admissibility  of  evidence  in  deportation 

proceedings. —  In  Hanges  v.  Whitfield,  (N. 

D.  La.  1913)  209  Fed.  675,  the  court 
said :  "  Testimony  may,  no  doubt,  be 
taken  in  the  form  of  affidavits,  or  other- 
wise, preliminary  to  and  as  a  basis  for 
an  application  for  warrants  of  arrest  of 
specified  aliens  when  the  immigration 
officers  are  credibly  informed,  or  have 
good  reason  to  believe,  that  such  aliens 
are  unlawfully  within  the  United  States. 
But  is  the  testimony  so  taken  upon  the 
preliminary  hearing,  even  when  lawfully 
taken,  admissible  against  the  aliens  upon 
the  hearing  required  to  be  given  them 
after  warrants  for  their  arrest  have  is- 
sued, to  determine  whether  or  not  they 
shall  be  deported;  and  may  the  officer  in 
charge  rightly  deny  to  them  the  right  to 
counsel  upon  such  hearing  until  after  the 
testimony  against  them  has  been  com- 
pleted? It  is  incumbent  upon  the  govern- 
ment to  establish  by  competent  evidence 
that  the  petitioners  or  some  of  them  had 
violated  all  or  some  of  the  provisions  of. 
the  Immigration  Act  as  so  amended  after 
they  were  admitted  to  the  United  States 
and  prior  to  their  arrest.  True,  the  pro- 
ceeding for  this  purpose  may  be  summary, 
and  before  an  executive,  or  other  author- 
ized official  of  the  government;  but  it 
must  be  a  lawful  proceeding,  the  charge 
established  by  competent  evidence,  and 
the  aliens  afforded  a  fair  hearing  and  o]^- 
portunity  to  discredit  or  disprove  the  evi- 
dence adduced  against  them.  Such  an 
opportunity  requires  that  they  have  the 
benefit  of  counsel  at  every  stage  of  the 
proceedings  after  their  arrest,  with  the 
right  to  cross-examine  witnesses  whose 
testimony  is  to  be  used  against  them  be- 


fore the  Bureau  of  Immigration  in  deter- 
mining whether  or  not  they  should  be  de- 
ported. The  right  of  cross-examination  is 
one  of  the  principal,  as  it  is  one  of  the 
surest,  tests  which  the  law  affords  for 
the  ascertainment  of  the  truth  in  all  dis- 
puted matters  of  fact;  and  it  is  indis- 
pensable in  all  judicial  proceedings  in  this 
country,  civil  or  criminal,  that  ew  parte 
testimony,  even  though  given  under  the 
solemnity  of  a  legal  oath  or  affirmation 
that  it  is  true,  taken  in  the  absence  of 
and  without  opportunity  at  some  stage 
of  the  proceedings  to  the  party  against 
whom  it  is  proposed  to  be  used  to  cross- 
examine  the  witnesses  giving  such  testi- 
mony, cannot  rightly  be  used  against 
him." 

Information  of  right  to  appeaL —  Under 
this  section  and  rule  7  of  the  regulations 
established  thereunder  by  the  Secretary 
of  Commerce  and  Labor,  an  immigrant 
who,  on  examination  by  a  board  of  special 
inquiry,  has  been  denied  the  right  to  enter 
the  United  States,  has  the  right  to  be 
informed  that  he  has  a  right  of  appeal 
therefrom,  and  the  fact  that  he  has  been 
so  informed  must  be  entered  of  record  in 
the  minutes  of  the  board's  proceedings, 
and  withholding  of  that  right  precludes 
finality  in  the  decision  of  the  board  which 
may  in  such  case  be  reviewed  by  the  courts 
on  a  writ  of  habeas  corpus.  Rogers  v, 
U.  S.,  (1907)  152  Fed.  346,  81  C.  C.  A. 
454. 

III.  Finality  of  Decisions  of  Immigba- 
TioN  Officebs 
Rule  stated. —  That  Congress  may  pass 
laws  forbidding  aliens  or  classes  of  aliens 
from  coming  within  the  United  States  and 
may  provide  for  the. expulsion  of  aliens  or 
classes  of  aliens  from  its  territory  and 
may  devolve  upon  the  executive  depart- 
ment or  subordinate  officials  the  right  and 
duty  of  identifying  and  arresting  such 
persons,  is  well  settled.  A  long  series  of 
decisions  has  settled  that  such  hearings 
before  executive  officers  may  be  made  con- 
clusive when  fairly  conducted.  In  order 
to  successfully  attack  by  judicial  proceed- 
ings the  conclusions  and  orders  made 
upon  such  hearings  it  must  be  shown  that 
the  proceedings  were  manifestly  unfair, 
that  the  action  of  the  executive  officers 
was  such  as  to  prevent  a  fair  investiga- 
tion or  that  there  was  a  manifest  abuse 
of  the  discretion  committed  to  them  by 
the  statute.  In  other  cases  the  order  of 
the  executive  officers  within  the  authority 
of  the  statute  is  final.  Low  Wah  Suey  v. 
Backus,  (1912)  225  U.  S.  460,  32  S.  Ct. 
734,  66  U.  S.  (L.  ed.)  1165.  And  to  the 
same  effect  see  Nishimura  Ekiu  v.  U.  S., 
(1892)  142  U.  S.  661,  12  S.  Ct.  336,  35 
U.  S.  (L.  ed.)  1146;  Japanese  Immigrant 
Case,  (1903)  189  U.  S.  86,  23  S.  Ct.  611, 
47  U.  S.  (L.  ed.)  721;  U.  S.  v.  Ju  Toy, 
(1905)  198  U.  S.  253,  25  S.  Ct.  644,  49 
U.  S.   (L.  ed.)    1040;  Chin  Yow  v.  U.  S., 


688 


3  FED.  STAT.  ANN.  (2d  Ed.) 


(1908)  208  U.  S.  8,  28  S.  Ct.  201,  52 
U.  S.  (L.  ed.)  369;  Gegiow  t?.  Uhl,  (1915) 
239  U.  S.  3,  36  S.  Ct.  2,  reversing  U.  S.  v. 
Uhl,  (C.  C.  A.  2d  Cir.  1914)  215  Fed. 
573,  131  C.  C.  A.  641;  Chin  Fong  i;. 
Backus,  (1916)  241  U.  S.  1,  36  S.  Ct.  490: 
In  re  Day,  (S.  D.  N.  Y.  1886)  27  Fed. 
678;  In  re  O^Sullivan,  (S.  D.  N.  Y.  1887) 
31  Fed.  447;  In  re  Cummings,  (S.  D.  N. 
Y.  1887)  32  Fed.  75;  In  re  Dietze,  (S.  D. 
N.  Y.  1889)  40  Fed.  324;  In  re  Vito  RuUo, 
(S.  D.  N.  Y.  1890)  43  Fed.  62;  In  re 
Hirsch  Berjanski,  (E.  D.  N.  Y.  1891)  47 
Fed.  445;  In  re  Howard,  (S.  D.  N.  Y. 
1894)  63  Fed.  263;  In  re  Moses,  (S.  D. 
N.  Y.  1897)  83  Fed.  995;  U.  S.  v.  Yama- 
aaka,  (C.  C.  A.  9th  Cir.  1900)  100  Fed. 
404,  40  C.  C.  A.  464;  In  re  Di  Simone, 
(E.  D.  La.  1901)  108  Fed.  942;  In  re 
Gayde,  (S.  D.  N.  Y.  1901)  113  Fed.  588; 
Ea  p.  Watchorn,  (S.  D.  N.  Y.  1908)  160 
Fed.  1014;  Ew  p.  Lung  Wing  Wun,  (W. 
D.  Wash.  1908)  161  Fed.  211;  U.  S.  v. 
Watchorn,  (S.  D.  N.  Y.  1908)  164  Fed. 
162;  In  re  Tang  Tun,   (C.  C.  A.  9th  Cir. 

1909)  168  Fed.  488,  93  C.  C.  A.  644, 
reversing  (W.  D.  Wash.  1908)  161  Fed. 
618;  Ea  p.  Long  Lock,  (N.  D.  N.  Y.  1909) 
173  Fed.  208;  Ex  p.  Lung  Foot,  (N.  D. 
N.  Y.  1909)  174  Fed.  70;  Ew  p.  Chin  Hen 
Lock,  (D.  C.  Vt.  1909)  174  Fed.  282; 
Haw  Moy  t?.  North,    (C.   C.  A.  9th  Cir. 

1910)  183  Fed.  89,  106  C.  C.  A.  381; 
Redfern  v.   Halpert,    (C.   C.  A.   6th   Cir. 

1911)  186  Fed.  150,  108  C.  C.  A.  262; 
U.  S.  V,  Williams,  (S.  D.  N.  Y.  1911)  186 
Fed.  354;  U.  S.  r.  Williams,  (S.  D.  N.  Y. 
1911)  187  Fed.  470;  U.  S.  t;.  Sprung, 
(C.  C.  A.  4th  Cir.  1910)  187  Fed.  903, 
110  C.  C.  A.  37,  reversing  (E.  D.  Va. 
1909)  182  Fed.  330;  U.  S.  t?.  WUliama, 
(S.  D.  N.  Y.  1911)  190  Fed.  897;  U.  S.  v. 
Williams,  (S.  D.  N.  Y.  1911)  190  Fed. 
686;  U.  S.  V.  International  Mercantile 
Marine  Co.,  (C.  C.  A.  3d  Cir.  1912)  194 
Fed.  408,  114  C.  C.  A.  370;  Prentiss  v, 
Cosmas,  (C.  C.  A.  7th  Cir.  1912)  196 
Fed.  372,  116  C.  C.  A.  419;  Em  p.  Pouliot, 
(E.  D.  Wash.  1912)  196  Fed.  437;  Lim 
Jew  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1912)  196 
Fed.  736,  116  C.  C.  A.  364;  U.  S.  1?. 
Ruiz,  (C.  C.  A.  6th  Cir.  1913)  203  Fed. 
441,  121  C.  C.  A.  551;  Ew  p.  Pugliese, 
(W.  D.  N.  Y.  1913)  209  Fed.  720;  White 

V,  Gregory,  (C.  C.  A.  9th  Cir.  1914)  213 
Fed.  768,  130  C.  C.  A.  282;  U.  S.  v. 
Greenawalt,  (E.  D.  Pa.  1914)  213  Fed.  901; 
U.  S.  V.  Petkos,  (C.  C.  A.  1st  Cir.  1914) 
214  Fed.  978,  131  C.  C.  A.  274;  U.  S.  t?. 
Li  Chiong,  (C.  C.  A.  9th  Cir.  1914)  217 
Fed.  45,  133  C.  C.  A.  31;  Lee  Leong  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1914)  217  Fed. 
48,  133  C.  C.  A.  34;  U.  S.  v.  Li  Chong, 
(C.  C.  A.  9th  Cir.  1914)  217  Fed.  45,  133 
C.  C.  A.  31;  Eof  p.  Lam  Pui,  (E.  D.  N.  C. 
1914)  217  Fed.  456;  Ex  p.  Hidekuni 
Iwata,  (S.  D.  Cal.  1915)  219  Fed.  610; 
Healy  v.  Backus,  (C.  C.  A.  9th  Cir.  1915) 
221  Fed.  358,  137  C.  C.  A.  166;  Chu  Tai 
Ngan  V,  Backus,  (C.  C.  A.  9th  Cir.  1915) 


226  Fed.  446,  141  C.  C.  A.  276;  Ew  p. 
Chin  Him,  (W.  D.  N.  Y.  1916)  227  Fed. 
131;  Ung  Bak  Foon  «.  Prentis,  (C.  C.  A. 
7  th  Cir.  1915)  227  Fed.  406,  142  C.  C.  A. 
102;  Lam  Fung  Yen  i\  Fridc,  (C.  C.  A.  6th 
Cir.  1916)  233  Fed.  393.  147  C.  C.  A.  329. 
''Congress  by  numeroug  Acts  has  de- 
clared who  shall  not  be  admitted  into  the 
United  States.  It  has  defined  the  grounds 
upon  which  such  exclusion  is  based.  It 
has  committed  the  execution  of  these  laws 
to  designated  officials  whose  duty  it  is 
made  to  determine  the  questions  of 
whether  particular  alien  applicants  for 
admission  are  within  or  without  the  ex- 
cluded classes.  It  has  provided  a  com- 
plete system  for  the  effective  enforcement 
of  its  will.  It  has  guarded  with  sedulous 
care  against  the  danger  of  possible  abuse 
of  the  power  conferred  upon  the  immigra- 
tion ofScials  by  according  the  privilege  of 
an  appeal  which  may  reach  in  due  course 
the  Secretary- of  Labor,  and  the  order  of 
exclusion  does  not  be<^me  operative  until 
the  whole  proceeding  has  his  sanction  and 
the  order  his  approval.  A  search  into 
the  provisions  of  the  immigration  laws 
for  any  power  or  authority  granted  to  the 
courts  to  interfere  with  this  well-ordered 
system  would  be  fruitless.  No  duty  has 
been  imposed  upon  them  and  no  power 
conferred.  The  reasons  for  this  are  many 
and  obvious.  The  judges  of  the  courts 
have  at  least  one  reason  to  be  grateful  to 
Congress  that  it  has  so  decreed.  As  there- 
fore no  express  power  has  been  conferred 
and  no  duty  has  been  imposed  upon  the 
courts,  it  is  clear  that  they  cannot  inter- 
pose and  ought  not  to  interfere  between 
the  relators  and  the  government  officer? 
to  whom  Congress  has  committed  the  au- 
thority to  execute  the  laws,  unless  a  judi- 
cial question  fairly  arises  out  of  the 
record."  U.  S.  v.  Greenawalt,  (E.  D.  Pa. 
1914)   213  Fed,  90L 

"The  finality  of  the  decision  of  the 
political  department  of  the  government 
respecting  the  right  of  an  alien  to  be 
admitted  into  the  United  States,  as  pro- 
vided in  the  Act  of  1907,  is  identical  with 
that  of  the  Act  of  1891,  and  Congress 
must  be  held  to  have  adopted  the  pro- 
.  vision  with  full  knowledge  of  the  con- 
struction placed  upon  it  by  the  judicial 
department  of  the  government.  Further- 
more, the  substitution  in  the  later  Act  of 
a  board  of  special  inquiry,  composed  of 
three  officers,  at  the  port  of  arrival,  for 
the  inquiry  of  a  single  officer,  that  of  the 
superintendent  of  immigration,  provided 
in  the  earlier  Act,  with  an  appeal  to  the 
commissioner  of  immigration  at  the  port 
of  arrival,  and  from  the  commissioner  oi 
immigration  to  the  Secretary  of  Labor,  in 
place  of  review  by  the  Secretary  of  the 
Treasury,  indicates  the  purpose  of  Con- 
gress to  give  to  the  alien  every  oppor- 
tunity to  present  to  the  political  depart- 
ment of  the  government  his  claim  of  right 
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to  be  admitted  into  the  United  States, 
and  to  that  department  full  authority  to 
finally  and  conclusively  determine  such 
right"  White  t?.  Gregory,  (C.  C.  A.  9th 
Cir.  1914)  213  Fed.  768,  130  C.  C.  A. 
282. 

The  findings  of  executive  officers  touch- 
ing the  admission  of  aliens  are,  under 
this  Act,  deemed  to  be  final  and  conclu- 
sive. Such  findings,  however,  are  as  to 
matters  of  fact,  and  it  follows  that,  in 
order  that  they  may  have  the  conclusive 
effect  that  the  statute  accords  them,  there 
must  be  some  evidence  tending  to  their 
support;  otherwise  there  would  be  error 
of  law  on  account  of  which  the  courts 
would  entertain  jurisdiction.  Healy  v. 
Backus,  (C.  C.  A.  9th  Cir.  1916)  221  Fed. 
368,  137  C.  C.  A.  166. 

Tbe  power  of  Ck>ngre88  to  exclude  aliens 
altogether  from  the  United  States,  and  to 
have  its  policy  in  that  regard  enforced  ex- 
clusively through  executive  officers,  with- 
out judicial  intervention,  is  settled.  A' 
statute  passed  in  execution  of  that  power 
is  applicable  to  an  alien' who  has  acquired 
a  commercial  domicile  within  the  United 
States,  but  who  has  voluntarily  left  the 
country,  although  for  a  temporary  purpose, 
and  claims  the  right  under  some  law  or 
treaty  to  re-enter.  The  question  of  his 
right  to  re-enter  has  been  constitutionally 
committed  by  Congress  to  officers  of  the  ex- 
ecutive department  of  the  government  for 
final  determination.  Lem  Moon  Sing  v, 
U.  S..  (1896)  158  U.  S.  638,  15  S.  Ct. 
967,  39  U.  S.  (L.  ed.)  1082.  See  also  Lee 
Lung  V,  Patterson,  (1902)  186  U.  S.  168, 
22  S.  Ct.  795,  46  U.  S.  (L.  ed.)  1108, 
affirming  (1900)  102  Fed.  132;  Fok  Yung 
Yo  «.  U.  S.,  (1902)  185  U.  S.  296,  22  S. 
Ct.  686,  46  U.  S.  (L.  ed.)  917;  Wong 
Wing  V.  U.  S.,  (1896)  163  U.  S.  228,  16 
S.  Ct.  977,  41  U.  S.  (L.  ed.)  140;  U.  S.  i;. 
Wong  Chow,  (C.  a  A.  1901)  108  Fed.  376, 
47  C.  C.  A.  406;  U.  S.  v.  Gin  Fung, 
(C.  C.  A.  1900)  100  Fed.  389,  40  C.  C. 
A.  439;  In  re  Ota,  (1899)  96  Fed.  487; 
In  re  Giovanna,  (1899)  93  Fed.  659; 
In  re  Lee  Yee  Sing,  (1898)  85  Fed. 
635;  U.  S.  V.  Chung  Shee,  (1895)  71  Fed. 
277;  (1897)  21  Op.  Atty.-Gen.  614.  But 
see  U.  S.  V,  Wong  Chung,  (1899)  92  Fed. 
141;  In  re  Monaco,  (1898)  86  Fed.  li7; 
U.  S.  V.  Burke,  (1899)   99  Fed.  895. 

The  question  whether  or  not  the  alien 
is  an  immigrant  is  one  no  longer  for  deter- 
mination by  the  courts  as  it  was  when  the 
cases  of  In  re  Martorelli  (S.  D.  N.  Y. 
1894)  63  Fed.  437  and  In  re  Maiola  (S. 
D.  N.  Y.  1895)  67  Fed.  114  (under  section 
8  of  the  Act  of  March  3,  1891,  see  note 
under  sec.  7  of  said  Act,  aupra,  p.  628) 
were  decided.  In  re  Gayde,  (1901)  113 
Fed.  588. 

Decision  as  res  judicata. —  Since  the  im- 
migration officials  are  administrative 
officers  and  their  decisions  are  those  of 
the  executive  department  of  government, 
an  order  discharging  an  alien  in  deporta- 
3  F.  S.  A.—  23 


tion  proceedings  cannot  operate  as  rea 
jvdicata  in  a  subsequent  proceeding 
against  the  same  alien.  Pearson  v.  Wil- 
liams, (1906)  202  U.  S.  281,  26  S.  Ct. 
608,  50  U.  S.  (L.  ed.)  1029,  affirming  (C. 
C.  A.  2d  Cir.  1905)  136  Fed.  734,  69 
C.  C.  A.  386;  Sire  v.  Berkshire,  (1911) 
186  Fed.  967;  Ladaux  v.  Berkshire, 
(1911)  186  Fed.  971;  Lim  Jew  t?.  U.  S., 
(C.  C.  A.  9th  Cir.  1912)  196  Fed.  736, 
116  C.  C.  A.  364. 

Conclusiveness  of  favorable  decision. — 
Since  there  is  no  statutory  provision  that 
a  decision  of  the  appropriate  inunigration 
or  customs  officer  favorable  to  the  admis- 
sion of  a  Chinese  alien  is  conclusive  on 
the  United  States,  the  admission  of  a 
Chinese  alien  as  a  merchant  is  not  con- 
clusive against  the  United  States  on  the 
application  of  the  alleged  merchant's  son 
to  enter,  and  does  not  prevent  the  son's 
expulsion  on  the  ground  that  the  father, 
while  having  a  financial  interest  in  a 
mercantile  establishment,  was  in  fact  a 
laborer  engaged  in  fruit  culture  as  a 
tenant.  Lew  Quen  Wo  i?.  U.  S.,  (C.  C.  A. 
1911)   184  Fed.  685,  106  C.  C.  A.  639. 

A  decision  that  a  Chinese  person  apply- 
ing to  enter  was  entitled  to  enter  as  a 
native-born  citizen  was  held  not  to  be  con- 
clusive in  her  favor  for  three  years  there- 
after. Haw  Moy  v.  North,  (C.  C.  A. 
1910)  183  Fed.  89,  105  C.  C.  A.  381. 

Originally  the  decision  of  the  appro- 
priate immiflration  officers  was  final  if 
adverse  to  the  admission  of  the  alien ; 
by  the  next  amendment  the  decision  was 
final  whether  adverse  or  favorable;  and 
by  this  Act  it  is  final  only  when  adverse 
to  the  alien.  U.  S.  v.  Lim  Jew,  (N.  D. 
Cal.  1910)  192  Fed.  644.  To  the  same 
effect  see  In  re  Li  Foon,  (S.  D.  N.  Y. 
1897),  80  Fed.  881;  Li  Sing  v.  U.  S., 
(1901)  180  U.  S.  486,  21  S.  Ct.  449,  46 
U.  S.  (L.  ed.)  684. 

Due  process  of  Ukw, —  The  constitutional 
guaranty  of  due  process  of  law  is  not 
infringed  by  the  provision  of  this  Act 
making  the  decision  of  the  appropriate 
department  on  the  right  of  a  person  of 
Chinese  descent  to  enter  the  United  States 
conclusive  on  the  federal  courts  in  habeas 
corpus  proceedings,  in  the  absence  of  any 
abuse  of  authority  even  where  citizenship 
is  the  ground  on  which  the  right  of  entry 
is  claimed.  U.  S.  v,  Ju  Toy,  (1905)  198 
U.  S.  253,  25  S.  Ct  644,  49  U.  S.  (L.  edj 
1040.  In  the  hearings  held  by  the  de- 
partmental officers  the  ordinary  judicial 
procedure,  with  its  consequent  limitations, 
IS  not  necessarily  to  be  followed.  Em  p. 
Hidekuni  Iwata,  (S.  D.  Cal.  1915)  219 
Fed.  610,  wherein  the  court  said:  "  *  Due 
process  of  law'  is  secured,  as  to  such 
aliens  as  may  be  brought  before  the  im- 
migration officers,  if  they  are  given  sub- 
stantial notice  of  the  reasons  urged  why 
they  should  be  deported  from  this 
country,  if  they  are  given  a  fair  and 
reasonable    opportunity    to    present    evi- 
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dence  controverting  any  evidence  adduced 
by  the  department  and  tending  to  excul- 
pate them  from  the  commission  of  the 
unlawful  acts  urged  against  them,  if  they 
are  afforded  at  some  stage  of  the  hearing 
reasonably  early  therein,  so  as  to  be  of 
some  substantial  advantage  to  them,  the 
opportunity  to  secure  and  have  the  advice 
and  assistance  of  counsel,  and  if  it  ap- 
pears, upon  the  whole  proceeding,  that 
the  department  acted  in  good  faith,  and 
that  its  determination,  as  finally  arrived 
at,  was  fair,  and  not  an  arbitrary  one,  or 
one  induced  by  a  manifest  disregard  of 
the  alien's  rights  in  the  premises.  The 
proceeding  being  of  necessity  essentially 
summary  in  its  nature,  over-refined 
niceties  in  the  way  of  pleading  are  neither 
to  be  expected  nor  demand^.  So,  too, 
questions  as  to  the  weight  of  evidence  and 
credibility  of  witnesses  are  peculiarly 
within  the  province  of  the  departmental 
officers.  .  .  .  The  power  to  refuse  aliens 
admission  ^  to  our  country  or  to  expel 
them,  as  is  indicated  in  the  opinion  of 
Judge  Dooling,  in  jf?e  Rhagat  Singh,  (N. 
p.  Cal.  1913)  209  Fed.  700,  at  page  702, 
is  a  'vast'  one,  and  one  which  it  might 
well,  perhaps,  be  argued  ought  not  to  be 
lodged  definitely  and  conclusively  in  an 
executive  department  of  the  government; 
but,  on  the  other  hand,  though  questions 
juridical  in  their  natiure  are  presented, 
yet  in  the  last  analysis  the  ultimate  ques- 
tion, viz.,  that  of  denial  of  entrance  or 
expulsion,  is  purely  political,  and  as  such, 
together  with  all  the  incidents  thereof,  is 
properly  determinable  by  the  legislative 
branch  of  the  government  under  such  rules 
and  regulations  and  through  such  admin- 
istrative agencies  as  it  may  prescribe." 

The  hearings  and  examinations,  though 
summary,  must  nevertheless  afford  the 
alien  fair  opportunity  to  establish  his 
right  tp  enter  the  United  States,  or  remain 
therein  after  entry;  and  if  such  fair  op- 
portunity has  not  been  accorded,  he  has 
not  had  due  process  of  law,  and  may,  for 
relief,  avail  himself  of  a  writ  of  habeas 
corpus.  U.  S.  17.  Martin,  (W.  D.  N.  Y. 
1912)   193  Fed.  795. 

An  applicant  for  entry  into  the  United 
States  of  Chinese  descent,  but  claiming 
to  be  a  citizen  thereof,  is  not  deprived  oi 
his  liberty  without  due  process  of  law 
by  reason  of  his  detention  by  the  immi- 
gration officers,  if  he  is  given  a  hearing 
as  to  his  rights  by  the  appropriate 
officers  of  the  department.  Such  hearing, 
however,  must  be  granted  and  conduct^ 
in  good  faith,  and  the  officers  must  take 
the  testimony  of  such  witnesses  as  may 
be  suggested  by  the  applicant,  if  perti- 
nent, although  they  are  not  required  to 
permit  him  to  be  present  in  person  or  by 
counsel  or  to  be  informed  of  the  nature 
of  the  testimony.  In  re  Can  Pon,  (C.  C. 
A-  1909)  1«8  Fed.  479,  93  C.  C.  A.  636, 
revm-aing  (1908)   161  Fad.  618. 


IV.  Habeas  Corpus 

Generally. —  The  conclusiveness  of  the 
decisions  of  immigration  officers  under  this 
section  is  conclusiveness  upon  matters  of 
fact.  But  courts  are  not  forbidden  by  the 
statute  to  consider  whether  the  reasons, 
when  they  are  given,  agree  with  the  re- 
quirements of  the  Act.  The  statute  by 
enumerating  the  conditions  upon  which 
the  allowance  to  land  may  be  -denied, 
prohibits  the  denial  in  other  cases.  And 
when  the  record  shows  that  a  commis- 
sioner of  immigration  is  exceeding  his 
power,  the  alien  may  demand  his  release 
upon  habeas  corpus.  Gegiow  v.  Uhl, 
(1916)  239  U.  S.  3,  36  S.  a.  2,  reversing 
U.  S.  V,  Uhl,  (C.  C:  A.  2d  Cir.  1914) 
215  Fed.  573,  131  C.  C.  A.  641. 

The  law  is  well  settled  that  one  seeking 
to  enter  the  United  States  is  entitled  to 
a  fair  hearing  as  to  his  right  to  do  so 
before  the  executive  officers,  though  the 
hearing  may  be  a  summary  one;  that, 
having  had  such  a  hearing,  the  decision 
of  the  commissioner  of  immigration,  or 
of  the  Secretary  of  Commerce  and  Labor 
on  appeal,  against  his  right  to  enter,  is 
due  process  of  law,  and  is  conclusive  upon 
the  immigrant,  even  though  wrong.  If  a 
fair,  though  summary,  hearing  has  been 
denied  the  immigrant,  the  District  Court 
has  jurisdiction  to  hear  the  matter,  upon 
the  merits,  upon  habeas  corpus,  and  re- 
lease the  immigrant,  if  it  be  shown  on  the 
hearing  before  it,  even  by  evidence  not 
offered  on  the  hearing  before  the  executive 
officers,  that  he  does  not  belong  to  any  one 
of  the  excluded  classes.  As  a  prelimmary 
to  entering  upon  a  trial  of  the  merits,  the 
District  Court  must  first  determine  that 
the  immigrant  was  denied  a  fair  hearing 
before  the  commissioner  of  immigration, 
or  before  the  secretary  upon  appeal  to 
him  from  the  commissioner.  U.  S.  i^. 
Williams,  (S.  D.  N.  Y.  1911)  190  Fed. 
897;  U.  S.  V.  International  Mercantile 
Marine  Co.,  (C.  C.  A.  3d  Cir.  1912)  194 
Fed.  408,  114  C.  C.  A.  370;  Prentiss  f?. 
Cosmas,  (C.  C.  A.  7th  Cir.  1912)  196  Fed. 
372,  116  C.  C.  A.  419;  Ex  p.  Pouliot,  (E. 
D.  Wash.  1912)  196  Fed.  437;  U.  S.  v. 
Ruiz,  (C.  C.  A.  5th  Cir.  1913)  203  Fed. 
441,  121  C.  C.  A.  551. 

In  Chinese  cases. —  In  U.  S.  v.  Ju  Toy, 
(1905)  198  U.  S.  253,  25  S.  Ct  644, 
49  U.  S.  (L.  ed.)  1040,  it  was  adjudged 
by  the  Supreme  Clourt  that  under  the 
Chinese  exclusion  and  the  immigration 
laws,  where  a  person  of  Chinese  descent 
asks  admission  to  the  Unit^  States  upon 
the  ground  that  he  is  a  native-bom 
citizen  thereof,  and  the  lawfully  des- 
ignated executive  officers  find  that  he 
is  not,  such  action  should  be  treated 
by  the  courts  as  having  been  made 
by  a  competent  tribunal,  with  due  process 
of  law,  and  as  final  and  conclusive,  in  the 
absence  of  a  showing  that  there  was  abuse 
of  discretion  on  the  part  of  such  executive 
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officers;  and  that  in  habeas  corpus  pro- 
ceedings commenced  thereafter^  and  based 
solely  on  the  ground  of  the  applicant's 
alleged  citizenship,  the  court  should  dis- 
miss the  writ,  and  not  direct  new  and 
further  evid^ace  as  to  the  question  of 
citizenship. 

In  the  subsequent  case  of  Chin  Yow  v. 
U.  a,  (1908)  208  U.  S.  8,  28  S.  Ct.  201, 
52  U.  S.  (L.  ed.)  369,  the  same  court  held 
that  where  such  a  person  is  given  only  a 
semblance  of  a  hearing  by  the  executive 
officers,  and  is  by  them  arbitrarily  denied 
an  opportunity  to  prove  his  right  to  enter 
the  country,,  a  court  should,  by  writ  of 
habeas  corpus,  take  jurisdiction  of  the 
case,  in  which  event  the  first  question  to 
be  determined  is  whether  the  petitioner 
has  in  fact  been  denied  by  the  executive 
officers  a  fair  opportunity  to  present  his 
case,  if  not,  the  court  can  proceed  no 
further.  The  Supreme  Court,  in  this  case, 
further  decided  that  the  circumstance  tibat 
the  hearing  before  the  executive  officers 
may  have  been  summary  is  of  no  conse- 
quence; that  a  denial  of  due  process  of 
law  cannot  be  established  by  merely  prov- 
ing that  the  decision  on  the  hearing  that 
was  had  before  such  officers  was  wrong, 
and  that  jurisdiction  in  the  courts  ''can- 
not be  established  simply  by  proving  that 
the  commissioner  and  the  Department  of 
Commerce  and  Labor  did  not  accept  cer- 
tain sworn  statements  as  true,  even 
though  no  contrary  or  impeaching  testi- 
mony was  adduced." 

A  Chinese  person,  denied  admission  to 
the  United  States  after  a  full  and  fair 
hearing,  who  accepts  such  decision  and 
deportation  without  appealing,  is  con- 
cluded thereby,  and  cannot,  by  applying 
for  entry  at  a  different  port,  have  a  re- 
hearing  on  the  same  questions.  Etc  p. 
Lung  Foot,  (1909)   174  Fed.  70. 

V^ere  an  applicant  for  entry  into  the 
United  States,  of  Chinese  descent,  but 
claiming  to  be  a  native-bom  citizen,  was 
denied  the  right  of  entry  and  detained 
for  deportation  by  the  immigration  offi- 
cers, and  he  took  an  appeal  to  the  Sec- 


retary of  Commerce  and  Labor,  it  was 
held  that  the  failure  of  such  officers, 
through  inadvertence  or  otherwise,  to  in- 
clude in  the  record  testimony  taken  on  the 
hearing,  and  which  bore  upon  the  question 
of  citizenship,  was  a  substantial  denial 
of  the  right  of  appeal  given  to  the  ap- 
plicant by  the  statute,  and  entitled  him 
to  maintain  habeas  corpus  proceedings,  in 
which  he  might  have  a  fair  hearing  on 
his  right  to  enter  and  to  be  discharged 
from  detention.  In  re  Can  Pon,  (C.  C.  A» 
1909)  168  Fed.  479,  93  C.  C.  A.  635, 
reversed  (1908)  161  Fed.  618.  The  rule 
that  the  finding  of  immigration  inepectorg 
that  a  person  apprehended  for  deportation 
is  a  Chinese  person  not  entitled  to  enter 
the  United  States,  when  affirmed  by,  the 
Secretary  of  Commerce  and  Labor,  is  final, 
does  not  prevent  a  citizen  of  the  United. 
States  from  invoking  the  protection  of 
the  courts  to  secure  his  right  to  live 
within  the  boundaries  of  his  own  country, 
guaranteed  by  the  Constitution.  E9  p. 
Lung  Wing  Wun,  (1908)   161  Fed.  211. 

The  rule  that  the  secretary's  decision 
is  reviewable  on  habeas  corpus  only  to 
determine  whether  the  alien  had  a  proper 
hearing,  was  held  to  be  applicable  to  an 
aUen,  or  person  claiming  to  be  a  citizen, 
who  had  been  admitted  into  the  United 
States  from  China  and  whom  the  immi- 
gration authorities  were  seeking  to  de- 
port because  they  had  since  determined 
that  such  person  was  unlawfully  within 
the  United  States.  Haw  Moy  i;.  North, 
(C.  C.  A.  1910)  183  Fed.  89,  105  C.  C.  A. 
381. 

A  petition  for  habeas  corpus  to  inquire 
into  the  validity  of  the  detention  of  a 
Chinese  person  in  deportation  proceedings 
was  held  to  be  insuflScient  to  require  a  re- 
view of  the  fairness  and  good  faith  of  the 
immigration  officers,  where  copies  of  the 
warrant  of  arrest  and  proceedings  were 
not  annexed  to  the  petition  and  were  not 
substantially  stated  therein,  and  no  cause 
was  assigned  for  their  omission.  Haw 
Moy  V.  North,  (C.  C.  A.  1910)  183  Fed. 
89,  105  C.  C.  A.  381. 


Sec.  26.  [Admissioiui  under  bond  permitted  in  certain  cases.]  That 
any  alien  liable  to  be  excluded  because  likely  to  become  a  public  charge  or 
because  of  physical  disability  other  than  tuberculosis  or  a  loathsome  or  dan- 
gerous contagious  disease  may,  if  otherwise  admissible,  nevertheless  be 
admitted  in  the  discretion  of.  the  Secretary  of  Commerce  and  Labor  upon 
the  giving  of  a  suitable  and  proper  bond  or  undertaking,  approved  by  said 
Secretary  in  such  amount  and  containing  such  conditions  as  he  may  pre- 
scribe, to  the  people  of  the  United  States,  holding  the  United  States  or  any 
State,  Territory,  county,  municipality,  or  district  thereof  harmless  against 
such  alien  becoming  a  public  charge.  The  admission  of  such  alien  shall  be 
a  consideration  for  the  giving  of  such  bond  or  undertaking.  Suit  may  be 
brought  thereon  in  the  name  and  by  the  proper  law  officers  either  of  the 
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United  States  Government  or  of  any  State,  Territory,  district,  county,  or 
municipality  in  which  such  alien  becomes  a  public  charge.  [34  Stat.  L. 
907.] 

See  the  notes  to  R.  S.  sec.  2164,  8u/pra,  p.  632,  and  section  1  of  this  Act,  9upra,  p.  637. 

EarUer  provisions  relating  to  bonds  were  made  by  the  Act  of  March  3,  1893,  en.  206, 
i  7,  27  Stat.  L.  570.  These  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012, 
i  26,  32  Stat.  L.  1220,  which  wa£  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Voluntary  bond. —  Where  an  intending  cepted  not  in  pursuance  of  any  Act  of 
immigrant  was  found  by  a  special  board  Congress.  Such  a  bond  is  not  an  indem- 
of  inquiry  upon  certificate  of  the  medical  nity  bond  and  the  sum  stipulated  therein 
examiner  to  be  feeble-minded  and  was  cannot  be  regarded  as  a  penalty  but  aa 
subject  to  immediate  deportation  to  his  liquidated  damages,  although  the  damage 
natiye  country,  Russia,  but  an  order  for  flowing  from  its  breach  cannot  be  oer- 
such  deportation  could  not  be  made,  or  if  tainly  traced  into  a  money  loss  of  any 
made  could  not  be  executed,  because  ascertainable  amount.  U.  S.  v.  Rubin, 
Russia  was  at  war,  and  his  friends  volun-  (E.  D.  Pa.  1915)  227  Fed.  938. 
tarily  offered  to  care  for  him  and  give  a  Review. —  The  exercise  by  the  Secretary 
•  bond  conditioned  that  the  alien  during  his  of  Commerce  and  Labor  of  the  discretion- 
stay  in  the  country  would  be  committed  ary  power  conferred  on  him  by  this  see- 
to  some  institution  having  charge  of  tion,  to  admit  alien  immigrants  after  a 
feeble-minded  persons  for  treatment  and  finding  that  they  are  Ukely  to  become  a 
that  reports  would  be  made  of  the  oocu-  public  charge,  if  otherwise  admissible,  on 
pation  and  whereabouts  of  the  alien,  in  the  giving  of  a  suitable  bond,  or  his  re- 
an  action  for  a  breach  of  such  conditions  fusal  to  exercise  sudi  power,  is  not  re- 
for  the  amount  of  the  bond,  it  was  held  viewable  by  the  courts.  U.  S.  v.  Williams, 
that  such  voluntary  bond  was  not  the  (1910)  177  Fed.  689,  101  C.  C.  A.  315; 
bond  authorized  and  under  certain  cir*  U.  S.  v.  WUliams,  (S.  D.  N.  Y.  1913)  204 
cumstances  required  to  be  given  by  the  Fed.  847;  Korddeutscher  Lloyd  v.  U.  S., 
tmmigration  Acts,  since  the  latter  is  given  (C.  0.  A.  2d  Cir.  1914)  213  Fed.  10,  130 
only  in  the  case  of  an  alien  who  may  be  C.  0.  A.  85. 

admitted  in  the  exercise  of  the  discretion  Bond  for  admission  of  alien  chfldren. — 

of  the  secretary.    The  bond  in  suit  there-  See  note  under  section  2,  8upra,  p.  640. 
fore  was  a  voluntary  bond,  given  and  ac- 

Seg.  27.  [Restriction  on  compromises,  etc.]  That  no  suit  or  proceeding 
for  a  violation  of  the  provisions  of  this  Act  shall  be  settled,  compromised, 
or  discontinued  without  the  consent  of  the  court  in  which  it  is  pending, 
entered  of  record,  with  the  reasons  therefor.    [34  Stat.  L.  907.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  9upra,  p.  637. 

Provisions  similar  to  those  of  the  text  relating  to  violations  of  the  Act  of  Feb.  26, 
1885,  ch.  164,  33  Stat.  L.  332,  were  made  by  the  Act  of  March  3,  1891,  ch.  551,  §  2, 
26  Stat.  L.  1084.  These  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012,  i  27, 
32  Stat.  L.  1220,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Compromise. —  Under  a  substantiaUy  sion  of  these  penalties  is  within  the  par- 
similar  section  of  the  Act  of  1891,  the  doning  power  of  the  President,  the  in- 
attorney-general  ruled  that  it  was  ex-  ability  of  the  secretary  in  the  premises 
tremely  doubtful  whether  R.  S.  sec.  3469,  entails  no  hardship.  (1893)  20  Op.  Atty.- 
( title  Claiub)  gives  authority  to  the  Gen.  530.  See  also  (1889)  19  Op.  Atty.- 
Secretary  of  the  Treasury  to  compro-  Qen.  344;  (1900)  23  Op.  Atty.-Gen.  271. 
mise   such   a  judgment.     As   the  remis- 

Seo.  28.  [Pending  suits,  etc.,  not  affected.]  That  nothing  contained  in 
this  Act  shall  be  construed  to  affect  any  prosecution,  suit,  action,  or  pro- 
ceedings brought,  or  any  act,  thing,  or  matter,  civil  or  criminal,  done  or 
existing  at  the  time  of  the  taking  effect  of  this  Act ;  but  as  to  all  such  prose- 
cutions, suits,  actions,  proceedings,  acts,  things,  or  matters  the  laws  or  parts 
of  laws  repealed  or  amended  by  this  Act  are  hereby  continued  in  force  and 
effect.    [34  Stat.  L.  907.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  682,  and  section  1  of  this  Act,  supra,  p.  637. 

Similar  provisions  were  made  by  the  Act  of  March  3,  1891,  ch.  561,  §  12,  26  Stat. 
L.  1086,  and  the  Act  of  March  3,  1903,  ch.  1012,  {  28,  32  Stat.  L.  1220,  repealed  by 
flection  43  of  this  Act,  infra,  p.  699. 
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The  taTias  daiise  of  this  section  by  in-  Looe  Shee  t?.  North,   (C.  C.  A.  9th  Cir. 

tendment  continues  in   force   the  Act  of  1909)   170  Fed.  566,  95  C.  C.  A.  846. 

1903  (Act  March  3, 1903,  ch.  1012,  32  Stat  Subsequent   prosecutions.— The    saving 

L.  1213),  as  it  relates  to  the  exclusion  of  clause  in   this   section   relates  to   subse- 

grostitutes  from .  admission  to  the  United  quent  prosecutions,  as  well  as  those 
tatea  A  prostitute  who  entered  the  already  pending  based  upon  prior  viola- 
country  before  the  adoptioh  of  this  Act  tions  of  the  law.  Lang  v.  U.  S.,  (C.  C.  A. 
is  subject  to  deportation  within  three  1904)  133  Fed.  201,  66  C.  C.  A.  255. 
years  from  the  time  of  entry.  Ea  p.  Deportation  of  contract  laborer. —  See 
Durand,  (D.  G.  Ore.  1908)  160  Fed.  568;  note  under  section  2,  supra,  p.  640. 

Seo.  29.  [Jurisdiction  of  federal  courts.]  That  the  circuit  and  district 
courts  of  the  United  States  are  hereby  invested  with  full  and  concurrent 
jurisdiction  of  all  causes,  civil  and  criminal,  arising  under  any  of  the  pro- 
visions of  this  Act.    [34  Stat.  L.  907.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

The  provisions  of  the  text  relating  to  the  Circuit  Courts  were  superseded  by  the 
Judicial  Code  of  March  3,  1911,  which,  by  ch.  13,  i|  289-291,  abolished  the  Qjrcuit 
Courts  and  transferred  their  powers  and  duties  to  the  District  Courts,  and  by  ch.  2, 
I  24  thereof,  conferred  on  said  District  Courts  jurisdiction  of  suits  and  proceedings 
arising  under  laws  relating  to  immigration.  -  See  the  title  Judiceabt. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  8,  1891,  ch,  561, 
I  13,  26  Stat.  L.  1086.  These  were  superseded  by  the  Act  of  March  3,  1903,  ch.  a012, 
I  29,  32  Stat  L.  1220,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Under  the  Act  of  1891  a  similar  section  (1892)    142  U.  S.  651,  12  S.  Ct  336,  35 

was  held  to  refer  to  causes  of  judicial  cog-  U.  S.    (L.  ed.)    1146.     See  also  U.  S.  v. 

nizance,    already    provided    for,    whether  Yamasaika,   (C.  C.  A.  9th  Cir.  1900)    100 

civil  actions  in  the  nature  of  debt  for  Fed.  404,  40  C.  C.  A.  454. 

penalties  under  sections  3  and  4  or  indict-  See  section  24,  par.  22  of  the  Judicial 

ments  for  misdemeanors  imder  sections  6,  Code,  title  Jxtdigiabt. 
8    and    10.     Nishimura    Ekin    v.    U.    S. 

Sbo.  30.  [Immigrant  station  privileges  —  disposal  of — liquors  forbid- 
den—  receipts.]  That  all  exclusive  privileges  of  exchanging  money,  trans- 
porting passengers  or  baggage,  or  keeping  eating  houses,  and  all  other  like 
privileges  in  connection  with  any  United  States  immigrant  station,  shall 
be  disposed  of  after  public  competition,  subject  to  such  conditions  and  limi- 
tations as  the  Commissioner-General  of  Immigration,  under  the  direction 
or  with  the  approval  of  the  Secretary  of  Commerce  and  Labor,  may  pre- 
scribe: Provided,  That  no  intoxicating  liquors  shall  be  sold  in  any  such 
immigrant  station;  that  all  receipts  accruing  from  the  disposal  of  such 
exclusive  privileges  as  herein  provided  shall  be  paid  into  the  Treasury  of 
the  United  States  to  the  credit  of  the  **  immigrant  fund  "  provided  for  in 
section  one  of  this  Act.    [34  Stat.  L.  907.] 

See  the  notes  to  R.  S.  see.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

The  provisions  of  the  text  that  receipts  from  the  disposal  of  privileges  should  be 
placed  to  the  credit  of  the  "  immigrant  fund  "  were  superseded  by  provisions  that  aU 
receipts  should  be  covered  into  the  Treasury  to  the  credit  of  miscellaneous  receipts 
contained  in  the  Act  of  March  4,  1909,  ch.  299,  {  1,  infra,  p.  700. 

Provisions  similar  to  those  of  the  text  but  relating  only  to  Ellis  Island  immin;ant 
station  were  made  by  the  Act  of  March  3,  1893,  ch.  206,  §  9,  27  Stat.  L.  571. .  These 
were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012,  §  30,  32  Stat.  L.  1220,  which 
was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  31.  [Local  courts  granted  jurisdiction.]  That  for  the  preservation 
of  the  peace  and  in  order  that  arrests  may  be  made  for  crimes  under  the 
laws  of  the  States  and  Territories  of  the  United  States  where  the  various 
immigrant  stations  are  located,  the  oflficers  in  charge  of  such  stations,  as 
occasion  may  require,  shall  admit  therein  the  proper  State  and  municipal 
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oflScers  charged  with  the  enforcement  of  such  laws,  and  for  the  purpose  of 
this  section  the  jurisdiction  of  such  officers  and  of  the  local  courts  shall 
extend  over  such  stations.    [34  8tai.  L.  908.] 

See  the  notes  to  R.  S.  sec.  2164,  9U/pra,  p.  632,  and  section  1  of  this  Act,  supm,  p.  637. 

Similar  provisions  were- made  by  the  Act  of  March  3,  1891,  ch.  661,  S  0,  26  Stat.  L. 

1086,  which  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012,  |  31,  32  Stat.  L. 

1220,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Sec.  32.  [Entry  along  borders  of  Canada  and  Mexico.]  That  the  Com- 
missioner-General of  Immigration,  under  the  direction  or  with  the  approval 
of  the  Secretary  of  Commerce  and  Labor,  shall  prescribe  rules  for  the  entry 
and  inspection  of  aliens  along  the  borders  of  Canada  and  Mexico,  so  as  not 
to  unnecessarily  delay,  impede,  or  annoy  passengers  in  ordinary  travel 
between  the  United  States  and  said  countries,  and  shall  have  power  to  enter 
into  contracts  with  transportation  lines  for  the  said  purpose.  [34  Stat  L. 
908.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Similar  provisions  were  made  by  the  Act  of  March  3,  1891,  ch.  661,  t  8,  26  Stat.  L. 

1086,  which  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1012,  §  32,  32  Stat.  L. 

1221,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Seo.  33.  [Construction  of  term  ''United  States  "  —  aliens  from  Canal 
Zone.]  That  for  the  purpose  of  this  Act  the  term  **  United  States ''  as 
used  in  the  title  as  well  as  in  the  various  sections  of  this  Act  shall  be  con- 
strued to  mean  the  United  States  and  any  waters,  territory,  or  other  place 
subject  to  the  jurisdiction  thereof,  except  the  Isthmian  Canal  Zone :  Pro- 
vided, That  if  any  alien  shall  leave  the  canal  zone  and  attempt  to  enter  any 
other  place  under  the  jurisdiction  of  the  United  States,  nothing  contained 
in  this  Act  shall  be  construed  as  permitting  him  to  enter  under  any  other 
conditions  than  those  applicable  to  all  aliens.    [34  Stat,  L,  908,] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  n.  637. 

A  provision  similar  to  that  of  the  text  down  to  the  words  "  exoept  the  Istnmian 
Canal  Zone  "  was  made  by  the  Act  of  March  3,  1903,  ch.  1012,  S  33,  32  Stat.  L.  1221, 
repealed. by  section  43  of  this  Act,  infra,  p.  699. 


D.  34.  [Commissioner  of  Immigration  at  New  Orleans,  La.]  That  the 
Commissioner-General  of  Immigration,  with  the  approval  of  the  Secretary 
of  Commerce  and  Labor,  may  appoint  a  commissioner  of  immigration  to 
discharge  at  New  Orleans,  Louisiana,  the  duties  now  required  of  other  com- 
missioners of  immigration  at  their  respective  posts.    [34  Stat.  L,  908,] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 

Further  provisions  relating  to  the  appointment  of  a  commissioner  of  immigration  at 
New  Orleans,  repealing  in  part  the  foregoing  section  34,  were- made  hy  the  Act  of 
Aiig.  1,  1914,  ch.  223,  §  1,  infra,  p.  702. 

Sec.  35.  [Ports  of  deportation.]  The  deportation  of  aliens  arrested 
within  the  United  States  after  entry  and  found  to  be  illegally  therein,  pro- 
vided for  in  this  Act,  shall  be  to  the  trans- Atlantic  or  trans-Pacific  ports 
from  which  said  aliens  embarked  for  the  United  States ;  or,  if  such  embarka- 
tion was  for  foreign  contiguous  territory,  to  the  foreign  port  at  which  said 
aliens  embarked  for  such  territory.     [34  Stat.  L.  908.] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 
A  similar  provision  was  made  b^  the  Act  of  March  3,  1903,  ch.  1012,  {  35,  32  Stat  L. 
1221,  which  was  repealed  by  section  43  of  this  Act,  infra,  p.  699. 
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To  what  place  deported. —  In  Lewis  v, 
Frick,  (1914)  233  U.  S.  291,  34  S.  Ct 
488,  58  U.  S.  (L.  ed.)  967  {afflrmmg  C. 
C.  A.  6th  Cir.  1912),  195  Fed.  693,  ll5 
C.  C.  A.  493,  the  court  discussed  the 
proper  port  of  destination  under  sections 
3,  20,  21  and  35  of  the  Immigration  Act. 
In  that  case  it  appeared  that  petitioner 
was  an  alien  and  a  native  of  Bussia.  He 
came  thence  to  this  country,  entering  at 
the  port  of  New  York,  in  the  month  of 
September,  1904,  lived  in  or  near.  New 
York  cit^  until  March,  1910,  then  removed 
to  Detroit,  Michigan,  and  has  since  made 
that  city  his  home.  On  November  17, 
1910,  he  crossed  the  river  from  Detroit 
to  Windsor,  Canada,  and  brought  back 
with  him  into  the  United  States  a  woman, 
avowed  by  him  to  be  his  wife,  but  whose 
actual  status  was  questioned,  as  will  ap- 
pear. A  few  days  later  he  was  arrested 
upon  a  warrant  from  the  Department  of 
Commerce  and  Labor,  issued  under  the 
Immigration  Act  of  February  20,  1907, 
as  amended  March  26,  1910,  and  after  a 
hearing  conducted  by  an  inspector,  the 
secretary  on  February  14,  1911,  foimd 
"that  said  alien  is  a  member  of  an  ex- 
cluded class  in  that  he  .  .  .  procured, 
imported  and  brought  into  the  United 
States  a  woman  for  an  immoral  nurpose," 
etc.,  and  thereupon  ordered  that  he  oe  de- 
ported to  the  country  whence  he  came,  to 
wit,  Russia.  The  question  arising  in  the 
Supreme  Court  whether  the  deportation 
was  made  to  the  proper  country  it  was 
held  that  it  was.  The  court  said :  **  The 
final  contention  is  that  petitioner  should 
have  been  deported  to  Canada,  whence  he 
came  upon  the  occasion  of  his  unlawful 
entry  into  this  country,  rather  than  to 
Russia,  the  land  of  his  birth,  from  which 
he  came  six  years  earlier.  By  section  20, 
the  alien  is  to  be  ^  deported  to  the 
country  whence  he  can^e  at  any  time 
within  three  years  after"  the  date  of  his 
entry  into  the  United  States';  by  section 
21,  the  Secretary  of  Commerce  and  Labor, 
upon  being  satisfied  that  an  alien  is  sub- 
ject to  deportation,  '  shall  cause  such 
alien  within  the  period  of  three  years 
after  landing  or  entry  therein  [within  the 
United  States]  to  be  taken  into  custody 
and  returned  to  the  country  whence  he 
came,  as  provided  by  section  20  of  this 
Act;  by  section  3,  an  alien  convicted 
thereunder  is  at  the  expiration  of  his 
sentence  to  be  'returned  to  the  country 
whence  he  came,  or  of  which  he  is  a  sub- 
ject or  a  citizen  in  the  manner  provided 
in  sections  20  and  21  of  this  Act;^  and  by 
section  35,  'The  deportation  of  aliens 
arrested  within  the  United  States  after 
entry  and  foimd  to  be  illegally  therein, 
provided  for  in  this  Act,  shall  be  to  the 
trans-Atlantic  or  trans-Pacific  ports  from 
which  said  aliens  embarked  for  the  United 
States;  or,  if  such  embarkation  was  for 
foreign  contiguous  territory,  to  the 
foreign    port   at   which   said   aliens    em- 


barked for  such  territory.'  Petitioner  not 
having  been  convicted  under  section  3, 
his  destination  is  to  be  determined  rather 
in  the  light  of  sections  20,  21  and  35. 
And  first,  we  take  it  to  be  clear  (not- 
withstanding the  peculiar  phraseology  of 
section  20)  that  the  three-year  period 
limits  only  the  authority  to  deport,  and 
does  not  affect  the  determination  of  the 
country  to  which  an  alien  is  to  be  de- 
ported. Respecting  this  matter,  the  sec- 
tions are  somewhat  lacking  in  clearness. 
But,  at  least,  section  35  indicates  a  legis- 
lative intent  that  aliens  subject  to  de- 
portation shall  be  taken  to  trans-Atlantic 
or  trans-Pacific  ports,  if  they  came  thence, 
rather  than  to  foreign  territory  on  this 
continent,  although  it  may  have  been 
crossed  on  the  way  to  this  country.  This 
was  recognized  by  rule  38  of  the  immi- 
gration regulations,  in  force  December  12, 
1910.  It  is  to  be  noted  that  the  classes 
of  aliens  who  are  subject  to  deportation 
are  not  wholly  made  up  of  those  who 
enter  in  violation  of  the  lawj  in  some 
cases  cause  for  deportation  may  arise 
after  a  lawful  entry.  And  in  many  cases 
the  unlawfulness  of  the  entry  may  not  be 
discovered  until  afterwards.  The  theory 
of  the  Act,  as  expressed  in  section  2,  b 
that  the  undesirables  ought  to  be  ex- 
cluded at  the  seaport  or  at  the  frontier; 
but  sections  20,  21  and  35  recognize  that 
this  is  not  always  practicable.  Of  course, 
if  petitioner's  attempt  to  bring  a  womaa 
into  the  country  for  an  immoral  purpose 
had  been  discovered  in  time,  he  might 
have  been  physically  excluded  from  entry 
at  Detroit  upon  his  return  from  Windsor. 
In  that  event  he  would  naturally  have  re- 
mained upon  Canadian  soil.  But  since 
his  offense  was  not  discovered  in  time  to 
permit  of  his  physical  exclusion,  so  that 
he  becomes  subject  to  the  provisions  for 
deportation,  his  destination  ought  not  -to 
be  controlled  by  the  factitious  circum- 
stance that  he  went  into  Canada  to  pro- 
cure the  prostitute.  And,  upon  the 
whole,  it  seems  to  us  that  the  Act  reason- 
ably admits  of  his  being  returned  to  the 
land  of  his  nativity,  that  being  in  fact 
'  the  country  whence  he  came '  when  he 
first  entered  the  United  States.  See 
Lavin  v.  he  Fevre,  [C.  C.  A.  9th  Cir.  19031 
125  Fed.  693,  696,  [60  C.  C.  A.  4251; 
Eof  p.  Hamaguchi,  [C.  C.  Ore.  1908]  161 
Fed.  185,  190;  Ex  p.  Wong  You,  [N.  D. 
N.  Y.  1910]  176  Fed.  933,  940;  U.  S.  f?. 
Ruiz,  [C.  C.  A.  6th  Cir.  1913]  203  Fed. 
441,  444,  [121  C.  C.  A.  551].  We  need  go 
no  further,  and  may  therefore  leave  un- 
decided the  question  whether  the  Act 
leaves  any  room  for  discretion  on  the 
part  of  the  Secretary  of  Commerce  and 
Labor." 

In  Lee  Sim  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1914)  218  Fed.  432,  134  C.  C.  A.  232,  the 
question  was  whether  the  alien  should 
have  been  deported  to  Canada,  whence  he 
came  upon  the  occasion  of  his  unlawful 
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entry  into  the  country,  rather  than  to 
China,  whence  he  embarked  for  the  United 
States,  and  the  court  held  that  the  Act 
admitted  of  the  return  of  the  alien  to 
China.  The  court  followed  Lewis  v.  Frick, 
tupra,  p.  695. 

In  determining  the  question  to  what 
place  the  alien  shall  be  deported,  this  sec- 
tion must  be  read  together  with  sections 
20,  21  and  35  of  the  Immigration  Act  of 
February  20,  1907.  Ew  p.  Gyth,  (D.  C. 
N.  D.  1914)  210  Fed.  918,  wherein  the 
court  said :  "  These  three  sections  are  to 
be  read  together,  and  a  meaning  arrived 
at,  if  possible,  which  will  giye  effect  to  all 
their  provisions.  In  the  great  majority  of 
cases  the  alien  comes  direct  from  the  coun- 
try of  his  nativity,  and  in  case  of  depor- 
tation should  be  returned  there.  The  de- 
partment, as  the  cases  on  the  subject  show, 
has  been  zealous  to  make  this  a  universal 
rule.  That  would  simplify  matters.  But, 
like  most  universal  rules,  it  will  work 
cruel  hardship  in  individual  cases.  The 
general  rule  under  the  statute  clearly  is 
that  the  alien  shall  be  deported  to  the 
country  whence  he  came.  This,  of  course, 
is  not  necessarily  the  country  of  his  na- 
tivity or  citizenship.  Section  35  gives  a 
specific  definition  of  the  words  'whence 
he  came '  in  certain  cases.  The  first  clause 
of  that  section  deals  with  aliens  who  em- 
bark directly  for  some  port  of  the  United 
States.  They  are  to  be  deported  to  the 
place  from  which  they  embark.  The  sec- 
ond clause  deals  with  aliens  who  embark 
for  the  United  States,  but  land  at  some 
foreign  contiguous  territory.  In  my  judg- 
ment the  last  clause,  like  the  first;  is  con- 
fined to  aliens  who  embark  '  for  the  United 
States.'  It  was  a  well-known  evil  at  the 
time  the  statute  was  passed  that  aliens 
seeking  to  enter  the  United  States  in  vio- 
lation of  its  laws  frequently  landed  either 
in  Mexico  or  Canada,  and  passed  into  the 
United  States  across  the  long  and  un- 
guarded international  boundary  lines.  The 
last  clause  was  intended  to  meet  that  evil. 
If  Mexico  or  Canada  was  simply  used  as 
a  front  porch  for  entering  the  United 
States,  then  the  alien  was  to  be  dealt 
with  the  same  as  if  the  entry  had  been 
made  at  one  of  our  own  ports.  The  stat- 
ute, however,  clearly  requires  that,  in 
order  to  come  within  its  provisions,  the 
alien  must  have  embarked  *  for  the  United 
States.'  The  words  *  such  embarkation ' 
import  into  the  second  clause  the  embarka- 
tion referred  to  in  the  first  clause,  and 
that  is  an  embarkation  *  for  the  United 
States.'  By  this  I  do  not  mean  that,  in 
order  to  come  within  the  provisions  of  sec- 
tion 35,  the  alien  must  have  had  a  through 
ticket  to  some  point  in  the  United  States 
at  the  time  he  embarked  from  the  trans- 
Atlantic  or  trans-Pacific  port.  All  that 
is  required  in  order  to  bring  him  within 
the  statute  is  that  he  should  have  formed 
the  intent  or  purpose  of  entering  the 
United  States  -as  the  final  object  of  his 


embarkation.  Bw  p.  Wong  Ton,  [N.  D. 
N.  Y.  1910]  176  Fed.  933.  This  is  not 
inconsistent  with  his  stopping  in  Canada, 
and  presently  renewing  his  journey  for 
the  United  States.  It  is  wholly  a  ques- 
tion of  intent  to  be  gathered  from  all  the 
facts  and  circumstances.  When  these  are 
subject  to  different  inferences,  the  finding 
of  the  Labor  Department  would  be  con- 
clusive upon  the  courts.  An  alien  whose 
ultimate  object  was  to  enter  the  United 
States  might  tarry  for  some  considerable 
time  in  Canada  for  the  purpose  of  eluding 
or  deceiving  the  immigration*  officers.  In 
any  such  case  his  entry  into  the  United 
States  pursuant  to  a  previous  intent  so  to 
do  would  justify  and  require  his  deporta- 
tion to  the  trans-Pacific  or  trans- Atlantic 
port  at  which  he  embarked.  This  inter- 
pretation will,  in  my  judgment,  fully  meet 
the  evil  which  the  last  clause  of  section 
35  was  intended  to  provide  against." 

Actual  domicile  in  Canada  or  Mexico 
will  prevent  deportation  to  the  European 
port  of  original  embarkation,  and  this  is 
for  the  alien  to  show.  It  is  an  open  ques- 
tion whether  an  acquired  domicile  will 
change  the  result.  U.  S.  v.  Sisson,  (S.  D. 
N.  Y.  1914)  220  Fed.  538;  U.  S.  v.  Sisson, 
(S.  D.  N.  Y.  1916)  220  Fed.  641. 

In  Ex  i*.  Li  Dick,  (N.  D.  N.  Y.  1910) 
176  Fed.  998,  it  was  held  that,  where 
aliens  come  to  the  United  States  by  sea 
from  trans-Atlantic  or  trans-Pacific  ports, 
this  section  fixes  the  place,  on  their  ill^al 
entry,  to  which  they  shall  be  returned, 
namely,  to  the  trans-Atlantic  or  trans- 
Pacific  port  from  which  they  embarked 
for  the  United  States  or  oonti^ous  terri- 
tory, regardless  of  their  native  country 
or  the  country  of  their  former  residence 
Ex  p.  Li  Dick,  (1910)  176  Fed.  998.  See 
further  the  note  Country  tohence  he  oatne, 
under  section  20,  supra,  v,  678. 

For  evidence  held  sufficient  to  support 
the  deportation  of  aliens  to  China,  the 
land  of  their  nativity,  rather  than  to  Can- 
ada, through  which  country  they  entered 
the  United  States,  see  Wallis  v.  U.  S., 
(C.  C.  A.  5th  Cir.  1916)  230  Fed.  71,  144 
C.  C.  A.  369.  See  also  Wallis  v.  Fei  Nei, 
(C.  C.  A.  5th  Cir.  1916)  230  Fed.  77,  144 
C.  C.  A.  375. 

Contents  of  warrant  of  deportation. — 
A  warrant  of  deportation  is  defective 
which  does  not  name  the  port  to  which  . 
the  alien  shall  be  deported.  This  should 
be  the  port  of  embarkation  as  required 
by  statute.  Where  there  is  no  evidence 
of  the  port  of  embarkation,  the  problem 
is  a  practical  one  and  is  best  solved  by 
deportation  to  whatever  port  is  nearest  to 
the  place  where  the  alien  was  bom  and 
has  his  family.  U.  S.  v.  Sisson,  (S.  D 
N.  Y.  1914)  220  Fed.  538. 

And  it  ought  to  be  clear  whether  the 
alien  is  being  deported  under  sections  3, 
20,  21,  or  35  of  the  Immigration  Act. 
Ex  p.  Yabucanion,  (D.  C.  Mont.  1912) 
199  Fed.  365. 


IMMIGRATION  697 

Amending    warrant    of    deportation. —  whether  the  District  Court  has  power  lo 

Where  the  warrant  does  not  provide  for  change  or  amend  it.    U.  S.  v.  Sisson,  ( S.  D 

deportation  to  the  port  required  by  stat-  N.  Y.  1914)  220  Fed.  638. 
lite  it  is  illegal,  and  it  is  questionable 

Sec.  36.  [DeportatioB  onleBS  entering  at  seaports,  etc.  —  Canada  and 
Mexico  borders.]  That  all  aliens  who  shall  enter  the  United  States  except 
at  the  seaports  thereof,  or  at  such  place  or  places  as  the  Secretary  of  Com- 
merce and  Labor  may  from  time  to  time  designate,  shall  be  adjndged  to  have 
entered  the  country  nnlawfnlly  and  shall  be  deported  as  provided  by  sec- 
tions twenty  and  twenty-one  of  this  Act :  Provided,  That  nothing  contained 
in  this  section  shall  affect  the  power  conferred  by  section  thirty-two  of  this 
Act  upon  the  Commissioner-Oeneral  of  Immigration  to  prescribe  rules  for 
the  entry  and  inspection  of  aliens  along  the  borders  of  Canada  and  Mexico. 
[34  Siat  L.  908.] 

See  the  notes  to  R  S.  sec.  2164,  9u^a,  p.  682,  and  section  1  of  this  Act,  supra,  p.  637. 
Sections  20,  21  and  32  of  this  Act,  mentioned  in  the  text,  are  given  supra,  pp.  673, 
681,  694. 

Clandestine  entry  at  border  port. — ^An  Chinese  aliens,  entering  into  the  United 
alien  who  clandestinely  has  entered  the  States  surreptitiously  in  a  manner  pro- 
United  States  from  Canada  at  a  place  hibited  by  this  Act  and  the  rules  made  in 
designated  as  a  border  port  of  entry,  with-  pursuance  of  it,  may  be  summarily  de- 
out  submitting  himself  to  the  proper  au-  ported  by  order  of  the  Secretary  of  Ck)m- 
thorities  for  inspection  in  accordance  with  merce  and  Labor  at  any  time  within  three 
the  rules  of  the  Commissioner-General  of  years.  U.  S.  v.  Wong  You,  (1912)  223 
Immigration,  is  unlawfully  within  the  U.  S.  67,  32  S.  Ct.  196,  56  U.  S.  (L.  ed.) 
United  States,  and  his  deportation  prop-  354,  followed  in  Frick  17.  Lee  Tung  Jung, 
erly  is  directed,  as  prescribed  by  the  above  (C.  C.  A.  6th  Cir.  1913)  205  Fed.  88,  123 
section.  Ex  p.  Hamaguchi,  161  Fed.  185;  C.  C.  A.  311;  Ex  p.  Li  Dick,  (N.  D.  N  Y. 
Ex  p.  Li  Dick,  (N.  D.  N.  Y.  1910)  176  1910)  176  Fed.  998. 
Fed.  998. 

Sec.  37.  [Families  of  aliens,  having  contagions  diseases  —  temporary 
detention  —  admission.]  That  whenever  an  alien  shall  have  taken  up  his 
permanent  residence  in  this  country,  and  shall  have  filed  his  declaration 
of  intention  to  become  a  citizen,  and  thereafter  shall  send  for  his  wife,  or 
minor  children  to  join  him,  if  said  wife  or  any  of  said  children  shall  be 
found  to  be  affected  with  any  contagious  disorder,  such  wife  or  children 
shall  be  held,  under  such  regulations  as  the  Secretary  of  Commerce  and 
Labor  shall  prescribe,  until  it  shall  be  determined  whether  the  disorder 
will  be  easily  curable,  or  whether  they  can  be  permitted  to  land  without 
danger  to  other  persons ;  and  they  shall  not  be  either  admitted  or  deported 
until  such  facts  have  been  ascertained;  and  if  it  shall  be  determined  that 
the  disorder  is  easily  curable  or  that  they  can  be  permitted  to  land  without 
danger  to  other  persons,  they  shall,  if  otherwise  admissible,  thereupon  be 
■  admitted.    [34  Stat  L.  908,] 

See  the  notes  to  R.  S.  sec.  2164,  supra,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 
ProTisions  similar  to  those  of  the  text  were  made  hy  the  Act  of  March  3,  1903,  ch. 
1012,  §  37,  32  Stat.  L.  1221,  repealed  hy  section  43  of  this  Act,  infra,  p.  699. 

Sight  to  hospital  treatment.—  In  Ex  p,  tion,   as  her  husband  had  not   filed  his 

Momo  Tomimatsu,  (N.  D.  Cal.  1916)   232  declaration  to  become  a  citizen,  and  was 

Fed.  376,  it  was  held  that  the  petitioner,  incapable  of  doing  so. 
a    Japanese    woman    afflicted    with    tra-  Minor  children  of  naturalized  father.— 

choma,  was  not  entitled  to  hospital  treat-  See  note  under  section  19,  supra,  p.  670. 
ment  as  a  matter  of  right  under* this  sec- 

Seo.  38.  [Anarchists,  etc.,  prohibited  entry  —  enforcement  —  penalty 
for  assisting  illegal  entries.]    That  no  person  who  disbelieves  in  or  who  is 
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opposed  to  all  organized  government,  or  who  is  a  member  of  or  affiliated  with 
any  organization  entertaining  and  teaching  such  disbelief  in  or  opposition  to 
all  organized  government,  or  who  advocates  or  teaches  the  duty,  necessity,  or 
propriety  of  the  unlawful  assaulting  or  killing  of  any  officer  or  officers, 
either  of  specific  individuals  or  of  officers  generally,  of  the  Government  of 
the  United  States  or  of  any  other  organized  government,  because  of  his  or 
their  official  character,  shall  be  permitted  to  enter  the  United  States  or 
any  territory  or  place  subject  to  the  jurisdiction  thereof.  This  section 
shall  be  enforced  by  the  Secretary  of  Commerce  and  Labor  under  such 
rules  and  regulations  as  he  shall  prescribe.  That  any  person  who  know- 
ingly aids  or  assists  any  such  person  to  enter  the  United  States  or  any 
territory  or  place  subject  to  the  jurisdiction  thereof,  or  who  connives  or 
conspires  with  any  person  or  persons  to  allow,  procure,  or  permit  any 
such  person  to  enter  therein,  except  pursuant  to  such  rules  and  regulations 
made  by  the  Secretary  of  Commerce  and  Labor  shall  be  fined  not  more 
than  five  thousand  doUars,  or  imprisonment  for  not  more  than  five  years, 
or  both.     [34  Stat  L.  908,] 

See  the  notes  to  R.  S.  sec.  2164,  anpra,  p.  632,  and  section  1  of  this  Act,  suj^ra,  p.  637. 
Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3,  1903, 
ch.  1012,  S  38,  32  Stat.  L.  1221,  repealed  by  section  43  of  this  Act,  infra,  p.  699. 

Proviaions   constitutionAL —  The   provi-  archists  in  the  philosophical  sense  of  the 

sions  of  this  Act  for  the  exclusion  and  de-  word  or  in  the  popular  sense  as  defined 

portation  of  alien  anarchists  are  not  un-  by  the  Act.     U.  S.  v.  Williams,    (1904) 

constitutional  either  as  in  contravention  194  U.  S.  279,  24  S.  Ct   719,  48  U.  S. 

of  section  1  of  article  3  of  the  Constitu-  (L.  ed.)    979,  affirming  (1903)    126  Fed. 

tion   or  of   articles    1,   5,    and   6   of  the  263. 
Amendments,  whether  such  aliens  are  an- 

Sec.  39.     This  section  was  as  follows: 

''Sec.  39.  That  a  commission  is  hereby  created,  c<mslsting  of  three  Senators,  to 
be  appointed  by  the  President  of  the  Senate,  and  three  members  of  the  House  of 
Representatives,  to  be  appointed  by  the  Speaker  of  the  House  of  Representatives, 
and  three  persons,  to  be  appointed  by  the  President  of  the  United  States.  Said  oom- 
mission  shall  make  full  inquiry,  examination,  and  investigation  by  subcommittee  or 
otherwise  into  the  subject  of  immigration.  For  the  purpose  of  said  inquiry,  exam- 
ination, fiuid  investigation,  said  commission  is  authorized  to  send  for  persons  and 
papers,  make  all  necessary  travel,  either  in  the  United  States  or  any  foreign  country, 
and  through  the  chairman  of  the  commission  or  any  member  thereof  to  administer 
oaths  and  to  examine  witnesses  and  papers  respecting  all  matters  pertaining  to  the 
subiect,  and  to  -employ  necessary  clerical  and  other  assistance.  Said  commission 
shall  report  to  the  Congress  the  conclusions  reached  by  it  and  make  such  recommenda- 
tions as  in  its  judgment  may  seem  proper.  Such  sums  of  money  as  may  be  necessary 
for  the  said  inquiry,  examination,  and  investigation  are  hereby  appropriated  and 
authorized  to  be  paid  out  of  the  "  immigrant  fund  "  on  the  certificate  of  the  chairman 
of  said  commission,  including  all  expenses  of  the  commissioners  and  a  reasonable  com- 
pensation, to  be  fixed  by  the  President  of  the  United  States,  for  those  members  of  the 
commission  who  are  not  members  of  Congress;  and  the  President  of  tiie  United  States 
is  also  authorized,  in  the  name  of  the  Government  of  the  United  States,  to  call,  in  his 
discretion,  an  international  conference,  to  assemble  at  such  point  as  may  be  agreed 
upon,  or  to  send  special  commissioners  to  any  foreign  country,  for  the  purpose  of 
regulating  by  international  agreement,  subject  to  the  advice  and  consent  of  the  Senate 
of  the  United  States,  the  immigration  of  aliens  to  the  United  States;  of  providing  for 
the  mental,  moral  and  physical  examination  of  such  aliens  by  American  consim  or 
other  officers  of  the  United  States  (government  at  the  ports  of  embarkation,  or  else- 
where; of  securing  the  assistance  of  foreign  governments  in  their  own  territories  to 
prevent  the  evasion  of  the  laws  of  the  United  States  governing  immigration  to  the 
United  States;  of  entering  into  such  international  agreements  as  may  be  proper  to 
prevent  the  immigration  of  aliens  who,  under  the  Uws  of  the  United  States,  are  or 
may  be  excluded  from  entering  the  United  States,  and  of  regulating  any  matters  per- 
taining to  such  immigration."     [3^  Stat.  L,  909.] 

These  provisions  may  be  regarded  as  temporary  and  executed,  since  the  commission 
was  required  to  complete  their  entire  work,  make  their  final  report  and  cease  on 
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March  1,  1910,  by  an  Act  of  March  4,  1909,  ch.  299,  f  1,  35  Stat.  L.  982,  the  time  being 
extended  to  the  first  Monday  of  December,  1910,  by  the  Act  of  Feb.  26,  1910,  ch.  62, 
i  1.  3d  Stat  L.  215. 

Sec.  41.  [Foreign  officials,  etc.]  That  nothing  in  this  Act  shall  be  con- 
strued to  apply  to  accredited  officials  of  foreign  governments  nor  to  their 
suites,  families,  or  guests.    [34  8tai.  L.  910.] 

See  the  notes  to  R.  S.  sec.  2164,  8u^a,  p.  632,  and  section  1  of  this  Act,  supra,  p.  637. 
Sxc.  42.    Repealed.    See  the  notes  to  section  1  of  this  Act,  supra,  p.  637. 

Sec.  43.  [Bepeal  —  Chinese  exclusion.]  That  the  Act  of  March  third, 
nineteen  hundred  and  three,  being  an  Act  to  regulate  the  immigration  of 
aliens  into  the  United  States,  except  section  thirty-four  thereof,  and  the 
Act  of  March  twenty-second,  nineteen  hundred  and  four,  being  an  Act  to 
extend  the  exemption  from  head  tax  to  citizens  of  Newfoundland  entering 
the  United  States,  and  all  Acts  and  parts  of  Acts  inconsistent  with  this 
Act  are  hereby  repealed :  Provided,  That  that  Act  shall  not  be  construed  to 
repeal,  alter,  or  amend  existing  laws  relating  to  the  immigration  or  exclu- 
sion of  Chinese  persons  or  persons  of  Chinese  descent,  nor  to  repeal,  alter, 
or  amend  section  six,  chapter  four  hundred  and  fifty-three,  third  session 
Fifty-eighth  Congress,  approved  February  sixth,  nineteen  hundred  and 
five,  or,  prior  to  January  first,  nineteen  hundred  and  nine,  section  one  of 
the  Act  approved  August  second,  eighteen  hundred  and  eighty-two,  enti- 
tled ''An  Act  to  regulate  the  carriage  of  passengers  by  sea."  [34  8tai. 
L.  911.] 

For  a  discussion  of  the  various  Acts  cited  in  the  text  see  the  notes  to  section  1  of  this 
Act,  supra,  p.  637 

A  similar  provision  with  respect  to  Chinese  persons  was  made  by  the  Act  of  March  3, 
1893,  ch.  206,  S  10,  27  Stat.  L.  571. 

For  the  Acts  relating  to  Chinese  immigration  see  the  title  Chinbss  Exclusion. 

Chinese. —  The    proviso    of    the    above  intended  to  contain  aU  provisions  regulat- 

section  does  not  exempt  Chinese  persons  ing  the  immigration  of  aliens,  and  that  it 

from  the  operation  of  section  2  of  this  expressly  regaled  the  Chinese  exclusion 

Act,  and  such  ^rsons  who  are  suffering  laws.     (1903)  24  Op.  Atty.-Gen.  706.  The 

from  the  contagious  disease  trachoma  are  proviso  of  this  section  was  not  inserted 

properly    excluded,    though    they    would  for  the  purpose  of  giving  a  special  form 

otherwise  be  entitled  to  admission  under  of  trial  or  special  privilege  to  Chinese  im- 

the  Chinese  Exclusion  Acts.     Ex  p.  Lee  migrants,  but  for  the  express  purpose  of 

Sher  Wing,  (1908)    164  Fed.  506.  imposing  upon  such  immigrants  the  obli- 

Xhe  object  of  the  proviso  in  the  cor-  gations  of  the  Immiffrant  Act,  and  also 

responding  section  of  the  Act  of  1903,  as  of  making  sure  that  the  additional  obliga- 

ruled  by  the  Attorney-General,  was  to  pre-  tions  of  the  Chinese  Exclusion  Act  would 

vent  a  misinterpretation  of  the  repealing  not  be  disturbed  or  affected.    Ew  p.  Woo 

clause,  and  to  forestall  any  attempt  to  Shing,   (N.  D.  Ohio  1915)   226  Fed.  141. 

secure  the  admission  of  Chinese,  thereto-  See  also  note  under  section  20  of  this  Act, 

fore  prohibited  from  entering  the  United  supra,  p.  673. 
States,  under  a  claim  that  this  Act  was 

Sec.  44.  [Effect.]  That  this  Act  shall  take  effect  and  be  enforced  from 
and  after  July  first,  nineteen  hundred  and  seven:  Provided,  however. 
That  section  thirty-nine  of  this  Act  and  the  last  proviso  of  section  one  shall 
take  effect  upon  the  passage  of  this  Act  and  section  forty-two  on  January 
first,  nineteen  hundred  and  nine.    [34  Stai.  L.  911.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  637  . 
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[Sko.  1.]  [Medical  examination — reimbursement  —  repeal.]    •    •    • 

In  all,  •  •  •  dollars,  which  shall  include  the  amount  necessary  for  the 
medical  inspection  of  aliens,  as  required  by  section  seventeen  of  the  Act 
of  Congress  approved  February  twentieth,  nineteen  hundred  and  seven, 
and  the  provision  of  said  section  of  said  Act  requiring  the  reimbursement 
by  the  immigration  fund  for  said  expenses  is  hereby  repealed.  [35  Siai. 
L.  969.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of 
March  4,  1909,  ch.  299,  following  an  appropriation  for  the  Public  Health  and  Marine- 
Hoapital  Service.  Said  service  is  now  known  as  the  Public  Health  Service,  see  Health 
AND  QuABANTiNR  The  Act  of  Feb.  20,  1907,  ch.  1134,  ^  17,  in  part  repealed  by  the 
provisions  of  the  text  is  given    supra,  p.  668. 

[Head  tax,  etc.,  to  be  covered  into  the  Treasury.]  That  on  and  after 
July  first,  nineteen  hundred  and  nine,  all  head  tax  collected  pursuant  to 
the  provisions  of  section  one  of  the  said  Act  of  February  twentieth,  nine- 
teen hundred  and  seven,  together  with  all  fines,  rentals  collected,  and 
moneys  received  from  other  sources  under  the  laws  regulating  the  immi- 
gration of  aliens  into  the  United  States,  shall  be  covered  into  the  Treasury 
to  the  credit  of  miscellaneous  receipts.    [35  Siat  L.  982.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 

The  Act  of  Feb.  20,  1007,  ch.  1134,  f  1,  mentioned  in  the  text,  la  given  aupra,  p^  637. 

This  section  is  considered  in  U.  S.  v. 
Holland-America  Line,  (S.  D.  N.  Y.  1913) 
205  Fed.  943. 


An  Act  Belative  to  outward  alien  manifests  on  certain  vessehk 

[Act  of  March  4, 1909,  ch.  305,  35  Stat.  L.  1060.] 

[List  of  aliens  not  required  on  vessels  for  Canada  and  Mexico.]  That 
until  the  provisions  of  section  twelve  of  the  immigration  Act  of  February 
twentieth,  nineteen  hundred  and  seven,  relating  to  outward  alien  manifests, 
shall  be  made  applicable  to  passengers  going  out  of  the  United  States  to 
Canada  by  land  carriage,  said  provisions  shall  not  apply  to  passengers 
going  by  vessels  employed  exclusively  in  the  trade  between  the  ports  of  the 
United  States  and  the  Dominion  of  Canada  and  the  Republic  of  Mexico. 
[35  Stat  L.  1060.] 

The  Act  of  Feb.  20,  1907,  ch.  1134,  §  12,  mentioned  in  the  text,  is  given  supra,  p.  663. 


[Sec.  1.]  [Credit  of  reimbursements.]  •  •  •  That  from  and  after 
July  first,  nineteen  hundred  and  eleven,  all  moneys  paid  into  the  Treasury 
to  reimburse  the  Immigration  Service  for  expenses  of  detained  aliens  paid 
from  the  appropriation  for  expenses  of  regulating  immigration,  shall  be 
credited  to  the  appropriation  for  the  expenses  of  regulating  immigration 
for  the  fiscal  year  in  which  the  expenses  were  incurred.    [36  Stat.  L.  1442.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  286. 
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An  Act  To  extend  the  power  of  the  OommiBsioner  General  of  Immigra- 
tion, subject  to  the  approval  of  the  Secretary  of  Oommerce  and  Labor. 

[Ad  of  February  25, 1913,  ch.  73, 37  Stat.  L.  682,] 

[Seo.  1.]  [Immigrant  stations  to  be  established  at  interior  places.] 

That  for  the  purpose  of  making  effective  the  power  of  establishing  rules 
and  regulations  for  protecting  the  United  States  and  aliens  migrating 
thereto  from  fraud  and  loss,  conferred  upon  the  Commissioner  General  of 
Immigration,  subject  to  the  direction  and  with  the  approval  of  the  Secre- 
tary of  Commerce  and  Labor,  by  section  twenty-two  of  an  Act  entitled 
**An  Act  to  regulate  the  immigration  of  aliens  into  the  United  States," 
approved  February  twentieth,  nineteen  hundred  and  seven,  the  Secretary 
of  Commerce  and  Labor  shall  establish  and  maintain  immigrant  stations 
at  such  interior  places  as  may  be  necessary,  and,  in  the  discretion  of  the 
said  Secretary,  aliens  in  transit  from  ports  of  landing  to  such  interior 
stations  shall  be  accompanied  by  immigrant  inspectors:  Provided,  That 
nothing  in  this  Act  shall  be  construed  as  authorizing  the  Commissioner 
General  of  Immigration  to  pay  the  cost  of  transportation  of  any  arriving 
alien.    [37  Stat.  L.  682.] 

The  Act  of  Feb.  20,  1907,  ch.  1134,  f  22,  mentioned  in  the  text,  is  given  supra,  p.  680- 

As  to  the  authority  of  the  Secretary  of  Oommerce  and  Labor,  see  the  notes  to  the 
Act  of  March  3,  1891,  ch.  551,  §  7,  supra,  p.  628. 

Section  2  of  this  Act,  omitted  as  ezecutea,  authorized  and  made  an  appropriation  for 
a  station  in  the  city  of  Chicago. 

By  a  provision  of  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223,  f  i, 
38  Stat.  L.  666,  the  Secretary  of  Labor  was  authorized  to  execute  a  lease  for  office 
quarters  for  the  Immigration  Service  at  Montreal,  Canada,  for  a  period  of  four  years 
from  July  1,  1914,  at  a  rate  of  rental  not  exceeding  $4,600  per  annum. 


[Seo.  1.]  [Temporary  detention  of  alienfl  —  expenses  to  be  paid  by 
transportation  lines.]  •  •  •  Whenever  aliens  arriving  at  any  port  of 
the  United  States  are  temporarily  removed  from  a  vessel  in  accordance 
with  the  provisions  of  section  sixteen  of  the  immigration  Act  approved 
February  twentieth,  nineteen  hundred  and  seven,  the  transportation  lines 
which  brought  them  and  the  masters,  owners,  agents,  and  consignees  of 
the  vessel  on  which  they  arrive  shall  pay  all  expenses  of  such  removal  and 
all  expenses  arising  during  subsequent  detention  pending  decision  of  the 
eligibility  of  such  aliens  to  enter  the  United  States  and  until  they  are 
either  allowed  to  land  or  returned  to  the  care  of  the  line  or  to  the  vessel 
which  brought  them,  and  such  expenses  shall  include  those  of  maintenance, 
medical  treatment  in  hospital  or  elsewhere,  burial  in  the  event  of  death, 
and  charges  for  transfer  to  the  vessel  in  the  event  of  deportation,  except- 
ing only  where  such  expenses  arise  under  the  terms  of  any  of  the  provisos 
of  section  nineteen  of  the  said  immigration  Act;  and  aliens  shall  not  be 
temporarily  removed  from  any  vessel  unless  the  master,  owner,  «gent,  or 
consignee  thereof  shall  guarantee  in  a  manner  prescribed  by  and  to  the 
satisfaction  of  the  Secretary  of  Labor  that  said  expenses  will  be  paid.  [38 
Stat.  L.  226.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  ch.  32. 

The  Act  of  Feb.  20,  1907,  ch.  1134,  {  16,  mentioned  in  the  text,  is  given  supra,  p.  666. 
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[Sec.  1.]  [Oommissioner  of  Immigration  at  New  Orleans.]    •    •    • 

That  the  Commissioner  of  Immigration  to  discharge  at  New  Orleans, 
Louisiana,  the  duties  now  required  of  other  commissioners  of  immigration 
at  the  respective  ports  of  the  United  States  shall  be  appointed  in  the  same 
manner  and  for  the  same  term  as  the  said  other  commissioners,  and  shall 
have  the  same  oiBcial  status  as  they;  and  that  section  thirty-four  of  the 
immigration  Act  approved  February  twentieth,  nineteen  hundred  and 
seven,  is  hereby  repealed  in  so  far  as  it  conflicts  with  the  foregoing  pro- 
vision: Provided  further,  however,  That  the  salary  of  the  said  commis- 
sioner of  immigration  at  New  Orleans,  Louisiana,  shall  be  reduced  to  the 
sum  of  $2,900  per  annum.     [38  Stat,  L.  666.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 

The  Act  of  Feb.  20,  1907,  ch.  1134,  f  34,  affected  by  this  section,  is  given  supra,  p.  694. 


m.    THE  OOOLT  TRADE 

Sec.  21 58.  [Cooly  trade  prohibited.]    No  citizen  of  the  United  States, 

or  foreigner  coming  into  or  residing  within  the  same,  shall,  for  himself  or 

for  any  other  person,  either  as  master,  factor,  owner,  or  otherwise,  build, 

equip,  load,   or  otherwise  prepare,   any  vessel,   registered,   enrolled,  or 

licensed,  in  the  United  States,  for  the  purpose  of  procuring  from  any  port 

or  place  the  subjects  of  China,  Japan,  or  of  any  other  oriental  country, 

known  as  **  coolies,'*  to  be  transported  to  any  foreign  port,  or  place,  to  be 

disposed  of,  or  sold,  or  transferred,  for  any  time,  as  servants  or  apprentices, 

or  to  be  held  to  service  or  labor.    [B.  8,] 

Act  of  Feb.  19,  1862,  ch.  27,  12  Stat.  L.  340;  Act  of  Feb.  9,  1869,  ch.  24,  15  SUt.  L. 
269. 

See  the  note  to  R.  S.  sec.  2164,  supra,  p.  632. 

Sec.  2159.  [Vessels  employed  in  cooly  trade  shall  be  forfeited.]    If 

any  vessel,  belonging  in  whole  or  in  part  to  a  citizen  of  the  United  States, 
and  registered,  enrolled,  or  otherwise  licensed  therein,  be  employed  in  the 
'*  cooly-trade,''  so  called,  contrary  to  the  provisions  of  the  preceding  sec- 
tion, such  vessel,  her  tackle,  apparel,  furniture,  and  other  appurtenances, 
shall  be  forfeited  to  the  United  States,  and  shall  be  liable  to  be  seized, 
prosecuted,  and  condemned  in  any  of  the  circuit  courts  or  district  courts 
of  the  United  States  for  the  district  where  the  vjessel  may  be  found,  seized, 
or  carried.     [jB.  8,] 

Act  of  Feb.  19,  1862,  ch.  27,  12  Stat.  L.  340. 

Sec.  21 60.  [Building  vessels  to  engage  in  cooly  trade,  how  punished.] 

Every  person  who  so  builds,  fits  out,  equips,  loads,  or  otherwise  prepares, 
or  who  sends  to  sea,  or  navigates,  as  owner,  master,  factor,  agent,  or  other- 
wise, any  vessel,  belonging  in  whole  or  in  part  to  a  citizen  of  the  United 
States,  or  registered,  enrolled,  or  licensed  within  the  same,  knowing  or 
intending  that  such  vessel  is  to  be  or  may  be  employed  in  that  trade,  con- 
trary to  the  provisions  of  section  twenty-one  hundred  and  fifty-eight,  shall 
be  liable  to  a  fine  not  exceeding  two  thousand  dollars,  and  be  imprisoned 
not  exceeding  one  year.    [R,  8,] 

Act  of  Feb.  19,  1862,  ch.  27,  12  Stat.  L.  340. 

R.  S.  sec.  2158  mentioned  in  the    text  is  given  supra,  this  page. 


IMMIGRATION  703 

Sec.  2161.  [Puniflhment  foe  violation  of  section  2168.]  Every  citissen 
of  the  United  States  who,  contrary  to  the  provisions  of  section  twenty-one 
hundred  and  fifty-eight,  takes  on  board  of  any  vessel,  or  receives  or  trans- 
ports any  such  subjects  as  are  described  in  that  section,  for  the  purpose  of 
disposing  of  them  in  any  way  as  therein  prohibited,  shall  be  liable  to  a  fine 
not  exceeding  two  thousand  dollars  and  be  imprisoned  not  exceeding  one 
year.     [B,  S,] 

Act  of  Feb.  19,  1862,  ch.  27,  12  Stat.  L.  340. 

Sec.  2162.  [This  Title  not  to  interfere  with  voluntary  emigration.] 
Nothing  herein  contained  shall  be  deemed  to  apply  to  any  voluntary  emigra- 
tion of  the  subjects  specified  in  section  twenty-one  hundred  and  fifty-eight, 
or  to  any  vessel  carrying  such  person  as  passenger  on  board  the  same,  but 
a  certificate  shall  be  prepared  and  signed  by  the  consul  or  consular  agent 
of  the  United  States  residing  at  the  port  from  which  such  vessel  may  take 
her  departure,  containing  the  name  of  such  person,  and  setting  forth  the 
fact  of  his  voluntary  emigration  from  such  port,  which  certificate  shall  be 
given  to  the  master  of  such  vessel;  and  the  same  shall  not  be  given  until 
such  consul  or  consular  agent  is  first  personally  satisfied  by  evidence  of 
the  truth  of  the  facts  therein  contained.    [B.  8.] 

Act  of  Feb.  19,  1862,  ch.  27,  12  Stat.  L.  341. 
R  S.  sec.  2158  mentioned  in  the  text  is  given  8i4i>ra,  p.  702. 
'  See  the  Act  of  March  3,  1875,  ch.  141,  §  1,  infra,  this  page. 

Vessels    of    the    United    States.— The      U.  S.  v.  Mosby,    (1890)    133  U.  S.  273^ 
provisions  of  this  section  as  to  the  duties       10  S.  Ct.  327,  33  U.  S.  (L.  ed.)  625. 
of  consuls  do  not  refer  to  foreign  vessels. 

Sec.  21 63.  [Examination  of  vessels.]  The  President  is  empowered,  in 
such  way  and  at  such  time  as  he  may  judge  proper,  to  direct  the  vessels  of 
the  United  States,  and  the  masters  and  commanders  thereof,  to  examine,  all 
vessels  navigated  or  owned  in  whole  or  in  part  by  citizens  of  the  United 
States,  and  registered,  enrolled,  or  licensed  under  the  laws  thereof,  when- 
ever in  the  judgment  of  such  master  or  commanding  officer,  reasonable 
cause  exists  to  believe  that  such  vessel  has  on  board  any  subjects  of  China, 
Japan,  or  other  oriental  country,  know^n  as  *'  coolies;  ''  and,  upon  sufficient 
proof  that  such  vessel  is  employed  in  violation  of  the  preceding  provisions, 
to  cause  her  to  be  carried,  with  her  officers  and  crew,  into  any  port  or 
district  within  the  United  States,  and  delivered  to  the  marshal  of  such 
district,  to  be  held  and  disposed  of  according  to  law.     [B,  8,] 

Act  of  Feb.  19,  1862.  ch.  27,  12  Stat.  L.  341. 

"  The  preceding  provisions  "  above  referred  to  are  R.  S.  sees.  2158-2162,  given  supra. 


An  act  supplementary  to  the  acts  in  relation  to  immigration. 

[Act  of  March  3,  1875,  ch,  141,  18  Stat.  L.  477,] 

[Sec.  1.]  [Consular  inquiry  and  certificate.]  That  in  determining 
whether  the  immigration  of  any  subject  of  China,  Japan,  or  any  Oriental 
country,  to  the  United  States,  is  free  and  voluntary,  as  provided  by  section 
two  thousand  one  hundred  and  sixty-two  of  the  Revised  Code,  title  **  Immi- 
gration,'* it  shall  be  the  duty  of  the  consul-general  or  consul  of  the  United 
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States  residing  at  the  port  from  which  it  is  proposed  to  convey  snch  snh- 
jects,  in  any  vessels  enrolled  or  licensed  in  the  United  States,  or  any  port 
within  the  same,  before  delivering  to  the  masters  of  any  such -vessels  the 
permit  or  certificate  provided  for  in  snch  section,  to  ascertain  whether  such 
immigrant  has  entered  into  a  contract  or  agreement  for  a  term  of  service 
within  the  United  States,  for  lewd  and  immoral  purposes ;  and  if  there  be 
such  contract  or  agreement,  the  said  consul-general  or  consul  shall  not 
deliver  the  required  permit  or  certificate.     [18  Stat.  L.  477.] 

R.  S.  sec.  2162  mentioned  in  the  text  is  given  supra,  p.  703. 

Sections  3  and  5  of  this  Act  relating  to  the  importation  and  immigration  of  convicts 
and  women  for  purposes  of  prostitution  were  superseded  by  the  Act  of  Feb.  20,  1907, 
ch.  1134;  §§  1  and  3,  awpra,  pp.  637,  649. 

State  quarantine*  laws. —  '*  Without  un-  subject  to  such  quarantine  laws."     The 

dertaking   to   analyze   the   provisions   of  statutes  referred  to,  as  weU  as  this,  were 

these  Acta,  it  suffices  to  say  that,  after  those  of  Aug.  3,  1882;  of  June  26,  1884; 

scrutinizing  them,  we  think  they  do  not  of  Feb.  26,  1886;  of  March  23,  1887;  and 

purport  to  abrogate  the  quarantine  laws  March  3,  1891.    Compagnie  Francaise,  etc., 

of  the  several  states,  and  that  the  safe-  v,  Louisiana  State  Board  of  Health,  (1902) 

guards  which  they  create  and  the  regu-  186  U.  S.  380,  22  S.  Ct.  811,  46  U.  S.  (L. 

lations  which  they  impose  on  the  intro-  ed.)  1209. 
duction  of  immigrants  are  ancillary,  and 

Sec.  2.  [Transportation  of  subjects  of  China  or  Japan,  etc.,  without 
free  consent,  how  punished  —  contracts  void.]  That  if  any  citizen  of  the 
United  States,  or  other  person  amenable  to  the  laws  of  the  United  States, 
shall  take,  or  cause  to  be  taken  or  transported,  to  or  from  the  United  States 
any  subject  of  China,  Japan,  or  any  Oriental  country,  without  their  free 
and  voluntary  consent,  for  the  purpose  of  holding  them  to  a  term  of  service, 
such  citizen  or  other  person  shall  be  liable  to  be  indicted  therefor,  and,  on 
conviction  of  such  offense,  shall  be  punished  by  a  fine  not  exceeding  two 
thousand  dollars  and  be  imprisoned  not  exceeding  one  year;  and  all  con- 
tracts and  agreements  for  a  term  of  service  of  such  persons  in  the  United 
States,  whether  made  in  advance  or  in  pursuance  of  such  illegal  importa- 
tion, and  whether  such  importation  shall  have  been  in  American  or  other 
vessels,  are  hereby  declared  void.    [18  Stat,  L.  477.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Sec.  4.  [Contracting  to  supply  labor  of  cooly  in  violation  of  law.] 
That  if  any  person  shall  knowingly  and  willfully  contract,  or  attempt  to 
contract,  in  advance  or  in  pursuance  of  such  illegal  importation,  to  supply 
to  another  the  labor  of  any  cooly  or  other  person  brought  into  the  United- 
States  in  violation  of  section  two  thousand  one  hundred  and  fifty-eight  of 
the  Revised  Statutes,  or  of  any  other  section  of  the  laws  prohibiting  the 
cooly-trade  or  of  this  act,  such  person  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof,  in  any  United  States  court,  shall  be  fined  in 
a  sum  not  exceeding  five  hundred  dollars  and  imprisoned  for  a  te^m  not 
exceeding  one  year.     [18  Stat.  L.  477.] 

R.  S.  sec.  2158,  above  referred  to,  is  given  supra,  p.  702. 
See  the  note  to  section  1  of  this  Act,  supra,  this  page. 
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L  Oeneral  Provisions,  707. 

R.  S.    265.  Printing  Statement  of  Exports  and  Imports,  707. 

R.  S.  261 1.  Oath  of  Special  Examiners  of  Drugs,  707. 

R.  S.  2612.  Instructions  to  Prevent  Importation  of  Adulterated  Drugs, 

707. 
R.  S.  2933,  Examination  of  Medicines,  708. 
R.  S.  2934.  Name  of  Proprietor  and  Place  of  Preparaiion  to  be  Affixed 

to  Medicines,  708. 
R.  S.  2935.  Return  upon  Examination,  708. 
R.  S.  2936.  Appeal  from  Examination,  708. 
R.  S.  2937.  Exportation  of  Reeded  AHides,  709. 
R.  S.  2938.  Appraiser  as  Special  Examiner,  709. 

Act  of  Oct.  S,  1913,  ch.  16  ("  Underwood  Tariff  Act "),  709. 

Sec.  IV.  F.    Subsec.  1.  Country    of   Origin    to    Be    Marked    an 

AHides,  709. 
£.  Punishment  for  False  Marking,  etc.,  710. 
Subsec.  2.  Imports  Restricted  to  American  Vessels,  or 
of  Country  of  Origin,  710. 
S.  Not  ApplioabU  if  No  Similar  Restriction 
Exists,  711. 

II.  Articles  Simulating  Domestic  Trademarks,  712. 
Act  of  Feb.  20,  1905,  ch.  592,  712. 

Sec.  27.  Importation  Forbidden  —  Regulations,  712. 

III.  Products  of  Convict  Labor,  713. 
Act  of  Oct.  3,  1913,  ch.  16,  713. 

Sec.  IV.  I.    Convict  Labor  Manufactures,  713. 

IV.  Obscene  Books  and  Artfcles,  713. 

Act  of  Oct.  3,  1913,  ch.  16,  713. 

Sec.  IV.  G.    Subsec.  1.  Obscene  Books,  Articles,  etc.,  Lottery  Tickets, 

713. 
2.  Punishment  for   Officials   Aiding    Viola- 

turns,  714. 
S.  Proceedings  for  Seizure,  etc.,  of  Objationr 
able  Articles,  714. 
[705] 
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¥•  Food  Products,  715. 

Ad  of  Aug.  30,  1890,  ch,  839,  715. 

Sec,  1.  Sdlted  Pork  and  Bacon  far  Export  —  Inspection  and  Certifir 
cation  —  Forging  Marks  —  Punishment,  715. 

4.  Suspension  by    President  of  Importation  of  Adulterated 

Articles,  716. 

VI.  Tea,  716. 

Act  of  March  2,  1897,  ch.  368  {''Impure  Tea  Importation  Act  "),  716. 
Sec,l.  Tea — Importation,  Inferior  to  Standards,    Prohibited  — 
Exceptions,  716. 

2,  Board  of  Experts  Created,  717. 

3.  Standards  to  Be  Fixed  —  Samples,  718. 

4'  Importer's  Bond  —  Samples  for  Examiner  or  Collector,  718. 

5.  Permit,  if  Equal  to  SUmdard  —  Re-examination  —  Partial 

Permit,  719. 

6.  Re-examination  by  General  Appraisers  —  Permit,  If  equal 

to  Standards  —  //  Inferior,  to  Be  Exported  —  Destroyed, 
If  Not  Exported,  719. 

7.  Examination  by  Qualified  Examiner  —  Where  No  Examiner 

at  Port  of  Entry,  720. 

8.  Procedure  on  Re-examination  —  Expert  Advice,  720. 

9.  Rejected  Teas  Not  to  Be  Reimported,  721. 
10.  Regulations,  721. 

IL  Tea  on  Shipboard,  721. 
12,  Repeal,  721. 

VII.  Opium,  722. 

Act  of  Feb.  23, 1887,  ch.  210  ("  Opium  Act  of  1887  "),  722. 
Sec.  1.  Importation  of  Opium  by  Chinese  ProhihUeA,  722. 
2.  Forfeiture,  722. 

S.  Citizens  of  United  States  Prohibited  from  Traffic  in  Opium 
in  China — Punishment — Jurisdiction — Forfeiture,  722. 

Act  of  Feb.  9,  1909,  ch.  100  ("  Opium  Act  of  1909  "),  723. 
Sec.  1.  Opium  —  Importation  Prohibited,  723. 

2,  Penalty  for  Violation  —  Possession,  Proof  of  GuiU,  725. 

8.  Presumption  —  Burden  of  Proof,  726. 

4-  Persons  Liable  to  Penalty  —  Evidence  —  Forfeiture,  726. 

5.  Admission  for   Transportation  to  Another  Country   Pro- 

hibited, 726. 

6.  Exportation  Prohibited  —  Regulations,  726. 

7.  Penalty  for  Exportation  —  Informers,  727. 

8.  Liability  of  Vessel,  727. 

VIII.  Matches,  727. 

Act  of  April  9,  1912,  ch.  76,  727. 

Sec.  10.  Matches  —  Importation,  727. 
11.  Matches  —  Exportation,  728. 

IX.  War  Material,  728. 

Res.  of  April  22,  1898,  No.  25,  728. 

Sec.  1.  Exportation  of  War  Material,  728. 
2.  Punishment  for  Violations,  730. 
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CSOSS-REFERENCES 

Orains,  Seeds  and  Nursery  Stock,  Insect  Pests,  Insecticides  and  Fungicides, 
see  AGRICULTURE. 

Animals  and  Animal  Products,  see  ANIMALS. 

Duties  on  Imports,  Collection  Districts,  Ports  and  Officers,  Payment,  Draw- 
lack  and  Refund,  see  CUSTOMS  DUTIES. 

Articles  Bearing  False  Copyright  Notices,  see  COPYRIGHT. 

DiscrimiTiating  Duties  on  Goods  Imported  in  Foreign  Vessels,  see  DIS- 
CRIMINATING LAWS  AND  DUTIES. 

Falsely  Stamped  Gold  or  Silver  Articles,  see  FALSE  STAMPING. 

Viruses,  Serums,  Toxins,  etc.,  see  FOOD  AND  DRUGS. 

Regulations  as  to  Insular  Possessions,  see  HAWAIIAN  ISLANDS; 
PHILIPPINE  ISLANDS;  PORTO  RICO. 

Contract  Labor,  see  IMMIGRATION. 

Women  for  Immoral  Purposes,  see  IMMIGRATION;  WHITE  SLAVE 
TRAFFIC. 

Articles  Subject  to  Internal  Revenue  Tax,  see  INTERNAL  REVENUE. 

Tokens,  etc.,  Similar  to  Cains,  see  PENAL  LAWS. 


I.    OENERAL  PROVISIONS 

Sec.  265.  [Printing  statement  of  exports  and  imports.]  The  Secre- 
tary of  the  Treasury  shall  furnish  to  the  Congressional  Printer  on  or  before 
the  first  day  of  November  of  each  year,  the  manuscript,  prepared  for  print- 
ing, of  a  condensed  statement  of  the  aggregate  amount  of  the  exports  and 
imports  from  foreign  countries  during  the  preceding  fiscal  year.     [jB.  5.] 

Res.  No.  27,  March  3,  1863,  12  Stat.  L.  826. 

The  duties  here  required  of  the  Secretary  of  the  Treasury  would  seem  to  be  imposed 
on  the  Secretary  of  Commerce  by  virtue  of  the  Act  of  Feb.  14,  1903,  eh.  552,  given 
under  the  title  Commerce  Depaetment,  which  transferred  the  Bureau  of  Statistics  (now 
known  as  the  Bureau  of  Foreign  and  Domestic  Commerce)  from  the  jurisdiction  of  the 
Department  of  the  Treasury  to  the  Department  of  Commerce. 

Sec.  261 1 .  [Oath  of  special  examiners  of  drugs.]  Special  examiners 
of  drugs,  medicines,  chemicals,  and  so  forth,  shall,  before  entering  upon 
their  duties,  take  and  subscribe  an  oath  faithfully  and  diligently  to  per- 
form such  duties,  and  to  use  their  best  endeavors  to  prevent  and  detect 
frauds  upon  the  revenue  of  the  United  States ;  which  oath  shall  be  admin- 
istered by  the  collector  of  the  port  or  district  where  the  examiner  making 
it  is  employed.    [R.  S.] 

Act  of  June  26.  1848,  ch.  70,  0  Stat.  L.  239. 

Sec.  2612.  [Instructions  to  prevent  importation  of  adulterated  drugs.] 

The  Secretary  of  the  Treasury  shall  give  to  the  collectors  of  districts  for 
which  an  examiner  of  drugs,  medicines,  and  chemicals  is  not  provided  by 
law,  such  instructions  as  he  may  deem  necessary  to  prevent  the  importa- 
tion of  adulterated  and  spurious  drugs  and  medicines.    [R.  /S.] 

Act  of  June  26,  1848,  ch.  70,  9  Stat.  L.  238. 
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Sec.  2933.  [Examinatioii  of  medicines.]  All  drugs,  medicines,  medic- 
inal preparations,  including  medicinal  essential  oils  and  chemical  prepara- 
tions, used  wholly  or  in  part  as  medicine,  imported  from  abroad,  shall, 
before  passing  the  custom-house,  be  examined  and  appraised,  as  well  in 
reference  to  their  quality,  purity,  and  fitness,  for  medical  purposes,  as  to 
their  value  and  identity  specified  in  the  invoice.     [B.  S.] 

Act  of  June  26,  1848,  ch.  70,  0  Stat.  L.  237. 

Sec.  2934.  [Name  of  proprietor  and  place  of  preparation  to  be  affixed 
to  medicines.]  All  medicinal  preparations,  whether  chemical  or  other- 
wise, usually  imported  with  the  name  of  the  manufacturer,,  shall  have  the 
true  name  of  the  manufacturer  and  the  place  where  they  are  prepared, 
permanently  and  legibly  affixed  to  each  parcel  by  stamp,  label,  or  other- 
wise; and  all  medicinal  preparations  imported  without  such  names  so 
affixed  shall  be  adjudged  to  be  forfeited.    [R.  S.] 

Act  of  June  26,  1848,  ch.  70,  9  Stat.  L.  238. 

Sec.  2935.  [Return  upon  examination.]  If,  on  examination,  any 
drugs,  medicines,  medicinal  preparations,  whether  chemical  or  otherwise, 
including  medicinal  essential  oils,  are  found,  in  the  opinion  of  the  examiner, 
to  be  so  far  adulterated,  or  in  any  manner  deteriorated,  as  to  render  them 
inferior  in  strength  and  purity  to  the  standard  established  by  the  United 
States,  Edinburgh,  London,  French,  and  Grerman  pharmacopcpias  and  dis- 
pensatories, and  thereby  improper,  unsafe,  or  dangerous  to  be  used  for 
medicinal  purposes,  a  return  to  that  effect  shaU  be  made  upon  the  invoice, 
and  the  articles  so  noted  shall  not  pass  the  custom-house,  unless,  on  a 
re-examination  of  a  strictly  analytical  character,  called  for  by  the  oA^Tier 
or  consignee,  the  return  of  the  examiner  shall  be  found  erroneous,  and  it 
is  declared  as  the  result  of  such  analysis,  that  the  articles  may  properly, 
safely,  and  without  danger,  be  used  for  medicinal  purposes.    [B.  S.] 

Act  of  June  26,  1848,  ch.  70,  9  Stat.  L.  238. 

Effect  of  Food  and  Drugs  Act  of  Jvne  United  States,  and  not  that  of  Italy  or 

30,   1906. —  This   section   and   the   Act   of  any  other  foreign  country.     ( 1907 )  26  Op. 

June  30,  1906  (title  Food  and  Drugs),  are  Atty.-Gen.  311. 

generally  speaking  cumulative,  and  should  Importations   from   Scotland,   England, 

both  be  given  effect,  and  an  importation  France  and  Germany. — ^Importations  orig- 

of  drugs  should  not  be  admitted  if  it  fails  inating   in   any   of   the   countries   whose 

to  conform  to  the  standard  established  by  pharmacopoeias  are  mentioned  in  this  sec- 

the  former  or  to  the  tests  imposed  under  tion  must  conform  to  the  pharmacopoeia 

the  latter.     (1907)  26  Op.  Atty.-Gen.  311.  of  their  origin;   but  if  produced  in  any 

Importations  from  Italy. —  On  import«p  other  country,  whose  pharmacopeias  are 

tions  originating  in  Italy,  the  standard  of  not  thus  standardized,  then  the  Pharma- 

strength  and  purity  to  be  enforced  is  ^at  copceia  of  the  United  States  must  control, 

established  by  the  Pharmacopceia  of  the  (1907)  26  Op.  Atty.-Gen.  311. 

Sec.  2936.  [Appeal  from  examination.]  The  owner  or  consignee  shall 
at  all  times,  when  dissatisfied  with  the  examiner's  return,  have  the  privilege 
of  calling,  at  his  own  expense,  for  a  re-examination ;  and  the  collector,  upon 
receiving  a  deposit  of  such  sum  as  he  may  deem  sufficient  to  defray  such 
expense,  shall  procure  some  competent  analytical  chemist  possessing  the 
confidence  of  the  medical  profession,  as  well  as  of  the  colleges  of  medicine 
and  pharmacy,  if  any  such  institutions  exist  in  the  State  in  which  the 
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collection-district  is  situated,  to  make  a  careful  analysis  of  the  articles 
included  in  the  return,  and  a  report  upon  the  same  under  oath.  In  case 
this  report,  which  shall  be  final,  shall  declare  the  return  of  the  examiner  to 
be  erroneous,  and  the  articles  to  be  of  the  requisite  strength  and  purity, 
according  to  the  standards  referred  to  in  the  next  preceding  section,  the 
entire  invoice  shall  be  passed  without  reservation,  on  payment  of  the  cus- 
tomary duties.    [jB.  8.] 

Act  of  June  26,  J848,  ch.  70,  9  Stat.  L.  238. 

By  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat  L.  247,  this  section  was  amended  to  read 
as  above  given  by  inserting  the  words  "  to  make:"  after  the  word  "  situated." 

Repeal.-—  The  provisions  of  the  Drugs  ties,"  were  repealed  by  implication,  as  ap- 

and  Medicine  Act  of  1848,  incorporated  in  plied  to  importations  which  are  subject 

this  section,  that  importations  found  to  to  rejection  under  tests  of  the  Food  and 

conform  to  the  standard  therein  imposed  Drugs  Act  of  June  30,  1906   (title  Food 

shall  be  thereupon  "  passed  without  reser-  and  Dbuob).     (1907)    26  Op.  Atty.-Gen. 

vation,  on  payment  of  the  customary  du-  311. 

Sec.  2937.  [Exportation  of  rejected  articles.]  If  the  examiner's 
return,  however,  shall  be  sustained  by  the  analysis  and  report,  the  articles 
shall  remain  in  charge  of  the  collector,  and  the  owner  or  consignee,  on  pay- 
ment of  the  charges  of  storage  and  other  expenses  necessarily  incurred  by 
the  United  States,  and  on  giving  a  bond  with  sureties  satisfactory  to  the 
collector  to  land  the  articles  out  of  the  limits  of  the  United  States,  shall 
have  the  privilege  of  re-exporting  them  at  any  time  within  the  period  of 
six  months  after  the  report  of  the  analysis;  but  if  the  articles  shall  not  be 
sent  out  of  the  United  States  within  the  time  specified,  the  collector,  at  the 
expiration  of  that  time,  shall  cause  the  same  to  be  destroyed,  and  hold  the 
owner  or  consignee  responsible  to  the  United  States  for  the  payment  of  all 
charges,  in  the  same  manner  as  if  the  articles  had  been  re-exported.  [£.  8,] 

Act  of  June  26,  1848,  ch.  70,  0  Stat.  L.  238. 


Sec.  2938.*  [Appraiser  as  special  examiner.]  One  of  the  assistant 
appraisers  at  the  port  of  New  York,  to  be  appointed  with  special  reference 
to  his  qualifications  for  such  duties,  shall,  in  addition  to  the  duties  that  may 
be  required  of  him  by  the  appraiser,  perform  the  duties  of  a  special 
examiner  of  drugs,  medicines,  chemicals,  and  so  forth.    [B.  8.] 

Act  of  July  27,  1866,  ch.  284,  14  Stat.  L.  302. 

For  the  number,  salary,  etc.,  of  appraisers,  see  the  plan  for  the  reorganization  of 
the  customs  service  given  in  the  title  Customs  Duties. 

The  supervision  of  the  appraiser.— See  (1900)  23  Op.  Atty.-Gen.  238. 


F.  Subsection  1.  [Country  of  origin  to  be  marked  on  articles.]  That 
all  articles  of  foreign  manufacture  or  production,  which  are  capable  of 
being  marked,  stamped,  branded,  or  labeled,  without  injury,  shall  be 
marked,  stamped,  branded,  or  labeled  in  legible  English  words,  in  a  con- 
spicuous place  that  shall  not  be  covered  or  obscured  by  any  subsequent 
attachments  or  arrangements,  so  as  to  indicate  the  country  of  origin.    Said 
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marking,  stamping,  branding,  or  labeling  shall  be  as  nearly  indelible  and 
permanent  as  the  nature  of  the  article  will  permit. 

All  packages  containing  imported  articles  shall  be  marked,  stamped, 
branded,  or  labeled  so  as  to  indicate  legibly  and  plainly,  in  English  words, 
the  country  of  origin  and  the  quantity  of  their  contents,  and  until  marked 
in  accordance  with  the  directions  prescribed  in  this  section  no  articles  or 
packages  shall  be  delivered  to  the  importer. 

Should  any  article  or  package  of  imported  merchandise  be  marked, 
stamped,  branded,  or  labeled  so  as  not  accurately  to  indicate  the  quantity, 
number,  or  measurement  actually  contained  in  such  article  or  package,  no 
delivery  of  the  same  shall  be  made  to  the  importer  until  the  mark,  stanip, 
brand,  or  label,  as  the  case  may  be,  shall  be  changed  so  as  to  conform  to  the 
facts  of  the  case. 

The  Secretary  of  the  Treasury  shall  prescribe  the  necessary  rules  and 
regulations  to  carry  out  the  foregoing  provision.     [38  Stat.  L.  194,] 

This  and  the  following  paragraphs  of  the  text  are  from  the  Underwood  Tariff  Act  of 
Oct.  3,  1913,  ch.  16,  §  IV.  For  other  sections  of  this  Act  see  infra,  p.  713,  and  see 
the  titles  Customs  Duties;  Discriminatino  Laws  and  Duties;  Internal  Rbvbnue. 

Provisions  similar  to  those  of  this  and  the  following  paragraph  were  made  by  the 
Tariff  Act  of  Aug.  5,  1909,  ch.  6,  §§  7,  8,  36  Stat.  L.  85,  86.  These  superseded  similar 
provisions  in  earlier  Tariff  Acts,  and  were  repealed  by  section  IV  S  or  this  Act,  given 
under  the  title  Customs  Duties. 

F.  Subsection  2.  [Punishment  for  false  marking,  etc.]  If  any  person 
shall  fraudulently  violate  any  of  the  provisions  of  this  Act  relating  to  the 
marking,  stamping,  branding,  or  labeling  of  any  imported  articles  or  pack- 
ages ;  or  shall  fraudulently  deface,  destroy,  remove,  alter,  or  obliterate  any 
such  marks,  stamps,  brands,  or  labels  with  intent  to  conceal  the  information 
given  by  or  contained  in  such  marks,  stamps,  brands,  or  labels,  he  shall 
upon  conviction  be  fined  in  any  sum  not  exceeding  $5,000,  or  be  imprisoned 
for  any  time  not  exceeding  one  year,  or  both.    [38  Stat.  L.  194.] 

See  the  notes  to  the  preceding  paragraph  of  the  text. 

J.  Subsection  2.  [Imports  restricted  to  American  vessels,  or  of  country 
of  origin.]  That  no  goods,  wares,  or  merchandise,  unless  in  cases  provided 
for  by  treaty,  shall  be  imported  into  the  United  States  from  any  foreign 
port  or  place,  except  in  vessels  of  the  United  States,  or  in  such  foreign 
vessels  as  truly  and  wholly  belong  to  the  citizens  or  subjects  of  that  country 
of  which  the  goods  are  the  growth,  production,  or  manufacture,  or  from 
which  such  goods,  wares,  or  merchandise  can  only  be,  or  most  usually  are, 
first  shipped  for  transportation.  All  goods,  wares,  or  merchandise  imported 
contrary  to  this  section,  and  the  vessel  wherein  the  same  shall  be  imported, 
together  with  her  cargo,  tackle,  apparel,  and  furniture,  shall  be  forfeited 
to  the  United  States ;  and  such  goods,  wares,  or  merchandise,  ship,  or  vessel, 
and  cargo  shall  be  liable  to  be  seized,  prosecuted,  and  condemned  in  like 
manner,  and  under  the  same  regulations,  restrictions,  and  provisions  as 
have  been  heretofore  established  for  the  recovery,  collection,  distribution, 
and  remission  of  forfeitures  to  the  United  States  by  the  several  revenue 
laws.    [38  Stat.  L.  196.] 

See  the  notes  to  subdivision  F,  subsection  1,  of  this  section,  supra,  this  page. 
By  an  Act  of  March  4,  1915,  ch.   171,  §   1,  38  Stat.  L.  1193,  entitled  "An  Act  to 
repeal  penalties  on  foreign-built  vessels  owned  by  Americans  "  there  was  repealed  so 


IMPORTS  AND  EXPORTS 


711 


much  of  the  f ore^i^oinf;  suhsection  2  "  as  provides  for  the  forfeiture  of  any  veflsel  owned 
by  citizens  of  the  United  States  but  not  a  vessel  of  the  United  States,  together  with  her 
cargo,  taclcie,  apparel,  and  furniture,  are  hereby  repealed.  Any  such  .  .  .  discriminating 
duties  collected  since  the  passage  of  the  Act  of  August  eighteenth,  nineteen  hundred  and 
fourteen,  shall  be  refunded,  and  any  such  forfeitures  incurred  are  hereby  remitted: 
Provided,  however.  That  the  provisions  of  this  Act  shall  apply  only  in  case  that  any 
vessel  of  the  character  above  described  after  entering  an  American  port  shall,  before 
leaving  the  same,  be  registered  as  a  vessel  of  the  United  States." 

Section  2  of  said  repealing  Act  provided  that  it  should  take  effect  immediately. 

Section  1  of  said  repealing  Act  also  repealed  in  part  section  IV  J,  subsection  1,  of  this 
Act  of  Oct.  3,  1913,  ch.  16,  which  is  set  out  under  the  title  Disckiminatino  Laws  aitd 
Duties. 

Provisions  similar  to  the  foregoing  and  the  following  paragraphs  of  the  text  were 
made  by  R.  S.  sees.  2497,  2498  and  the  various  subsequent  Tariff  Acts.  These  were 
superseded  by  the  Tariff  Act  of  Aug.  5,  1909,  ch.  8,  §§  16  and  17,  36  Stat.  L.  87,  which 
were  repealed  by  section  IV  S  of  this  Act  given  under  the  title  Customs  Duties. 


Vessels  of  the  United  SUtes.— That  a 
vessel  is  owned  by  citizens  of  the  United 
States  does  not  make  her  a  vessel  of  the 
United  States.  Only  ships  which  have 
been  registered  in  the  manner  provided 
by  the  statute  are  denominated  or  deemed 
vessels  of  the  United  States,  entitled  to 
the  benefits  or  privileges  appertaining  to 
such  ships.  This  case  was  under  the  cor- 
responding section  of  the  Tariff  Act  of 
1897.  The  Merritt,  (1873)  17  Wall.  682, 
21  U.  S.  (L.  ed.)  682. 

Foreign  vessels.— A  bark  built  in  the 
British  province  of  Canada,  coming  to  this 
country  laden  with  productions  of  Canada, 
was  held  not  to  be  a  foreign  vessel,  within 
the  meaning  of  the  corresponding  section 
of  the  Tariff  Act  of  1897,  where  it  ap- 
peared that  her  owners  were  American 
citizens.  The  Merritt,  (1873)  17  Wall. 
682,  21  U.  S.  (L.  ed.)  682. 

"The  privilege,  however,  of  owning 
foreign  vessels  is  usually  of  compara- 
tively little  value,  since,  in  order  to  carry 
on  a  foreign  trade,  the  coasting  trade,  or 
the  fisheries,  they  must  be  entitled  either 
to  registry  or  to  enrolment  and  license,  a 
privilege,  as  above  stated,  not  granted  to 
foreign  built  vessels  though  owned  by 
American  citizens."  This  case  was  under 
section  23  of  the  Tariff  Act  of  1897.  The 
Conqueror,  (1896)  166  U.  S.  110,  17  S.  Ct 
510,  41  U.  S.  (L.  ed.)  937. 

"  The  term  '  country '  ...  is  considered 
as  embracing  all  the  possessions  of  a  for- 
eign state,  however  widely  separated,  which 
are  subjected  to  the  same  executive  and 
legislative  authority.  The  productions 
and  manufactures  of  a  foreign  state,  and 
of  its  colonies,  may  be  imported  into  the 
United  States  in  vessels  oWned  by  the 
citizens  or  subjects  of  such  state,  without 
regard  to  their  place  of  residence  within 
its  possession^."  The  foregoing  instruc- 
tions were  given  by  the  Secretary  of  the 


Treasury  to  the  officers  of  customs 
throughout  the  United  States  at  the  time 
the  original  Act  was  passed,  in  1817,  and 
having  been  the  recognized  construction  of 
the  statute  for  thirty  years,  its  construc- 
tion is  not  an  open  one  for  the  govern- 
ment. This  decision  was  rendered  under 
section  23  of  the  Tariff  Act  of  1897,  cor- 
responding to  the  present  subdivision  J, 
subsection  2.  U.  S.  v.  The  Recorder,  (1847) 
1  Blatchf.  218,  27  Fed.  Cas.  No.  16,129. 

The  term  "imported''  is  used  in  its 
commercial  sense,  which  is  that  merchan- 
dise not  the  product  of  this  country  is 
brought  from  a  foreign  jurisdiction  into 
the  LTnited  States,  and  does  not  refer  to 
merchandise  carried  from  one  port  of  the 
United  States  to  another,  when  the  vessel 
freighted  with  the  merchandise  tempora- 
rily stops  on  her  voyage  at  a  foreign  port. 
This  case  was  under  the  corresponding 
section  of  the  Tariff  Act  of  1897.  U.  S.  v. 
The  Forrester,  (1856)  Newb.  Adm.  81,  25 
Fed.  Cas.  No.  16,132.  See  Ten  Cases 
Opium,  (1864)  Deady  62,  23  Fed.  Cas.  No. 
13.828. 

The  statute  does  not  permit  an  indirect 
carrying  trade  by  foreign  ships. —  A.Bel- 
gian vessel  arriving  at  Boston  from  Buenos 
Ayres  laden  with  hides  and  wool,  the  pro- 
ductions of  Buenos  Ayres,  is  subject  to 
forfeiture,  although  it  appears  that  Bel- 
gium has  thrown  open  her  ports  to  the 
indirect  trade  of  vessels  of  the  United 
States  and  other  nations.  (1817)  4  Op. 
Atty.-Gen.  69,  construing  the  correspond- 
ing section  of  the  Tariff  Act  of  1897. 

A  treaty  with  Denmark,  dated  April 
26,  1826,  took  out  of  the  operation  of  thte 
general  terms  of  prohibition  used  in  this 
statute  (section  23  of  the  Tariff  Act  of 
1897) ,  a  case  of  the  importation  of  a  cargo 
of  coffee  from  Rio  Janeiro  in  a  vessel 
wholly  belonging  to  subjects  of  Denmark. 
(1844)   4  Op.  Atty.-Gen.  300. 


J.  Subseetion  3.  [Not  applicable  if  no  similar  restriction  exists.]  That 
the  preceding  subsection  shall  not  apply  to  vessels  or  goods,  wares,  or  mer- 
chandise imported  in  vessels  of  a  foreign  nation  which  does  not  maintain 
a  similar  regulation  against  vessels  of  the  United  States.    [38  Stat,  L.  196.] 

See  the  notes  to  subdivision  F,  subsection  1,  of  this  Act,  supra,  p.  709,  and  the  pre 
ceding  paragraph  of  the  text. 
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n.    ABTIOLES  SmULATINO  DOMESTIO  TBADEMARKS 

Seo.  27.  [Importation  forbidden  —  regulationB.]  That  no  article  of 
imported  merchandise  which  shall  copy  or  simulate  the  name  of  any  domes- 
tic manufacture,  or  manufacturer  or  trader,  or  of  any  manufacturer  or 
trader  located  in  any  foreign  country  which,  by  treaty,  convention,  or  law 
aflPords  similar  privileges  to  citizens  of  the  United  States,  or  which  shall 
copy  or  simulate  a  trade-mark  registered  in  accordance  with  the  provisions 
of  this  Act,  or  shall  bear  a  name  or  mark  calculated  to  induce  the  public  to 
believe  that  the  article  is  manufactured  in  the  United  States,  or  that  it  is 
manufactured  in  any  foreign  country  or  locality  other  than  the  country 
or  locality  in  which  it  is  in  fact  manufactured,  shall  be  admitted  to  entry 
at  any  custom-house  of  the  United  States ;  and,  in  order  to  aid  the  oflScers 
of  the  customs  in  enforcing  this  prohibition,  any  domestic  manufacturer  or 
trader,  and  any  foreign  manufacturer  or  trader,  who  is  entitled  under  the 
provisions  of  a  treaty,  convention,  declaration,  or  agreement  between  the 
United  States  and  any  foreign  country  to  the  advantages  aflEorded  by  law 
to  citizens  of  the  United  States  in  respect  to  trade-marks  and  commercial 
names,  may  require  his  name  and  residence,  and  the  name  of  the  locality 
in  which  his  goods  are  manufactured,  and  a  copy  of  the  certificate  of  regis- 
tration of  his  trade-mark,  issued  in  accordance  with  the  provisions  of  this 
Act,  to  be  recorded  in  books  which  shaU  be  kept  for  this  purpose  in  the 
Department  of  the  Treasury,  under  such  regulations' as  the  Secretary  of 
the  Treasury  shall  prescribe,  and  may  furnish  to  the  Department  facsimiles 
of  his  name,  the  name  of  the  locality  in  which  his  goods  are  manufactured, 
or  of  his  registered  trade-mark ;  and  thereupon  the  Secretary  of  the  Treas- 
ury shall  cause  one  or  more  copies  of  the  same  to  be  transmitted  to  each 
collector  or  other  proper  oflScer  of  customs.    [33  Stat  L.  730.] 

This  is  from  the  Trademark  Act  of  Feb.  20,  1905,  ch.  692.  For  the  other  sections 
of  this  Act  see  the  title  Tradebcarks. 

Provisions  somewhat  similar  to  this  section  were  contained  in  R.  S.  sec.  2496  and  in 
the  Tariff  Acts  of  Oct.  1,  1890,  ch.  1244,  §  7,  26  Stat.  L.  613;  Aug.  28,  1894,  ch.  349, 
I  6,  28  Stat.  L.  647,  and  July  24,  1897,  ch.  11,  S  H,  30  Stat.  L.  207. 

A  mandamus,  as  an  original  and  inde-  Department,  describing  such  trademarks, 

pendent  proceeding,  cannot  be  issued  by  does  not  make  that  record  conclusive  evi- 

the  United  States  Circuit  Courts  to  com-  dence  of  the  fact  that  the  person  who 

pel  a  collector  to  examine  into  the  facts  **  *  may  require  his  name  and  residence 

and  decide  whether  entry  should  be  re-  and  a  description  of  his  trademarks  to 

fused  or  not.    This  decision  was  rendered  be  recorded,'  is  a  domestic  manufacturer, ' 

prior  to  the  abolition  of  the  Circuit  Courts  or  has  any  trademark.     The  record  book 

(see  Jttdiciaxt)   and  under  section  11  of  is,  in  the  language  of  the  statute,  but  an 

the  Tariff  Act  of  1897,  corresponding  to  '  aid '  to  the  customs  officers,  and  the  pro- 

the  present  section  27.    In  re  Vintschger,  hibition  is  directed  only  against  articles 

(1892)  60  Fed.  460.  which  copy  or  simulate  the  genuine  trade- 
Determination  of  administrative  officers.  marks  of  hona  fide  domestic  nmnufactur- 
•—  The  questions  whether  a  domestic  manu*  ers."  This  case  was  under  the  similar 
facturer  has  adopted  a  name  or  trade-  provisions  of  section  11  of  the  Tariff  Act 
mark,  and  whether  any  articles  of  im-  of  1897.  /n  re  Vintschger,  (1892)  50  Fed. 
ported  merchandise  copy  or  simulate  such  469.  • 
name  or  trademark,  are  to  be  determined.  The  fact  that  the  foreign  trademark 
in  the  first  instance,  by  the  administrative  was  the  one  first  filed  in  the  Treasury  De- 
officers  to  whom  the  execution  of  the  partment  has  no  bearing  on  the  question 
tariff  laws  is  intrusted.  This  case  was  of  the  right  to  entry  of  imported  goods 
under  the  substantially  similar  section  of  which  copy  or  simulate  the  name  or  trade- 
the  Tariff  Act  of  1897.    /»  re  Vintschger,  mark  of  any  domestic  manufacture.     **A 

(1892)  50  Fed.  469.  foreigner  cannot  obtain  the  right  to  send 

Record  —  evidence. —  The  provision  that  fraudulently  marked  goods  into  the  coun- 

a  record  shall  be  kept  in  the  Treasury  try  merely  by  recording  his  fraudulent 
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mark  in  your  department  before  the  do*  .  Whether  one  trademark  is  a  aimvla- 

meetic  manufacturer  whose  goods  are  to  tion  of   another   presents   a  question   of 

be  simulated  has  taken  the  steps  necessarj  fact  which  the   Attorney-General   is  not 

to  protect  them/'     Opinion  rendered  un-  authorized    to    answer.      (1895)    21    Op. 

der  the  corresponding  provisions  of  the  Atty.-Qen.  260. 
Tariff  Act  of  1897.     (1895)  21  Op.  Atty.- 
Gen.  260. 


m.  PRODUOTS  OF  OONVIOT  LABOR 

I.  [Convict  labor  manufactures.]  That  all  goods,  wares,  articles,  and 
merchandise  manufactured  wholly  or  in  part  in  any  foreign  country  by 
convict  labor  shall  not  be.  entitled  to  entry  at  any  of  the  ports  of  the  United 
States,  and  the  importation  thereof  is  hereby  prohibited,  and  the  Secretary 
of  the  Treasury  is  authorized  and  directed  to  prescribe  such  regulations  as 
may  be  necessary  for  the  enforcement  of  this  provision.    [38  Stat.  L.  195.] 

This  was  from  the  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  I  IV. 

See  the  notes  to  subdivision  F,  subsection  1  of  this  section,  supra,  p.  700. 

Provisions  similar  to  those  of  the  text  were  made  by  the  various  early  Tariff  Acts. 
These  were  superseded  by  the  Tariff  Act  of  Aug.  6,  1909,  ch.  6,  fi  14,  36  Stat.  L.  87, 
which  was  repealed  by  section  IV  S  of  this  Act  given  under  the  title  Customs  Dvtos, 


IV.  OBSosm:  books  and  abtioles 

G.  Subsection  1.  [Obscene  books,  artieles,  etc.,  lottery  tickebi.]  That 
all  persons  are  prohibited  from  importing  into  the  United  States  from  any 
foreign  country  any  obscene  book,  pamphlet,  paper,  writing,  advertisement, 
circular,  print,  picture,  drawing,  or  other  representation,  figure,  or  image 
on  or  oi  paper  or  other  material,  or  any  cast,  instrument,  or  other  article  of 
an  immoral  nature,  or  any  drug  or  medicine,  or  any  article  whatever  for 
the  prevention  of  conception  or  for  causing  unlawful  abortion,  or  any  lot- 
tery ticket,  or  any  advertisement  of  any  lottery.  No  such  articles,  whether 
imported  separately  or  contained  in  packages  with  other  goods  entitled  to 
entry,  shall  be  admitted  to  entry;  and  all  such  articles  shall  be  proceeded 
against,  seized,  and  forfeited  by  due  course  of  law.  All  such  prohibited 
articles  and  the  package  in  which  they  are  contained  in  the  course  of  impor- 
tation shall  be  detained  by  the  ofKcer  of  customs,  and  proceedings  taken 
against  the  same  as  hereinafter  prescribed,  unless  it  appears  to  the  satis- 
faction of  the  collector  of  customs  that  the  obscene  articles  contained  in 
the  package  were  inclosed  therein  without  the  knowledge  or  consent  of  the 
importer,  owner,  agent,  or  consignee:  Provided,  That  the  drugs  herein- 
before mentioned,  when  imported  in  bulk  and  not  put  up  for  any  of  the 
purposes  hereinbefore  specified,  are  excepted  from  the  operation  of  this 
subsection.    [38  Stat.  L.  194.] 

The  provisions  of  this  and  the  two  paragraphs  of  the  text  following  were  from  the 
Underwood  Tariff  Act  of  Opt.  3,  1913,  ch.  16,  S  IV. 

See  the  notes  to  subdivision  F,  subsection  1.  of  this  Act,  supra,  p.  709.  Provisions 
somewhat  similar  to  those  of  the  text  wece  made  by  K.  S.  sec.  2491  (see  Customs 
Dtmss)  and  the  various  subsequent  Tariff  Acts.  These  were  superseded  bv  the  Tariff 
Act  of  Aug.  6, 1909,  ch.  6,  §  9,  36  Stat.  L.  86,  which  was  repealed  by  section  IV  S  of  this 
Act  given  under  the  title  Customs  Duties. 

Provisions  somewhat  similar  to  those  of  the  text  were  made  by  the  Penal  Laws  of* 
March  4,  1909,  ch.  9,  SS  237  and  245.    See  the  title  Penal  Laws. 


714  8  FED.  STAT.  ANN.  (2d  Ed.) 

Remit    forfeiture. — Under    R.    S.    see.  Terdict  findinj^  part  indecent  and  the  r»- 

2491    (relating  to  "Duties  on  Imports"  mainder  not  maecent  or  obscene,  a  judg- 

and  long  since  superseded  by  successive  ment  of  forfeiture  of  the  decent  ones  could 

tariff  acts;  see  Customs  Duties)  it  was  not  be  pronounced  when  the  libel  charged 

ruled  that  the  Secretary  of  the  Treasury  ail  the  articles  with  being  corrupt.     To 

had  no  power  to  remit  the  forfeiture  of  warrant    a    judgment    of    forfeiture    of 

articles  not  obscene  contained  in  the  same  articles  not  indecent  or  obscene,  it  must 

invoice    or   package   with   such   as   were  have  been  averred  and  found  that  such 

prohibited.  (1886)   18  Op.  Atty.-Gen.  4^.  nonobjectionable  articles  were  included  in 

Forfeiture    of   decent   articles. —  Under  and  formed  part  of  the  same  invoice  and 

R.  S.  sec. 2401  ( superseded  by  later  tariff  package    which    contained    objectionable 

acts;  see  Customs  Duties)   it  was  held  articles.    U.  S.  v.  One  Case  Stereoecopic 

that  on  a  seizure  and  prosecution  for  the  Slides,    (1859)    1   Sprague  467^  27   Fed. 

'  forfeiture  of  stereoscopic  slides,  upon  a  Cas.  No.  16,927. 

G.  Subsection  2.  [Punishment  for  officials  aiding  violations.]  That 
whoever,  being  an  officer,  agent,  or  employee  of  the  Government  of  the 
United  States,  shall  knowingly  aid  or  abet  any  person  engaged  in  any  viola- 
tion of  any  of  the  provisions  of  law  prohibiting  importing,  advertising, 
dealing  in,  exhibiting,  or  sending  or  receiving  by  mail  obscene  or  indecent 
publications  or  representations,  or  means  for  preventing  conception  or  pro- 
curing abortion,  or  other  articles  of  indecent  or  immoral  use  or  tendency, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for  every  oflPense  be 
punishable  by  a  fine  of  not  more  than  $5,000,  or  by  imprisonment  at  hard 
labor  for  not  more  than  ten  years,  or  both.    [38  8iai.  L.  195.] 

See  the  notes  to  the  preceding  paraflpraph  of  ther  text. 

Provisions  similar  to  those  of  the  text  were  made  by  R.  S.  2492  and  the  various 
subsequent  Tariff.  Acts.  These  were  superseded  by  the  Tariff  Act  of  Aug.  5,  1909,  ch.  6, 
S  10,  36  *Stat.  L.  86^  which  was  repealed  by  section  IV  S  of  this  act  given  under  the  title 
Customs  Dutibs. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Penal  Laws  of  March  4, 
1909,  ch.  5,  S  102.    See  the  title  PKnal  Laws. 

G.  Subsection  3.  [Proceedings  for  aeisure,  etc.,  of  objectionable 
articles.]  That  any  circuit  or  district  judge  of  the  United  States,  within 
the  proper  district,  before  whom  complaint  in  writing  of  any  violation  of 
the  two  preceding  sections  is  made,  to  the  satisfaction  of  such  judge,  and 
founded  on  knowledge  or  belief,  and  if  upon  belief,  setting  forth  the 
grounds  of  such  belief,  and  supported  by  oath  or  affirmation  of  the  com- 
plainant, may  issue,  conformably  to  the  Constitution,  a  warrant  directed 
to  the  marshal  or  any  deputy  marshal  in  the  proper  district,  directing 
him  to  search  for,  seize,  and  take  possession  of  any  such  article  or  thing 
mentioned  in  the  two  preceding  sections,  and  to  make  due  and  immediate 
return  thereof,  to  the  end  that  the  same  may  be  condemned  and  destroyed 
by  proceedings,  which  shall  be  conducted  in  the  same  manner  as  other  pro- 
ceedings in  the  case  of  municipal  seizure,  and  with  the  same  right  of  appeal 
or  writ  of  error.     [38  Stat.  L.  195.] 

See  the  notes  to  subdivision  G,  subsection  1,  of  this  section,  supra,  p.  713. 

Provisions  somewhat  similar  to  those  of  the  text  were  made  by  R.  S.  sec.  2492  (re- 
enacted  by  R.  S.  sec.  2493  by  Act  March  3,  1883,  ch.  121,  22  Stat.  L.  490)  and  the 
various  subsequent  Tariff  Acts.  These  were  superseded  by  the  Tariff  Act  of  Aug.  5, 
1909,  ch.  a,  §  11,  36  Stat.  L.  86,  which  was  repealed  by  section  IV  S  of  this  Act  given 
under  the  title  Customs  Duties. 

Subdivision  H,  subsections  1  and  2  of  this  section,  relating  to  the  importation  of  meat, 
cattle  and  hides,  is  given  under  the  title  Animals,  vol.  1,  p.  371. 

Fees  of  marshal. —  Under  section  18  of  it  was  held  that,  for  the  service  of  a 
the  Tariff  Act  of  1897,  corresponding  to  libel  in  rem,  brought  under  the  provisions 
the  present  subdivision  G,  subsection  3,       of  this  and  the  preceding  sections  for  the 
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seizure  and  condemnation  of  several  arti-  ice  of  the  warrant  of  seizure,  and  not  to 

cles  imported  by  different  persons  and  at  a  fee  of  two  dollars  for  services  upon  each 

different  times,  the  marshal  was  entitled  article  named   in  the  libel.     Jacobus  v. 

to  a  single  fee  of  two  dollars  for  the  serv-  U.  S.,  (1898)  87  Fed.  09. 


V.  FOOD  PRODUCTS 

An  act  providing  for  an  inspection  of  meats  for  exportation,  prohibiting 
the  importaton  of  adulterated  articles  of  food  or  drink,  and  authoriz- 
ing the  President  to  make  proclamation  in  certain  cases,  and  for 
other  purposes. 

[Act  of  Aug,  30, 1890,  ch.  839,  26  Stat.  L.  414.] 

[Sec.  1.]  [Salted  pork  and  bacon  for  export — inspection  and  certifi- 
cation—  forging  marks  —  punishment.]  That  the  Secretary  of  Agricul- 
ture may  cause  to  be  made  a  careful  inspection  of  salted  pork  and  bacon 
intended  for  exportation,  with  a  view  to  determining  whether  the  same  is 
wholesome,  sound,  and  fit  for  human  food  whenever  the  laws,  regulations, 
or  orders  of  the  Government  of  any  foreign  country  to  which  such  pork  or 
bacon  is  to  be  exported  shall  require  inspection  thereof  relating  to  the 
importation  thereof  into  such  country,  and  also  whenever  any  buyer,  seller, 
or  exporter  of  such  meats  intended  for  exportation  shall  request  the  inspec- 
tion thereof.  Such  inspection  shall  be  made  at  the  place  where  such  meats 
are  packed  or  boxed,  and  each  package  of  such  meats  so  inspected  shall 
bear  the  marks,  stamps,  or  other  device  for  identification  provided  for  in 
the  last  clause  of  this  section :  Provided,  That  an  inspection  of  such  meats 
may  also  be  made  at  the  place  of  exportation  if  an  inspection  has  not  been 
made  at  the  place  of  packing,  or  if  in  the  opinion  of  the  Secretary  of  Agri- 
culture, a  re-inspection  becomes  necessary.  One  copy  of  any  certificate 
issued  by  any  such  inspector  shall  be  filed  in  the  Department  of  Agricul- 
ture ;  another  copy  shall  be  attached  to  the  invoice  of  each  separate  ship- 
ment of  such  meat,  and  a  third  copy  shall  be  delivered  to  the  consignor 
or  shipper  of  such  meat  as  evidence  that  packages  of  salted  pork  and  bacon 
have  been  inspected  in  accordance  with  the  provisions  of  this  act  and  found 
to  be  wholesome,  sound,  and  fit  for  human  food ;  and  for  the  identification 
of  the  same  such  marks,  stamps,  or  other  devices  as  the  Secretary  of  Agri- 
culture may  by  regulation  prescribe  shall  be  affixed  to  each  of  such  pack- 
ages. Any  person  who  shall  forge,  counterfeit,  or  knowingly  and  wrongfully 
alter,  deface,  or  destroy  any  other  marks,  stamps,  or  other  devices  pro- 
vided for  in  this  section  on  any  package  of  any  such  meats,  or  who  shall 
forge,  counterfeit,  or  knowingly  and  wrongfully  alter,  deface,  or  destroy 
any  certificate  in  reference  to  meats  provided  for  in  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  one  thousand  dollars  or  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court.     [26  Stat.  L.  414.] 

Sections  2  and  3  of  this  Act,  relating  to  the  importation  of  adulterated  or  unwhole- 
some food,  drugs,  etc.,  were  superseded  hy  the  Act  of  June  30,  1906,  ch.  3916,  given 
under  the  title  Food  and  Drugs. 

Section  4  is  given  in  the  following  section  of  the  text. 
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Section  6,  relating  to  the  suspension  of  importation  of  products  of  certain  countries, 
is  given  under  the  title  Dibcbiminating  Laws  aitd  Dutibs. 

Sections  6-10  are  given  under  the  title  Aiomalb. 

By  the  Act  of  May  9,  1902,  ch.  784,  f  5,  given  under  the  title  Food  and  Dbuos,  all 
the  parts  of  tliis  Act  were  to  apply,  as  far  as  possible,  to  process  or  renovated  butter. 

Sec.  4.  [SuBpeoBion  by  President  of  importation  of  adulterated 
articles.]  That  whenever  the  President  is  satisfied  that  there  is  good  reason 
to  believe  that  any  importation  is  being  made,  or  is  about  to  be  made,  into 
the  United  States,  from  any  foreign  country,  of  any  article  used  for  human 
food  or  drink  that  is  adulterated  to  an  extent  dangerous  to  the  health  or 
welfare  of  the  people  of  the  United  States,  or  any  of  them,  he  may  issue  his 
proclamation  suspending  the  importation  of  such  articles  from  such  country 
for  such  period  of  time  as  he  may  think  necessary  to  prevent  such  impor- 
tation; and  during  such  period  it  shall  be  unlawful  to  import  into  the 
United  States  from  the  countries  designated  in  the  proclamation  of  the 
President  any  of  the  articles  the  importation  of  which  is  so  suspended. 
[26  Stat  L,  415.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  715. 


VI.  TEA 
An  Act  To  prevent  the  Importation  of  impure  and  unwholesome  tea. 

[Act  of  March  2, 1897,  ch.  358,  29  Stat.  L.  604.] 

[Sec.  1.]  [Tea  —  importation,  inferior  to  standards,  prohibited  — 
exceptions.]  That  from  and  after  May  first,  eighteen  hundred  and  ninety- 
seven,  it  shall  be  unlawful  for  any  person  or  persons  or  corporation  to 
import  or  bring  into  the  United  States  any  merchandise  as  tea  which  is 
inferior  in  purity,  quality,  and  fitness  for  consumption  to  the  standards 
provided  in  section  three  of  this  Act,  and  the  importation  of  all  such  mer- 
chandise is  hereby  prohibited :  Provided,  That  nothing  herein  shall  affect 
or  prevent  the  importation  into  the  United  States,  under  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe,  of  any  merchandise  as  tea 
which  may  be  inferior  in  purity,  quality,  and  fitness  for  consumption  to  the 
standards  established  by  the  Secretary  of  the  Treasury,  or  of  any  tea  waste, 
tea  sif tings,  or  tea  sweepings,  for  the  sole  purpose  of  manufacturing  theine, 
caffeine,  or  other  chemical  products  whereby  the  identity  and  character 
of  the  original  material  is  entirely  destroyed  or  changed ;  and  that  importers 
and  manufacturers  who  import  or  bring  into  the  United  States  such  tea, 
tea  waste,  tea  siftings,  or  tea  sweepings  shall  give  suitable  bond,  to  be 
approved  as  to  amount  and  securities  by  the  Secretary  of  the  Treasury, 
conditioned  that  said  imported  material  shall  be  only  used  for  the  purposes 
herein  provided,  under  such  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  the  Treasury.    [29  Stat.  L.  605,  as  amended  by  35  Stat.  L.  163.] 

This  is  the  first  section  of  the  "  Impure  Tea  Importation  Act."  As  originallv  enacted 
this  section  contained  only  the  first  sentence  thereof.  The  rest  of  the  section,  Beginning 
with  the  word  "  provided,"  was  added  by  the  amending  Act  of  May  16,  1908,  di.  170, 
making  the  section  to  read  as  here  given. 
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CoBstitutioiiality.— No  individual  has 
such  a  vested  right  to  trade  with  foreign 
nations  as  precludes  Congress,  in  the  ex- 
ercise of  its  plenarv  power  to  regulate 
foreign  commerce,  from  prohibiting,  on 
considerations  of  public  policy,  the  impor- 
tations of  teas  inferior  lio  the  government 
standards,  on  the  theory  that  the  importer 
is  thereby  deprived  of  his  property  with- 
out due  process  of  law.  Buttneld  17. 
Stranahan,  (1904)  192  U.  S.  470,  24 
S.  Ct.  349,  48  U.  S.  (L.  ed.)  525;  Butt- 
field  t?.  Bidwell,  (1904)  192  U.  S.  498,  24 
S.  Ct,  366,  48  U.  S.  (L.  ed.)  636;  Butt- 
field  V.  U.  S.,  (1904)  192  U.  S.  499,  24 
S.  Ct.  356,  48  U.  S.  (L.  ed.)  637;  Sang 
Lung  V.  Jackson,  (N.  D.  Cal.  1898)  85 
Fed.  602;  U.  S.  v.  Twenty  Chests  of  Tea, 
(N.  D.  N.  Y.  1913)  208  Fed.  89;  Curtice 
Bros.  Co.  V.  Barnard,  (C.  C.  A.  7th  Cir. 
1913)  209  Fed.  589,  126  C.  C.  A.  411. 

The  purpose  of  the  Act  is  to  keep  out 
of  the  country  impure  and  unwholesome 
teas.  It  is  in  the  nature  of  a  police 
regulation.  U.  S.  v.  Twenty  Chests  Tea, 
(K.  D.  N.  Y.  1913)   208  Fed.  89. 

Constrttction. —  The  question  to  be  an- 
swered upon  every  examination  is:  Are 
the  teas  of  inferior  purity,  quality  and 
fitness  for  consumption  to  the  standards. 
Although  the  sentence  is  conjunctive,  it 
may  fairly  be  construed  disjunctively,  as 
providing  that  tea  shall  be  prohibited 
which  falls  below  the  standard  either  in 
purity,  in  quality  or  in  fitness  for  con- 
sumption. Macy  17.  Browne,  (C.  O.  A.  2d 
Cir.  1915)  224  Fed.  359,  140  C.  C.  A.  45. 

Coloring  or  facing  matter.— Tea  which 
is  fully  equal  or  superior  to  the  standard, 
in  purity,  in  quality  and  in  fitness  for 
consumption  is  not  subject  to  rejection 
merely  because  it  contains  coloring  or 
facing  matter,  "  unless  the  coloring  matter 
plus  other  impurities  makes  the  tea  below 
standard  in  purity,  or  the  coloring  matter 
makes  the  tea  below  standard  in  quality 
or  the  coloring  matter  makes  the  tea  less 
fit  for  consumption  than  the  standard." 


If  Congress  had  intended  that  tea  should 
be  rejected  because  of  coloring  matter 
which  was  not  sufficient  in  quantity,  or 
such  in  character  as  to  bring  it  below 
standard  in  the  three  particulars  specified, 
it  must  be  presumed  that  Congress  would 
have  so  stated  in  the  Act.  Macy  v. 
Browne,  (C.  C.  A.  2d  Cir.  1916)  224  Fed. 
369,  140  C.  C.  A.  46,  reversing  (S.  D.  N. 
Y.  1914)  215  Fed.  456. 

Powers  of  board  of  examiners.—  Within 
the  field  of  investigation  confided  to  them 
the  board  of  examiners  are  the  sole 
judges;  but  they  have  been  given  no  au- 
thority to  extend  the  field  of  uvestigation 
beyond  the  limits  staked  out  by  Congress. 
Macy  17.  Browne,  (C.  C.  A.  2d  Cir.  1915) 
224  Fed.  369,  140  C.  C.  A.  46,  distinguish' 
ing  Butterfield  17.  Sahnahan,  (1904)  192 
U.  S.  470,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.) 
625. 

Effect  of  Act  of  June  30,  1906. —  There 
is  no  such  repugnancy  between  this  Act 
and  the  general  Food  and  Drugs  Act  of 
June  30,  1906  (title  Food  and  Dbugs), 
as  to  prevent  them,  generally  speaking, 
from  standing  together.  The  Food  and 
Drugs  Act  does  not  appear  to  have  been 
intended  as  a  substitute  for  the  earlier 
statute  in  the  matter  of  the  importation 
of  tea,  but  both  statutes  are  cumulative 
in  so  far  as  the  importation  of  tea  is  con- 
cerned and  both  should  be  given  effect. 
An  importation  of  tea  is  therefore  sub- 
ject to  the  provision  of  both  Acts;  that  is 
it  must  comply  with  the  standards  estab- 
lished by  the  Secretary  of  the  Treasury 
under  the  Tea  Inspection  Act  and  must 
also  stand  the  tests  in  reference  to  adul- 
teration and  misbranding  imposed  by  the 
Food  and  Drugs  Act.  Imported  tea, 
although  meeting  the  requirements  of  the 
Tea  Inspection  Act  of  1897,  is  still  sub- 
ject to  the  provisions  of  the  Food  and 
Drugs  Act  of  1906  regarding  adulteration, 
labeling,  misbranding  and  guaranty. 
(1907)  26  Op.  Atty.-Gen.  166. 


Sec.  2.  [Board  of  experts  created.]  That  immediately  after  the  pas- 
sage of  this  Act,  and  on  or  before  February  fifteenth  of  each  year  there- 
after, the  Secretary  of  the  Treasury  shall  appoint  a  board,  to  consist  of 
seven  members,  each  of  whom  shall  be  an  expert  in  teas,  and  who  shall 
prepare  and  submit  to  him  standard  samples  of  tea;  that  the  persons  so 
appointed  shall  be  at  all  times  subject  to  removal  by  the  said  Secretary, 
and  shall  serve  for  the  term  of  one  year ;  that  vacancies  in  the  said  board 
occurring  by  removal,  death,  resignation,  or  any  other  cause  shall  be  forth- 
with filled  by  the  Secretary  of  the  Treasury  by  appointment,  such  appointee 
to  hold  for  the  unexpired  term ;  that  said  board  shall  appoint  a  presiding 
officer,  who  shall  be  the  medium  of  all  communications  to  or  from  such 
board;  that  each  member  of  said  board  shall  receive  as  compensation  the 
sum  of  fifty  dollars  per  annum,  which,  together  with  all  necessary  expenses 
while  engaged  upon  the  duty  herein  provided,  shall  be  paid  out  of  the 
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appropriation  for  ''  expenses  of  collecting  the  revenue  from  cnst(»ns." 

[29  8taUL.605.] 

Sec.  3.  [Standards  to  be  fixed  —  samples.]  That  the  Secretary  of  the 
Treasury,  upon  the  recommendation  of  the  said  board,  shall  fix  and  estab- 
lish uniform  standards  of  purity,  quality,  and  fitness  for  consumption  of 
all  kinds  of  teas  imported  into  the  United  States,  and  shall  procure  and 
deposit  in  the  custom-houses  of  the  ports  of  New  York,  Chicago,  San  Fran- 
cisco, and  such  other  ports  as  he  may  determine,  duplicate  samples  of  such 
standards;  that  said  Secretary  shall  procure  a  suflScient  number  of  other 
duplicate  samples  of  such  standards  to  supply  the  importers  and  dealers 
in  tea  at  all  ports  desiring  the  same  at  cost.  All  teas,  or  merchandise 
described  as  tea,  of  inferior  purity,  quality,  and  fitness  for  consumption 
to  such  standards  shall  be  deemed  within  the  prohibition  of  the  first  section 
hereof.    [29  Stat  L,  605.] 

Uniform  standards.— By  this  Act  the  law.    Buttfield  i7.  Stranahan,   (1904)   192 

Secretary  of  the  Treasury  is  authori«ed  U.  S.  470,  24  S.  Ct.  349,  48  U.  S.  (L,  ed.) 

to     adopt     uniform     standards     "  which  525. 

would  be  adequate  to  exclude  the  lowest  No  delegation  of  legislative  power.— 
grades  of  tea,  whether  demonstrably  of  An  unconstitutional  delegation  of  l^sla- 
inferior  purity  or  unfit  for  consumption,  tive  power  to  the  Secretary  of  the  'j^eas- 
or  presumably  or  possi))ly  so  because  of  ury  is  not  made  b^  the  provision  of  this 
their  inferior  quality."  Buttfield  t?.  Bid-  Act  forbidding  the  importation  of  teas  in- 
well,  (C.  C.  A.  1899)  96  Fed.  328,  37  ferior  to  the  government  standards  of 
CO.  A.  506.  purity,  quality  and  fitness  for  consump- 

Opportunity     for     hearing.^Assuming  tion,  which  authorized  him  to  establish 

that  no  opportunity  is  afforded  by  this  such  standards  upon  the  recommendation 

Act  to  an  importer  of  teas  for  a  hearing  of  a  board  of  tea  experts,  but  such  pro- 

with  reference  to  the  establishing  of  gov-  vision   merely   leaves   the   Secretary   the 

emment  standards  of  purity,  quality  and  executive  duty  to  effectuate  the  legislative 

fitness  for  consumption,  or  on  the  question  policy  declared  in  the  statute.     Buttfield 

whether  his  tea  should  be  rejected  as  not  17.  Stranahan,   (1904)    192  U.  S.  470,  24 

entitled    to    admission    into    the    United  S.  Ct.  349,  48  U.  S.   (L.  ed.)   525;  Sang 

States  because  inferior  to  the  standards,  Lung  v.  Jackson,   (N.  D.  Cal.   1898)    85 

the  statute  is  not  thereby  rendered  ob-  Fed.  502. 
jectionable  as  a  denial  of  due  process  of 

Sec.  4.  [Importer's  bond  —  samples  for  examiner  or  collector.]  That 
on  making  entry  at  the  custom-house  of  all  teas,  or  merchandise  described 
as  tea,  imported  into  the  United  States,  the  importer  or  consignee  shall 
give  a  bond  to  the  collector  of  the  port  that  such  merchandise  shall  not  be 
removed  from  the  warehouse  until  released  by  the  collector,  after  it  shall 
have  been  duly  examined  with  reference  to  its  purity,  quality,  and  fitness 
for  consumption ;  that  for  the  purpose  of  such  examination  samples  of  each 
line  in  every  invoice  of  tea  shall  be  submitted  by  the  importer  or  consignee 
to  the  examiner,  together  with  the  sworn  statement  of  such  importer  or 
consignee  that  such  samples  represent  the  true  quality  of  each  and  every 
part  of  the  invoice  and  accord  with  the  specifications  therein  contained; 
or  in  the  discretion  of  the  Secretary  of  the  Treasury,  such  samples  shall  be 
obtained  by  the  examiner  and  compared  by  him  with  the  standards  estab- 
lished by  this  Act;  and  in  cases  where  said  tea,  or  merchandise  described 
as  tea,  is  entered  at  ports  where  there  is  no  qualified  examiner  as  provided 
in  section  seven,  the  consignee  or  importer  shall  in  the  manner  aforesaid 
furnish  under  oath  a  sample  of  each  line  of  tea  to  the  collector  or  other 
revenue  ofl&cer  to  whom  is  committed  the  collection  of  duties,  and  said 
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officer  shall  also  draw  or  cause  to  be  drawn  samples  of  each  line  in  every 
invoice  and  shall  forward  the  same  to  a  duly  qualified  examiner  as  provided 
in  section  seven:  Provided,  however,  That  the  bond  above  required  shall 
also  be  conditioned  for  the  payment  of  all  custom-house  charges  which 
may  attach  to  such  merchandise  prior  to  its  being  released  or  destroyed 
(as  the  case  may  be)  under  the  provisions  of  this  Act.    [29  Stat,  L,  605.] 

Seiinres.— See  note  under  section  6  of  tion. —  See  note  under  section  6  of  this 
this  Act,  infra,  this  page.  Act,  infra,  this  page. 

Review  by  courts  of  appraisers'  ded- 

Sec.  5.  [Permit^  if  equal  to  standard  —  re-examination  —  partial  pw- 
mit.]  That  if,  after  an  examination  as  provided  in  section  four,  the  tea 
is  found  by  the  examiner  to  be  equal  in  purity,  quality,  and  fitness  for  con- 
sumption to  the  standards  hereinbefore  provided,  and  no  reexamination 
shall  be  demanded  by  the  collector  as  provided  in  section  six,  a  permit  shall 
at  once  be  granted  to  the  importer  or  consignee  declaring  the  tea  free  from 
the  control  of  the  customs  authorities;  but  if  on  examination  such  tea,  or 
merchandise  described  as  tea,  is  found,  in  the  opinion  of  the  examiner,  to 
be  inferior  in  purity,  quality,  and  fitness  for  consumption  to  the  said  stand- 
ards the  importer  or  consignee  shall  be  immediately  notified,  and  the  tea, 
or  merchandise  described  as  tea,  shall  not  be  released  by  the  custom-house, 
unless  on  a  reexamination  called  for  by  the  importer  or  consignee  the  find- 
ing of  the  examiner  shall  be  found  to  be  erroneous :  Provided,  That  should 
a  portion  of  the  invoice  be  passed  by  the  examiner,  a  permit  shall  be  granted 
for  that  portion  and  the  remainder  held  for  further  examination,  as  pro* 
vided  in  section  six.     [29  Stat.  L.  605. \ 

Sec.  6.  [Be-examination  by  general  appraisers  —  permit,  if  equal  to 
standards  —  if  inferior,  to  be  exported — destroyed,  if  not  exported.] 

That  in  case  the  collector,  importer,  or  consignee  shall  protest  against  the 
finding  of  the  examiner,  the  matter  in  dispute  shall  be  referred  for  decision 
to  a  board  of  three  United  States  general  appraisers,  to  be  designated  by 
the  Secretary  of  the  Treasury,  and  if  such  board  shall,  after  due  examina- 
tion, find  the  tea  in  question  to  be  equal  in  purity,  quality,  and  fitness  for 
consumption  to  the  proper  standards,  a  permit  diall  be  issued  by  the  col- 
lector for  its  release  and  delivery  to  the  importer;  but  if  upon  such  final 
reexamination  by  such  board  the  tea  shall  be  found  to  be  inferior  in  purity, 
quality,  and  fitness  for  consumption  to  the  said  standards,  the  importer 
or  consignee  shall  give  a  bond,  with  security  satisfactory  to  the  collector,  to 
export  said  tea,  or  merchandise  described  as  tea,  out  of  the  limits  of  the 
United  States  within  a  period  of  six  months  after  such  final  reexamination ; 
and  if  the  same  shall  not  have  been  exported  within  the  time  specified,  the 
collector,  at  the  expiration  of  that  time,  shall  cause  the  same  to  be  destroyed. 
[29  Stat.  L.  606.] 

Seizures. — "  Manifestly  the  seizure  of  injury  than  what  it  must  be  assumed  was 
importations  of  teas  purchased  after  the  anticipated,  and  the  interposition  of  a 
approval  of  the  Act  and  the  establish-  court  of  equity  cannot  properly  be  in- 
ment  of  regulations  and  standards  there-  voked,  under  such  circumstances,  to  deter- 
under,  publicly  promulgated  and  known  to  mine  in  advance  whether  complainants,  if 
complainants,  because  falling  below  the  they  imported  teas  of  that  character,  could 
standards  prescribed^  could  inflict  no  othei  escape  the  consequences  on  the  ground  of 
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the  invalidity  of  the  law."     Cruickshank  Review  by  courts  of  appraiaen'  ded- 

V.  Bidwell,  (1900)   176  U.  S.  73,  20  S.  Ct.  eion.— Congress     undoubtedly     has      the 

280,  44  U.  8.   (L.  ed.)   377.  power  to  exclude   all   teas,   or  to   admit 

Joinder    of    action    when    destniction  them  under  the  most  arbitrary  regulations 

threatened. —  Where    each    of    the    com-  it  may  choose  to  prescribe.     By  the  Act 

plainants  has  his   separate  and  distinct  the  whole  matter  is  turned  over  to  the 

interest  in  the  «tea  which  the  defendant,  administrative  officers  with  no  review  of 

the    collector    of    customs,    threatens    to  the  facts  in  the  court.    Macy  v,  Loeb,  (C. 

destroy,  under  this  Act,  but  they  all  have  C.  A.  2d  Cir.   1913)    206  Fed.  727,    124 

a  common  interest  in  the  question  whether  C.  C.  A.  21. 

he  is  authorized  by  law  to  destroy  such  Certain  tea  known  in  the  trade  as  Can- 

tea,  they  all  may,  in  order  to  prevent  a  ton  tea  was  rejected  by  the  board  of  ap- 

multiplicity  otf  suits,  join  together  in  an  praisers  as  not  being  pure  or  wholesome, 

equitable    action    for    injunction.      Sang  Such  board  being  the  tribimal  named  in 

Lung  V.  Jackson,  (1898)  85  Fed.  602.  the  Act,  and  the  decision  h&ng  on  a  ques- 

Diie  process  of  law. —  Due  process  of  tion  of  fact,  such  decision  was  held  not  a 

law  is  not  denied  an  importer  of  teas  by  subject  for  review  by  the  courts  upon  any 

the  provision  of  this  Act  commanding  the  allegation   of   mistake   either  of   law   or 

destruction  of  teas  not  exported  within  fact,  on  the  ground  that  no  standard  of 

six  months  after  their  final  rejection  as  quality  for  Canton  tea  was  mentioned  in 

not  entitled  to  admission  into  the  United  tne  regulations  adopted  by  the  Secretary 

States  because  inferior  to  the  government  of  the  Treasury  for  the  purpose  of  deter- 

standards.    Buttfield  v,  Stranahan,  ( 1904)  mining    the    quality    of    imported    teas. 

192  U.  S.  470,  24  S.  Ct.  349,  48  V.  S.  Sang  Lung  v.  Jackson,    (1898)    85   Fed. 

(L.  ed.)  626.  602. 

Sec.  7.  [Examination  by  qualified  examiner — where  no  examiner  at 
port  of  entry.]  That  the  examination  herein  provided  for  shall  be.  made 
by  a  duly  qualified  examiner  at  a  port  wher^  standard  samples  are  estab- 
lished, and  where  the  merchandise  is  entered  at  ports  where  there  is  no 
qualified  examiner,  the  examination  shall  be  made  at  that  one  of  said  ports 
which  is  nearest  the  port  of  entry,  and  that  for  this  purpose  samples  of  the 
merchandise,  obtained  in  the  manner  prescribed  by  section  four  of  this.  Act 
shall  be  forwarded  to  the  proper  port  by  the  collector  or  chief  oflScer  at  the 
port  of  entry ;  that  in  all  cases  of  examination  or  reexamination  of  teas,  or 
merchandise  described  as  tea,  by  examiners  or  boards  of  United  States  gen- 
eral appraisers  under  the  provisions  of  this  Act,  the  purity,  quality,  and 
fitness  for  consumption  of  the  same  shall  be  tested  according  to  the  usages 
and  customs  of  the  tea  trade,  including  the  testing  of  an  infusion  of  the 
same  in  boiling  water,  and,  if  necessary,  chemical  analysis.  [29  Stat,  L. 
€06.] 

For  the  ports  of  entry  see  the  title  Customs  Duties. 

Sec.  8.  [Procedure  on  re-examination  —  expert  advice.]  That  in  caaes 
of  reexamination  of  teas,  or  merchandise  described  as  teas,  by  a  board  of 
United  States  general  appraisers  in  pursuance  of  the  provisions  hereof, 
samples  of  the  tea,  or  merchandise  described  as  tea,  in  dispute,  for  trans- 
mission to  such  board  for  its  decision,  shall  be  put  up  and  sealed  by  the 
examiner  in  the  presence  of  the  importer  or  consignee  if  he  so  desires,  and 
transmitted  to  such  board,  together  with  a  copy  of  the  finding  of  the  exam- 
iner, setting  forth  the  cause  of  condemnation  and  the  claim  or. ground  of 
the  protest  of  the  importer  relating  to  the  same,  such  samples,  and  the 
papers  therewith,  to  be  distinguished  by  such  mark  that  the  same  may  be 
identified;  that  the  decision  of  such  board  shall. ]]|e  in  wrjiting,  signed  by 
them,  and  transmitted,  together  with  the  record  aod^samples,  within  three 
days  after  the  rendition  thereof,  to  the  collector, 'J^^flijij .shall  forthwith  fur- 
nish the  examiner  and  the  importer  or  consignee-  with. a  copy  ot  said  deei- 
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sion  or  finding.  The  board  of  United  States  general  appraisers  herein  pro- 
vided for  shall  be  authorized  to  obtain  the  advice,  when  necessary,  of 
persons  skilled  in  the  examination  of  teas,  who  shall  each  receive  for  his 
services  in  any  particular  case  a  compensation  not  exceeding  five  dollars. 
[29  Siai.  L.  606.] 

Sec.  9.  [Rejected  teas  not  to  be  reimported.]  That  no  imported  teas 
which  have  been  rejected  by  a  customs  examiner  or  by  a  board  of  United 
States  general  appraisers,  and  exported  under  the  provisions  of  this  Act, 
shall  be  reimported  into  the  United  States  under  the  penalty  of  forfeiture 
for  a  violation  of  this  prohibition.    [29  Stat,  L,  606.] 

Intent.—  Intent  to  defraud  is  not  a  pre-  to  enact  and  enforce  the  most  arbitrary 

requisite  to  forfeiture.     U.   S.  v.  Twenty  laws  as  to  the  importation  of  goods  from 

Chests  of  Tea,  (N.  D.  X.  Y.  1913)  208  FcmI.  foreign   countries.     He  who   offers   them 

89,  wherein  the  court  said :     ''  Does  sec-  subjects  himself  and  his  goods  offered  for 

lion  9  subject  tea  once  rejected  and  sent  importation  to  the  operation  of  those  laws, 

out  of  the  country,  to  forfeiture  if  offered  This  court  does  not  intend  to  hold  that  in 

for     reimportation     by     any     one,     one  exercising  this  power  the  United  States 

ignorant  of  the  facts?    Must  the  govern-  may  seize  and  forfeit  goods  offered  for  im- 

ment  re-examine  tea  offered   in  fact  for  portation  for  the  reason  such  ^oods  are 

reimportation     whenever     the     importer  not  up  to  the  standard   prescribed,  but 

offers  it  and  alleges  that  he  had  no  knowl-  when  once  offered,  examined,  condemned 

edge  of  its  previous  history,  that  is,  its  as  impure  and  rejected  and  sent  out  of 

examination,  rejection,  etc.,  or  go  to  the  the  United  States,  it  seems  to  me  clear 

trouble  and  expense  of  hunting  up   evi-  that  Congress  int^ided  that  a  subsequent 

dence  to  show  that  the  one  offering  it  for  offer  of  the  same  goods  by  any  person  for 

importation  had  knowledge  of  such  facts?  importation  subjects  such  goods  to  for- 

The  government  has  the  right  and  power  feiture." 

Sec.  10.  [Eegulations.]  That  the  Secretary  of  the  Treasury  shall  have 
the  power  to  enforce  the  provisions  of  this  Act  by  appropriate  reflations. 
[29  Stat.  L.  607.] 

Rules  and  regulations  inconsistent  with  consistent  with  the  statute,  see  Macy  v. 

8tatnte.-^For  certain  regulations  provid-  Browne,  (C.  C.  A.  2d  Cir.  1915)  224  Fed. 

ing  for  the  so  called  "  Read  test  "  to  deter-  359,  140  C.  C.  A.  45,  reversing  (S.  D.  N. 

mine    whether    tea    contains    "artificial  Y.  1914)  215  Fed.  456. 
coloring  or  facing  matter,"  held  to  be  in- 

Sec.  11.  [Tea  on  shipboard.]  That  teas  actually  on  shipboard  for  ship- 
ment to  the  United  States  at  the  time  of  the  passage  of  this  Act  shall  not  be 
subject  to  the  prohibition  hereof,"  but  the  provisions  of  the  Act  entitled 
"An  Act  to  prevent  the  importation  of  adulterated  and  spurious  teas," 
approved  March  second,  eighteen  hundred  and  eighty-three,  shall  be  appli- 
cable thereto.    [29  Stat.  L.  607.] 

The  Act  of  March  2,  1883,  ch.  64,  22  Stat.  L.  451,  mentioned  in  the  text  was  repealed 
by  the  following  section  12  of  this  Act. 

Sbo.  12.  [Repeal.]  That  the  Act  entitled  **An  Act  to  prevent  the  impor- 
tation of  adulterated  and  spurious  teas/'  approved  March  second,  eighteen 
hundred  and  eighty-three,  is  hereby  repealed,  such  repeal  to  take  effect  on 
the  date  on  which  this  Act  goes  into  effect.    [29  Stat.  L.  607.] 

The  Act  of  March  2,  1883,  ch.  64,  above  mentioned,  is  contained  in  22  Stat.  L.  451. 
3  F.  S.  A.— 24 
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An  act  to  provide  for  the  execution  of  the  provisions  of  article  two  of 
the  treaty  concluded  between  the  United  States  of  America  and  the 
Emperor  of  China  on  the  seventeenth  day  of  November  eighteen  hun- 
dred and  eighty,  and  proclaimed  by  the  President  of  the  United 
States  on  the  fifth  day  of  October,  eighteen  hundred  and  eighty-one. 

[Act  of  Feb.  23, 1887,  ch.  210,  24  Stat.  L.  409.] 

[Seg.  1.]  [Importation  of  opium  by  Chinese  prohibited.]  That  the 
importation  of  opium  into  any  of  the  ports  of  the  United  States  by  any 
subject  of  the  Emperor  of  China  is  hereby  prohibited.  Every  person  guilty 
of  a  violation  of  the  preceding  provision  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars  nor  less  than  fifty  dollars,  or  by  imprison- 
ment for  a  period  of  not  more  than  six  months  nor  less  than  thirty  days,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.  [24 
Stat.  L.  409.] 

This  is  the  first  section  of  the  "  Opium  Act  of  1887." 

The  treaty  with  China,  mentioned  in  the  title  of  this  Act,  is  given  in  22  Stat.  L.  828. 

The  first  and  second  sections  of  this  Act  would  seem  to  be  superseded  by  the  more 
general  provisions  of  the  Act  of  Feb.  9,  1909,  ch.  100,  given,  as  amended,  infra,  p.  723. 
The  prohibition  made  by  section  3  of  this  Act  is  not  however  repeated  in  the  last  cited 
Act  of  Feb.  9,  1909,  ch.  100.  .  ' 

Sec.  2.  [Forfeiture.]  That  every  package  containing  opium,  either  in 
whole  or  in  part,  imported  into  the  United  States  by  any  subject  of  the 
Emperor  of  China,  shall  be  deemed  forfeited  to  the  United  States ;  and  pro- 
ceedings for  the  declaration  and  consequences  of  such  forfeiture  may  be 
instituted  in  the  courts  of  the  United  States  as  in  other  cases  of  the  violation 
of  the  laws  relating  to  other  illegal  importations.    [24  Stat.  L.  409.] 

Sec.  3.  [Citizens  of  United  States  prohibited  from  traffic  in  opium  in 
China  —  punishment — jurisdiction  —  forfeiture.]  That  no  citizen  of  the 
United  States  shall  import  opium  into  any  of  the  open  ports  of  China,  nor 
transport  the  same  from  one  open  port  to  any  other  open  port,  or  buy  or 
sell  opium  in  any  of  such  open  ports  of  China,  nor  shall  any  vessel  owned 
by  citizens  of  the  United  States,  or  any  vessel,  whether  foreign  or  other- 
wise, employed  by  any  citizen  of  the  United  States,  or  owned  by  any  citizen 
of  the  United  States,  either  in  whole  or  in  part,  and  employed  by  persons 
not  citizens  of  the  United  States,  take  or  carry  opium  into  any  of  such  open 
ports  of  China,  or  transport  the  same  from  one  open  port  to  any  other  open 
port,  or  be  engaged  in  any  traffic  therein  between  or  in  such  open  ports  or 
any  of  them.  Citizens  of  the  United  States  offending  against  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars 
nor  less  than  fifty  dollars,  or  by  both  such  punishments,  in  the  discretion 
of  the  court.  The  consular  courts  of  the  United  States  in  China,  concur- 
rently with  any  district  court  of  the  United  States  in  the  district  in  which 
any  offender  may  be  found,  shall  have  jurisdiction  to  hear,  try,  and  deter- 
mine all  cases  arising  under  the  foregoing  provisions  of  this  section,  sub- 
ject to  the  general  regulations  provided  by  law.    Every  package  of  opium 
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or  package  containing  opium,  either  in  whole  or  in  part,  brought,  taken,  or 
transported,  trafficked,  or  dealt  in  contrary  to  the  provisions  of  this  section, 
shall  be  forfeited  to  the  United  States,  for  the  benefit  of  the  Emperor  of 
China ;  and  such  forfeiture,  and  the  declaration  and  consequences  thereof, 
shall  be  made,  had,  determined,  and  executed  by  the  proper  authorities  of 
the  United  States  exercising  judicial  powers  within  the  Empire  of  China. 
[24  8iai.  L.  409.] 


An  Aot  To  prohibit  the  importation  and  use  of  opium  for  other  than 

medicinal  purposes. 

[Act  of  Feb.  9, 1909,  ch.  100,  35  Stat.  L.  614.] 

[Sec.  1.]  [Opium  —  importation  prohibited.]  That  after  the  first  day 
of  April,  nineteen  hundred  and  nine,  it  shall  be  unlawful  to  import  into 
the  United  States  opium  in  any  form  or  any  preparation  or  derivative 
thereof :  Provided,  That  opium  and  preparations  and  derivatives  thereof, 
other  than  smoking  opium  or  opium  prepared  for  smoking,  may  be  imported 
for  medicinal  purposes  only,  under  regulations  which  the  Secretary  of  the 
Treasury  is  hereby  authorized  to  prescribe,  and  when  so  imported  shall 
be  subject  to  the  duties  which  are  now  or  may  hereafter  be  imposed  by  law. 
[35  Stat.  L.  614,  as  amended  by  38  Stat.  L.  275.] 

Thig  is  the  first  section  of  the  "  Opium  Act  of  1909." 

As  originally  enacted  the  Act  of  Feb.  9,  1909,  oh.  100^  contained  only  sections  1  and  2. 
By  an  Act  of  Jan.  17,  1914,  ch.  9,  entitled  ''An  Act  To  amend  an  Act  entitled :  'An  Act 
to  prohibit  the  importation  and  use  of  opium  for  other  than  medicinal  purposes/ 
approved  February  ninth,  nineteen  hundred  and  nine,"  said  sections  1  and  2  were 
re-enacted  without  change  except  that  in  section  2  the  figures  "  $5,000  "  and  "  $50  " 
were  substituted  for  the  words  "  five  thousand  dollars "  and  "  Mty  dollars "  which 
appeared  in  the  original  section.  By  said  Amending  Act  of  Jan.  17,  1914,  ch.  9,  new 
sections  3-8  inclusive  were  added  to  the  original  Act. 

The  provisions  of  this  Act  apparently  superseded  those  of  the  Opium  Act  of  1887, 
ch.  210,  given,  supra,  p.  722,  except  section  3  thereof. 


Scope  of  statute.— While  the  Act  of 
1909  prohibits  the  importation  of  opium 
except  for  medicinal  ourposes,  it  does  not 
make  it  a  criminal  onense  to  divert  it  for 
other  purnoses  unless  the  party  so  using 
it  knows  the  same  to  have  been  imported 
contrary  to  law  *'  and  it  does  not  apply 
to  opium  imported  before  its  enactment. 
Obviously  also  it  has  nothing  to  do  with 
domestic  grown  opium.  Marks  v.  U.  S., 
(C.  C.  A.  2d  Oir.  1912)  196  Fed.  476, 
116  C.  C.  A.  205. 

Constitutionality. —  The  constitutional- 
ity of  this  section  is  so  well  settled  that 
a  writ  of  error  from  the  United  States 
Supreme  Court  to  a  District  Court  based 
on  its  unconstitutionality  will  be  dis- 
missed on  the  ground  that  the  question 
has  become  frivolous.  Brolan  v,  U.  S., 
(1915)  236  U.  S.  216,  35  S.  Ct.  285,  59 
U.  S.  (L.  ed.)  544,  wherein  the  court 
said:  "The  entire  absence  of  all  ground 
for  the  assertion  that  there  was  a  want 
of  power  in  Congress  for  any  reason  to 
adopt  the  provision  in  question  is  so  con- 
clusively.  foreclosed  by  previous  decisions 
as  to  leave  no  room  for  doubt  as  to  the 


wholly  unsubstantial  and  frivoloua  char- 
acter of  the  constitutional  question  based 
upon  such  contention." 

In  Buttfield  v,  Stranahan,  (1904)  192 
U.  S.  470,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.) 
525,  in  stating  the  previously  settled 
doctrine  on  the  subject  it  was  said:  "  The 
power  to  regulate  commerce  with  foreiga 
nations  is  expressly  conferred  upon  Con- 
gress, and  being  an  enumerated  power  is 
complete  in  itself,  acknowledging  no  limi- 
tations other  than  those  prescribed  in  the 
Constitution.  Lottery  Case  Champion  v. 
Ames,  188  U.  S.  321,  353-356,  47  U.  S. 
(L.  ed.)  492,  500,  501,  23  S.  Ct.  321,  13 
Am.  Oim.  Rep.  561 ;  Leisy  v.  Hardin,  135 
U.  S.  100,  108,  34  U.  S.  (L.  ed.)  128,  132, 
3  Int.  Com.  Rep.  36,  10  S.  a.  681.  What- 
ever difference  of  opinion,  if  any,  may 
have  existed  or  does  exist  concerning  the 
limitations  of  the  power,  resulting  from 
other  provisions  of  the  Constitution,  so 
far  as  mterstate  commerce  is  concerned,  it 
is  not  to  be  doubted  that  from  the  be- 
ginning Congress  has  exercised  a  plenary 
power  in  respect  to  the  exclusion  of  mer- 
chandise brought  from  foreign  countries; 
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not  alone  directly  by  the  enactment  of  em- 
bargo statutes,  but  indirectly,  as  a  neces- 
sary result  of  provisions  contained  in 
tarifif  legislation.  It  has  also,  in  other 
than  tariff  legislation,  exerted  a  police 
power  over  foreign  commerce  by  provisions 
which,  in  and  of  themselves,  amounted  to 
the  assertion  of  the  right  to  exclude  mer- 
chandise at  discretion.  This  is  illustrated 
by  statutory  provisions  which  have  been 
in  force  for  more  than  fifty  years,  regulat- 
ing the  degree  of  strength  of  drugs,  medi- 
cines, and  chemicals  entitled  to  admission 
into  the  United  States,  and  excluding  such 
as  did  not  equal  the  standards  adopted. 
9  Stat,  at  L.  237,  ch.  70,  Rev.  Stat. 
S  2933  [supra,  p.  708].  And  see  Oceanic 
Steam  Nav.  Co.  v.  Strauahan,  214  U. 
S.  320,  334,  336,  63  U.  S.  (L.  ed.) 
1013,  1020,  29  S.  Ct.  671;  the  Abby 
Dodge,  223  U.  S.  166,  176,  66  U.  S. 
(L.  ed.)  390,  32  S.  Ct.  310.  Nor  is  there 
any  ground  upon  which  to  rest  the  conten- 
tion that  although,  under  this  settled 
doctrine,  it  is  frivolous  to  question  the 
power  of  Congress  to  prohibit  importa- 
tions and  punish  a  violation  of  such  pro- 
hibition, it  is  open  to  controversy,  and 
therefore  not  frivolous,  to  contend  that 
there  is  a  want  of  power  to  prohibit  and 
punish  the  act  of  knowingly  concealing  or 
moving  merchandise  which  has  been  suc- 
cessfully imported  from  a  foreign  coiuitry 
in  violation  of  the  prohibitions  against 
such  importations.  This  conclusion  is  in- 
evitable since  it  is  obvious  that  to  concede 
that  the  wrongful  and  successful  evasion 
of  the  prohibition  against  bringing  in  im- 
ported merchandise,  or  of  knowingly,  in 
violation  of  a  further  prohibition,  dealing 
with  such  merchandise,  was  beyond  the 
scope  of  the  complete  power  to  prohibit 
importation,  would  be  in  substance  to 
deny  any  power  whatever.  Indeed,  it  is 
evident  that  a  power  to  prohibit  which  is 
operative  and  effective  only  as  long  as  its 
prohibitions  are  not  disobeyed  is  not  an 
absolute  power,  but  is  scarcely  worthy  of 
being  denominated  a  relative  one.  But  the 
authority  being  absolute,  it  follows  that 
the  right  to  assert  it  must  endure  and 
reach  beyond  the  mere  capacity  of  persons 
to  evade  its  commands  to  the  control  of 
those  things  which  are  essential  to  make 
the  power  existing  and  operative, —  a  con- 
clusion the  truth  of  which  cannot  be 
escaped  in  the  light  of  the  doctrine  .  on 
that  subject,  so  luminously  stated  in  Gib- 
bons V.  Ogden,  9  Wheat.  1,  6  U.  S.  (L.  ed.) 
23,  and  which  has  been  the  guide  by  which 
the  Constitution  has  been  successfully  in- 
terpreted and  applied  from  that  day  to 
this." 

In  Steinfeldt  v.  U.  S.,  (C.  C.  A.  9th  Clr. 
1916)  219  Fed.  879,  136  C.  C.  A.  549,  it 
appeared  that  the  plaintiff  in  error  was 
convicted  under  an  indictment  brought 
under  the  latter  portion  of  this  section. 
It  was  conceded  that  the  first  portion  ur 
the  section,  which  prohibits  the  importa- 


tion of  opium  into  the  United  States,   is 
constitutional,  but  it  was  contended  that 
the  provision  making  punishable  one  who 
"  shall  receive,  conceal,  liuy,  or  sell  "  opium 
is  unconstitutional  on  the  ground  that  the 
point  at  which  opium  unlawfully  imported 
into  the  United  States  is  transferred   to 
the  possession  of  another,  is  the  disappear- 
ing point  of  the  authority  of  the  United 
States  over  the  same,  and  that  at  that 
point  the  opium  loses  its  identity  as  an 
article  of  foreign  commerce,  and  becomes 
mixed  with  the  taxable  property  of  the 
state,  and  becomes  subject  to  the  police 
power  of  the  state  to  regulate  the  public 
health,  morals,  and  social  welfare  of  the 
citizens  of  the  state,  and  is  no  longer  sub- 
iect  to  federal  authority.    The  court  said : 
^'  The  contention  cannot  be  sustained.    Wo 
may  assume,  as  the  plaintiff  in  error  con- 
tends, that  the  Act  under  consideration 
was  passed  under  the  authority  of  Con- 
gress to  regulate  commerce  with  foreign 
nations,  and  that  it  is  an  absolute  pro- 
hibition of  the  importation  of  opium,  and 
is  not  the  exercise  of  the  authority  of 
Congress  to  levy  duties,  imposts,  and  ex- 
cises; but  we  find  no  ground  for  holding 
'  that  the  authority  of  Congress  does  not 
go  to  the  full  extent  of  the  legislative  Act 
in  question.     To  receive  or  conceal  opium 
after  it  is  imported,  and  with  knowledge 
of  its  illegal  importation,  is  in  effect  to 
participate  in  the  illegal  importation.    It 
is  an  act  which  encourages,  induces,  and 
supplements   the   act   of   the   illegal   im- 
porter.     This    is    what    the    plaintiff   in 
error  did.     Opium  was  found  in  his  pos- 
session,  and  he   knew  that  it  had  been 
imported  contrary  to  law.     In  a  similar 
case.  Judge  McPherson  said  that:     *The 
offender's  possession  of  such  opium  within 
the  territory  of  the  United  States  —  his 
possession  of  it  elsewhere  is  not  now  in 
question  —  is   sufficient  evidence  of  g^ilt 
to  justify  a  jury  in  convicting.'    U.  S.  v. 
Caminata,  (E.  D.  Pa.  1912)   194  Fed.  903. 
The  Act  of  February  9,  1909,  is  similar  in 
its  general  provisions  to  section  3082  of 
the    Revised    Statutes     (title    Customs 
Duties),  which   provides   that    one   who 
'  shall  fraudulently  or  knowingly  ...  re- 
ceive,   conceal,*    etc.,    'merchandise,    con- 
trary to  law,  .  .  .  knowing  the  same  to 
have  been  imported  contrary  to  law,  shall 
be  *  subject  to  fine,  etc.    Under  that  law  it 
has  been  held  that,  where  a  defendant  was 
found  in  possession  of  smuggled  goods,  it 
was  incumbent  upon  him  to  explain  his 
possession  to  the  satisfaction  of  the  jury, 
and   that   otherwise   he   would   be   found 
guilty.    U.  S.  V.  Fraser,  (C.  C.  S.  C.  1890) 
42  Fed.  140;  Reagan  v.  U.  S.,  (1896)   157 
U.  S.  301,  15  S.  Ct.  610,  39  U.  S.  (L.  ed.) 
709.     In  the  case  last  cited,  Reagan  was 
found  guilty  of  receiving  into  his  posses- 
sion and  concealing  40  head  of  cattle  which 
had  been  smuggled  into  the  United  States 
fraudulently  and  knowingly  and  with  in- 
tent to  defraud  the  United  States.    Those 
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eases  are  analogous  to  the  case  at  bar, 
and  the  principle  involved  is  the  same. 
*  The  case  is  distinguishable  from  U.  S.  v, 
Gould,  (1860)  8  Am.  L.  Reg.  625),  25 
Fed.  Cas.  No.  15,239,  and  Keller  v.  U.  S., 
(1909)  213  U.  S.  138,  29  S.  Ct.  470,  53  U.  S. 
(L.  ed.)  737,  16  Ann.  Cas.  1066,  cited  by 
the  plaintiff  in  error.  In  the  first  of  those 
cases  the  indictment  did  not  allege  that 
the  defendant  held  the  slave  knowing  her 
to  have  been  unlawfully  imported,  and 
although  in  the  ELeller  Case  it  was  held 
that  the  portion  of  Act  of  February  20, 
1907,  c.  1134,  §  3,  34  Stat.  898  (title 
Immiqbation),  which  makes  it  a  felony 
to  harbor  alien  prostitutes,  was  uncon- 
stitutional as  to  one  who  harbored  such  a 
person  without  knowledge  of  her  alienage 
or  her  unlawful  coming  into  the  United 
States,  on  the  ground  that  such  a  regula- 
tion was  matter  within  the  police  power 
reserved  to  the  state,  the  distinction  to  be 
observed  between  that  case  and  this  is 
the  fact  that  the  harboring  which  was 
forbidden  by  law  had  nothing  to  do  with 
the  unlawful  importation,  was  entirely 
disassociated  therefrom,  and  was  purely 
a  regulation  as  to  dealings  by  persons 
who,  in  the  matter  involved,  were  subject 
only  to  state  regulation.' " 

The  presumption  arising  from  unex- 
plained possession  of  opium,  though 
beyond  any  in  revenue  laws  or  elsewhere, 
appears  to  come  within  the  limits  of  legis- 
lative power.  Doubtless  it  goes  far  to 
prevent  possession,  use  and  intrastate 
traffic  in  opium  which  are  subject  only  to 
state  police  power;  but  this  is  only  inci- 
dental to  regulation  of  foreign  commerce 
over  which  Congress  has  exclusive  au- 
thority. This  section  provides  for  pre- 
sumptions or  prima  facie  proof  of  the 
offense,  which,  while  sufficient  to  sustain 
a  verdict  of  guilty,  may  or  may  not  be 
sufficient  to  satisfy  the  jury  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt. 
It  is  but  what  is  commonly  styled  a  rule 
of  evidence  and  not  a  substantive  law 
creating    a    new    offense    and    does    not 


derive  the  jury  of  its  function  of  weigh- 
ing evidence  and  determining  facts.  Like 
presumptions  are  familiar  to  common  and 
statutory  law  in  England  and  this 
country.  So  too,  to  civil  law,  they  dictate 
the  burden  of  evidence  as  public  policy 
may  require.  Conforming  to  ancient  pro- 
cedure, when  not  prohibited  by  constitu- 
tions, legislative  bodies  have  power  to 
create  them  and  in  their  application  is 
"  due  process  of  law,"  provided  there  is 
rational  connection  between  the  facts 
therefrom  inferred,  that  the  inferences  are 
not  so  unreasonable  as  to  be  mere  arbi- 
trary mandates  and  that  the  party  affected 
is  free  to  oppose  them.  U.  S.  v.  Yee 
Fing.   (D.  C.  Mont.  1916)    222  Fed.  154. 

When  offense  complete. —  The  offense 
described  in  this  section  is  committe'd 
whenever  smoking  opium  is  fraudulently 
and  knowingly  brought  within  the  terri- 
torial linuts  of  the  United  States  although 
the  opium  may  not  have  been  landed  from 
the  ship  or  been  carried  across  the  cus- 
toms lines.  U.  S.  v.  Caminata,  (E.  D.  Pa. 
1912)  194  Fed.  903. 

Weight  of  circumstantial  evidence.— A 
conviction,  in  a  criminal  prosecution,  for 
a  violation  of  this  section,  founded  upon 
circumstantial  evidence  will  not  be  dis- 
turbed, and  the  court's  rulings  in  ad- 
mitting evidence  of  that  character  will  be 
sustained  if  such  testimony  tends  even 
remotely  to  establish  the  ultimate  fact 
Louie  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1914) 
218  Fed.  36,  134  C.  C.  A.  58. 

The  Act  of  October  z,  xSgo  (see  section 
1,  Act  of  Jan.  17,  1914,  ch.  10,  under  title 
Internal  Revenue),  section  36  et  aeq. 
relating  to  the  manufacture  of  smoking 
opium  in  the  United  States  was  not  re- 

Sealed  by  this  Act.     (1911)  29  Op.  Atty.- 
^en.  108. 

Cited  without  tpecific  .application  in  a 
comparison  with  section  8  of  the  Act  of 
Dec.  17,  1914,  ch.  1  (see  title  Internal 
Revenue),  in  Wilson  t?.  U.  S.,  (C.  C.  A. 
2d  Cir.  1916)  229  Fed.  344,  143  C.  C.  A. 
464. 


Sec.  2.  [Penalty  for  violation  —  possession,  proof  of  guilt.]  That  if 
any  person  shall  fraudulently  or  knowingly  import  or  bring  into  the  United 
States,  or  assist  in  so  doing,  any  opium  or  any  preparation  or  derivative 
thereof  contrary  to  law,  or  shall  receive,  conceal,  buy,  sell,  or  in  any  man- 
ner facilitate  the  transportation,  concealment,  or  sale  of  such  opium  or  prep- 
aration or  derivative  thereof  after  importation,  knowing  the  same  to  have 
been  imported  contrary  to  law,  such  opium  or  preparation  or  derivative 
thereof  shall  be  forfeited  and  shall  be  destroyed,  and  the  offender  shall  be 
fined  in  any  sum  not  exceeding  $5,000  nor  less  than  $50  or  by  imprison- 
ment for  any  time  not  exceeding  two  years,  or  both.  Whenever,  on  trial 
for  a  violation  of  this  section,  the  defendant  is  shown  to  have,  or  to  have 
had,  possession  of  such  opium  or  preparation  or  derivative  thereof,  such 
possession  shall  be  deemed  sufficient  evidence  to  authorize  conviction  unless 
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the  defendant  shall  explain  the  possession  to  the  satisfaction  of  the  jury. 
[35  Stat.  L,  614,  as  amended  by  38  Stat.  L.  276.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

Instructions.— In  a  prosecution  on  an  (C.  C.  A  9th  Cir.  1915)   224  Fed.  418, 

indictment   for   conspiring   to   commit   a  139  C.  C.  A.  646. 

crime  against  .the  United  States  by  im-  Summary  destruction. —  This,  section 
porting  opium  from'  Mexico,  the  trial  authorizes  the  summary  destruction, 
court,  in  charging  the  jury,  quoted  the  without  judicial  proceedings,  of  opimn 
provisions  of  this  Act.  Error  was  as-  imported  into  the  United  States  in  viola- 
signed  to  that  portion  of  the  charge,  but  tion  of  section  one  of  this  Act.  (1912) 
the  court  declined  to  review  it,  no  excep-  29  Op.  Atty.-Gen.  603. 
tion  having  been  taken.    Andrews  v.  U.  S., 

Sec.  3.  [Presumption  —  burden  of  proof.]  That  on  and  after  July 
first,  nineteen  hundred  and  thirteen,  all  smoking  opium  or  opium  prepared 
for  smoking  found  within  the  United  States  shall  be  presumed  to  have  been 
imported  after  the  first  day  of  April,  nineteen  hundred  and  nine,  and  the 
burden  of  proof  shall  be  on  the  claimant  or  the  accused  to  rebut  such 
presumption.     [38  Stat.  L.  276.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  723. 

Sec.  4.  [Persons  liable  to  penalty  —  evidence — forfeiture.]  That  any 
person  subject  to  the  jurisdiction  of  the  United  States  who  shall,  either  as 
principal  or  as  accessory,  receive  or  have  in  his  possession,  or  conceal  on 
board  of  or  transport  on  any  foreign  or  domestic  vessel  or  other  water 
craft  or  railroad  car  or  other  vehicle  destined  to  or  bound  from  the  United 
States  or  any  possession  thereof,  any  smoking  opium  or  opium  prepared 
for  smoking,  or  who,  having  knowledge  of  the  presence  in  or  on  any  such 
vessel,  water  craft,  or  vehicle  of  such  article,  shall  not  report  the  same  to 
the  principal- oflScer  thereof,  shall  be  subject  to  the  penalty  provided  in 
section  two  of  this  Act.  Whenever  on  trial  for  violation  of  this  section  the 
defendant  is  shown  to  have  or  to  have  had  possession  of  such  opium,  such 
possession  shi^  be  deemed  sufiicient  evidence  to  authorize  conviction,  unless 
the  defendant  shall  explain  the  possession  to  the  satisfaction  of  the  jury: 
Provided,  however,  That  any  master  of  a  vessel  or  other  water  craft,  or 
person  in  charge  of  a  railroad  car  or  other  vehicle,  shall  not  be  liable  under 
this  section  if  he  shall  satisfy  the  jury  that  he  had  no  knowledge  and  used 
due  diligence  to  prevent  the  presence  of  such  article  in  or  on  such  vessel, 
water  craft,  car,  or  other  vessel,  and  any  such  article  shall  be  forfeited 
and  shall  be  destroyed.    [38  Stat.  L.  276.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  723. 

Seo.  5.  [Admission  for  transportation  to  another  country  prohibited.] 

That  no  smoking  opium  or  opium  prepared  for  smoking  shall  be  admitted 
into  the  United  States,  or  into  any  territory  under  the  control  or  juris- 
diction thereof,  for  transportation  to  another  country,  nor  shall  such  opium 
be  transferred  or  transshipped  from  one  vessel  to  another  vessel  within 
8jiy  waters  of  the  United  States  for  immediate  exportation  or  any  other 
purpose.     [38  Stat.  L.  276.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  723. 
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Seo.  6.  [Exportation  prohibited  —  regulations.]  That  hereafter  it  shall 
be  unlawful  for  any  person  subject  to  the  jurisdiction  of  the  United  States 
to  export  or  cause  to  be  exported  from  the  United  States,  or  from  territory 
under  its  control  or  jurisdiction,  or  from  countries  in  which  the  United 
States  exercises  extraterritorial  jurisdiction,  any  opium  or  cocaine,  or  any 
salt,  derivative,  or  preparation  of  opium  or  cocaine,  to  any  other  country : 
Provided,  That  opium  or  cocaine,  and  salts,  derivatives,  or  preparations 
thereof,  except  smoking  opium  or  opium  prepared  for  smoking,  the  expor- 
tation of  which  is  hereby  absolutely  prohibited,  may  be  exported  to  coun- 
tries regulating  their  entry  under  such  regulations  as  are  prescribed  by 
such  country  for  the  importation  thereof  into  such  country,  such  regula- 
tions to  be  promulgated  from  time  to  time  by  the  Secretary  of  State  of 
the  United  States. 

'*  The  Secretary  of  State  shall  request  all  foreign  Governments  to  com- 
municate through  the  diplomatic  channels  copies  of  laws  and  regulations 
promulgated  in  their  respective  countries  which  prohibit  or  regulate  the 
importation  of  the  aforesaid  drugs,  and  when  received  advise  the  Secretary 
of  the  Treasury  and  the  Secretary  of  Commerce  thereof;  whereupon  the 
Secretary  of  State,  the  Secretary  of  the  Treasury,  and  the  Secretary  of 
Commerce  shall  make  and  punish  all  proper  regulations  for  carrying  the 
provisions  of  this  section  into  effect.     [38  Stat,  L.  276,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  723. 

Seo.  7.  [Penalty  for  exportation — informers.]  That  any  person  who 
exports  or  causes  to  be  exported  any  of  the  aforesaid  drugs  in  violation  of 
the  preceding  section  shall  be  fined  in  any  sum  not  exceeding  $5,000  nor 
less  than  $50  or  by  imprisonment  for  any  time  not  exceeding  two  years,  or 
both.  And  one-half  of  any  fine  recovered  from  any  person  or  persons  con- 
victed of  an  offense  under  any  section  of  this  Act  may  be  paid  to  the  per- 
son or  persons  giving  information  leading  to  such  recovery,  and  one-half 
of  any  bail  forfeited  and  collected  in  any  proceedings  brought  under  this 
Act  may  be  paid  to  the  person  or  persons  giving  the  information  which  led 
to  the  institution  of  such  proceedings,  if  so  directed  by  the  court  exercising 
jurisdiction  in  the  case:  Provided,  That  no  payment  for  giving  informa- 
tion shall  be  made  to  any  officer  or  employee  of  the  United  States.  [38 
Stat.  L.  277.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  723. 

Sec.  8.  [Liability  of  vessel.]  That  whenever  opium  or  cocaine  or  any 
preparations  or  derivatives  thereof  shall  be  found  upon  any  vessel  arriving 
at  any  port  of  the  United  States  which  is  not  shown  upon  the  vessel's  mani- 
fest, as  is  provided  by  sections  twenty-eight  hundred  and  six  and  twenty- 
eight  hundred  and  seven  of  the  Kevised  Statutes,  such  vessel  shall  be  liable 
for  the  penalty  and  forfeiture  prescribed  in  section  twenty-eight  hundred 
and  nine  of  the  Revised  Statutes.     [38  Stat,  L,  277.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  723. 

R.  S.  sees.  2806  and  2807  mentioned  in  the  text  are  given  under  the  title  Customs 
Duties. 
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Vm.  MATCHES 

Sec.  10.  [Matches  —  importation.]  That  on  and  after  January  first, 
nineteen  hundred  and  thirteen,  white  phosphorus  matches,  manufactured 
wholly  or  in  part  in  any  foreign  country,  shall  not  be  entitled  to  entry  at 
any  of  the  ports  of  the  United  States,  and  the  importation  thereof  is  hereby 
prohibited.  All  matches  imported  into  the  United  States  shall  be  accom- 
panied by  such  certificate  of  ofiicial  inspection  by  the  government  of  the 
country  in  which  such  matches  were  manufactured  as  shall  satisfy  the 
Secretary  of  the  Treasury  that  they  are  not  white  phosphorus  matches. 
The  Secretary  of  the  Treasury  is  authorized  and  directed  to  prescribe  such 
regulations  as  may  be  necessary  for  the  enforcement  of  t\^e  provisions  of 
this  section.     [37  Stat,  L.  83.] 

This  and  the  foHowing  section  10  are  from  an  Act  of  April  9,  1912,  ch.  75,  entitled 
"An  Act  to  provide  for  a  tax  upon  white  phosphorus  matches,  and  for  other  purposes." 
For  the  other  sections  of  this  Act  see  the  title  Internal  Revenue. 

This  Act  was  not  to  be  held  repealed  or  modified  by  the  Tariff  Act  of  Oct.  3,  1913, 
ch.  16,  I  I,  N,  par.  345,  by  a  proviso  thereof.    See  the  title  Customs  Duties. 

Sec.  11.  [Matches  —  exportation.]  That  after  January  first,  nineteen 
hundred  and  fourteen,  it  shall  be  unlawful  to  export  from  the  United 
States  any  white  phosphorus  matches.  Any  person  guilty  of  violation  of 
this  section  shall  be  fined  not  less  than  one  thousand  dollars  and  not  more 
than  five  thousand  dollars,  and  any  white  phosphorus  matches  exported  or 
attempted  to  be  exported  shall  be  confiscated  to  the  United  States  and 
destroyed  in  such  manner  as  may  be  prescribed  by  the  Secretary  of  the 
Treasury,  who  shall  have  power  to  issue  such  regulations  to  customs  officers 
as  are  necessary  to  the  enforcement  of  this  section.     {37  Stat.  L.  83.\ 

See  the  notes  to  the  preceding  section  10  of  this  Act. 


IX.    WAB  MATERIAL 

Joint  Resolution  To  prohibit  the  export  of  coal  or  other  material  used  in 
war  from  any  seaport  of  the  United  States. 

[Res.  of  April  22,  1898,  No.  25,  30  Stat.  L.  739.] 

[Sec.  1.]  [Exportation  of  war  material.]  That  whenever  the  Presi- 
dent shall  find  that  in  any  American  country  conditions  of  domestic  vio- 
lence exist  which  are  promoted  by  the  use  of  arms  or  munitions  of  war 
procured  from  the  United  States,  and  shall  make  proclamation  thereof,  it 
shall  be  unlawful  to  export  except  under  such  limitations  and  exceptions 
as  the  President  shall  prescribe  any  arms  or  munitions  of  war  from  any 
place  in  the  United  States  to  such  country  until  otherwise  ordered  by  the 
President  or  by  Congress.  [30  Stat.  L.  739,  as  amended  by  37  Stat.  L. 
630.] 

As  originally  enacted  this  resolution  contained  but  one  section,  reading  as  follows: 
"  That  the  President  is  hereby  authorized,  in  his  discretion,  and  with  such  limitations 
and  exceptions  as  shall  seem  to  him  expedient,  to  prohibit  the  export  of  coal  or  other 
material  used  in  war  from  any  seaport  of  the  United  States  until  otherwise  ordered  by 
the  President  or  by  Congress."    \S0  Stat,  L.  739,} 
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It  was  amended  to  read  as  given  in  the  text,  and  the  following  section  2  was  added 
by  a  resolution  of  March  14,  lfll2.  No.  10,  37  Stat.  L.  630. 


Shipment  to  foreign  territory.— Con- 
struing this  Act,  in  a  case  wherein  the 
indictment  charged  the  defendants  with 
the  shipment  of  munitions  of  war  from 
New  Haven  in  the  state  of  Connecticut  to 
Tucson,  Arizona,  with  the  intent  that 
they  should  be  transhipped  to  the  state  of 
Sonora,  Mexico,  the  court  said:  "The 
indictment,  it  is  true,  charges  that  the  de- 
fendants caused  the  munitions  of  war  to 
be  shipped  from  New  Haven,  Conn.,  to 
Tucson,  Ariz.;  but  the  shipment  of 
munitions  of  war  from  one  point  in  the 
United  States  of  America  to  another  point 
within  the  United  States  of  America  can- 
not within  itself  be  deemed  to  be  an 
offense  under  the  joint  resolution  of  Con- 
gress quoted  above,  because  that  resolu- 
tion distinctly  makes  the  shipping  of  the 
forbidden  goods  from  some  point  in  the 
United  States  in  the  forbidden  territory 
an  offense,  and  nowhere  does  it  prohibit 
the  shipping  of  the  goods  from  one  point 
in  the  United  States  to  another  point  in 
the  United  States,  no  matter  how  near 
the  point  of  destination  within  the  United 
States  may  be  to  the  forbidden  territory; 
80  that,  when  this  indictment  is  stripped 
of  the  surplusage  which  it  contains,  it 
charges  nothing  on  its  face  except  the 
intent  to  ship  the  goods  into  Mexico.  A 
careful  examination  of  the  joint  resolution 
of  Congress  above  referred  to  discloses  no 
provision,  either  in  its  express  terms  or 
which  could  follow  from  necessary  im- 
plication, that  the  mere  intent  to  ship  the 
goods  into  the  forbidden  territory  should 
be  deemed  an  offense  under  the  resolution, 
and  so  long  as  the  defendants  confine 
themselves  to  mere  intent,  they  are  guilty 
of  no  offense  under  the  resolution;  it  is 
only  when  they  put  that  intent  into  effect 
by  causing  an  actual  shipment  to  be  made 
from  some  point  in  the  United  States -to 
some  point  within  the  forbidden  territory 
—  that  is,  within  the  United  States  of 
Mexico  —  that  they  become  chargeable 
with  an  offense."  U.  S.  v.  Steinfield,  (D. 
C.  Ariz.  1913)  200  Fed.  004.  To  the  same 
effect  see  U.  S.  v.  Phelps-Dodge  Mercantile 
Co.,  (D.  C.  Ariz.  1913)  209  Fed.  910. 

JvrifldictioiL —  The  jurisdiction  of  '  the 
courts  under  this  Act  inheres  in  the  dis- 
trict of  the  initial  point  of  the  offense. 
Thus  where  the  indictment  charged  that  the 
defendants  made  and  caused  to  be  made  a 
certain  shipment  of  munitions  of  war 
from  the  city  of  New  Haven  in  the  state 
of  Connecticut,  to  the  city  of  Tucson  in 
the  state  and  district  of  Arizona,  the 
oourt  in  denying  jurisdiction  said:  "The 
shipment  of  the  goods  is  the  thing  for- 
bidden by  the  statute,  and  not  the  mere 
ordering  of  a  shipment  to  be  made,  if, 
indeed,  an  order  was  made,  as  does  not 
dearly  appear ;  and  as  the  term  *  ship- 
ment'  means  the   act   of   shipping  any- 


thing, or  the  act  of  putting  the  thing  to 
be  shipped  on  board  of  the  means  of 
transportation,  it  seems  clear  that  the 
initial  point  of  this  shipment  was  New 
Haven,  Conn.,  and  not  Tucson,  Ariz., 
and,  such  being  the  case,  it  is  plain  that 
the  jurisdiction  of  the  initial  point  of  the 
offense  alleged  was  in  the  District  Court 
of  the  United  States  for  the  District  of 
Connecticut,  rather  than  in  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of  Arizona."  U.  S.  r.  SJeinfield,  (D. 
C.  Ariz.  1913)  209  Fed.  904.  To  the 
same  effect  see  U.  S.  v.  Phelps-Dodge  Mer- 
cantile Co.,  (D.  C.  Ariz.  1913)  209  Fed. 
910. 

Indictment. — ^An  indictment,  under  this 
Act,  must  name  the  place  of  destination 
and  the  person  or  persons  to  whom  the 
shipment  is  alleged  to  have  been  con- 
signed ;  otherwise  it  is  lacking  in  "  that 
degree  of  certainty  which  is  required  in 
criminal  pleadings  in  order  to  notify  the 
defendant,  as  well  as  the  court,  of  the 
nature  of  the  offense  charged  and  to  enable 
the  defendant  to  plead  any  judgment 
which  may  be  rendered  in  the  case  as  a 
bar  to  subsequent  prosecution  for  the 
same  offense."  U.  S.  v.  Steinfield,  (D.  C. 
Ariz.  1913)  209  Fed.  904.  To  the  same 
effect  see  U.  S.  v.  Phelps-Dodge  Mercantile 
Co.,  (D.  C.  Ariz.  1913)  209  Fed.  910. 

Meaning  of  **  export." — Accurately 
speaking,  exportation  in  the  complete 
sense  consists  of  two  essential  ingredients, 
the  sending  of  merchandise  from  this  to  a 
foreign  country  and  its  landing  in  such 
country.  But  as  used  in  the  statute  "ex- 
port" includes  a  shipment  to  a  foreign 
country  which  has  not  been  landed.  U.  S. 
17.  Chavez,  (1913)  228  U.  S.  525,  33  S.  Ct. 
695,  57  U.  S.  (L.  ed.)  9^0,  wherein  the 
court  said:  "Putting  out  of  view  the 
parenthetical  clause  in  the  text  of  the 
resolution  concerning  the  proclamation  of 
the  President,  it  reads  as  follows:  *  It 
shall  be  unlawful  to  export  any  arms  or 
munitions  of  war  from  any  place  in  the 
United  States  to  such  country,'  that  is,  the 
country  brought  within  the  terms  of  the 
resolution  by  a  proclamation  of  the  Presi- 
dent. Conceding  for  arpument's  sake  that 
if  the  words  *  to  export  ^stood  alone  in  the 
text,  that  is,  were  not  accompanied  by  ex- 

Elanatory  or  defining  words,  they  would 
ave  to  be  interpreted  with  reference  to 
the  meaning  of  export  in  the  complete 
sense,  that  is,  as  including  landing  in  the 
foreign  country,  such  concession  is  not 
here  controlling  or  persuasive.  We  say 
this  because,  as  we  have  seen,  the  words 
*  to  export '  are  expressly  qualified  by  a 
clause  which  serves,  in  a  sense,  to  define 
their  meaning,  and,  at  all  events,  to  make 
clear  the  nature  and  character  of  the 
acts  intended  to  be  embraced  by  the  pro- 
hibition   against    exporting.      In    other 
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wordB,  the  resolution  does  not  say  it  shall 
be  unlawful  to  export,  but  it  adds,  'any 
arms  or  munitions  of  war  from  any  place 
in  the  United  States  to  such  foreign 
country.'  In  view  of  the  accepted  sig- 
nificance of  the  words  *  to  export '  when 
used  in  their  complete  sense,  and  of  the 
fact  that  in  the  preceding  sentences  of  the 
resolution  the  causes  leading  to  its.  adop- 
tion are  expressly  stated  to  he  the  violence 
and  confusion  sometimes  promoted  in 
foreign  countries  *  by.  the  use  of  arms  or 
munitions  of  war  procured  from  the 
United  States,*  the  insertion  of  words  of 
definition  and  the  omission  from  such 
words  of  all  reference  to  landing  of  the 
prohibited  merchandise  would  seem  to 
make  it  clear  that  the  prohibition  of  the 
resolution  was  directed  against  the  act  of 
sending  from  this  to  the  fpreign  and  pro- 
hibited country  without  reference  to  the 
completion  of  such  act  by  the  landing  or 
delivery  of  the  prohibited  merchandise  at 
its  destination;  in  other  words,  that  the 
object  was  to  forbid  the  act  of  shipment 
from  the  United  States  of  the  prohibited 
munitions  of  war  to  a  foreign  country, 
without  reference  to  the  fulfillment  of  the 
complete  act  of  export  by  the  landing  of 
the  contraband  goods.  If  there  be  room 
for  hesitancy,  that  is  to  say,  ambiguity,  as 
to  the  correctness  of  this  construction  of 
the  first  section,  we  think  there  can  be  no 
ground  for  such  doubt  if  the  context  of 
the  resolution  be  considered,  that  is,  if ' 
the  second  section  be  taken  into  view  as 
illustrating  and  making  clear  the  text  of 
the  first  section.  There  can  be  no  doubt 
that  the  object  of  the  second  section  was 
to  make  the  prohibition  of  the  first  section 
operative  by  punishing  violations  of  its 
provisions.  Now,  the  second  section  does 
not  purport  to  punish  the  act  of  export- 
ing, but  in  express  terms  it  only  punishes 
'  any  shipment,'  thus  affixing  the  construc- 
tion which  we  have  given  to  the  first  sec- 
tion and  causing  it  in  reason  to  be  im- 
possible to  say  that  the  first  section 
simply  prohibits  export  in  the  completed 
sense.  And  this  construction  of  the  second 
section  becomes  irresistible  when  it  is 
observed  that  for  the  purpose  of  prevent- 
ing misconception  the  words  *any  ship- 
ment' are  explained  and  their  meaning 
made  more  emphatic  by  the  declaration 
that  they  constitute  the  act  '  hereby  made 
unlawful,'  thus  again  in  express  terms 
affixing  a  significance  to  the  first  section 
and  confirming  the  meaning  which  we 
have  given  it.'^  See  also  U.  S.  v.  Mesa, 
(1913)  228  U.  S.  533,  33  S.  Ct.  597,  67 
U.   S.    (L.   ed.)    953. 

Meaning  of  arms  and  munitions  of 
war. —  The  words  "arms  or  munitions  of 
war,"  within  the  meaning  of  the  joint 
resolution  of  March  14,  1912,  authorizing 
the  President  by  proclamation  to  prohibit 
the  export  of  arms  or  munitions  of  war  to 
any  American  country  in  which  conditions 


of  domestic  violence  are  found  to  exist, 
embrace  weapons  used  for  the  destruction 
of  life,  together  with  ammunition  and 
equipment  useful  in  connection  with  them, 
and  explosives  and  other  equipment  of  a 
military  character,  or  articles  used  for  the 
construction  of  such  equipment.  The 
articles  which  come  within  the  definition 
of  arms  and  munkions  of  war  are  as  fol- 
lows: "1.  Arms  of  all  kinds,  including 
arms  for  sporting  purposes,  and  their  dis- 
tinctive component  parts.  2.  Projectiles, 
charges,  and  cartrid!ges  of  all  kinds,  and 
their  distinctive  component  parts.  3. 
Powder  and  explosives  specially  prepared 
for  use  in  war.  4.  Gun  mountings,  limber 
boxes,  limbers,  military  wagons,  field 
forges,  and  their  distinctive  component 
parts.  5.  Clothing  and  equipment  of  dis- 
tinctively military  character.  6.  All  kinds 
of  harness  of  a  distinctively  military  char- 
acter. 7.  Saddle,  draft,  and  pack  animals 
suitable  for  use  in  w^ar.  8.  Articles  of 
camp  equipment  and  their  distinctive  com- 
ponent parts.  9.  Armor  plates.  10.  War- 
ships, including  boats,  and  their  distinc- 
tive component  parts  of  such  a  nature 
that  they  can  only  be  used  on  a  vessel  of 
war.  11.  Implements  and  apparatus 
designed  exclusively  for  the  manufacture 
of  munitions  of  war,  for  the  manufacture 
or  repair  of  arms,  or  war  material  for 
use  on  land  or  sea."  (1912)  29  Op.  Atty.- 
Gen.  375. 

The  'exportation  of  saddles,  bridles, 
eanteens  and  carbine  scabbards,  by  mer- 
chants in  the  United  States  to  other  mer- 
chants in  Mexico  falls  within  the  purview 
of  the  President's  proclamation  of  March 
14,  1912,  issued  pursuant  to  the  joint 
resolution  of  the  same  date,  prohibiting 
the  export  of  arms  or  munitions  of  war  to 
that  country.  (1912)  29  Op.  Atty.-Gen. 
394. 

Foodstuffs,  ordinary  clothing,  and  or- 
dinary articles  of  peaceful  commerce,  are 
not  included  in  the  prohibition.  (1912) 
29  Op.  Atty.-Gen.  376. 

Question  of  fact. —  The  question  of 
what  articles  would  be  considered  within 
the  President's  proclamation  of  March  14, 
1912,  issued  pursuant  to  the  joint  reso- 
lution of  the  same  date,  prohibiting  the 
expQrt  of  arms  or  munitions  of  war  to 
Mexico,  is  one  of  fact,  dependent  upon  the 
character  of  the  articles  sought  to  be  im- 
ported. Thus  paper  caps  for  toy  pistols 
could  hardly  be  considered  within  the  pro- 
hibition, whereas  air  rifles  might  well  be 
regarded  within  the  prohibition.  (1912) 
29  Op.  Atty.-Gen.  570. 

The  Talidity  of  this  section  has  been 
recognized  in  the  following  cases:  U.  S. 
V.  Chavez,  (1913)  228  U.  S.  625,  33  S.  Ct. 
596,  57  U.  S.  (L.  ed.)  950;  U.  S.  v.  Mesa, 
(1913)  228  U.  S.  533,  33  S.  Ct.  597,  57 
U.  S.  (L.  ed.)  963;  Talbot t  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1913)  208  Fed.  144,  126 
C.  C.  A.  360. 


IMPORTS  AND  EXPORTS  731 

Sec.  2.  [Punishment  for  violations.]  That  any  shipment  of  material 
hereby  declared  unlawful  after  such  a  proclamation  shall  be  punishable  by 
fine  not  exceeding  ten  thousand  dollars,  or  imprisonment  not  exceeding  two 
years,  or  both.    [37  Stat.  L.  630.] 

See  the  notes  to  the  preceding  section  1  of  this  resolution. 


IMPURE  TEA  IMPORTATION  ACT 

See  Imposts  and  Exports 


INCEST 

See  Penal  Laws 

INCOME  TAX 

See  Internal  Bevenub 


INDIAN  DEPREDATIONS  ACTS 

See  Claims 


INDIANS 

I.   COMMISSIONEB  OP  INDIAN  APFAIRS,  746, 

II.  Officers  of  Indian  Affairs  —  Their  Duties  and  Compensation, 
751. 

III.  Performance   op   Engagements    between    United    States  and 

Indians,  770. 

IV.  Government  and  Protection  op  Indians,  793. 
V.  Government  op  Indian  Country,  805. 

VI.  Indian  Homesteads  and  Allotments  op  Land  in  Severalty,  819. 
VII.  Rights  of  Way  through  Indian  Lands,  893. 
VIII.  Instruction  of  Indians,  905. 

IX.  Traffic  in  Intoxicating  Liquors,  913. 


I.  Commissioner  of  Indian  Affairs,  746. 

R.  S.  462.  Commissioner  of  Indian  Affairs y  746. 

R.  S.  463.  Duties  of  Commissioner,  746. 

R.  S.  464.  Accounts  for  Claims  and  Disbursements,  747. 

R.  S.  465.  RegukUions  Relating  to  Indian  Affairs,  748. 

Act  of  May  17,  1882,  ch.  168,  749. 

Sec,  7.  Staiuies,  etc,  to  Be  Furnished  to  Agents,  etc.,  by  Cowr 
missioner,  749. 

Act  of  July  26,  1892,  ch.  256,  749. 

Sec.  L  Recording  of  Deeds,  etc..  Legalized,  749. 

2.  Records  to  be   Kept   of  AU  Deeds  by  Indians  Requiring 

Approval,  749. 
S.  Seal  for  Indian    Office  —  Copies,    How   Certified  —  Evi- 
dence, 749. 
4'  Certified  Copies  of  Records  to  be  Furnished  —  Fees,  750. 

Act  of  Feb.  27,  1906,  ch.  610,  750. 

Sec.  1.  Private  Secretary  to  Commissioner,  750. 

Act  oj  April  SO,  1908,  ch.  153,  750. 

Sec.  1.  Agent  to  Negotiate  with  Indians,  750. 

Act  of  March  S,  1909,  ch.  263,  751. 

Sec.  1.  Designation  by  Commissioner  of  Employee  to  Sign  Letters, 
751. 

Act  of  March  3,  1911,  ch.  210,  751. 

Sec.  17.  Employee  to  Sign  Approval  of  Secretary  of  Interior  to 
Tribal  Deeds,  etc.,  751. 

Act  of  July  16,  19U,ch.  lU,  751. 

Sec.  1.  AssistarU  Commissioner  of  Indian  Affairs,  751. 

n.  Officers  of  Indian  Affairs  —  Hieir  Duties  and  Compensation,  751. 
R.  S.  2039.  Board  of  Indian  Commissioners,  751. 
R.  S.  2042.  Investigation  of  Contracts,  752. 

R.  S.  2043.  Appointment  of  Indian  Inspectors;  Term  of  Office,  752. 
R.  S.  2044.  Salary  and  Expenses,  752. 
R.  S.  2045.  Powers  and  Duties  of  Inspectors,  752. 

[732] 


INDIANS  733 

R.  S.  2052.  Indian  Agents  —  AppointmentSy  Salaries,  764. 

R.  S.  2053.  Services  of  Certain  Agents   and  Superintendents   to  Be 

Dispensed  with,  764. 
R.  S.  2055.  Indian  Agents  —  Salary,  754. 
R.  &  2056.  Term  of  Office,  764. 
R.  S.  2057.  Bond  of  Indian  Agents,  755. 
R.  S.  2058*  Duties  of  Indian  Agents,  756. 
R.  S.  2059.  Discontiniuince  and  Transfer  of  Agencies,  756. 
R.  S.  2060.  Residence  of  Indian  Agents^  756. 
R.  S.  2061.  Limitation  on  Visits  to  Washington  by  Agents  for  Indians 

in  California,  757. 
R.  S.  2063.  Compensation  for  Extra  Services  Performed  by  Agents  and 

Sub-agents,  767. 
R.  S.  2064.  Acknowledgment  of  Deeds,  etc.,  by  Agents,  757. 
R.  S.  2065.  AppoirUment  of  Indian  SutMigents,  758. 
R.  S.  2066.  Limits  of  Superintendencies,  Agencies,  and  Svb^endes, 

758. 
R.  S.  2067.  Special  Agents  and  Commissioners,  758. 
R.  S.  2068.  Interpreters  to  the  Agencies,  768. 
R.  S.  2069.  Preference  to  Indians  for  Interpreters,  758. 
R.  S.  2073.  Discontinuance  of  the  Offi>ces  of  Agents,  Interpreters,  etc., 

759. 
R.  S.  2074.  No  Person  to  Hold  Two  Offices  —  Leave  of  Absence,  759. 
R.  S.  2075.  Additional  Security,  759. 
R.  S.  2076.  Compensation  Prescribed  to  Be  in  Full,  759. 
R.  S.  2077.  Allowance  for  Traveling  Expenses,  760. 
R.  S.  2078.  Persons  Employed  in  Indian  Affairs  Not  to  Trade  with 

the  Indians,  760. 

Act  of  June  22,  1874,  ch.  389,  760. 

Sec.  10.  Employees,  etc,,  of  United  States  Not  to  Be  Interested  in 
Indian  Contracts,  etc.,  760. 

Act  of  March  3,  1875,  ch.  132,  761. 
Sec.  1.  Number  of  Inspectors,  761. 

Visit  to  and  Examination  of  Agencies,  761. 
10.  Book  of  Expenditures  —  Contents — False  Entries,  761. 

Act  of  Aug.  16,  1876,  ch.  289,  762. 

Sec.  4'  Form  of  Estimates  for  Indian  Appropriations,  762. 

Act  of  May  17,  1882,  ch.  163,  762. 

Sec  1.  Powers  and  Duties  of  Indian  Commissioners,  762. 

Per  Diem  Pay  to  Certain  Clerks,  etc.,  Detailed  for  Special 
Duty  in  Indian  Service,  762. 

Act  of  July  4y  1884,  ch-  180,  762. 

Sec.  6.  Consolidation  and  Abolition  of  Agencies  —  Preference  to 
Indian  Employees,  762. 

Act  of  March  3,  1893,  ch.  209,  763. 

Sec.  1.  Cherokee,  North  Carolina,  Training  School  SuperirUendent 
to  Act  as  Agent  —  Agent  Abolished,  763. 
Repeal  of  Law  Fixing  Compensation  of  Agents,  763. 

Act  of  Aug.  15,  1894,  ch,  290,  763. 

Sec.  10.  Indian  Employees  Preferred,  763. 

Act  of  June  7,  1897,  ch.  3,  763. 

Sec.  1.  Limit  to  Expenditures  for  Employees  at  Agencies,  etc.,  763. 


734  8  FED.  STAT.  ANN.  (2d  Ed.) 

Ad  of  July  1,  1898,  ch.  645,  764. 

See,  1,  Army  Officers  Detailed  as  Indian  Agents,  764. 
Indian  Agents  to  Account  for  Funds,  764. 

Act  of  March  1,  1899,  ch,  SH,  764. 

Sec,  1,  Special  Agents,  etc.  May  Administer  Oaths,  etc,,  764. 

Act  of  April  21,  1904,  ch,  1402,  765. 

Sec.  1,  Special  Bond  for  LHshursing  Offi^cers  of  Large  per  Capita 
Payments,  765. 

Act  of  March  3,  1905,  ch,  1479,  765. 

Sec,  1,  Indian  Inspectors  —  Engineers,  765. 

Act  of  March  1,  1907,  ch,  2285,  765. 

Sec,  1,  Transfer  of  Funds  —  Detail  of  Employees,  765. 
Matrons  to  Teach  Housekeeping,  765. 
Appropriations  for  Salaries,  765. 

Duties  of  Agents  Imposed  on  Superintendent  of  Indian 
Schools  —  Bond  —  Pay,  766. 

Act  of  April  SO,  1908,  ch,  153,  766. 

Seel,  Disbursing  Offi^xrs^  Bonds  —  Acceptance  of   New  Bond — 
Effect  on  Sureties  on  Prior  Bond,  766. 
2.  Farmers  and  Stockmen,  766. 

Act  of  March  4,  1909,  ch.  297,  767. 

Indian  Inspectors  —  Not  Required  to  be  Engineers,  767. 

Act  of  March  3,  1911,  ch,  210,  767. 

Se^,  27,  Annual  Statements  to  be  Made  of  Fiscal  Affairs  of  Indians, 
767. 

Ad  of  Aug,  23, 1912,  ch,  350,  767. 

Sec,  1,  Indian  Office  —  Estimates  for  AH  Personal  Services  to  Be 
Submitted  —  Restriction,  767. 

Act  of  Aug,  24,  1912,  ch,  388,  768. 

Sec,  1,  Secretary  to  Board  of  Indian  Commissioners —  Pay,  768. 

Act  of  June  30,  1913,  ch,  4j  768. 

Sec,  1,  Oaths  of  Employees  in  Indian  Service,  768. 

26.  Bureau  of  Indian  Affairs — System  of  Bookkeeping — Annual 
Report — Allotment  of  Appropriations  Before  Expendi- 
tures —  Estimates,  768. 

Act  of  Aug,  1,  1914,  ch,  221,  769. 

Sec,  1,  Heat  and  Light  for  Employees^  Quarters,  769. 

17,  Five  Civilized  Tribes  —  Superintendent  to  be  Appointed,  769. 

III.  Performance  of  Engagements  between  United  States  and  Indians,  770. 
R.  S.  2079,  No  Future  Treaties  with  Indian  Tribes,  770, 
R.  S.  2080.  Abrogation  of  Treaties,  771. 
R.  S.  2081.  Payment  of  Certain  Annuities  in  Coin,  771. 
R.  S.  2082.  Payment  of  Annuities  in  Goods,  771. 
R.  S.  2083.  Purchase  of  Goods  for  the  Indians,  771. 
R.  S.  2084.  Manner  of  Purchase,  772. 
R.  S.  2085.  Claims  for  Supplies  for  Indians,  772. 
R.  S.  2086.  Modes  of  Paying  Annuities  and  Distributing  Goods,  772. 
R.  S.  2087.  Withholding    of   Annuities    on   Account    of  Intoxicating 

Liquors,  772. 
R.  S.  2088.  Persons  to  Be  Present  at  Delivery  of  Annuities,  773. 
R.  S.  2089.  Mode  of  Disbursements,  773.  • 


INDIANS  735 

R.  S.  2090.  Mode  of  DistrtbvJtian  of  Goods,  773. 

R.  S.  2092.  Restriction    on    Advances    to    Superintendents,    Agents, 

Officers,  etc.,  774. 
R.  S.  2093.  Disposal  of  Proceeds  of  Sales  of  Indian  Lands,  774. 
R.  S.  2094.  Appropriation  of  Moneys  to  Carry  Ovi  Indian  Treaties,  774. 
R.  S.  2095.  Investments  of  Stock  Required  by  Treaties,  774. 
R.  S.  2096.  Investment  of  Proceeds  of  Lands,  774. 
R.  S.  2097,  Misapplication  of  Funds  Belonging  to  the  Indians  Pro^ 

hibited,  775. 
R.  S.  2098.  Indian  Depredations,  How  Paid,  775. 
R.  S.  2100.  Annuities  of  Indians  Hostile  to  United  States,  775. 
R.  S.  2101.  Goods  Withheld  from  Chiefs  Who  Have  Violated  Treaty 

Stipidations,  776. 
R.  S.  2103.  Contracts  with  the  Indians,  776. 
R.  S.  2104.  Payments  under  Contracts  Restricted,  778. 
R.  S.  2105.  Penalty  for  Receiving  Moneys  from  Indians  under  Pro* 

hibited  Contracts;  778. 
R.  S.  2106.  Assignments  of  Contracts  Restricted,  779. 
R.  S.  2107.  Restriction  on  Payments  to  Contractors,  etc.,  Until  Accounts 

and  Vouchers  Submitted,  etc.,  779. 
R.  S.  2108.  Moneys  Due  Incompetent  or  Orphan  Indians,  780. 
R.  S.  2109.  Number  of  Indians  Present  and  Receiving  Food,  etc.,  to 

Be  Reported,  780. 
R.  S.  2110.  Rations  for  Indians,  780. 

Act  of  March  S,  1S7B,  ch.  132,  780. 

Sec.  L  No  Payments  to  Indians  Holding  Any  Captives  Other  than 
Indians,  780. 
g.  Appropriations  for  Indian  Service  Not  to  be  Paid' to  Indians 
at  War  with  United  States,  781. 

8.  Indians  to  be  Required  to  Labor  on  ReservcUions  to  Amount 

of  Supplies  and  Annuities  Distributed,  781. 
4'  Agents  to  Make  Rolls  of  Indians  Entitled  to  Supplies  —  How 
to  Distribute  Supplies,  781. 

6.  Appropriations  far  Indian  Supplies  to  Be  so  Distributed 

as  to  Prevent  Deficiencies,  781. 

7.  Copies  of  Contracts  to  be  Furnished  Before  Payment,  782. 

9.  Bids  far   Supplies,    etc.,   for   Indian   Sermce  —  Certified 

Check,  Draft,  or  Bond  to  Accompany  Bids,  782. 

Act  of  June  10,  1876,  ch.  122,  783. 

Custodian  of  Indian    Trust  Securities  —  Interest,  Certifi,' 
cates  of  Deposit  —  Purchases  —  Sales,  etc.,  783. 

Act  of  Aug.  15,  1876,  ch.  289,  783. 

Sec.  3.  Bids  or  Proposals — Preservation  —  Filing  Abstract,  783, 

Act  of  March  3,  1877,  ch.  101,  783. 

Sec.  1.  Transportation  of  Supplies  by  Wagon,  Indian  Labor,  783. 

Act  of  April  1,  1880,  ch.  41,  784. 

Deposit  of  Indian  Trust  Funds  in  Treasury  —  Interest  and 
Permanent  Appropriation,  784. 

Act  of  May  11,  1880,  ch.  86,  784. 

Sec.  1.  Secretary   of  Interior   May    Purchase   Articles   Made   at 
Indian  Training  Schools,  784. 

Act  of  March  3, 1883,  ch.  Ul,  785. 

Sec.  1.  Proceeds  of  Timber,  etc.,  from  Indian  Reservations  to  B$ 
Covered  in,  etc.,  785. 
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Act  of  July  4,  1884,  ch,  180,  785. 

Sec.  8,  Officers  and  Others  Presenting  False  Vouchers  to  Forfeit 
AU  Claims,  etc.,  785. 
10.  Expense  of  Land  Service  Not  Chargeable  to  Indian  Lands, 
786. 

Ad  of  Aug.  15,  1894,  ch.  290,  786. 

Sec.  4'  Advertisement  and  Contract  before  Appropriations,  786. 

Act  of  June  10,  1896,  ch.  S98,  787. 

Sec.  1.  Officer  of  Government  to  Make  Payments,  etc.,  787. 

Act  of  July  1,  1898,  ch.  545,  787. 

Sec.  7.  Commutation  of  Rations  to  Civilized  Indians,  787, 

Act  of  July  7,  1898,  ch.  571,  787. 

Sec.  1.  Indian  Supplies^  etc,  How  Transported,  787. 

Ad  of  March  1,  1899,  ch.  S24,  787. 

Sec.  8.  Indians   Eighteen    Years  Old  May  Receipt  for  Annuity 
Money,  787. 

Act  of  March  1,  1907,  ch.  2285,  788. 
.    Sec.l.  Appropriations  for  Subsistence —  Use  of  Surplus  —  Report 
—  Stock  Cattle— Treaty  Funds  Excluded,  788. 
Diversion  to  Other   Use  of  Appropriations  for  Employees 

and  Supplies  —  Report^  788. 
Appropriations  for  Supplies  —  When  Available  —  Time  of 
Distribution,  788. 

Act  of  March  2,  1907,  ch.  2523,  789. 

Sec.  1.  Indian  Tribal  Funds  —  Allotment,  etc.,  of^  to  Individual 
Indians,  789. 
2.  Payment  to  Helpless,  etc.,  Indians,  789. 

Act  of  April  SO,  1908,  ch.  153,  789. 

Sec.  1.  Purchase  of  Supplies  for  Indian  Service  to  Be  Advertised  — 
Exception — Irrigation — Indian  Labor,  789. 
Deposit  in  Bank  of  Indian  Moneys  —  Bond,  790. 
Warehouses  for  Goods  for  Indian  Service,  790. 
Supplies  —  Transportation   by  Land   Grant   Railroads  — 
Compensation,  790. 

Act  of  April  4,  1910,  ch.  IJ^O,  791. 

Sec.  1.  Indian   Tribes  —  Annual  Statement  of  Reimbursable  Ac- 
counts, 791. 

Act  of  June  25,  1910,  ch.  4S1,  791. 

Sec.  23.  Indian  Supplies  —  Purchases  under  Regular  Contracts, 
791. 

Act  of  March  3,  1911,  ch.  210,  792. 

Sec.  28.  Judgmerds  to  Indians  —  Payments  —  Accounting,  792. 

Act  of  June  30,  1913,  ch.  4,  792. 

Sec.    1.  Payment  for  Wagon  Transportation  of  Supplies,  792. 
18.  Contracts  as  to   Tribal  Fvmds,  etc.^  Subject  to   Official 
Approval,  792. 

Res.  of  March  4,  1915,  No.  16,  792. 

Appropriations  for  Current  Expenses  Continued,  792 


INDIANS  737 

IV.  Oovermneiit  and  Protection  of  Indians,  7^. 

R.  S.  2111.  Sending  Seditious  Messages—  Penalty,  793. 

R.  S.  21 12.  Carrying  Seditious  Messages  —  Penalty,  793. 

R.  S.  2113*  Correspondence  with  Foreign  Nations  to  Excite  Indians  to 

War—  Penalty,  793. 
R.  S.  2114.  General   Superintendence   by   the    President   over    Tribes 

Removed  West  of  the  Mississippi,  794. 
R.  S.  21 15.  Survey  of  Indian  Reservations,  794. 
R.  S.  21 16.  Purchases  or  Grants  from  Indians,  794. 
R.  S.  2117.  Driving  Stock  to  Feed  on  Indian  Lands,  795. 
R.  S.  2118.  Settling  on  or  Surveying  Lands  Belonging  to  Indians  by 

Treaty,  796. 
R.  S.  21 19.  Protection  of  Indians  Desiring  Civilized  Life,  796. 
R.  S.  2120.  Indians  Trespassing  upon  Lands  of  Civilized  Indians,  797. 
R.  S.  2121.  Suspension  of  Chief  for  Trespass,  797. 
R.  S.  2122.  Sale  of  Buildings  Belmging  to  the  United  States,  797. 
R.  S.  2123.  Sale  of  Lands  mth  Buildings,  797. 
R.  S.  2124.  Penalties,  Haw  Recovered,  798. 
R.  S.  2125.  Proceedings  against  Goods,  798. 
R.  S.  2126.  Burden  of  Proof,  798. 

Act  of  Aug.  9,  1888,  eh.  818,  798. 

.  '^ec.  i.  White  Men  Marrying  Indian   Women    Not  to  Acquire 
Tribal  Rights,  798. 
iB.  Indian  Women  Marrying  Citizens  Become  Citizens,  799.- 
S.  Evidence  of  Marriage  of  White  Men  with  Indian  Women, 
799. 

Ad  of  Feb.  16,  1889,  ch,  172,  799. 

Indians  on  Reservations  May  be  Allowed  to  Cut,  Remove,  etc..  Dead 
Timber,  799. 

Act  of  May  2,  1890,  ch.  182,  800. 

Sec,  S8,  Tribal  Marriages  Valid,  Issue  Legitimate,  800. 

Act  of  June  7,  1897,  ch.  S,  801. 

Sec.  1.  Dead  Timber  May  be  Cut,  etc.,  by  Minnesota  and  Chippewa 
Indians,  801. 
Children  of  White  Man  and  Indian  Woman  to  Have  Rights 
of  Mother,  SOI. 

Act  of  July  1,  1898,  ch.  645,  801. 

Sec.  6.  Property  Not  Required  for   Use  —  Sale  or  Removal,  801 . 

Act  of  March  1,  1907,  ch.  2286,  802. 

Sec.  1.  Property    Not   Required  for    Use  —  Removal,    802. 
Access  to  Records  of  Five  Civilized  Tribes,  802, 

Act  of  March  3,  1911,  ch.  210,  802. 

Sec.  1.  Encouraging  Farming  Industry  Among  Indians  —  Repays 
ment  —  Reuse  of  Fund  —  Report,  802. 

Act  of  June  30,  1913,  ch.  4,  803. 

Sec.  L  Encouraging  Farming  Industry  Among  Indians  —  Repays 
ment  —  Report,  803. 

Act  of  Aug.  1,  19U,  ch.  222^  803. 

Sec.  1.  Irrigation  and  Drainage  of  Indian  Lands  —  Costs  —  Engi- 
neers  —  Report,  803. 
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Hosjntals  — Isolation  and  Quarantine  of  Diseased  Indians^ 

804. 
Incarceration  of  Indians  —  Report,  805. 
Encouragemerd  of  Farming  Industry  Among  Indians  — 

Appropriation  —  Report^  805. 

V.  Qoverament  of  Indian  Country*  805. 

R.  S.  2127.  Sale  of  Cattle,  etc.,  of  the  Indians  by  Agents,  805. 

R.  S.  2132.  ProhUntian  of  Trade  by  the  President,  807. 

R.  S.  2133.  Penalty  for  Trading  mthovt  a  License,  807. 

R.  S.  2134.  Penalty  upon  Foreigners  Entering  Indian  Country  without 

Passports,  808. 
R.  S.  2135.  Prohibited  Purchases  and  Sales,  808. 
R.  S.    467.  Sale  of  Arms,  etc,,  to  Indians  Prohibited,  808. 
R.  S.  2136.  Trading  or  Selling  Arms,  etc.,  in  Any  District. Occupied 

by  Uncivilized  or  Hostile  Indians,  808. 
R.  S.  2137.  Prohibition  of  Hunting  on  Indian  Lands,  809. 
R.  S.  2138.  Penalty  for  Remouing  Cattle  from  Indian  Country,  809. 
R.  S.  2142.  AssavU,  809. 
R.  S.  2143.  Arson,  809. 
R.  S.  2144.  The  Laws  Defining,  etc..  Forgery  and  Depredations  on 

Mails,  Extended  to  Indian  Country,  810. 
R.  S.  2145.  General  Laws  as  to  Punishment  of  Crimes  Extended  to 

Indian  Country,  810. 
R.  S.  2146.  Exceptions  to  the  Operation  of  the  Preceding  Sections,  812. 
R.  S.  2147.  Removal  of  Persons  from  Indian  Country,  812. 
R.  S.  2148.  Penalty  for  Return,  813. 
R.  S.  2149.  Removal  from  Reservations,  814. 
R.  S.  2150.  Employment  of  the  Military  in  Apprehending    Persons 

Violating  the  Law,  814. 
R.  S.  2151.  Detention  of  Persons  Apprehended  by  the  Military,  815. 
R.  S.  2152.  Arrest  of  Absconding  Indians  GuiUy  of  Crime,  815. 
R.  S.  2153.  Executing  Process,  815. 
R.  S.  2154.  Reparation  for  Injured  Property,  816. 
.  R.  S.  2155.  Payment  Where  the  Offender  Is  Unable,  816. 
R.  S.  2156.  Injuries  to  Property  by  Indians,  816. 
R.  S.  2157.  Superintendents,   Agents,   and   Svinigents   Authorized  to 

Take  Depositions,  817. 

Act  of  Aug.  16,  1876,  ch.  289,  817. 

Sec.  5.  Indian  Traders,  How  Appointed,  etc.,  817. 

Act  of  July  4y  1884,  ch-  180,  817. 

Sec.  1.  Sale  of  Cattle  of  Indians  to  Persons  Not  Members  of  Same 
Tribe  Prohibited,  817.     . 

Act  of  March  3,  1901,  ch.  832.  818. 

Sec.  1.  Regulation  of  Tiad:  with  Indians,  818. 

VI.  Indian  Homesteads  and  Allotments  of  Lands  to  Indians  in  Severalty,  819. 

Act  of  March  3,  1876,  ch..  131,  819. 

Sec.  15,  Certain  Indians  Entitled  to  Benefit  of  Homestead  Laws,  819. 
16.  Entries  Heretofore  Made,  Confirmed,  819. 

Act  of  July  4,  1884,  ch.  180,  820. 

Sec.  1.  Further   Application   of  Homestead  Laws   to  Indians  — 
Patented  Lands  Held  in  Trust,  820. 
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Act  of  Feb.  8,  1887,  ch.  119  ("  General  AUotment  Ad''  or  ''  Dawes 
Acf"),  821. 
Sec,    1,  Allotments  on  Reservations — Irrigable  and  Non^rrigable 
Lands  —  Effect  of  Treaty  Provisions,  821. 
£.  Selection  of  AUotments,  823. 

5,  Allotments,  by  Whom  to  Be  Made  —  Certificates,  824. 
4'  Indians  Not  on  Reservations,  etc,,  May  Make  Selection 

of  Public  Lands  —  Fees  of  Land  Officers  to  Be  Paid 
from  Treasury,  825. 

6.  Patents  to  Be  Held  in  Tmst  —  Descent  and  Partition  — 

Purchase  of  UnaJlotted  Lands  —  Disposition  of  Pur- 
chase  Money  —  Confirmation  of  Prior  Occupancy  — 
Preference  as  to  Employees  —  Indians  of  Siletz  Reser- 
vation, 825. 

6,  Citizenship  Rights  to  AUottees  on  Issue  of  Fee  Simple 

Title  —  Restrictions  Removed  —  Jurisdiction  in  Trust 
Patents  Continue  —  Indian  Territory  Not  Included, 
830. 

7,  Secretary  of  Interior  to  Prescribe  Rules  for  Use  of  Waters 

for  Irrigation,  834. 

8,  Act  Not  to  Extend  to  Lands  of  Certain  Tribes,  835. 

9,  Appropriation  for  Surveys,  835. 

10.  Rights  of  Way  for  Railroads,  etc.,  Not  Affected,  835. 

11.  Removal  of  Sovihem  Utes  Not  Affected  by  Act,  835. 

Act  of  Oct.  19,  1888,  ch.  1214,  835. 

Sec.  1.  Acceptance  of  Surrender  of  Land  Patents  from  Indians,  835. 
^.  Indians  May  Surrender  Patents,  and  Receive  AllotmerUs 
in  Severalty,  836. 

Act  of  March  2,  1889,  ch.  422,  836. 

Sec.  1.  Provisions  of  Allotment  Act  Extended  to  Certain  Tribes,  836. 

Act  of  Feb.  28,  1891,  ch,  383,  836. 

Sec.  2.  Existing  Allotments  in  Certain  Cases  to  Be  Augmerded  —  No 
Existing  Approved  AUotment  to  Be  Reduced,  836. 

3.  Leases  of  Allotments,  When  Permitted,  837. 

4.  AUotment  of  Public  Lands  to  Indians  —  PaterUs  —  Officers' 

Fees,  838. 

5.  Determination    of    Descent  —  "  Cherokee    Outlet "    Lands 

Excepted,  839. 

Act  of  March  3,  1893,  ch.  209,  840. 

Sec.  1.  Costs  of  Legal  Contests  by  or  against  Indians  —  One-half 
Fees  —  District  Attorneys  to  Represent  Indians,  840. 

Act  of  Aug.  15,  1894.  ch.  290,  841. 

Sec.  1.  Lease  of  Surplu^s  Lands  of  Tribe,  841. 

Jurisdiction  of  Actions  for  Allotments  —  Parties  —  Judg^ 
ment  —  Appeals,  Ml. 
2.  Service  of  Petition  —  Dist  ict  Attorney  to  Represent  Govern- 
ment—  Failure  to  Plead  —  Claim  to  Be  Established  by 
Proof,  844. 

Act  of  Jan.  26,  1895,  ch.  60,  844. 

Errors  in  Allotments  and  Patents  to  Be  Corrected  —  Carir 
cellation  of  Patents  —  Opening  of  Land  to  SettlemerU,  844. 

Act  of  May  31,  1900,  ch.  598,  845. 

Leases  of  Indian  Lands  of  Disabled  AUoUee,  845. 
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Ad  of  March  3,  1901,  ch.  882,  846. 

Sec.  3,  Condemnation  of  AUoUed  Ijonds  for  Public  Purposes,  846. 

Ad  of  May  27,  1902,  ch,  888,  846. 

Sec,  7.  Sale  by  Heirs  of  Allotted  Lands,  846. 

Ad  of  May  31,  1902,  ch,  946,  847. 

Sec,  1,  State  StatiUes  of  Limitation  Applicable  to  Actions  for  Lands 
Patented  in  Severalty,  847. 

Ad  of  April  21,  1904,  ch.  1402,  847. 

Sec.  1,  Restridions  on  Alienation  of  Lands  Removed,  847. 

Exchange  of  Private  Lands  in  Indian  Reservation,  848. 

Ad  of  March  3,  1905,  ch,  1479,  848. 

Sec.  1.  Leases  of  Allotted  Lands  — Investigation  —  CarweUaiion  — 
Approval,  848. 

Ad  of  June  21,  1906,  ch.  3S04y  849. 

Sec.  1.  Continuing  Alienation  Restridions,  849. 

AUotm^ents  in  Severalty  —  Lands    Not  Liable  for   Prior 

Debts,  849. 
Trust  Funds,  849. 

Interest  on  Funds  Held  for  Minors  —  Disposition,  849. 
Sale  of  Allotted  Lands  —  Disposition  of  Proceeds,  850. 
Nez  Perces  —  Leases  Permitted  —  Certificate,  860. 
Alienation  Restridions  Removed  r-^  Leases  by    Nonresid  nt 
Allottees  —  Lands  of  Minors,  850. 

Ad  of  March  1,  1907,  ch.  2286,  850.  • 

Sec.  1 .  Payment  of  Taxes  from  Share  of  Allottee  in  Tribal  Funds  — 
Restridion,  850. 
Noncompetent  Indians  —  Sale  of  Allotments  —  Proceeds — 
Fee  Title  to  Issue,  851. 

Ad  of  May  29,  1908,  ch.  216,  851. 

Sec.  1.  Indian  Allotments  —  Sale  on  Pdition  of  Allottee  —  Excepted 
Lands  —  Lands  of  Minors,  dc, —  Heirs  to  Have  Fee 
Simple  Title  —  Use  of  Proceeds  —  Patent  to  Purchaser 
—  States  Excepted,  851. 

Ad  of  March  3,  1909,  ch.  263,  852. 

Sec.  1.  Allotments  in  Severalty  —  Lecue  of  Mineral  Lands  —  Regu- 
lations, 852. 
Exchange  of  Lands  Unsuitable  for  Allotment^  dc. —  Restric- 
tion—  Regulations,  852. 
Irrigation  of  Allotted  Lands,  853. 

Ad  of  April  4,  1910,  ch.  I40,  853. 

Sec.  1.  Report  of  Cost  of  Survey  and  Allotment  Work,  853. 

Ad  of  June  25,  1910,  ch.  4SI,  853. 

Sec.  1.  Indian  Trust  Allotments  —  Disposal  to  Heirs  of  Intestate 
Indians  —  Partition  —  Sales,  etc, —  Palents  in  Fee  — 
Proceeds  —  Competency  Certificates  —  Deposit  of  Indian 
Funds  in  Banks  —  Indemnity  Bond,  853. 

2.  Disposal  by  Will  of  Land  Held  under   Trust,    Patent, 

dc. —  Approval  of  Will  —  Effed  —  Sale   of  Land  as 
Issuxince  of  Patent  in  Fee  —  Exceptions,  855. 

3.  Surrender  of  Trust  Allotments  to  Children  —  Conditions^ 

856. 

4.  Leases  of  Trust  Allotments,  856. 


INDIANS  741 

See.    6.  Indiudng  Corweyances  by  Indians  of  Trust  Interests  Unlaw- 
Jul  —  Punishment  for,  856. 

7.  Indian    Reservations  —  Sales   of  Timber    on    Unallotted 

Lands  in,  857. 

8,  Sales  of  Timber  on  Trust  Allotments,  867. 

10.  Indians  in  Washington — Inalienable  Paients  to  Lots  in 

Indian  Villages,  857. 
IS.  Indian   Reservations  —  Power,    cte.,    Sites   in.    May   he 

Reserved,  857. 
H,  Trust  AUoiments  —  Canceling   Patents  in   Power  Sites, 

etc. —  Reimbursing  Indians  —  Lieu  Allotments,  858. 
SI.  National  Forests  —  Allotments  to  Indians  Living   in  — 

Applications,  etc.,  858. 
S£.  Five  Civilized  Tribes  —  TiUe  to  Lands  Deeded  to  Deceased 

Indians,  858. 
SS.  Provisions  Not  Affecting  Osages,  etc.,  859. 

Act  of  March  S,  1911,  ch.  glO,  859. 

Sec.  17.  Deposit  of  Tribal  Funds,  859. 

Act  of  Aug.  1,  191 4y  ch.  222,  859. 

Sec.    1.  Administration  of  Oaths  —  Heirs  of  Deceased  Indians  — 
Witnesses  at  Hearings,  859. 
17.  Five  Civilized  Tribes  —  Contra^  for  Services  in  Relation 
to    Enrollment  —  Interest  on   Funds    Deposited — Per 
Capita  Payments,  860. 

Act  of  March  27,  19U,  ch.  Ifi,  860. 

Five  Civilized  Tribes  —  Drainage  District  —  Payment  of 
Assessm^ents,  860. 

Act  of  April  26,  1906,  ch.  1876  ("  CuHis  Ad,''  or  "  Disposition  of 
Affairs  Ad''),  861. 
Sec.  1.  Five  Civilized  Tribes — Final  Disposition  of  Affairs  — 
Enrollment  Rules,  861. 
2.  Minor  Children — Illegitimate  Children — Paym^rd  to 
Cherokees  —  Equalization  of  Creek  Allotments  Continue 
—  Completion  of  Rolls — Filing  Enrollment  Applica- 
tions Restrided,  862. 

5.  Approved  Roll  of  Creek  Freedmen  —  Cherokee  Freedmen  — 

Choctaw  and  Chickasaw  Freedmen  Homestead  Allotments, 
863. 
4.  Citizens  by  Blood  —  Transfer  to  Roll  of.  Restricted,  864. 

6.  Patents,  etc.,  to  Issue  in  Name  of  Allottee  —  AU  Patents, 

etc.,  Recorded  Convey  Legal  Title  —  Pending  Contests, 
864. 

6.  Removal  of  Principal  Chi^  —  Approval  of  Corweyances 

on  Failure  of  Chief  to  Execute  —  Approval  by  Principal 
Chief  of  Seminoles,  864. 

7.  Segregation  of  Specified  Choctaw  Lands  —  Exceptions  — 

Appraisal  and  Sale  of  Pine  Timber,  dc,  865. 

8.  Land-Office    Records    Transferred   to    Clerk    of    Distrid 

Court  —  Transcripts  —  Fees,  866. 

9.  Payments  to  Loyal  Seminoles  Ratified  —  Recoveries  by 

Individuals  Not  Barred  —  Charles  F.  Winton  —  Claims 
of  Estate  of,  866. 
10.  Tribal   Schools    Transferred  to   Control   of  Secretary  of 
Interior  —  School  Funds  —  Use  of  Remainder  of  Appro- 
priated Funds  —  Use  of  Surplus  Fees,  etc.,  866. 
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Sec,  11.  Tribal  Revenues  to  Be  Collected  by  Special  Officer  —  Pay- 
merit  of  Claims  —  Tribal  Taxes  Abolished  —  Refund  — 
Accounting f  Delivery ^  etCf  of  Tribal  Property  —  Failure 
to  Account  —  Penalty f  867. 

IS.  Choctaw  and  Chicka^a "  Town  Lots  —  Sale  of  Those 
Reserved  for  Mining  Leases  —  Proceeds  —  Forfeiture  far 
Nonpayment  —  Resale  —  Reversion  of  Vacated  Streets, 
etc.,  868. 

IS.  Coal  and  Asphalt  Lands  Reserved  from  Sale,  869. 

14'  Conveyance  to  Ovmer  of  Lands  Reserved  from  AUotmeni 
or  Sale  —  Reversion  —  Railroad  Easements  Not  Affected 

—  Exception  —  Murrow  Indian  Orphans^  Horns  —  Do- 
nation  Patents  to,  Authorized  —  Corweyance  of  Fractional 
Rights  —  Corweyance  of  Other  Lands  —  Description^  869. 

15.  Tribal  Buildings^  etc.,  to  Be  Sold  —  Proceeds  —  Purchases 

by  Municipalities,  870. 

16.  Residus  of  Unallotted,  etc.,  Lands  to  be  Sold  —  Proceeds  — 

Preference  Rights  of  Choctaw  and  Chickasaw  Freedmen 

—  Reversion    and    Sale    on    Nonpayment  —  Sale    of 
Unallotted    Nonmineral,    etc..    Lands  —  Agricultural 

Lands,  871. 

17.  Per  Capita  Distribution  of  Tribal  Funds,  871. 

18.  Jurisdiction  of  Tribal  Suits  —  Set-offs,  871. 

19.  Alienation  Restrictions  —  Lease  of  Other  than  Homestead 

Lands — Prior  Conveyances — Taxes,  872. 
£0.  Leases  by  Full-Blood  Allottees  —  Minors,  etc. —  Leases  to 

Be  Recorded,  873. 
SI.  Lands-  of   Allottees    Dying   Intestate    without    Heirs  — 

Mississippi  Choctaws  —  Claims  of  Heirs,  874. 

22.  Conveyance  of  Inherited  Lands,  874. 

23.  Disposal  of  Property  by  Will  Permitted  —  Restriction,  876. 
24>  Choctaw,  Chickasaw,  and  Seminole  Lands  —  Highways  on 

Section  Lines  —  Damages  —  Expenses  —  Obstruction  of 
Highway  —  Penalty  —  Notice,  877. 
26.  Power  and  Light  Companies  Granted  Rights  of  Way,  etc. 

—  Proceedings,  etc. —  Municipal  Control,  etc. —  Future 
Control  of  Granted  Rights,  878. 

26.  Municipalities  Granted  Additional  Powers  — Improvement 

of  Streets,  etc. —  Special  Assessments  —  Maximum  — 
Issu>e  of  Scrip  or  Certificates  —  Taxation  of  Railroad 
Property  —  Municipal  Assessments  —  Appeid  —  Costs, 
879. 

27.  Tribal  Lands  to  Be  Held  in   Trust  —  Allotments    Not 

Affected,  880. 

28.  Tribal  Governments  Continued  —  Restriction  —  Contracts^ 

880. 

29.  Repeal,  881. 

Act  of  May  27,  1908,  ch.  199  ("  Restrictions  Removal  Act  "),  881. 

Sec.    1.  Five  Civilized  Tribes  —  Status  of  Allotments  —  Alienation 
Restrictions    Removed  —  Restrictions    Continued  —  Re- 
moval by  Secretary  of  the  Interior,  881. 
2..  Leases  of  Restricted  Lands  —  Oil,  Gas,  or  Mining  Purposes 

—  Lands  of  Minors,  883. 

S.  Rolls  of  Citizens  and  Freedmen  Evidence  of  Quantum  of 
Indian  Blood  —  Status  of  Prior  Leases  by  AUoUees  — 
Power  of  Owners  of  Unrestricted  Lands  Over  Oil,  etc., 
Leases,  884. 
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Sec  4,   Unre«trided  Lands  Subject  to  TaxaHon  —  Exemption  from 
Prior  Claims,  887. 
6.  Alienationy  etc.,  of  Restricted  Lands  Void,  887. 

6,  Authority  of  Oklahom^i  Probate  Courts  Over  Minor  AUoir 

tees  —  Local  Agent  of  Interior  Department  for  Estates 
of  Minors  —  Duties  —  Appropriation  —  Restriction  on 
Lands  of  Minors  —  Appropriation  for  Suits  —  Suits 
against  Vendees,  etc.,  of  Town  Lots  —  Conclusion  of 
Investigation  —  Suits  as  to  Title,  etc.,  of  Restricted 
Lands,  887. 

7.  Contests  of  Selections  of  Allotment —  Time  Limited,  890. 
9.  Allottees  —  Restrictions  Removed  by  Death  —  Conveyances 

—  Distribution  of  Estates  of  Indians  of  Half-blood  or 
More  —  In  Case  of  No  Issue  —  Achnowledgment  of 
WiUs,  890. 

10.  Choctaw  and  Chickasaw   Warrants  —  Payment  of  Out- 

standing  —  Payment  to  Holders  for  Valus  —  To  Original 
Payees,  892. 

11.  Seminole  Lands —  Payment  of  Royalties  to  Lessor,  etc. — 

Interest  of  Seminole  Nation  to  Cease  June  30, 1908,  892. 

12.  Deposit  of  Tribal  Allotment  Records  —  Appropriation  for 

Copies  to  Counties  of  Oklahoma,  892. 
14'  Town  Sites  —  Sale  of  Lots  in,  Established  —  Coal  and 
Asphalt  Retained,  892. 

VII.  Rights  of  Way  Through  Indian  Lands,  893. 

Act  of  March  2,  1899,  ch.  374  {''Railroad  Right  of  Way  Ad'*)  893. 
Sec.  L  Rights  of  Way  for  Railways,  etc.,  Through  Indian  Reser-- 
vations,  etc. —  Stations,  893. 
2.  Width  of  Right  of  Way  —  Stations,  894. 

5.  Survey,  and  Proceedings  for  Award  of  Compensation,  894. 
4'  Effect  of  Dilatoriness  in  Construction,  etc.,  895. 

6.  Railroad  Through  Indian  Territory  —  Annu^il  Charge  — 

Rates  —  Transportation  of  Mails,  896. 

6.  Railroad  Rights  on  Public  Lands,  896. 

7.  Regulations,  896. 

8.  Repeal,  896. 

Act  of  March  3,  1901,  ch.  832,  896. 

Sec.  3.  Construction  of  Telegraph  and  Telephone  Lines  Through 
Indian  Lands,  896. 
4-  Opening  Highways  Through  Indian  Lands,  897. 

Act  of  Feb.  28,  1902,  ch.  134,  897. 

Sec.  13.  General  Right  of  Way  to  Railroads,  897. 

14'  Width  —  Stations,  etc. —  Yards,   etc. —  Water  Supply  — 
Changes,  897. 

15.  Damages  —  Maps  —  Appraisement  by  Referees  —  Work 

to  Begin  on  Deposit  of  Award  —  Abandonment  of  Right 
of  Way  — Appeal,  898. 

16.  Anmud  Rental  —  Regulation  of  Freight  and  Other  Charges 

—  Interstate   Transportation  —  Mails,  899. 

17.  Crossings,  etc. —  Referees  —  Condemnation  Proceedings  — 

Limitations  —  Appeal  —  Deposit  of  Compensation  — 
Bond  for  Damages  —  Forfeiture,  900. 

18.  Automatic  Signals  at  Crossings  —  Approval  by  Interstate 

Commerce  Commissioners — Common  Grade  Crossing, 
901.    • 
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Sec,  19.  Notice  of  Intent  to  Use  Signals  at  Crossings  —  Division 
of  Cost,  901. 
£0.  Mortgages,  902. 
gl.  Amendment,  902. 

£2.  General  Extension  of  Privileges  —  Extension  of  Time,  902. 
^3.  Repeals  —  Application  of  Ad,  902. 

Act  of  March  11,  1904,  ch.  605,  903. 

Sec.  1.  Right  of  Way  Through  Indian  Lands  far  Pipe  Lines,  903. 
2.  Amendment  or  Repeal,  904. 

Act  of  March  3,  1909,  ch.  263,  904. 

Sec.  1.  Grant  of  Lands  to  Railroads  in  Indian  Reservations  for 
Reservoirs,  etc. —  Corweyance  of  Lands  —  Restriction  — 
Land  for  Tree  Planting  —  Use  of  Proceeds,  904. 

Act  of  May  6,  1910,  ch.  204,  ^5. 

Acquisition  by  Railways  for  Reservoirs,  etc.,  of  Lands 
Allotted  to  Indians  in  Severalty,  905. 

VIIL    Instruction  of  Indians,  905. 

R.  S.  2071.  President  May  Employ  Instructors  for  Indians,  905. 
R.  S.  2072,  When    Tribes   May   Direct   the   Employment    of    Black- 
smiths,  etc.,  905. 

Act  of  June  23,  1879,  ch.  35,  906. 

Sec.  7.  Detail  of  Army  Officer  for  Indian  Education,  906. 

Act  of  July  31,  1882,  ch.  363,  906. 

Barracks  for  Indian  Training-schools  —  Money  Appropri- 
ated for  Education  Among  Indians  May  Be  Expended 
There,  906. 

Act  of  July  U,  1884,  ch.  180,  906. 

Sec.  9.  Indian  Agents  to  Submit  Census  in  Annual  Reports,  906. 

Act  of  Mardi  2,  1887,  ch.  320,  907. 

Sec.  1.  Annual  Report  of  Expenditure  of  Education  Fund,  907. 

Act  of  March  2,  1889,  ch.  412,  907. 

Sec.  10.  Superintendent  of  Indian  Schools — Appointment — Duties, 
907. 

Act  of  July  IS,  1892,  ch.  164,  908. 

Rules  to  Secure  Attendance  at  Sskools,  908. 

Act  of  March  3,  1893,  ch.  209,  908. 

Sec.  1.  Rations,  etc..  May  Be  Withheld  for  Nonattendance  at  School 
—  Subsistence  Withheld  to  Be  Credited  to  Tribe,  908. 

Act  of  Aug.  15,  1894,  ch.  290,  908. 

Sec.  1.  Equal  Education  to  Those  Taking  Lands  in  Severalty,  908. 

Act  of  Mardi  2,  1896,  ch.  188,  909. 

Sec.  1.  Consent  of  Parent  to  Send  Child  Out  of  State,  etc.,  909. 

Act  of  June  10,  1896,  ch.  398,  909. 

Sec.  1.  Written  Consent  of  Parent  to  Take  PupU  to  Another  State, 
909. 

Act  of  June  7,  1897,  ch,  3,  909. 

Sec.  1.  No  Appropriation  Hereafter  for  Sectarian  Schools,  909, 
Indians  to  Be  Employed  as  Assistant  Matrons,  Farmers, 
etc.,  910. 
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Ad  of  March  »,  1903,  ch.  263,  910. 

Sec.  1.  White  Children  in  Indian  Schools,  910. 

Act  of  April  21,  190A,  ch.  im.  910. 

Sec.  L  DiecorUinuance  of  Schools,  etc.,  910. 

Act  of  June  21,  1906,  ch.  3504,  910. 

Sec.  1.  Rations  to  Mission  Schools  on  Indian  Reservations,  910. 

Ad  of  March  1,  1907,  ch.  2286,  911. 

Sec.  1.  Admission  of  White  Children  to  Indian  Schools  —  Tuition 
Fees  —  Deposit  of  Fees,  911. 

Ad  of  April  SO,  1908,  ch.  153,  911. 

Sec.  1.  Appropriations  —  Expenditure  of — Limitation  per  Capita, 
911. 

Ad  of  March  3,  1911,  ch.  210,  912. 

Sec.  1.  Report  of  Expenditures  at  Schools,  dc,  912. 

Reports  of  Expenditures  for  Agricultural  Experiments,  912. 

Ad  of  Aug.  24,  1912,  ch.  388,  912. 

Sec.  1.  Educational  Leaves  to  Employees  of  Indian  Schools,  912. 

Ad  of  June  30,  1913,  ch.  4,  912. 

Sec.  18.  Osage  Indians  —  Payments  to  Be  Withheld  If  Children 
Not  Placed  in  School,  912. 

IX.  Traffic  in  Intoxicating  Liquors,  913. 

R.  S.  2139,  Penalty  for  Selling  Intoxicating  Liquors  in  Indian  Country 

—  Complaints,  Where  and  How  Made,  913. 
R.  S,  2140,  Power  of  Superintendents,  etc.,  to  Search  for  Concealed 

Liquors,  915. 
R.  S,  2141.  Penalty  for  Setting  Up  Distillery  in  Indian  Country,  917. 

Ad  of  July  4y  1884,  ch.  180,  917. 

Sec.  1.  Persons  in  Army   Prohibited  from  Furnishing  Liquors, 
etc.,  917. 

Ad  of  March  1,  1896,  ch.  145,  917. 

Sec.  8.  Punishment  for  Sale,  etc.,  of  Liquors,  917. 

Ad  of  Jan.  30,  1897,  ch.  109,  919. 

Sec.  1.  Sale,    dc,  of  Intoxicating   Liquors   Further  Prohibited — 
Commitment  on  Convidion,  919. 
£.  Inconsistent  Provisions  Repealed,  923. 

Ad  of  March  1,  1907,  ch.  2285,  923. 

Sec.  1.  Suppression  of  Liquor  Traffic —  Powers  of  Offi/xrs,  923. 

Ad  of  Aug.  24,  1912,  ch.  388,  923. 

Sec.  1.  Sacramental  Win^s  in  Indian  Country  —  Powers  of  Officers, 
923. 

CROSS-REFERENCES 

In  Alaska,  see  ALASKA. 

Indian  Depredations,  see  CLAIMS. 

Offenses  by,  see  PENAL  LAWS. 

Opening  of  Reservations  to  Hamestead  Entries,  see  PUBLIC  LANDS. 

School  Lands  in  Opened  Reservations,  see  PUBLIC  LANDS. 
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I.    OOMMISSIONEB  OF  INDIAN  AFFAIRS 

Sec.  462.  [Commissioner  of  Indian  AfTairs.]  There  shall  be  in  the 
Department  of  the  Interior  a  Commissioner  of  Indian  Affairs,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  who  shall  be  entitled  to  a  salary  of  three  thousand  dollars  a 
year.     [R.  8.] 

Act  of  July  9,  1832,  ch.  174,  4  Stat.  L.  564. 

Sections  462  to  469  constitute  chapter  4  of  title  XI  of  the  ReviBed  Statutes,  "The 
Commissioner  of  Indian  Affairs." 

The  salary  of  the  commissioner  has  been  increased  from  time  to  time.  Five  thousand 
dollars  was  appropriated  for  this  purpose  by  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  March  4,  1915,  ch.  141,  38  Stat.  L.  1031. 

An  assistant  commissioner  was  authorized  by  a  provision  of  the  Act  of  July  16,  1914, 
ch.  141,  I  1,  infra,  p.  761. 

This  section  is  cited  generaUy  in  U.  S. 
p.  Brindle,  (1884)  110  U.  S.  688,  4  S.  Ct. 
180,  28  U.  S.  (L.  ed.)  286. 

Sec.  463.  [Duties  of  Oommissioner.]  The  Commissioner  of  Indian 
Affairs  shall,  under  the  direction  of  the  Secretary  of  the  Interior,  and 
agreeably  to  such  regulations  as  the  President  may  prescribe,  have  the 
management  of  all  Indian  affairs,  and  of  all  matters  arising  out  of  Indian 
relations.     [R.  8,] 

Act  of  July  9,  1832,  ch.  174,  4  Stat.  L.  564;  Act  of  July  27,  1868,  ch.  269,  15  Stat.  L. 
228. 


The  object  of  the  establishment  of  the 
office  of  commissioner  of  Indian  affairs 
was  to  create  an  administrative  agency 
with  broad  powers  adequate  to  the  execu- 
tion of  the  policy  of  the  government,  as 
determined  by  the  Acts  of  Congress,  with 
respect  to  the  Indians  under  its  guardian- 
ship. U.  S.  V.  Birdsall,  (1914)  233  U.  S. 
223,  34  S.  Ct.  512,  58  U.  S.   (L.  ed.)  930. 

The  commissioner,  under  the  direction 
of  the  Secretary  of  the  Interior,  and 
agreeably  to  such  regulations  as  the 
President  may  prescribe,  has  the  manage- 
ment of  Indian  affairs,  and  of  all  matters 
arising  out  of  Indian  relations.  U.  S.  v, 
Brindle,  (1884)  110  U.  S.  688,  4  S.  Ct. 
180,  28  U.  S.   (L.  ed.)   286. 

Action  of  the  President. —  The  action  of 
the  commissioner  of  Indian  affairs  must 
be  presumed  to  be  the  action  of  the 
President.  Belt  v,  U.  S.,  (1879)  15  Ot. 
CI.  92. 

Power  of  Secretary  of  Interior. —  It 
seems  that  the  Secretary  of  the  Interior 
has  power,  under  this  section,  to  super- 
vise and  control  the  management  of  the 
bureau  of  Indian  affairs.  Knight  v.  U.  S. 
Land  Assn.,  (1891)  142  U.  S.  161,  12 
S.  Ct.  258,  35  U.  S.   (L.  ed.)   974. 

The  general  language  of  the  statutes 
makes  it  plain  that  the  authority  con- 
ferred upon  the  commissioner  of  Indian 
affairs  was  intended  to  be  sufficiently 
comprehensive  to  enable  him,  agreeably  to 
the  laws  of  Congress  and  to  the  super- 
vision of  the  President  and  the  Secretary 


of  the  Interior,  to  manage  all  Indian 
affairs  and  all  matters  arising  out  of 
Indian  relations,  with  a  just  regard,  not 
merely  to  the  rights  and  welfare  of  the 
public,  but  also  to  the  rights  and  welfare 
of  the  Indians,  and  to  the  duty  of  care 
and  protection  owing  to  them  by  reason 
of  their  state  of  dependency  and  tutelage. 
Rainbow  v.  Young,  (C.  C.  A.  8th  Clr. 
1908)   161  Fed.  835,  88  C.  C.  A.  653. 

The  commissioner  may  exclude  col- 
lectors from  Indian  agencies  at  times 
when  payments  are  being  made  to  the 
Indians.  This  authority  extends  to  the 
exclusion  of  all  persons  whose  presence 
may  be  detrimental  to  the  peace  and  wel- 
fare of  the  Indians.  Rainbow  v.  Young, 
(C.  C.  A.  8th  Cir.  1908)  161  Fed.  835, 
88  C.  C.  A.  653. 

Power  of  sub-Indian  agentw — ^A  sub- 
Indian  agent  has  no  authority  to  draw 
bills  of  exchange,  or  drafts  upon  the  Sec- 
retary of  the  Interior  so  as  to  charge  the 
United  States.  Jackson's  Case,  (1865)  1 
Ct.  CI.  260,  folloiced  in  Fremont's,  etc., 
Case,  (1866)  2  Ct.  CI.  461. 

But  where  the  sub-agent  gives  notice 
in  advance  of  the  course  that  he  will 
pursue  and  it  is  approved  by  the  commis- 
sioner of  Indian  affairs,  such  approval 
operates  as  a  complete  ratification  and 
renders  his  acts  binding  as  though  he 
had  possessed  original  authority.  Belt's 
Case,  (1879)   15  Ct.  CI.  92. 

Signature  to  order.— An  order  directing 
advertisements  for  proposals  for  supplies 
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may  be  said  to  come  from  the  Secretary 
of  the  Interior,  as  the  head  of  the  depart- 
ment, when  signed  by  the  commissioner 
.  of  Indian  affairs  alone.  U.  S.  v,  Odeneal, 
(1882)   10  Fed.  616. 

Regulations  regarding  adoption  into 
Indian  tribe.— A  regulation  of  the  Depart- 
ment ol  the  Interior,  that  the  adoption  of 
a  person  into  an  Indian  tribe  must  be 
approved  by  the  Indian  office  to  be  valid, 
can  hardly  be  said  to  be  beyond  the  power 
of  that  department  to  adopt,  in  view  of 
the  provision  of  this  section  that  the 
"  Commissioner  of  Indian  Affairs  shall, 
under  the  direction  of  the  Secretary  of 
the  Interior,  and  agreeably  to  such  regu- 
lations as  the  President  may  prescribe, 
have  the  management  of  all  Indian  affairs, 
and  of  all  matters  arising  out  of  Indian 
relations."  U.  S.  v.  Hitchcock,  (1907) 
205  U.  S.  80,  27  S.  Ct.  423,  61  U.  S. 
(Ll  ed.)  718,  affirming  (1905)  26  App. 
Gas.  (D.  C.)  290. 

Rules  and  regulations  of  the  Indian 
Department — The  courts  will  take  judi- 
cial notice  of  the  rules  and  regulations 
of  the  Indian  Department.  Promulgated 
by  authority  of  law,  they  have  the  force 
and  effect  of  statutes.  Bridgeman  v.  U. 
S.,  (C.  C.  A.  9th  Cir.  1905)  140  Fed.  677, 
72  C.  C.  A.  145. 

Establishing  court  of  Indian  offenses. — 
Under  the  general  power  conferred  by  this 
section  and  R.  S.  sec.  465  {infra,  p.  748), 
and  the  treaty  of  1855,  whereby  the 
Umatilla  Indians  engaged  to  submit  to 
rules  prescribed  by  the  United  States  for 
their  government,  the  President  is  au- 
thorized to  establish  an  Indian  court  and 
police  force  for  such  tribe  and  define 
and  prescribe  the  punishment  for  Indian 
offenses.  Such  power  may  be  exercised 
through  the  Secretary  of  the  Interior, 
who  is  charged  with  the  supervision  of 
the  public  business  relating  to  the  Indians. 
U.  S.  V.  Clapox,  (1888)  35  Fed.  577. 

Punishment  of  Indians.— Though  the 
Indians  are  the  wards  of  the  United 
States,  acting  through  executive  officers 


pursuant  to  regulations  promulgated 
under  the  authority  of  the  President,  pur- 
suant to  this  section  and  R.  S.  sec.  465 
{infra,  p.  748),  yet  in  the  absence  of  such 
regulations  defining  what  conduct  of 
Indians  shall  be  deemed  reprehensible 
and  subject  them  to  correction,  it 
does  not  rest  in  executive  discretion  to 
administer  corrective  punishment  as  to 
members  of  a  tribe  having  a  treaty  with 
the  United  States  covenanting  that  bad 
Indians  shall  not  be  punished  by  the 
United  States  except  pursuant  to  laws 
defining  their  offenses  and  prescribing  the 
punishments  therefor.  In  re  By-A-Lil-Le, 
(1909)    12  Ariz.  150,  100  Pac.  450. 

An  attempt  of  the  Secretary  of  War  to 
establish  an  Indian  reservation  would  be 
futile,  as  such  action  would  by  virtue  of 
this  section  be  a  plain  encroachment  of 
the  prerogative  of  another  department  of 
the  government.  Northern  Pac.  R.  Co.  v. 
Mitchell,  (E.  D.  Wash.  1913)  208  Fed. 
469. 

This  section  is  quoted  in  Leecy  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1911)  190  Fed.  289,  111 
C.  C.  A.  254,  wherein  it  was  held  that 
the  section  conferred  no  authority  upon 
the  Secretary  of  the  Interior  to  withdraw 
certain  .lands  in  question  from  allotment. 

Act  of  July  9,  1832. —  Under  the  Act  of 
1832,  from  which  this  section  was  in  part 
drawn,  the  commissioner  was  under  the 
direction  of  the  Secretary  of  War.  Regu- 
lations made  by  the  President  were  made 
through  the  War  Department,  and  a  rule 
of  the  Secretary  of  War  was  presumed  to 
have  received  the  assent  of  the  President 
and  to  be  his  regulation.  (1848)  5  Op. 
Atty.-Gen.  36. 

Act  of  July  27,  1868.— The  Act  of  1868, 
from  which  this  section  was  in  part  drawn, 
transferred  the  case  of  the  Indians  from 
the  Treasury  Department  to  that  of  the 
Interior.  U.  S.  v.  Boyd,  (1895)  68  Fed. 
677. 

Regulation  of  traffic  in  intoxicating 
liquors. —  See  the  notes  under  section 
2139,  infra,  p.  913. 


Sec.  464.  [Accounts  for  daains  and  disbursements.]  All  accounts  and 
vouchers  for  claims  and  disbursements  connected  with  Indian  affairs,  shall 
be  transmitted  to  the  Commissioner  for  administrative  examination,  and 
by  him  passed  to  the  proper  accounting  officer  of  the  Department  of  the 
Treasury  for  settlement.    [R,  8.] 

Act  of  July  9,  1832,  ch.  174,  4  Stat.  L.  5«4. 


The  accounts  of  a  special  receiver  and 
superintendent  appointed  to  assist  the 
special  commissioner  in  disposing  of  lands 
ceded  by  the  Indians  to  the  United  States 
in  trust,  to  survey,  manage,  and  sell  the 
same,  relate  to  and  are  connected  with 
Indian  affairs  and  must  be  transmitted 
to  the  commissioner  of  Indian  affairs  for 
examination.  U.  S.  v.  Brindle,  (1884) 
110  U.  S.  688,  4  S.  Ct.  180,  28  U.  S. 
(L.  ed.)  286. 


Claim  for  damages  for  breach  of  con- 
tract.—  Under  a  similar  provision  in  the 
Act  of  1832,  from  which  this  section  was 
drawn,  the  Attorney-General  held  that  the 
commissioner  had  no  jurisdiction  of  a 
claim  for  damages  for  breach  of  a  contract 
with  the  government  to  emigrate  Indians, 
occasioned  by  the  interference  of  the 
officers  of  the  government  in  such  emi- 
gration.    (1847)   4  Op.  Atty.-Gen.  626. 

Administrative   examination* — The   ad> 
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minifltratiTe  examination  of  the  claims  of 
Indians  for  property  taken  in  violation  of 
treaty  obligations  rests  in  the  first  in- 
stance with  the  Interior  Department.  But 
the   administrative    examination    by    the 


Secretary  of  the  Interior  in  such  cases 
is  not  conclusive  upon  the  accounting 
officers.  Byrd  i?.  U.  S.,  (1909)  44  Ct.  CL 
498. 


Sec.  465.  [Begulations  relating  to  Indian  affairs.]  The  President  may 
prescribe  such  regulations  as  he  may  think  fit  for  carrying  into  effect  the 
various  provisions  of  any  act  relating  to  Indian  affairs,  and  for  the  settle- 
ment of  the  accounts  of  Indian  affairs.    [R.  S.] 


Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  738. 


Regulations  to  be  consistent  with  exist- 
ing statutes. — "The  authority  of  the 
President  to  make  regulations  is  subject 
to  the  condition,  necessarily  implied,  that 
they  must  be  consistent  with  the  statutes 
which  have  been  enacted  by  Congress,  and 
must  be  in  execution  of,  and  supple- 
mentary to,  but  not  in  conflict  with,  the 
statutes."  Romero  v.  U.  S.,  (1889)  24 
Ct.  CI.  331,  holding  that  re^nilations  made 
by  the  Pl-esident  in  regard  to  Indian 
agents  cannot  be  construed  to  lengthen  a 
term  of  office  limited  by  the  Constitution 
nor  to  give  to  one  whose  commission  has 
expired  by  such  limitation  the  salary  of 
an  office  declared  by  the  statutes  to  be  in 
abeyance,  because  of  the  expiration  of  the 
term  of  the  incumbent  thereof. 

Force  of  regulations.— Regulations  when 
made  have  the  force  of  statutory  enact- 
ments. U.  S.  V,  Eaton,  (1892)  144  U.  S. 
677,  12  S.  Ct.  764,  36  U.  S.  (L.  ed.)  591; 
Wilkins  v.  U.  S.,  (C.  C.  A.  3d  Cir.  1899) 
96  Fed.  837,  37  C.  C.  A.  588;  U.  S.  v, 
Thurston  County,  (C.  C.  A.  8th  Cir.  1906) 
143  Fed.  287,  74  C.  C.  A.  425. 

And  such  regulations  are  obligatory  on 
all  the  departments.  (1848)  5  Op.  Atty.- 
Gen.  36. 

Payment  of  treaty  money  to  Indians.— 
The  payment  of  money  due  from  the  gov- 
ernment to  Indians,  by  force  of  treaty, 
falls  within  the  reason  and  object  of  the 
power  of  regulation  invested  in  the  Presi- 
dent     (1848)   5  Op.  Atty.-Gen.  36. 

Establishing    reservation.—"  The    very 


extensive  powers  given  to  the  President 
by  R.  S.  sees.  462-465  in  the  management 
of  Indian  affairs  might  weU  be  held  to  in- 
clude the  power  to  establish  a  reservation, 
if  there  were  no  other  acts  in  relation  to 
the  matter."  U.  S.  v.  Leathers,  (1879)  6 
Sawy.  17,  26  Fed.  Cas.  No.  15,581; 
(1882)    17  Op.  Atty.-Gen.  260. 

Rules  to  effectuate  treaty.-— A  treaty 
with  the  Indians  is  an  "  act "  or  law 
"  relating  to  Indian  affairs,"  and  imder 
this  section  the  President  has  power  to 
prescribe  a  rule  for  carrying  the  same 
into  effect  and  such  power  may  be  exer- 
cised through  the  proper  instrumentality 
—  the  Secretary  of  the  Interior.  U.  «.  v. 
Clapox,  (D.  C.  Ore.  1888)   35  Fed.  575. 

Bond  of  Indian  agents. —  R.  S.  sec.  2057 
( infra,  p.  755 )  requires  Indian  agents  "  to 
give  bonds  in  such  penalties  and  with  such 
security  as  the  President  or  Secretary  of 
the  Interior  may  require."  Under  that 
section  and  the  present  R.  S.  sec.  46&  the 
President  and  the  Secretary  of  the  Interior 
are  given  the  authority  to  determine  the 
character  of  the  bond,  both  as  to  its 
penalty  and  the  nature  and  condition  of 
its  obligation.  U.  S.  Fidelity,  etc.,  Co.  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1907)  150  Fed. 
550,  80  C.  C.  A.  446. 

Establishing  court  of  Indian  offenses.— 
See  note  to  R.  S.  sec.  463,  supra,  p.  746. 

Punishment  of  Indians. — -See  note  to 
R.  S.  sec.  463,  supra,  p.  746. 

Regulation  of  liquor  traffic. —  See  the 
notes  under  R.  S.  sec.  2139,  infra,  p.  913. 


S.  S.  sec  466.    This  section  was  as  follows: 

**  Sec.  466.  The  Secretary  of  the  Interior  shall  prepare  and  cause  to  be  puUlished 
such  regulations  as  he  may  deem  proper,  prescribing  the  manner  of  presenting  claims 
arising  under  laws  or  treaty  stipulations,  for  compensation  for  depredations  committed 
by  the  Indians,  and  the  degree  and  character  of  the  evidence  necessary  to  support  such 
claims;  he  shall  carefully  investigate  all  such  claims  as  may  be  presented,  subject  to 
the  regulations  prepared  by  him ;  and  no  payment  on  account  of  any  such  claims  shall 
be  made  without  a  specific  appropriation  therefor  by  Congress."  Act  of  May  2"9,  1872, 
ch.  233,  17  Stat.  L.  190. 

It  was  superseded  by  the  Act  of  March  3,  1891,  eh.  583,  26  Stat.  L.  851,  given  under 
the  title  Claims,  vol.  2,  p.  229. 


The  following  cases  construed  R.  S.  sec. 
466,  and  similar  prior  statutes:  Leighton 
V.  U.  S.,  (1896)  161  U.  S.  291,  16  S.  Ct. 
495,  40  U.  S.  (L.  ed.)  703;  Corralitos  Co. 
f.  U.  S.,  (1900)  178  U.  S.  280,  20  S.  Ct. 
941,  44  U.  S.    (L.  ed.)    1069;   Nesbitt  v. 


46  U.  S.  (L.  ed.)  1100;  Leighton  1^.  U.  S., 
(1894)  29  Ct.  CI.  288;  Love  v.  U.  S., 
(1894)  29  Ct.  CI.  332;  Stone  v.  U.  S., 
(1894)  29  Ct.  CI.  Ill;  Hegwer  v.  U.  S., 
(1865)  30  Ct.  CI.  405;  Brown  1?.  U.  S., 
(18!)7)    32   Ct.   CI.  432;   Ayres  v.  U.   S., 


U.  S.,  (1902)  186  U.  S.  153,  22  S.  Ct.  805,        (1899)  35  Ct.  CI.  26. 
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fi.  S.  sec.  467,  relating  to  the  sale  of  arms,  etc.,  to  Indians,  is  given  infra,  p.  808. 
R.  S.  sees.  468,  469,  relating  to  reports  of  the  commissioner,  were  repealed  by  the  Act 
of  June  25,  1910,  ch.  431,  §  19,  36  Stat.  L.  860,  and  are  noted  infra,  p.  768. 


Sec.  7.  [Statutes,  etc.,  to  be  furnished  to  agents,  etc.,  by  Commis- 
sioner.] That  it  shall  be  the  duty  of  the  Commissioner  of  Indian  Affairs 
to  cause  to  be  compiled  and  printed  for  the  use  of  Indian  Agents  and 
inspectors  the  provisions  of  the  statutes  regulating  the  performance  of 
their  respective  duties,  and  also  to  furnish  said  officers  from  time  to  time 
information  of  new  enactments  upon  the  same  subject.     [22  Stat.  L.  88.] 

The  above  section  7  is  from  the  Indian  Appropriation  Act  of  May  17,  1882,  ch.  163. 


▲n  act  to  legalise  the  deed  and  other  records  of  the  Office  of  Indian 
Affairs,  and  to  provide  and  authorize  the  use  of  a  seal  by  said  office. 

[Act  of  July  26,  1892,  ch.  256,  27  Stat.  L.  272.] 

Sec.  1.  [Recording  of  deeds,  etc.,  legalized.]  That  the  recording  of 
all  deeds  and  papers  heretofore  made  and  done  in  the  office  of  the  Com- 
missioner of  Indian  Affairs  be,  and  is  hereby,  confirmed,  approved,  and 
legalized;  and  said  record  heretofore  made  shall  be  deemed,  taken,  and 
held  to  be  good  and  valid  and  shall  have  all  the  force  and  effect  and  be 
entitled  to  the  same  credit  as  if  it  had  been  made  in  pursuance  of  and  in 
conformity  to  law.  But  shall  have  no  effect  whatever  upon  the  validity 
or  invalidity  of  the  deed  or  paper  so  recorded,  and  shall  be  no  evidence  of 
constructive  notice  to  any  persons  not  actually  knowing  the  contents.  [27 
Stat.  L.  272.] 

The  deed  records  legalized  by  this  Act  begin  in  1825.  These  deeds  show  the  transfer 
of  lands  granted  to  individual  Indians  under  the  several  treaties  since  1817  whenever 
a  restriction  was  made  that  the  lands  should  not  be  sold  without  the  consent  of  the 
President;  also  the  transfer  of  those  lands  allotted  to  individual  Indians,  the  patent 
for  which  contained  a  similar  restrictive  clause  upon  the  sale  of  the  land.  The  other 
records  referred  to  are  of  the  current  correspondence  of  the  office,  of  treaties  before 
ratification,  of  contracts  made  with  special  attorneys  (R.  S.  sees.  2103-2106),  and  of 
similar  papers.  Some  of  these  records  run  back  to  1800  and  a  few  even  prior  to  that 
date,  when  the  office  was  under  the  War  Department,  but  it  was  not  until  the  year 
1824  that  a  regular  record  of  ail  the  correspondence  of  the  office  was  inaugurated  and 
kept  up.    Compilers*  note  2  8upp.  R.  8.  51. 

Sec.  2.  [Records  to  be  kept  of  all  deeds  by  Indians  requiring  approval.] 

That  the  Commissioner  of  Indian  Affairs  is  hereby  empowered  and  directed 
to  continue  to  make  and  keep  a  record  of  every  deed  executed  by  any 
Indian,  his  heirs,  representatives,  or  assigns,  which  may  require  the  approval 
of  the  President  of  the  United  States  or  of  the  Secretary  of  the  Interior, 
whenever  such  approval  shall  have  been  given,  and  the  deed  so  approved 
returned  to  said  office.    [27  Stat.  L.  273.] 

Sec.  3.  [Seal  for  Indian  Office  —  copies,  how  certified  —  evidence.] 

That  the  Commissioner  of  Indian  Affairs  shall  cause  a  seal  to  be  made  and 
provided  for  the  said  office,  with  such  device  as  the  President  of  the  United 
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States  shall  approve,  and  copies  of  any  public  documents,  records,  books, 
maps,  or  papers  belonging  to  or  on  the  files  of  said  office,  authenticated  by 
the  seal  and  certified  by  the  Commissioner  thereof,  or  by  such  officer  as  may, 
for  the  time  being,  be  acting  as  or  for  such  Commissioner,  shall  be  evidence 
equally  with  the  originals  thereof.     [27  Stat.  L.  273.] 

Copies  of  department  records  are  made  legal  evidence  by  R.  S.  see.  882,  given  under 
the  title  Evidence. 

A  seal  is  essential  to  make  copies  ad-  ford,  (Tex.  Giv.  App.  1015)  174  S.  W. 
missible  in  evidence.     Newsom  v.  Lang-       1036. 

Sec.  4.  [Certified  copies  of  records  to  be  fxumished — fees.]  That  the 
Commissioner  of  Indian  Affairs  shall  have  the  custody  of  said  seal,  and 
shall  furnish  certified  copies  of  any  such  records,  books,  maps,  or  papers 
belonging  to  or  on  the  files  of  said  office,  to  any  person  applying  therefor 
who  shall  comply  with  the  requirements  of  said  office,  upon  the  payment 
by  such  parties  at  the  rate  of  ten  cents  per  hundred  words,  and  one  dollar 
for  copies  of  maps  or  plats,  and  the  additional  sum  of  twenty -five  cents 
for  the  Commissioner's  certificate  of  verification,  with  the  seal  of  said 
office ;  an4  one  of  the  employes  of  said  office  shall  be  designated  by  the  Com- 
missioner as  the  receiving  clerk,  who  shall  give  bond  in  the  sum  of  one 
thousand  dollars,  and  the  amounts  so  received  shall,  under  the  direction 
of  the  Commissioner,  be  paid  into  the  Treasury  of  the  United  States;  but 
fees  shall  not  be  demanded  for  such  authenticated  copies  as  may  be  required 
by  the  officers  of  any  branch  of  the  Government  or  by  any  Indian  who  shall 
satisfy  the  Commissioner  by  satisfactory  legal  evidence  that  he  or  she  is 
not  able,  by  reason  of  poverty,  to  pay  such  fees,  nor  for  such  unverified 
copies  as  the  Commissioner  in  his  discretion  may  deem  proper  to  furnish. 
[27  Stat.  L.  273.] 


[Sec.  1.]  [Private  Secretary  to  Commissioner.]  •  •  •  For  salary 
of  private  secretary,  now  appropriated  for  as  confidential  clerk  in  office 
of  Commissioner  of  Indian  Affairs  at  the  rate  of  one  thousand  eight  hun- 
dred dollars  per  annum.     [34  Stat.  L.  36.] 

This  ifi  from  the  Urgent  Deficiencies  Appropriation  Act  of  Feb.  27,  1906,  ch.  510. 
A  like  appropriation  was  made  by  the  Act  of  March  4,  1916,  ch.  141,  38  Stat.  L. 
1031. 


[Sec.  1.]  [Agent  to  negotiate  with  Indians.]  •  •  •  .  That  the  Com- 
missioner of  Indian  Affairs  is  hereby  authorized  to  send  a  special  Indian 
agent,  or  other  representative  of  his  office,  to  visit  any  Indian  tribe  for  the 
purpose  of  negotiating  and  entering  into  a  written  agreement' with  such 
tribe  for  the  commutation  of  the  perpetual  annuities  due  under  treaty 
stipulations,  to  be  subject  to  the  approval  of  Congress;-  and  the  Commis- 
sioner of  Indian  Affairs  shall  transmit  to  Congress  said  agreements  with 
such  recommendations  as  he  may  deem  proper.    [35  Stat.  L.  72.] 

This  is  from  the  Indian  Appropriation  Act  of  April  30,  1908,  ch.  153. 
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[Sec.  1.]  [Designation  by  Commissioner  of  employee  to  sign  letters.] 

That  hereafter  the  Commissioner  of  Indian  Affairs,  with  the  approval  of 
the  Secretary  of  the  Interior,  may  designate  an  employee  of  the  Indian 
OflSce  to  sign  letters  of  that  oflSce  requiring  the  signature  of  the  commis- 
sioner or  assistant  commissioner,  and  all  signatures  of  such  employee  while 
acting  under  such  designation  shall  have  the  same  force  and  effect  as  if 
made  by  said  commissioner  or  assistant  commissioner.     [35  Stat.  L.  783,] 

This  18  from  the  Indian  Appropriation  Act  of  March  3,  1009,  ch.  263. 


Seo.  17.  [Employee  to  sign  approval  of  Secretary  of  Interior  to  tribal 
deeds,  etc.]  •  •  •  That  the  Secretary  of  the  Interior  be,  and  he  is 
hereby,  authorized  to  designate  an  employee  or  employees  of  the  Depart- 
ment of  the  Interior  to  sign,  under  the  direction  of  the  Secretary,  in  his 
name  and  for  him,  his  approval  of  tribal  deeds  to  allottees,  to  purchasers 
of  town  lots,  to  purchasers  of  unallotted  lands,  to  persons,  corporations,  or 
organizations  for  lands  reserved  to  them  under  the  law.  for  their  use  and 
benefit,  and  to  any  tribal  deeds  made  and  executed  according  to  law  for 
any  of  the  Five  Civilized  Tribes  of  Indians'  in  Oklahoma.  [36  Stat.  L. 
1069.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1911,  ch.  210. 
Provisions  somewhat  similar  were  made  by  the  Act  of  Feb.  25,  1903,  ch.  765,  f  1, 
32  Stat.  L.  891. 


[Seo.  1.]  [Assistant  Commissioner  of  Indian  Affairs.]  •  •  *  Indian 
Office:  •  •  •  ;  assistant  commissioner,  $3,500;  second  assistant  com- 
missioner who  shall  also  perform  the  duties  of  chief  clerk,  $2,750.  [38 
Stat.  L.  490.] 

This  is  from  the  Legislative^  Executive,  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 

Provisions  somewhat  similar  appear  annually. 

The  Act  of  March  4,  1915,  ch.  141,  38  Stat.  L.  1031,  provides  for  an  assistant  com- 
missioner, a  chief  clerk,  and  various  other  employees. 


n.    OFFIOEBS  OF  INDIAN  AFFAIRS  —  THEIB  DUTIES  AND 

COMPENSATION 

Sec.  2039.  [Board  of  Indian  oommissioners.]  There  shall  be  a  board 
of  Indian  commissioners,  composed  of  not  more  than  ten  persons,  appointed 
by  the  President  solely,  from  men  eminent  for  intelligence  and  philan- 
thropy, and  who  shall  serve  without  pecuniary  compensation.    [R.  S.] 

Act  of  April  10,  1869,  ch.  16,  16  Stat,  L.  40;  Act  of  July  15,  1870,  ch.  296,  16  Stat.  L. 
360. 

Sections  2039  to  2157  of  the  Revised  Statutes  constitute  title  XXVIII,  "Indians," 
Sections  2039  to  2078  of  this  title  constitute  chapter  1,  "  Officers  of  Indian  affairs; 
their  duties  and  compensation." 

Act  of  April  lo,  1869.—  The  Act  of  lion  dollars  to  enable  the  President  to 
1869,  above  noted,  appropriated  two  mil-      maintain  peace  among  the  Indian  tribes. 
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to  promote  their  ciyilixation,  to  relieve  board  of  commiBsioners,  who  might,  under 

their  necessities,  and  to  bring  them  upon  his  direction,  exercise  joint  control  with 

reservations.      In    order    to    enable    the  the  Secretary  of  the  Interior  over  the  dia- 

President  to  execute  the  powers  thus  con-  bursement  of  such  appropriation.    Ryan  r. 

ferred,  he  was  authorized  to  appoint   a  U.  S.,  (1872)   8  Ct.  CI.  265. 

S.  S.  sec.  3040.  This  section  was  as  follows: 

"Sec.  2040.  The  board  of  commissioners  mentioned  in  the  preceding  section  shall 
have  power  to  appoint  one  of  their  own  number  as  secretary,  who  shall  be  entitled  to 
such  reasonable  compensation  as  the  board  may  designate,  payable  from  any  moneys 
appropriated  for  the  expenses  of  the  board." 

Act  of  July  15,  1870,  ch.  296,  16  Stat.  L.  360. 

It  was  superseded  by  the  Act  of  Aug.  24,  1912,  ch.  388,  f  1,  infra,  p.  768,  relating  to 
the  employment  of  a  secretary. 

S.  S.  sec.  204X.  This  section  was  as  follows: 

*'Sbc.  2041.  The  board  of  commissioners  mentioned  in  section  two  thousand  and 
thirty-nine  shall  supervise  all  expenditures  of  money  appropriated  for  the  benefit  of 
Indians  within  the  limits  of  the  United  States;  and  shall  inspect  all  goods  purchased 
for  Indians,  in  connection  with  the  Ck>mmis8ioner  of  Indian  Affairs,  whose  duty  it  shall 
be  to  consult  the  commission  in  making  purchases  of  such  goods."  Act  of  July  15, 
1870,  ch.  296,  16  Stat.  L.  360. 

It  was  superseded  by  the  Act  of  May  17,  1882,  ch.  163,  S  1,  infra,  p.  762. 

Sec.  2042.  [investigation  of  contracts.]  Any  member  of  the  board  of 
Indian  commissioners  is  empowered  to  investigate  all  contracts,  expendi- 
tures, and  accounts  in  connection  with  the  Indian  service,  and  shall  have 
access  to  all  books  and  papers  relating  thereto  in  any  (Jovernment  office; 
but  the  examination  of  vouchers  and  accounts  by  the  executive  committee 
of  said  board  shall  not  be  a  prerequisite  of  payment.    [B.  8.] 

Act  of  May  29,  1872,  ch.  233,  17  Stat.  L.  186. 

Sec.  2043.  [Appointment  of  Indian  inspectors;  term  of  office.]  There 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  a  sufficient  number  of  Indian  inspectors,  not  exceeding  five  in 
number,  to  perform  the  duties  required  of  such  inspectors  by  the  provisions 
of  this  Title.  Each  inspector  shall  hold  his  office  for  four  years,  unless 
sooner  removed  by  the  President.     [B.  8.] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  463. 

The  number  of  inspectors  was  reduced  to  three  by  the  Act  of  March  3»  1875,  ch.  132, 
infra,  p.  761. 

Other  provisions  relating  to  inspectors  were  made  by  the  Act  of  March  3,  1905,  ch. 
1479,  §  1,  infra,  p.  765,  and  the  Act  of  March  4,  1909,  ch.  297,  §  1,  infra,  p.  767. 

A  provision  of  the  Act  of  June  28,  1898,  ch.  517,  §  27,  30  Stat.  L.  504,  authorizing 
the  location  of  an  inspector  in  the  Indian  Territory,  together  with  an  Act  of  May  27, 
1902,  ch.  888,  32  Stat.  L.  247,  fixing  the  compensation  of  said  inspector,  were  super- 
seded by  the  admission  of  the  Indian  Territory  as  a  part  of  the  state  of  Oklahoma, 
pursuant  to  an  Act  of  June  16,  1906,  ch.  3335,  34  Stat.  L.  267. 

Sec.  2044.  [Salary  and  ezpenses.]  Each  inspector  shall  receive  an 
annual  salary  of  three  thousand  dollars  and  his  necessary  traveling 
expenses,  not  exceeding  ten  cents  a  mile  for  actual  travel  while  in  the  dis- 
charge of  his  duty,  a  statement  of  which  expenses  as  to  each  inspector  shall 
accompany  the  annual  report  of  the  Secretary  of  the  Interior.     [B,  8.] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  463. 
See  the  notes  to  the  preceding  R.  S.  sec.  2043. 

Sec.  2045.  [Powers  and  duties  of  inspectors.]  Each  Indian  superin- 
tendency  and  agency  shall  be  visited  and  examined  as  often  as  twice  a  year 
by  one  or  more  of  the  inspectors.    Such  examination  shall  extend  to  a  full 
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investigation  of  all  matters  pertaining  to  the  business  of  the  superititend- 
ency  or  agency,  inclndiiig  an  examination  of  accounts,  the  manner  of 
expending  money,  the  number  of  Indians  provided  for,  contracts  of  all 
kinds  connected  with  the  business,  the  condition  of  the  Indians,  their 
advancement  in  civilization,  the  extent  of  the  reservations,  and  what  use  is 
made  of  the  lands  set  apart  for  that  purpose,  and,  generally,  all  matters 
pertaining  to  the  Indian  service.  For  the  purpose  of  making  such  investi- 
gations, each  inspector  shall  have  power  to  examine  all  books,  papers,  and 
vouchers,  to  administer  oaths,  and  to  examine  on  oath  all  officers  and  per- 
sons employed  in  the  superintendency  or  agency,  and  all  such  other  persons 
as  he  may  deem  necessary  or  proper.  The  inspectors,  or  any  of  them,  shall 
have  power  to  suspend  any  superintendent  or  agent  or  employe,  and  to 
designate  some  person  in  his  place  temporarily,  subject  to  the  approval  of 
the  President,  making  immediate  report  of  such  suspension  and  designa- 
tion; and  upon  the  conclusion  of  each  examination  a  report  shall  be  for- 
warded to  the  President  without  delay.  The  inspectors,  in  the  discharge 
of  toir  duties,  jointly  and  individually,  shall  have  power,  by  proper  legal 
proceedings,  which  it  shall  be  the  duty  of  the  district  attorney  of  the  United 
States  for  the  appropriate  district  duly  to  effectuate,  to  enforce  the  laws, 
and  to  prevent  the  violation  of  law  in  the  administration  of  affairs  in  the 
several  agencies  and  superintendencies.  So  far  as  practicable,  the  exam- 
inations of  the  agencies  and  superintendencies  shall  be  made  alternately  by 
different  inspectors,  so  that  the  same  agency  or  superintendency  may  not 
be  examined  twice  in  succession  by  the  same  inspector  or  inspectors. 
[B.8.]     • 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stut.  L.  463. 

The  provisions  of  this  section  requiring  visits  twice  each  year  were  repealed  by  the 
Act  of  March  3,  1875,  ch.  132,  infra,  p.  761. 

The  proivisions  relating  to  the  superintendencies  have  become  superseded  by  the 
failure  to  provide  for  such  superintendencies,  as  indicated  in  the  notes  to  B.  S.  sees. 
2046-2051  noted  as  superseded  infra,  this  page. 

•   Additianal    inspectors    whose    appoint-  not  include  specificaUy  the  disbursement 

ment  is  authorized  only  by  the  appropria-  of  public  money,  and  those  officers  are  not 

tion  of  money  to  i>ay  their  salaries  are  required  by  statute  to  give  bond.    Yet  the 

subject  to  the  provisions  of  this  section.  Secretary   of  the   Interior  may  lawfully 

Smith  V.  U.  S.,  (1902)  37  Ct.  CI.  119.  assign  to  ins|>ectors  other  duties  relating 

'  Saspension   of  agent   ^hile  Senate  in  to  Indian  affairs,  and  where  the  particular 

session. —  The    suspension    of    an    agent,  duty  so  assigned  involves  the  receipt  or 

imder  this  section,  and  the  designation  of  disbursement  of  public  money  or  the  cus- 

a  person  to   fill   the   place   temporarily,  tody    of    public    property,    the  'secretary 

subject  to  the  approval  of  the  President,  may  take  a  bond  for  the  protection  of  the 

may  take  place  while  the  Senate  is  in  ses-  United  States  against  loss,  and  such  bond 

sion.     (1877)   15  Op.  Atty.-Gen.  405.  will  be  valid  and  binding  upon  both  prin- 

Bond  given  by  inspector. —  The  general 
functions  and  duties  of  Indian  inspectors- 
are  defined  in  the  above  section.    These  do 


cipal  and  sureties,  if  voluntarily  given  by 
the  officer.     (1882)  17  Op.  Atty.-Gen.  391. 


R.  S.  sees.  3046-2051  provided  for  the  appointment,  compensation,  etc.,  of  Indian  super- 
ip^endents,  their, terms,  duties,  and  employees. 

The  provisions  of  said  R,  S.  sees.  2046,  2047,  2048,  2049,  2050,  and  2051  were  dis- 
continued by  the  President  under  authority  vested  in  him  by  section  6  of  the  Act  of 
Feb.  14,  1873,  ch.  138,  S  6,  17  Stat.  L.  463,  incorporated  in  R.  S.  sec.  2047.  Senate 
Document  No.  452  on  "  Indian  Affairs,"  57th  Congress,  Ist  session,  vol.  1,  p.  5,-  note. 
.  By  an.Aet  of  Aug.  1,  1914,  ch.  221,  |  17,  infra,  p.  769,  there  was  authorized  a  super- 
intendent for  the  five  civilized  tribes. 

The  Act  of  Feb.  18,  1873, 17  Stat.  L.  463,      construed   in   U.    S.   v.   Wirt,    (1874),  a 
/rom  which  R.  S.  sec.  2047  was  drawn,  was      Sawy.  161,  28  Fed.  Cas.  No.  16,745. 

3  F.  S.  A.-^26 
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Sec.  2052.  [IndiAn  agents  — appointments,  salaries.]  The  President 
is  authorized  to  appoint  from  time  to  time,  by  and  with  the  advice  and 
consent  of  the  Senate,  the  following  Indian  agents :    •    •    •    [B.  S.] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  437. 

A  provision  of  this  section  following  the  word  ''  agents  "  and  omitted  here  provided 
for  the  number  and  compensation  of  the  agents  for  the  various  tribes.  It  has  long 
been  superseded  by  the  sundry  Appropriation  Acts  which  provide  for  varying  numbers 
of  agents  and  determine  their  salaries. 

Sec.  2053.  [Services  of  certain  agents  and  superintendents  to  be  dis- 
pensed with.]  It  shall  be  the  duty  of  the  President  to  dispense  with  the 
services  of  such  Indian  agents  and  superintendents  as  may  be  practicable ; 
and  where  it  is  practicable  he  shall  require  the  same  person  to  perform  the 
duties  of  two  agencies  or  superintendencies  for  one  salary.    [JJ.  S,] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  437. 
As  to  superintendents  see  supra,  p.  753. 

Dispensing  with  services  while  Senate  duties  of   such   agent  may  be  devolved 

in  session. —  The  power  of  the  President,  upon  anotlier  agent  or  upon  a  military 

under  this  section,  to  dispense  with  the  officer  under  R.  6.  sec.  20ft2>  noted  infm, 

services  of  any  agent,  is  not  suspended  p.  757.     (1877)  15  Op.  Atty.-Gten.  406. 
during  a  session  of  the  Senate,  and  the 

R.  S.  sec.  2054.  This  section  was  as  follows: 

"  Sec.  2054.  Whenever  any  one  or  more  ol  the  superintendencies  is  abolished  by  law, 
or  discontinued  by  the  President,  the  Indiitn  agents  in  such  superintendencies  shall 
report  directly  to  the  Conmiissioner  of  Indian  affairs." 

Act  of  July  15,  1870,  ch.  296,  16  Stat.  L.  360. 

It  was  rendered  obsolete  by  the  abolition  of  superintendencies.  See  the  notes  to 
R.  S.  sees.  2046-2051,  noted  su4>ra,  p.  753. 

Sec.  2055.  [Indian  agents  —  salary.]  Each  Indian  agent  shall  be 
eptitled  to  receive  a  salary  at  the  rate  of  fifteen  hundred  dollars  a  year 
except  as  herein  otherwise  provided  for.     [R.  S.] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat  L.  438. 

R  tS.  sec.  2065,  as  originally  enacted*  was  amended  to  read  as  above  by  the  Act  of 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  244,  which  added  the  concluding  words  "except  as 
herein  otherwise  provided  for." 

The  compensation  of  Indian  agents  depends  on  the  various  Appropriation  Acts. 

Salary  of  Indian  agent. —  Congress  in  was  the  settled  purpose  of  Congress  to 
every  subsequent  annual  Appropriation  regulate  the  Indian  agency  service  accord- 
Act  made  provision  for  the  pay  of  Indian  ing  to  the  exigencies  of  ea<m  year.  Belknap 
agents  without  regard,  apparently,  to  the  v,  U.  S.,  (1889)  24  Ct.  CI.  433,  affirmed 
general  provisions  of  the  Revised  Stat-  (1893)  150  U.  S.  588,  14  S.  Ct.  183,  37 
utes.  The  course  of  legislation  in  these  U.  S.  (L.  ed.)  1191. 
several  Appropriation  Acts  shows  that  it 

Sec.  2056.  [Term  of  office.]  Each  Indian  agent  shall  hold  his  office 
for  the  term  of  four  years  and  until  his  successor  is  duly  appointed  and 
qualified.    [JB.  8.] 

Act  of  Feb.  27,  1851,  ch.  14,  9  Stat  L.  587;  Act  of  AprU  S,  1864,  ch.  48,  13  Stat.  L.  40. 

R.  S.  sec.  2056  as  originally  enacted  was  amended  ^*  so  as  to  read  as  "  above  by  the 
Indian  Appropriation  Act  of  May  17,  1882,  ch.  163,  22  Stat.  L.  87,  which  added  the 
concluding  words,  "  and  until  his  successor  is  duly  appointed  and  qualified." 

Before  the  amendment  of  1882,  above  after*  the  expiration  of  the  stated  term, 

noted,  Indian  agents  appointed  for  four  Romero  v,  U.  S.,  (1889)  24  Ct.  CI.  381. 
•years  were  never  treated  or  regarded  by         Agent  appointed  during  recess  of  Senate, 

the  Interior  Department  as  holding  over  — The  above  section  has  no  application 
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to  an  Indian  agent  appointed  during  a 
recesa  of  the  Senate,  whose  term  expires 
with  the  end  of  the  next  session  of  the 


Senate,  unless  the  appointment  is  con- 
firmed. Romero  v,  U.  S.,  (1889)  24  Ct. 
CL  331. 


Sec.  2057.  [Bond  of  Indian  agents.]  Each  Indian  agent,  before  enter- 
ing upon  the  duties  of  his  office,  shall  give  bond  in  such  penalties  and  with 
such  security  as  the  President  or  the  Secretary  of  the  Interior  may  require. 
[R.  8.] 

Act  of  Feb.  27,  1851,  ch,  14,  9  Stat.  L.  687. 

By  an  Act  of  March  3,  1875,  ch.  132,  A  1,  18  Stat.  L.  451,  it  was  provided  as  follows : 

"  SEa  10.  That  hereafter  the  security  or  securities,  upon  the  bond  required  by  the 
Act  of  February  twenty«seventh,  eighteen  hundred  and  flftv-one,  to  be  given  by  each 
Indian  agent  before  entering  upon  uie  duties  of  his  office,  shall  file  a  sworn  statement 
with  the  Secretary  of  the  Interior,  setting  forth  the  nature  and  kind  of  property  owned 
by  such  security  or  securities,  the  value  of  the  same,  and  where  situated;  and  that  no 
money  appropriated  by  this  Act  shall  be  paid  to  any  Indian  agent  hereafter  appointed 
until  the  security  or  securities  shall  have  filed  such  statement." 

The  Act  of  Feb.  27,  1851,  to  which  this  section  referred  was  incorporated  into  R.  S. 
sec.  2057  given  in  the  text. 

The  entire  section  of  which  the  foregoing  section  10  was  a  part  was  amended  by  an 
Act  of  March  3,  1909,  ch.  263,  35  Stat.  L.  784,  infra,  p.  761,  to  read  as  there  given,  and 
the  provisions  of  the  original  section  10  here  noted  were  omitted. 

By  an  Act  of  April  30,  1908,  ch.  153,  §  1,  86  Stat.  L.  75,  a  provision  was  made  as 
follows:  "That  hereafter  the  expense  of  procuring  the  official  bond  of  any  agent, 
superintendent,  or  other  disbursing  officer  of  the  Indian  Service  shall  be  paid  by  the 
United  States." 

However  the  Act  of  Aug.  5,  1909,  ch.  6,  36  Stat.  L.  126,  provided  that  "  hereafter 
the  United  States  shall  not  pay  any  part  of  the  premium  or  other  cost  of  furnishing 
a  bond  required  by  law  or  otherwise  of  any  officer  or  employee  of  the  United  States. ' 


Former  statute  fixed  penalty  and  con- 
ditions.—The  Act  of  June  30,  1834,  ch.  162, 
4  Stat.  L.  735,  fixed  the  penalty  and  con- 
ditions of  the  bonds  of  agents,  and  a 
bond  containing  conditions  other  than 
those  prescribed  was  void.  U.  S.  v.  Hu- 
mason,  (1879)  6  Sawy.  199,  26  Fed.  Cas. 
No.  15,421. 

But  a  bond  might  be  required  in  a  larger 
penalty  than  the  statute  provided  for, 
under  section  8  of  the  same  Act,  now 
R.  S.  sec.  2076,  infra,  p.  759.  U.  S.  «. 
Humason,  (1879)  5  Sawy.  537,  26  Fed. 
Cas,  No.  15,420. 

Conditions  of  bond. —  That  the  bond  re- 
quired from  and  given  by  an  Indian  agent 
contains  provisions  not  required  by  any 
statutory  provision  does  not  affect  its 
validity,  where  its  conditions  are  not  in 
violation  of  law,  and  it  is  entered  into 
voluntarily  by  both  principal  and  surety. 
U.  S.  Fidelity,  etc.,  Co.  t?.  U.  S.,  (1907) 
160  Fed.  550,  80  C.  C.  A.  446. 

Criminal  prosecution  as  bar  to  civil 
action. —  The  conviction  and  imprison- 
ment of  an  Indian  agent  for  malfeasance 
in  office  is  not  a  bar  to  a  subsequent  suit 
by  the  United  States,  on  his  bond  to 
recover  the  amount  of  public  money  mis- 
appropriated or  unaccounted  for  by  him. 
U.  S.  Fidelity,  etc.,  Co.  v.  U.  8.,  (1907) 
150  Fed.  550,  80  C.  C.  A.  446. 

Action  on  bond. —  In  an  action  on  an 
Indian  agent's  bond,  a  transcript  of  the 
books   and   proceedings   of  the   Treasury 


Department  is  admissible,  though  it  con- 
tains some  items  of  credit  or  debit  con- 
cerning which  it  is  not  competent  evidence. 
U.  S.  V.  Pierson,  (CCA.  1906)  146 
Fed.  814,  76  C  C  A.  390. 

It  is  not,  however,  evidence  of  the 
receipt  by  the  agent  of  moneys  that  did 
not  come  to  his  hands  through  the  ordi- 
nary channels  of  the  department.  U.  S. 
«.  Pierson,  (C  C-  A.  1906)  146  Fed.  814, 
76  C.  C  A.  390. 

Where,  in  an  action  on  the  bond  of  an 
Indian  agent,  the  transcript  of  the  books 
and  proceedings  in  the  Treasury  Depart- 
ment contained  a  debit  and  credit  state- 
ment of  the  account  and  a  showing  of 
the  items  in  dispute,  it  was  held  not  ob- 
jectionable because  it  also  contained  ex- 
planatory memoranda  showing  the  grounds 
of  the  rulinxs  of  the  accounting  officers 
concerning  flie  items  rejected,  and,  in 
some  instances,  the  evidence  on  which  they 
relied.  U.  S.  v.  Pierson,  (C  C  A.  1906) 
145  Fed.  814,  76  C  C  A.  390. 

In  an  action  on  a  bond  of  a  United 
States  Indian  agent,  a  transcript  from  the 
books  and  proceedings  of  the  Treasury 
Department  is  not  conclusive  of  the  claims 
of  the  government;  the  court  being  au- 
thorized to  allow  disallowed  items  .on 
facts  either  appearing  on  the  face  of  the 
transcript  or  established  by  extraneous 
evidence.  U.  S.  v,  Pierson,  (C  C  A. 
1906)   146  Fed.  814,  76  C  C  A.  390. 
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Se6.  2058.  [Duties  of  Indian  agents.]  Each  Indian  a^nt  shall,  within 
his  agency,  manage  and  superintend  -the  intercourse  w^th  the  Indians, 
agreeably  to  law;  and  execute  and  perform  such  regulations  and  duties, 
not  inconsistent  with  law,  as  may  be  prescribed  by  the  President,  the  Secre- 
tary of  the  Interior,  the  Commissioner  of  Indian  Affairs,  or  the  sui)erin- 
tendent  of  Indian  affairs.    [B.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  736;  Act  of  June  6,  1850,  ch.  16,  9  Stat.  L. 
736;  Act  of  Feb.  27,  1861,  ch.  14,  9  Stat  L.  587. 

Superintendenciea  have  been  abolished.  See  the  notes  to  B.  S.  sees.  2046-2051  noted 
:Mipra,  p.  763. 

Nature  of  duties. —  **  Many  of  the  senr*  dearly  authorizes  the  President  to  devolve 

ices  required  of  an  agent  are  of  a  higher  the  duty  of  disbursing  the  funds  of  the 

order  than  th«  mere  custody  of  property  several  agencies  upon  the  agents  thereof, 

.  .  .  and  in  some  cases  they  are  delicate  it  being  discretionary  with  the  President 

and  confidential."    Romero  v.  U.  S.,  (1889)  to  require  the  superintendent  of  Indian 

24  Ct.  CI.  331.  affairs  to  make  such  disbursement  under 

In  FarreU  v.  U.  S.,  (1901)  110  Fed.  942,  R.  S.  sec.  2089,  infra,  p.  773.     (1875)   15 

it   was   said   that   the  regulations  above  Op.  Atty.-€ren.  66. 

referred  to  in  R.  S.  sec.  2068, ''  require  the  Where,  because  the  members  of  one  of 
agents  to  use  their  utmost  vigilance  in  two  bands  of  Indians  had  committed  cer- 
enforcing  the  penalties  of  the  law  against  tain  depredations,  the  federal  authorities 
all  persons  who  engage  in  the  traffic  in  withheld  from  them  the  greater  portion 
intoxicating  liquors  with  the  Indians,  and  of  the  annuity  to  which  they  would  other- 
to  instruct  and  encourage  those  to  whom  wise  have  been  entitled,  and  the  Indian 
aUotments  have  been  made  to  cultivate  agent  was  instructed  to  disburse  to  each 
.their  farms."  member  of  the  offending  band  $1.93,  and 
J  Agent  must  execute  order  of  commis-  to  .each  of  the  other  bands  $11.20,  it  was 
sioner. —  An  order  of  the  commissioner  of  held  that  such  agent  had  no  authority  to 
Indian  affairs,  directing  an  agent  to  have  divide  all  of  the  money  equally  between 
certain  services  performed,  must  be  ex-  the  members  of  both  bands,  because  of 
ecuted  by  such  agent  under  the  above  their  threatening  attitude,  with  the  con- 
section,  and  the  sureties  upon  the  agent's  sent  of  the  members  of  the  unoffending 
bond  cannot  be  held  liable  for  the  amount  band,  and  that  his  8^t  in  so  doing  ren- 
^aid  by  him  for  the  performance  of  such  dered  him  and  his  sureties  liable  as  for  a 
services.  U.  S.  t?.  Stowe,  (1884)  19  Fed.  diversion  of  the  funda  U.  S.  v.  Pierson, 
807.  (C.  C.  A.  1906)   145  Fed.  814,  76  C.  C.  A. 

Disbursement  of  funds. —  This  section  390. 

Sec.  2059^.  [Discontinuance  and  transfer  of  agencies.]  The  President 
shall,  whenever  he  may  judge  it  expedient,  discontinue  any  Indian  agency, 
or  transfer  the  same,  from  the  place  or  tribe  designated  by  law,  to  such 
other  place  or  tribe  as  the  public  service  may  require.    [B.  3.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  735. 

The  consolidtition  and  abolition  of  agencies  was  authoriased  by  the  Act  of  July  4, 
1884,  ch.  180,  S  6,  infra,  p.  762. 

Action   of   President   while  Senate   in  tary  post,  should  it  be  contemplated  to 

session. —  The    power    of    the    President,  require  a  military  officer  to  perform  the 

under  this  section,  to  discontinue  or  trans-  duties'  of  agent,  under  H.   S.   sec.   2062, 

fer  any  Indian  agency,  is  not  suspended  noted  infra,  p.  757.     (1S77)  15  Op.  Atty.- 

during  a  session  of  the  Senate,  and  the  Gisn.  405. 
transfer  may  be  to  the  vicinity  of  a  mili- 

Sec.  2060.  {Residence  of  Indian  agents.]  Every  Indian  agent  shall 
reside  and  keep  his  agency  within  or  near  the  territory  of  the  tribe  for 
which  he  may  be  agent,  and  at  such  place  as  the  President  may  designate, 
and  shall  not  depart  from  the  limits. of  his  agency  without  permission. 
[B.8.]  .  ^  .1 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  7S5. 
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Sec.  2061.  [Umitatioxi  on  visits  to  Washiiigton  by  agents  for  Indians 
in  Oalifomia.]  All  Indian  agents  appointed  for  California  shall  reside  at 
their  respective  agencies,  and  shall  in  no  case  be  permitted  to  visit  the  city 
of  Washington  except  when  ordered  to  do  so  by  the  Commissioner  of  Indian 
Affairs.  The  Commissioner  shall  report  all  cases  of  the  violation  of  this 
section  to  the  President,  with  the  request  that  the  agents  offending  be  at 
once  removed  from  office.    [B.  3.] 

Act  of  Aprn  8,  1864,  ch.  48,  13  Stat.  L.  41. 

fi.  S.  sec.  ao6a.  This  section  was  as  follows: 

"  Sec.  2062.  The  President  may  require  any  miUtary  officer  of  the  United  States 
to  execute  the  duties  of  an  Indian  agent;  and  when  such  duties  are  required  of  any 
military  officer,  he  shall  perform  the  same,  without  any  pther  compensation  than  his 
actual  traveling  expenses." 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  736-737. 

It  was  superseded  by  the  Act  of  July  1,  1898,  ch.  646,  |  1,  infra,  p.  764. 

Officer  detached   for  special   service. —  dian  department,  where  such  employment 

In  Minis  v.  U.  S.,    (1841)    16  Pet.  423,  requires  them  to  be  separated  from  their 

10  U.  S.  (L.  ed.)   791,  it  was  held  that  regiments  or  companies,  or  otherwise  in- 

the  Act   of    1834,    above  cited,   did   not  terferes   with   the   performance   of   their 

contemplate    within    its    provisions    the  militarv  duties  proper.     (1876)    14  Op. 

appointment    of    general   Indian    agents  Atty.-Gen.  6t3. 

merely,  but  extended  to  a  military  officer  Sequirements  while  Senate  in  session* — 

who  was  detached  for  special  services  as  The  President  may,  during  a  session  of 

an  Indian  agent.  the  Senate,  exercise  the  power  conferred 

Officer  on  active  list  designated  as  agent  by  this  section.    (1877)  16  Op.  Atty.-Gen. 

—  This  section  must  be  understood  as  con-  406. 

stituting  an  exception  to  R.  S.  sec.  1222  Traveling  expenses. —  A  similar  provi- 
(title  Wasl  Department  and  Mhjtaby  £s  sion  was  found  in  sections  4  and  13  of 
TABLiSHMENT),  declaring  that  no  army  offl  the  Act  of  June  30,  1834,  above  cited,  in 
cer  on  the  active  list  shiJl  hold  any  civil  •  considering  which  the  Attomey-Qeneral 
office,  and  it  is  clear  that  the  President  decided  that  in  all  cases  where  duties 
has  the  power  to  devolve  upon  an  army  properly  assignable  to  Indian  agents  were 
officer  on  the  active  list  the  duties  of  an  executed  by  military  officers,  imder  the 
Indian  agent,  subject  to  the  qui^fication  order  of  the  President,  they  were  entitled 
of  R.  S.  sec.  1224  (see  Was  Depabtment  to  their  actual  traveling  expenses,  in  spite 
AND  MnjTABT  ESTABLISHMENT) ,  which  of  the  provisions  of  the  Act  of  1835  limit- 
provides  that  army  officers  shall  not  be  ing  the  compensation  of  officers  of  the 
employed  as  disbursing  agents  of  the  In-  army.     (1836)  2  Op.  Atty.-Gen.  70  L 

Sec.  2063.  [Oompematioii  for  extra  services  performed  by  agents  and 
sub-agents.]  No  compensation  beyond  their  actual  expenses  for  extra 
services  shall  be  allowed  any  Indian  agent  or  sub-agent  for  services  when 
doing  duty  under  the  order  of  the  Gtovernment,  detached  from  their  agency 
and  the  boundary  of  the  tribe  to  which  they  are  agents  or  sub-agents. 
[B.  8.] 

Act  of  May  31,  1832,  ch.  109,  4  Stat.  L.  620. 

Sec.  2064.  [Acknowledgment  of  deeds,  etc.,  by  agents.]  Indian 
agents  are  authorized  to  take  acknowledgments  of  deeds,  and  other  instru- 
ments of  writing,  and  to  administer  oaths  in  investigations  committed  to 
them  in  Indian  country,  pursuant  to  such  rules  and  regulations  as  may  be 
prescribed  for  that  purpose,  by  the  Secretary  of  the  Interior ;  and  acknowl- 
edgments so  taken  shall  have  the  same  effect  as  if  taken  before  a  justice  of 
the  peace.    [B.  8.] 

Act  of  March  3,  1855,  ch.  204,  10  Stat.  L.  701. 
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Sec.  2065.  [Appointment  of  Indian  rab-agents.]  A  competent  num- 
ber of  sub-Indian  agents  shall  be  appointed  by  the  President,  with  a  salary 
of  one  thousand  dollars  a  year  each,  to  be  employed,  and  to  reside  wherever 
the  President  may  direct,  and  who  shall  give  bonds,  with  one  or  more 
sureties,  in  the  penal  sum  of  one  thousand  dollars,  for  the  faithful  execu- 
tion of  their  duties.  But  no  sub-agent  shall  be  appointed  who  shall  reside 
within  the  limits  of  any  agency  where  there  is  an  agent  appointed.    [R.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  736. 

Sec.  2066.  [Limits  of  snperintendencies,  agencies,  and  sub-agencies.] 

The  limits  of  each  superintendency,  agency,  and  sub-agency  shall  be  estab- 
lished by  the  Secretary  of  the  Interior,  either  by  tribes  or  geographical 
boundaries.     [B.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  736;  Act  of  March  3,  1847,  ch.  66,  9  Stat.  L. 
203. 

SuperintendcBcies  have  been  abolished  by  the  President.  See  note  to  R.  S.  sees. 
2046-2051  noted  supra,  p.  753. 

Sec.  2067.  [Special  agents  and  commissioners.]  All  special  agents 
and  commissioners  not  appointed  by  the  President  shall  be  appointed  by 
the  Secretary  of  the  Interior.     [B.  8,] 

Act  of  March  3,  1863,  ch.  99,  12  Stat.  L.  792. 

Sec.  2068.  [interpreters  to  the  agencies.]  An  interpreter  shall  be 
allowed  to  each  agency.  Where  there  are  different  tribes  in  the  same 
agency,  speaking  different  languages,  one  interpreter  may  be  allowed,  at 
the  .discretion  of  the  Secretary  of  the  Interior,  for  each  of  such  tribes. 
Interpreters  shall  be  nominated,  by  the  proper  agents,  to  the  Department 
of  the  Interior  for  approval,  and  may  be  suspended  by  the  agent  &om  pay 
and  duty,  and  the  circumstances  reported  to  the  Department  of  the  Interior 
for  final  action.  [B.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

By  a  provision  of  an  Act  of  April  4,  1910,  ch.  140,  f  2,  36  Stat.  L.  272,  **  no  person 
employed  by  the  United  States  and  paid  for  any  other  service  shaU  be  paid  for 
interpreting." 

Sec.  2069.  [Preference  to  Indians  for  interpreters.]  In  all  cases  of 
the  appointments  of  interpreters  or  other  persons  employed  for  the  benefit 
of  the  Indians,  a  preference  shall  be  •given  to  persons  of  Indian  descent,  if 
such  can  be  found,  who  are  properly  qualified  for  the  execution  of  the 
duties.    [B.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

R.  S.  sec.  3070.  This  section  was  as  foUows: 

"  Sec.  2070.  The  salaries  of  interpreters  lawfully  employed  in  the  service  of  the 
United  States,  in  Oregon,  Utah,  and  New  Mexico,  shall  be  five  hundred  dollars  a  year 
each,  and  of  all  so  employed  elsewhere,  four  hundred  dollars  a  year  each."  Act  of 
Feb.  27,  1861,  ch.  14,  9  Stat.  L.  587;  Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  437. 

It  was  repealed  by  an  Act  of  Mav  17,  1882,  ch.  163,  22  Stat.  L.  70. 

The  number  and  compensation  of  the  interpreters  depends  on  the  various  annual 
Appropriation  Acta. 

bee  the  note  to  R.  S.  sec.  2068,  supra,  this  page. 
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The  following  cases  construed  section  U.  S.  v,  Langston,  (1886)   118  U.  S.  389, 

2070:    Mitchell  v,  U.  S.,  (1883)  18  Ct.  CI.  6  S.  Ct.  1185,  30  U.  S.  (L.  ed.)   164;  Col- 

287;  U.  S.  r.  Mitchell,   (1883)    109  U.  S,  lins  i?.  SUte,  (1892)  3  S.  D.  18,  61  N.  W. 

146,  3  S.  Ct.  151,  27  U.  S.  (L.  ed.)   887;  776. 

It  S.  sees.  207  z  and  aoya  are  given  infra,  p.  905. 

Sec.  2073.  [Discontinuance  of  the  offices  of  agents,  interpreters,  etc.] 
The  Secretary  of  the  Interior  shall,  under  the  direction  of  the  President, 
cause  to  be  discontinued  the  services  of  such  agents,  sub-agents,  interpreters, 
and  mechanics,  as  may  from  time  to  time  become  unnecessary,  in  conse- 
quence of  the  emigration  of  the  Indians,  or  other  causes.    [B.  8.] 

Act  of  July  9,  1832,  ch.  174,  4  Stat.  L.  564. 

R.  S.  sec.  2073,  as  originally  enacted,  was  amended  to  reM  as  above  by  the  Act  of 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  244,  which  inserted  the  word  "agents"  after  the 
word  "  such,"  and  substituted  the  word  "  emigration  "  for  the  word  "  unmigration." 

Sec.  2074.  [No  person  to  hold  two  offices  —  leave  of  absence.]    No 

person  shall  hold  more  than  one  office  at  the  same  time  under  this  Title,  nor 
shall  any  agent,  sub-agent,  interpreter,  or  person  employed  under  this 
Title,  receive  his  salary  while  absent  from  his  agency  or  employment,  with- 
out leave  of  the  superintendent,  or  Secretary  of  the  Interior;  but  such 
absence  shall  at  no  time  exceed  sixty  days.    [R.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

••Thia  title,"  to  which  the  above  section  refers,  is  R.  S.  title  XXVIII,  « Indians," 
which  comprises  sections  2039-2157,  inclusive. 

Superintendencies  have  been  abolished.  See  the  notes  to  R.  S.  sees.  2046-2051  noted 
supra,  p.  753. 

Indian  agent  as  deputy  marshal. —  The  duties  to  be  performed  by  Indian  agents 

above  section  does-  not  prohibit  a  person  under  R.  S.  sees.  2058  and  2064,  supra, 

from  acting  as  Indian  agent  and  a  deputy  pp.  756,  757.     (1892)    20  Op.  Atty.-Gen. 

marshal  at  the  same  time,  as  service  of  494. 
such  deputy  is  not  inconsistent  with  the 

Sec.  2075.  [Additional  security.]  The  President  may,  from  time  to 
time,  require  additional  security,  and  in  larger  amounts,  from  all  persons 
charged  or  trusted,  under  the  laws  of  the  United  States,  with  the  disburse- 
ment or  application  of  money,  goods,  or  effects  of  any  kind,  on  account  of 
Indian  affairs.    [B.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat  L.  737. 

As  to  bonds  of  Indian  agents,  see  R.  S.  sec.  2057,  supra,  p.  755. 

"Additional  security  "  may  be  either  a  or  trusted  "  with  the  disbursement  of  pub- 
new  or  additional  bond  with  the  same  or  lie  moneys  within  the  language  of  the 
other  sureties  in  the  same  or  a  greater  above  section  and  may  be  required  to 
amount.  U.  S.  v,  Humason,  (1879)  5  give  additional  security.  U.  S.  v.  Hu- 
eawy.  537,  26  Fed.  Cas.  No.  15,420.  mason,  (1879)   5  Sawy.  537,  26  Fed.  Cas. 

Aa  Indian  agent  is  a  person  "  charged  No.  15,420. 

Sec.  2076.  [Compensation  prescribed  to  be  in  full.]  The  several  com- 
pensations prescribed  by  this  Title  shall  be  in  full  of  all  emoluments  or 
allowances  whatsoever.  But  where  necessary,  a  reasonable  allowance  or 
provision  may  be  made  for  offices  and  office  contingencies.    [B,  8.] 

Aet  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

As  to  "  this  Title "  to  which  the  section  refers,  see  note  to  R.  S.  sec.  2074,  supra, 
this  page. 
As  to  the  compensation  of  interpreters,  see  the  note  to  R.  S.  sec.  2068,  supra,  p.  758. 
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Compensation  of  interpreters. —  In  U.  S.  ating  a  smaller  sum  than  the  one  fixed  as 

t>.  Mitchell,  (1883)   109  U.  S.  146,  3  S.  Ct.  the  salary  of  an  interpreter  and  placing  a 

151,  27  U.  S.    (L.  ed^)    887,  it  was  held  further  fund  at  the  disposal  of  the  Secre- 

that,  in  the  case  of  interpreters,  Congress  tary  of  the  Interior  from  which,  at  his  dis- 

had  evinced   the   purpose  of   superseding  cretion,  additional  emoluments  and  allow- 

this  section  and  K.  S.  sec.  2074,  supra,  p.  ances  might  be  given  to  the  interpreters. 
759,  by  passing  subsequent  Acts  appropri- 

Sec.  2077.  [Allowance  for  traveling  expenses.]  Where  persons  are 
required,  in  the  performance  of  their  duties,  under  this  Title,  to  travel 
from  one  place  to  another,  their  actual  expenses,  or  a  reasonable  sum  in 
lieu  thereof,  may  be  allowed  them,  except  that  no  allowance  shall  be  made 
to  any  person  for  travel  or  expenses  in  coming  to  the  seat  of  Government 
to  settle  his  accounts,  unless  thereto  required  by  the  Secretary  of  the 
Interior.     [R.  8,] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

Appropriations  for  traveling  and  incidental  expenses  of  Indian  agents  are  made 
yearly.  The  current  appropriations  were  made  by  the  Act  of  Aug.  1,  1914,  ch.  222, 
38  Stat.  L.  586. 

Board  while  actuaUy  in  transit. — Under  one  station  to  another,  but  not  his  living 

this  section  and  R.  6.  sec.  2078  following  expenses  while  inspecting  any  particular 

a   special   Agent   employed   in   inspecting  station.     U.  S.  v.  Smith,  (1888)   35  Fed. 

various  Indian  agencies  may  be  allowed  490. 
his  'board  while  -actually  in  transit  from 

Sec.  2078.  [Persons  employed  in  Indian  affairs  not  to  trade  witb  the 
Indians.]  No  person  employed  in  Indian  affairs  shall  have  any  interest  or 
concern  in  any  trade  with  the  Indians,  except  for,  and  on  account  of,  the 
United  States ;  and  any  person  offending  herein,  shall  be  liable  to  a  penalty 
of  five  thousand  dollars,  and  shall  be  removed  from  his  office.     [B,  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  738. 
See  the  following  paragraph  of  the  text. 

Strictly  construed. —  This  section  being  industrial  teacher  employed  by  the  gov- 

penal  should  be  strictly  construed.    U.  S.  emment  on  an  Indian  reservation,  of  cat- 

V.  Douglas,   (C.  C.  A.  8th  Cir.  1911)   1»0  tie  furnished  by  the  United  States   and 

Fed.  482,   111  C.  C.  A.  314,  36  L.  R.  A.  issued    to    Indians.      U.    S.    v.    Douglas, 

(N.   S.)    1076.  (C.  C.  A.  8th  Cir.   1911)    190  Fed.  482, 

"Trade"  as  used  in  this  section  should  111  C.  C.  A.  314,  36  L.  R.  A.    (N.  S.) 

be  given  its  usual  and  ordinary  meaning  1075. 
and   includes  the  purchase,  by  a  woman 


Sec.  10.  [Employees,  etc.,  of  United  States  not  to  be  interested  in 
Indian  contracts,  etc.]  That  no  agent  or  employee  of  the  United  States 
Government,  or  of  any  of  the  Departments  thereof,  while  in  the  service  of 
the  Government,  shall  have  any  interest,  directly  or  indirectly,  contingent 
or  absolute,  near  or  remote,  in  any  contract  made,  or  under  negotiation, 
with  the  Government,  or  with  the  Indians,  for  the  purchase  or  transporta- 
tion or  delivery  of  goods  or  supplies  for  the  Indians,  or  for  the  removal  of 
the  Indians ;  nor  shall  any  such  agent  or  employee  collude  with  any  person 
who  may  attempt  to  obtain  any  such  contract  for  the  purpose  of  enabling 
such  person  to  obtain  the  same.  The  violation  of  any  of  the  provisions  of 
this  section  shall  be  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not 
less  than  five  hundred  dollars  nor  more  than  five  thousand  dollars,  and  by 
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removal  from  office;  and,  in  addition  thereto,  the  court  shall,  in  its  discre- 
tion, have  the  power  to  punish  by  imprisonment  of  not  more  than  six 
months.    [18  Stat  L.  177,] 

This  is  from  the  Indian  Appropriation  Act  of  June  22,  1874,  ch.  389. 
See  the  preceding  R.  S.  sec.  2078. 


[Sec.  1.]  [Number  of  inspectors.]  •  •  •  That  after  the  commence- 
ment of  the  next  fiscal  year  there  shall  be  but  three  inspectors ;  [18  Stat.  L. 
422.] 

This  and  the  following  text  paragraph  and  section  10  following  are  from  the  Indian 
Appropriation  Act  of  March  3,  1875,  ch.  132. 

Notwithstanding  this  provision  the  annual  Appropriation  Acts  provide  for  varying 
numbers  of  inspectors.  The  current  appropriation  made  by  the  Act  of  Aug.  1,  1914, 
ch.  222,  38  Stat.  L.  586,  waa  for  six  Indian  service  inspectors,  exclusive  of  a  chief 
inspector. 

[Visiit  to  and  examination  of  agencies.]  The  provision  of  law  requir- 
ing that  each  agency  shall  be  visited  and  examined  by  one  or  more  of  the 
inspectors  at  least  twice  in  each  year  is  hereby  repealed.    [18  Stat.  L.  422.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 
This  provision  repealed  in  part  R.  S.  sec.  2045,  supra,  p.  752. 

Sec.  10.  [Book  of  expenditures  —  contents  —  false  entries.]  Each 
Indian  agent  shall  keep  a  book  of  itemized  expenditures  of  every  kind,  with 
a  record  of  all  contracts,  together  with  the  receipts  of  moneys  from  all 
sources,  and  the  books  thus  kept  shall  always  be  open  to  inspection ;  and 
the  said  books  shall  remain  in  the  office  at  the  respective  reservations,  not 
to  be  removed  from  said  reservation  by  said  agent,  but  shall  be  safely  kept 
and  handed  over  to  his  successor  and  he  shall  report  annually  to  the  Com- 
missioner of  Indian  Affairs  all  material  on  hand  and  not  required  for  his 
use:  Provided,  That  should  any  agent  knowingly  make  any  false  entry 
in  said  books,  or  shall  knowingly  fail  to  keep  a  perfect  entry  in  said  books 
as  herein  prescribed,  he  shall  be  deemed  guilty  of  a  misdemeanor  and,  on 
conviction  before  any  United  States  court  having  jurisdiction  of  such 
offense,  shall  be  fined  in  a  sum  not  less  than  five  hundred  nor  more  than  one 
thousand  dollars,  at  the  discretion  of  the  court,  and  shall  be  rendered  incom- 
petent to  hold  said  office  of  Indian  agent  after  conviction  under  said  Act. 
[18  Stat  L.  457,  as  amended  by  35  Stai.  L.  784.] 

See  the  note  to  the  first  paragraph  of  section  1  of  this  Act. 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  March  3,  1909,  ch. 
263,  35  Stat.  L.  784.  As  originally  enacted  it  contained  a  provision  relating  to  bonds 
set  out  in  the  note  to  R.  S.  sec.  2057,  supra,  p.  755,  and  a  further  provision  as  follows: 
"...  Each  Indian  agent  shall  keep  a  book  of  itemized  expenditures  of  every  kind,  with 
a  record  of  all  contracts,  together  with  the  receipts  of  money  from  all  sources;  and 
the  books  thus  kept  shall  always  be  open  to  inspection;  and  the  said  books  shall 
remain,  in  the  office  at  the  respective  reservations,  not  to  be  removed  fron^  said  reserva- 
tion by  said  agent,  but  shall  be  safely  kept  and  handed  over  to  his  successor;  and  true 
transcripts  of  all  entries  of  every  character  in  said  books  shall  be  forwarded  quarterly 
by  each  agent  to  the  Commissioner  of  Indian  Affairs:  Provided,  That  should  any  agent 
knowingly  make  any  false  entry  in  said  books,  or  in  the  transcripts  directed  to  be 
forwarded  to  the  Commissioner  of  Indian  Affairs,  or  shaU  knowingly  fail  to  keep  a 
p^ect  entry  in  said  books  as  herein  prescribed,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  before  any  United  States  court  having  jurisdiction  of 
such  offense,  shall  be  fined  in  a  sum  not  less  than  five  hundred  nor  more  than  one 
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thousand  dollars,  at  the  discretion  of  the  court,  and  shall  be  rendered  incompetent  to 
hold  said  oflice  of  Indian  agent  after  conviction  under  this  Act."    [18  Stat.  L.  451,] 

Said  Act  of  March  3,  1876,  ch.  132,  contained  also  as  a  part  of  section  5  thereof, 
the  following  provision :  "  Indian  agents  shall  be  required  to  state,  under  oath,  upon 
rendering  their  quarterly  accounts,  that  the  employees  claimed  for  were  actually  and 
bona  fide  employed  at  such  agency,  and  at  the  compensation  as  claimed,  and  that  such 
service  was  necessary;  and  that  such  agent  is  not  to  receive,  and  has  not  received, 
directly  or  indirectly,  any  part  of  the  compensation  claimed  for  any  other  employee: 
Provided,  That  when  there  is  no  officer  authorized  to  administer  oaths  within  con- 
venient distance  of  such  agent,  the  Secretary  of  the  Interior  may  direct  such  returns 
to  be  made  upon  certificate  of  the  agent;"    [18  Stat,  L.  449.] 


Sec.  4.  [Form  of  estimates  for  Indian  appropriations.]  That  hereafter 
the  estimates  for  appropriations  for  the  Indian  service  shall  be  presented 
in  such  form  as  to  show  the  amounts  required  for  each  of  the  agencies  in 
the  several  States  or  Territories,  and  for  said  States  and  Territories 
respectively.    [19  Stat,  L.  200.] 

This  and  the  following  paragraph  are  from  the  Indian  Appropriation  Act  of  May  17, 
The  form  of  annual  reports  was  prescribed  by  the  Act  of  June  30,  1913,  ch.  4,  {  26, 
infra,  p.  768.    And  see  the  notes  thereto. 


[Sec.  1.]  [Powers  and  duties  of  Indian  commissioners.]     •    •    • 

And  hereafter  the  commission  shall  only  have  power  to  visit  and  inspect 
agencies  and  other  branches  of  the  Indian  service,  and  to  inspect  goods 
purchased  for  said  service,  and  the  Commissioner  of  Indian  Affairs  shall 
consult  with  the  commission  in  the  purchase  of  supplies.  The  commission 
shall  report  their  doings  to  the  Secretary  of  the  Interior.    [22  Stat.  L.  70.] 

This  and  the  foUowing  paragraph  are  from  the  Indian  Appropriation  Act  of  May  17, 
1882,  ch.  163. 
The  provisions  of  this  paragraph  superseded  those  of  R.  S.  2041,  noted  «upfxt,  p.  752. 
See  R.  S.  sec.  2107,  infra,  p.  779. 

[Per  diem  pay  to  certain  clerks^  etc.,  detailed  for  special  duty  in  Indian 
service.]  •  •  •  When  it  becomes  necessary  to  detail  clerks  and  other 
employees  of  the  Indian  service  outside  of  Washington  to  assist  in  the  open- 
ing of  bids,  making  contracts,  and  shipping  goods,  they  may  be  allowed  a 
per  diem  of  not  exceeding  four  dollars  per  day  for  hotel  and  other  expenses, 
which  per  diem  shall  be  in  lieu  of  all  expenses  now  authorized  by  law, 
exclusive  of  railway  transportation  and  sleeping  car  fare.    [22  Stat.  L.  86.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

As  to  traveling  expenses  see  R.  S.  sec.  2077,  supra,  p.  760,  and  the  note  thereto. 


Sec.  6.  [Consolidation  and  abolition  of  agencies  —  preference  to  Indian 
employees.]  That  the  President  may,  in  his  discretion,  consolidate  two 
or  more  agencies  into  one;  and  where  Indians  are  located  on  reservations 
created  by  executive  order,  he  may,  with  the  consent  of  the  tribes  to  be 
affected  thereby,  expressed  in  the  usual  manner,  consolidate  one  or  more 
tribes,  and  abolish  such  agencies  as  are  thereby  rendered  unnecessary ;  and 
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preference  shall  at  all  timeB,  as  far  as  practicable,  be  given  to  Indians  in 
the  employment  of  clerical,  mechanical,  and  other  help  on  reservatioius  and 
about  agencies.    [23  Stat.  L.  97.] 

This  is  from  the  Indian  Appropriation  Act  of  July  4,  1884,  ch.  180. 
Similar  provisions  were  made  by  like  Appropriation  Acts  for  previous  years. 


[Seo.  1.]  [Cherokee,  North  Carolina,  Training  School  superintendent 
to  act  as  agent — agent  abolished.]  •  •  •  The  superintendent  of  the 
Indian  Training  School  at  Cherokee,  North  Carolina,  shall,  in  addition  to 
his  duties  as  superintendent,  perform  the  duties  heretofore  required  pf  the 
agent  at  said  Cherokee  Agency,  and  receive  in  addition  to  his  salary  as 
superintendent  two  hundred  dollars  per  annum,  and  shall  give  bond  as 
other  Indian  agents,  and  that  the  oflSce  of  agent  be,  and  the  same  is  hereby 
abolished  at  that  place.    [27  Stat.  L.  614.] 

This  and  the  following  paragraph  are.  from  the  Indian  Appropriation  Act  of  March 
3,  1893,  ch.  209. 

[Repeal  of  law  fixing  compensation  of  agents.]  *  *  *  All  provisions 
of  law  fixing  compensation  for  Indian  agents  in  excess  of  that  herein  pro- 
vided for  are  hereby  repealed.    [27  Stat.  L.  614.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

Similar  provisions  were  made  by  the  Act  of  July  4,  1884,  ch.  180,  28  Stat.  L.  77. 
And  somewhat  similar  provisions  were  made  by  the  Act  of  Aug.  15,  1894,  ch.  290, 
28  Stat.  L.  286. 

This  section  would  appear  to  affect  R.  S.  sec.  2065,  aupra,  p.  754. 


Sec.  10.  [Indian  employees  preferred.]  That  in  the  Indian  service 
Indians  shall  be  employed  as  herders,  teamsters,  and  laborers,  and  where 
practicable  in  all  other  employments  in  connection  with  the  agencies  and 
Indian  service.  And  it  shall  be  the  duty  of  the  Secretary  of  the  Interior 
and  the  Commissioner  of  Indian  Affairs  to  enforce  this  provision.  [28  Stat. 
L.  313.] 

This  section  is  from  the  Indian  Appropriation  Act  of  Aug.  15,  1894,  ch.  290. 


[Sec.  1.]  [Limit  to  expenditures  for  employees  at  agencies,  etc.]  That 
hereafter  not  more  than  fifteen  thousand  dollars  shall  be  paid  in  any  one 
year  for  salaries  or  compensation  of  employees  regularly  employed  at  any 
one  agency,  for  its  conduct  and  management,  and  the  number  and  kind 
of  employees  at  each  agency  shall  be  prescribed  by  the  Secretary  of  the 
Interior  and  none  other  shall  be  employed :  Provided,  That  where  two  or 
more  Indian  agencies  have  been  or  may  hereafter  be  consolidated,  the 
expenditure  of  such  consolidated  agencies  for  regular  employees  shall  not 
exceed  twenty  thousand  dollars :  Provided  further,  That  salaries  or  com- 
pensation of  agents,  Indians,  school  employees  of  every  description,  and 
persons  temporarily  employed,  in  case  of  emergency,  to  prevent  loss  of  life 
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and  property,  in  the  erection  of  buildings,  the  work  of  ifrigation,  and 
making  other  permanent  improvements,  shidl  not  be  construed  as  coming 
within  the  limitations  fixed  by  the  foregoing  paragraphs.  [30  Stat  L.  90, 
as  amended  by  87  Stat  L.  521,] 

This  section  is  from  the  Indian  Appropriation  Act  of  June  7,  1897,  ch.  3. 

It  was  amended  by  increasing  the  amount  to  be  paid  to  employees  at  any  one  agency, 
from  $10,000  to  $15,000,  and  by  increasing  the  amount  to  be  expended  at  consolidated 
agencies  from  $15,000  to  $20,000,  so  as  to  make  the  section  to  read  as  given  in  the  text, 
by  an  Act  of  Aug.  24,  1912,  ch.  388,  37  -SUt.  L.  521. 

A  previous,  provision  limiting  the  amount  to  be  expended  for  salaries  of  employees 
at  any  one  agency  was  made  by  an  Act  of  March  3,  1875,  ch.  132,  |  5,  18  Stat.  L.  449, 
which  was  superseded  by  the  text.  The  operation  of  the  last  cited  Act  was  restrained, 
however,  by  a  provision  of  the  Act  of  May  11,  1880,  ch.  85,  21  Stat.  L.  131  "that 
teachers  and  Indians  employed  at  agencies  in  any  capacity  should  not  be  constituted 
as  part  of  agency  employees"  named  in  said  section  5. 

Employment  of  physicians. —  The  text  sick  Indians,  and  the  vouchers  for  thephy- 

fiaragraph  authorized  the  Secretary  of  the  sician's  services  were  uniformly  approved 

nterior  to  employ  physicians  at  agencies  by  the  Secretary  of  the  Interior  for  many 

to  treat  Indians  in  need  of  medical  serv-  years,    it   was   held   that  the    physician 

ices.    U.  6.  V,  Patrick,  ( C.  C.  A.  8th  Gir.  should  be  regarded  as  having  been  thus 

1896)    73  Fed.  800,  36  U.  S.  App.  645,  employed  by  the  Secretary  of  the  Interior. 

20  C.  C.  A.  11.  U.  S.  17.  Patrick,  (CCA.  8th  Cir.  1896) 

Where  a  physician  was  employed  by  an  73  Fed.  800,  36  U.  S.  App.  645,  20  C  C.  A. 

Indian  agent  from  time  to  time  to  treat  IL 


[Sec.  1.]  [Army  officers  detailed  as  Indian  agents.]  •  •  •  That 
hereafter  the  President  may  detail  officers  of  the  United  States  Army  to 
act  as  Indian  agents  at  such  agencies  as  in  the  opinion  of  the  President 
may  require  the  presence  of  an  army  officer,  and  while  acting  as  Indian 
agents  such  officers  shall  be  under  the  orders  and  direction  of  the  Secretary 
of  the  Interior :    [30  Stat  L.  573.] 

This  and  the  following  paragraph  are  from  the  Indian  Appropriation  Act  of  July  1, 
1898,  ch.  645. 

The  provisions  of  the  text  superseded  similar  provisions  made  by  the  Act  of  July  13, 
1892,  ch.  164,  27  Stat.  L.  120,  and  R.  S.  sec.  2062  noted  supra,  p.  767. 

[Indian  agents  to  account  for  funds.]  •  •  •  That  hereafter  Indian 
agents  shall  account  for  all  funds  coming  into  their  hands  as  custodians 
from  any  source  whatever,  and  to  be  responsible  therefor  under  their  official 
bonds.    [30  Stat  L.  595.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 


[Sec.  1.]  [Special  agents,  etc.,  may  administer  oaths,  etc.]  •  •  • 
That  hereafter  each  special  agent,  supervisor  of  schools,  or  other  official 
charged  with  the  investigation  of  Indian  agencies  and  schools  in  tJie  pursuit 
of  his  official  duties  shall  have  power  to  administer  oaths  and  to  examine 
on  oath  all  officers  and  persons  employed  in  the  Indian  Service,  and  all  such 
other  persons  as  may  be  deemed  necessary  and  proper.    [30  Stat.  L.  927.] 

This  is  from  the  Indian  Appropriation  Act  of  March  1,  1899,  ch.  324. 

The  same  provision  without  the  word  "  hereafter  "  occurs  in  the  Indian  Appropriar 
tion  Act  of  July  1,  1898,  ch.  545,  30  Stat.  L.  574.  By  the  addition  of  the  word  "  here- 
after *'  it  has  now  become  permanent.    Compilers^  note,  i  Bupp.  R.  8.  953. 
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[Sec.  1.]  pSpecial  bond  for  disburaiiig  officers  of  large  per  oapita  pay- 
ments.] •  •  •  That  hereafter  when  it  becomes  necessary  to  make  large 
per  capita  payments  to  Indians,  the  Commissioner  of  Indian  Affairs,  with 
the  approval  of  the  Secretary  of  the  Interior,  is  hereby  authorized  to 
require  any  disbursing  officer  of  the  Indian  Department  to  file  a  special 
bond  in  such  amount  as  may  be  necessary  to  make  such  payment  in  one 
installment,  the  expenses  incurred  in  procuring  such  special  bond  to  be  paid 
by  the  United  States  from  this  appropriation.    [33  Stat.  L.  191,] 

This  is  from  the  Indian  Appropriation  Act  of  April  21,  1904^  ch.  1402. 
See  B.  S.  sec.  2057,  supra,  p.  755,  and  the  notes  thereto. 


[Sec.  1.]  [Indian  inspectors  —  engineers.]  •  •  •  For  pay  of  eight 
Indian  inspectors,  two  of  whom  shall  be  engineers,  one  to  be  designated  as 
chief,  competent  in  the  location,  construction,  and  maintenance  of  irriga- 
tion works,  at  two  thousand  five  hundred  dollars  per  annum  each,  except 
the  chief  engineer,  who  shall  receive  three  thousand  five  hundred  dollars, 
•  •  •  Provided,  That  the  requirement  of  two  engineers  skilled  in  irriga- 
tion shall  become  immediately  operative.    [33  Stat.  L.  1049.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1905,  ch.  1479. 
See  the  notes  to  IL  S.  sec.  2043,  aupra^  p.  762. 


[Seo.  1.]  [Transfer  of  funds  —  detail  of  employees.]  •  •  •  That 
hereafter  when  not  required  for  the  purpose  for  which  appropriated,  the 
funds  provided  for  the  pay  of  specified  employees  at  any  Indian  agency 
may  be  used  by  the  Secretary  of  the  Interior  for  the  pay  of  other  employees 
at  such  agency,  but  no  deficiency  shall  be  thereby  created ;  and,  when  neces- 
sary, specified  employees  may  be  detailed  for  other  service  when  not 
required  for  the  duty  for  which  they  were  engaged.    [34  Stat.  L.  1016.] 

This  and  the  foUowing  three  paragraphs  of  this  section  are  from  the  Indian  Appro- 
priation Act  of  March  1,  1907,  ch.  2285. 

[Matrons  to  teach  housekeeping.]  *  *  *  To  enable  the  Secretary  of 
the  Interior  to  employ  suitable  persons  as  matrons  to  teach  Indian  girls  in 
housekeeping  and  other  household  duties,  at  a  rate  not  to  exceed  sixty  dol- 
lars per  month,  and  for  furnishing  necessary  equipments,  and  renting 
quarters  where  necessary,  twenty-five  thousand  dollars:  Provided,  That 
the  amount  paid  said  matrons  shall  not  come  within  the  limit  for  employees 
fiixed  by  the  Act  of  June  seventh,  eighteenth  hundred  and  ninetynseven. 
[34  Stat.  L.  1019.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

The  Act  of  June  7,  1897,  ch.  3,  $  1,  is  given  as  amended,  supra,  p.  768. 

[Appropriations  for  salaries.]  •  •  •  The  appropriations  herein  or 
hereafter  made  for  the  salaries  of  Indian  agents  shall  not  take  effect  nor 
become  available  in  any  case  for  or  during  the  time  in  which  any  active 
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officer  of  the  Army  of  the  United  States  shall  be  engaged  in  the  perform- 
ance of  the  duties  of  Indian  agent  at  any  of  the  agencies  hereafter  named ; 
[34  Stat  L,  1020,] 

See  the  note  to  the  first  paragraph  of  this  section. 

[Dnties  of  agents  imposed  on  saperintendent  of  Indian  nchoolB  —  bond 
—  pay.]  •  •  •  and  the  Commissioner  of  Indian  Affairs,  with  the 
approval  of  the  Secretary  of  the  Interior,  may  devolve  the  duties  of  any 
Indian  agency  or  part  thereof  upon  the  superintendent  of  the  Indian  school 
located  at  such  agency  or  part  thereof  whenever  in  his  judgment  such  super- 
intendent can  properly  perform  the  duties  of  such  agency.  And  the  super- 
intendent upon  whom  such  duties  devolve  shall  give  bonds  as  other  Indian 
agents. 

That  the  pay  of  any  superintendent  who  performs  agency  duties  in  addi- 
tion to  those  of  his  superintendency  may  be  increased  by  the  Commissioner 
of  Indian  Affairs,  in  his  discretion,  to  an  extent  not  exceeding  three  hun- 
dred dpUars  per  annum.     [34  Stat,  L..1020.] 

See  the  note  to  the  first  paragraph  of  this  section. 

Provisions  similar  to  those  of  the  text  have  appeared  in  Indian  Appropriation  Acts 
for  many  years. 


Sec.  1.  [Disbursing  officers'  bonds  —  acceptance  of  new  bond  —  effect 
on  sureties  on  prior  bond.]  •  •  •  Hereafter  when  the  Secretary  of  the 
Interior  deems  a  new  bond  necessary  he  may,  in  his  discretion,  require  any 
disbursing  officer  under  the  jurisdiction  of  the  Commissioner  of  Indian 
Affairs  to  execute  a  new  bond,  with  approved  sureties,  in  such  amount  as 
he  may  deem  necessary,  and  when  accepted  and  approved  by  the  Secretary 
of  the  Interior  the  new  bond  shall  be  valid  and  the  surety  or  sureties  of 
the  prior  bond  shall  be  released  from  liability  for  all  acts  or  defaults  of  the 
principal  which  may  be  done  or  committed  from  and  after  the  day  on  which 
the  new  bond  was  approved.    [35  Stat.  L,  71,] 

This  and  the  following  section  2  are  from  the  Indian  Appropriation  Act  of  AprU  30, 
1908,  oh.  153. 

Sec.  2.  [Fanners  and  stockmen.]  *  *  *  To  enable  the  Commissioner 
of  Indian  Affairs  to  employ  practical  farmers  and  practical  stockmen,  sub* 
ject  only  to  such  examination  as  to  qualifications  as  the  Secretary  of  the 
Interior  may  prescribe,  in  addition  to  the  agency  farmers  now  employed, 
at  wages  not  exceeding  seventy-five  dollars  each  per  month,  to  superintend 
and  direct  farming  and  stock  raising  among  such  Indians  as  are  making 
effort  for  self-support,  one  hundred  and  twenty-five  thousand  dollars :  Pro- 
vided,  That  the  amounts  paid  such  farmers  and  stockmen  shall  not  come 
within  the  limit  for  employees  fixed  by  the  Act  of  June  seventh,  eighteen 
hundred  and  ninety-seven:  Provided  further,  That  the  Commissioner  of 
Indian  Affairs  may  employ  additional  farmers  at  any  Indian  school  at  not 
exceeding  sixty  dollars  per  month,  subject  only  to  such  examination  as  to 
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qualificatipilB  as  the  Secretary  o£  the  Interior  may  prescribe,  said  farmers 
to  be  in  addition  to  the  school  farmers  now  employed.    [35  Stat.  L.  75.] 

See  the  note  to  the  preceding  section  1  of  the  text. 

Similar  provisions  have  appeared  m  prior  Appropriation  Acts. 

The  Act  of  June  7,  1897.  ch.  3,  §  1,  is  given  as  amended,  aupra,  p.  763. 


[Indian  inspectors  —  not  required  to  be  engineers.]  •  •  •  Six 
Indian  in.spectors,  not  required  to  be  engineers,  now  employed  and  appro- 
priated for  in  the  Indian  Department,  at  two  thousand  five  hundred  dollars 
each,  and  said  Indian  inspectors  shall  hereafter  be  termed  inspectors,  and 
shall  be  included  in  the  classified  service.    [35  Stat.  L,  887.] 

This  is  from  the  Legislative.  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1900,  ch.  207. 

See  tho  notes  to  R.  S.  »ec.  2043,  supra,  p.  762. 


Sec.  27.  [Annual  statements  to  be  made  of  fiscal  affairs  of  Indians.] 

Annually,  on  the  first  Monday  in  December,  the  Secretary  of  the  Interior 
shall  transmit  to  the  Speaker  of  the  House  of  Representatives  a  statement 
of  the  fiscal  affairs  of  all  Indian  tribes  for  whose  benefit  expenditures  from 
either  public  or  tribal  funds  shall  have  been  made  by  any  officer,  clerk,  or 
employee  in  the  Interior  Department  during  the  preceding  fiscal  year ;  and 
such  statement  shall  show  (1)  the  total  amount  of  all  moneys,  from  what- 
ever spurce  derived,  standing  to  the  credit  of  each  tribe  of  Indians,  in 
trust  or  otherwise,  at  the  close  of  such  fiscal  year;  (2)  an  analysis  of  such 
credits,  by  funds,  showing  how  and  when  they  were  created,  whether  by 
treaty  stipulation,  agreement,  or  otherwise;  (3)  the  total  amount  oi  dis- 
bursements from  public  or  trust  funds  made  on  account  of  each  tribe  cf 
Indians  for  such  fiscal  year;  and  (4)  an  analysis  of  such  disbursements 
showing  the  amounts  disbursed  (a)  for  per  capita  payments  in  money  to 
Indians,  (b)  for  salaries  or  compensation  of  officers  and  employees,  (c)  for 
compensation  of  counsel  and  attorney's  fees,  and  (d)  for  support  and 
civilization.     [36  Stat.  L.  1077.] 

This  18  from  the  Indian  Appropriation  Act  of  March  3,  1911,  ch.  210. 


[Sec.  1.]  [Indian  office  —  estimates  for  all  personal  services  to  be  sub- 
mitted —  restription.]  •  •  •  For  the  fiscal  year  nineteen  hundred  and 
fourteen  and  annually  thereafter  estimates  in  detail  shall  be  submitted 
for  all  personal  services  required  in  the  Indian  Office,  and  after  the  end  of 
the  fiscal  year  nineteen  hundred  and  thirteen  it  shall  not  be  lawful  to 
employ  in  said  office  any  personal  services  other  than  those  specifically 
appropriated  for  in  the  legislative,  executive,  and  judicial  appropriation 
Acts,  except  temporary  details  of  field  employees  for  service  connected 
solely  with  their  respective  employments.    [37  Stat.  L.  396.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  23, 
1912,  ch.  350. 
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[Sec.  1.]  [Seoretaiy  to  Board  of  Indian  oommissionen — pay.]  •  •  • 

That  hereafter  the  Board  of  Indian  Commissioners  is  authorized  to  employ 
a  secretary,  not  a  member  of  said  board,  and  pay  his  salary  out  of  the  appro- 
priation herein  made  or  which  shall  heref ter  be  made  for  said  board.    [37 

Stat  L.  521.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  24,  1912,  ch.  388. 
These  provisions  supersede  those  of  R.  S.  sec.  2040,  noted  supra^  p.  752. 


[Sec.  1.]  [Oaths  of  employees  in  Indian  service.]  •  •  •  That  super- 
intendents and  acting  superintendents  in  charge  of  Indian  reservations^ 
schools,  irrigation  and  allotment  projects  are  hereby  authorized  and  empow- 
ered to  administer  the  oath  of  office  required  of  employees  placed  under 
their  jurisdiction.    [38  Stat  L.  80,] 

This  and  the  following  section  26  are  from  the  Indian  Appropriation  Act  of 
June  30,  1913,  ch.  4. 

As  to  superintendents,  see  the  notes  to  R.  S.  sees.  2046-2051,  noted  supra,  p.  753- 

Sec.  26.  [Bureau  of  Indian  Affairs  —  system  of  bookkeepimg  —  annual 
report  —  allotment  of  appropriation  before  expenditures  —  estimates.] 

On  or  before  the  first  day  of  July,  nineteen  hundred  and  fourteen,  the 
Secretary  of  the  Interior  shall  cause  a  system  of  bookkeeping  to  be  installed 
in  the  Bureau  of  Indian  Affairs,  which  will  afford  a  ready  analysis  of 
expenditures  by  appropriations  and  allotments  and  by  units  of  the  service, 
showing  for  each  class  of  work  or  activity  carried  on,  the  expenditures 
for  the  operation  of  the  service,  for  repairs  and  preservation  of  property, 
for  new  and  additional  property,  salaries  and  wages  of  employees,  and  for 
other  expenditures.  Provision  shall  be  made  by  the  Secretary  of  the 
Interior  for  further  analysis  of  each  of  the  foregoing  classes  of  expendi- 
tures, if,  in  his  judgment,  he  shall  deem  it  advisable.  Annually,  after  July 
first,  nineteen  huiadred  and  fourteen,  a  detailed  statement  of  expenditures, 
as  hereinbefore  described,  shall  be  incorporated  in  the  annual  report  of 
the  Commissioner  of  Indian  Affairs  and  transmitted  by  the  Secretary  of 
the  Interior  to  Congress  on  or  before  the  first  Monday  in  December.  Before 
any  appropriation  for  the  Indian  Service  is  obligated  or  expended,  the 
Secretary  of  the  Interior  shall  make  allotments  thereof  in  conformity  with 
the  intent  and  purpose  of  this  Act,  and  such  allotments  shall  not  be  altered 
or  modified  except  with  his  approval.  After  July  first,  nineteen  hundred 
and  fourteen,  the  estimates  for  appropriations  for  the  Indian  Service  sub- 
mitted by  the  Secretary  of  the  Interior,  shall  be  accompanied  by  a  detailed 
statement,  classified  in  the  manner  prescribed  in  the  first  paragraph  of  this 
section,  showing  the  purposes  for  which  the  appropriations  are  required. 
[38  Stat  L.  103.] 
See  the  note  to  the  preceding  section  1  of  this  Act. 

R.  S.  sees.  468  and  469  were  as  follows: 

"  Sec.  468.  Tlie  Commissioner  of  Indian  Affairs  shall  annually  report,  separately,  to 
Congress,  a  tabular  statement  showing  distinctly  the  separate  objects  of  expenditure 
under  his  supervision,  and  how  much  disbursed  for  each  object,  describing  the  articles 
and  the  quantity  of  each,  and  giving  the  name  of  each  person  to  whom  any  part  was 
paid,  and  how  much  was  paid  to  him,  and  for  what  objects,  so  far  as  they  relate  to  the 
disbursement  of  the  funds  appropriated  for  the  incidental,  contingent,  or  miscellAneoiu 
expenses  of  the  Indian  service,  during  the  .fiscal  year  next  preceding  each  report." 

Act  of  March  2,  1867,  ch.  173,  14  Stat.  L.  516. 


INDIANS  769 

"  Ssc.  469.  The  GommisBioner  of  Indian  Affairs  shall  embody  in  his  annual  report  the 
reports  of  all  agents  or  commidsioners  issuing  food,  clothing,  or  supplies  of  any  kind  to 
Indians,  stating  the  number  of  Indians  present  and  actually  receiving  the  same." 

Act  of  Feb.  14,  1873,  ch.  138,  17  SUt.  L.  463. 

Both  sections  were  repealed  by  the  Act  of  June  25,  1910,  eh.  431,  §  19,  36  Stat.  L. 
860. 

PHor  to  the  repeal  of  these  sections  the  Act  of  Aug.  15,  1876,  ch.  289,  f  3,  19  Stat.  L. 
199,  relating  to  reports  of  bids  and  proposals  for  services,  supplies,  etc.,  was  repealed 
by  the  Act  of  June  21,  1906,  ch.  3504,  34  Stat.  L.  328,  which  also  repealed  several 
provisions  relating  to  the  reports  of  names  of  employees  in  the  Indian  service,  and 
provided  that  the  commissioner  should  embody  in  his  annual  report  a  **  detailed  state- 
ment of  the  awards  of  contracts  made  for  any  services,  supplies,  and  annuity  goods 
for  the  Indian  service."  This  latter  provision  must  be  regarded  as  repealed,  however, 
by  the  subsequent  repeal  of  R.  S.  sec.  468  and  469  and  the  Act  of  March  3,  1875,  ch. 
132,  S  8,  18  Stat.  L.  450,  by  the  Act  of  June  25,  1910,  ch.  431,  f  i  19  and  20  previously 
cited. 

Said  Act  of  June  25,  1910,  ch.  431,  S  20,  36  Stat.  L.  861,  likewise  repealed  a  pro- 
vision of  the  Act  of  March  3,  1901,  §  8,  31  Stat.  L.  1085  (which  had  been  repeated 
in  subsequent  Acts)  requiring  that  ''the  Commissioner  of  Indian  Affairs  shall  report 
annually  to  Congress,  specifically  showing  the  number  of  employees  at  each  agency, 
industrial  and  boarding  school,  which  are  supported  in  whole  or  in  part  out  of  the 
appropriations  in  this  Act,  giving  name,  when  employed,  in  what  capacity  employed, 
male  or  female,  whether  white  or  Indian,  amount  of  compensation  paid,  and  out  of 
what  item  or  fund  of  the  appropriation  paid,  and  whether,  in  the  opinion  of  such  Com- 
missioner, any  of  such  employees  are  unnecessary." 

This  would  seem  to  operate  as  a  repeal  of  an  earlier  provision  of  the  Act  of  June  10, 
1896,  ch.  398,  §  7,  29  Stat.  L.  349,  requiring  the  commissioner  of  Indian  affairs  to 
report  annually  to  Congress  "  the  number  of  employees  in  the  Indian  Bureau  in  Wash- 
ington, when  employed,  in  what  capacity  employed,  male  or  female,  full  name,  amount 
of  compensation  paid  and  out  of  what  fund  paid,  and  under  what  law  employed." 

The  form  in  which  estimates  were  required  was  prescribed  by  the  Act  of  Aug.  15^ 
1876,  ch.  289,  §  4,  supra,  p.  762. 


[Sec.  1.]  [Heat  and  light  for  employees'  quarters.]    •    •    •   That  the 

Secretary  of  the  Interior  is  hereby  authorized  to  allow  employees  in  the 
Indian  Service,. who  are  furnished  quarters,  necessary  heat  and  light  for 
such  quarters  without  charge,  such  heat  and  light  to  be  paid  for  out  of 
the  fund  chargeable  with  the  cost  of  heating  and  lighting  other  buildings 
at  the  same  place:  Provided  further,  That  the  amount  so  expended  for 
agency  purposes  shall  not  be  included  in  the  maximum  amounts  for  com- 
pensation of  employees  prescribed  by  section  one,  Act  of  August  twenty- 
fourth,  nineteen  hundred  and  twelve :    [38  Stat,  L.  584.] 

This  and  the  following  section  17  are  from  the  Indian  Appropriation  Act  of  Aug.  I, 
1914,  ch.  221. 

Provisions  similar  to  those  of  this  paragraph  were  made  by  Appropriation  Acts  for 
previous  years. 

The  Act  of  Aug.  24,  1912,  ch.  388,  }  1,  mentioned  in  the  text  amended  the  Act  of 
June  7,  1897,  ch.  3,  $  1,  and  is  incorporated  therein,  supra,  p.  763. 

Sec.  17.  [Five  Civilized  Tribes  —  snperintendent  to  be  appointed.] 
•  •  •  That,  effective  September  first,  nineteen  hundred  and  fourteen, 
the  oflBces  of  the  Commissioner  of  the  Five  Civilized  Tribes  and  superin- 
tendent of  Union  Agency,  in  Oklahoma,  be,  and  the  same  are  hereby,  abol- 
ished and  in  lieu  thereof  there  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  a  superintenSent  for  the  Five 
Civilized  Tribes,  with  his  office  located  in  the  State  of  Oklahoma,  at  a  salary 
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of  $5,000  per  annum,  and  said  superintendent  shall  exercise  the  authority 
and  perform  the  duties  now  exercised  by  the  Commissioner  to  the  Five 
Civilized  Tribes  and  the  superintendent  of  the  Union  Agency,  with  author- 
ity to  reorganize  the  department  and  to  eliminate  all  unnecessary  clerks, 
subject  to  the  approval  of  the  Secretary  of  the  Interior.    [38  StaU  L.  598.] 

See  the  note  to  the  preceding  section  1  of  this  Act, 


m.  PEBFOBMANCE  OF  ENOAOEUENTS  BETWEEN  UNITED 
STATES  AND  INDIANS 

Sec.  2079.  [No  future  treaties  with  Indian  tribes.]  No  Indian  nation 
or  tribe  within  the  territory  of  the  United  States  shall  be  acknowledged  or 
recognized  as  an  independent  nation,  tribe,  or  power  with  whom  the  United 
States  may  contract  by  treaty ;  but  no  obligation  of  any  treaty  lawfully 
made  and  ratified  with  any  such  Indian  nation  or  tribe  prior  to  March  third, 
eighteen  hundred  and  seventy-one,  shall  be  hereby  invalidated  or  impaired. 
[R.8.] 

Act  of  March  3,  1871,  ch.  120,  16  Stat.  L.  566. 

Sections  2079  to  2110  of  the  Revised  Statutes  constitute  ch.  2,  ''Performance  of 
engagements  between  the  United  States  and  Indians,"  of  title  XXVIII,  "  Indians." 


Treaty-making  system  of  goyemment 
abolished. —  ''After  an  experience  of  a 
hundred  years  of  the  treaty-making  sys- 
tem of  government.  Congress  has  deter- 
mined upon  a  new  departure  —  to  govern 
them  [the  Indians]  by  Acts  of  Congress." 
U.  S.  V.  Kagama,  (1886)  118  U.  S.  375, 
6  S.  Ct.  1109,  30  V.  S.  (L.  ed.)  228.  See 
also  Lone  Wolf  v,  Hitchcock,  (1903)  187 
U.  S.  553,  23  S.  Ct.  216,  47  U.  S.  (L.  ed.) 
299;  Cherokee  Nation  r.  Hitcneock,  (1902) 
187  U.  S.  294,  23  S.  Ct  115,  47  U.  S. 
(L.  ed.)  183;  Choctaw  Nation  v,  U.  S., 
(1886)  119  U.  S.  1,  7  S.  Ct.  75,  30  U.  S. 
(L.  ed.)  306;  Elk  v.  Wilkins,  (1884)  112 
U.  S.  94,  6  S.  Ct.  41,  28  U.  S.  (L.  ed.) 
643;  Cherokee  Nation  v.  Southern  Kan. 
R.  Co.,  (1890)  135  U.  S.  641,  10  S.  Ct. 
965,  34  U.  S.  (L.  ed.)  295;  Stephens  v, 
Cherokee  Nation,  (1899)  174  U.  S.  445, 
19  S.  Ct.  722,  43  U.  S.  (L.  ed.)  1041; 
Ew  p.  Crow  Dog,  (1883)  109  U.  S.  656, 
3  S.  Ct.  396,  27  U.  S.  (L.  ed.)  1030; 
U.  S.  V.  Osborn,  (1880)  2  Fed.  68;  In  re 
Sah  Quah,  (1886)  31  Fed.  327;  Trusoott 
17.  Hurlbut  Land,  etc.,  Co.,  (1806)  73  Fed. 
62;  Jaeger  v.  U.  S.,  (1892)  27  Ct.  CI. 
278;  Lowe  v,  U.  8.,  (1902^  37  Ct.  CI.  413. 

Contract  by  treaty  prohibited. —  It  is 
clear  that  this  section  prohibits  the  mak- 
ing of  any  contract  with  the  Indians  by 
treaty.  Starr  v.  Long  Jim,  (1913)  227 
U.  S.  613,  33  S.  Ct.  358,  57  U.  S.  (L.  ed.) 
670. 

Treaties  have  the  force  of  law.— By  this 
section,  Congress  has  recognized  the  obli- 
gation  of   all   treaties    with    the   Indian 


tribes  lawfully  made  and  ratified  prior  to 
March  3,  1871,  and  by  numerous  legis- 
lative provisions,  and  by  many  Acts  of 
appropriation,  Congress  has  recognised  all 
such  treaties  as  having  the  force  of  law. 
U.  S.  V.  Berry,   (1880)   4  Fed.  779. 

Until  the  Act  of  1871,  above  cited,  the 
power  of  the  government  to  make  treaties 
with  the  Indian  tribes  residing  within  the 
limits  of  a  state  was  never  questioned. 
U.  S.  V,  Forty-three  Gallons  of  Whisky, 
25  Fed.  Cas.  No.  15,136. 

Relation  of  Indian  tribes  to  United 
States.— The  Act  of  March  3,  1871,  did 
not  change  the  relation  of  the  Indian 
tribes  to  the  United  States,  but  only 
changed  the  method  of  enacting  laws  for 
their  government.  Ex  p.  Morgan,  (1883) 
20  Fed.  306.  Since  that  Act  the  Indian 
tribes  have  ceased  to  be  treaty-makinff 
powers  and  have  simply  become  wards  of 
the  nation.  Brown  v.  U.  S.,  (1897)  32 
Ct.  CI.  432. 

Indians  entitled  to  rights  of  belligerents. 
—  Congress  has  authority  to  govern  the 
Indians  by  statute,  instead  of  by  treaty, 
but,  having  recognized  them  in  their  tribal 
relations  until  the  Act  of  1871,  and  by 
that  Act  declared  that  no  obligation  of 
any  treaty  made  prior  thereto  should  be 
thereby  impaired,  they  are  entitled,  at 
least  until  otherw^ise  provided  by  law,  to 
the  rights  and  privileges  of  belligerents, 
and  the  use  of  the  word  "  amity  *°  in  the 
statutes  is,  in  effect,  a  recognition  of  such 
rights.  Leighton  v,  U.  S.,  (1894)  29  Ct. 
CI.  304. 
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Sec.  2080.  [Abrogation  of  treaties.]  Whenever  the  tribal  organiza- 
tion of  any  Indian  tribe  is  in  actual  hostility  to  the  United  States,  the  Presi- 
dent is  authorized,  by  proclamation,  to  declare  all  treaties  with  such  tribe 
abrogated  by  such  tribe,  if  in  his  opinion  the  same  can  be  done  consistently 
with  good  faith  and  legal  and  national  obligations.     [R.  8.] 

Act  of  July  5,  1862,  ch.  136,  12  Stat.  L.  528. 

Power  of  Congreas  to  abrogate  Indian  but  have  continued  to  recognisse  its  bind- 

treaties.— "  The  power  exists  to  abrogate  ing   force   by  making   appropriations   to 

the  provisions  of  an  Indian  treaty,  though  carry  the  same  into  effect  and  for  the  pay- 

pre8im[iably  such  povrer  will  be  exercised  ment  of  annuities  stipulated  therein  to  be 

only  when  circumstances  arise  which  will  paid,  and  such  annuities  have  not  been 

not  only  justify  the  government  in  dis-  withheld  from  such  tribe  by  reason  of  ho»- 

regarding  the  stipulations  of  the  treaty,  tilities   on   its   part   against  the  United 

but  may  demand,  in  the  interest  of  the  States  or  their  citizens,  as  provided  by 

country  and  the  Indians  themselves,  that  R.  S.  sec.  2100   {infra,  p.  775),  the  pre- 

it  should  do  so."    Lone  Wolf  v.  Hitchcock,  sumption  ia  that  such  tribe  was  recognized 

(1903)    187  U.  S.  553,  23  S.  Ct.  216,  47  by  the  United  States  as  in  amity  there- 

U.  S.  (L.  ed.)  299.  with    during    such    period,    and    in    the 

Presumption  of  amity  from  existence  of  absence  of  any  affirmative  proof  to  the 

treaty. —  Where  the  political  departments  contrary,  such  presumption  will  be  held 

of  the  government  have  not  abrogated  or  aa  conclusive.     Leighton  v,  U.  S.,  (1894) 

annulled  a  treaty  with  an  Indian  tribe,  29  Ct.  CI.  325. 

Sec.  2081 .  [Payment  of  certain  annuities  in  coin.]  The  Secretary  of 
the  Treasury  is  authorized  to  pay  in  coin  such  of  the  annuities  as  by  the 
terms  of  any  treaty  of  the  United  States  with  any  Indian  tribe  are  required 
to  be  paid  in  coin.    [R,  8,] 

Act  of  March  3,  1865,  ch.  127,  13  Stat.  L.  561. 

Sec.  2082.  [Pajrment  of  annuities  in  goods.]  The  President  may,  at 
the  request  of  any  Indian  tribe,  to  which  any  annuity  is  payable  in  money, 
cause  the  same  to  be  paid  in  goods,  purchased  as  provided  in  the  next 
section.     [R.  8,] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

Sec.  2083.  [Purchase  of  goods  for  the  Indians.]  All  merchandise 
required  by  any  Indian  treaty  for  the  Indians,  payable  after  making  of  such 
treaty,  shall  be  purchased  under  the  direction  of  the  Secretary  of  the 
Interior,  upon  proposals  to  be  received,  to  be  based  on  notices  previously 
to  be  given;  and  all  merchandise  required  at  the  making  of  any  Indian 
treaty  shall  be  purchased  under  the  order  of  the  Commissioner  of  Indian 
Affairs  by  such  person  as  he  shall  appoint.  All  other  purchases  on  account 
of  the  Indians,  and  all  payments  to  them  of  money  or  goods,  shall  be  made 
by  such  person  as  the  President  shall  designate  for  that  purpose.     [R.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 

See  the  Act  of  March  3,  1875,  ch.  132,  §  9,  infra,  p.  782,  and  the  Act  of  April  30,  1908, 
ch.  153,  §  1,  infra,  p.  789. 

Contracts  to  be  based  on  appropriations.  payment  of  claims  arising  out  of  contracts 

—  Sections  13  and  7  of  the  Act  of  June  made  contrary  to  this  rule,  furnishes  no 

30, 18^,  now  embodied  in  the  above  section  ground  for  the  assumption  that  the  gov- 

and  in  R.  S.  sec.  2058,  supra,-  p.  756,  have  ernment  has  recognized  its  legal  liability 

been  held  not  to  authorize  any  officer  of  for  the  amount  of  such  claims  or  of  claims 

the  government  to  bind  the  United  States  of  like   character.     U.   S.   r.   McDougaU, 

by  any  contract  for  the  subsistence  of  In-  (1887)  121  U.  S.  89,  7  S.  Ct.  850,  30  U.  S. 

dians  not  based  on  appropriations  made  (L.  ed.)   861,  disapproving  Belt  v,  U.  S., 

by  Congress.    The  fact  that  Congress,  by  (1879)   15  Ct.  CI.  92. 
special  acts,  has  made  provision  for  the 
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Sec.  2084.  [Manner  of  purchase.]  No  goods  shall  be  purchased  1^  the 
Office  of  Indian  Affairs,  or  its  agents,  for  any  tribe,  except  upon  the  written 
requisition  of  the  superintendent  in  charge  of  the  tribe,  and  only  upon 
public  bids  in  the  mode  prescribed  by  the  preceding  section.    [B.  8.] 

Act  of  July  6,  1862,  ch.  135,  12  Stat.  L.  529. 

As  to  the  abolition  of  superintendencieB  see  the  notes  to  R.  S.  sees.  2046-2061  noted 
supra,  p.  753. 

Further  provisions  with  respect  to  the  purchase  of  supplies  were  made  by  the  Act 
of  April  30,  1908,  ch.  153,  §  1,  infra,  p.  789. 

Sec.  2085.  [Claims  for  supplies  for  Indians.]  No  claims  for  supplier 
for  Indians,  purchased  without  authority  of  law,  shall  be  paid  out  of  any 
appropriation  for  expenses  of  the  Office  of  Indian  Affairs,  or  for  Indians. 
[B.S.] 

Act  of  July  15,  1870,  ch.  296,  IS  Stat.  L.  SSO. 

Sec.  2086.  [Modes  of  paying  annuities  and  distributing  goods.]  The 
payment  of  aU  moneys  and  the  distribution  of  all  goods  stipulated  to  be  fur- 
nished to  any  Indians,  or  tribe  of  Indians,  shall  be  made  in  one  of  the  fol- 
lowing ways,  as  the  President  or  the  Secretary  of  the  Interior  may  direct : 

First.  To  the  chiefs  of  a  tribe,  for  the  tribe. 

Second.  In  cases  where  the  imperious  interest  of  the  tribe  or  the  indi- 
viduals intended  to  be  benefited,  or  any  treaty  stipulation,  requires  the 
intervention  of  an  agency,  then  to  such  person  as  the  tribe  shall  appoint 
to  receive  such  moneys  or  goods;  or  if  several  persons  be  appointed,  then 
upon  the  joint  order  or  receipt  of  such  persons. 

Third.  To  the  heads  of  the  families  and  to  the  individuals  entitled  to 
participate  in  the  moneys  or  goods. 

Fourth.  By  consent  of  the  tribe,  such  moneys  or  goods  may  be  applied 
directly,  under  such  regulations,  not  inconsistent  with  treaty  stipulations, 
as  may  be  prescribed  by  the  Secretary  of  the  Interior,  to  such  purposes  as 
will  best  promote  the  happiness  and  prosperity  of  the  members  of  the  tribe, 
and  will  encourage  able-bodied  Indians  in  the  habits  of  industry  and  peace. 
[R.S.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737;  Act  of  March  3,  1847,  ch.  06,  9  Stat.  L. 
203;  Act  of  Aug.  30,  1852,  ch.  103,  10  Stat.  L.  56;  Act  of  July  15,  1870,  ch.  296,  16 
Stat.  L.  360. 

.    Further  provisions  relating  to  payments  were  made  by  the  Act  of  June  10,  1896,  ch. 
398,  §  1,  infra,  p.  787,  and  the  Act  of  March  3,  1911,  ch.  210,  i  28,  infra,  p.  792. 

Indians  absent  from  their  resenration  dians    themselves    or   to    the   tribe    per 

without  permission  from  the  United  States  capita,  '*  unless  the  imperious  interest  of 

had  no  individual  rights  to  the  annuities  the    Indian    or    Indians   or    some   treaty 

promised  to  their  tribes  by  treaty,  and  stipulation  shall  require  the  payment  to 

paid  at  the  tribal  agency  conformably  to  be  made  otherwise,  under  the  direction  of 

the  Act  of  Aug.  30,  1852,  10  Stat.  L.  41,  fhe  President."    Sac,  etc,  Indians  t?.  Sac, 

ch.  103,  from  which  this  section  was  taken  etc.,  Indians,    (1911)    220  U.  8.  481,  31 

in  part,  and  which  forbade  payment  to  be  S.  Ct.  473,  55  U.  S.  (L.  ed.)  552,  at^rm' 

made  to  any  attorney  or  agent,  and  re-  ing  45  Ct.  CI.  287. 
quired  it  to  be  made  directly  to  the  In- 

Sec.  2087.  [Withholding  of  annuities  on  acoount  of  intoxicatiiDg 
liquors.]  No  annuities,  or  moneys,  or  goods,  shall  be  paid  or  distributed  to 
Indians  while  they  are  under  the  influence  of  any  description  of  intoxicat- 
ing liquor,  nor  while  there  are  good  and  sufficient  reasons  leading  the 
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officers  or  agents,  whose  duty  it  may  be  to  make  sueli  payments  or  distribu- 
tion, to  believe  that  there  is  any  species  of  intoxicating  liquor  within  con- 
venient reach  of  the  Indians,  nor  until  the  chiefs  and  head-men  of  the  tribe 
shall  have  pledged  themselves  to  use  all  their  influence  and  to  make  all 
proper,  exertions  to  prevent  the  introduction  and  sale  of  such  liquor  in  their 
country.    [R,  8.] 

Act  of  March  3,  1847,  ch.  66,  9  Stat.  L.  203. 

As  to  the  regulation  of  the  sale  of  intoxicating  liquors  generally  see  suhdivision  IX, 
of  this  title,  infra,  p.  913. 

Sec.  2088.  [Persons  to  be  present  at  delivery  of  annuities.]     The 

superintendent,  agent,  or  sub-agent,  together  with  such  military  officer  as 
the  President  may  direct,  shall  be  present,  and  certify  to  the  delivery  of  all 
goods  and  money  required  to  be  paid  or  delivered  to  the  Indians.    [JB.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat  L.  737. 

As  to  the  abolition  of  superintendencies  see  the  notes  to  R.  S.  sees.  2046-2051,  noted 
9upra,  p.  753. 

Sec.  2089.  [Mode  of  disbursements.]  At  the  discretion  of  the  Presi- 
dent all  disbursements  of  moneys,  whether  for  annuities  or  otherwise,  to 
fulfill  treaty  stipulations  with  individual  Indians  or  Indian  tribes,  shall  be 
made  in  person  by  the  superintendents  of  Indian  affairs,  where  superintend- 
encies exist,  to  all  Indians  or  tribes  within  the  limits  of  their  respective 
superintendencies,  in  the  presence  of  the  local  agents  and  interpreters,  who 
shall  witness  the  same,  under  such  regulations  as  the  Secretary  of  the 
Interior  may  direct.    [R.  8.] 

Act  of  March  3,  1857,  ch.  90,  11  Stat.  L.  169. 

Disbursements    by   Indian   agents. —  It  in  the  above  section,  and  that  he  might 

was  held  to  be  entirely  discretionary  with  devolve  such  duty  upon  the  Indian  agents, 

the  President  to  require  the  superintend-  (1875)   16  Op.  Atty.-Gen.  66. 
ent  to  make  the  disbursement  referred  to 

Sec.  2090.  [Mode  of  distribution  of  goods.]  Whenever  goods  and 
merchandise  are  delivered  to  the  chiefs  of  a  tribe,  for  the  tribe,  such  goods 
and  merchandise  shall  be  turned  over  by  the  agent  or  superintendent  of 
such  tribe  to  the  chiefs  in  bulk,  and  in  the  original  package,  as  nearly  as 
practicable,  and  in  the  presence  of  the  head-men  of  the  tribe,  if  practicable, 
to  be  distributed  to  the  tribe  by  the  chiefs  in  such  manner  as  the  chiefs 
may  deem  best,  in  the  presence  of  the  agent  or  superintendent.    [R,  8.] 

Act  of  AprU  10,  1869,  ch.  16,  16  Stat.  L.  39. 

See  the  Act  of  July  1,  1898,  ch.  545,  §  7,  infra,  p*  787. 

R.  S.  sec.  3091.    This  section  was  as  follows: 

"Sec.  2091.  All  persons  whatsoever,  charged  or  trusted  with  the  disbursement  or 
application  of  money,  goods,  or  effects  of  any  kind  for  the  benefit  of  the  Indians,  shall 
settle  their  accounts,  annually,  at  the  Department  of  the  Interior  on  the  first  day  of 
October;  and  copies  of  the  same  shall  be  laid  before  Congress  at  the  commencement  of 
the  ensuing  session,  by  the  proper  accounting  officers ;  together  with  a  list  of  the  names 
of  aU  persons  to  whom  money,  goods,  or  effects  have  been  delivered  within  the  preceding 
year,  for  the  benefit  of  the  Indians,  specifying  the  amount  and  object  for  which  they 
were  intended,  and  showing  who  are  delinquents,  if  any,  in  forwarding  their  accounts 
according  to  the  provisions  of  this  section;  and,  also,  with  a  list  of  the  names  of  all 
persons  appointed  or  employed  under  this  title,  with  the  dates  of  their  appointment  01 
employment,  and  the  salary  and  pay<9f  each." 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 
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The  section  was  repealed  by  an  Act  of  June  25,  1910,  ch.  431,  §  19,  M  Stat.  L.  MO. 
By  the  Act  of  Aug.  30,   1890,  ch.  837,  §  4,  26  Stat.  L.  413,  given  under  Public 
Moneys,  all  disbursing  officers  were  required  to  render  accounts  quarterly. 

Sec.  2092.  [Bestriction  on  advances  to  superintendents,  agents, 
officers,  etc.]  No  superintendent  of  Indian  affairs,  or  Indian  agent,  or 
other  disbursing  oflSeer  in  such  service,  shall  have  advanced  to  him,  on 
Indian  or  public  account,  any  money  to  be  disbursed  in  future,  until  such 
superintendent,  agent,  or  officer  in  such  service  has  settled  his  accounts  of 
the  preceding  year,  and  has  satisfactorily  shown  that  all  balances  in  favor 
of  the  Government,  which  may  appear  to  be  in  his  hands  are  ready  to  be 
paid  over  on  the  order  of  the  Secretary  of  the  Interior.     [R.  8.] 

Act  of  June  27,  1846,  ch.  34,  9  Stat.  L.  20. 

As  to  the  abolition  of  superintendencies  see  R.  S.  sees.  2046-2051,  noted  supra,  p.  753. 

Sec.  2903.  [Disposal  of  proceeds  of  sales  of  Indian  lands.]  All  moneys 
received  from  the  sales  of  lands  that  have  been,  or  may"  be  hereafter,  ceded 
to  the  United  States  by  Indian  tribes,  by  treaties  providing  for  the  invest- 
ment or  payment  to  the  Indians,  parties  thereto,  of  the  proceeds  of  the  lands 
ceded  by  them,  respectively,  after  deducting  the  expenses  of  survey  and  sale, 
any  sums  stipulated  to  be  advanced,  and  the  expenses  of  fulfilling  any 
engagements  contained  therein,  shall  be  paid  into  the  Treasury  in  the  same 
manner  that  moneys  received  from  the  sales  of  public  lands  are  paid  into 
the  Treasury.     [R.  8.] 

Act  of  Jan.  9,  1837,  ch.  1,  6  Stat.  L.  135. 

See  the  Act  of  July  4,  1884,  ch.  180,  §  10,  infra,  p.  786. 

Creek  Indian  orphan  fund. — ^A   treaty  the  sale  of  these  selected  lands  were  prop- 

with  the  Creek  tribe  of  Indians,  ceding  all  erly  paid  into  the  Treasury  under  the  first 

their  lands  east  of  the  Mississippi  to  the  section  of  the  Act  of  Jan.  9,  1837,  above 

United  States,  provided  that  twenty  sec-  cited,  and  were  also  liable  to  be  drawn 

tions  should  be  selected  under  the  direc-  out  for  investment  or  payment,  whenever 

tion  of  the  President  for  the  orphan  chil-  the  President  should  so  direct,  under  the 

dren  of  the  Creeks,  and  divided,  and  re-  second  section  of  the  same  law.     (1837) 

tained  or   sold  for  their  benefit,   as  the  3  Op.  Atty.-Gen.  238. 
President  might  direct.     The  proceeds  of 

bee.  2094.  [Appropriation  of  moneys  to  carry  out  Indian  treaties.] 

All  sums  that  are  or  may  be  required  to  be  paid,  and  all  moneys  that  are  or 
may  be  required  to  be  invested  by  the  treaties  mentioned  in  the  preceding 
section,  are  appropriated  in  conformity  to  them,  and  shall  be  drawn  from 
the  Treasury  as  other  public  moneys  are  drawn  therefrom,  under  such 
instructions  as  may  from  time  to  time  be  given  by  the  President.     [JB.  8,] 

Act  of  Jan.  9,  1837,  ch.  1,  6  Stat.  L.  136. 

Sec.  2095.  [investments  of  stock  required  by  treaties.]  All  invest- 
ments of  stock,  that  are  or  may  be  required  by  treaties  with  the  Indians, 
shall  be  made  under  the  direction  of  the  President;  and  special  accounts 
of  the  funds  under  such  treaties  shall  be  kept  at  the  Treasury,  and  state- 
ments thereof  be  annually  laid  before  Congress.     [R.  8.] 

Act  of  Jan.  9,  1837,  ch.  1,  6  Stet.  L.  135. 

Sec.  2096.  [Investment  of  proceeds  of  lands.]  The  Secretary  of  the 
Interior  shall  invest  in  a  manner  which  shall  be  in  his  judgment  most  safe. 


INDIANS  775 

and  beneficial  for  the  fond,  all  moneys  that  may  be  received  under  treaties 
containing  stipulations  for  the  payment  to  the  Indians,  annually,  of  interest 
upon  the  proceeds  of  the  lands  ceded  by  them ;  and  he  shall  make  no  invest- 
ment of  such  moneys,  or  of  any  portion,  at  a  lower  rate  of  interest  than  five 
per  centum  per  annum.    [R.  8.] 

Act  of  Jan.  9,  1837,  ch.  1,  5  Stat.  L.  136. 

See  the  Act  of  June  10,  1876,  ch.  122,  infra,  p.  783,  and  the  Act  of  April  1,  1880, 
ch.  41,  infra,  p.  784. 

Sec.  2097.  [Misapplication  of  funds  belonging  to  the  Indians  pro- 
hibited.] No  funds  belonging  to  any  Indian  tribe  with  which  treaty  rela- 
tions exist  shall  be  applied  in  any  manner  not  authorized  by  such  treaty, 
or  by  express  provisions  of  law ;  nor  shall  money  appropriated  to  execute  a 
treaty  be  transferred  or  applied  to  any  other  purpose,  unless  expressly 
authorized  by  law.    [B.  8.] 

Act  of  July  26,  1866,  ch.  266,  14  Stat.  L.  280. 

Intention    of    statute. —  This    and    the  benefit  of  an  Indian  tribe,  among  certain 

succeeding  section   show  that  the  policy  individuals  named,   and  directs  the  bal- 

of  the  United  States  is  to  adhere  sacredly  ance  to  be  paid  to  said  tribe  through  an 

to  their  treaty  obligations  with  the  Indian  agent   appointed  by   it  under  R.   S.   sec. 

tribes,  and  to  protect  by  legislation  such  2086,  aupra,  p.  772,  the  court  is  powerless 

tribes   from  the  misapplication   of   their  and  without   jurisdiction  to  divert  said 

funds  arising  out  of  treaty  stipulations.  fund  from  the  persons  in  said  act  desig- 

Leighton  t?.  U.  S.,  (1894)  29  Ct.  CI.  288.  nated,  or  from  the  agent  appointed  to  re- 

Conrt  has  no  power  to  divert  funds. —  ceive    the    same.      Hanks    v.    Hendricks, 

When  Congress,  by  a  special  act,  distrib-  (1900)  3  Indian  Ter.  415,  68  S.  W.  669. 
utes  part  of  a  fund,  appropriated  for  the 

Sec.  2098.  [Indian  depredations,  how  paid.]  No  part  of  the  moneys 
which  may  be  appropriated  in  any  general  act  or  deficiency  bill  making 
appropriations  for  the  current  and  contingent  expenses  incurred  in  Indian 
affairs,  to  pay  annuities  due  to  or  to  be  used  and  expended  for  the  care 
and  benefit  of  any  tribe  or  tribes  of  Indians,  shall  be  applied  to  the  pay- 
ment of  any  claim  for  depredations  that  may  have  been  or  may  be  com- 
mitted by  such  tribe  or  tribes,  or  any  member  or  members  thereof.  No 
claims  for  Indian  depredations  shall  be  paid  until  Congress  shall  make 
special  appropriation  therefor.    [R.  S.] 

Act  of  July  16,  1870,  ch.  296,  18  Stat.  L.  360. 

For  provisions  relating  to  Indian  depredation  claims  see  the  title  Claims. 

Intention  of  statute. —  See  note  under  Cited    without    specific   application    in 

the  preceding  R.  S.  sec.  2097.  (1895)  21  Op.  Atty.-Gen.  131. 

R.  S.  sec.  2099.  ^^8  section  was  as  follows: 

"Sec.  2099.  No  moneys  which  may  he  appropriated  for  the  purposes  of  educa- 
tion among  the  Indian  tribes  shall  be  expended  for  any  such  object  elsewhere  than  in 
Indian  country.  But  this  provision  shall  not  apply  to  anpropriations  the  expenditure 
of  which  is  authorized  by  treaty  stipulations,  to  be  made  under  the  direction  either 
of  the  President  or  of  the  Indian  tribes,  respectively.*' 

Act  of  July  29,  1848,  ch.  118,  9  Stat.  L.  264. 

It  was  superseded  by  the  proviso  in  the  Act  of  July  31,  1882,  ch.  363,  infra,  p.  906. 

Sec.  21 00.  [Annuities  of  Indians  hostile  to  United  States.]  No  moneys 
or  annuities  stipulated  by  any  treaty  with  an  Indian  tribe  for  which  appro- 
priations are  made  shall  be  expended  for,  or  paid,  or  delivered  to  any  tribe 
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which,  since  the  next  preceding  payment  under  such  treaty,  has  engaged  in 
hostilities  against  the  United  States,  or  against  its  citizens  peacefully  or 
lawfully  sojourning  or  traveling  within  its  jurisdiction  at  the  time  of  such 
hostilities ;  nor  in  such  case  shall  such  stipulated  payments  or  deliveries  be 
resumed  until  new  appropriations  shall  have  been  made  therefor  by  Con- 
gress. And  the  Commissioner  of  Indian  Affairs  shall  report  to  Congress, 
at  each  session,  any  case  of  hostilities,  by  any  tribe  with  which  the  United 
States  has  treaty  stipulations,  which  has  occurred  since  his  next  preceding 
report.    [R.  8.] 

Act  of  March  2,  1867,  ch.  173,  14  Stat.  L.  515. 

See  the  Act  of  March  3,  1875,  ch.  132,  |  1,  infra,  p.  780. 

Sec.  2101.  [Goods  withheld  from  chitfs  who  have  violated  toeaty 
stipulatiosB.]  No  delivery  of  goods  or  merchandise  shall  be  made  to  the 
chiefs  of  any  tribe,  by  authority  of  any  treaty,  if  such  chiefs  have  violated 
the  stipulations  contained  in  such  treaty  upon  their  part.    [R.  8.] 

Act  of  April  10,  1869,  ch.  16,  16  Stat.  L.  39. 

R.  S.  sec.  axoa.    This  section  was  as  follows: 

''Sec.  2102.  The  Secretary  of  the  Interior  shaU  withhold  from  any  tribe  of  Indians 
who  may  hold  American  captives,  any  moneys  due  them  from  the  United  States,  until 
such  captives  have  been  surrendered  to  the  lawful  authorities  of  the  United  States." 

Res.  No.  62,  of  May  16,  1870,  16  Stat.  L.  377. 

It  was  superseded  by  a  similar  provision  made  by  the  Act  of  March  3,  1875,  ch.  132, 
i  1,  infra,  p.  780. 

Sec.  21 03.  [ContractB  with  the  Indians.]  No  agreement  shall  be  made 
by  any  person  with  any  tribe  of  Indians,  or  individual  Indians  not  citizens 
of  the  United  States,  for  the  payment  or  delivery  of  any  money  or  other 
thing  of  value,  in  present  or  in  prospective,  or  for  the  granting  or  procur- 
ing any  privilege  to  him,  or  any  other  person  in  consideration  of  services 
for  said  Indians  relative  to  their  lands,  or  to  any  claims  growing  out  of, 
or  in  reference  to,  annuities,  installments,  or  other  moneys,  claims,  demands, 
or  thing,  under  laws  or  treaties  with  the  United  States,  or  official  acts  of 
any  officers  thereof,  or  in  any  way  connected  with  or  due  from  the  United 
States,  unless  such  contract  or  agreement  be  executed  and  approved  as 
follows : 

First.  Such  agreement  shall  be  in  writing,  and  a  duplicate  of  it  delivered 
to  each  party. 

Second.  It  shall  be  executed  before  a  judge  of  a  court  of  record,  and  bear 
the  approval  of  the  Secretary  of  the  Interior  and  the  Commissioner  of 
Indian  Affairs  indorsed  upon  it. 

Third.  It  shall  contain  the  names  of  all  parties  in  interest,  their  residence 
and  occupation;  and  if  made  with  a  tribe,  by  their  tribal  authorities,  the 
scope  of  authority  and  the  reason  for  exeroising  that  authority,  shall  be 
given  specifically. 

Fourth.  It  shall  state  the  time  when  and  place  where  made,  the  particu- 
lar purpose  for  which  made,  the  special  thing  br  things  to  be  done  under  it, 
and,  if  for  the  collection  of  money,  the  basis  of  the  claim,  the  source  from 
which  it  is  to  be  collected,  the  disposition  to  be  made  of  it  when  collected, 
the  amount  or  rate  per  centum  of  the  fee  in  all  cases ;  and  if  any  contingent 
matter  or  condition  constitutes  a  part  of  the  contract  or  agreement,  it  shall 
be  specifically  set  forth. 
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Fifth.  It  shall  have  a  fixed  limited  time  to  run,  which  shall  be  distinctly 
stated. 

Sixth.  The  judge  before  whom  such  contract  or  agreement  is  executed 
shall  certify  officially  the  time  when  and  place  where  such  contract  or  agree- 
ment was  executed,  and  that  it  was  in  his  presence,  and  who  are  the  inter- 
ested parties  thereto,  as  stated  to  him  at  the  time ;  the  parties  present  mak- 
ing the  same ;  the  source  and  extent  of  authority  claimed  at  the  time  by  the 
contracting  parties  to  make  the  contract  or  agreement,  and  whether  made 
in  person  or  by  agent  or  attorney  of  either  party  or  parties. 

All  contracts  or  agreements  made  in  violation  of  this  section  shall  be  null 
and  void,  and  all  money  or  other  thing  of  value  paid  to  any  person  by  any 
liidian  or  tribe,  or  any  one  else,  for  or  on  his  or  their  behalf,  on  account 
of  such  services,  in  excess  of  the  amount  approved  by  the  Commissioner 
and  Secretary  for  such  services,  may  be  recovered  by  suit  in  the  name  of 
the  United  States  in  any  court  of  the  United  States,  regardless  of  the 
amount  in  controversy;  and  one-half  thereof  shall  be  paid  to  the  person 
suing  for  the  same,  and  the  other  half  shall  be  paid  into  the  Treasury  for 
the  use  of  the  Indian  or  tribe  by  or  for  whom  it  was  so  paid.    [B.  S.] 

Act  of  March  3,  1871,  ch.  120,  16  Stat.  L.  570;  Act  of  May  21,  1872,  ch'.  177,  17  Stat. 

L.  ise. 

ProTisions  concerning  certain  private  agreements  which  were  made  prior  to  the  Act 
of  May  21,  1872,  ch.  120,  which  was  incorporated  in  the  foregoing  section,  were  made 
by  the  Act  of  April  29,  1874,  ch.  135,  18  ^tat.  L.  36. 


Literal  compliance  required. —  The  pro- 
visions of  this  section  are  explicit  and 
leave  no  margin  of  discretion  to  the  Secre- 
tary  of  the  Interior.  The  law  must  be 
literally  complied  with,  and  nothing  can 
be  taken  by  intendment,  nor  can  the  secre- 
tary dispense  with  any  of  its  requirements. 
(1886)   18  Op.  Atty.-Gen.  497. 

No  obligation  imposed  upon  government. 
—  This  section,  and  the  two  following  sec- 
tions, while  intended  to  protect  the  In- 
dians from  improvident  and  unconscion- 
able contracts,  by  no  means  create  a  legal 
obligation  on  the  part  of  the  United  States 
to  see  that  the  Indians  perform  their  part 
of  a  contract.  In  re  Sanborn,  (1893)  148 
U.  S.  222,  13  S.  Ct.  577,  37  U.  S.  (L.  ed.) 
429. 

What  contracts  included — Transaotions 
with  government. —  The  restrictions  and 
regulations  placed  upon  the  making  of 
transactions  with  Indians  by  this  section 
and  R.  8.  sees.  2104  to  2106  following,  are 
designed  for  the  protection  of  such 
Indians  in  their  dealings  with  other  per- 
sons, and  appear  to  have  no  application 
to  transactions  with  the  government. 
(1885)    18  Op.  Atty.-Gen.  181. 

Pwrchases  or  grants  from  Indiana. — The 
provisions  of  this  section  do  not  include 
contracts  of  the  character  described  in 
section  2116,  infra,  p.  794.  (1885)  18  Op. 
Atty.-Gen.  236. 

Leases  of  land, —  This  section  has  no  ap- 
plication to  leases  of  land  by  the  Indians 
to  perscMis  for  a  moneyed  consideration. 
Cherokee  Strip  Live  Stock  Ass'n  r.  Cass 
Land,  etc.,  Co.,  (1897)  138  Mo.  394,  40 
S.  W.  107. 


Assignment  of  claim  for  loss  hff  fire, — 
An  assignment  by  an  Indian  of  his  claim 
against  a  person  who  negligently  caused 
the  Indian's  property  to  be  destroyed  by 
fire  is  not  within  the  purview  of  this  sec- 
tion. Missouri  Pacific  R.  Co.  v.  Cullers, 
(1891)  81  Tex.  382,  17  S.  W.  19,  13  L.  R. 
A.  542. 

Executed  contract, —  The  mere  circum- 
stance that  a  contract  has  been  executed 
at  the  time  of  its  presentation  for  ap- 
proval does  not  except  it  from  the  opera- 
tion of  this  section.  ( 1884)  18  Op.  Atty.- 
Gen.  5. 

A  contract  of  guaranty  made  by  a  tribe 
of  Indians  which  therein  guaranteed  the 
payment  of  supplies  furnished  members 
of  the  tribe  must  be  in  accordance  with 
this  section.  Green  v,  Menominee  Tribe, 
(1914)  233  U.  S.  558,  34  S.  Ct.  706,  58 
U.  S.  (L.  ed.)  1093,  aprming  (1912)  47 
Ct.  CI.  281. 

Contract  for  services. — ^A  contract  with 
an  Indian  not  a  citizen  of  the  United 
States,  for  the  payment  of  money  in  con- 
sideration of  services  to  be  rendered  to  the 
said  Indian  relative  to  lands  of  his  tribe 
which  he  proposes  to  enter  as  allotments, 
falls  withm  the  provisions  of  this  section, 
and  where  not  executed  and  approved  as 
required  by  the  said  section  is  void. 
Smith  V.  Martin,  (1911)  28  Okla.  836,  115 
Pac.  866. 

Contracts  ioithin  R.  8.  sec.  2116. —  Con- 
tracts of  the  character  described  in  R.  S. 
sec.  2116,  infra,  p.  794,  are  not  included 
within  the  provisions  of  this  section. 
(1885)   18  Op.  Atty.-Gen.  236. 
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Approval  —  Contract  approved  in  part, 
— ^A  contract  that  provides  for  the  per- 
formance of  several  distinct  acts  may  be 
approved  as  to  one  or  more  than  one  of 
them,  with  the  effect  of  validating  the 
contract  for  the  part  approved,  and  no 
more.  Rollins  v.  U.  S.,  (1888)  2Z  Ct.  CI. 
106;   (1876)   15  Op.  Atty.-Gen.  585. 

Contract  to  he  approved  as  made. — 
Where  a  contract  provides  that  the  fee  for 
services  shall  not  exceed  a  certain  rate 
per  centum,  but  the  commissioner  and 
secretary  in  their  approval  fixed  the  rate 
at  a  certain  per  centum,  the  contract  is 
not  approved  as  made.  (1876)  16  Op. 
Atty.-Gen.  585. 

Defective  contract. — A  contract  entered 
into  by  Indians  which  is  defective  and  in- 
valid cannot  be  cured  by  subsequent  rati- 
fication thereof  by  a  committee  of  the  In- 
dians not  appearing  to  have  authority  to 
ratify,  and  the  Secretary  of  the  Interior 
is  not  authorized  by  such  ratification  to 
approve  the  contract.  (1886)  18  Op. 
Atty.-Gen.  497. 

Rehearing  as  to  approval, —  Qusere, 
whether  there  can  be  a  rehearing  as  to  an 
approval  once  indorsed  upon  the  contract 
and  acted  upon;  but  if  a  reopening  of  the 
case  is  possible,  it  can  only  be  accom- 
plished by  an  indorsement  of  that  fact 
upon  the  contract  affected.  (1884)  18  Op. 
Atty.-Gen.  5. 

Rate  per  centum  must  be  fixed. — A  con- 
tract w^hich  contains  a  statement  that  the 
fee  for  services  shall  not  exceed  a  certain 
rate  per  centum  does  not  comply  with  the 
above  section.  (1876)  15  Op.  Atty.-Gen. 
585. 


Failure  to  present  a  claim  to  the  Secre- 
tary of  the  Interior  and  commissioner  of 
Indian  affairs  for  services  rendered  prior 
to  1872,  in  behalf  of  an  Indian  tribe,  as 
required  by  section  1  of  the  above  Act, 
was  held  to  be  fatal  to  the  enforcement 
thereof.  Hanks  r.  Hendricks,  (1900)  3 
Indian  Ter.  416,  68  S.  W.  689. 

Act  of  May  ax,  187a.— The  Act  of  1872, 
above  noted,  relieved  the  President  from 
the  consideration  of  Indian  contracts  for 
the  payment  of  money  and  vested  that 
duty  elsewhere.     (1884)  18  Op.  Atty.-Gen. 

Act  of  March  x,  1889,  relating  to  Creek 
Indians. —  This  and  the  following  section 
2104  were,  by  necessary  implication,  re- 
pealed by  the  Act  of  Tdarch  1,  1889, 
ch.  317,  §  4,  25  Stat.  L.  759,  as  to  the 
case  embraced  therein.  This  Act  pro- 
vided for  the  paymoit,  out  of  the  appro- 
priations made  therein,  of  a  certain 
amount  to  the  national  treasurer  of  the 
Muskogee  or  Oeek  nation,  or  to  such 
persons  aa  should  be  duly  authorized  to  re- 
ceive the  same,  at  such  time  and  in  such 
smns  as  should  be  directed  and  required 
by  the  national  council  of  the  said  nation. 
By  the  express  terms  of  the  statute,  the 
money  was  to  be  paid  in  obedience  Uf  the 
direction  of  the  national  council,  and  this 
was  the  only  condition  required  to  exist 
before  payment.  None  of  the  things  were 
required  which  are  necessary  under  this 
section  to  make  valid  a  contract  u{)on 
which  money  belonging  to  an  Indian  tribe 
is  to  be  paid.  U.  S.  v.  Crawford,  (1891) 
47  Fed.  661. 


Sec.  2104.  [Pajrments  under  contracte  restricted.]  No  money  shall 
be  paid  to  any  agent  or  attorney  by  an  ofl&cer  of  the  United  States  under 
any  such  contract  or  agreement,  other  than  the  fees  due  him  for  services 
rendered  thereunder;  but  the  moneys  due  the  tribe,  Indian,  or  Indians, 
as  the  case  may  be,  shall  be  paid  by  the  United  States,  through  its  own 
oflScers  or  agents,  to  the  party  or  parties  entitled  thereto;  and  no  money 
or  thing  shall  be  paid  to  any  person  for  services  under  such  contract  or 
agreement,  until  such  person  shall  have  first  filed  with  the  Commissioner 
of.  Indian  Affairs  a  sworn  statement,  showing  each  particular  act  of  service 
under  the  contract,  giving  date  and  fact  in  detail,  and  the  Secretary  of  the 
Interior  and  Commissioner  of  Indian  Affairs  shall  determine  therefrom 
whether,  in  their  judgment,  such  contract  or  agreement  has  been  complied 
with  or  fulfilled ;  if  so,  the  same  may  be  paid,  and,  if  not,  it  shall  be  paid  in 
proportion  to  the  services  rendered  under  the  contract.    [R.  8.] 

Act  of  May  21,  1872,  ch.  177,  17  Stat.  L.  136. 

Services  rendered  before  approval  of  con-  acts  performed  subsequently  to  the  date 

tract. —  In  making  proof  of  services  ren-  of  the  approval  thereof,  but  may  show 

dered  under  a  contract  pursuant  to  this  acts  done  any  time  after  the  date  of  the 

section,  the  claimant  is  not  confined  to  contract.     (1876)    15  Op.  Atty.-Gen.  585. 

Sec.  2105.  [Penalty  for  receiving  moneys  from  Indians  under  pro- 
hibited contracts.]    The  person  so  receiving  such  money  contrary  to  the 
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provisions  of  the  two  preceding  sections,  and  his  aiders  and  abettors,  shall, 
in  addition  to  the  forfeiture  of  such  sum,  be  punishable  by  imprisonment 
for  not  less  than  six  months,  and  by  a  fine  of  not  less  than  one  thousand 
dollars.  And  it  shall  be  the  duty  of  all  district  attorneys  to  prosecute  such 
cases  when  applied  to  to  do  so,  and  their  failure  and  refusal  shall  be  ground 
for  their  removal  from  ofl&ce.  Any  Indian  agent,  or  other  person  in  the 
employment  of  the  United  States,  who  shall,  in  violation  of  the  provisions 
of  the  preceding  section,  advise,  sanction,  or  in  any  way  aid  in  the  making 
of  such  contracts  or  agreements,  or  in  making  such  payments  as  are  here 
prohibited,  shall,  in  addition  to  the  punishment  herein  imposed  on  the 
person  making  such  contract;  or  receiving  such  money,  be,  on  conviction, 
dismissed  from  the  service  of  the  United  States,  and  be  forever  disqualified 
from  holding  any  oflSce  of  profit  or  trust  under  the  same.    [B.  8.] 

Act  of  March  3,  1871,  ch.  120,  16  Stat.  L.  570. 

Sec.  21 06.  [Assignments  of  contracts  restricted.]  No  assignment  of 
any  contracts  embraced  by  section  twenty-one  hundred  and  three,  or  of  any 
part  of  one  shall  be  valid,  unless  the  names  of  the  assignees  and  their  resi- 
dences and  occupations  be  entered  in  writing  upon  the  contract,  and  the 
consent  of  the  Secretary  of  the  Interior  and  the  Commissioner  of  Indian 
Affairs  to  such  assignment  be  also  indorsed  thereon.    [B.  8.] 

Act  of  May  21,  1872,  ch.  177,  17  Stat  L.  186. 

Sec.  2107.  [Bestriction  on  payments  to  contractors,  etc.,  until 
accounts  and  vouchers  submitted,  etc.]  No  payments  shall  be  made  by 
any  officer  of  the  United  States  to  contractors  for  goods  or  supplies  of  any 
sort  furnished  to  the  Indians,  or  for  the  transportation  thereof,  or  for 
any  buildings  or  machinery  erected  or  placed  on  their  reservations,  under 
or  by  virtue  of  any  contract  entered  into  with  the  Department  of  the 
Interior,  or  any  branch  thereof,  on  the  receipts  or  certificates  of  the  Indian 
agents  or  superintendents  for  such  supplies,  goods,  transportation,  build- 
ings, or  machinery  beyond  fifty  per  cent,  of  the  amount  due,  until  the 
accounts  and  vouchers  shall  have  been  submitted  to  the  executive  committee 
of  the  board  of  Indian  commissioners  appointed  by  the  President  for  exami- 
nation, revisal,  and  approval ;  and  such  board  of  commissioners  shall,  with- 
out unnecessary  delay,  forward  the  accounts  and  vouchers  so  submitted  to 
them  to  the  Secretary  of  the  Interior,  with  the  reasons  for  their  approval 
or  disapproval  of  the  same,  in  whole  or  in  part,  attached  thereto ;  and  the 
Secretary  shall  have  power  to  sustain,  set  aside,  or  modify  the  action  of  the 
board,  and  cause  payment  to  be  made  or  withheld,  as  he  may  determine. 
[B.  8.] 

Act  of  March  3,  1871,  ch.  120,  16  Stat.  L.  688. 

While  there  is  no  express  repeal  of  this  section  the  restriction  of  the  authority  of 
the  hoard  of  Indian  commissioners  by  the  Act  of  May  17,  1882,  ch.  163,  set  forth  supra, 
p.  762,  apparently  renderu  it  ineffective.  Senate  Document  No.  462,  **  Indian  Affairs," 
57  th  Congress,  Ist  session,  p.  12,  note. 

Attorney's  agreement  with  other  attor-  R.  S.  sec.  2103,  supra,  p.  776,  to  pay  other 

ney  for  part  of  contingent  fee. — An  agree-  attorneys,  who  had  assisted  in  its  pro»cure- 

ment  by  attorneys  having  a  contract  for  ment,  a  part  of  the  fee,  and  creating  an 

a  contingent  fee  with  Indians,  approved  equitable  lien  therefor  upon  the  fee  when 

by  the  Secretary  of  the  Interior  and  com-  received,  was  held  not  to  be  an  assignment 

misaioner  of  Indian  affairs,  as  required  by  of -the  contract  within  the  meaning  of  this 


780  3  FED.  STAT.  ANN.  (2d  Ed.) 

wction,  prohibiting  assignments  of  such  Claims  for  danuges  do  not  come  within 

contracts  except  under  certain  conditions.  the  scope  of  this  section.    Power  v.  U.  S., 

Gordon  v.  Gwydir,   (1910)    34  App.  Caa.  (1883)  18  Ct.  CI.  263. 
(D.  C.)  608. 

Sec.  2108.  [Moneys  due  incompetent  or  orphan  Indians.]  The  Secre- 
tary of  the  Interior  is  directed  to  cause  settlements  to  be  made  with  all 
persons  appointed  by  Indian  councils  to  receive  moneys  due  to  incompetent 
or  orphan  Indians,  and  to  require  all  moneys  found  due  to  such  incom- 
petent or  orphan  Indians  to  be  returned  to  the  Treasury ;  and  all  moneys 
so  returned  shall  bear  interest  at  the  rate  of  six  per  centum  per  annum, 
until  paid  by  order  of  the  Secretary  of  the  Interior  to  those  entitled  to  the 
same.  No  money  shall  be  paid  to  any  person  appointed  by  any  Indian  coun- 
cil to  receive  moneys  due  to  incompetent  or  orphan  Indians,  but  the  same 
shall  remain  in  the  Treasury  of  the  United  States  until  ordered  to  be  paid 
by  the  Secretary  to  those  entitled  to  receive  the  same,  and  shall  bear  six 
per  centum  interest  until  so  paid.    [R.  8 J] 

Act  of  July  5,  18fl2,  ch.  136,  12  Stat.  L.  629. 

Sec.  2109.  [Number  of  Indians  present  and  receiving  food,  etc.,  to  be 
reported.]  Whenever  the  issue  of  food,  clothing,  or  supplies  of  any  kind 
to  Indians  is  provided  for,  it  shall  be  the  duty  of  the  agent  or  commissioner 
issuing  the  same,  at  such  issue  thereof,  whether  it  be  both  of  food  and  cloth- 
ing, or  either  of  them,  or  of  any  kind  of  supplies,  to  report  to  the  Commis- 
sioner of  Indian  Affairs  the  number  of  Indians  present  and  actually  receiv- 
ing the  same.    [£.  8.] 

Act  of  Fefc.  14,  1873,  ch.  138,  17  Stat.  L.  463,  464. 

See  further  as  to  keeping  rolls  of  the  Indians  entitled  to  supplies  the  Act  of  March 
3,  1876,  ch.  132,  |  4,  set  forth  infra,  p.  781. 

Sec.  21 10.  [Bations  for  Indians.]  The  President  is  authorized  to  cause 
such  rations  as  he  deems  proper,  and  as  can  be  spared  from  the  Army  pro- 
visions without  injury  to  the  service,  to  be  issued,  under  such  regulations 
as  he  shall  think  fit  to  establish,  to  Indians  who  may  visit  the  military  posts 
or  agencies  of  the  United  States  on  the  frontiers,  or  in  their  respective 
nations;  and  a  special  account  of  these  issues  shall  be  kept  and  rendered. 
[R.  8.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  738. 


[Seo.  1.]  [No  pajrments  to  Indians  holding  any  captives  other  than 
Indians.]  •  •  •  That  the  Secretary  of  the  Interior  be  authorized  to 
withhold,  from  any  tribe  of  Indians  who  may  hold  any  captives  other  than 
Indians,  any  moneys  due  them  from  the  United  States  until  said  captives 
shall  be  surrendered  to  the  lawful  authorities  of  the  United  States.  [18 
Stat  L.  424.] 

This  and  the  following  sections  2-6,  7,  9,  are  from  the  Indian  Appropriation  Act  of 
March  3,  1875,  ch.  132. 

The  provisions  of  this  paragraph  superseded  those  of  R.  S.  sec.  2102,  noted  supra, 
p.  776. 


INDIANS  781 

f 

Sec.  2.  [Appropriations  for  Indian  service  not  to  be  paid  to  Indians 
at  war  with  United  States.]  That  none  of  the  appropriations  herein  made, 
or  of  any  appropriations  made  for  the  Indian  serviee,  shall  be  paid  to  an.y 
band  of  Indians  or  any  portion  of  any  band  while  at  war  with  the  United 
States  or  with  the  white  citizens  of  any  of  the  States  or  Territories.  [16 
Stat.  L.  449.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

Sec.  3.  [Indians  to  be  required  to  labor  on  reservations  to  amount  of 
supplies. and  annuities  distributed.]  That  for  the  purpose  of  inducing 
Indians  to  labor  and  become  self-supporting,  it  is  provided  that  hereafter, 
in  distributing  the  supplies  and  annuities  to  thB  Indians  for  whom  the 
same  are  appropriated,  the  agent  distributing  the  same  shall  require  all 
able-bodied  male  Indians  between  the  ages  of  eighteen  and  forty-five  to 
perform  service  upon  the  reservation,  for  the  benefit  of  themselves  or  of 
the  tribe,  at  a  reasonable  rate,  to  be  fixed  by  the  agent  in  charge,  and  to  an 
amount  equal  in  value  to  the  supplies  to  be  delivered;  and  the  allowances 
provided  for  such  Indians  shall  be  distributed  to  them  only  upon  condition 
of  the  performance  of  such  labor,  under  such  rules  and  regulations  as  the 
agent  may  prescribe :  Provided,  That  the  Secretary  of  the  Interior  may, 
by  written  order,  except  any  particular  tribe,  or  portion  of  tribe,  from  the 
operation  of  this  provision  where  he  deems  it  proper  and  expedient,  [18 
Stat.  L.  449.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  780. 

Sec.  4.  [Agents  to  make  rolls  of  Indians  entitled  to  supplies  —  how 
to  distribute  supplies.]  That  hereafter,  for  the  purpose  of  properly  dis- 
tributing the  supplies  appropriated  for  the  Indian  service,  it  is  hereby  made 
the  duty  of  each  agent  in  charge  of  Indians  and  having  supplies  to  dis- 
tribute, to  make  out,  at  the  commencement  of  each  fiscal  year,  rolls  of  the 
Indians  entitled  to  supplies  at  the  agency,  with  the  names  of  the  Indians 
and  of  the  heads  of  families  or  lodges,  with  the  number  in  each  family  or 
lodge,  and  to  give  out  supplies  to  the  heads  of  families,  and  not  to  the  heads 
of  tribes  or  bands,  and  not  to  give  out  supplies  for  a  greater  length  of  time 
than  one  week  in  advance.    [18  Stat.  L.  449.] 

See  the  notes  to  section  1  of  this  Act,  $upra,  p.  780. 

Sec.  6.  [Appropriations  for  Indian  supplies  to  be  so  distributed  as  to 
prevent  deficiencies.]  That  hereafter,  it  shall  be  the  duty  of  the  Secretary 
of  the  Interior,  and  the  oflScers  charged  by  law  with  the  distribution  of 
supplies  to  the  Indians,  under  appropriations  made  by  law,  to  distribute 
them  and  pay  them  out  to  the  Indians  entitled  to  them,  in  such  proper 
proportions  as  that  the  amount  of  appropriation  made  for  the  current  year 
shall  not  be  expended  before  the  end  of  such  current  year,  so  as  to  prevent 
deficiencies ;  and  no  expenditure  shall  be  made  or  liability  incurred  on  the 
part  of  the  Qovemment  on  account  of  the  Indian  service  for  any  fiscal 
year  (unless  in  compliance  with  existing  law)  beyond  the  amount  of  money 
previously  appropriated  for  said  service  during  such  year.  [18  Stat.  L. 
450.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  780. 
See  generally  Estimates,  Afpbopbiations,  and  Reports. 
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Sec.  7.  [Copies  of  contracts  to  be  funushed  before  payment]    •   •    • 

copies  of  all  contracts  made  by  the  Commissioner  of  Indian  Affairs,  or  any 
other  officer  of  the  Government,  for  the  Indian  service,  shall  be  furnished 
to  the  Second  Auditor  of  the  Treasury  befoi-e  any  payment  shall  be  made 
thereon.     [18  Stat.  L,  450.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  780. 

By  the  Act  of  July  31,  1894,  ch.  174,  §9  3  and  7,  28  Stat.  L.  205,  206,  the  second 
auditor  was  designated  auditor  for  the  War  Department,  and  the  auditor  for  the 
Interior  Department  was  charged  with  the  examination  of  all  accounts  relating  to 
Indians.    See  Trbasuat  Depabtment. 

Sec.  9.  [Bids  for  supplies,  etc.,  for  Indiui  service  —  certified  check, 
draft,  or  bond  to  accompany  bids.]  **  That  hereafter  all  bidders  under 
any  advertisement  published  by  the  Commissioner  of  Indian  Affairs  for  pro- 
posals for  goods,  supplies,  transportation,  and  so  forth,  for  and  on  account 
of  the  Indian  Service,  whenever  the  value  of  the  goods,  supplies,  and  so 
forth,  to  be  furnished,  or  the  transportation  to  be  performed,  shall  exceed 
the  sum  of  $5,000,  shall  accompany  their  bids  with  a  certified  check,  draft, 
or  cashier's  check,  payable  to  the  order  of  the  Commissioner  of  Indian 
Affairs,  upon  some  United  States  depository  or  some  one  of  such  solvent 
national  banks  as  the  Secretary  of  the  Interior  may  designate,  or  by  an 
acceptable  bond  in  favor  of  the  United  States,  which  check,  draft,  or  bond 
shall  be  for  five  per  centum  of  the  amount  of  the  goods,  supplies,  transpor- 
tation, and  so  forth,  as  aforesaid;  and  in  case  any  such  bidder,  on  being 
awarded  a  contract,  shall  fail  to  execute  the  same  with  good  and  sufficient 
sureties  according  to  the  terms  on  which  such  bid  was  made  and  accepted, 
such  bidder,  or  the  sureties  on  his  bond,  shall  forfeit  the  amount  so  deposited 
or  guaranteed  to  the  United  States,  and  the  same  shall  forthwith  be  paid 
into  the  Treasury  of  the  United  States ;  but  if  such  contract  shall  be  duly 
executed,  as  aforesaid,  such  draft,  check,  or  bond  so  deposited  shall  be 
returned  to  the  bidder.     [18  Stat.  L.  450,  as  amended  by  39  8iai.  L.  129.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  780.  This  section  was  amended  to  read 
as  above  given  by  a  provision  of  the  Indian  Appropriation  Act  of  May  18,  1916,  ch.  125, 
§  1.     As  originally  enacted  it  was  as  follows: 

"  Sec.  9.  That  hereafter  all  bidders  under  any  adverti«ement  published  by  the 
Commissioner  of  Indian  Affairs  for  proposals  for  goods,  supplies,  transportation,  and 
so  forth,  for  and  on  account  of  the  Indian  service,  whenever  the  value  of  the  goods, 
supplies,  and  so  forth,  to  be  furnished,  or  the  transportation  to  be  performed,  diall 
exceed  the  sum  of  five  thousand  dollars,  shall  accompany  their  bids  with  a  certified 
check,  or  draft  payable  to  the  order  of  the  Commissioner  of  Indian  Affairs,  upon  some 
United  States  depository  or  some  one  of  such  solvent  national  banks  as  the  Secretary 
of  the  Interior  may  designate,  which  check  or  draft  shall  be  five  per  centum  on  the 
amount  of  the  goods,  supplies,  transportation,  and  so  forth,  as  aforesaid;  and  in  case 
any  such  bidder,  on  being  awarded  a  contract,  shall  fail  to  execute  the  same  with  good 
and  sufficient  sureties  according  to  the  terms  on  which  such  bid  was  made  and  accepted, 
such  bidder  shall  forfeit  the  amount  so  deposited  to  the  United  States,  and  the  same 
shall  forthwith  be  paid  into  the  Treasury  of  the  United  States;  but  if  such  contract 
shall  be  duly  executed,  as  aforesaid,  such  draft  or  check  so  deposited  shall  be  returned 
to  the  bidder."     [18  Stat.  L.  4oO.] 

See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  7,  1918  Supp.  Fed.  Stat.  Ann. 

A  provision  similar  to  the  above,  except  in  the  use  of  the  words  "  or  solvent  national 
bank "  in  place  of  the  words  **  or  some  one  of  such  solvent  national  banks  as  the 
Secretary  of  the  Interior  may  designate,"  as  used  here,  was  contained  in  the  Act  of 
June  22,  1874,  ch.  389,  §  6,  18  Stat.  h.  176. 
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An  act  tra&Bfenlng  the  oustody  of  certain  Indian  tnut-funds. 
[Act  of  June  10,  1876,  ck.  122, 19  Stat  L.  58.] 

[Custodian  of  Indian  trust  securities  —  interest^  certificates  of  deposit 
—  purchases  —  sales,  etc.]  That  all  stocks,  bonds,  or  other  securities  or 
evidences  of  indebtedness  now  held  by  the  Secretary  of  the  Interior  in  trust 
for  the  benefit  of  certain  Indian  tribes  shall,  within  thirty  days  from  the 
passage  of  this  act,  be  transferred  to  the  Treasurer  of  the  United  States, 
who  shall  become  the  custodian  thereof;  and  it  shall  be  the  duty  of  said 
Treasurer  to  collect  all  interest  falling  due  on  said  bonds,  stocks,  &c.,  and 
deposit  the  same  in  the  Treasury  of  the  United  States,  and  to  issue  certif- 
icates of  deposit  therefor,  in  favor  of  the  Secretary  of  the  Interior,  as 
trustees  for  various  Indian  tribes.  And  the  Treasurer  of  the  United  States 
shall  also  become  the  custodian  of  all  bonds  and  stocks  which  may  be  pur- 
chased for  the  benefit  of  any  Indian  tribe  or  tribes  after  the  transfei;  of 
funds  herein  authorized,  and  shall  make  all  purchases  and  sales  of  bonds 
and  stocks  authorized  by  treaty-stipulations  or  by  acts  of  Congress  when 
requested  so  to  do  by  the  Secretary  of  the  Interior:  Provided,  That  nothing 
in  this  act  shall  in  any  manner  impair  or  affect  the  supervisory  and  appel- 
late powers  and  duties  in  regard  to  Indian  affairs  which  may  now  be  vested 
in  the  Secretary  of  the  Interior  as  trustee  for  various  Indian  tribes,  except 
as  to  the  custody  of  said  bonds  and  the  collection  of  interest  thereon  as 
hereinbefore  mentioned.    [19  Stat,  L,  58,] 

See  the  Act  of  April  1,  1880,  ch.  41,  infra,  p.  784. 

Sale  of  past-dve  bonds. —  Where  state  a  proposition  made  by  a  third  person  to 

bonds,  held  by  the  United  States  Treas-  purchase  such  bonds  at  their  face  value 

urer  in  trust  for  certain  of  the  Indian  with  accrued  interest,  provided  the  market 

tribes,  are  past  due  and  payment  thereof  value  does  not  exceed  the  face  value  with 

haa  been  refused  by  the  treasurer  of  the  accrued  interest,  and  provided  the  accept- 

state,  the   Secretary  of  the  Interior,  in  ance  will  best  subserve  the  interests  of 

the  performance  of  his  duties  as  trustee,  the  trust.     (1887)   18  Op,  Atty.-Gen.  681. 
hab  power  to  authorize  the  acceptance  of 


Sec.  3.  [Bids  or  proposals  —  preservation — filing  abstract]  That  in 
all  lettings  of  contracts  in  connection  with  the  Indian  service,  the  proposals 
or  bids  received  shall  be  filed  and  preserved ;  •  •  •  and  an  abstract  of 
all  bids  or  proposals  received  for  the  supplies  or  services  embraced  in  any 
contract  shall  be  attached  to,  and  filed  with,  the  said  contract  when  the 
same  is  filed  in -the  office  of  the  Second  CofnptroUer  of  the  Treasury.  [19 
Stat.  L.  199.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  15,  1876,  ch.  289. 

A  further  provision  of  this  section,  omitted  from  the  text,  relating  to  detailed  reports 
of  bids,  contracts,  etc.,  was  repealed  by  the  Act  of  June  21,  1906,  di.  3504,  34  Stat.  L. 
328. 

The  office  of  second  comptroller  was  abolished  and  the  duty  of  examining  all  accoimts 
relating  to  the  Indian  service  was  imposed  on  the  auditor  for  the  Interior  Department 
by  the -Act  of  July  31,  1894,  ch.  174,  §§  4,  7,  28  Stet.  L.  206.  See  Tbeasuby 
Dkparthent. 


[Sec.  1.]  [Transportation  of  supplies  by  wagon,  Indian  labor.]  *  *  * 

And  whenever  practicable  wagon  transportation  may  be  performed  by 


784  3  FED.  STAT.  ANN.  (2d  Ed.) 

Indian  labor;  and  whenever  it  is  so  performed  the  Commissioner  of  Indian 
Affairs  is  hereby  authorized  to  hire  a  storehouse  at  any  railroad  whenever 
necessary,  and  to  employ  a  storekeeper  therefor,  and  to  furnish  in  advance 
the  Indians  who  will  do  the  transportation  with  wagons  and  harness,  all 
the  expenses  incurred  under  this  provision,  to  be  paid  out  of  this  appropria- 
tion :  Provided,  That  hereafter  contracts  involving  an  expenditure  of  more 
than  two  thousand  dollars  shall  be  advertised  and  let  to  the  lowest  respon- 
sible bidder.    [19  Stat  L.  291.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1877,  ch.  101. 

This  Act  of  March  3,  1877,  ch.  101,  does  stitute   it   de   facto   the  lowest  statutory 

not  supersede  or  repeal  the  Act  of  March  bidder;  in  another  may  suggest  the  break- 

8,   1876,  18  Stat.  L.  453,  or  R.  S.   sec  ing  up  of  the  transportation  into  stages 

5260    (title  Railboads),  which  to  a  oer-  and  separate  contracts;   and  in  a  third 

tain    extent    prohibit    payment    to    land-  may  be  so  uncertain  or  so  unsubstantial 

grant  railroads  for  services  to  the  govern-  an  element  as  in  prudence  properly  to  be 

meqt.     "The  necessary  or  probable  use  disregarded."     (1884)    18  Op.  Atty.-Gen. 

of  a  land-grant  road  may  in  one  case  con-  41. 


An  act  to  authorize  the  Secretary  of  the  Interior  to  deposit  certain  funds 
in  the  United  States  Treasury  in  lieu  of  investment. 

[Act  of  April  1, 1880,  ch.  41,  21  Stat.  L.  70.] 

[Deposit  of  Indian  trust  funds  in  Treasury  —  interest  and  permanent 
appropriation.]  That  the  Secretary. of  the*  Interior  be,  and  he  is-  hereby, 
authorized  to  deposit,  in  the  Treasury  of  the  United  States,  any  and  all 
sums  now  held  by  him,  or  which  may  hereafter  be  received  b^  him,  as  Secre- 
tary of  the  Interior  and  trustee  of  various  Indian  tribes,  on, account  of  the 
redemption  of  United  States  bonds  or  other  stocks  and  securities  belonging 
to  the  Indian  trust-fund,  and  all  sums  received  on  accpuAt  df  sales  of  Indian 
trust  lands,  and  the  sales  of  stocks  lately  purchased  for  temporary  invest- 
ment, whenever  he  is  of  the  opinion  that  the  best  interests  of  the  Indians 
will  be  promoted  by  such  deposits,  in  lieu  of  investments;  and  the  United 
States  shall  pay  interest  semi-annually,  from  the  date  of  deposit  of  any  and 
ail  siich  sums  ill  the  United  States  Treasury,  at  the  rate  per  annum  stipu- 
lated by  treaties  or  prescribed  by  law,  and  such  payments  shall  be  made 
in  the  usual  manner,  as  each  tnay  become  due,  without  further  appropria- 
tion by  Congress.    [21  Stat  L.  70.] 

See  the  Act  of  June  10,  1876,  ch.  122,  svpra,  p.  783. 

Agreement  to  deposit  money  at  inter-  Interest   payable   oiily   when  provided 

est. — An  agreement  made  with  certain  In-      for  in  treaty. —  See  Black! eather  v,  17.  S., 
dians  by  duly  appointed  commissioners,   .    (1893)  28  Ct  Gl.  447- 


whereby  a  portion  of  the  purchase  money  Sale  of  bonds  caUed  for  redemption.— 

of  Indian  lands  was  retained  in  trust  and  The   Secretary   of   the   Interior   has  .the 

was  to  be  placed  in  the  Treasury  and  in-  right  to  sell  United  States  bondrf  hel<^  \if 

terest  paid  thereon,  was  held  to  be  in  line  him  in  trust  for  certain  Indian  tribes,  and 

with  tne  provision  in  the  text  and  the  called  for  redemption,  inj  prijer .  thai^  *^he 

policy  then  adopted,  and  is  valid  and  bind-  fund  may  receive  the-.ben^i(i  M  t&e  pre^ 

ing.     (1893)  20  Op.  Atty.-Gen.  617.  mium.     (1881)   17  Opi  Atty*-^(};^p^^.^  }^Wt[ 


[Sec  1.]  [Secretary  of  Interior  may  purchase  aiti^l^  l£idb  ht  bi^ltan 
tTBining  schools.]    •    •  *  •    That  the  Secretary  of  the  Ifltet4«p'b«j^ana<!tfe 
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is  hereby,  authorized,  whenever  it  can  be  done  advantageously,  to  purchase 
for  use  in  the  Indian  service,  from  Indian  manual  and  training  schools,  in 
the  manner  customary  among  mdividuals  such  articles  as  may  be  manu- 
factured at  such  schools,  and  which  are  used  in  the  Indian  service.  Accounts 
of  such  transactions  shall  be  kept  in  the  Indian  Bureau  and  in  the  training 
schools,  and  reports  thereof  made  from  time  to  time.  [21  Stat  L.  131,] 
This  ia  from  the  Indian  Appropriation  Act  of  May  11,  1880,  ch.  85. 


'.  [Sec.  1.]  [Proceeds  of  timber,  etc.,  from  Indian  reservations  to  be 
covered  in,  etc.]  •  •  •  The  proceeds  of  all  pasturage  and  sales  of  tim- 
ber, coal,  or  other  product  of  any  Indian  reservation,  except  those  of  the 
fiye  civilized  tribes,  and  not  the  result  of  the  labor  of  any  member  of  such 
tribe,  shall  be  covered  into  the  Treasury  for  the  benefit  of  such  tribe  under 
such  regulations  as  the  Secretary  of  the  Interior  shall  prescribe ;  and  the 
Secretary  shall  report  his  action  in  detail  to  Congress  at  its  next  session. 
[22  Siat  L.  590.] 

This  ia  from  the  Deflcienciea  Appropriation  Act  of  March  3,  18»3,  ch.  141. 

The  Indian-  Appropriation  Act  of  March  2,  1887,  ch.  320,  24  Stat.  L.  463,  contained 
the  foUowing  proviaions:  "That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  use  the  money  which  has  been  or  may  hereafter  be  covered  into  the  Treasury  under 
the  proTiaions  of  the  act  approved  March  third,  eighteen  hundred  and  eighty-three, 
and  which  is  carried  on  the  books  of  that  Department  under  the  caption  of  "  Indian 
moneys,  proceeds  of  labor,"  for  the  benefit  of  the  several  tribes  on  whose  account  said 
money  was  covered  in,  in  such  way  and  for  such  purposes  as  in  his  discretion  he  may 
think  best,  and  shall  make  annually  a  detailed  report  thereof  to  Congress." 


Sec.  8.  [Officers  and  others  presenting  false  vouchers  to  forfeit  all 
daims,  eto.3  That  any  disbursing  or  other  officer  of  the  United  States,  or 
other  person  who  shall. knowingly  present,  or  cause  to  be  presented,  any 
voucher,  account,  or  claim  to  any  officer  of  the  United  States,  for  approval 
or  payment,  or  for  the  purpose  of  securing  a  credit  in  any  account  with 
the  United  States,  relating  to  any  matter  pertaining  to  the  Indian  service, 
which  shall  contain  any  material  misrepresentation  of  fact  in  regard  to  the 
amount  due  or  paid,  the  name  or  character  of  the  article  furnished  or 
received,  or  of  the'service  rendered,  or  to  the  date  of  purchase,  delivery,  or 
performance  of  service,  or  in  any  other  particular,  shall  not  be  entitled  to 
payment  or  credit  for  any  part  of  said  voucher,  account,  or  claim-;  and  if 
any  such  credit  shall  be  given  or  received,  or  payment  made,  the  United 
States  may  recharge  the  same  to  the  officer  or  person  receiving  the  credit 
or  payment,  and  recover  the  amount  from  either  or  from  both,  in  the  same 
manner  as  other  debts  due  the  United  States  are  collected : 

Provided,  That  where  an  account  contains  more  than  one  voucher  the 
foregoing  shall  apply  only  to  such  vouchers  as  contain  the  misrepresen- 
tation : 

And  provided  further,  That  the  officers  and  persons  by  and  between 
whom  the  business  is  transacted  shall,  in  all  civil  actions-  in  settlement"  of 
accounts,  be  presumed  to  know  the  facts  in  relation  to  the  matter  set  forth 
in  the  voucher,  account,  or  claim : 
3  F.  S.  A.— 26 
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And  provided  further,  That  the  foregoing  shall  be  in  addition  to  the 
penalties  now  prescribed  by  law,  and  in  no  way  affect  proceedings  under 
existing  law  for  like  offenses.  That  where  practicable  this  section  shall  be 
printed  on  the  blank  forms  of  vouchers  provided  for  general  use.  [23 
Stat  L.  97.] 

This  and  the  following  section  10  are  from  the  Indian  Appropriation  Act  of  July  4, 
1884,  ch.  180. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act  of  March  1,  1883,  ch.  61, 
f  8,  22  Stat.  L.  451. 

Action  on  bond  of  Indian  agent. —  This  False  voucher  confined  to  one  item. — 

section,  which  provides  that  the  presenta-  Where    an    Indian   agent's   account    con- 

tion  by  an  Indian  agent  of  vouchers,  ac-  tained  a  receipt  roll  which  was  not  an 

counts,   and  claims,  containing  material  original  paper  at  all  but  merely  an  ab- 

misrepresentations  of  fact  in  regard  to  the  stract  of  several  subvouchers  which  aceom- 

amounts  due  and  paid  shall  not  constitute  panied  it,  and  where  the  voucher  on  which 

an   accounting,  and  making  it  the  duty  one  false  item  rested  was  confined  to  that 

of  the  accounting  officers  of  the  govern-  item  and  had  no  relation  to  anv  other 

pient  to  reject  such  vouchers,  does  not  matter   in   the  account  to  which  it   be- 

impose  a  penalty,  nor  render  an  action  to  longed,  the  penalty  of  section  8  of  the  Act 

recover   the   indebtedness   resulting   from  ^f  j^iy  4^  i884,  ch.  180,  reached  no  fur- 

the  rejection  of  such  accounts  one  for  the  ther  than  to  take  away  the  agent's  right 

recovery  of  a  penalty,   but  merely  pre-  ^o  credit  for  any  part  of  that  item.     20 

scribes   a   statutory   rule   of   accounting,  q^    axx^  /^^     gi^ 

which  becomes  a  part  of  the  contract  of  *\^ .  «L^  ".  #.i«.  !*««,  *^„,.,.^  i«  . 

a  surety  for  an  Indian  agent,  to  which  ^t,          \.**V^«**^  occurred  m  a 

his  obligation  is  subject,  and  it  is  no  de-  P"".^  '^™  ^***^«*  .  P^^  roll  of  regular 

fense  to  such  an  action  on  the  agent's  bond  «mpioyees,"  and  was  signed  by  twelve  per- 

that  vouchers  so  rejected  contained  cor-  ^^^^>  ^^^'^  stating  opposite  to  his  name  the 

rcct  and  true  items  of  expenditure;   the  ^'^^^  ^f  work  done  by  him,  the  receipts 

agent  having  the  right  on  their  rejection  so  taken  were  held  to  be  so  many  sepa- 

to  furnish  true  vouchers  for  all  items  for  rate    and    distinct    vouchers    within    the 

which  he  was  entitled  to  credit.    U.  S.  Fi-  meaning  of  the  proviso  of  the  above  sec- 

delity,  etc.,  Co.  r.  U.  S.,  (1907)  160  Fed.  tion.    20  Op.  Atty.-Gen.  661. 
660,  80  C.  C.  A.  446. 

Sec.  10.  [Expense  of  land  service  not  chargeable  to  Indian  landB.] 
That  no  part  of  the  expenses  of  the  public  lands  service  shall  be  deducted 
from  the  proceeds  of  Indian  lands  sold  through  the  General  Land  Office, 
except  as  authorized  by  the  treaty  or  agreement  providing  for  the  disposi- 
tion of  the  lands.     [23  Stat,  L,  98.] 

8ee  the  note  to  the  preceding  section  1  of  this  Act. 


Sec.  4.  [Advertisement  and  contract  before  appropriations.]    •    •    * 

That  hereafter  the  Commissioner  of  Indian  Affairs  is  authorized  to  advertise 
in  the  spring  of  each  year  for  bids,  and  enter  into  contracts,  subject  to 
the  approval  of  the  Secretary  of  the  Interior,  for  goods  and  supplies  for 
the  Indian  service  required  for  the  ensuing  fiscal  year,  notwithstanding 
the  fact  that  the  appropriations  for  such  fiscal  year  have  not  been  made, 
and  the  contracts  so  made  shall  be  on  the  basis  of  the  appropriations  for 
the  preceding  fiscal  year  and  shall  contain  a  clause  that  no  deliveries  shall 
be  made  under  the  same  and  no  liability  attach  to  the  United  States  in 
consequence  of  such  execution  if  Congress  fails  to  make  an  appropria- 
tion for  such  contract  for  the  fiscal  year  for  which  those  supplies  are 
required.     [28  Stat.  L.  312.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.   15,  1894,  ch.  290.     Similar 
provisions  appeared  in  prior  Indian  Appropriation  Acts. 
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[Sec.  1.]  [OfBcer  of  govenunent  to  make  payments,  etc.]    •    •    • 

That  snj  stuns  of  money  hereafter  to  be  paid  per  capita  to  individual 

Indians  shall  be  paid  to  said  Indians  by  an  oflScer  of  the  Government 

designated  by  the  Secretary  of  the  Interior.    [29  Stat.  L.  336.] 

This  is  from  the  Indian  Appropriation  Act  of  June  10,  1896,  ch.  398.- 
By  the  Act  of  March  2,  1895,  ch.  188,  f  11,  28  Stat.  L.  188,  the  Secretary  of  the 
Interior  was  authorized  to  detail  an  officer  from  his  department  or  appoint  a  special 
agent  to  superintend  and  inspect  payments  of  disbursements  to  Indians.     This  was 
repealed  by  an  Act  of  April  21,  1904,  ch.  1402,  §  9,  33  Stat.  L.  218. 
The  Act  of  June  28,  1898,  ch.  517,  contained  the  following  provision: 
**  Sec.  19.    That  no  payment  of  any  moneys  on  any  account  whatever  shall  hereafter 
be  made  by  the  United  States  to  any  of  the  tribal  governments  or  to  any  officer  thereof 
for  disbursement,  but  payments  of  all  sums  to  members  of  said  tribes  shall  be  made 
under  direction  of  the  Secretary  of  the  Interior  by  an  officer  appointed  by  him;  and 
per  capita  payments  shall  be  made  direct  to  each  individual  in  lawful  money  of  the 
United  States,  and  the  same  shall  not  be  liable  to  the  payment  of  any  previously 
contracted  obligation."    ISO  Stat.  L,  502,] 

Payment  of  annuity  to  third  person. —  quire  into  the  consideration  of  an  order  on 
The  Act  of  1847,  part  of  which  constitutes  him  by  an  Indian  tribe  to  pay  over  their 
R.  S.  sec.  2086,  supra,  p.  772,  declared  null  annuity  to  a  third  person  in  discharge  of 
and  void  all  executory  contracts  for  the  an  alleged  debt,  and  proceed  in  the  prem- 
payment  of  money  or. goods  made  and  en-  ises  as,  in  his  sound  discretion,  might  best 
tered  into  by  any  Indian.  The  Attorney-  comport  with  the  "  imperious  interest " 
Qeneral  held  that  this  provision  did  not  of  his  pupils  and  wards,  the  Indians  con- 
apply  to  such  a  contract  when  entered  int5  cemed.  (1863)  6  Op.  Atty.-Gen.  49  j 
by  the  Indians  as  a  tribe;  but  that  by  (1854)  6  Op.  Atty.-Gen.  462. 
general  principle,  the  President  might  in- 


Seo.  7.  [Oommntation  of  rations  to  civilised  Indians.]  That  hereafter 
when,  in  the  judgment  of  the  Secretary  of  the  Interior,  any  Indian  tribe, 
or  part  thereof,  who  are  receiving  rations  and  clothing  and  other  supplies 
under  this  Act,  are  sufficiently  advanced  in.  civilization  to  purchase  such 
rations  and  clothing  and  other  supplies  judiciously,  they  may  commute 
the  same  and  pay  the  value  thereof  in  money  per  capita  to  such  tribe  or 
part  thereof,  the  manner  of  such  payment  to  be  prescribed  by  the  Secre- 
tary of  the  Interior.     [30  Stat.  L.  596.] 

This  section  is  from  the  Indian  Appropriation  Act  of  July  1,  1898,  ch.  546. 


[Sec.  1.]  [Indian  supplies,  etc.,  how  transported.]     That  from  and 

after  the  passage  of  this  Act,  Indian  goods  and  supplies  shall  be  transported 

under  contract  as  provided  in  the  Act  of  March  third,  eighteen  hundred 

and  seventy-seven,  or  in  open  market  by  common  carriers,  as  the  Secretary 

of  the  Interior  in  his  discretion  shall  determine.     [30  Stat.  L.  676.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  7,  1898,  ch.  671. 

For  the  Act  of  March  3,  1877,  ch.  101,  §  1,  see  3upra,  p.  783. 

The  Indian  Appropriation  Act  of  March  3,   1893,  ch.  209,  contained  the  following 

g revisions:     *' Transportation  of  Indian  supplies:     .    .    .    Provided,  that  Indians  shall 
e  employed  in  the  transportation  of  supplies  and  in  other  work  connected  with  the 
Indian  service  wherever  practicable."    [27  Stat.  L.  632.1 


Seo.  8.  [Indians  eighteen  years  old  may  receipt  for  annuity  money.] 
That  hereafter  all  Indians,  when  they  shall  arrive  at  the  age  of  eighteen 
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years,  shall  have  the  right  to  receive  and  receipt  for  all  annuity  money  that 
may  be  due  or  become  due  to  them,  if  not  otherwise  incapacitated  under 
the  regulations  of  the  Indian  Office.    [30  Stat.  L.  947.] 

This  is  from  the  Indian  Appropriation  Act  of  March  1,  1899,  ch.  324. 
See  K.  S.  sec.  2089,  supra,  p.  773. 


[Sec.  1.]  [AppropriationB  for  subsistence — use  of  surplus — report 
—  stock  cattle  —  treaty  funds  excluded.]  •  •  •  That  hereafter  the 
Secretary  of  the  Interior,  under  the  direction  of  the  President,  may  use 
any  surplus  that  may  remain  in  any  of  the  said  appropriations  for  the 
purchase  of  subsistence  for  the  several  Indian  tribes,  to  an  amount  not 
exceeding  twenty-five  thousand  dollars  in  the  aggregate,  to  supply  any 
subsistence  deficiency  that  may  occur:  Provided,  That  any  diversions 
which  shall  be  made  under  authority  of  this  section  shall  be  reported  in 
detail,  and  the  reason  therefor,  to  Congress,  at  the  session  of  Congress  next 
succeeding  such  diversion:  Provided  further,  That  the  Secretary  of  the 
Interior,  under  direction  of  the  President,  may  use  any  sums  appropriated 
in  this  Act  for  subsistence,  and  not  absolutely  necessary  for  that  purpose, 
for  the  purchase  of  stock  cattle  for  the  benefit  of  the  tribe  for  which  such 
appropriation  is  made,  and  shall  report  to  Congress,  at  its  next  session 
thereafter,  an  account  of  his  action  under  this  provision :  Provided  further, 
That  funds  appropriated  to  fulfill  treaty  obligations  shall  not  be  used. 
[34  Stat.  L.  1016.] 

The  provisions  of  this  and  the  following  two  paragraphs  of  the  text  are  from  the 
Indian  Appropriation  Act  of  March  1,  1907,  ch.  2285. 

[Diversion  to  other  use  of  appropriations  for  employees  and  supplies  — 
report.]  •  •  •  And  that  the  several  appropriations  made  for  millers, 
blacksmiths,  engineers,  carpenters,  physicians,  and  other  persons,  and  for 
various  articles  provided  for  by  treaty  stipulation  for  the  several  Indian 
tribes,  may  be  diverted  to  other  uses  for  the  benefit  of  said  tribes,  respec- 
tively, within  the  discretion  of  the  President,  and  with  the  consent  of  said 
tribes,  expressed  in  the  usual  manner ;  and  that  he  cause  report  to  be  made 
to  Congress,  at  its  next  session  thereafter,  of  his  action  under  this  provision : 
[34  Stat.  L.  1016.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

[Appropriations  for  supplies  —  when  available  —  time  of  distribu- 
tion.] •  •  •  That  so  much  of  the  appropriations  of  any  annual  Indian 
appropriation  Act  as  may  be  required  to  pay  for  goods  ftnd  supplies,  for 
expenses  incident  to  their  purchase,  and  for  transportation  of  the  same,  for 
the  fiscal  year  for  which  such  appropriations  are  made,  shall  be  immediately 
available,  upon  the  approval  of  such  Act,  but  no  such  goods  or  supplies 
shall  be  distributed  or  delivered  to  any  of  said  Indians  prior  to  the  begin- 
ing  of  such  fiscal  year.    [34  Stat.  L.  1016.] 

See  the  note  to  the  first  paragraph  of  this  section. 
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An  Act  Providing  for  the  allotment  and  distribution  of  Indian  tribal 

funds. 

[Act  of  March  2, 1907,  ch,  2523,  34  Stat  L.  1221.] 

[Seo.  1.]  [Indian  tribal  funds  —  allotment,  etc.,  of,  to  individual 
Indians.]  That  the  Secretary  of  the  Interior  is  hereby  authorized,  in  his 
discretion,  from  time  to  time,  to  designate  any  individual  Indian  belonging 
to  any  tribe  or  tribes  whom  he  may  deem  to  be  capable  of  managing  his  or 
her  affairs,  and  he  may  cau^e  to  be  apportioned  and  allotted  to  any  such 
Indian  his  or  her  pro  rata  share  of  any  tribal  or  trust  funds  on  deposit  in 
the  Treasury  of  the  United  States  to  the  credit  of  the  tribe  or  tribes  of 
which  said  Indian  is  a  member,  and  the  amount  so  apportioned  and  allotted 
shall  be  placed  to  the  credit  of  such  Indian  upon  the  books  of  the  Treasury, 
and  the  same  shall  thereupon  be  subject  to  the  order  of  such  Indian :  Pro- 
vided, That  no  apportionment  or  allotment  shall  be  made  to  any  Indian 
until  such  Indian  has  first  made  an  application  therefor:  Provided 
further,  That  the  Secretaries  of  the  Interior  and  of  the  Treasury  are  hereby 
directed  to  withhold  from  such  apportionment  and  allotment  a  sufficient 
sum  of  the  said  Indian  funds  as  may  be  necessary  or  required  to  pay  any 
existing  claims  against  said  Indians  that  may  be  pending  for  settlement 
by  judicial  determination  in  the  Court  of  Claims  or  in  the  Executive  Depart- 
ments of  the  Government,  at  time  of  such  apportionment  and  allotment. 
[34  Stat.  L.  1221.] 

Seo.  2.  [Payment  to  helpless,  etc.,  Indians.]  That  the  pro  rata  share 
of  imy  Indian  who  is  mentally  or  physically  incapable  of  managing  his  or 
her  own  affairs  may  be  withdrawn  from  the  Treasury  in  the  discretion  of 
the  Secretary  of  the  Interior  and  expended  for  the  benefit  of  such  Indian 
under  such  rules,  regulations,  and  conditions  as  the  said  Secretary  may 
prescribe:  Provided,  That  said  funds  of  any  Indian  shall  not  be  with- 
drawn from  the  Treasury  until  needed  by  the  Indian  and  upon  his  applica- 
tion and  when  approved  by  the  Secretary  of  the  Interior.  [34  Stat.  L. 
1221,  as  amended  by  39  Stat.  L.  128.] 

This  section  was  amended  to  read  as  above  given  by  the  Indian  Approprfation  Act 
of  May  18,  1916,  ch.  125,  §  1.    As  originally  enacted  it  was  as  follows: 

"  Sec.  2.  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  pay  any  Indian 
who  is  blind,  crippled,  decrepit,  or  helpless  from  old  age,  disease,  or  accident,  his  or 
her  share,  or  any  portion  thereof,  of  the  tribal  trust  funds  in  the  United  States 
Treasury  belonging  to  the  tribe  of  which  such  Indian  is  a  member,  and  of  any  other 
money  which  may  hereafter  be  placed  in  the  Treasury  for  the  credit  of  such  tribe  and 
susceptible  of  division  among  its  members,  under  such  rules,  regulations,  and  conditions 
as  he  may  prescribe."  See  Pamph.  Supp.  No.  7,  Fed.  Stat.  Ann.  7,  1918  Supp.  Fed. 
Stat.  Ann. 


[Sec.  1.]  [Purchase  of  supplies  for  Indian  service  to  be  advertised  — 
exception  —  irrigation  —  Indian  labor.]  •  •  •  That  no  purchase  of 
supplies  for  which  appropriations  are  herein  or  hereinafter  made  for  the 
Indian  service,  exceeding  in  the  aggregate  five  hundred  dollars  in  value 
at  any  one  time,  shall  be  made  without  first  giving  at  least  three  weeks' 
public  notice  by  advertisement,  except  in  case  of  exigency,  when,  in  the 
discretion  of  the  Secretary  of  the  Interior,  who  shall  make  official  record 
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of  the  facts  constituting  the  exigency,  and  shall  report  the  same  to  Con- 
gress at  its  next  session,  he  may  direct  that  purchases  may  be  made  in  open 
market  in  amount  not  exceeding  three  thousand  dollars  at  any  one  pur- 
chase: Provided,  That  hereafter  supplies  may  be  purchased,  contracts 
let,  and  labor  employed  for  the  construction  of  artesian  wells,  ditches,  and 
other  works  for  irrigation,  not  to  exceed  the  sum  of  five  thousand  dollars 
in  any  one  purchase  or  contract,  in  the  discretion  of  the  Secretary  of  the 
Interior,  without  advertising  as  hereinbefore  provided :  Provided  further, 
That  as  far  as  practicable  Indian  labor  shall  be  employed  and  purchase 
in  the  open  market  made  from  Indians,  under  the  direction  of  the  Secretary 
of  the  Interior.    [35  Stat.  L.  71.] 

The  provisions  of  this  and  the  three  following  paragraphs  are  from  the  Indian  Appro- 
priation Act  of  April  30,  1908,  ch.  153. 

Provisions  similar  to  those  of  this  paragraph  were  made  hy  like  Appropriation  Acts 
for  previous  years. 

[Deposit  in  bank  of  Indian  moneys — bond.]  That  hereafter  any 
United  States  Indian  agent,  superintendent,  or  other  disbursing  agent  of 
the  Indian  Service  may  deposit  Indian  moneys,  individual  or  tribal,  com- 
ing into  his  hands  as  custodian,  in  such  national  bank  or  banks  as  he  may 
select:  Provided,  That  the  bank  or  banks  so  selected  by  him  shall  first 
execute  to  said  disbursing  agent  a  bond,  with  approved  surety,  in  such  an 
amount  as  will  properly  safeguard  the  funds  to  be  deposited.  Such  bonds 
shall  be  subject  to  the  approval  of  the  Secretary  of  the  Interior.  [35  Stat, 
L.  72.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

As  to  the  abolition  of  superintendencies  see  the  note  to  R.  S.  sees.  2046-2051,  noted 
9upra,  p.  753. 

[Warehouses  for  goods  for  Indian  Service.]  *  *  •  That  hereafter 
warehouses  for  the  receipt,  storage,  and  shipment  of  goods  for  the  Indian 
Service  shall  be  maintained  at  the  following  places:  New  York,  Chicago, 
Omaha,  Saint  Louis,  and  San  Francisco.     [35  Stat.  L.  73.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  this  page. 

The  Indian  Appropriation  Act  of  Aug.  1,  1914,  ch.  222,  38  Stat.  L.  685,  limited  the 
number  of  permanent  warehouses  to  three.  The  Indian  Appropriation  Act  of  Maj^  18, 
1916,  ch.  125,  f  1,  39  Stat.  L.  126,  limited  the  appropriation  there  made  to  the  mainte- 
nance of  not  exceeding  two  permanent  warehouses. 

[Supplies  —  transportation  by  land  grant  railroads  —  compensation.] 
•  •  •  That  hereafter  payment  for  transportation  of  Indian  goods  and 
supplies  shall  include  all  Indian  transportation  lawfully  due  such  land- 
grant  railroads  as  have  not  received  aid  in  Government  bonds  (to  be 
adjusted  in  accordance  with  the  decisions  of  the  Supreme  Court  in  cases 
decided  under  such  land-grant  Acts),  but  in  no  case  shall  more  than  fifty 
per  centum  of  full  amount  of  service  be  paid  to  said  land-grant  roads: 
Provided,  That  such  compensation  shall  be  computed  upon  the  basis  of  the 
tariff  or  lower  special  rates  for  like  transportation  performed  for  the  pub- 
lic at  large,  and  shall  be  accepted  as  in  full  for  all  demands  for  such 
service:  Provided  further,  That  hereafter  in  expending  money  appro- 
priated for  this  purpose  a  railroad  company  which  has  not  received  aid 
in  bonds  of  the  United  States,  and  which  obtained  a  grant  of  public  lands 
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to  aid  in  the  construction  of  its  railroad  on  condition  that  such  railroad 
should  be  a  post  route  and  military  road,  subject  to  the  use  of  the  United 
States  for  postal,  military,  nayal>  and  other  Gtovernment  services,  and  also 
subject  to  such  regulations  as  Congress  may  impose,  restricting  the  charge 
for  such  (Jovernment  transportation,  having  claims  against  the  United 
States  for  transportation  of  Indian  goods  and  supplies  over  such  aided 
railroads,  shall  be  paid  out  of  the  moneys  appropriated  for  such  pjarpose 
only  on  the  basis  of  such  rate  for  the  transportation  of  such  Indian  goods 
and  supplies  as  the  Secretary  of  the  Interior  shall  deem  just  and  reasonable 
under  the  provisions  set  forth  herein,  such  rate  not  to  exceed  fifty  per 
centum  of  the  compensation  for  such  Qovernment  transportation  as  shall 
at  that  time  be  charged  to  and  paid  by  private  parties  to  any  such  com- 
pany for  like  and  similar  transportation;  imd  the  amount  so  fixed  to  be 
paid  shall  be  accepted  as  in  full  for  all  demands  for  such  service.  [35 
Stat.  L.  73.] 

See  the  note  to  the  first  paragraph  of  this  section,  8upra,  p.  790. 


[Sec.  1.]  [Indian  tribes  —  ai^ual  statement  of  reimbursable  accounts.] 
•  •  *  Hereafter  the  Secretary  of  the  Interior  shall  cause  to  be  stated 
annual  accounts  between  the  United  States  and  each  tribe  of  Indians  aris- 
ing under  appropriations  heretofore,  herein,  or  hereafter  to  be  made,  which 
by  law  are  required  to  be  reimbursed  to  the  United  States,  crediting  in 
said  accounts  the  sums  so  reimbursed,  if  any;  and  the  Secretary  of  the 
Interior  shall  pay,  out  of  any  fund  or  funds  belonging  to  such  tribe  or 
tribes  of  Indians  applicable  thereto  and  held  by  the  United  States  in  trust 
or  otherwise,  all  balances  of  accounts  due  to  the  United  States  and  not 
already  reimbursed  to  the  Treasury,  and  deposit  such  sums  in  the  Treasury 
as  miscellaneous  receipts ;  and  such  accounts  shall  be  received  and  examined 
by  the  proper  auditor  of  the  Treasury  Department  and  the  balances  arising 
thereon  certified  to  the  Secretary  of  the  Treasury.    [36  Stat.  L.  270.] 

This  is  from  the  Indian  Appropriation  Act  of  April  4,  1910,  ch.  140. 


Sec.  23.  [Indian  supplies  —  purchases  under  regular  contracts.]  That 
hereafter  the  purchase  of  Indian  supplies  shall  be  made  in  conformity  with 
the  requirements  of  section  thirty-seven  hundred  and  nine  of  the  Revised 
Statutes  of  the  United  States :  Provided,  That  so  far  as  may  be  practicable 
Indian  labor  shall  be  employed,  and  purchases  of  the  products  of  Indian 
industry  may  be  made  in  open  market  in  the  discretion  of  the  Secretary 
of  the  Interior.  All  Acts  and  parts  of  Acts  in  conflict  with  the  provisions 
of  this  section  are  hereby  repealed.    [36  Stat.  L.  861.] 

This  is  from  the  Act  of  June  25,  1010,  ch.  431.  See  the  notes  to  section  1  of  said 
Act,  infra,  p.  863. 

For  R.  S.  sec.  3709  mentioned  in  the  text  see  the  title  PtiBLic  Contracts. 

The  Indian  Appropriation  Act  of  May  18,  1916,  ch.  125,  S  1,  39  Stat.  L.  126,  contained 
the  following  provision :  "  That  section  thirty-seven  hundred  and  nine,  Revised  Stat- 
utes, in  so  far  as  that  section  requires  that  advertisement  be  made,  shall  apply  only  to 
those  purchases  and  contracts  for  supplies  or  services,  except  personal  services,  for  the 
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Indian  field  service  which  exceed  in  amount  the  sum  of  $50  eadi,  and  section  twenty- 
three  of  the  Act  of  June  twenty-fifth,  nineteen  hundred  and  ten  (Thirty -sixth  Statutes 
at  Large,  page  eight  hundred  and  sixty-one),  is  hereby  amended  accordingly."  See 
Pamph.  Supp.  No.  7,  Fed.  Stat.  Ann.  6,  1918  Supp.  Fed.  Stat.  Ann. 


Seg^.  28.  [Judgments  to  Indians  —  payments  —  accounting.]  Hereafter 
payments  to  Indians  made  from  moneys  appropriated  by  Congress  in  satis- 
faction of  the  judgment  of  any  court  shall  be  made  under  the  direction  of 
the  officers  of  the  Interior  Department  charged  by  law  with  the  supervision 
of  Indian  affairs,  and  all  such  payments  shall  be  accounted  for  to  the  Treas- 
ury in  conformity  with  law.     [36  Siat.  L,  1077,] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1911,  ch.  210. 


[Sec.  1.]  [Payment  for  wagon  transportation  of  supplies.]    •    •    • 

That  all  wagon  transportation  from  the  point  where  delivery  is  made  by 
the  last  common  carrier  to  the  agency,  school,  or  elsewhere,  and  between 
points  on  the  reservation  or  elsewhere,  shall  hereafter  be  paid  from  the 
funds  appropriated  or  otherwise  available  for  the  support  of  the  school, 
agency,  or  other  project  for  which  the  supplies  to  be  transported  are 
purchased.    [38  Stat,  L.  79',] 

This  and  the  following  section  IS  are  from  the  Indian  Appropriation  Act  of  June  30, 
1913,  ch.  4. 

Sec.  18.  [Contracts  as  to  tribal  funds^  etc.»  subject  to  official  approval.] 

*  •  *  No  contract  made  with  any  Indian,  where  such  contract  relates 
to  the  tribal  funds  or  property  in  the  hands  of  the  United  States,  shall 
be  valid,  nor  shall  any  payment  for  services  rendered  in  relation  thereto  be 
made  unless  the  consent  of  the  United  States  has  previously  been  given« 
[38  Stat.  L,  97.] 

See  the  notes  to  the  preceding  section  1  of  this  Act 


Joint  Resolution  Making  appropriations  for  current  and  contingent 
expenses  of  the  Bureau  of  Indian  Affairs,  for  fulfilling  treaty  stipu- 
lations with  various  Indian  tribes,  and  for  other  purposes,  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  sixteen. 

[Bes.  of  March  4, 1915,  No.  16,  38  Stat.  L.  1228,] 

[Appropriations  for  current  expenses  continued.]  That  all  appropria- 
tions for  the  current  and  contingent  expenses  of  the  Bureau  of  Indian 
Affairs  and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes, 
which  shall  remain  unprovided  for  on  June  thirtieth,  nineteen  hundred 
and  fifteen,  are  continued  and  made  available  for  and  during  the  fiscal 
year  nineteen  hundred  and  sixteen  to  the  same  extent,  in  detail,  and  under 
the  same  conditions,  restrictions,  and  limitations  for  the  fiscal  year  nine- 
teen hundred  and  sixteen  as  the  same  were  provided  for  on  account  of  the 
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fiscal  year  nineteen  hundred  and  fifteen  in  the  Indian  appropriation  Act 
for  that  fiscal  year.  For  all  of  such  purposes  a  suflScient  sum  is  appro- 
priated, out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
or  out  of  funds  to  the  credit  of  Indians  as  the  same  were  respectively  pro- 
vided in  the  Indian  appropriation  Act  for  the  fiscal  year  nineteen  hun- 
dred and  fifteen:  Provided,  That  the  appropriations  from  the  Treasury 
of  the  United  States  or  from  Indian  funds  shall  not  exceed  in  the  aggre- 
gate the  amounts  of  such  appropriations  for  the  fiscal  year  nineteen  hun- 
dred and  fifteen:  Provided  further,  That  this  joint  resolution  shall  not 
be  construed  as  providing  for  or  authorizing  the  duplication  of  any  special 
payment  or  for  the  execution  of  any  purpose  provided  for  in  said  appropria- 
tion Act  that  was  intended  to  be  paid  only  once  or  done  solely  on  account 
of  the  fiscal  year  nineteen  hundred  and  fifteen:  Provided  fxirther,  That 
appropriations  continued  hereunder  shall  be  available  for  the  maintenance, 
repair,  and  operation  of  motor-propelled  and  horse-drawn  passenger  carry- 
ing vehicles  in  the  same  manner  as  appropriations  were  available  for  those 
purposes  during  the  fiscal  year  nineteen  hundred  and  fifteen.  [38  Stat  L. 
1228.] 


IV.  GOVERNMENT  AND  PBOTEOTION  OF  INDIANS 

Sec*  2111.  [Sending  seditious  messages  —  penalty.]  Every  person 
who  sends  any  talk,  speech,  message,  or  letter  to  any  Indian  nation,  tribe, 
chief,  or  individual,  with  an  intent  to  produce  a  contravention  or  infrac- 
tion of  any  treaty  or  law  of  the  United  States,  or  to  disturb  the  peace  and 
tranquillity  of  the  United  States,  is  liable  to  a  penalty  of  two  thousand 
doUars.    [B.  8J\ 

Act  of  June  30,  1884,  ch.  161,  4  Stat.  L.  731. 

R.  S.  sees.  2111  to  2126  constitute  ch.  3,  "(Jovemment  and  Protection  of  Indians,*' 
of  title  XXVIII,  "  Indians." 

Sec.  2112.  [Carrying  seditious  messages  —  penalty.]  Every  person 
who  carries  Or  delivers  any  talk,  message,  speech,  or  letter,  intended  to 
produce  a  contravention  or  infraction  of  any  treaty  or  law  of  the  United 
States,  or  to  disturb  the  peace  or  tranquillity  of  the  United  States,  know- 
ing the  contents  thereof,  to  or  from  any  Indian  nation,  tribe,  chief,  or 
individual,  from  or  to  any  person  or  persons  whatever,  residing  within 
the  United  States,  or  from  or  to  any  subject,  citizen,  or  agent  of  any  foreign 
power  or  state,  is  liable  to  a  penalty  of  one  thousand  dollars.    [R.  8,] 

Act  of  June  30,  1834,  ch.  161,  4  Stat  L.  731. 

Sec.  2113.  [Correspondence  with  foreign  nations  to  excite  Indians  to 
war -7  penalty.]  Every  person  who  carries  on  a  correspondence,  by  letter 
or  otherwise,  with  any  foreign  nation  or  power,  with  an  intent  to  induce 
such  foreign  nation  or  power  to  excite  any  Indian  nation,  tribe,  chief,  or 
individual,  to  war  against  the  United  States,  or  to  the  violation  of  any 
existing;  treaty;  or  who  alienates,  or  attempts  to  alienate,  the  confidence 
of  any  Indian  or  Indians  from  the  Government  of  the  United  States,  is 
liable  to  a  penalty  of  one  thousand  dollars.    [R.  S.\ 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  731. 
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Unlawful  interference. —  It  seems  that  government,  might  bring  the  actors  within 

any  efforts,  without  just  cause,  to  inter-  the  condemnation  of  the  latter  part  of  the 

fere  in  the  conduct  of  an  agency  or  an  In-  above  section.     In  re  Lelah-Puc-Ka-Chee, 

dian  school,  and  thereby  cause  ill  feeling  (1899)  98  Fed.  429. 
on  the  part  of  the  Indians  toward  the 

Sec.  2114.  [Oeneral  saperintendence  by  the  President  over  tribei 
removed  west  of  the  Mississippi.]  The  President  is  authorized  to  exercise 
general  superintendence  and  care  over  any  tribe  or  nation  which  was 
removed  upon  an  exchange  of  territory  under  authority  of  the  act  of  May 
twenty-eighth,  eighteen  hundred  €uid  thirty,  **  to  provide  for  an  exchange 
of  lands  with  the  Indians  residing  in  any  of  the  States  or  Territories,  and 
for  their  removal  west  of  the  Mississippi;"  and  to  cause  such  tribe  or 
nation  to  be  protected,  at  their  new  residence,  against  all  interruption  or 
disturbance  from  any  other  tribe  or  nation  of  Indians,  or  from  any  other 
person  or  persons  whatever.    [B.  8.] 

Act  of  May  28,  1830,  ch.  148,  4  Stat.  L.  412. 

The  Act  of  May  11,  1880,  ch.  86,  S  4,  21  Stat.  L.  131,  provided:  "That  aU  officers 
and  agents  of  the  Army  and  Indian  Bureaus  are  prohibited,  except  in  a  case  specially 
directed  by  the  President,  from  granting  permission  in  writing  or  otherwise  to  any 
Indian  or  Indians  on  any  reservation  to  go  into  the  State  of  Texas  under  any  pretext 
whatever;  and  any  officer  or  agent  of  the  Army  or  Indian  Bureau  who  shall  violate 
this  provision  shaU  be  dismissal  from  the  public  service.  And  the  Secretary  of  the 
Interior  is  hereby  directed  and  required  to  take  at  once  such  other  reasonable  measures 
as  may  be  necessary  in  connection  with  said  prohibition  to  prevent  said  Indians  from 
entering  said  State."  This  was  repealed  by  a  provision  of  the  Indian  Appropriation  Act 
of  May  18,  1916,  ch.  125,  |  1,  39  Stat.  L.  128.  See  Pamph.  Supp.  No.  7,  Fed.  Stat. 
Ann.  6,  1918  Supp.  Fed.  Stat.  Ann. 

Cherokee  nation. —  In  Cherokee  Nation  mained  under  the  control  of  an  Indian 

r.  Southern  Kansas  R.  Co.,  (1888)  33  Fed.  agent  and  subject  to  all  the  provisions  of 

900,  it  was  held  that  the  Cherokee  nation  the  law  regulating  the  intercourse  of  the 

was  removed  from  its  home  east  of  the  government    and    people    of    the    United 

Mississippi  river  by  authority  of  the  Act  States  with  the  Indian  tribes, 
of  May  28,   1830,  above  noted,   and  re- 

Sec.  21 1 5.  [Survey  of  Indian  reservations.]  Whenever  it  becomes  neces- 
sary to  survey  any  Indian  or  other  reservations,  or  any  lands,  the  same  shall 
be  surveyed  under  the  direction  and  control  of  the  General  Land-OflSce, 
and  as  nearly  as  may  be  in  conformity  to  the  rules  and  regulations  under 
which  other  public  lands  are  surveyed.     [B.  8.] 

Act  of  April  8,  1864,  ch.  48,  13  Stat.  L.  41. 

Prior  to  the  Act  of  1864,  above  noted.  Survey  of  certain  lands  belonging  to  the 

the  survey  of  Indian  lands  came  within       Creek  tribe. —  See  U.  S.  v.  Mackey,  (E.  D. 
the   jurisdiction  of  the  commissioner   of       Okla.  1913)  214  Fed.  137. 
Indian  affairs.     McKee  v.  U.  S.,   (1865) 
1  Ct.  CI.  336. 

Seo.  21 1 6.  [Purchases  or  gra;nts  from  Indians.]  No  purchase,  grant, 
lease,  or  other  conveyance  of  lands,  or  any  title  or  claim  thereto,  from  any 
Indian  nation  or  tribe  of  Indians,  shall  be  of  any  validity  in  law  or  equity, 
unless  the  same  be  made  by  treaty  or  convention  entered  into  pursuant  to 
the  Constitution.  Every  person  who,  not  being  employed  under  the  author- 
ity of  the  United  States,  attempts  to  negotiate  such  treaty  or  convention, 
directly  or  indirectly,  or  to  treat  with  any  such  nation  or  tribe  of  Indians 
for  the  title  or  purchase  of  any  lands  by  them  held  or  claimed,  is  liable  to 
a  penalty  of  one  thousand  dollars.    The  agent  of  any  State  who  may  be 
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present  at  any  treaty  held  with  Indians  under  the  authority  of  the  United 
States,  in  the  presence  and  with  the  approbation  of  the  commissioner  of  the 
United  States  appointed  to  hold  the  same,  may,  however,  propose  to,  and 
adjust  with,  the  Indians  the  compensation  to  be  made  for  their  claim  to 
lands  within  such  State,  which  shall  be  extinguished  by  treaty.     [JB.  8.] 


Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  730. 


Nature  of  title  of  tribe  immateriaL — 
The  operation  of  this  statutory  provision 
does  not  depend  upon  the  nature  or  extent 
of  the  title  to  the  land  which  the  tribal 
nation  may  hold.  (1S85)  18  Op.  Atty.- 
Gen.  235. 

The  words  of  the  statute  are  broad 
enough  to  include  a  tribe  holding  land  by 
patent  from  the  United  States,  and  the 
purpose  of  the  statute  manifestly  requires 
it  to  receive  that  construction.  (1857)  9 
Op.  Atty.-Gen.  24. 

Alienation  by  indiyidnal  Indiana. — 
'*  This  section  declares  that  no  conveyance 
from  an  Indian  tribe  shall  be  of  aQy  va- 
lidity in  law  or  in  equity  unless  author- 
ized by  treaty.  As  the  tribe  cannot*  seU, 
neither  can  the  individual  members,  for 
they  have  neither  an  undivided  interest 
in  the  tribal  land  nor  vendible  interest  in 
any  particular  tract."  Franklin  v.  Lynch, 
(1014)  233  U.  S.  269,  34  S.  Ct.  506,  58 
U.  S.  (L.  ed.)  954. 

But  where  reservation  has  been  made 
by  a  treaty  with  the  United  States,  it  has 
been  held  that  Congress  did  not  intend, 
by  the  above  section,  that  there  iAiould  be 
any  general  restriction  upon  the  aliena- 
tion by  individual  Indians  of  sections  of 
land  reserved  to  them  respectively  by  a 
treaty.  Jones  i?.  Meehan,  (1899)  175 U.S. 
1,  20  S.  Ct.  1,  44  U.  S.  (L.  ed.)  49. 

A  contrary  opinion  was  rendered  by  the 
Attorney-General  prior  to  the  foregoing 
decision.     (1886)   18  Op.  Atty.-Oen.  487. 

Invalidity  of  lease. —  A  lease  of  Indian 
lands  to  a  white  man  without  the  consent 
of  the  Indian  agent  and  the  commissioner 


of  Indian  affairs,  and  without  authoriza- 
tion by  Act  of  Congress  or  treaty  regula- 
tion, is  void.  Cherokee  Strip  Live  Stock 
Ass'n  V,  Cass  Land,  etc.,  (1897)  138  Mo. 
394,  40  S.  W.  107;  Coey  t*.  Low,  (1904) 
36  Wash.  10,  77  Pac.  1077. 

A  lease  of  land  for  grazing  pmposea  is 
as  clearly  within  the  statute  as  a  lease  for 
any  other  or  for  general  purposes,  and 
the  duration  of  the  term  is  immaterial. 
The  consent  of  a  tribe  may  exempt  one 
who  enters  with  cattle  upon  a  reservation 
from  the  penalty  imposed  by  R.  S.  sec. 
2117  (given  below),  but  it  cannot  validate 
the  lease  or  confer  upon  such  person  any 
legal  right  whatsoever  to  remain  upon 
the  land,     (1685)    18  Op.  Atty.-Gen.  235. 

No  aetion  can  he  maintained  upon  a 
lease  for  grazing  purposes  made  in  viola- 
tion of  this  section.  Mayes  v.  Cherokee 
Strip  Live  Stock  Ass'n,  (1897)  58  Kan. 
712,  51  Pac.  215. 

Negotiations  for  lease  not  an  offense. — 
The  penal  part  of  this  section  does  not 
reach  to  the  mere  inducing  or  negotiating 
of  a  lease  of  Indian  lands  for  grazing  pur- 
poses, as  the  wording  of  such  part  of  the 
statute  makes  the  penalty  applicable  only 
to  treating  for  the  "  title  or  purchase " 
of  any  lands.  U.  S.  u.  Hunter,  (1884)  21 
Fed.  615. 

Contracts  with  Indians  under  R.  S.  sec 
a  103. —  Contracts  of  the  character  de- 
scribed in  this  section  are  not  included 
within  the  provisions  of  section  2103, 
supra,  p.  776.  (1886)  18  Op.  Atty.-Gen. 
235. 


Sec.  21 1 7.  [Driving  stock  to  feed  on  Indian  lands.]  Every  person  who 
drives  or  otherwise  conveys  any  stock  of  horses,  mules,  or  cattle,  to  range 
and  feed  on  any  land  belonging  to  any  Indian  or  Indian  tribe,  without  the 
consent  of  such  tribe,  is  liable  to  a  penalty  of  one  dollar  for  each  animal 
of  such  stock.    [B.  8.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  730. 


Sheep  are  embraced  within  the  meaning 
of  this  section.  (1884)  18  Op.  Atty.-Gen. 
91;  U.  S.  V.  Mattock,  (1872)  2  Sawy.  148, 
26  Fed.  Gas.  No.  15,744. 

Driving  cattle  for  delivery  to  Indians. — 
This  section  is  not  violated  by  driving 
cattle  into  the  Indian  coimtry  for  delivery 
to  one  of  its  citizens  under  his  contract 
to  purchase  them.  Morris  t\  Cohn,  ( 1891) 
56  Ark.  401,  17  S.  W.  342,  18  S.  W.  384. 

Elements    of    offense. —  The    words    of 


this  section  imply  the  active  agency 
of  some  person  in  getting  cattle  on  a 
reservation,  but  it  is  not  necessary  that 
stock  should  be  actually  driven  upon  the 
land.  The  oilense  is  committed  if  they 
are  driven  or  conveyed  so  near  to  Indian 
lands  that,  from  the  nature  and  habits  of 
the  animals,  they  will  probably  get  upon 
them.     (1880)   16  Op.  Atty.-Gen.  568. 

Consent  of  tribe  required. — ^A  statute  of 
a  particular  Indian  tribe,  giving  to  its 
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citizens  consent  to  inclose  pastures  and 
to  use  the  same  exclusively  for  keeping 
and  grazing  liyestock,  does  not  give  such 
citizens  the  right  to  lease  such  pastures 
for  grazing  stock  to  other  persons  without 
the  consent  of  the  tribe.  Forsythe  v, 
V.  S.,  (1901)  8  Indian  Ter.  699,  64  S.  W. 
548. 

Who  may  bring  suit. — ^Any  member  of 
the  tribe  may  file  in  the  name  of  the 


United  States  a  suit  against  the  party 
violating  this  statute  and  recover  for  the 
United  States  the  penalty  therein  pre- 
scribed. Forsythe  v.  U.  S.,  (1901)  3 
Indian  Ter.  699,  64  S.  W.  548. 

The  United  States  attorney  need  not 
appear  in  an  action  brought  under  this 
section.  Forsythe  «.  U.  S.,  (1901)  3 
Indian  Ter.  699,  64  S.  W.  548. 


Sec.  2118.  [Settling  on,  or  surveying  lands  belonging  to  Indians  by 
treaty.]  Every  person  who  makes  a  settlement  on  any  lands  belonging, 
secured,  or  granted  by  treaty  with  the  United  States  to  any  Indian  tribe, 
or  surveys  or  attempts  to  survey  such  lands,  or  to  designate  any  of  the 
boundaries  by  marking  trees,  or  otherwise,  is  liable  to  a  penalty  of  one 
thousand  dollars.  The  President  may,  moreover,  take  such  measures  and 
employ  such  military  force  as  [he?]  may  judge  necessary  to  remove  any 
such  person  from  the  lands.    [R.  8.] 


Act  of  June  dO,  1834,  ch.  161,  4  Stat.  L. 
730. 

Holder  of  title  subject  to  Indian  occu- 
pancy.—  One  who  holds  a  title  in  lands 
subject  to  the  right  of  occupancy  of  an 
Indian  tribe  has  no  right,  merely  by  vir- 
tue of  that  title,  to  enter  upon  and  take 
possession  of  the  premises;  and  by  enter- 
ing upon  the  land  without  the  permission 
of  the  tribe  and  of  the  government,  he 
becomes  an  intruder  and  may  be  proceeded 
against  summarily  under  the  above  sec- 
tion. Nor  does  a  writ  of  possession  ob- 
tained by  such  person,  by  default  in  the 
territorial  court,  change  his  character  as 
an  intruder.  (1875)  14  Op.  Atty.-Gen. 
568. 

The  Pueblo  Indians  of  New  Mexico  are 
not  such  a  tribe  as  is  contemplated  by 
this  section.  These  Indians  hold  their 
lands  by  rights  superior  to  that  of  the 
United  States,  and  this  statute  is  intended 
to  affect  only  those  Indians  holding  land 
the  ultimate  title  to  which  remains  in 
the  government.  U.  S.  v.  Joseph,  (1876) 
94  U.  S.  614,  24  U.  S.  (L.  ed.)  296. 

Settlement  on  Indian  lands  not  an  in- 
dictable offense. — ^A  settlement  upon  In- 
dian lands  is  not  an   indictable   offense 


and  cannot  be  prosecuted  by  criminal  pro- 
ceedings. It  is  an  offense  created  by  stat- 
ute,, with  a  definite  penalty  attached,  for 
the  performance  of  which  R.  S.  sec.  2124, 
infra,  p.  798,  prescribes  the  mode.  U.  S. 
t?.  Payne,  ( 1884)  22  Fed.  426. 

To  what  lands  applicable. —  The  similar 
provision  of  the  Act  of  1834,  above  cited, 
has  been  held  not  to  apply  to  lands  out- 
side a  government  reservation,  in  which 
the  only  title  the  Indians  had  was  that  of 
such  occupancy  as  they  had  to  unoccupied 
public  lands  in  general.  Caldwell  r.  Rob- 
inson, (1894)  59  Fed.  653. 

Nor  does  the  Act  apply  to  lands  that 
were  not  a  part  of  the  United  States  at 
the  time  of  its  adoption.  Robinson  v, 
Caldwell,  (1895)  67  Fed.  391. 

Injuries  to  personal  or  property  rights. 
—  By  this  section  and  R.  S.  sees.  21 19  and 
2124  the  executive  branch  of  the  govern- 
ment is  bound  to  protect  Indians  resid- 
ing on  a  reservation  in  the  possession  and 
occupancy  of  their  land;  but  this  affords 
no  remedy  to  the  Indian  for  an  injury  to 
his  personal  or  property  righta,  and  for 
such  remedy  he  must  go  to  some  court  of 
competent  jurisdiction.  Smith  v.  Mos- 
grove,  (1908)  51  Ore.  495,  94  Pac  970. 


Sec.  2119.  [Protection  of  Indians  desiring  civilised  life.]  Whenever 
any  Indian,  being  a  member  of  any  band  or  tribe  with  whom  the  Govern- 
ment has  or  shall  have  entered  into  treaty  stipulations,  being  desirous  to 
adopt  the  habits  of  civilized  life,  has  had  a  portion  of  the  lands  belonging 
to  his  tribe  allotted  to  him  in  severalty,  in  pursuance  of  such  treaty  stipu- 
lations, the  i^ent  and  superintendent  of  such  tribe  shall  take  such  measures, 
not  inconsistent  with  law,  as  may  be  necessary  to  protect  such  Indian  in 
the  quiet  enjoyment  of  the  lands  so  allotted  to  him.    [JB.  8.] 

Act  of  June  14,  1862,  ch.  101,  12  Stat.  L.  427. 

For  general  provisions  relating  to  the  allotment  of  land  to*  Indians  in  severalty  see 
subdivision  VI  of  this  title,  infra,  p.  819. 
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Powers  and  duties  of  agent  under  this  the  rules  and  regulations  of  the  Depart- 

section. —  By  provisions  of  this  section  and  nient  of  the  Interior,  as  well  as  by  the 

K.  S.   sees.  2114,  2118    (supra,   pp.   794,  express    provisions    of    this    section,    the 

796),  and  2149  {infra,  p.  814),  the  Exec-  Indian  agent  is  the  officer  charged  with 

utive  Dei>artment  is  charged  with  the  duty  the  performance  of  this  duty,  and  he  may 

of  removing  all  intruders  from  an  Indian  employ  such  force  as  may  be  necessary  to 

reservation  and  protecting  the  Indians  in  accomplish  the  purpose;  and  all  persons 

the  use  and  occupancy  thereof,  notwith-  who  endeavor  to  prevent,  by  force,  such 

standing  that  portions  of  such  reservation  agent  frpm  performing  this  duty  imposed 

have  been  allotted  in  severalty  to  a  part  of  .  upon  him,  thereby  place  themselves  in  the 

the  tribe,  or  that  the  allottees  have  thereby  position  of  wrongdoers.    U.  S.  v.  MuUin, 

become  citizens  of  the  United  States.    By  (1895)  71  Fed.  682. 

Sec.  2120.  [Indians  trespassing  upon  lands  of  civilized  Indians.] 

Whenever  any  person  of  Indian  blood  belonging  to  a  band  or  tribe  which 
receives  or  is  entitled  to  receive  annuities  from  the  United  States,  and 
who  has  not  adopted  the  habits  and  customs  of  civilized  life,  and  received 
bis  lands  in  severalty  by  allotment,  as  mentioned  in  the  preceding  section, 
commits  any  trespass  upon  the  lands  or  premises  of  any  Indian  who  has 
80  received  his  lands  by  allotment,  the  superintendent  and  agent  of  such 
band  or  tribe  shall  ascertain  the  damages  resulting  from  such  trespass, 
and  the  sum  so  ascertained  shall  be  withheld  from  the  payment  next  there- 
after to  be  made,  either  to  the  band  or  tribe  to  which  the  party  committing 
such  trespass  shall  belong,  as  in  the  discretion  of  the  superintendent  he 
shall  deem  proper;  and  the  sum  so  withheld  shall,  if  the  Secretary  of  the 
Interior  approves,  be  paid  over  by  the  agent  or  superintendent  to  the  party 
injured.  [B,  8,] 
Act  of  June  14,  1862,  ch.  101,  12  Stat.  L.  427. 

Sec.  2121.  [Suspension  of  chief  for  trespass.]  Whenever  such  tres- 
passer as  is  mentioned  in  the  preceding  section  is  the  chief  or  head-man  of 
a  band  or  tribe,  the  superintendent  of  Indian  affairs  in  his  district  shall 
also  suspend  the  trespasser  from  his  office  for  three  months,  and  shall  dur- 
ing that  time  deprive  him  of  all  the  benefits  and  emoluments  connected 
therewith ;  but  the  chief  or  head-man  may  be  sooner  restored  to  his  former 
standing  if  the  superintendent  shall  so  direct.    [B.  8.] 

Act  of  June  14,  1862,  ch.  101,  12  Stat.  L.  427. 

As  to  the  abolition  of  superintendencies  see  the  notes  to  R.  S.  sees.  2046-20&1,  noted 
supra,  p.  753. 

Sec.  2122.  [Sale  of  buildings  belonging  to  the  United  States.]    The 

Secretary  of  the  Interior  is  authorized  to  cause  all  such  buildings  belonging 
to  the  United  States,  as  have  been,  or  hereafter  shall  be,  erected  for  the  use 
of  their  agents,  teachers,  farmers,  mechanics,  and  other  persons  employed 
amongst  the  Indians,  to  be  sold  whenever  the  lands  on  which  the  same  are 
erected  have  become  the  property  of  the  United  States,  and  are  no  longer 
necessary  for  such  purposes.  [-B.  /S.] 
Act  of  March  3,  1843,  ch.  78,  5  Stat.  L.  611. 

Sec.  2123.  [Sale  of  lands  with  buildings.]  The  Secretary  of  the 
Interior-  is  authorized  to  cause  to  be  sold,  at  his  discretion,  with  each  of 
such  buildings  as  are  mentioned  in  the  preceding  section,  a  quantity  of 
land  not  exceeding  one  section;  and  on  the  pajonent  of  the  consideration 
agreed  for  into  the  Treasury  of  the  United  States  by  the  purchaser,  the 
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Secretary  shall  make,  execute,  and  deliver  to  the  purchaser  a  title  in  fee- 
simple  for  such  lands  and  tenements.    [B.  S.] 
Act  of  March  3,  1843,  ch.  78,  6  Stat.  L.  611. 

Sec.  2124.  [Penalties,  how  recovered.]  All  penalties  which  shall 
accrue  under  this  Title  shall  he  sued  for  and  recovered  in  an  action  in  the 
nature  of  an  action  of  debt,  in  the  n^me  of  the  United  States,  before  any 
court  having  jurisdiction  of  the  same,  in  any  State  or  Territory  in  which 
the  defendant  shall  be  arrested  or  found,  the  one-half  to  the  use  of  the 
informer  and  the  other  half  to  the  use  of  the  United  States,  except  when 
the  prosecution  shall  be  first  instituted  on  behalf  of  the  United  States,  in 
which  case  the  whole  shall  be  to  their  use.    [B,  S.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  733. 

'*  This  title,"  to  which  the  above  section  refers,  is  R.  S.  title  XXVIII,  '*  Indians," 
which  comprises  sections  2039-2157,  inclusive. 

Intention  of  statute. —  This  section  is  penalties,  but  is  designed  merely  to  estab- 
not  intended  to  limit  the  United  States  lish  the  rights  and  remedy  of  an  informer, 
to  the  single  remedy  of  debt  in  enforcing       U.  S.  v.  Stocking,  (1898)  87  Fed.  857. 

Sec.  2125.  [Proceedings  against  goods.]  When  goods  or  other  prop- 
erty shall  be  seized  for  any  violation  of  this  Title,  it  shall  be  lawful  for  the 
person  prosecuting  on  behalf  of  the  United  States  to  proceed  against  such 
goods,  or  other  property,  in  the  manner  directed  to  be  observed  in  the  case 
of  goods,  wares,  or  merchandise  brought  into  the  United  States  in  viola- 
tion of  the  revenue  laws.    [B,  8.] 

Act  of  June  30,  1834,  ch.  161,  4  StAt.  L.  734. 
See  the  note  to  the  preceding  R.  S.  sec.  2124. 

Property  not  to  be  retained  by  military  section,    so    as    to    permit    the    military 

force  seizing  same. —  The  special  provision  forces   employed    in    making   seizures   to 

of   R.   S.   sec.   3086    (see   title   Customs  retain    the   custody   of    the    property   to 

Duties,  vol.  2,   p.    1173),  by  which  the  abide    adjudication;    but    as   soon    as   is 

property  seized  is  left  in  the  custody  of  reasonably    practicable    after    report    is 

the  collector  or   principal   officer  of  the  made  to  the  United  States  district  attor> 

customs  for  violation  of  the  revenue  serv-  ney,  the  property  should  be  placed  in  the 

ice,  is  not  to  be  considered  as  embraced  custody  of  the  proper  civil  officer.     (1887) 

in  the  proceedings  contemplated   in  this  18  Op.  Atty.-Gen.  544. 

Sec.  2126.  [Burden  of  proof.]  In  all  trials  about  the  right  of  prop- 
erty in  which  an  Indian  may  be  a  party  on  one  side,  and  a  white  person 
on  the  other,  the  burden  of  proof  shall  rest  upon  the  white  person,  when- 
ever the  Indian  shall  make  out  a  presumption  of  title  in  himself  from  the 
fact  of  previous  possession  or  ownership.    [B,  8.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  733. 

Implication    of    statute. —  This    section       as  well  as  to  any  other  person.    Felix  r. 
carries  with  it  the  implication  that  the       Patrick,  (1888)  36  Fed.  457. 
doors  of  the  courts  are  open  to  an  Indian 


An  act  in  relation  to  marriage  between  white  men  and  Indian  women. 

[Act  of  Aug,  9,  1888,  ch,  818,  25  8tat,  L.  392.] 

[Sec.  1.]  [White  men  marrying  Indian  women  not  to  acquire  tribal 
rights.]     That  no  white  man,  not  otherwise  a  member  of  any  tribe  of 
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Indians,  who  may  hereafter  marry,  an  Indian  woman,  member  of  any 
Indian  tribe  in  the  United  States,  or  any  of  its  Territories  except  the  five 
civilized  tribes  in  this  Indian  Territory,  shall  by  such  marriage  hereafter 
acquire  any  right  to  any  tribal  property,  privilege,  or  interest  whatever 
to  which  any  member  of  such  tribe  is  entitled.    [25  Siat  L.  392,] 

Sec.  2.  [Indian  women  marrying  citisens  beoome  oitiiens.]  That  every 
Indian  woman,  member  of  any  such  tribe  of  Indians,  who  may  hereafter 
be  married  to  any  citizen  of  the  United  States,  is  hereby  declared  to  become 
by  such  marriage  a  citizen  of  the  United  States,  with  all  the  rights,  privi- 
leges, and  immunities  of  any  such  citizen,  being  a  married  woman:  Pro- 
vided, That  nothing  in  this  act  contained  shall  impair  or  in  any  way  affect 
the  right  or  title  of  such  married  womian  to  any  tribal  property  or  any 
interest  therein.     [25  Stat.  L.  392.] 

Sec.  3.  [Evidence  of  marriage  of  white  men  with  Indian  womeiL^ 

That  whenever  the  marriage  of  any  white  man  with  any  Indian  woman,  a 
member  of  any  such  tribe  of  Indians,  is  required  or  offered  to  be  proved  in 
any  judicial  proceeding,  evidence  of  the  admission  of  such  fact  by  the  party 
against  whom  the  proceeding  is  had,  or  evidence  of  general  repute,  or  of 
cohabitation  as  married  persons,  or  any  other  circumstantial  or  presump- 
tive evidence  from  which  the  fact  may  be  inferred,  shall  be  competent, 
[25  Stat.  L.  392.] 


An  act  in  relation  to  dead  and  fallen  timber  on  Indian  lands. 

[Act  of  Feb.  16,  1889,  ch.  172,  25  Stat.  L.  673.] 

[Indiana  on  reservations  may  be  allowed  to  out,  remove,  eto.,  dead 
timber.]  That  the  President  of  the  United  States  may  from  year  to  year 
in  his  discretion  under  such  regulations  as  he  may  prescribe  authorize  the 
Indians  residing  on  reservations  or  allotments,  the  fee  to  which  remains 
in  the  United  States,  to  fell,  cut,  remove,  sell  or  otherwise  dispose  of  the 
dead  timber  standing  or  fallen,  on  such  reservation  or  allotment  for  the 
sole  benefit  of  such  Indian  or  Indians.  But  whenever  there  is  reasonable 
cause  to  believe  that  such  timber  has  been  killed,  burned,  girdled,  or  other- 
wise injured  for  the  purpose  of  securing  its  sale  under  this  act  then  in 
that  case  such  authority  shall  not  be  granted.    [25  Stat.  L.  673.] 

See  the  provisions  of  the  second  following  paragraph  of  the  text. 

The  unaiithorixed  cutting  of  timber  upon  the  United  States  Supreme  Court  said: 

Indian  reservations  is  notoriously  unlaw-  "  It  will  be  observed  that  by  this  statute 

ful.    U.  S.  V.  Cock,  (1873)    19  Wall.  691,  no  general  authority  is  given  to  Indians 

22  U.  S.   (L.  ed.)   210;  Northern  Pac.  R.  to    cut    timber    upon    their    reservations. 

Co.  V,  Lewis,    (1896)    162  U.  S.  366,   16  The  Act  contemplates  that  the  authority 

S.  Ct.  831,  40  U.  S.  (L.  ed.)  1002.    It  was  shall  be  temporary  only.  *  from  year  to 

made   a   criminal  offense  by  the   Act   of  year,'  and  it  is  further  limited  to  'dead 

June  4,   1888,  ch.  340,  25   Stat.  L.   166,  timber   standing  or   fallen,'   and    that   it 

which  amended  R.  S.  sec.  5388,  which  was  shall  be  disposed  of  solely  for  the  benefit 

embodied  in  Penal  Laws,  sec.  50,  and  re-  of  the   Indian   or   Indians   to   whom   the 

pealed  by  sec.  341   thereof.     See  Penal  authority  is  given.    Pursuant  to  this  Act 

Laws.  certain  regulations  were  prepared  by  the 

Construction. —  Construing    the     provi-  Secretary  of  the  Interior,  approved  by  the 

sions  of  the  foregoing  Act  in  relation  to  President,   and   extended   to  the   Indiana 

dead  and  fallen  timber  on  Indian  lands,  of  the  Chippewa  reservation  in  the  state 
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of  Minnesota.  These  regulations  pro- 
vided that  each  Indian  who  engaged  in 
the  work  should  provide  his  own  logging 
outfit  and  supplies;  that  no  Indian  should 
be  allowed  to  log  who  has  children  of 
school  age,  but  not  attending  school,  un- 
less in  the  opinion  of  his  agent  some  good 
reason  existed  in  special  cases  which  were 
sufficient  to  exempt  particular  persons 
from  this  requirement;  otherwise,  every 
Indian  on  the  reservation,  not  well  em- 
ployed, should  be  permitted  and  encour- 
aged to  engage  in  the  work;  that  all  cut- 
ting should  be  done  under  the  superin- 
tendence and  direction  of  a  competent 
white  man,  who  should  go  into  the  woods 
with  the  Indians,  'to  the  end  that  no 
green  or  growing  timber  may  be  cut,  and 
that  no  live  trees  are  damaged  in  any 
manner,  so  as  to  cause  them  to  die; 
.  .  .  and  to  inspect  the  sealing  of  the 
logs ;  '  that  with  the  exception  of  a  super- 
intendent and  of  foremen  and  blacksmiths, 
all  white  labor  was  to  be  excluded  from 
the  reservation;  that  the  logs  cut  should 
be  sold  at  public  sale  to  the  highest  bid- 
der, either  by  auction  or  by  calling  for 
sealed  proposals,  at  the  discretion  of  the 
Secretary  of  the  Interior,  after  at  least 
two  weeks'  notice  by  publication  in  the 
newspapers,  and  no  sale  of  the  logs  should 
be  valid  until  approved  by  the  commis- 
sioner of  Indian  affairs;  and  that  ten  per 
cent,  of  the  gross  proceeds  derived  from 
such  sale  of  the  logs  should  go  to  the 
stumpage  or  poor  fund  of  the  tribe,  from 
which  the  old,  sick,  and  otherwise  helpless 
might  be  supported.  The  timber  in  this 
case  was  cut  under  five  different  contracts 
made  between  individual  Indians  and  the 
defendants,  all  of  which  were  limited  to 
dead  and  down  timber,  to  be  cut  during 
the  season  of  1891  and  1892.  The  first 
provided  for  250,000  feet;  the  second  for 
500,000  feet;  the  third  for  500,000  feet; 
the  fourth  for  1,000,000  feet,  and  the  fifth 
for  600,000  feet.  The  whole  amounted  to 
2,750,000  feet.  These  contracts  were  ap- 
proved by  the  commissioner  of  Indian 
affairs,  and,  although  in  some  of  their  pro- 
visions   they    differed    from    the   general 


regulations  above  stated,  which  provided 
for  a  public  sale  of  logs  at  auction   or 
under    sealed    proposals,    ^ey    must    be 
regarded  as  superseding  those  regulations 
in   that   particular,   and   as   constituting 
new  regulations  approved  by  the  President 
and  commissioner  of  Indian  affairs.    The 
object  of  the  statute,  as  interpreted  by 
these  regulations,  was  evidently  to  permit 
deserving  Indians,  who  had  no  other  suffi- 
cient means  of  support,  to  cut  for  a  single 
season   a  limited   quantity  of  dead   and 
down   timber  under   the   superintendence 
of  a  properly  qualified  white  man,  and  to 
use  the  proceeds  for  their  support  in  exact 
proportion  to  the  scale  of  logs  banked  by 
each,  provided  that  ten  per  cent,  of  the 
gross  proceeds  should  go  to  the  stumpage 
or  poor  fund  of  the  tribe,  from  which  the 
old,  sick,  and  otherwise  helpless  might  be 
supported.    The  rights  of  the  government 
to  the  imimpaired  value  of  the  land  and 
to   the    standing    timber    were    carefully 
guarded  by  the  proviso  that  no  green  or 
growing  timber  should  be  cut,  and  no  live 
trees  damaged  so  as  to  cause  them  to  die, 
that  they  might  be  marketed  under  the 
provisions  of  the  Act.     Nothing  can  be 
plainer  than  that  there  was  no  intention 
on  the  part  of  Congress  or  the  President 
to  authorize  promiscuous  logging  opera- 
tions, or  the  felling  of  live  standing  tim- 
ber, or  that  a  few  Indians  should  be  per- 
mitted to  monopolize  the   proceeds,  but 
that  they  should  be  divided  among  the 
individuals  of  the  tribe  in  proportion  to 
the  scale  of  the  logs  banked  by  each." 
Pine  River   Logging,   etc.,   Co.  t?.   U.   S., 
(1902)    186  U.  S.  279,  22  S.  Ct.  920,  46 
U,  S.    (L.  ed.)    1164,  affirming   (C.  C.  A. 
8th  Cir.  1900)   105  Fed.  1004,  44  C.  C.  A. 
685,  in  which  case  it  was  held  that  where 
by  consent  of  a  government  agent  super- 
intending the  work  a  quantity  of  timber 
in  excess  of  that  specified  in  the  contracts 
above  mentioned  was  cut,  the  government 
was  not  estopped  from  asserting  its  right 
to  recover  against  the  defendants  in  an 
action  in  the  nature  of  trover  for  the  tim- 
ber cut  in  excess  of  the  quantity  specified. 


Sec.  38.  [Tribal  marriages  valid,  issue  legitimate.]  •  •  •  That  all 
marriages  heretofore  contracted  under  the  laws  or  tribal  customs  of  any 
Indian  nation  now  located  in  the  Indian  Territory  are  hereby  declared 
valid,  and  the  issue  of  such  marriages  shall  be  deemed  legitimate  and 
entitled  to  all  inheritances  of  property  or  other  rights,  the  same  as  in  the 
case  of  the  issue  of  other  forms  of  lawful  marriage :    [26  Stat.  L.  98,] 

This  was  a  part  of  section  38  of  an  Act  of  May  2,  1890,  ch.  182,  providing  a 
temporary  government  for  the  territory  of  Oklahoma  and  enlarging  the  jurisdiction  of 
the  United  States  in  the  Indian  Territory. 
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[Seo.  1.]  [Dead  timber  may  be  cut,  etc.,  by  MixiBeBOta  and  Obippewa 
Indians.]  The  Secretary  of  the  Interior  may  in  his  discretion,  from  year 
to  year,  under  such  regulations  es  he  may  prescribe,  authorize  the  Indians 
residing  on  any  Indian  reservation  in  the  State  of  Minnesota,  whether  the 
same  has  been  allotted  in  severalty  or  is  still  unallotted,  to  fell,  cut,  remove, 
sell  or  otherwise  dispose  of  the  dead  timber,  standing  or  fallen,  on  such 
reservation  or  any  part  thereof,  for  the  sole  benefit  of  such  Indians;  and 
he  may  also  in  like  manner  authorize  the  Chippewa  Indians  of  Minnesota 
who  have  any  interest  or  right  in  the  proceeds  derived  from  the  sales  of 
ceded  Indian  lands  or  the  timber  growing  thereon,  whereof  the  fee  is  still 
in  the  United  States,  to  fell,  cut,  remove,  sell  or  otherwise  dispose  of  the 
dead  timber,  standing  or  fallen,  on  such  ceded  land.  But  whenever  there 
is  reason  to  believe  that  such  dead  timber  in  either  case  has  been  killed, 
burned,  girdled,  or  otherwise  injured  for  the  purpose  of  securing  its  sale 
under  this  Act,  then  in  that  case  such  authority  shall  not  be  granted.  [30 
Stat.  L.  90.] 

This  and  the  following  paragraph  are  from  the  Indian  Appropriation  Act  of  June  7, 
1897,  ch.  3.  For  a  similar  provision  general  in  character,  see  the  second  preceding 
paragraph  of  the  text  and  the  notes  thereto  construing  it. 

Selection  of  trees  by  government  agent  was  held  that  the  government  was  bound 

—  Where  the  United  States,  through  its  thereby,  and  could  not  charge  one  to  whom 

agents,   selected   logging  superintendents,  it  contracted  to  seU  the  logs  after  they 

who  were  intrusted  with  the  supervision  should  be  cut  and  banked  with  liability 

of  the  cutting  of  timber  on  an   Indian  beyond  the  contract  price,  on  the  ground 

reservation,  and  the  duty  of  determining  that  some  of  the  Togs  which  were  cut  and 

the   particular  trees  which  came   within  banked,    and   which   the    purchaser   took 

the  definition  of  "dead  and  down  timber,"  possession  of  under  his  contract,  were  cut 

which  duty  required  the  exercise  of  judg-  from  living  green  trees.    U.  S.  v.  Bonness, 

ment  and  discretion,  and  such  judgment  (1903)   125  Fed.  485^  60  C.  G.  A.  321. 
and  discretion  were  honestly  exercised,  it 

[Ohildren  of  white  man  and  Indian  woman  to  have  rights  of  mother.] 

That  all  children  bom  of  a  marriage  heretofore  solemnized  between  a  white 
man  and  an  Indian  woman  by  blood  and  not  by  adoption,  where  said  Indian 
woman  is  at  this  time,  or  was  at  the  time  of  her  death,  recognized  by  the 
tribe  shall  have  the  same  rights  and  privileges  to  the  property  of  the  tribe 
to  which  the  mother  belongs,  or  belonged  at  the  time  of  her  death,  by  blood, 
as  any  other  member  of  the  tribe,  and  no  prior  Act  of  Congress  shall  be 
construed  as  to  debar  such  child  of  such  right.  [30  Stat.  L.  90. \ 
See  the  note  to  the  preceding  paragraph  of  this  section. 


Seo.  6.  [Property  not  required  for  use  —  sale  or  removal.]  That  when- 
ever there  is  on  hand  at  any  of  the  Indian  reservations  government  prop- 
erty not  required  for  the  use  and  benefit  of  the  Indians  on  such  reserva- 
tions, the  Secretary  of  the  Interior  is  authorized  to  cause  any  such  property 
to  be  transferred  to  any  other  Indian  reservation  where  it  may  be  used 
advantageously,  or  to  cause  it  to  be  sold  and  the  proceeds  thereof  deposited 
and  covered  into  the  Treasury  in  conformity  with  section  thirty-six  hun- 
dred and  eighteen  of  the  Revised  Statutes  of  the  United  States.  [30  Stai, 
L.  596,  as  amended  by  36  Stat.  L.  861.] 

This  was  from  the  Indian  Appropriation  Act  of  July  1,  1898,  ch.  545.  It  was 
amended  to  read  as  given  in  the  text  by  an  Act  of  June  25,  1910,  ch.  431,  §  22.    See  the 
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note  to  section  1  of  said  Act  infra,  p.  853.  Prior  to  its  ameiidment  this  section  was  as 
follows : 

"  Sec.  6.  That  hereafter  at  any  of  the  Indian  reservations  where  there  is  now  on 
hand  Qovernment  property  not  required  for  the  use  and  benefit  of  the  Indians  at  said 
reservation,  the  Secretary  of  the  Interior  is  hereby  authorized  to  move  such  property 
to  other  Indian  reservations  where  it  may  be  required,  or  to  sell  it  and  apply  the 
proceeds  of  same  in  the  purchase  of  such  articles  as  may  be  needed  for  the  use  of  the 
Indians  for  whom  such  said  property  was  purchased;  and  he  shall  make  report  of  hit 
action  hereunder  to  the  next  session  of  Congress  thereafter."    [30  Stat,  L.  596.} 

See  the  following  paragraph  of  the  text. 


[Sec.  1.]  [Property  not  required  for  use  —  removal.]  •  •  •  That 
hereafter  where  there  is  Government  property  on  hand  at  any  of  the  Indian 
reservations  or  schools  not  required  for  the  use  or  benefit  of  the  Indians  of 
said  reservations  or  schools,  the  Secretary  of  the  Interior  is  hereby  author- 
ized fo  move  such  property  to  other  Indian  reservations  or  schools  where 
it  may  be  required.     [34  Stai.  L.  1016,] 

This  and  the  following  paragraph  are  from  the  Indian  Appropriation  Act  of 
March  1,  1907,  ch.  2285. 

See  the  preceding  paragraph  of  the  text 

[Access  to  records  of  Five  Givilixed  Tribes.]  That  the  Secretary  o£ 
the  Interior,  or  his  accredited  representative,  shall  at  all  times  have  access 
to  any  books  and  records  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and 
Seminole  tribes,  whether  in  possession  of  any  of  the  officers  of  either  of 
said  tribes  or  any  officer  or  custodian  thereof,  of  the  future  State  of 
Oklahoma.     [34  Siat.  L,  1027.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 


[Sec.  1.]  [Encouraging  farming  industry  among  Indians — repayment 
—  reuse  of  fund  —  report.]  •  •  •  There  is  hereby  appropriated  the 
sum  of  thirty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  to 
be  immediately  available,  for  the  purpose  of  encouraging  industry  among 
Indians,  and  to  aid  them  to  engage  in  the  culture  of  fruits,  grains,  and 
other  crops.  The  said  sum  may  be  used  for  the  purchase  of  animals, 
machinery,  tools,  implements,  and  other  agricultural  equipment:  Pro- 
vided, That  the  sum  hereby  appropriated  shall  be  expended  subject  to  the 
conditions  to  be  prescribed  by  the  Secretary  of  the  Interior  for  its  repay- 
ment to  the  United  States,  on  or  before  June  thirtieth,  nineteen  hundred 
and  eighteen,  and  all  repayments  to  this  fund  made  on  or  before  June 
thirtieth,  nineteen  hundred  and  seventeen  are  hereby  appropriated  for  the 
same  purpose  as  the  original  fund,  and  the  entire  fund,  including  such 
repayments,  shall  remain  available  until  June  thirtieth,  nineteen  hundred 
and  seventeen,  and  all  repayments  to  the  fund  hereby  created  which  shall 
be  made  subsequent  to  June  thirtieth,  nineteen  hundred  and  seventeen, 
shall  be  covered  into  the  Treasury  and  shall  not  be  withdrawn  or  applied 
except  in  consequence  of  a  subsequent  appropriation  made  by  law:  Pro- 
vided further,  That  the  Secretary  of  the  Interior  shall  submit  to  Congress 
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annually  on  the  first  Monday  in  December  a  detailed  rei)ort  of  the  use  of 
this  fund:     [36  Stat  L.  1061.] 

This  iR  from  the  Indian  Appropriation  Act  of  March  3,  1911,  dh.  210. 
Provisions  somewhat  similar  were  made  hy  the  following  paragraph  of  the  text,  and 
by  the  fourth  paragraph  of  the  Act  of  Aug.  1,  1914,  ch.  222,  §  1,  ir^rat  p.  805. 


[Sec.  1.]  [Bnconraging  farming  industry  among  Indians  —  repayment 
—  report.]  •  •  •  Por  the  purpose  of  encouraging  industry  among  the 
Indians  and  to  aid  them  in  the  culture  of  fruits,  grains,  and  other  crops, 
$100,000,  or  so  much  thereof  as  may  be  necessary,  to  be  immediately  avail- 
able, which  sum  may  be  used  for  the  purchase  of  animals,  machinery,  tools, 
implements,  and  other  equipment  necessary  to  enable  Indians  to  become 
self-supporting:  Provided,  That  said  sum  shall  be  expended  under  con- 
ditions to  be  prescribed  by  the  Secretary  of  the  Interior  for  its  repayment 
to  the  United  States  on  or  before  June  thirtieth,  nineteen  hundred  and 
twenty-five,  and  all  repayments  to  this  fund  made  on  or  before  June  thir- 
tieth, nineteen  hundred  and  twenty-four,  are  hereby  reappropriated  for 
the  same  purpose  as  the  original  fund,  and  the  entire  fund,  including  such 
repayments,  shall  remain  available  until  June  thirtieth,  nineteen  hundred 
and  twenty-four,  and  all  repajrments  to  the  fund  hereby  created  which 
shall  be  made  subsequent  to  June  thirtieth,  nineteen  hundred  and  twenty- 
four,  shall  be  covered  into  the  Treasury  and  shall  not  be  withdrawn  or 
applied  except  in  consequence  of  a  subsequent  appropriation  made  by  law : 
Provided  further,  That  the  Secretary  of  the  Interior  shall  submit  to  Con- 
gress annually  on  the  first  Monday  in  December  a  detailed  report  of  the 
use  of  this  fund.    [38  Stat.  L.  80.] 

Thi8  is  from  the  Indian  Appropriation  Act  of  June  30,  1913,  ch.  4. 
Provisions  somewhat  similar  were  made  by  the  preceding  paragraph  of  the  text, 
and  by  the  fourth  paragraph  of  the  Act  of  Aug.  1,  1914,  ch.  222,  infra,  p.  805. 


[Sec.  1.]  [Irrigation  and  drainage  of  Indian  lands  —  costs  —  engi- 
neers —  report.]  For  the  construction,  repair,  and  maintenance  of  ditches, 
reservoirs,  and  dams,  purchase  and  use  of  irrigation  tools  and  appliances, 
water  rights,  ditches,  lands  necessary  for  canals,  pipe  lines,  and  reservoirs 
for  Indian  reservations  and  allotments,  and  for  drainage  and  protection  of 
irrigable  lands  from  damage  by  floods,  or  loss  of  water  rights,  including 
expenses  of  necessary  surveys  and  investigations  to  determine  the  feasibil- 
ity and  estimated  cost  of  new  projects  and  power  and  reservoir  sites  on 
Indian  reservations  in  accordance  with  the  provisions  of  section  thirteen 
of  the  Act  of  June  twenty-fifth,  nineteen  hundred  and  ten,  $335,000,  to 
remain  available  until  expended:  Provided,  That  no  part  of  this  appro- 
priation shall  be  expended  on  any  irrigation  system  or  reclamation  project 
for  which  specific  appropriation  is  made  in  this  Act  or  for  which  public 
funds  are  or  may  be  available  under  any  other  Act  of  Congress ;  for  pay 
of  one  chief  inspector  of  irrigation,  who  shall  be  a  skilled  irrigation  engi- 
neer, $4,000;  one  assistant  inspector  of  irrigation,  who  shall  be  a  skilled 
irrigation  engineer,  $2,500;  for  traveling  and  incidental  expenses  of  two 
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inspectors  of  irrigation,  including  sleeping-car  fare  and  a  per  diem  of  $3 
in  lieu  of  subsistence  when  actually  employed  on  duty  in  the  field  and 
away  from  designated  headquarters,  $4,200;  in  all,  $345,700:  Provided 
also,  That  not  to  exceed  seven  superintendents  of  irrigation,  six  of  whom 
shall  be  skilled  irrigation  engineers  and  one  competent  to  pass  upon  water 
rights,  and  one  field-cost  accountant,  may  be  employed:  Provided  further, 
That  the  proceeds  of  sales  of  material  utilized  for  temporary  work  and 
structures  shall  be  covered  into  the  appropriation  made  therefor  and  be 
available  for  the  purpose  of  the  appropriation;  and  for  lands  irrigable 
under  any  such  system  or  project  the  Secretary  of  the  Interior  may  fix 
maintenance  charges  which  shall  be  paid  as  he  may  direct,  such  payments 
to  be  available  for  use  in  maintaining  the  project  or  system  for  which 
collected :  Provided  further,  That  all  moneys  expended  heretofore  or  here- 
after under  this  provision  shall  be  reimbursable  where  the  Indians  have 
adequate  funds  to  repay  the  Gtovernment,  such  reimbursements  to  be  made 
under  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe: Provided  further,  That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  apportion  the  cost  of  any  irrigation  project 
constructed  for  Indians  and  made  reimbursable  out  of  tribal  funds  of  said 
Indians  in  accordance  with  the  benefits  received  by  each  individual  Indian 
so  far  as  practicable  from  said  irrigation  project,  said  cost  to  be  appor- 
tioned against  such  individual  Indian  under  such  rules,  regulations,  and 
conditions  as  the  Secretary  of  the  Interior  may  prescribe,  and  annually 
thereafter  the  Secretary  of  the  Interior  shall  transmit  to  Congress  a  cost 
account  in  detail  of  all  moneys,  from  whatever  source  derived,  expended 
on  each  such  irrigation  project  for  the  preceding  fiscal  year,  including  a 
resume  of  previous  expenditures,  which  shall  show  the  number  of  Indians 
on  the  reservation  where  the  land  is  irrigated,  irrigable  area  under  ditch, 
irrigable  area  under  project  (approximate),  irrigable  area  cultivated  by 
Indians,  irrigable  area  cultivated  by  lessees,  amount  expended  on  construc- 
tion to  June  thirtieth  of  the  preceding  fiscal  year,  amount  necessary  to 
complete,  and  cost  per  acre  when  completed  (estimated) ;  value  of  land 
when  irrigated,  and  such  other  detailed  information  as  may  be  requisite 
for  a  thorough  understanding  of  the  conditions  on  each  system  or  project : 
[38  Stat.  L.  582,] 

The  provisions  of  the  text  and  of  the  following  three  paragraphs  are  from  the  Indian 
Appropriation  Act  of  Aug.  1,  1914,  ch.  222. 

The  Act  of  June  25,  IdlO,  ch.  431,  §  13,  mentioned  in  the  text  is  given  in/ra,  p.  857. 

[Hospitals  —  isolation  and  quarantine  of  diseased  Indians.]    •    •    • 

That  hereafter  the  Secretary  of  the  Interior  shall  submit  to  Congress  annu- 
ally a  detailed  report  as  to  all  moneys  expended  in  the  erection  of  hospitals 
as  provided  for  herein:  Provided  further.  That  whenever  the  Secretary 
of  the  Interior  shall  find  any  Indian  afflicted  with  tuberculosis,  trachoma, 
or  other  contagious  or  infectious  diseases,  he  may,  if  in  his  judgment  the 
health  of  the  afflicted  Indian  or  that  of  other  persons  require  it,  isolate,  or 
quarantine  such  afflicted  Indian  in  a  hospital  or  other  place  for  treatment. 
The  Secretary  of  the  Interior  may  employ  such  means  as  may  be  necessary 
in  the  isolation,  or  quarantine  of  such  Indian,  and  it  shall  be  the  duty  of 


INDIANS  805 

such  Indian  go  afflicted  to  obey  any  order  or  regulation  made  by  the 
Secretary  of  the  Interior  in  carrying  out  this  provision.    [38  Stat.  L,  584.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

[Incarceration  of  Indians  —  report.]  •  •  •  That  hereafter  when- 
ever an  Indian  shall  be  incarcerated  in  an  agency  jail,  or  any  other  place 
of  confinement,  on  an  Indian  reservation  or  at  an  Indian  school,  a  report 
or  record  of  the  offense  or  case  shall  be  immediately  submitted  to  the  super- 
intendent of  the  reservation  or  such  official  or  officials  as  he  may  designate, 
and  such  report  shall  be  made  a  part  of  the  records  of  the  agency  office. 
[38  Stat.  L.  586.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  804. 

[Encouragement  of  farming  industry  among  Indians  —  appropriation 
—  report.]  •  •  •  Por  the  purpose  of  encouraging  industry  and  self- 
support  among  the  Indians  and  to  aid  them  in  the  culture  of  f ruits>  grains, 
and  other  crops,  $600,000,  or  so  much  thereof  as  may  be  necessary,  to  be 
immediately  available,  which  sum  may  be  used  for  the  purchase  of  seed, 
animals,  machinery,  tools,  implements,  and  other  equipment  necessary  to 
enable  Indians  to  become  self-supporting :  Provided,  That  said  sum  shall 
be  expended  under  conditions  to  be  prescribed  by  the  Secretary  of  the 
Interior  for  its  repayment  to  the  United  States  on  or  before  June  thirtieth, 
nineteen  hundred  and  twenty-five :  Provided  further,  That  hereafter  the 
Secretary  of  the  Interior  shall  submit  to  Congress  annually  on  the  first 
Monday  in  December  a  detailed  report  of  all  moneys  appropriated  for  the 
purpose  of  encouraging  industry  among  Indians :  And  provided  also.  That 
not  to  exceed  $75,000  of  the  amount  herein  appropriated  shall  be  expended 
on  any  one  reservation  or  for  the  benefit  of  any  one  tribe  of  Indians.  [38 
Stat.  L.  586.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  804. 
Provisions  somewhat  similar  to  those  of  the  text  were  made  by  the  Act  of  March  3, 
1911,  ch.  210,  i  1,  supra,  p.  802;  and  the  Act  of  June  30,  1913,  ch.  4,  §  1,  supra,  p.  803. 


V.    OOVEBNMEITF  OF  INDIAN  GOUNTBY 

Sec.  2127.  [Sale  of  cattle,  etc.,  of  the  Indians  by  agents.]  The  agent 
of  each  tribe  of  Indians,  lawfully  residing  in  the  Indian  country,  is  author- 
ized to  sell  for  the  benefit  of  such  Indians  any  cattle,  horses,  or  other  live 
stock  belonging  to  the  Indians,  and  not  required  for  their  use  and  sub- 
sistence, under  such  regulations  as  shall  be  established  by  the  Secretary  of 
the  Interior.  But  no  such  sale  shall  be  made  so  as  to  interfere  with  the 
execution  of  any  order  lawfully  issued  by  the  Secretary  of  War,  connected 
with  the  movement  or  subsistence  of  troops.    [B.  S.] 

Act  of  March  3,  1865,  ch.  127,  13  Stat.  L.  563. 

R.  S.  sees.  2127-2157  constitute  ch.  4,  "Government  of  Indian  country,"  of  title 
XXVIII,  "  Indians." 

Further  provisions  relating  to  the  sale  of  cattle  of  Indians  were  made  by  the  Act 
of  July  4,  1884,  ch.  180,  §  1,  infra,  p.  820. 
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Extent  of  goyenimeiit«l  power. —  "The 
power  of  the  national  government  over  the 
Indian  tribes  and  the  territory  occupied 
by  them,  within  the  constitutional  limita 
of  municipal  l^islation,  is  plenary.  To 
what  extent  this  power  will  be  exercised 
rests  in  the  sound  discretion  of  Congress, 
limited  only  by  those  considerations  of 
policy  and  humanity  that  have  always 
marked  the  action  of  the  government  in 
its  treatment  of  these  people."  U.  S.  v. 
Tobacco  Factory,  (1870)  28  Fed.  Cas.  No. 
16,628. 

"Indian  country." — Section  1  of  the 
Act  of  June  30,  1834,  ch.  161,  4  Stat.  L. 
729,  was  repealed  by  the  Revised  Statutes, 
and  consequently  the  description  of  the 
Indian  country  found  in  that  section  is  no 
longer  a  part  of  the  law  of  the  land. 
U.  S.  f.  Bridleman,  (1881)  7  Fed.  894; 
Forty-three  Gallons  Cognac  Brandy, 
(1882)  11  Fed.  47.  But  the  section  may 
still  be  referred  to  for  the  purpose  of 
determining  what  was  meant  by  the  term 
"  Indian  country  "  when  found  in  the  sec- 
tions of  the  Revised  Statutes  which  are 
re-enactments  of  other  sections  of  the  Act 
of  1834.  U.  S.  V.  he  Bris,  (1887)  121 
U.  S.  278,  7  S.  Ct.  894,  30  U.  S.  (L.  ed.) 
946. 

"  Indian  country,"  as  used  in  the  Re- 
vised Statutes,  applies  to  all  country  to 
which  the  Indian  title  has  not  been  extin- 
guished within  the  limits  of  the  United 
States,  even  when  not  within  a  reservation 
expressly  set  apart  for  the  exclusive  occu- 
pancy of  Indians,  exeept  that  within  the 

B.  S.  sees.  2128-2131^     These  sections  were  as  follows: 

"  Sec.  2128.  [Trading  with  Indians,]  Anv  loyal  person,  a  citizen  of  the  United  States, 
of  good  moral  character,  shall  be  permitted  to  trade  with  any  Indian  tribe  upon  giving 
bond  to  the  United  States  in  the  penal  sum  of  not  less  than  five  nor  more  than  ten 
thousand  dollars,  with  at  least  two  good  sureties,  to  be  approved  by  the  superintendent 
of  the  district  within  which  such  person  proposes  to  trade,  or  by  the  United  States 
district  judge  or  district  attorney  for  the  district  in  which  the  obligor  resides,  renew- 
able each  year,  conditioned  that  such  person  will  faithfully  observe  ail  laws  and  regula- 
tions made  for  the  government  of  trade  and  intercourse  with  the  Indian  tribes,  and  in 
no  respect  violate  the  same." 

Act  of  July  26,  1866,  ch.  266,  14  Stat.  L.  280. 

Bond  by  one  of  two  partners. —  Where  secured  a  permit  to  live  upon  an  Indian 

only   one   of   two   partners   had   given   a  reservation,    the    sale    of    goods    to    the 

bond  under  this  section  and  had  secured  Indians  by  the  partnership  was  held  not 

a   license  under   R.   S.   sec.   2129    (given  to  be  contrary  to  law.     Dunn  v.  Carter, 

below),   but   the   unlicensed   partner   had  (1883)  30  Kan.  294,  1  Pac.  66. 

"  Sec.  2129.  [License  to  trade.]  No  person  shall  be  permitted  to  trade  with  any  of 
the  Indians  in  the  Indian  country  without  a  license  therefor  from  a  superintendent  of 
Indian  affairs,  or  Indian  agent,  or  sub-agent,  which  license  shall  be  issued  for  a  term 
not  exceeding  two  years  for  the  tribes  east  of  the  Mississippi,  and  not  exceeding  three 
years  for  the  tribes  west  of  that  river." 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  729. 

An  exception  to  the  provisions  of  this  section  was  evidently  made  by  the  first 
proviso  to  K.  S.  sec.  2133  as  amended  infra,  p.  807. 

'*  Trader." — A  trader  or  seller  of  mer-  Contract  extending  benefits  of  license  to 

chandise  upon  eliminated  land  was  held  others. — ^A  contract  entered  into  by  licensed 

not    to   be    a    trader   within   the    Indian  Indian  traders  with  certain  other  persons 

country,   requiring   a    license   under   this  whereby  such  traders  agreed  to  pay  such 

section  et  seq.     Rider  v.  La  Clair,  (1914)  other  persons  one-half  of  the  net  profits  of 

77  Wash?  488,  138  Pac.  3.  goods  sold   to  the  Indians,  and  whereby 


boundaries  of  states,  and  it  embraces  all 
territory  within  the  boundaries  of  states, 
actually  occupied  bv  Indians  and  excluded 
by  statute  or  treaty  from  state  jurisdic- 
tion. Ea  p.  Crow  Dog,  (1883)  109  U.  S. 
556,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.)  1030; 
Benson  v,  U.  S.,  (1890)  44  Fed.  178. 
(1911)  29  Op.  Atty.-Gen.  239. 

The  term  must  now  be  considered  to 
apply  to  those  portions  of  the  public 
lands  allotted  to  the  use  and  occupation  of 
the  Indians  and  known  as  reservations. 
Forty-three  Gallons  Cognac  Brandy, 
( 1882)  11  Fed.  47;  U.  S.  r.  Martin,  ( 1883) 
14  Fed.  817;  U.  S.  v.  Leathers,  (1897)  6 
Sawy.  17,  26  Fed.  Cas.  No.  16,581.  See 
also  (1873)   14  Op.  Atty.-Gen.  290. 

See  also  note  to  R.  S.  sec.  2145,  infra, 
p.  810. 

Alaska  is  not  "  Indian  country."  Kie 
f?.  U.  S.,  (1886)  27  Fed.  351;  (1878)  16 
Op.  Atty.-Gen.  141.  See  also  notes  to  the 
following  R.  S.  sees.  2132,  2139,  2146, 
2160,  infra, 

Nevada  is  not  "Indian  country;"  but 
if  admitted  to  be  such,  the  provisions  of 
the  Revised  Statutes  relating  to  Indian 
country  are  not  applicable  to  the  tribes 
in  Nevada  outside  of  the  Indian  reserva- 
tions. U.  S.  V,  Leathers,  (1879)  6  Sawy. 
17,  26  Fed.  Cas.  No.  15,581. 

Oklahoma,  when  opened  to  settlement 
by  proclamation,  ceased  to  be  Indian 
country.     (1889)   19  Op.  Atty.-Gen.  306. 

Indian  Territory. —  See  note  to  R.  S. 
sec.  2141,  infra,  p.  917. 


INDIANS  807 

the  latter  pereons  were  to  furnish  goods  late  the  statute  by  introducing  into  the 

for  sale  upon  their  own  account  and  credit  Indian  country,  under  color  of  the  traders* 

and  deliver  them  to  such  traders,  and  one  license,  parties  who  had  not  been  approved 

of  the  latter  persons  was  to  have  control  and  licensed  by  the  government  officials. 

of  the  actual  selling  of  the  goods  of  the  Gould  v.  Kendall,  (1884)   15  Neb.  649,  19 

Indians,  was  held  to  be  an  attempt  to  vio-  N.  W.  483. 

"Sec.  2130.  [Refusal  of  license.]  Any  superintendent  or  agent  may  refuse  an  appli- 
cation for  a  license  to  trade,  if  he  is  satisfied  that  the  applicant  is  a  person  of  bad 
character,  or  that  it  would  be  improper  to  permit  him  to  reside  in  the  Indian  country, 
or  if  a  license,  previously  grantea  to  such  applicant,  has  been  revoked,  or  a  forfeiture 
of  his  bond  decreed.  But  an  appeal  may  be  had  from  the  agent  or  the  superintendent  to 
the  Commisaioner  of  Indian  Affairs." 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  729. 

''  Sue.  2131.  [Revocation  of  license.]  The  superintendent  of  the  district  shall  have 
power  to  revoke  and  cancel  any  license  to  trade  within  the  Indian  country  whenever 
the  person  licensed  has,  in  his  opinion,  transgressed  any  of  the  laws  or  regulations 
provided  for  the  government  of  trade  and  intercourse  with  the  Indian  tribes,  or  when- 
ever, in  his  opinion,  it  is  improper  to  permit  such  person  to  remain  in  the  Indian 
country.  No  trade  with  the  tribes  shall  be  carried  on  within  their  boundary,  except 
at  certain  suitable  and  convenient  places,  to  be  designated  from  time  to  time  by  tbe 
superintendents,  agents,  and  subagents,  and  to  be  inserted  in  the  license.  The  persons 
granting  or  revoking  such  licenses  shall  forthwith  report  the  same  to  the  Commissioner 
of  Indian  Affairs,  for  his  approval  or  disapproval/' 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  729. 

These  sections  were  superseded  by  the  Act  of  Aug.  15,  1876,  eh.  289,  |  5,  infra,  p.  817, 
in  connection  with  the  Act  of  March  3,  1901,  ch.  832,  §  1,  as  amended,  infra,  p.  818. 

Sec.  2132.  [Prohibition  of  trade  by  th<J  President.]  The  President 
i^  authorized,  whenever  in  his  opinion  the  public  interest  may  require 
the  same,  to  prohibit  the  introduction  of  goods,  or  of  any  particular  article, 
into  the  country  belonging  to  any  Indian  tribe,  and  to  direct  all  licenses 
to  trade  with  such  tribe  to  be  revoked,  and  all  applications  therefor  to  be 
rejected.  No  trader  to  any  other  tribe  shall,  so  long  as  such  prohibition 
may  continue,  trade  with  any  Indians  of  or  for  the  tribe  against  which 
such  prohibition  is  issued.     [B.  8.] 

Act  of  June  30,  1834,  ch.  101,  4  Stat.  L.  729. 

Alaska  cannot  be  considered  as  a  coun-  the  introduction  of  goods,  or  of  any  par- 
try  belonging  to  an  Indian  tribe,  and  no  ticular  articles,  into  the  same.     (1878)  16 
authority  is  given  to  the  President,  by  Op.  Atty.-Qen.  141. 
virtue  of  the  above  section,  to  prohibit 

Sec.  21 33.  [Penalty  for  trading  without  a  license.]  Any  person  other 
than  an  Indian  of  the  full  blood  who  shall  attempt  to  reside  in  the  Indian 
country,  or  on  any  Indian  reservation,  as  a  trader,  or  to  introduce  goods, 
or  to  trade  therein,  without  such  license,  shall  forfeit  all  merchandise 
offered  for  sale  to  the  Indians  or  found  in  his  possession,  and  shall  more- 
over be  liable  to  a  penalty  of  five  hundred  dollars:  Provided,  That  this 
section  shall  not  apply  to  any  person  residing  among  or  trading  with  the 
Choctaws,  Cherokees,  Chickasaws,  Creeks,  or  Seminoles,  commonly  called 
the  five  civilized  tribes,  residing  in  said  Indian  country,  and  belonging  to 
the  Union  Agency  therein :  And  provided  further,  That  no  white  person 
shall  be  employed  as  a  clerk  by  any  Indian  trader,  except  such  as  trade 
with  said  five  civilized  tribes,  unless  first  licensed  so  to  do  by  the  Commis- 
sioner of  Indian  Affairs,  under  and  in  conformity  to  regulations  to  be 
established  by  the  Secretary  of  the  Interior.    [B.  S.] 

R.  S.  sec.  2133,  as  originally  enacted,  was  "  amended  so  that  it  shall  read  "  as  above 
by  the  Act  of  July  31,  1882,  ch.  360,  22  Stat.  L.  179. 


808  3  FED.  STAT.  ANN.  (2d  Ed.) 

Ptior  to  its  amendment  R.  S.  see.  2133  read  as  follows:  ''Any  person  other  thaa 
an  Indian  who  shall  attempt  to  reside  in  the  Indian  country  as  a  trader,  or  to  introduce 
goods,  or  to  trade  therein  without  such  license,  shall  forfeit  all  merchandise  offered 
for  sale  to  the  Indians,  or  found  in  his  possession,  and  shall  moreover  be  liable  to  a 
penalty  of  five  hundred  dolUrs.''    Act  of  June  30,  1834,  ch.  161,  4  Stat  L.  729. 

An  abandoned  reservation  is  not  "In-  Pueblo      Indians. —  This      section,      as 

dian  country,"  within  the  meaning  of  the  amended,  does  not  apply  to  the  Pueblo 

above  section.    U.  S.  r.  Forty-eight  Pounds  Indians  of  New  Mexico.     (1891)    20  Op. 

Rising  Star  Tea,  etc.,  (1888)  35  Fed.  403,  Atty.-Gen.  215. 
affirmed  (1889)   38  Fed.  400. 

Sec.  21 34.  [Penalty  upon  foreigners  entering  Indian  country  without 
passports.]  Every  foreigner  who  shall  go  into  the  Indian  country  without 
a  passport  from  the  Department  of  the  Interior,  superintendent,  agent,  or 
suh-agent  of  Indian  affairs,  or  oflSeer  of  the  United  States  commanding  the 
nearest  military  post  on  the  frontiers,  or  who  shall  remain  intentionally 
therein  after  the  expiration  of  such  passport,  shall  be  liable  to  a  penalty 
of  one  thousand  dollars.  Every  such  passport  shall  express  the  object  of 
such  person,  the  time  he  is  allowed  to  remain,  and  the  route  he  is  to  travel. 
[B.  8.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  730. 

The  word  **  foreigner  "  is  used  in  this  and  who  owe  allegiance  to  any  other  gov- 

section  in  its  ordinary  signification,  em-  ernment  than  that  of  the  United  States, 

bracing  those  who  are  born   out  of   the  (1887)   18  Op.  Atty.-Gen.  555. 
United  States,  who  are  not  naturalized. 

Sec.  21 35.  [Prohibited  purchases  and  sales.]  Every  person,  other  than 
an  Indian,  who,  within  the  Indian  country,  purchases  or  receives  of  any 
Indian,  in  the  way  of  barter,  trade,  or  pledge,  a  gun,  trap,  or  other  article 
commonly  used  in  hunting,  any  instrument  of  husbandry,  or  cooking 
utensils  of  the  kind  commonly  obtained  by  the  Indians  in  their  intercourse 
with  the  white  people,  or  any  article  of  clothing,  except  skins  or  furs,  shall 
be  liable  to  a  penalty  of  fifty  dollars.    [R.  8.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  730. 

Sec.  467.  [Sale  of  arms,  etc.,  to  Indians  prohibited.]  The  Secretary  of 
the  Interior  shall  adopt  such  rules  as  may  be  necessary  to  prohibit  the  sale 
of  arms  or  ammunition  within  any  district  or  country  occupied  by  uncivil- 
ized or  hostile  Indians,  and  shall  enforce  the  same.    [B,  8,] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  457. 

Sec.  21 36.  [Trading  or  selling  arms,  etc.,  in  any  district  occupied  by 
uncivilized  or  hostile  Indians.]  If  any  trader,  his  agent,  or  fjiy  person 
acting  for  or  under  him,  shall  sell  any  arms  or  ammunition  at  his  trading- 
post  or  other  place  within  any  district  or  country  occupied  by  uncivilized 
or  hostile  Indians,  contrary  to  the  rules  and  regulations  of  the  Secretary  of 
the  Interior,  such  trader  shall  forfeit  his  right  to  trade  with  the  Indians, 
and  the  Secretary  shall  exclude  such  trader,  and  the  agent,  or  other  person 
so  offending,  from  the  district  or  country  so  occupied.    [R.  8,] 

Act  of  Feb.  14,  1873,  ch.  138,  17  Stat.  L.  469. 

Res.  No.  20,  passed  Aug.  5,  1876,  19  Stat.  L.  216,  entitled  ''Joint  resolution  prohibit- 
ing supply  of  special  metallic  cartridges  to  hostile  Indians,"  provide  as  follows: 

"  Whereas,  it  is  ascertained  that  the  hostile  Indians  of  the  northwest  are  largely 
equipped  with  arms  which  require  special  metallic  cartridges,  and  that  such  special 
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uamunitfQn  is  in  larse  part  supplied  to  such  hostile  Indians  directlV  or  indirectly 
.through  traders  and  others  in  the  Indian  country:  Therefore,  Reaolved^Thtit  the  Presi- 
dent of  the  United  States  is  hereby  authorized  and  requested  to  take  such  measures 
as'  in-  his  Judgpient  may  be  necessary  to  prevent  such  special  metallic  ammunition 
being  conveyed  to  such  hostile  Indians,  and  is  further  authorized  to  declare  the  same 
contraband  of  war  in  such  district  of  country  as  he  may  designate  during  the  continu- 
ance of  hostilities." 

Sec.  21 37.  [ProhibitioB  of  hunting  on  Indian  lands.]  Every  person, 
other  than  an  Indian,  who,  within  the  limits  of  any  tribe  with  whom  the 
United  States  has  existing  treaties,  hunts,  or  traps,  or  takes  and  destroys 
any  peltries  or  game,  except  for  subsistence  in  the  Indian  country,  shall 
forfeit  all  the^  traps,  guns,  and  ammunition  in  his  possession,  used  or  pro- 
cured to  be  used  for  that  purpose,  and  all  peltries  so  taken;  and  shall  be 
.liable  in  addition  to  a  penalty  of  five  hundred  dollars.    [B,  8.] 

Act  of  June  30,  1834,. ch.  161,  4  Stat.  L.  730. 

Fisheries  in  Indian,  country. —  Hunting^  the  provisions  of  this  section  should,  as 

and   trapping    are 'not   the   only   things*  soon  as  reasonably  practicable  after  report 

which  it  is  unlawful  to  do  in  the  Indian  of  the  seizure  shall  have  been  made  to 

country.     The  establishment  of  fisheries  the   United   States   district   attorney,  be 

upon  an  Indian  reservation  is  contrary  to  placed  in  the  custody  of  the  proper  civil 

law.    U.  S.  V.  Sturgeon,  (1879)  6  Sawy.  officer.      (1887)    18   Op.   Atty.-Gen.    555. 

29,  27  Fed.  Gas.  No.  16,413.  See  also  note  to  R.  S.  sec.  2150,  infra, 

Property  seized  by  the  military  under  p.  814. 

Sec.  2138.  [Penalty  for  removing  cattle  from  Indian  country.]  Every 
person  who  drives  or  removes,  except  by  authority  of  an  order  lawfully 
issued  by  the  Secretary  of  War,  connected  with  the  movement  or  sub- 
sistence of  troops,  any  cattle,  horses,  or  other  stock  from  the  Indian  country 
for  the  purposes  of  trade  or  commerce,  shall  be  punishable  by  imprisonment 
for  not  more  than  three  years,  or  by  a  fine  of  not  more  than  five  thousand 
dollars,  or  both.    [B.  S.] 

Act  of  March  8,  1865,  ch.  127,  13  Stat.  L.  563. 

R.  S.  sees.  2189,  2140,  2141,  relating  to  intoxicating  liquors  are  given,  with  other 
Acts  relating  to  the  same  subject,  itifra,  p.  913  et  aeq. 

Sec.  2142.  [Assault.]  Every  white  person  who  shall  make  an  assault 
upon  an  Indian,  or  other  person,  and  every  Indian  who  shall  make  an 
assault  upon  a  white  person,  within  the  Indian  country,  with  a  gun,  rifle, 
sword,  pistol,  knife,  or  any  other  deadly  weapon,  with  intent  to  kill  or 
maim  the  person  so  assaulted,  shall  be  punishable  by  imprisonment,  at  hard 
labor,  for  not  more  than  five  years,  nor  less  than  one  year.    [B.  8.] 

Act  of  March  27,  1864,  ch.  26,  10  Stat.  L.  270. 

See  section  328  of  the  Penal  Laws  given  in  Penal  Laws. 

Assault  with  intent  to  kill. —  To  make  intent  to  kiU  if  death  did  not  ensue.    Ex 

an  assault  with  intent  to  kill,  this  section,  P-  Brown,  (1889)  40  Fed.  81. 

it  was  held,  did  not  require  that  the  act  Malice.^  In   a  prosecution  under   this 

,,,       '      -       .*ji.i-vj  J  section  for  assault  witji  intent  to  kiU,  it 

would  be  murder  if  death  had  ensued.  ^^^  ^^^^  ^^^  ^  ^^  necessary  to   show 

If  it  would  be  only  manslaughter  in  case      malice.    Jennings  v.  U.  S.,  (1899)   2  In- 
of   death,   it  would   be   assault  with   an       dian  Ter.  670,  53  S.  W.  456. 

Sec.  21 43.  [Arton.]  Every  white  person  who  shall  set  fire,  or  attempt 
to  set  fire,  to  any  house,  out-house,  cabin,  stable,  or  other  building,  in  the 
Indian  country,  to  whomsoever  belonging ;  and  every  Indian  who  shall  set 
fire  to  any  house,  out-house,  cabin,  stable,  or  other  building,  in  the  Indian 
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country,  in  whole  or  in  part  belonging  to  or  in  lawful  possession  of  a  white 
person,  and  whether  the  same  be  consumed  or  not,  shall  be  punishable  by 
imprisonment  at  hard  labor  for  not  more  than  twenty  one  years,  nor  less 
than  two  years.    [R.  S.] 

Act  of  March  27,  1854,  ch.  26,  10  Stat.  L.  270. 

See  section  328  of  the  Penal  Laws  given  in  PftNAL  Laws. 

Sec.  2144.  [The  laws  defining,  etc.,  forgery  and  depredations  on 
mails,  extended  to  Indian  country.]  The  general  laws  of  the  United  States 
defining  and  prescribing  punishments  for  forgery  and  for  depredations 
upon  the  mails,  shall  extend  to  the  Indian  country.    [B.  S.] 

Act  of  March  3,  1865,  ch.  204,  10  Stat.  L.  700. 
See  the  title  Penal  Laws. 


Sec.  2145.  [General  laws  as  to  punishment  of  crimes  extended  to 
Indian  country.]  Except  as  to  crimes  the  punishment  of  which  is  expressly 
provided  for  in  this 'Title,  the  general  laws  of  the  United  States  as  to  thie 
punishment  of  crimes  committed  in  any  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  except  the  District  of  Columbia,  shall 
extend  to  the  Indian  country.    [B.  S,] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  733;  Act  of  March  27,  1854,  ch.  26,  10  SUt. 
L.  270. 

''This  title,"  to  which  the  section  refers,  is  R.  S.  title  XXVIII,  "Indians/'  which 
comprises  sections  2039-2167,  inclusiye. 


Not  repealed. —  The  Act  of  March  3, 
1886,  ch.  341  (which  was  embodied  in 
Penal  Laws,  sec.  328,  see  Penal  Laws), 
did  not  operate  to  repeal  this  section.  The 
Act  of  1886  provided  for  the  pimishment 
of  crimes  committed  by  Indians  only.  So 
far  from  impliedly  repealing  this  section, 
it  manifestly  repeals  in  part  the  limita- 
tion that  was  imposed  by  R.  S.  sec.  2146 
upon  the  effect  of  this  section.  Don- 
nelly V.  U.  S.,  (1913)  223  U.  S.  243,  33 
S.  Ct.  449,  57  U.  S.  (L.  ed.)  820,  Ann.  Cas. 
1913E  710.  See  also  In  re  Wilson,  ( 1891) 
140  U.  S.  675,  11  S.  Ct.  870,  36  U.  S.  (L. 
ed.)  613. 

bidian  country. —  Indian  country  means 
all  country  within  the  United  States,  and 
not  within  the  jurisdiction  of  any  state, 
to  which  the  Indian  title  haa  not  been 
extinguished.  *An  Indian  reservation  is 
a  part  of  the  Indian  country  within  the 
meaning  of  this  section.  (1911)  29  Op. 
Atty.-Gen.  239. 

"  Indian  country "  embraces  lands 
allotted  in  severaltv  to  the  Indians.  U.  8. 
V,  Pelican,  (1914)  232  U.  S.  442,  34  S.  Ct. 
396,68  U.  S.  (L.  ed.)  676. 

The  Colville  Reservation  ^  set  apart  by 
executive  order  on  Julv  2,  1872  (Exec. 
Ord.  Ind.  Reserv.  (ed.  1912)  194,  195;  1 
Kappler,  915,  916)  and  repeatedly  recog- 
nized by  Acts  of  Congress,  is  a  legally  con- 
stituted reservation,  and  as  such  it  is 
included  in  the  "  Indian  country "  to 
which  this  section  of  the  Revised  Stat- 
utes refers,  and  it  is  none  the  less  em- 
braced within  that  description  because  it 


waa  segregated  from  the  public  domain. 
The  fact  that  the  reservation  is  within  the 
state  of  Washington  is  immaterial.  U.  S. 
r.  Pelican,  (1914)  232  U.  S.  442,  34  S.  Ct 
396,  68  U.  S.  (L.  ed.)  676. 

See  also  note  to  R.  S.  sec.  2127,  8upra, 
p.  805. 

The  words  "  sole  and  ezdusiTe  iuriadic- 
tion"  as  employed  in  this  section  do  not 
mean  that  the  United  States  must  have 
sole  and  exclusive  jurisdiction  over  the 
Indian  country  in  order  that  the  section 
may  apply  to  it;  the  words  are  used  in 
order  to  describe  the  laws  of  the  United 
States  which  by  this  section  are  extended 
to  the  Indian  country.  Donnelly  v.  United 
States,  (1913)  228  U.  S.  243,  33  S.  Ct 
449,  67  U.  S.  (L.  ed.)  820,  Ann.  Cas. 
1913E  710. 

Murder. —  Where  the  crime  of  murder  is 
committed  in  the  Indian  country  it  is 
within  the  exclusive  jurisdiction  of  the 
United  States.  U.  S.  v.  Pelican,  (1914) 
232  U.  S.  442,  34  S.  Ct.  396,  58  U.  S.  (L. 
ed.)  676;  U.  S.  V,  Berry,  (D.  C.  Colo. 
1880)  4  Fed.  779;  U.  S.  t?.  Martin,  (D.  C. 
Ore.  1883)  14  Fed.  817;  U.  S.  f.  Beebe, 
(1880)  2  Dak.  292,  11  N.  W.  605.  And 
the  United  States  statutes  in  reference  to 
the  crime  must  govern.  Brown  v.  U.  S., 
(1899)  2  Indian  Ter.  582,  52  S.  W.  56. 
The  rule  obtains  when  the  crime  is  com- 
mitted by  an  Indian  against  a  white  man. 
U.  S.  t?.  Monte,  (1884)  3  N.  M.  126,  8 
Pac.  45.  Likewise  the  killing  of  an  Indian 
by  a  person  not  of  Indian  blood,  when 
committed   upon   an   Indian   reservation. 
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within  the  limits  of  a  state  is  cognizable 
in  the  federal  courts.  Donnelly  r.  U.  S., 
(1912)  228  U.  S.  243,  33  S.  Ct.  449,  67 
U.  S.   (L.  ed.)  820. 

The  murder  of  one  negro  by  another 
within  the  limits  of  an  Indian  reservation 
in  a  territory  is  committed  within  a  place 
or  district  imder  the  exclusive  jurisdiction 
of  the  United  States,  within  the  meaning 
of  R.  S.  sec.  6339  (embodied  in  Penal 
Laws,  sees.  273,  276,  and  repealed  by  sec. 
341  thereof;  see  Pknai*  Laws)  defining 
and  punishing  the  crime  of  murder,  as  ex- 
tended by  this  section  to  the  Indian  coun< 
try,  when  not  within  the  exceptions  made 
by  R.  S.  sec.  2146,  infra,  p.  812,  which  by 
reason  of  the  race  of  the  accused  and  de- 
ceased do  not  apply.  Pickett  r.  U.  S., 
(1910)  216  U.  S.  456,  30  S.  Ct.  265,  54 
U.  S.   (L.  ed.)   666. 

Murder  committed  against  an  Indian 
by  one  not  an  Indian,  upon  an  Indian 
reservation,  within  the  limits  of  a  state 
is  included  within  the  terms  of  this  sec- 
tion. Donnelly  r.  U.  S.,  (1913)  228  U.  S. 
243,  33  S.  Ct.  449,  57  U.  S.  (L.  ed.)   820. 

Larceny  when  committed  upon  an  In- 
dian reservation  is  punishable  under  the 
laws  of  the  United  States,  within  this  sec- 
tion. U.  S.  r.  Bridleman,  (1881)  7  Fed. 
894;  In  re  Ingram,  (1902)  12  Okla.  54, 
69  Pac.  868;  State  17.  Condon,  (1914)  79 
Wash.  97,  139  Pac.  871. 

When  the  crime  is  committed  by  a  white 
man,  the  provisions  of  R.  S.  sec.  6356 
(embodied  in  Penal  Laws,  sec.  287, 
and  repealed  by  sec.  341  thereof;  sea 
Penal  Laws)  apply;  when  committed  by 
an  Indian,  the  provisions  of  the  Act  of 
March  3,  1886,  ch.  341  (embodied  in 
Penal  Laws,  sec.  328,  and  repealed  by 
sec.  341  thereof;  see  Penal  Laws)  apply. 
U.  S.  V,  Ewing,  (1891)  47  Fed.  809. 

Larceny  by  one  not  an  Indian. —  Lar- 
ceny committed  in  an  Indian  reservation 
in  the  territory  of  Oklahoma  by  one  not 
an  Indian  is  a  crime  against  the  laws  of 
the  United  States  and  cognizable  by  the 
District  Courts  of  the  territory  while 
exercising  the  jurisdiction  vested  in  the 
Circuit  and  District  Courts  of  the  United 
States.  Brown  r.  U.  S.,  (1906)  146  Fed. 
975,  77  C.  C.  A.  173,  affirming  (1904) 
Herd  v.  U.  S.,  13  Okla.  512,  75  Pac.  291. 
One  not  an  Indian,  committing  a  crime 
on  an  Indian  allotment  against  an  Indian 
allottee,  may  be  punished  by  a  federal 
court.  U.  S.  V.  Pelican,  (1914)  232  U.  S. 
442,  34  S.  Ct.  396,  68  U.  S.  (L.  ed.)   676. 

Incest. —  The  provisions  of  this  and  the 
following  section  are  not  affected  by 
any  subsequent  legislation  except  by  Act 
March  3,  1885,  ch.  341,  23  SUt.  L.  385 
(embodied  in  Penal  Laws,  sec  328; 
see  PfeNAL  Laws),  which  makes  certain 
enumerated  crimes  committed  by  an 
Indian  against  the  person  or  property 
of  another  Indian  within  a  territory, 
either  within  or  without  a  reservation, 
subject  to  punishment  in  accordance  with 


the  laws  of  such  territory.  Act  March  3, 
1887,  ch.  397,  I  4,  24  Stat.  L.  636  (em- 
bodied in  Penal  Laws,  sec.  397;  see 
Penal  Laws),  which  defines  and  pre- 
scribes the  punishment  for  the  crime  of 
incest,  is  not  therefore  in  force  within 
an  Indian  reservation  where  both  parties 
to  the  alleged  act  are  Indians  and  there 
is  no  law  making  such  act  a  crime.  Ew  p. 
Hart,  (1907)   157  Fed.  130. 

Rape. —  The  crime  of  rape,  not  being 
provided  for  in  this  title,  is  punishable 
by  proceedings  in  the  United  States 
courts,  when  committed  by  a  white  man 
upon  a  white  woman  within  an  Indian 
reservation.  U.  S.  v.  Partello,  (1891)  48 
Fed.  670. 

Robbery. —  Under  the  United  States 
statutes,  robbery  is  not  punishable  with 
death  "  in  a  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United 
States,"  but  only  when  committed  upon 
the  high  seas,  and  such  crime,  therefore, 
when  committed  in  the  Indian  country  is 
not  punishable  with  death.  Anonymous, 
(1843)    1  Fed.  Cas.  No.  447. 

Jurisdiction  —  State  courts. — ^A  state 
has  jurisdiction,  except  as  restricted  by 
Congress,  over  crimes  committed  on  an 
Indian  reservation  by  persons  other  than 
tribal  Indians.  State  v.  Campbell,  (1893) 
53  Minn.  354,  65  N.  W.  553,  21  L.  R.  A. 
169. 

Where  the  enabling  act,  by  which  a 
state  is  admitted  into  the  Union,  contains 
no  exclusion  of  jurisdiction  as  to  crimes 
committed  upon  an  Indian  reservation 
within  its  borders  by  others  than  Indians 
or  against  Indians,  the  state  courts  are 
vest^  with  sole  jurisdiction  to  try  and 
punish  such  crimes.  Draper  r.  U.  S., 
(1896)  164  U.  S.  240,  17  S.  Ct.  107,  41 
U.  S.  (L.  ed.)  419;  U.  S.  t?.  McBratney, 
(1881)  104  U.  S.  621,  26  U.  S.  (L.  ed.) 
869. 

Federal  courte, —  The  United  States 
courts  have  no  jurisdiction  of  crimes 
conunitted  by  a  white  man  upon  a  white 
man  within  a  reservation  which  is  not 
within  the  sole  and  exclusive  jurisdiction 
of  the  United  States.  U.  S.  v.  McBrat- 
ney, (1881)  104  U.  S.  621,  26  U.  S.  (L. 
ed.)    869. 

Offenses  by  white  man  against  Indian 
and  vice  versa. —  The  United  States  courts 
have  jurisdictidn  of  crimes  committed 
upon  reservations  within  their  districts 
by  a  white  man  upon  the  person  of  an 
Indian,  and  vice  versa^  provided  the  crime 
is  defined  by  a  law  of  the  United  States 
directly  applicable  to  the  Indian  country, 
or  made  so  by  this  section  or  R.  S.  sec. 
2146.  U.  S.  V.  Bridleman,  (1881)  7  Fed. 
894.  See  also  Goodson  t?.  U.  S.,  (1898)  7 
Okla.  117,  54  Pac.  423. 

When  reservation  has  no  local  law  gov- 
erning crime.  — The  murder  of  one  tribal 
Indian  by  another,  their  tribes  being  dif- 
ferent, and  the  murder  having  been  com- 
mitted within  the  reservation  of  a  third 
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tribe,  which  has  no  law  governing  the 
case,  is  not  punishable  in  the  United 
States  courts,  notwithstanding  any  clause 
in  the  treaty  of  the  tribe  to  which  the 
murdered  Indian  belonged.  (1883)  17 
Op,  Atty.-Gen.  660. 

Grime  m%i^i  he  committed  in  Indian 
country. —  The  prohibition  by  this  section 
of  the  jurisdiction  of  a  court  of  the  United 
States  over  a  crime  committed  by  one 
Indian  upon  another  is  one  which  is  per- 
sonal to  the  Indian  only  when  the  crime 
is  committed  in  the  Indian  country.  In  re 
Wolf,  (1886)  27  Fed.  606. 

Statute  abrogated  ly  treaty. —  A  treaty 
which  confers  upon  the  United  States 
courts  jurisdiction  over  crimes  committed 
by  one  Indian  upon  the  person  of  another 
has  the  eifect  of  abrogating  this  section  as 
to  the  treaty-making  tribe.  U.  S.  r.  Crow 
Dog,  (1882)   3  Dak.  106,  14  N.  W.  437. 

Jurisdiction  of  Indian  court. —  To  give 
an  Indian  court  jurisdiction  of  the  person 
of  an  offender,  such  offender  must  be  an 
Indian^  and  the  one  against  whom  the 
offense  is  committed  must  also  be  an 
Indian.  Ew  p.  Kenybn,  (1878)  5  Dill. 
386,  14  Fed.  Cas.  No.  7,720. 

Oklahoma.—  The  provisions  of  the  Or- 
ganic Act  of  Oklahoma  are  not  incon- 
sistent with  the  provisions  of  this  section 
and  do  not  repeal  the  same.  Brown  t;. 
U.  S.,   (C.  C.  A.  8th  Cir.  1906)    146  Fed. 


975,  77  C.  C.  A.  173,  affirming  Herd  «. 
U.  S.,  (1904)  13  Okla.  512,  75  Pac.  291; 
Goodson  V.  U.  8.,  (X898)  7  Okla.  117,  54 
Pac.  423. 

Alaska  was  held  not  to  be  Indian  coun- 
try within  the  above  section,  and  any 
inhabitant  thereof  committing  a  crime 
against  the  person  of  another  could  be 
prosecuted  in  the  United  States  courts 
thereof.  Kiel?.  U.  S.,  (1886)  27  Fed.  351; 
U.  S.  i\  Kie,  (1885)  26  Fed.  Caa.  No. 
15,528a.  See  also  note  to  R.  S.  sec.  2127, 
euprOf  p.  805. 

An  indictment  sufficiently  nec^atives  the 
first  two  clauses  of  this  section  by  alleging 
that  the  defendant  is  a  "white  man." 
Westmoreland  v,  U.  S.,  (1895)  165  U.  S. 
645,  15  S.  Ct.  243,  39  U.  S.  (L.  ed.)   255. 

A  white  man  adopted  in  an  Indian  tribe 
is  not  an  Indian,  within  the  meaning  of 
this  section.  U.  S.  v,  Rogers,  (1846)  4 
How.  567,  11  U.  S.  (L.  ed.)  1105. 

No  repeal  of  this  section  by  implication. 
—  The  provisions  of  this  section  should 
not  be  considered  to  be  repealed  by  impli- 
cation by  subsequent  treaties  or  Acts  of 
Congress.  The  implication  must  be  neces- 
sary, and  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new 
laws  and  those  of  the  old.  Ex  p.  Crow 
Dog,  (1883)  109  U.  S.  556,  3  S.  Ct.  396, 
27  U.  S.  (L.  ed.)  1030. 


Sec.  2146.  [Exceptioxifl  to  the  operation  of  the  preceding  sections.] 

The  preceding  section  shall  not  be  construed  to  extend  to  crimes  committed 
by  one  Indian  against  the  person  or  property  of  another  Indian,  nor  to  any 
Indian  committing  any  offense  in  the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case  where,  by  treaty  stipulations, 
the  exclusive  jurisdiction  over  such  offenses  is  or  may  be  secured  to  the 
Indian  tribes  respectively.    [JS.  S.] 

Act  of  March  27,  1854,  ch.  26,  10  Stat.  L.  270. 

R.  S.  sec.  2146,  as  originally  enacted,  was  amended  to  read  as  ahove  by  the  Act  of 
Feb.  18,  1875,  ch.  80,  18  Stat.  L.  318,  which  inserted  after  the  words  "  shall  not  be 
construed  to  extend  to,"  the  words  "  crimes  committed  by  one  Indian  against  the  person 
or  propertjr  of  another  Indian,  nor  to." 

See  section  328  of  the  Penal  Laws  given  in  Penal  Laws. 

Sec.  2147.  [Bemoval  of  persons  from  Indian  country.]  The  superin- 
tendent of  Indian  affairs,  and  the  Indian  agents  and  sub-agents,  shall  have 
authority  to  remove  from  the  Indian  country  all  persons  found  therein 
contrary  to  law ;  and  the  President  is  authorized  to  direct  the  military  force 
to  be  employed  in  such  removal.    [B.  8.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  730. 

As  to  the  abolition  of  superintendencies  see  the  notes  to  R.  S.  sees.  2046-2051,  note<i 
9upra,  p.  753. 


Decision  of  officials  final. —  Whether  any 
person  is  within  the  Indian  country  con- 
trary to  law  is  a  question  left  to  the  offi- 
cials mentioned  in  this  section,  and  the 
courts  will  not  review  their  decision. 
U.  S.  V.  Sturgeon,  (1879)  6  Sawy.  29,  27 
Fed.  Cas.  No.  16,413. 


The  duty  to  caU  upon  the  military 
forces  for  the  removal  of  persons  improp- 
erly upon  a  reservation  follows  necessarin 
from  the  granting  of  such  power.  ( 1900) 
23  Op.  Atty.-Gen.  214. 

Authority  of  military. —  Under  this  sec- 
tion and  the  section  immediately  following 
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the  military  department  has  no  authority 
to  hold  a  person  apprehended  for  being 
unlawfully  in  the  country  indefinitely  as 
a  prisoner,  nor  to  destroy  property  so 
found.  U.  S.  V.  Crook,  (1875)  179  Fed. 
391. 

Secretary  of  War  may  call  upon  mili- 
tary.—  It  ia  not  essential  that  the  order 
directing  the  military  force  to  remove 
persons  from  reservations  should  be  issued 
by  the  President  in  his  own  hand.    Such 


an  order  is  sufficient  if  issued  by.  the  Sec- 
retary of  War.  (1894)  14  Op.  Atty.-Gen. 
451. 

Agent  cannot  evict  lessee. —  This  section 
does  not  give  an  Indian  agent  authority 
to  eject  the  lessee  of  a  citizen  of  an  Indian 
nation  on  the  groimd  that  such  lease  is 
invalid.  Stephens  17.  Quigley,  (C.  C.  A. 
8th  Cir.  1903)  126  Fed.  148,  61  C.  C.  A. 
214;  Quigley  v.  Stephens,  (1900)  3  Indian 
Ter.  265,  54  S,  W.  814. 


Sec.  2148.  [Penalty  for  returiL]  If  any  person  who  has  been  removed 
from  the  Indian  country  shall  thereafter  at  any  time  return  or  be  found 
within  the  Indian  country,  he  shall  be  liable  to  a  penalty  of  one  thousand 
dollars.    [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  128,  11  Stat.  L.  80. 

Indian  country — In  general. — "Indian      poses.    U.  S.  v,  Myers,  (C.  C.  A.  8th  Cir. 


country  is  a  country  to  which  the  Indians 
retained  the  right  of  use  and  occupancy, 
involving  ^  under  certain  restrictions  — 
freedom  of  action  and  of  enjoyment  in 
their  capacity  as  a  distinct  people,  un- 
less by  virtue  of  some  reservation  ex- 
pressed at  the  time  of  extinguishment 
of  such  title,  and  clearly  apnearing. 
In  the  absence  of  such,  the  term  aoes  not 
apply  to  any  tract  owned  and  oontrqlled 
by  the  government  and  devoted  by  it, 
whether  as  a  so-caUed  reservation  or 
mere  foundation,  to  the  benefit  of  the 
Indians,  exclusively  or  otherwise,  unat- 
tended by  any  semi-independent  use  and 
occupancy  involving  such  title,  ownership, 
and  control  as  has  always  inhered  in  the 
Indians  as  a  distinct  people  and  not 
merely  as  individual  wards.  Whether  a 
reservation  for  any  purpose  affecting  In- 
dians is  of  a  character  sufficient  to  stamp 
such  lands  as  Indian  country  within  the 
meaning  of  the  law  must  depend  upon  the 
scope  and  purpose  of  the  act  creating  it, 
and  the  nature  of  the  title,  use,  and  occu- 
pancy, how  held,  exercised,  and  enjoyed." 
U.  S.  r.  Myers,  (C.  C.  A.  8th  Cir.  1913) 
206  Fed.  387,  124  C.  C.  A.  269. 

Land  set  apart  for  schoola. — ^The  setting 
apart  of  a  limited  tract  of  the  public 
domain  for  a  school  which  the  government 
devotee  mainly,  or  even  entirely,  to  the 
training  and  education  of  Indian  children, 
attending  in  their  individual  capacity, 
does  not  operate  to  convert  that  tract  into 
Indian  country  as  defined  in  the  statute. 
U.  S.  t?.  Myers,  (C.  C.  A.  8th  Cir.  1»13) 
206  Fed.  387,  124  C.  C.  A.  269. 

The  land  relinquished  to  the  United 
States  by  the  Act  of  June  6,  1900,  ch.  813, 
31  Stat.  676,  passed  in  ratification  of  an 
agreement  between  the  United  States  and 
the  Kiowa,  Comanche,  and  Apache  tribes 
of  Indians  in  Oklahoma  entered  into 
Oct  21,  1892,  is  no  longer  Indian  land 
within  the  meaning  of  this  section 
although  part  of  the  land  was  reserved  by 
order  of  the  Secretary  of  the  Interior  for 
agency,  school,  religious   and  other  pur- 


1913)  206  Fed.  387,  124  C.  C.  A.  269, 

When  penalty  accmes. —  Under  this  sec- 
tion in  connection  with  R.  S.  sees.  2147 
and  2149,  it  has  been  held  that  the  penalty 
imposed  is  incurred  when  the  return  is 
made  after  removal  under  R.  S.  sec.  2149. 
U.  S.  V.  Baker,  (1903)  4  Indian  Ter.  644. 
76  S.  W.  103. 

Hetnm  after  removal  not  an  indictable 
offense. — ^A  return  to  the  Indian  country 
after  being  removed  therefrom  is  not  an 
indictable  offense  and  cannot  be  prosecuted 
by  criminal  proceedings.  It  is  an  offense 
for  which  R.  S.  sec.  2124,  supra,  p.  798, 
prescribes  a  penalty  with  the  mode  of 
enforcing  the  same.  U.  S.  v.  Payne, 
(1884)  22  Fed.  426;  In  re  Seagraves, 
(1896)  4  Okla.  422. 

The  penalty  provided  by  this  section 
can  only  be  recovered  in  a  civil  action, 
and  not  as  a  fine  in  a  criminal  proceeding. 
U.  S.  V.  Baker,  (1903)  4  Indian  Ter.  544, 
76  S.  W.  103. 

Contra. —  This  section  was  originally 
part  of  the  Act  of  1856,  which,  when 
passed,  was  not  intended  as  an  amend- 
ment but  rather  as  a  supplement  to  the 
Act  of  1834.  The  incorporation  of  this 
section  into  the  Revised  Statutes  and  the 
accompanying  change  of  the  wording  of 
R.  S.  sec.  2124,  supra,  p.  798,  so  as  to  read 
*'  this  title  "  instead  of  "  this  act,"  do  not 
operate  to  make  the  remedv  for  the 
recovery  of  penalties  provided  for  in  R.  S. 
sec.  2124,  applicable  m  an  exclusive  sense 
to  this  section.  And  the  penalty  pre- 
scribed in  this  section  may  oe  recovered 
by  indictment  or  debt.  U.  S.  v,  Howard, 
(1883)  17  Fed.  638;  U.  S.  v.  Stocking, 
(1898)   87  Fed.  857. 

Return  to  pursue  lawful  occupation. — 
Where  persons  have  been  found  fishing 
upon  an  Indian  reservation  and  have  been 
removed  therefrom  by  the  proper  officials, 
their  return  for  the  purpose  of  continuing 
their  business  of  fishing  is  not  a  return 
to  continue  a  lawful  occupation  and  is  a 
violation  of  the  above  section.  U.  S.  v. 
Sturgeon,  (1879)  6  Sawy.  29,  27  Fed.  Caa. 
No.  16,413. 


814  8  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  2149.  [Removal  from  reservations.]  The  Commissioner  of  Indian 
Affairs  is  authorized  and  required,  with  the  approval  of  the  Secretary  of 
the  Interior,  to  remove  from  any  tribal  reservation  any  person  being  therein 
without  authority  of  law,  or  whose  presence  within  the  limits  of  the  reser- 
vation may,  in  the  judgment  of  the  Commissioner,  be  detrimental  to  the 
peace  and  welfare  of  the  Indians ;  and  may  employ  for  the  purpose  such 
force  as  may  be  necessary  to  enable  the  agent  to  effect  the  removal  of  such 
person.    [B.  S.] 

Act  of  June  12,  1858,  ch.  166,  11  Stat.  L.  382. 

Alderman  of  incorporated  town.— Under  Feb.  8,  1887,  ch.  119,  24  Stat.  L.  388,  infra, 

thi9  section  the  commiasioner,  prior' to  the  p.  821,  of  allotments  adjacent  to  the  reser- 

Act  Cong.  May  27,  1902,  ch.  888,  32  Stat.  vation,  and  be,  therefore,  citizens  of  the 

L.  245,  which  prohibited  the  removal  of  United  States  and  the  state.    Rainbow  v. 

certain  citizens  from  the  Indian  Territory,  Young,  (C.  C.  A.  1908)   101  Fed.  835,  88  < 

with  the  approval  of  the  Secretary  of  the  C.  C.  A.  653. 

Interior,  was  authorized  to  remove  a  per-  Confinement  after  removal. —  This  sec- 
son  from  the  Indian  Territory  who,  in  his  tion  authorizes  only  the  removal  of 
judgment,  was  detrimental  to  the  welfare  troublesome  persons  from  a  reservation, 
of  the  Indians,  though  he  was  an  alder-  and  does  not  imply  authority  to  detain 
man  of  an  incorporated  town  in  the  terri-  them  in  confinement  after  such  removal, 
tory.  Ex  p.  Carter,  (1903)  4  Indian  Ter.  In  re  By-A-Lil-Le,  (1909)  12  Ariz.  150, 
539,  76  S.  W.  102.  100  Pac.  450. 

Removal    of    collectors. —  The    commis-  Decision  of  officials  final. —  Whether  anv 

sioner    of    Indian    affairs    is    authorized,  person  found  upon  a  tribal  reservation  is 

with  the  approval  of  the  Secretary  of  the  detrimental  to  the  peace  and  welfare  of 

Interior,  to  cause  collectors  to  be  excluded  the  Indians  is  a  question  left  to  the  offi- 

and  removed  from  a  tribal  Indian  reserva-  cials  mentioned  in  tiiis  section,  and  the 

tion  on  days  when  payments  are  being  courts    will    not    review    their    decision, 

made  to  the  Indians,  if  in  his  judgment  U.  S.  t\  Sturgeon,  (1879)  6  Sawy.  29,  27 

the  presence  of  collectors  therein  at  such  Fed.  Cas.  No.  16,413;  (1891)  20  Op.  Atty.- 

times  is  detrimental  to  the  peace  and  wel-  Gen.  245. 

fare  of  the  Indians;   and  this  although  This  section  applies  to  an  Indian  as 

the    reservation   be   within    a   state    and  well  as  to  a  white  person.    U.  S.  v.  Crook, 

the  Indians  be  the  holders,  under  trust  (1878)    6   Dill.    453,   25    Fed.    Oas.   No. 

patents  issued  to  them  pursuant  to  Act  14,891. 

Sec.  21 50.  [Employment  of  the  military  in  apprehending  persons  vio- 
lating the  law.]  The  military  forces  of  the  United  States  may  be  employed 
in  such  manner  and  under  such  regulations  as  the  President  may  direct  — 

First.  In  the  apprehension  of  every  person  who  may  be  in  the  Indian 
country  in  violation  of  law;  and  in  conveying  him  immediately  from  the 
Indian  country,  by  the  nearest  convenient  and  safe  route,  to  the  civil  author- 
ity of  the  Territory  or  judicial  district  in  which  such  person  shall  be  found, 
to  be  proceeded  against  in  due  course  of  law : 

Second,  In  the  examination  and  seizure  of  stores,  packages,  and  boats, 
authorized  by  law ; 

Third.  In  preventing  the  introduction  of  persons  and  property  into  the 
Indian  country  contrary  to  law ;  which  persons  and  property  shall  be  pro- 
ceeded against  according  to  law ; 

Fourth.  And  also  in  destroying  and  breaking  up  any  distillery  for  manu- 
facturing ardent  spirits  set  up  or  continued  within  the  Indian  country. 
[R.  S.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  732. 

Alaska  was  held  to  be  Indian  territory  No.  2,432,  holding  that  the  United  States 
within  the  meaning  of  this  section.  In  re  forces  might  be  used  to  make  arrests 
Carr,    (1875)    3  Sawy.  316,  5  Fed.  Gas.       therein  of  persons  violating  the  law  as  to 
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the    introduction    of    apirituous    liquors.  or  judicial  district  in  which  the  capture 

See  also  note  to  R.  S.  sec.  2127,  sufMra,  p.  occurred,  whereupon  it  will  be  the  duty 

806.  of  the  United  States  attorney  to  institute 

Removal  of  Indians  from  one  reserra-  proceedings  for  the  recovery  of  the  pen- 


tion  to  another. —  This  Act  does  not  au-  alty  and  for  the  forfeiture  of  the  property 

thorize  the  military  forces  to  remove  In-  under   sections   27,  28   of  the   Act,  now 

dians    from    one    reservation   to    another  R.  S.  sees.  2124,  2126,  supra,  p.  798.  Where 

without  their  consent.     U.   S.  v.   Crook,  the   parties    apprehended    have   not   only 

(1879)    6   Dill.    463,   26    Fed.    Cas.    Xo.  been  engaged  in  unlawful  traffic  with  the 

14,891.  United  States,  but  in  violating  the  arti- 

Apprehension    of   persons   by   military  cles  of  war  by  relieving  hostile  Indians 

under  Act  of  Juna  30,  1834, —  Persons  ap-  with  ammunition,  they  may  be  tried  and 

prehended  by  the  military  for  unlawful  punished  by  court-martial,  or  be  turned 

traffic  with  the  Indians,  and  also  the  prop-  over  to  the  civil  authorities  to  be  pro- 

erty  taken  with  them,  should  be  placed  in  ceeded     against     as     above     mentioned, 

the  custody  of  the  marshal  of  the  territory  (1871)   13  Op.  Atty.-Gen.  470. 

Sec.  2151.  [Detention  of  persons  apprehended  by  the  military.]    No 

person  apprehended  by  military  force  under  the  preceding  section  shall  be 
detained  longer  than  five  days  after  arrest  and  before  removal.  All  oflBcers 
and  soldiers  who  may  have  any  such  person  in  custody  shall  treat  him  with 
all  the  humanity  which  the  circumstances  will  permit.    [22.  S.] 

Act  of  June  80,  1834,  ch.  161,  4  Stat.  L.  733. 

A  person  arrested  under  this  section  is  Waters  r.  Campbell,  (1877)  5  Sawy.  17, 
not  a  military  prisoner  and  cannot  be  de-  29  Fed.  Cas.  No.  17,265;  In  re  Carr, 
tained  longer  than  the  time  prescribed.       (1875)  3  Sawy.  316,  5  Fed.  Cas.  No.  2,432. 

Sec.  2152.  [Arrest  of  absconding  Indians  gnilty  of  orime.]  The  super- 
intendents, agents,  and  sub-agents  shall  endeavor  to  procure  the  arrest  and 
trial  of  all  Indians  accused  of  committing  any  crime,  oflfense,  or  mis- 
demeanor, and  of  all  other  persons  who  may  have  committed  crimes  or 
offenses  within  any  State  or  Territory,  and  have  fled  into  the  Indian  coun- 
try, either  by  demanding  the  same  of  the  chiefs  of  the  proper  tribe,  or  by 
such  other  means  as  the  President  may  authorize.  The  President  may  direct 
the  military  force  of  the  United  States  to  be  employed  in  the  apprehension 
of  such  Indians,  and  also  in  preventing  or  terminating  hostilities  between 
any  of  the  Indian  tribes.    [R.  8,] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  732. 

As  to  the  abolition  of  superin tendencies,  see  the  notes  to  R.  S.  sees.  204^2051,  noted 
9uj>ra,  p.  753. 

Bandits  and   outlaws  committing   rob-  intruding  or  attempting  to  intrude  upon 

beries  within  the  Indian  country  cannot  the    Indian    country,    or    are    absconding 

be  apprehended  by  the  aid  of  the  United  offenders,   within    the   provisions   of  this 

States   troops,   unless   they   are   illegally  section.     (1894)  21  Op.  Atty.-Gen.  72. 

Sec.  2153.  [Executing  process.]  In  executing  process  in  the  Indian 
country,  the  marshal  may  employ  a  posse  comitatus,  not  exceeding  three 
persons  in  any  of  the  States  respectively,  to  assist  in  executing  process  by 
arresting  and  bringing  in  prisoners  from  the  Indian  country,  and  allow 
them  three  dollars  for  each  day  in  lieu  of  all  expenses  and  services.    [B.  fif.] 

Act  of  June  14,  1858,  ch.  163,  11  Stat.  L.  363. 

The  Act  of  June  4,  1888,  ch.  343,  25  Stat.  L.  167,  provided: 

"  That  after  the  passage  of  this  act  any  United  States  marshal  is  hereby  authorized 
and  ^required,  when  n^essary  to  execute  any  procesa  .connected  with  any  criminal 
proceedmgs  issued  out  of  the  Circuit  or  District  Court  of  the  United  States  for  the 
district  of  which  he  is  marshal,  or  by  any  commissioner  of  either  of  said  oourts,  to 
enter  the  Indian  Territory,  and  to  ez^ute  the  same  therein  in  the  same*  manner  that 
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he  is  now  required  by  law  to  execute  like  processes  in  his  own  district."    This  Act  was 
expressly  repealed  by  a  provision  in  the  Act  of  March  3,  1899,  ch.  427,  30  Stat.  L.  1237. 

Sec.  21 54.  [Reparation  for  injured  property.]  Whenever,  in  the  com- 
mission, by  a  white  person,  of  any  crime,  offense,  or  misdemeanor,  within 
the  Indian  country,  the  property  of  any  friendly  Indian  is  taken,  injured, 
or  destroyed,  and  a  conviction  is  had  for  such  crime,  offense,  or  mis- 
demeanor, the  person  so  convicted  shall  be  sentenced  to  pay  to  such  friendly 
Indian  to  whom  the  property  may  belong,  or  whose  person  may  be  injured, 
a  sum  equal  to  twice  the  just  value  of  the  property  so  taken,  injured,  or 
destroyed.    [B.  S.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  731. 

A  negro  cannot  be  convicted  and  sen-  property  of  an  Indian.  U.  S.  v.  Ferryman, 
tenced  under  the  provisions  of  this  and  (1879)  100  U.  S.  235,  26  U.  S.  (L.  ed.) 
the    following   sections    for    stealing   the      646. 

Sec.  21 55.  [Payment  where  the  offender  is  unable.]  If  such  offender 
shall  be  unable  to  pay  a  sum  at  least  equal  to  the  just  value  or  amount, 
whatever  such  payment  shall  fall  short  of  the  same  shall  be  paid  out  of  the 
Treasury  of  the  United  States.  If  such  offender  cannot  be  apprehended  and 
brought  to  trial,  the  amount  of  such  property  shall  be  paid  out  of  the  Treas- 
ury. But  no  Indian  shall  be  entitled  to  any  payment  out  of  the  Treasury 
of  the  United  States,  for  any  such  property,  if  he,  or  any  of  the  nation  to 
which  he  belongs,  have  sought  private  revenge,  or  have  attempted  to  obtain 
satisfaction  by  any  force  or  violence.    [iZ.  S.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  731. 

Sec.  2156.  [Injuries  to  property  by  Indians.]  If  any  Indian,  belong- 
ing to  any  tribe  in  amity  with  the  United  States,  shall,  within  the  Indian 
country,  take  or  destroy  the  property  of  any  person  lawfully  within  such 
country,  or  shall  pass  from  Indian  country  into  any  State  or  Territory 
inhabited  by  citizens  of  the  United  States,  and  there  take,  steal,  or  destroy, 
any  horse,  or  other  property  belonging  to  any  citizen  or  inhabitant  of  the 
United  States,  such  citizen  or  inhabitant,  his  representative,  attorney,  or 
agent,  may  make  application  to  the  proper  superintendent,  agent,  or  sub- 
agent,  who,  upon  being  furnished  with  the  necessary  documents  and  proofs, 
shall,  under  the  direction  of  the  President,  make  application  to  the  nation 
or  tribe  to  which  such  Indian  shall  belong,  for  satisfaction;  and  if  such 
nation  or  tribe  shall  neglect  or  refuse  to  make  satisfaction,  in  a  reasonable 
time  not  exceeding  twelve  months,  such  superintendent,  agent,  or  sub-agent 
shall  make  return  of  his  doings  to  the  Commissioner  of  Indian- Affairs,  that 
such  further  steps  may  be  taken  as  shall  be  proper,  in  the  opinion  of  the 
President,  to  obtain  satisfaction  for  the  injury.     [R.  S.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  731;  Act  of  Feb.  28,  1869,  ch.  66,  11  Stat. 
L.  401. 

This  section  would  appear  to  be  affected  by  the  "  Indian  Depredation  )Act "  of-  March 
3,  1891,  ch.  638,  26  Stat.  L.  861,  providing  for  the  adjudication  and  payment  of  claims 
arising  from  Indian  depredations.    See  the  title  Claims. 

Adjudicationsunder  section2i56.— This  S.  291,  16  S.  Ot.  496,  40  U.  S.   (L.  ed.) 

section  and  the  acts  from  which  it  was  703;    (1894)    29  Ct.  CI.  ^88;   Johnson  v. 

evolved   were   reviewed   in    the   following  U.S.,  (1896)  160' U.  S.  546,  16  S.  Ct.  377, 

cases:     Leighton  v.  U.  S.,  (1896)    161  U.  40  U.  S.   (L.  ed.)   629;  Corral itos  06.  V. 
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U.  S^,  ()1900)    178  U.  S.  280,  20  S.  Ct.  (1895)     30     Ct.    -Cll    272;     Hegwer    v. 

941,  44  U.  S.    (L.  ed.)    1069;    (1898)    33  U.    S.,    (1895)    30   Ct.    CI.    405;    Brown 

Ct.  CI.  342;  U.  S.  f.  Andrews,  (1900)  179  t?.  U.  S.,  (1897)  32  Ct.  CI.  432;  Brice  *?, 

tJ.  S.  96,  21  S.  Ct.  46,  45  U.  S.   (L.  ed.)  U.    S.,     (1896)     32    Ct. '  CI.    23;    Welch 

105;  Garrison  v.  U.  S.,  (1895)  30  Ct.  CI.  v.  U.  S.,   (1897  )32  Ct.  CI.  106;  Price  v. 

272;  Hegwer  v.  U.  S.,   (1895)   30  Ct.  CI.  U.   S.,    (1897)    33    Ct.    CI.    106;    Jaeger 

405;   Brown  «.  U.  S.,    (1897)    32  Ct.  CI.  v.  U.  S.,   (1898)    33  Ct.  CI.  214;   McKin- 

432;  Brice  r.  U.  S.,  (1896)  32  Ct.  CI.  23;  zie   v,    U.    S.,    (1899)    34    Ct.    CI.    278; 

Welch  V.  U.  JS.,    (1897)    32  Ct:  CI.   106;  Thomison  t?.  U.  S.,"  (1900)  35  Ct.  CI.  395; 

105;  Valku.  U.  S.,  (1893)  28  Ct.  CL  241;  Merchant   v.    U.    S.,    (1900)    35   Ct.    CI. 

Marks  v.  U.  S.,   (1893)    28  Ct.  CI.   147;  403;  Ayres  v.  U.  S.,  (1899)  35  Ct.  CI.  26. 
(1894)  29  Ct.  CI.  332;  Garrison  v.  U.  S., 

Sec.  21 57.  [Superintendents,  agents,  and  sub-agents  authorized  to  take 
depositions.]  The  superintendents,  agents,  and  sub-agents  within  their 
respective  districts  are  authorized  and  empowered  to  take  depositions  of 
witnesses  touching  any  depredations,  within  the  purview  of  the  three  pre- 
ceding sections,  and  to  administer  oaths  to  the  deponents.    [B.  8.] 

Act  of  June  30,  1834,  oh.  161,  4  Stat.  L.  732. 


Sec.  5.  [Indian  traders,  how  appointed,  etc.]  *  •  •  And  hereafter 
the  Commissioner  of  Indian  Affairs  shall  have  the  sole  power  and  authority 
to  appoint  Traders  to  the  Indian  tribes  and  to  make  such  rules  and  regula- 
tions as  he  may  deem  just  and  proper  specifying  the  kind  and  quantity  of 
goods  and  the  prices  at  which  such  goods  shall  be  sold  to  the  Indians.  [19 
Stat.  L.  200.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  15,  1876,  eh.  289. 

The  provisions  of  the  text,  together  with  those  of  Act  of  March  3,  1901,  ch.  832,  $  1, 
given  as  amended  infra^  p.  818,  supersede  those  of  R.  S.  sees.  2128-2131,  noted  au^ra^ 
p.  806. 

Pueblo  Indians.— This  Act  does  not  ap-  (1891)  20  Op.  Atty.-Gen.  215.  See  also 
ply  to  the  Pueblo  Indians  of  New  Mexico.       note  to  R.  S.  sec.  2133,  supra,  p.  807. 


[Sec.  1.]  [Sale  of  cattle  of  Indians  to  persons  not  members  of  same 
tribe  prohibited.]  •  •  •  That  where  Indians  are  in  possession  or  con- 
trol of  cattle  or  their  increase  which  have  been  purchased  by  the  Govern- 
ment such  cattle  shall  not  be  sold  to  any  person  not  a  member  of  the  tribe 
to  which  the  owners  of  the  cattle  belong  or  to  any  citizen  of  the  United 
States  whether  intermarried  with  the  Indians  or  not  except  with  the  con- 
sent in  writing  of  the  agent  of  the  tribe  to  which  the  owner  or  possessor  of 
the  cattle  belongs.  And  all  sales  made  in  violation  of  this  provision  shall 
be  void  and  the  offending  purchaser  on  conviction  thereof  shall  be  fined 
not  less  than  five  hundred  dollars  and  imprisoned  not  less  than  six  months. 
[23  Stat.  L.  94.] 

This  was  from  the  Indian  Appropriation  Act  of  July  4,  1884,  ch.  180. 

Earlier  provisions  relating  to  this  subject  were  made  by  R.  S.  sec.  2127,  supra,  p.  805. 

AppUcability  of  section. — All  cattle  pur-  Inapplicahle  to  cattle  purchased  by  It^ 

chased  by  the  government  are  affected  by  dians  with  own  funds. —  The  statute  is  a 

this  section.     U.  S.  v.  Anderson,   (1913)  part  of  the  Act  of  July  4,  1884,  making  an 

228  U.  S.  62,   33   S.   Ct.   500,  67  U.   S.  appropriation  for  the   support  and   con- 

(L.  ed.)  727.  tingent   expenses   of   the   Indian   depart^ 
3  F.  S.  A.— 27 
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ment.  It  provides  that  the  President  may 
use  any  sum  appropriated  for  the  sub- 
sistence of  the  Indians  and  not  absolutely 
necessary  for  that  purpose  for  the  pur- 
chase of  cattle  for  the  benefit  of  the 
Indians  for  whom  such  appropriation  is 
made.  Cattle  purchased  with  money  so 
appropriated  are  the  property  of  the 
United  States.  They  do  not  cease  to  be 
such  because  of  their  delivery  to  the  In- 
dians for  a  particular  purpose  and  with  a 
limited  right  of  disposal  thereof.  It  was 
to  protect  such  property  and  to  prevent 
the  purchase  thereof  from  the  Indians 
without  the  consent  of  the  government 
that  the  criminal  provision  of  the  statute 
was  inserted.  Where,  however,  cattle  are 
purchased  by  an  Indian  with  his  own 
-funds  or  by  some  officer  of  the  government 
with  funds  belonging  to  him  the  law  re- 
ferred to  can  have  no  application  and  was 
not  BO  intended.  U.  S.  v.  Anderson,  ( D.  C. 
Ore.  1911)    189  Fed.  262. 

"Sale"  as  including  mortgage. —  The 
statute  has  been  construed  to  apply  to 
mortgages.  Rider  v.  La  Clair,  (1914) 
77  Wash.  788,  138  Pac  3,  wherein  the 
court  said :  "  That  a  mortgage  is  not  a 
sale,  but  only  a  lien,  has  been  declared 
by  many  if  not  a  majority  of  all  the 
courts;  but  it  seems  to  us  that  it  can 
make  no  difference  whether  it  is  a  sale  or 
a  lien  within  the  statute.  It  has  been  so 
often  declared  by  statute  as  well  as  by 
judicial  decisions  that  an  Indian  is  not 
sui  juris,  that  because  of  his  inaptitude 
and  congenital  lack  of  an  understanding 
of  values,  he  should,  so  long  as  he  main- 
tains his  tribal  relations,  be  considered  a 
ward  of  the  government  —  that  we  And 
ready  application  of  one  of  the  first  prin- 


ciples of  statutory  construction,  that  is, 
a  consideration  of  the  old  law,  the  mis- 
chief and  the  remedy.  From  the  time  of 
Worcester  v.  Georgia,  (1832)  6  Pet.  515, 
8  U.  S.  (L.  ed.)  483,  down  to  U.  S.  r. 
Celestine,  (1909)  215  U.  S.  278,  30  S.  Ct. 
93,  64  U.  S.  (L.  ed.)  195,  it  has  been 
the  rule  of  all  courts  to  construe  doubt- 
ful  legislation  in  favor  of  the  Indian. 
When  so  considered,  we  have  no  hesitation 
in  holding  that  a  mortgage  made  by  an 
Indian  on  cattle  held  in  virtue  of  the 
statute  is  void  when  made  without  the 
sanction  of  the  agent  having  supervision 
of  the  affairs  of  his  tribe.  The  point  is 
made  that  the  statute  is  limited  in  its 
application  to  cattle  in  the  possession  of 
the  Indian  at  the  time  of  the  passage  of 
the  Act,  because  the  Act  is  not  general, 
but  was  included  in  a  bill  appropriating 
money  for  the  Indian  department  for  the 
fiscal  year  1884.  Were  this  a  state  stat- 
ute, there  might  be  some  merit  in  this 
contention;  but  it  is  well  known  that 
many  of  the  general  laws  passed  by  Con- 
gress are  tacked  onto  appropriation  bills 
and  to  the  sundry  civil  bill,  there  being 
no  constitutional  limitation  to  hamper 
Congress  in  this  respect.  We  think,  too, 
that  the  Act  is  broacl  enough  to  cover  the 
increase  of  such  cattle  as  the  government 
may  furnish." 

Knowledge. —  When  one  purchases  from 
an  Indian  cattle  which  have  been  pre- 
viously purchased  by  the  government 
within  the  meaning  of  the  Act  of  Congress 
referred  to,  he  violates  the  law,  although 
he  may  not  have  known  that  the  cattle 
were  so  purchased.  U.  S.  v.  Anderson, 
(D.  C.  Ore.  1911)  189  Fed.  262. 


[Seo.  1.]  [Begulation  of  trade  with  Indians.]  •  •  •  That  that  por- 
tion of  the  Act  of  Congress  approved  March  third,  nineteen  hundred  and 
one  (Thirty-first  Statutes,  page  one  thousand  and  sixty-five),  entitled  **An 
Act  making  appropriations  for  the  current  and  contingent  expenses  of  the 
Indian  Department  and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
two,  and  for  other  purposes,*'  which  reads  as  follows:  **  That  on  and 
after  July  first,  nineteen  hundred  and  one,  any  person  desiring  to  trade 
with  the  Indians  on  said  reservation  shall,  upon  establishing  the  fact  to  the 
satisfaction  of  the  Commissioner  of  Indian  Affairs  that  he  is  a  proper  person 
to  engage  in  such  trade,  be  permitted  to  do  so  under  such  rules  and  regu- 
lations as  the  Commissioner  of  Indian  Affairs  may  prescribe  for  the  protec- 
tion of  said  Indians,"  is  hereby  amended  and  extended  so  as  to  apply  to  all 
Indian  reservations.    [31  Stat.  L.  1066,  as  amended  by  32  Stat.  L.  1009.] 

'■'■  This  section  was  originally  enacted  as  a  part  of  the  Indian  Appropriation  Act  of 
March  3,  1901,  ch.  832,  and  was  amended  as  here  given  hy  the  Indian  Appropriation 
Act  of  March  3,  1903,  ch.  994,  |  10. 

The  provisions  of  the  text,  together  with  those  of  the  Act  of  Aug.  15,  1876,  ch.  289, 
t  6,  supersede  R.  S.  sees.  2128-2131,  noted  supra,  p.  806. 
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VI.  INDIAN  HOMESTEADS  AND  ALLOTMENTS  OF  LANDS  TO 
INDIANS  IN  SEVERALTY 

Sec.  15.  [Certain  Indians  entitled  to  benefit  of  homestead  laws.]  That 
any  Indian  born  in  the  United  States,  who  is  the  head  of  a  family,  or  who 
has  arrived  at  the  age  of  twenty-one  years,  and  who  has  abandoned,  or  may 
hereafter  abandon,  his  tribal  relations,  shall,  on  making  satisfactory  proof 
of  such  abandonment,  under  rules  to.  be  prescribed  by  the  Secretary  of  the 
Interior,  be  entitled  to  the  benefits  of  the  act  entitled  **An  act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,"  approved  May 
twentieth,  eighteen  hundred  and  sixty-two,  and  the  acts  amendatory  thereof, 
except  that  the  provisions  of  the  eighth  section  of  the  said  act  shall  not  be 
held  to  apply  to  entries  made  under  this  act :  Provided,  however,  That  the 
title  to  lands  acquired  by  any  Indian  by  virtue  hereof  shall  not  be  subject 
to  alienation  or  incumbrance,  either  by  voluntary  conveyance  or  the  judg- 
ment, decree,  or  order  of  any  court,  and  shall  be  and  remain  inalienable 
for  a  period  of  five  years  from  the  date  of  the  patent  issued  therefor :  Pro- 
vided, That  any  such  Indian  shall  be  entitled  to  his  distributive  share  of  all 
annuities,  tribal  funds,  lands,  and  other  property,  the  same  as  though  he 
had  maintained  his  tribal  relations ;  and  any  transfer,  alienation,  or  incum- 
brance of  any  interest  he  may  hold  or  claim  by  reason  of  his  former  tribal 
relations  shall  be  void.    [18  Stai,  L,  420.] 

This  and  the  following  section  10  are  from  the  Deficiencies  Appropriation  Act  of 
March  3,  1875,  ch.  131. 

The  Act  of  May  20,  1862,  mentioned  in  the  text  was  incorporated  in  various  sections 
of  the  Revised  Statutes  constituting  title  32,  ch.  5,  ^*  Public  Lands."  Section  8 
of  said  Act,  excepted  in  the  text,  was  incorporated  in  R.  S.  sec.  2301.    See  Public  Lakds. 

See  further  the  Act  of  July  4,  1884,  ch.  180,  §  1,  given  infra,  p.  820. 

The  period  of  limitation  on  alienation  is  taxation  for  five  years  from  the  date  of 

twenty-five  years,  where  lands  were  occu-  the  patent.     (1888)  19  Op.  Atty.-Gen.  161. 

pied  under  this  Act  but  title  thereto  was  Foreign  immigrants.—  The  benefit  of  the 

not  acquired  until  after  the  Act  of  July  homestead  law  provided  for  in  this  section 

4,  1884,  tn/ra,  p.  820.    U.  S.  v,  Hemmer,  is  extended  only  to  Indians  ''  bom  in  the 

(D.  C.  S.  D.  1912)   195  Fed.  790;  Frazee  United  States.**    (1877)  IQ  Op.  Atty.-Gen. 

V,  Spokane  County,  (1902)  29  Wash.  278,  567. 

69  Pac.  779.    See  also  U.  S.  v,  Saunders,  Citisenship. —  This  and  similar  statutes 

(1899)  96  Fed.  268.  do  not  admit  Indians,  who  avail  them- 

Computation  of  time. — The  period  within  selves  of  the  provisions  therein,  to  the 
which  the  lands  patented  under  this  sec-  privileges  and  responsibilities  of  citizen- 
tion  are  to  remain  inalienable  is  to  be  ship  within  the  meaning  of  the  first  sec- 
computed  by  including  the  date  on  which  tion  of  the  Fourteenth  Amendment  of  the 
the  patent  issued.  Taylor  i?.  Brown,  Constitution.  **  Whether  any  Indian  tribes 
(1893)  147  U.  S.  640,  13  S.  Ct.  649,  37  pr  any  members  thereof  have  become  so 
U.  S.  (L.  ed.)  313.  far    advanced    in    civilization    that    they 

Period  of  exemption  from  taxation. —  should  be  let  out  of  the  state  of  pupilage, 

Lands  patented  to  Indians  under  the  pro-  ...  is  a  question  to  be  decided  by  the 

visions  of  this  section  and  before  the  Act  nation  whose  wards  they  are  and  whose 

of  July  4,  1884,  infrHy  p.  820,  went  into  citizens  they  seek  to  become,  and  not  by 

effect,  are  held  in  trust  by  the  United  each  Indian  for  himself."    Elk  t?.  Wilkins, 

States  for  the  sole  use  and  benefit  of  the  (1884)   112  U.  S.  94,  5  S.  Ct.  41,  28  U.  S. 

Indians  to  whom  such  patents  have  issued  (L.  ed.)  643. 
and  are  exempt  from  state  or  territorial 

Sec.  16.  [Entries  heretofore  made,  confirmed.]     That  in  all  cases  in 

which  Indians  have  heretofore  entered  public  lands  under  the  homestead- 
law,  and  have  proceeded  in  accordance  with  the  regulations  prescribed  by 
the  Commissioner  of  the  General  Land  OflSce,  or  in  which  they  may  here- 
after be  allowed  to  so  enter  under  said  regulations  prior  to  the  promulgation 


820  3  FED.  STAT.  ANN.  (2d  Ed.) 

of  regulations  to  be  established  by  the  Secretary  of  the  Interior  under  the 
fifteenth  section  of  this  act,  and  in  which  the  conditions  prescribed  by  law 
have  been  or  may  be  complied  with,  the  entries  so  allowed  are  hereby  con- 
firmed, and  patents  shall  be  issued  thereon ;  subject,  however,  to  the  restric- 
tions and  limitations  contained  in  the  fifteenth  section  of  this  act  in  regard 
to  alienation  and  incumbrance.  [18  Stat.  L.  420,] 
See  the  notes  to  the  preceding  section  16  of  the  text. 

Condition  in  patent  void. — ^A  conditional  alienation  within  a  period  of  twenty-fiTe 

clause  inserted  in  a  patent  issued  under  years,  is  without  authority  of  law  and 

this  statute,  taken  from  the  special  Act  void.     U.  S.  v.  Saunders,  (1899)   96  Fed. 

of  Jan.  18,  1881,  relating  to  the  Winne-  268. 
bago    Indians    of    Wisconsin,    restraining 


[Seg«  1.]  [Further  application  of  homestead  laws  to  Indians-^patented 
lands  held  in  trust.]  That  such  Indians  as  may  now  be  located  on  public 
lands,  or  as  may,  under  the  direction  of  the  Secretary  of  the  Interior,  or 
otherwise,  hereafter,  so  locate  may  avail  themselves  of  the  provisions  of  the 
homestead  laws  as  fully  and  to  the  same  extent  as  may  now  be  done  by  citi- 
zens of  the  United  States ;  and  to  aid  such  Indians  in  making  selections  of 
homesteads  and  the  necessary  proofs  at  the  proper  land  offices,  one  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated; 
but  no  fees  or  commissions  shall  be  charged  on  account  of  said  entries  or 
proofs.  All  patents  therefor  shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land  thus  entered  for  the  period  of 
twenty-five  years,  in  trust  for  the  sole  use  and  benefit  of  the  Indian  by  whom 
such  entry  shall  have  been  made,  or,  in  case  of  his  decease,  of  his  widow 
and  heirs  according  to  the  laws  of  the  State  or  Territory  where  such  land 
is  located,  and  that  at  the  expiration  of  said  period  the  United  States  will 
convey  the  same  by  patent  to  said  Indian,  or  his  widow  and  heirs  as  afore- 
said, in  fee,  discharged  of  said  trust  and  free  of  all  charge  or  incumbrance 
whatsoever-    [23  Stat.  L.  96.] 

This  is  from  the  Indian  Appropriation  Act  of  July  4/  1884,  ch.  180. 

See  the  Act  of  March  3,  18/5,  ch.  131,  §  15,  supra,  p.  819,  and  the  notes  thereta  • 

This   Act    did    not    repeal,   amend,   oi  patent  was  issuable  under  the  latter  Act 

modify  any  of  the  provisions  of  the  Act  so  that  the  twentj-flve  years'  prohibition 

of  March  3,  1875,  ch.   131,  §   15,  sv/pra,  of  alienation  applied  to  such  land.  Frazee 

p,  819.    It  did  not  extend  from  five  years  v.  Piper,  (1908)  51  Wash.  278, 98  Pac.  760. 

to  twenty-five  years  the  restriction  of  the  Restriction    on    alienation. —  This    Act 

lands  acquired  by  an  Indian  homesteader  controls   the   period  within   which   lands 

under  the  earlier  Act.    Hemmer  i;.  U.  S.,  may  be  alienated  which  were  entered  upon 

(C.  C.  A.  8th  Gir.   1912)    204  Fed.  898,  under  the  Act  of  March  3,  1876,  ch.  131, 

1^3  C.  C.  A.  194.  supra,  p.  819,  but  patented  after  this  Act 

Laws  governing  issuance  of  patents —  went  into  effect.    U.  S.  v,  Hemmer,  (D.  G. 

Though  an  Indian  entered  on  public  land  S.    D.    1912)     195    Fed.    790;    Frazee   r. 

under   Act  March  3,   1875,   ch.    131,    18  Spokane  County,    (1902)    29  Wash.  278, 

Stat.  L.  402,  mipra,  p.  819,  extending  the  69  Pac.  779. 

privileges  of  the  homestead  laws  to  In-  But  where  the  right  of  homestead  was 
dians  who  have  abandoned  their  tribal  perfected  under  the  Act  of  March  3,  1875, 
relations,  and  prohibiting  alienation  until  ch.  131,  supra,  p.  819,  the  period  of  five 
five  years  after  patent  is  issued,  but  was  years,  within  wluch  the  land  could  not  be 
not  entitled  to  make  final  proof  until  alienated  as  provided  therein,  is  not  ex- 
after  the  enactment  of  this  section  con-  tended  by  this  Act.  U.  S.  «?.  Saunders, 
tinning  the  homestead  privilege  but   ex-  (1899)  96  Fed.  268. 

tending  the  prohibition  of  alienation  to  Where  an  Indian  held  under  this  sec- 

twenty-flve  years,  it  was  held  that   the  tion,  extending  the  homestead  privilege  to 
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IndiaDB,  but  inhibiting  the  alienation  of  prior  law  will  not  deprive  an  Indian  of 
land  patented  thereunder  for  a  period  of  the  limltationa  and  conditions  of  this  Act 
twenty-five  years  after  patent,  an  at-  under  which  the  patent  should  have  been 
tempted  sale  within  that  period  was  void.  issued.  Frazee  17.  Spokane  Counly,  (1002) 
Frazee  v.  Piper,  (1908)  61  Wash.  278,  98  29  Wash.  278,  69  Pac.  779. 
Pac.  760.  Ejectment. — ^An  Indian  patentee  of  pub- 
Period  of  exemption  from  taxation. —  lie  land,  who  was  entitled  to  present  and 
This  Act  is  supplemental  to  and  some<  exclusive  possession  thereof,  though  the 
what  in  modification  of  the  Act  of  land  was  neld  in  trust  for  him  by  the 
March  3,  1876,  ch.  131,  m^ftra,  p.  819,  and  United  States  for  a  period  of  twenty-five 
lands  entered  on  under  the  Act  of  1875,  years,  at  the  end  of  which  time  he  would 
but  patented  after  this  Act  beciune  opera-  acquire  the  fee,  could  maintain  ejectment 
tive,   as   well   as  lands  entered   on  and  therefor  alone  without  joining  the  United 

gatented  under  this  Act,  are  held  in  trust  States;  Jbis  title  being  sufficient  to  sup- 

y  the  United  States  for  the  benefit  of  port  a  possessory  action.    Frazee  f.  Piper, 

the  patentees,  exempt  from  taxation  for  a  (1908)  61  Wash.  278,  98  Pac.  760. 

period  of  twentv-five  years.     Paten]ts  is-  Citizenship,  within  the  meanix^  of  the 

sued  prior  to  the  time  this  Act  became  Fourteenth  Amendment  of  the  Constitu- 

law  are  not  affected  thereby.     (1888)   19  tion,  is  not  granted  by  this  and  similar 

Op.  Atty.-Gen.  161.  acts.    Elk  t?.  Wilkins,   (1884)    112  U.  S. 

A  patent  erroneously  issued  under  a  94,  6  S.  Ot.  41,  28  U.  S.  (L.  ed.)  643. 


An  act  to  provide  for  the  aUotment  of  lands  in  seyeralty  to  Indians  on 
the  various  reservations,  and  to  extend  the  protection  of  the  laws  of 
the  United  States  and  the  Territories  over  the  Indians,  and  for  other 
purposes. 

[Act  of  Feb.  8, 1887,  ch.  119,  24  Stat  L.  388.] 

Sbo.  1.  [Allotments  on  reservations — ^irrigable  and  non-irrigable  lands 
—  effect  of  treaty  provisions.]  That  in  all  cases  where  any  tribe  or  band 
of  Indians  has  been  or  shall  hereafter  be  located  upon  any  reservation 
created  for  their  use  by  treaty  stipulation,  Act  of  Congress,  or  executive 
order,  the  President  shall  be  authorized  to  cause  the  same  or  any  part 
thereof  to  be  surveyed  or  resurveyed  whenever  in  his  opinion  such  reserva- 
tion or  any  part  thereof  may  be  advantageously  utilized  for  agricultural  or 
grazing  purposes  by  such  Indians,  and  to  cause  allotment  to  each  Indiaii 
located  thereon  to  be  made  in  such  areas  as  in  his  opinion  may  be  for  their 
best  interest  not  to  exceed  eighty  acres  of  agricultural  or  one  hundred  and 
sixty  acres  of  grazing  land  to  any  one  Indian.  And  whenever  it  shall 
appear  to  the  President  that  lands  on  any  Indian  reservation  subject  to 
allotment  by  authority  of  law  have  been  or  may  be  brought  within  any  irri- 
gation project,  he  may  cause  allotments  of  such  irrigable  lands  to  be  madQ 
to  the  Indians  entitled  thereto  in  such  areas  as  may  be  for  their  best  interest 
not  to  exceed,  however,  forty  acres  to  any  one  Indian,  and  such  irrigable 
land  shall  be  held  to  be  equal  in  quantity  to  twice  the  number  of  acres  of 
nonirrigable  agricultural  land  and  four  times  the  number  of  acres  of  non- 
irrigable  grazing  land :  Provided,  That  the  remaining  area  to  which  any 
Indian  may  be  entitled  under  existing  law  after  he  shall  have  received  his 
proportion  of  irrigable  land  on  the  basis  of  equalization  herein  established 
may  be  allotted  to  him  from  nonirrigable  agricultural  or  grazing  lands: 
Provided  further.  That  where  a  treaty  or  Act  of  Congress  setting  apart 
such  reservation  provides  for  allotments  in  severalty  in  quantity  greater  or 
less  than  that  herein  authorized,  the  President  shaU  cause  allotments  on 
such  reservations  to  be  made  in  quantity  as  specified  in  such  treaty  or  Act 
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subject,  however,  to  the  basis  of  equalization  between  irrigable  and  non- 
irrigable  lands  established  herein,  but  in  such  cases  allotments  may  be  made 
in  quantity  as  specified  in  this  Act,  with  the  consent  of  the  Indians 
expressed  in  such  manner  as  the  President  in  his  discretion  may  require. 
[24  Stat.  L.  288,  as  amended  by  26  Stat.  L.  794,  36  Stat.  L.  859.] 

This  is  the  first  section  of  the  "  Dawes  Act "  or  the  "  General  Allotment  Act."  As 
oripnaily  enacted  it  was  as  follows: 

"That  in  all  oases  where  any  tribe  or  band  of  Indians  has  been,  or  shall  hereafter 
be,  located  upon  any  reservation  created  for  their  use,  either  by  treaty  stipulation  or 
by  virtue  of  an  act  of  Congress  or  executive  order  setting  apart  the  same  for  their  use, 
the  President  of  the  United  States  be,  and  he  hereby  is,  authorized,  whenever  in  his 
opinion  any  reservation  or  any  part  thereof  of  such  Indians  is  advantageous  for  agri- 
cultural and  grazing  purposes,  to  cause  said  reservation,  or  any  part  thereof,  to  be 
surveyed,  or  resurveyed  if  necessary,  and  to  allot  the  lands  in  said  reservation  in 
severalty  to  any  Indian  located  thereon  in  quantities  as  follows: 

"  To  each  head  of  a  family,  one-quarter  of  a  section ;  to  each  single  person  over 
eighteen  years  of  age,  one-eighth  of  a  section;  to  each  orphan  child  imder  eighteen 
years  of  age,  one-eighth  of  a  section;  and  to  each  other  single  person  under  eighteen 
years  now  living,  or  who  may  be  bom  prior  to  the  date  of  the  order  of  the  President 
directing  an  allotment  of  the  lands  embraced  in  any  reservation,  one-sixteenth  of  a 
section:  Provided,  That  in  case  there  is  not  sufficient  land  in  any  of  said  reservations 
to  allot  lands  to  each  individual  of  the  clksses  above  named  in  quantities  as  above 
provided,  the  lands  embraced  in  such  reservation  or  reservations  shall  be  allotted  to 
each  individual  of  each  of  said  classes  pro  rata  in  accordance  with  the  provisions  of 
this  act:  And  provided  fi4/rther.  That  where  the  treaty  or  act  of  Congress  setting 
apart  such  reservation  provides  for  the  allotment  of  lands  in  severalty  in  quantities 
in  excess  of  those  herein  provided,  the  President,  in  making  aUotments  upon  such 
reservation,  shaU  allot  the  lands  to  each  individual  Indian  belonging  thereon  in  quan- 
tity as  specified  in  such  treaty  or  act:  And  provided  further,  That  when  the  lands 
allotted  are  only  valuable  for  grazing  purposes,  an  additional  allotment  of  such  grazing 
lands,  in  quantities  as  above  provided,  shall  be  made  to  each  individual."  [24  Stat. 
L.S88.] 

It  was  amended  by  an  Act  of  Feb.  28,  1891,  ch.  383,  §  1,  to  read  as  follows:  ''That 
in  aU  cases  where  any  tribe  or  band  of  Indians  has  been,  or  shall  hereafter  be,  located 
upon  any  reservation  created  for  their  use,  either  by  treaty  stipulation  or  by  virtue 
of  an  Act  of  Congress  or  Executive  order  setting  apart  the  same  for  their  use,  the 
President  of  the  United  States  be,  and  he  hereby  is,  authorized,  whenever  in  his  opinion 
any  reservation,  or  any  part  thereof,  of  such  Indians  is  advantageous  for  agricultural 
or  grazing  purposes,  to  cause  said  reservation,  or  any  part  thereof,  to  be  surveyed,  or 
resurveyed,  if  necessary,  and  to  allot  to  each  Indian  located  thereon  one-eighth  of  a 
section  of  land:  Provided,  That  in  case  there  is  not  sufBtcient  land  in  any  of  said 
xeservatfons  to  allot  lands  to  each  individual  in  quantity  as  above  provided  the  land 
in  such  reservation  or  reservations  shall  be  allotted  to  each  individual  pro  rata,  as 
near  as  may  be,  according  to  legal  subdivisions:  Provided  further ,  That  where  the 
treaty  or  act  of  Congress  setting  apart  such  reservation  provides  for  the  allotment  of 
lands  in  severalty  to  certain  classes  in  quantity  in  excess  of  that  herein  provided  the 
President,  in  making  allotments  upon  such  reservation,  shall  allot  the  land  to  each 
individual  Indian  of  said  classes  belonging  thereon  in  quantity  as  specified  in  such 
treaty  or  act,  and  to  other  Indians  belonging  thereon  in  quantity  as  herein  provided: 
Provided  further,  That  where  existing  agreements  or  laws  provide  for  allotments  in 
accordance  with  the  provisions  of  said  act  of  February  eighth,  eighteen  hundred  and 
eighty-seven,  or  in  quantities  substantially  as  therein  provided,  allotments  may  be 
made  in  quantity  as  specified  in  this  act,  with  the  consent  of  the  Indians,  expressed 
in  such  manner  as  the  President,  in  his  discretion,  may  require :  And  provided  further, 
That  when  the  lands  allotted,  or  any  legal  subdivision  thereof,  are  only  valuable  for 
grazing  purposes,  such  lands  shall  be  allotted  in  double  quantities."    [26  Stat.  L.  79^.] 

Said  amending  Act  of  Feb.  28,  1891,  ch.  383,  §  1,  was  again  amended  to  read  as 
given  in  the  text  by  the  Act  of  June  26,  1910,  ch.  431,  §  17.  See  the  notes  to  section  1 
of  said  Act,  infra,  p.  853. 

Constitutionality.— Construing  the  Act  Effect  of  statute. —  The  effect  of  this 
of  Feb.  8,  1887,  it  was  held  to  be  not  in  statute  was  a  legislative  recognition  and 
confiict  with  the  Constitution  of  the  confirmation  of  prior  executive  orders 
United  States,  art.  1,  §  8,  which  provides  establishing  Indian  reservations  and  con- 
that  Congress  shall  have  power  "  to  estab-  firming  beyond  challenge  the  Indian  title 
lish  an  uniform  rule  of  naturalization."  thereto.  In  re  Wilson,  (1891)  140  U.  S. 
State  V.  Norris,  (1893)  37  Neb.  299,  55  675,  11  S.  Ct.  870,  35  U.  S.  (L.  ed.)  513; 
N.  W.  1086.  (1»11)  29  Op.  Atty.-Gen.  239. 
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Construction. —  Under  the  general  In- 
dian Allotment  Act  of  1887,  a  continuing 
power  was  vested  in  the  Piresident,  which 
was  not  exhausted  by  the  first  order  for 
allotments.  U.  S.  v.  Fairbanks,  (1909) 
171  Fed.  337,  96  C.  C.  A.  229. 

Power  was  conferred  upnon  the  rresi- 
dsnt,  when  he  had  determined  the  facts 
as  set  out  in  section  1  of  the  Act  of 
Feb.  8,  1887,  to  allot  lands  in  severalty  to 
Indians  on  reservations.  (1896)  21  Op. 
Atty.-Gen.  430. 

The  reservation  is  not  revoked  by  the 
allotment  of  the  lands  in  severalty.  These 
cases  were  under  the  Act  of  Feb.  8,  1887. 
Eells  V.  Ross,  (1894)  64  Fed.  419.  citing 
The  Kansas  Indian,  (1866)  5  Wall.  737, 
18  U.  S.  (L.  ed.)  667;  State  v.  Columbia 
George,   (1901)   39  Ore.  127,  66  Pac.  604. 

Jurisdiction. —  The  probate  courts  of 
Minnesota  have  no  jurisdiction  to  deter- 
mine heirship  and  descent  of  land  allotted 
to  a  Chippewa  Indian  upon  the  White 
Earth  reservation,  under  the  Act  of  Feb.  8, 
1887,  and  that  of  Jan.  14,  1889  (25  Stat. 
642,  ch.  24,  relating  especially  to  the  White 
Earth  reservation),  where  the  allottee 
diies  before  the  approval  of  his  allotment. 
Holmes  v.  Praun,  (1915)  130  Minn.  487, 
153  N.  W.  951. 


Leases  to  other  than  native  members 
of  their  respective  tribes  were  not  pro- 
vided for  by  any  treaty,  Act  of  Congress, 
or  otherwise,  until  the  passage  of  the  Act 
of  Feb.  28,  1891.  U.  S.  v.  Floumoy  Live- 
stock, etc.,  O.,  (1895)  69  Fed.  886.  See 
also  Beck  v.  Floumoy  Live-Stock,  etc., 
Co.,  (C.  C.  A.  1894)  65  Fed.  30,  27  U.  S. 
Ai>p.  618,  12  C.  C.  A.  497. 

The  new  policy  toward  Indians. —  The 
Act  of  Feb.  8,  1887,  together  with  the 
preceding  acts  of  March  3,  1875,  Jan.  18, 
1881,  and  July  4,  1884,  mark  <<  a  new 
epoch  in  the  history  of  the  Indians, 
namely,  that  in  which  Confess  has  begun 
to  deal  with  them  as  individuals,  and  not 
only  as  nations,  tribes,  or  bands,  as  here- 
tofore. It  is  dismemberment  of  the  tribes 
or  bands,  and  absorption,  as  citizens,  of 
the  Individuals  composing  them,  by  the 
states  and  territories  containing  the  lands 
on  which  such  individuals  settle  or  may 
be  settled,  that  is  the  policy  of  this  new 
legislation.  But  Congress  has  not  deemed 
it  safe,  in  making  the  Indian  a  freeholder, 
to  give  him  at  once  the  same  control 
over  the  land  as  other  freeholders  enjoy." 
(1890)  19  Op.  Atty.-Oen.  659,  quoting 
(1888)    19  Op.  Atty.-Gen.  161. 


Sec.  2.  [Selection  of  allotments.]  That  all  allotmentis  set  apart  under 
the  provisions  of  this  act  shall  be  selected  by  the  Indians,  heads  of  families 
selecting  for  their  minor  children,  and  the  agents  shall  select  for  each 
orphan  child,  and  in  such  manner  as  to  embrace  the  improvements  of  the 
Indians  making  the  selection.  Where  the  improvements  of  two  or  more 
Indians  have  been  made  on  the  same  legal  subdivision  of  land,  unless  they 
shall  otherwise  agree,  a  provisional  line  may  be  run  dividing  said  lands 
between  them,  and  the  amount  to  which  each  is  entitled  shall  be  equalized 
in  the  assignment  of  the  remainder  of  the  land  to  which  they  are  entitled 
under  this  act:  Provided,  That  if  any  one  entitled  to  an  allotment  shall 
fail  to  make  a  selection  within  four  years  after  the  President  shall  direct 
that  allotments  may  be  made  on  a  particular  reservation,  the  Secretary  of 
the  Interior  may  direct  the  agent  of  such  tribe  or  band,  if  such  there  be,  and 
if  there  be  no  agent,  then  a  special  agent  appointed  for  that  purpose,  to 
make  a  selection  for  such  Indian,  which  selection  shall  be  allotted  as  in  cases 
where  selections  are  made  by  the  Indians,  and  patents  shall  issue  in  like 
manner.    [24  Siat.  L.  388.] 


Erroneous  reference. —  The  surveys  and 
resurveys  erroneously  referred  to  in  sec- 
tion 9  of  this  Act,  as  mentioned  in  the 
above  section,  are  provided  for  in  the  pre- 
ceding section  1.  (1887)  18  Op.  Atty.- 
Gen.  593. 

Analogy  to  taking  up  homestead. —  In 
SUte  V,  Norris,  (1893)  37  Neb.  299,  55 
N.  W.  1086,  it  was  said  that  the  part 
taken  by  an  Indian  in  this  proceeding  is 
analogous  to  "  taking  up  a  homestead/' 
in  that  he  selects  the  land  he  wishes  and 


the  local   authorities   of  the  government 
confirm  or  reject  the  selection. 

Right  to  aUotment. —  Where  the  mother 
of  P.,  a  Walla  Walla  Indian,  married  an 
Iroquois,  and  P.,  who  was  born  within 
the  Walla  Walla  region,  was  a  minor 
when  her  mother  again  married  a  French 
Canadian,  but  never  severed  her  tribal 
relations,  which  were  subsequently  ex- 
pressly recognized  by  a  general  Indian 
council,  it  was  held  that  the  marriage  of 
her  mother  did  not  deprive  P.  of  the  right 
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to  select  ^  lands  held  for  allotment  in 
the  Umatilla  Indian  reservation  for  her- 
self and  her  children.  Smith  v.  Bonifer, 
(1907)  154  Fed.  883,  affirmed  (1909)  166 
Fed,  846,  92  C.  C.  A.  604. 

In  La  Clair  v,  U.  S.,  (1910)  184  Fed. 
128,  it  was  held  that  the  plaintiffs  were 
not  debarred  from  the  right  to  receive 
allotments  on  the  Yakima  reservation  by 
the  fact  that  their  parents  had  received 
allotments  on  the  Puyalltip  reservation 
as  heads  of  families,  and  that  the  plain- 
tiffs were  named  in  the  patents  as  mem- 
bers of  such  families. 

Recovery  of  lands  from  divorced  wif e^ — 
In  Morrisett  v.  U.  S.,  (1904)  132  Fed. 
891,  it  appeared  that  the  plaintiff,  an 
Indian  of  the  Walla  Walla  tribe,  selected 
and  claimed  the  allotment  to  him  of  160 
acres  of  land  in  the  Umatilla  reservation 
as  the  head  of  a  family  consisting  of  him- 
self and  his  wife.  He  alleged  that  throuffh 
the  misrepresentation  of  his  wife  that  she 
was  a  single  woman,  eighty  acres  of  the 
tract  so  selected  was  allotted  to  her, 
and  the  remainder  only  to  him  as  a  single 
person.  His  wife  afterward  obtained  a 
divorce.  It  was  held  that  the  extra  allot- 
ment of  eighty  acres  to  which  the  plain- 
tiff was  at  the  time  entitled  under  the 
law  resulted  from  his  status  as  a  mar- 
ried man,  and  that  after  he  had  lost  such 
status,  presumably  through  his  own  fault, 
he  had  no  standing  in  eauity  to  recover 
from  his  wife  the  land  which,  if  allotted 
to  him,  would  have  been  on  her  account, 
if  not  in  her  right. 

Allotment  to  adopted  members  of  tribe. 
—  In  La  Clair  v,  U.  S.,  (1910)   184  Fed. 


128,  it  appeared  that  the  plaintiffs,  who 
were  formerly  members  of  the  Puyallup 
tribe  of  Indians,  but  were  of  Yakima  half 
blood,  were  invited  by  the  Yakimas  to 
become  members  of  that  tribe  for  the 
purpose  of  sharing  in  the  allotment  of 
the  lands  of  their  reservation  in  severalty, 
which  they  did,  having  been  formally 
adopted  by  the  tribe  in  accordance  with 
its  customs.  The  Indian  agent  and  the 
allotting  a^ent  were  fully  advised  of  such 
action,  which  was  taken  with  their  ap- 
proval, and  with  full  knowledge  of  the 
facts  recommended  the  plaintiffs  for  allot- 
ments, and  their  recommendation  was 
approved  by  the  Secretary  of  the  Interior, 
and  patents  were  issued  to  the  plaintiffs, 
which  recited  that  they  were  Indians 
"residing  on  the  Yakima  Indian  reserva- 
tion," who  had  been  allotted  land  therein. 
None  of  plaintiffs  had  received  allotments 
elsewhere.  The  lands  have  since  been  for 
the  most  part  resided  upon  and  improved 
by  the  allottees,  and  have  become  valuable. 
It  was  held  that  the  things  done  were  all 
that  were  required  to  make  plaintiffs 
members  of  the  Yakima  tribes,  and  that, 
even  if  official  ratification  of  the  adoption 
was  required,  the  action  of  the  department 
amounted  to  such  ratification.     ■ 

Persons  bom  after  Act  passed. —  The 
fact  that  a  member  of  an  Indian  tribe  was 
bom  after  the  passage  of  this  Act  or  of 
the  Nelson  Act  of  1889  (Act  Jan.  14, 
1889,  ch.  24,  25  Stat.  L.  642),  does  not 
exclude  such  persons  from  the  right  tq 
an  allotment  under  either  of  such  Acts. 
U.  S.  V.  Fairbanks,  (C.  C.  A.  1909)  171 
Fed.  337,  96  C.  C.  A.  229. 


Sec.  3.  [AllotmentB,  by  whom  to  be  made  —  certificates.]    That  the 

allotments  provided  for  in  this  Act  shall  be  made  by  special  agents 
appointed  by  the  President  for  such  purpose,  and  the  superintendents  or 
agents  in  charge  of  the  respective  reservations  on  which  the  allotments  are 
directed  to  be  made,  or,  in  the  discretion  of  the  Secretary  of  the  Interior, 
such  allotments  may  be  made  by  the  superintendent  or  agent  in  charge  of 
such  reservation,  under  such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  from  time  to  time  prescribe,  and  shall  be  certified  by  such 
special  allotting  agents,  superintendents,  or  agents  to  the  Commissioner  of 
Indian  Affairs,  in  duplicate,  one  copy  to  be  retained  in  the  Indian  Office 
and  the  other  to  be  transmitted  to  the  Secretary  of  the  Interior  for  his 
action,  and  to  be  deposited  in  the  General  Land  Office.  [M  Stai,  L.  389^ 
as  amended  by  36  Stat.  L.  857,] 

This  section  was  amended  to  read  as  above  ^iven  by  an  Act  of  June  25,  1910,  ch.  431, 
§  9.  See  the  notes  to  section  1  of  said  Act,  tn/ra,  p.  863.  As  originally  enacted  this 
section  was  as  follows: 

'*  Sec.  3.  That  the  allotments  provided  for  in  this  act  shaU  be  made  by  special  agents 
appointed  by  the  President  for  such  purpose,  and  the  agents  in  charse  of  tne  respective 
reservations  on  which  the  allotments  are  directed  to  be  made,  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may  from  time  to  time  prescribe,  and  shall 
be  certified  by  such  agents  to  the  Commissioner  of  Indian  Affairs,  in  duplicate,  one 
ooT)v  to  ho  retained  in  the  Indian  Ofiice  and  the  other  to  be  transmitted  to  the  Secre* 
tary  of  the  Interior  for  his  action,  and  to  be  deposited  in  the  General  Land  Office." 
\U  StaU  L.  389.] 
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KeBervatioitB  not  Abolished.— The  pro-  ment  of  lands  was  required  to  be  made 

▼isions  of  the  section  as  originally  enacted  jointly  by  an  agent  specially  appointed 

clearly  contemplate  agents   in  charge  of  for  that  purpose  and  the  agent  in  charge 

the  reservations  and  refute  the  idea  that  of  the  reservation.     (1887)   19  Op.  Atty.- 

this  Act  revokes  the  reservations.     Eella  Gen.  14. 

€>.  Ross,  (1894)  64  Fed.  419.  This  section  is  quoted,  as  originally  en- 
Allotment  to  be  made  by  special  agents  acted,  in  Leecy  v,  U.  S.,  (C.  C.  A.  8th 
and  reservation  agents  jointly.—The  above  Cir.  1911)  190  Fed.  289,  111  C.  C.  A.  254, 
section  as  originally  enacted  represents  on  the  question  of  the  authority  of  an 
a  step  in  the  proceeding  of  partition  fol-  Indian  agent  or  the  Secretary  of  the 
lowing  the  selection  of  lands  by  a  single  Interior  to  withdraw  a  certain  section 
agent  as  authorized  by  section  2.  Under  from  allotment, 
the  provisions  of  that  section  the  allot- 

Sec.  4.  [Indians  not  on  reservations,  etc.,  may  make  selection  of  public 
lands  —  fees  of  land  officers  to  be  paid  from  Treasury.]  That  where  any 
.Indian  not  residing  upon  a  reservation,  or  for  whose  tribe  no  reservatioij 
has  been  provided  by  treaty,  act  of  Congress  or  executive  order,  shall  make 
settlement  upon  any  surveyed  or  unsurveyed  lands  of  the  United  States 
not  otherwise  appropriated,  he  or  she  shall  be  entitled,  upon  application 
to  the  local  land-oflBce  for  the  district  in  which  the  lands  are  located,  to 
have  the  same  allotted  to  him  or  her,  and  to  his  or  her  children,  in  quan- 
tities and  manner  as  provided  in  this  act  for  Indians  residing  upon  reser- 
vations; and  when  such  settlement  is  made  upon  unsurveyed  lands,  the 
grant  to  such  Indians  shall  be  adjusted  upon  the  survey  of  the  lands  so  as 
to  conform  thereto ;  and  patents  shall  be  issued  to  them  for  such  lands  in 
the  manner  and  with  the  restrictions  as  herein  provided.  And  the  fees 
to  which  the  officers  of  such  local  land-office  would  have  been  entitled  had 
such  lands  been  entered  under  the  general  laws  for  the  disposition  of  the 
public  lands  shall  be  paid  to  them,  from  any  moneys  in  the  Treasury  of 
the  United  States  not  otherwise  appropriated,  upon  a  statement  of  an 
account  in  their  behalf  for  such  fees  by  the  Commissioner  of  the  General 
Land  Office,  and  a  certification  of  sudi  account  to  the  Secretary  of  the 
Treasury  by  the  Secretary  of  the  Interior.    [24  Stat.  L.  389.] 

See  further  the  Act  of  Feb.  28,  1891,  ch.  383,  f  4,  given  as  amended,  infra,  p.  838. 

Bzemption  from  taxation. —  Lands  al-  A  half -breed  child  of  a  white  man  and 
lotted  under  this  section,  ae  well  as  lands  an  Indian  woman  is  not  an  Indian  by 
allotted  under  the  preceding  sections,  are  birth,  and  consequently  not  entitled  to 
exempt  from  taxation  for  a  period  of  the  benefit  of  the  provisions  of  this  sec- 
twenty-five  years.  (1888)  10  Op.  Atty.-  tion.  Keith  v,  U.  S.,  (1899)  8  Okla.  446, 
Gen.  161.  68  Pac.  607. 

'  Sec.  5.  [Patents  to  be  held  in  trust  —  descent  and  partition  —  pur- 
chase of  unallotted  lands  —  disposition  of  purchase  money  —  confirma- 
tion of  prior  occupancy  —  preference  as  to  employees  —  Indians  of  Siletz 
Reservation.]  That  upon  the  approval  of  the  allotments  provided  for  in 
this  act  by  the  Secretary  of  the  Interior,  he  shall  cause  patents  to  issue 
therefor  in  ,the  name  of  the  allottees,  which  patents  shall  be  of  the  legal 
effect,  and  declare  that  the  United  States  does  and  will. hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment  shall  have  been  made,  or,  in 
case  of  his  decease,  of  his  heirs  according  to  the  laws  of  the  State  or  Terri- 
tory where  such  land  is  located,  and  that  at  the  expiration  of  said  period 
the  United  States  will  convey  the  same  by  patent  to  said  Indian,  or  his 
heirs  as  aforesaid,  in  fee,  discharged  of  said  trust  and  free  of  all  charge 
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or  incumbrance  whatsoever :  Provided,  That  the  President  of  the  United 
States  may  in  any  case  in  his  discretion  extend  the  period.  And  if  any 
conveyance  shall  be  made  of  the  lands  set  apart  and  allotted  as  herein  pro- 
vided, or  any  contract  made  touching  the  same,  before  the  expiration  of 
the  time  above  mentioned,  such  conveyance  or  contract  shall  be  absolutely 
null  and  void : 

Provided,  That  the  law  of  descent  and  partition  in  force  in  the  State  or 
Territory  where  such  lands  are  situate  shall  apply  thereto  after  patents 
therefor  have  been  executed  and  delivered,  except  as  herein  otherwise  pro- 
vided ;  and  the  laws  of  the  State  of  Kansas  regulating  the  descent  and  par- 
tition of  real  estate  shall,  so  far  as  practicable,  apply  to  all  lands  in  the 
Indian  Territory  which  may  be  allotted  in  severalty  under  the  provisions 
of  this  act : 

And  provided  further,  That  at  any  time  after  lands  have  been  allotted 
to  all  the  Indians  of  any  tribe  as  herein  provided,  or  sooner  if  in  the  opin- 
ion of  the  President  it  shall  be  for  the  best  interests  of  said  tribe,  it  shall 
be  lawful  for  the  Secretary  of  the  Interior  to  negotiate  with  such  Indian 
tribe  for  the  purchase  and  release  by  said  tribe,  in  conformity  with  the 
treaty  or  statute  under  which  such  reservation  is  held,  of  such  portions 
of  its  reservation  not  allotted  as  such  tribe  shall,  from  time  to  time,  consent 
to  sell,  on  such  terms  and  conditions  as  shall  be  considered  just  and  equi- 
table between  the  United  States  and  said  tribe  of  Indians,  which  purchase 
shall  not  be  complete  until  ratified  by  Congress,  and  the  form  and  manner 
of  executing  such  release  shall  also  be  prescribed  by  Congress : 

Provided  however.  That  all  lands  adapted  to  agriculture,  with  or  with- 
out irrigation  so  sold  or  released  to  the  United  States  by  any  Indian  tribe 
shall  be  held  by  the  United  States  for  the  sole  purpose  of  securing  homes 
to  actual  settlers  and  shall  be  disposed  of  by  the  United  States  to  actual  and 
bona  fide  settlers  only  in  tracts  not  exceeding  one  hundred  and  sixty  acres 
to  any  one  person,  on  such  terms  as  Congress  shall  prescribe,  subject  to 
grants  which  Congress  may  make  in  aid  of  education : 

And  provided  further,  That  no  patents  shall  issue  therefor  except  to  the 
person  so  taking  the  same  as  and  for  a  homestead,  or  his  heirs,  and  after  the 
expiration  of  five  years  occupancy  thereof  as  such  homestead ;  and  any  con- 
veyance of  said  lands  so  taken  as  a  homestead,  or  any  contract  touching 
the  same,  or  lien  thereon,  created  prior  to  the  date  of  such  patent,  shall  be 
null  and  void.  And  the  sums  agreed  to  be  paid  by  the  United  States  as 
purchase  money  for  any  portion  of  any  such  reservation  shall  be  held  in  the 
Treasury  of  the  United  States  for  the  sole  use  of  the  tribe  or  tribes  of 
Indians;  to  whom  such  reservations  belonged;  and  the  same,  with  interest 
thereon  at  three  per  cent  per  annum,  shall  be  at  all  times  subject  to  appro- 
priation by  Congress  for  the  education  and  civilization  of  such  tribe  or 
tribes  of  Indians  or  the  members  thereof. 

The  patents  aforesaid  shall  be  recorded  in  the  General  Land  Office,  and 
afterward  delivered,  free  of  charge,  to  the  allottee  entitled  thereto. 

And  if  any  religious  society  or  other  organization  is  now  occupying  any 
of  the  public  lands  to  which  this  act  is  applicable,  for  religious  or  educa- 
tional work  among  the  Indians,  the  Secretary  of  the  Interior  is  hereby 
authorized  to  conform  such  occupation  to  such  society  or  organization,  in 
quantity  not  exceeding  one  hundred  and  sixty  acres  in  any  one  tract,  so 
long  as  the  same  shall  be  so  occupied,  on  such  terms  as  he  shall  deem  just ; 
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but  nothing  herein  contained  shall  change  or  alter  any  claim  of  such  society 
for  religious  or  educational  purposes  heretofore  granted  by  law. 

And  hereafter  in  the  employment  of  Indian  police,  or  any  other  employes 
in  the  public  service  among  any  of  the  Indian  tribes  or  bands  affected  by 
this  act,  and  where  Indians  can  perform  the  duties  required,  those  Indians 
who  have  availed  themselves  of  the  provisions  of  this  act  and  become  citizens 
of  the  United  States  shall  be  preferred. 

Provided  further,  That  whenever  the  Secretary  of  the  Interior  shall  be 
satisfied  that  any  of  the  Indians  of  the  Siletz  Indian  Reservation,  in  the 
State  of  Oregon,  fully  capable  of  managing  their  own  business  affairs,  and 
being  of  the  age  of  twenty-one  years  or  upward,  shall,  through  inheritance 
or  otherwise,  become  the  owner  of  more  than  eighty  acres  of  land  upon  said 
reservation,  he  shall  cause  patents  to  be  issued  to  such  Indian  or  Indians 
for  all  of  such  lands  over  and  above  the  eighty  acres  thereof.  Said  patent 
or  patents  shall  be  issued  for  the  least  valuable  portions  of  said  lands,  and 
the  same  shall  be  discharged  of  any  trust  and  free  of  all  charge,  incum- 
brance, or  restriction  whatsoever;  and  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  to  ascertain,  as  soon  as  shall  be  practicable, 
whether  any  of  said  Indians  of  the  Siletz  Reservation  should  receive  patents 
conveying  in  fee  lands  to  them  under  the  provisions  of  this  Act.  [24  8iai. 
L.  389,  as  amended  by  31  Stat.  L.  1085.] 

This  section  was  amended  by  an  Act  of  March  3,  1901,  ch.  832,  §  9,  by  adding  thereto 
the  last  proviso  relating  to  the  Indians  on  the  Siletz  reservation,  making  the  section 
to  read  as  given  in  the  text. 


"The  act  of  1887  was  adopted  as  part 
of  the  Goyemment's  policy  of  dissotving 
the  tribal  relations  of  the  Indians,  dis- 
tributing their  lands  in  severalty,  and  con- 
ducting the  individuals  from  a  state  of 
dependent  wardship  to  one  of  full  emanci- 
pation with  its  attendant  privileges  and 
burdens.  Realizing  that  so  great  a  change 
would  require  years  for  its  accomplish- 
ment and  that  in  the  meantime  the 
Indians  should  be  safeguarded  against 
their  own  improvidence.  Congress,  in  pre- 
scribing by  the  Act  of  1887  a  system  for 
allotting  the  lands  in  severalty  whereby 
the  Indians  would  be  established  in  indi- 
vidual homes,  was  careful  to  avoid  invest- 
ing the  allottee  with  the  title  in  the  first 
instance,  and  directed  that  there  should 
be  issued  to  him  what  is  inaptly  termed 
a  patent,  but  is  in  reality  an  allotment 
certificate,  declaring  that  for  a  period  of 
twenty-five  years,  or  such  enlarged  period 
as  the  President  should  direct,  the  United 
States  would  hold  the  allotted  land  in 
trust  for  the  sole  use  and  benefit  of  the 
allottee,  or,  in  case  of  his  death,  of  his 
heirs,  and  at  the  expiration  of  that  period 
would  convey  to  him  by  patent  the  fee, 
discharged  of  the  trust  and  free  of  any 
charge  or  incumbrance;  and,  as  a  safe- 
guard against  improvident  conveyances  or 
contracts  made  in  anticipation  of  the  ulti- 
mate or  real  patent,  it  was  expressly  pro- 
vided that  any  conveyance  of  the  land,  or 
anv  contract  touching  the  same,  made 
before  the  expiration  of  the  trust  period 


should  be  absolutely  null  and  void.  It  is 
thus  made  plain  that  it  was  the  intention 
of  Congress  that  the  title  should  remain 
in  the  United  States  during  the  entire 
trust  period,  and  that,  when  conveyed  to 
the  allottee  or  his  heirs  by  the  ultimate 
patent  at  the  expiration  of  that  period, 
it  should  be  unaffected  by  any  prior  con- 
veyance or  contract  touching  the  land." 
Monson  v.  Simonson,  (1913)  231  U.  S. 
341,  34  S.  Ct.  71,  58  U.  S.  (L.  ed.)  260. 

Application  of  section. —  This  section 
applies  only  to  patents  issued  after  the 
passage  of  the  Act,  and  the  Puyallup 
Indians  to  whom  lands  were  patented 
imder  treaty  of  Dec.  26,  1854,  are  not 
Indians  for  whom  the  government  holds 
the  patented  lands  in  trust  for  a  period 
of  twenty-five  years.  U.  S.  f?.  Kopp, 
(1901)  110  Fed.  160.  See  also  (1889) 
19  Op.  Atty.-Gen.  255,  holding  that  the 
provisions  of  this  and  the  other  sections 
of  this  Act  regulating  the  proceedings 
in  partition,  and  the  title  to  be  conveyeil 
by  these  proceedings,  are  applicable  only 
to  land  held  in  common  at  tiie  date  of  the 
passage  of  the  Act. 

Title  and  control. —  Under  this  Act  the 
United  States  retains  title  and  control 
over  the  allotted  lands  during  the  trust 
period  without  any  right  in  the  allottee, 
except  to  occupy  and  cultivate  the  lands 
under  a  paper  or  writing  showing  that  at 
a  particular  time  in  the  future,  unless 
extended  by  the  President,  the  allottee 
would  be  entitled  to  a  patent  for  the  fee. 
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U.  S.  V.  Gardner,  (1904)  133  Fed.  285,  (W 
C.  C.  A.  663;  Bond  v,  U.  S.,  (1910)  181 
Fed.  613. 

Title  of  allottee.—  The  selection  of  and 
the  filing  upon  an  allotment  of  land  are 
the  inceptions  of  the  title  of  the  Indian 
allottee  or  his  heirs,  and  when  the  patent, 
which  is  only  the  evidence  of  title,  is 
issued,  it  relates  back  to  the  inception  of 
the  title.  Hooks  v.  Kennard,  (1911)  28 
Okla.  457,  114  Pac.  744. 

Effect  of  allotment. — ^An  Indian  allottee 
by  accepting  an  allotment  does  not  cease 
to  be  a  ward  of  the  government,  but  still 
remains  in  a  condition  of  pupilage  and 
dependency;  the  determination  of  all  dis- 
putes concerning  the  allotment,  its  occu- 
pancy and  possession,  and  the  general 
control  of  the  Indian  remaining  within 
the  jurisdiction  of  the  Secretary  of  the 
Interior.  Bond  v.  U.  S.,  (1910)  181  Fed. 
613. 

Right  of  United  States  to  maintain  suit. 
—  The  United  States  may  maintain  a  suit 
in  its  own  name  to  cancel  a  deed  to 
allotted  Indian  lands,  although  made 
under  an  order  of  court,  if  the  siue  was  in 
violation  of  the  statutory  restrictions  on 
alienation.  U.  S.  v,  Bellm,  (1910)  182 
Fed.  161.  See  also  U.  S.  v.  Dooley,  ( 1906) 
161  Fed.  697. 

Cancellation  of  patents. —  Where  the  In- 
terior Department  by  its  officers  and 
agents  has  recognized  the  right  of  Indians 
to  allotments  of  land  as  members  of  a  tribe, 
after  full  investigation,  with  full  knowl- 
edge of  the  facts  and  without  fraud,  and 
allotments  have  been  made  and  patents 
issued  to  the  allottee,  the  department  is 
without  authority  to  subsequently  cancel 
•fluch  patents  because  of  a  change  in  its 
interpretation  of  the  law;  nor  is  there  any 
equity  which  warrants  a  court  in  can- 
celing the  patents  at  suit  of  the  govern- 
ment, the  allotment  being  satisfactory  to 
the  tribe  from  whose  lands  they  were 
ma.de.  La  Clair  v.  U.  S.,  (1910)  184  Fed. 
128. 

Validit7  of  restrictions  on  alienation. — 
Restrictions  placed  by  Act  of  Congress 
upon  the  alienation  by  Indians  of  lands 
allotted  to  them  in  severalty,  and  em- 
iKKiied  in  the  patents  issued  for  such 
lands,  are  pursuant  to  a  general  and 
beneficent  policy  of  the  government  for 
the  protection  of  the  Indians,  and  are 
valid.  Nelson  v.  John,  (1906)  43  Wash. 
483,  86  Pac.  933. 

Purpose  of  restriction. —  The  purpose  of 
Congress  in  restricting  alienation  within 
the  period  of  twenty-five  years  was  to  pro- 
tect the  Indian  from  the  greed  and  su- 
perior intelligence  of  the  white  man,  and 
the  law  will  be  construed  with  a  view  to 
giving  that  protection.  Beck  v,  Floumoy 
liive-Stock,  etc.,  Co.,  (C.  C.  A.  1894)  66 
Fed.  30,  27  U.  S.  App.  618,  12  C.  C.  A. 
497. 

The  Indian's  right  of  occupancy  is  the 
Tight  to  enjoy  the  land  forever,  with  the 


right  of  alienation  limited  to  one  alienee, 
the  United  States,  or  to  such  persons  as 
the  United  States,  in  its  capacity  as  guard- 
ian over  the  Indians,  may  permit.  ( 1891 ) 
20  Op.  Atty.-Gen.  42. 

Taxation,— Neither  the  land  allotted 
nor  the  permanent  improvements  thereon, 
nor  the  personal  property  obtained  from 
the  United  States  and  used  by  the  Indians 
on  the  allotted  lands,  are  subject  to  state 
or  local  taxation  during  the  period  of 
trust  established  by  this  section,  and  the 
United  States  has  such  an  interest  in  the 
matter  as  to  entitle  it  to  maintain  a  suit 
to  restrain  such  taxation.  U.  S.  v. 
Rickert,  (1903)  188  U.  S.  432,  23  S.  Ct. 
478,  47  U.  S.  (L.  ed.)  632,  reversing 
(1901)  106  Fed.  1;  U.  S.  v.  Thurston 
County,  (C.  C.  A.  8th  Cir.  1906)  143  Fed. 
287,  74  C.  C.  A.  425,  reversing  (C.  C. 
Neb.  1905)   140  Fed.  456. 

Timber  rights.— During  the  period 
within  which  the  lands  allotted  under 
this  Act  are  held  in  trust  by  the  govern- 
ment, an  Indian  allottee  has  no  right  to 
cut  and  sell  growing  timber  upon  the  land, 
except  such  as  it  may  be  necessary  to  cut 
in  clearing  the  premises  for  agricultural 
or  grazing  purposes,  or  to  erect  suitable 
buildings  thereon,  and  it  is  the  duty  of 
the  Department  of  the  Interior  to  pre- 
vent the  cutting  of  timber  except  for  the 
purposes  mentioned,  whether  the  land  is 
within  an  Indian  reservation  or  not. 
(1889)  19  Op.  Atty.^en.  232.  Dead 
timber,  however,  standing  or  fallen,  may 
be  removed  and  sold.  (1890)  19  Op. 
Atty.-Gen.  669. 

Conveyance  of  Indian  lands. —  Where  a 
Conveyance  by  an  Indian  of  land  allotted 
to  him  was  void  because  the  title  •  re- 
mained in  the  United  States,  the  fact  that 
subsequently  the  Indian  obtained  a  patent 
and  could  convey  did  not  inure  to  the 
benefit  of  the  purchaser;  the  rule  that 
where  a  vendor  having  no  title  sells  and 
title  subsequently  procured  by  him  inures 
to  the  benefit  of  the  purchaser  not  apply- 
ing where  such  sale  was  prohibited  by 
law.  Starr  t?.  Long  Jini,  (1909)  62  Waah. 
138,  100  Pac.  194. 

A  deed  and  mortgages,  executed  by  a 
member  of  the  absentee  Shawnee  tribe 
or  band  of  Indians,  of  lands  allotted  to 
such  Indian  and  held  in  trust  for  him  by 
the  United  States,  under  Act  of  Congress 
Feb.  8,  1887,  ch.  119,  24  Stat.  388,  as 
amended  by  Act  of  March  3,  1891,  ch.  543, 
26  Stat.  L.  1018,  are  void.  Perkins  i^.  Cis- 
sell,  (1912)  32  Okla.  827,  124  Pac.  7. 

RiS^t  to  maintain  trespass. —  Although 
the  government  by  this  Act  holds  in  trust 
the  legal  title  to  land  allotted  in  severalty 
to  an  Indian,  the  latter,  who  is  in  the 
rightful  possession  of  the  land  and  has  the 
b^eficial  use  therein,  may  recover  dam- 
ages for  an  unlawful  trespass  upon  it. 
Smith  V.  Mosgrove,  (1908)  61  Ore.  495, 
94  Pac.  970. 

Sale  of  growing  com.— A  member  of  the 
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Pfmirie  band  of  Pottawatomie  Indians  can 
sell  the  com  growing  on  the  land  allotted 
to  him  by  the  govemmenty  and  the  con- 
tract of  sale  is  not  a  contract  touching 
the  land  or  any  interest  therein.  McClain 
V,  MUler,  (1916)  95  Kan.  794,  149  Pac. 
399. 

Leases  yoid. —  The  restraint  upon  alien- 
ation imposed  by  this  section  is  not  re- 
moved or  qualified  by  section  6  of  this 
Act,  conferring  the  rights,  privileges,  and 
immunities  of  citizenship;  and  leases 
made  by  Indians  in  violation  of  this  sec- 
tion are  null  and  void.  Beck  v.  Flournoy 
Live-Stock,  etc.,  Co.,  (C.  C.  A.  1894)  65 
Fed.  30,  27  U.  S.  App.  618,  12  C.  C.  A. 
497;  U.  S.  V.  Flournoy  Live-Stock,  etc., 
Co.,  (1895)  «9  Fed.  886. 

A  note  given  by  a  sublessee  of  allotted 
lands  to  the  original  lessee,  for  the  rent  of 
the  lands,  is  a  nullity,  the  lease  and  sub- 
lease being  void.  Larson  «.  Pender  First 
Nat.  Bank,  (1901)  62  Neb.  303,  87  N.  W. 
18. 

An  Indian  allottee  cannot  lawfully  lease 
the  whole  or  any  part  of  his  allotment, 
either  with  or  without  the  permission  of 
the  Secretary  of  the  Interior,  nor  can  he 
give  to  a  third  person,  by  contract,  the 
right  to  erect  upon  his  allotment  mills 
for  manufacturing  purposes.  (1890)  19 
Op.  Atty.-Gen.  559. 

Effect  of  citizenship. —  The  conferring 
of  the  rights  of  citizenship  upon  an 
Indian  allottee  does  not  authorize  him  to 
alienate  or  lease  the  land  allotted  to  him, 
or  to  make  any  contract  in  relation 
thereto  in  violation  of  this  section.  Wil- 
liams V.  Steinmetz,  (1905)  16  Okla.  104, 
82  Pac.  986. 

Power  to  wilL — It  has  been  held  that  . 
an  allottee  under  this  Act  who  died 
within  the  twenty-five  year  period  had  no 
power  to  devise  his  interest  in  the  land 
allotted.  In  re  House,  (1907)  132  Wis. 
212,  112  N.  W.  27. 

Dower. —  The  widow  of  an  Indian  to 
whom  an  allotment  of  lands  in  severalty 
had  been  made,  as  authorized  by  this  Act, 
is  entitled  to  dower  in  such  lands. 
Wheeler  v.  Petite,  (1907)  153  Fed.  471. 
White  persons  as  "heirs." — The  term 
**  heirs/'  as  need  in  the  first  paragraph  of 
this  section,  includes  white  persons 
adopted  as  members  of  a  tribe  of  Indians. 
Reed  v.  Clinton,  (1909)  23  Okla.  610,  101 
Pac.  1055. 

Jurisdiction  of  state  courts. —  So  long 
as  the  United  States  recognizes  the  na- 
tional character  of  the  Indians  and  that 
they  are  under  the  protection  of  treaties 
and  laws  of  Ck)ngress,  their  property  is 
outside  the  operation  of  state  laws,  and 
the  state  courts  have  no  jurisdiction  over 
controversies  concerning  the  titles  to 
Indian  allotments  while  the  same  are  held 
in  trust  by  the  United  States.  Smith  v. 
Mosgrove,  (1908)  51  Ore.  495,  94  Pac 
970. 
Construction    of    flrgt    proviso. —  The 


proviso  to  the  first  paragraph  of  this  sec- 
tion does  not  contemplate  that  the  Presi- 
dent may  extend  the  period  of  twenty-five 
?ear8  as  to  all  trust  patents  issued  to 
ndian  allottees  of  land,  but  only  that 
such  extension  may  be  made  in  particular 
cases,  in  the  discretion  of  the  President. 
(1905)   25  Op.  Atty.-Gen.  483. 

Construction  of  second  proviso. —  In  U. 
S.  V,  Bellm,  (1910)  182  Fed.  161,  it  was 
held  that  the  proviso  in  the  second  para- 
graph of  section  5,  adopting  the  laws  of 
descent  of  Kansas,  was   merely  for  the 

Eurpose  of  providing  a  rule  by  which  the 
eirs  should  be  determined,  and  that  the 
partition  statutes  were  adopted  only  so 
far  as  they  provided  for  a  division  or  the 
land  in  case  the  heirs  could  not  agree  to 
hold  it  in  common;  that  there  was  no 
intention  of  abrogating  the  trust  in  any 
case,  and  that  the  clause  "except  as- 
herein  otherwise  provided"  excluded  the 
application  of  a  provision  of  a  state  parti- 
tion statute  authorizing  a  sale  of  the  land 
where  it  could  not  be  advantageously 
divided;  and  that  such  a  sale  of  land  in 
the  Indian  Territory,  although  under  an 
order  of  court  baaed  on  the  Kansas  stat- 
ute, was  null  and  void. 

State  laws  of  descent  and  partition  — 
Kansas, —  The  statute  of  Kansas  relating 
to  descent  (C^n.  Stat.  1889,  ch.  33,  |§  20, 
21,  29),  which  by  this  section  is  made  to 
govern  the  descent  of  lands  allotted  in 
severalty  to  the  members  of  certain  tribes 
in  Indian  Territory,  provides  that  if  an 
intestate  leaves  neither  husband,  nor  wife, 
nor  issue,  his  estate  shall  go  to  his  par- 
ents, and,  if  his  parents  be  dead,  shall  be 
disposed  of  in  the  same  manner  as  if  they, 
or  either  of  them,  had  outlived  the  in- 
testate and  died  in  the  ownership  and 
possession  of  the  ^rtion  thus  falling  to 
their  share,  or  to  either  of  them,  and  that 
''children  of  the  hall  blood  shall  inherit 
equally  with  children  of  the  whole  blood." 
It  has  been  held  that  the  word  '*  children," 
as  so  used,  should  be  construed  as  mean- 
ing ''kindred,"  and  that  under  such  pro- 
vision, where  an  Indian  woman,  whose 
parents  were  dead,  died  unmarried  and 
without  issue,  but  leaving  a  half-brother, 
he  inherited  her  land,  to  the  exclusion  of 
her  uncles  and  cousins.  Finley  v.  Abner, 
(CCA.  1904)  129  Fed.  734,  64  C  C  A. 
262. 

Minnesota. —  Under  this  Act  where  the 
allottee  of  land  in  Minnesota  dies  after 
his  trust  patent  has  issued,  his  allotment 
descends  to  his  heirs,  as  provided  by  the 
laws  of  that  state,  to  be  ascertained  by 
the  probate  court  of  the  county  in  which 
the  lands  are  located.  U.  S.  v.  rark  Land 
Co.,  (1911)  188  Fed.  383. 

Washington. — Under  the  laws  of  descent 
of  Washington  which  by  this  section  are 
made  applicafolo  to  allotted  and  patented 
Indian  lands  therein,  the  estate  of  a  Puy- 
allup  Indian,  allotted  lands  under  a  patent 
from  the  United  States  which  contained 
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restrictions  on   alienation,   and  provided  v,  U.  8.,    (C.  C.  A.  8th  Cir.   1911)    190 

for  forfeiture  upon  neglect  to  till  the  soil  Fed.  289,   111   C.  C.  A.  254;   Vachon  v, 

or  on  return  to  a  nomadic  life,  was  an  Nichols-Chisholm  Lumber  Ck>.,  (1913)  126 

inheritable    estate   in    the    lands    on   his  Minn.  303,  144  N.  W.  223,  148  N.  W.  288; 

death   in   1888.     Little  Bill  i?.   Swanson,  Chase  v.  Doartater,  (1911)    147  Wis.  681, 

(1911)   64  Wash.  650,  117  Pac.  481.  132  N.  W.  904. 
This  section  is  cited  generally  in  Leecy 

Sec.  6.  [Citisenship  rights  to  allottees  on  issue  of  fee  simple  title  — 
restrictions  removed — jurisdiction  in  trust  patents  continued  —  Indian 
Territory  not  included.]  That  at  the  expiration  of  the  trust  period  and 
When  the  lands  have  been  conveyed  to  the  Indians  by  patent  in  fee,  as  pro- 
vided in  section  five  of  this  Act,  then  each  and  every  allottee  shall  have  the 
benefit  of  and  be  subject  to  the  laws,  both  civil  and  criminal,  of  the  State 
or  Territory  in  which  they  may  reside;  and  no  Territory  shall  pass  or 
enforce  any  law  denying  any  such  Indian  within  its  jurisdiction  the  equal 
protection  of  the  law.  And  every  Indian  born  within  the  territorial  limits 
of  the  United  States  to  whom  allotments  shall  have  been  made  and  who  has 
received  a  patent  in  fee  simple  under  the  provisions  of  this  Act,  or  under 
any  law  or  treaty,  and  every  Indian  bom  within  the  territorial  limits  of 
the  United  States  who  has  voluntarily  taken  up  within  said  limits  his  resi- 
dence, separate  and  apart  from  any  tribe  of  Indians  therein,'  and  has 
adopted  the  habits  of  civilized  life,  is  hereby  declared  to  be  a  citizen  of 
the  United  States,  and  is  entitled  to  all  the  rights,  privileges,  and  immuni- 
ties of  such  citizens,  whether  said  Indian  has  been  or  not,  by  bi^h  or  other- 
wise, a  member  of  any  tribe  of  Indians  within  the  territorial  limits  of  the 
United  States  without  in  any  manner  impairing  or  otherwise  affecting 
the  right  of  any  such  Indian  to  tribal  or  other  property :  Provided,  That 
the  Secretary  of  the  Interior  may,  in  his  discretion,  and  he  is  hereby  author- 
ized, whenever  he  shall  be  satisfied  that  any  Indian  allottee  is  competent 
and  capable  of  managing  his  or  her  affairs  at  any  time  to  cause  to  be  issued 
to  such  allottee  a  patent  in  fee  simple,  and  thereafter  all  restrictions  as  to 
sale,  incumbrance,  or  taxation  of  said  land  shall  be  removed  and  said  land 
shall  not  be  liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the 
issuing  of  such  patent :  Provided  further,  That  until  the  issuance  of  fee- 
simple  patents  all  allottees  to  whom  trust  patents  shall  hereafter  be  issued 
shall  be  subject  to  the  exclusive  jurisdiction  of  the  United  States :  And 
provided  further.  That  the  provisions  of  this  Act  shall  not  extend  to  any 
Indians  in  the  Indian  Territory.  That  hereafter  when  an  allotment  of  land 
is  made  to  any  Indian,  and  any  such  Indian  dies  before  the  expiration  of 
the  trust  period,  said  allotment  shall  be  cancelled  and  the  land  shall  revert 
to  the  United  States,  and  the  Secretary  of  the  Interior  shall  ascertain  the 
legal  heirs  of  such  Indian,  and  shall  cause  to  be  issued  to  said  heirs  and  in 
their  names,  a  patent  in  fee  simple  for  said  land,  or  he  may  cause  the  land 
to  be  sold  as  provided  by  law  and  issue  a  patent  therefor  to  the  purchaser 
or  purchasers,  and  pay  the  net  proceeds  to  the  heirs,  or  their  legal  represen- 
tatives, of  such  deceased  Indian.  The  action  of  the  Secretary  of  the  Interior 
in  determining  the  legal  heirs  of  any  deceased  Indian,  as  provided  herein, 
shall  in  all  respects  be  conclusive  and  final.  [24  Stat.  L.  390,  as  amended 
by  31  Stat.  L.  1447,  34  Stat.  L.  182.] 

This  section  was  amended  to  read  as  above  given  by  the  Burke  Act  of  May  8,  1906, 
ch.  2348.    Prior  to  its  amendment  by  the  last  cited  Act  it  was  as  follows: 

''  Sec.  6.  That  upon  the  completion  of  said  allotments  and  the  patenting  of  the  lands 
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to  said  allottees,  each  and  every  member  of  the  respective  bands  or  tribes  of  Indians  tp 
whom  allotments  have  been  made  shall  have  the  benefit  of  and  be  subject  to-  the  laws, 
both  civil  and  criminal,  of  the  State  or  Territory  in  which  they  may  reside;  and  nq 
Territory  shall  pass  or  enforce  any  law  denying  any  such  Indian  within  its  jurisdiction 
the  equal  protection  of  the  law.  And  every  Indian  born  within  the  territorial  limits  of 
the  United  States  to  whom  allotments  shall  have  been  made  under  the  provisions  of  this 
act,  or  under  any  law  or  treaty,  and  every  Indian  born  within  the  territorial  limits  ot 
the  United  States  who  has  voluntarily  taken  up,  within  said  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits  of; 
eivilized  life,  and  every  Indian  in  Indian  Territory  is  hereby  declared  to  be  a  citizen 
of  the  United  States,  and  is  entitled  to  all  the  rights,  privileges,  and  immunities  of. 
such  citizens,  whether  said  Indian  has  been  or  not,  by  birth  or  otherwise,  a  member 
of  any  tribe  of  Indians  within  the  territorial  limits  of  the  United  States  without  in 
any  manner  impairing  or  otherwise  affecting  the  right  of  any  such  Indian  to  tribal  or 
other  property."     124  Stat,  L.  S90.] 

It  was  first  amended  by  the  Act  of  March  3,  1901,  ch.  868,  31  Stat.  L.  1447,  which 
inserted  in  the  last  sentence,  between  the  words  "  civilized  life "  and  "  is  }iereby 
declared  to  be  a  citizen,"  the  words  **  and  every  Indian  in  Indian  Territory,"  and  was 
subsequently  amended  by  said  Act  of  May  8,  1006,  ch.  2348,  to  read  as  given  in  the 
text.  .;     ,» 

The  above  section  6  in  the  text  apparently  wholly  supersedes  R.  S.  sec.  23 12^  which 
read  as  follows: 

"  Sec.  2312.  Whenever  any  of  the  chiefs,  warriors,  or  heads  of  families  of  the  tribes 
mentioned  in  section  twenty-three  hundred  and  ten,  having  filed  with  the  clerk  of  thq 
District  Court  of  the  United  States  a  declaration  of  his  intention  to  become  a  citizen 
of  the  United  States,  and  to  dissolve  all  relations  with  any  Indian  tribe,  two  years 
previous  thereto,  appears  in  such  court,  and  proves  to  the  satisfaction  thereof,  by  the^ 
testimony  of  two  citizens,  that  for  five  years  last  past  he  has  adopted  the  habits  of. 
civilized  life;  that  he  has  maintained  himself  and  family  by  his  own  industry;  thati 
he  reads  and  speaks  the  English  language;  that  he  is  well  disposed  to  become  a  peace-^ 
able  and  orderly  citizen ;  and  that  he  has  sufficient  capacity  to  manage  his  own  affairs ; 
the  court  may  enter  a  decree  admitting  him  to  all  the  rights  of  a  citizen  of  the  United 
States,  and  thenceforth  he  shall  be  no  longer  held  or  treated  as  a  member  of  any 
Indian  tribe,  but  shall  be  entitled  to  all  the  rights  and  privileges,  and  be  subject  to  all 
the  duties  and  liabilities  to  taxation  of  other  citizens  of  the  United  States.  But, 
nothine  herein  contained  shall  be  construed  to  deprive  such  chiefs,  warriors,  or  heada 
of  families  of  annuities  to  which  they  are  or  may  be  entitled."  Act  of  March.  3,  1863, 
ch.  127,  13  Stat.  L.  662. 

The  Indians  mentioned  in  R.  S.  sec.  2310,  to  which  the  above  section  2312  refers,  are 
"  each  of  the  chiefs,  warriors,  and  heads  of  families  of  the  Stockbridge  Munsee  tribea. 
of  Indians,  residing  in  the  county  of  Shawana,  State  of  Wisconsin." 

The  last  provision  of  the  foregoing  section  6,  relating  to  the  disposition  of  the  land' 
of  a  deceas^  allottee,  was  superseded  by  the  Act  of  May  29,  1908,  ch.  216,  §  1,  infrdf, 
p.  85U 

The  purpose  of  this  section  is  to  grant  Acquirement  of  citizenship. —  The  only 

the  personal  rights  of  citizenship  and  the  way  to  citizenship  for  an  Indian,  it  would 

protection  of  the  laws  not  only  to  those  seem  is   in   complying  with  the  require- 

Indians  who  might  receive  patents  under  ment  of  this  Act.     In  re  Burton,   (1900) 

the  Act  of  Feb.  8,  1887,  but  also  to  those  1  Alaska  HI. 

who  might  have  received  or  might  be  en-  Who  become  citizens. —  When  lands  com* 
titled  to  receive  them  "  under  any  law  or  posing  an  Indian  reservation  have  been 
treaty,"  and  consequently  the  fifty-seven  allotted  and  patented  in  severalty  among 
Kickapoo  Indians  who,  prior  to  the  pas-  the  members  of  the  band  or  tribe  of  In- 
sage  of  that  Act,  had  obtained  allotments  dians  occupying  such  lands,  each  and' 
under  the  treaty  of  1862,  art.  2,  are  every  allottee  becomes  a  citizen  of  the 
entitled  to  the  benefits  of  the  Act  of  state  wherein  such  reservation  is  located, 
1887,  having  taken  the  oath  and  furnished  and  subject  to  the  laws  thereof.  Moore  v, 
the  proof  required  by  the  third  article  of  Nah-con-be,  (1905)  72  Kan.  169,  83  Pac. 
the  treaty  of   1862,  and  having  received  400. 

their  patents.     (1889)   19  Op.  Atty.-Gen.  Citizenship  accorded  to  Indians. — By  the 

256.  provisions  of  the  Act  of  Congress  approved 

Authority  of  Congress  to  confer  citizen-  Feb.  8,  1887    (chapter  119,  24  Stat.  388, 

ship. — "  It  was  undoubtedly  competent  for  390),  all  Indians  born  within  the  terri- 

Congress  to  thus  confer  upon  Indians  the  torial  limits  of  the  United  States,  to  whom 

privileges  of  citizenship."   People  v.  Bray,  allotments  of  land  in  severalty  had  been 

(1894)  105  Cal.  344,  38  Pac.  731,  27  L.  R.  made  under  the  provisions  of  said  Act,  or 

A.  168,  citing  Elk  t?.  Wilkins,  (1884)   112  other  law  or  treaty,  and  all  Indians,  born 

V.  S.  95,  5  S.  Ct.  41,  28  U.  S.   (L.  ed.)  as  aforesaid,  who  had  voluntarily  taken 

643»  up  their  residence  in  the  United  States 
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separate  and  apart  from  any  tribe  of  In- 
dians therein,  and  adopted  the  habits  of 
civilized  life,  were  made  citizens  of  the 
United  States,  and  such  Indians  residing 
in  Nebraska  were  citizens  thereof.  Kitto 
r.  State,  (1915)  98  Neb.  164,  152  N.  W. 
380,  L.  R.  A.  1916F  687. 

When  citizenship  attaches. — An  Indian 
sllottee  on  the  receipt  of  his  first  patent 
must  be  deemed  within  the  provision  of 
section  6  that,  "upon  the  completion  of 
said  allotments  ana  the  patenting  of  the 
lands  to  said  allottees,"  each  allottee  shall 
have  the  benefits  of,  and  be  subject  to,  the 
laws  of  the.  state  where  he  resides,  in 
view  of  the  further  grant  of  citizenship 
which  that  section  extends  to  every  af- 
lott«e,  and  of  the  fact  that  the  issue  of 
the  final  patent  provided  for  by  section  5 
was  to  be  delayed  for  twenty-five  years, 
when  it  was  to  be  issued  to  the  first 
patentee  or  his  heirs.  Matter  of  Heff, 
(1905)  197  U.  S.  488,  25  S.  Ct.  606,  49 
U.  S.   (I/,  ed.)   848. 

The  issuance  of  a  patent  to  an  Indian 
to  whom  lands  have  been  allotted  under 
this  Act  is  not  essential  to  his  complete 
citizenship.  When  one  who  possesses  the 
statutory  qualifications  accepts  the  lands 
allotted  and  complies  with  the  law  in 
other  respects,  he  becomes  entitled  to  a 
patent  to  his  land  and  his  citizenship  at- 
taches. Accordingly,  the  Indians  of  Win- 
nebago and  Perry  precincts  in  Thurston 
county,  Nebraska,  as  well  as  those  to 
whom  patents  had  issued,  were  qualified 
electors  and  entitled  to  vote  at  the  elec- 
tion of  Nov.  3,  1891.  State  v.  Norris, 
(1893)  37  Neb.  299,  55  N.  W.  1086.  See 
also  Hankey  v.  Bowman.  (1901)  82  Minn. 
328,  84  N.  W.  1002. 

Effect  of  granting  citizenship.— The 
grant  of  citizenship  to  the  Indians  was 
intended  for  their  protection,  and  was  not 
a  renunciation  by  the  United  States  of 
the  authority  which  it  had  always  exer- 
cised to  adopt  such  measures  as  in  its 
judgment  were  wise  for  the  protection  of 
the  Indian  in  his  rights.  U.  S.  v,  Allen, 
(1910)    179  Fed.  13,  103  C.  C.  A.  1. 

Effect  on  laws  of  descent. —  Under  the 
various  provisions  of  this  Act  providing 
for  the  allotment  of  Indian  lands,  the 
laws  of  descent  of  the  state  apply  to  these 
lands.  Ouyatt  v.  Kautz,  (1905)  41  Wash. 
115,  83  Pac.  9. 

Effect  on  electoral  franchise. —  To  en- 
title an  Indian  to  vote  in  the  state  of 
Nebraska  by  virtue  of  his  citizenship 
under  the  Act  of  Feb.  8,  1887,  it  was  held 
prior  to  the  amendment  of  May  8,  1906, 
that  it  must  be  shown  that  the  Indian 
offering  to  vote  was  born  within  the  terri- 
torial limits  of  the  United  States,  and 
that  an  allotment  of  land  has,  in  fact, 
been  made  to. such  Indian  by  the  govern- 
ment of  the  United  States  in  pursuance 
of  said  Act,  or  of  like  authority  of  law  or 
treaty   of   the   United   States.     State   v. 


Frazier,    (1890)    28  Neb.  438,  44  N.  W. 
471. 

Federal  control  of  proceeds  of  land  after 
citisenship. — ^A  patent  issned  to  an  Indian 
allottee,  pursuant  to  the  treaty  of  Sept. 
30,  1854,  authorizing  tiie  President  to 
assign  land  to  Indians  with  such  re- 
strictions on  the  power  of  alienation  as  he 
may  impose,  stipulated  that  neither  he 
nor  his  heirs  should  sell  the  tract  without 
the  consent  of  the  President.  Regulations 
approved  by  the  President  provided  that 
the  proceeds  of  timber  taken  from  allotted 
lands  should  be  deposited  in  a  national 
bank  subject  to  check  of  the  Indian 
owner  of  the  allotment,  countersigned  by 
the  Indian  agent.  It  has  been  held  that, 
though  an  allottee  becomes  a  citizen 
under  this  section,  his  power  to  dispose 
of  the  proceeds  received  from  the  sale  of 
his  timber  is  subject  to  the  approval  of 
the  Indian  agent.  Tomkins  v.  Campbell, 
(1906)  129  Wis.  93,  108  N.  W.  216. 

Taxation. —  Land  allotted  under  an  In- 
dian treaty  which  exempts  such  land  from 
levy,  sale,  or  forfeiture  until  the  state  leg- 
islature shall,  with  the  consent  of  Con- 
gress, remove  the  restriction,  can  no  longer 
escape  taxation  after  the  Indian  patentee 
has  become  a  citizen  under  this  section, 
which  in  addition  to  the  grant  of  citizen- 
ship provides  that  Indians  to  whom  allot- 
ments have  been  made  shall  have  the  bene- 
fit of,  and  be  subject  to,  the  laws,  both 
civil  and  criminal,  of  the  state  or  terri- 
tory in  which  they  may  reside,  and  the 
ten  years  during  which  Congress,  by  the 
Act  of  March  3,  1893,  27  Stat.  L.  612, 
633,  ch.  209,  postponed  the  operation  of 
the  provision  of  Wash.  Laws  1889,  1890, 
p.  499,  granting  the  power  of  alienation 
"in  like  manner  and  with  like  effect  as 
any  other  person  may  do  under  the  laws 
of  the  United  States  and  of  this  state,"^ 
and  removing  all  restrictions  in  reference 
thereto,  have  expired.  Groudy  r.  Meath, 
(1906)  203  U.  S.  146,  27  S.  Ct.  48,  61 
U.  S.  (L.  ed.)  130,  afflrming  (1905)  38 
Wash.  126,  80  Pac.  295. 

An  Indian  who  has  lived  since,  and  for 
a  long  time  prior  to,  the  passage  of  the 
Act  of  Feb.  8,  1887,  separate  and  apart 
from  any  tribe,  and  after  the  manner  of 
a  civilized  white  citizen,  is  not  an  Indian 
within  the  meaning  of  the  above  section 
and  is  not  entitled  to  hold  his  lands 
exempt  from  taxation  by  virtue  cf  the 
Act  of  July  13,  1787,  art.  3,  providing 
that  the  lands  and  property  of  Indians 
shall  never  be  taken  from  them  without 
their  consent.  Miami  County  t?.  Qod- 
froy,  (1901)  27  Ind.  App.  610,  60  N.  E. 
177. 

Reservation  not  revoked. —  The  citizen- 
ship conferred  by  the  Act  does  not  eman- 
cipate the  Indians  from  all  control,  or 
abolish  the  reservation.  "  Some  of  the 
restraints  of  a  reservation  may  be  incon- 
sistent with  the  rights  of  citizens;  the 
advantages  of  a  reservation  are  not;"  and 
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if,  to  secure  the  latter  to  the  Indiaiu, 
others  not  Indians  are  excluded,  it  is  not 
clear  what  right  they  (the  Indians)  have 
to  complain.  Eells  v.  Ross,  (1894)  64 
Fed.  419;  U.  S.  v,  Ploumoy  Live-Stock, 
etc;,  Co.,  (1896)  71  Fed.  576.  See  also 
State  V.  Columbia  George,  (1901)  39  Ore. 
127,  65  Pac.  604;  Frazee  v.  Spokane 
County,  (1902)  29  Wash.  278,  69  Pae. 
779. 

Government  control  of  liquor  traffic  not 
disturbed. —  This  section  does  not  deprive 
the  government  of  its  power  to  regulate 
commerce  witth  Indians  situated  as  re- 
ferred to  therein,  to  protect  them,  as  its 
wards,  against  their  appetites,  passions, 
and  incompetence;  and  laws  making  the 
selling  of  spirituous  liquors  to  such 
Indians  pimishable  by  fine  or  imprison- 
ment are  passed  in  the  proper  exercise  of 
that  power.  Farrell  v,  U.  S.,  (C.  C.  A. 
1901)  110  Fed.  942,  49  C.  C.  A.  183; 
SUte  V,  Wise,  (1897)  70  Minn.  99,  72 
N.  W.  843.  See  further  the  notes  under 
section  1  of  the  Act  of  Jan.  30,  1897,  ch. 
109,  infra,  p.  919. 

Introducing  intoxicating  liquor. —  The 
introduction  of  intoxicating  liquor  upon 
an  Indian  allotment  made  under  the  Act 
of  Feb.  8,  1887,  ch.  119,  prior  to  its 
amendment  by  the  Burke  Act  of  May  8, 
1906,  ch.  2348,  constituted  a  crime  under 
the  federal  statute,  R.  S.  sec.  2139  as 
amended  by  Act  of  Jan.  30,  1897,  ch.  109, 
infra,  p.  919.  U.  S.  v.  Sutton,  (lCk)9)  215 
U.  S.  291,  30  8.  Ct.  116,  54  U.  S-  (L.  ed.) 
200,  reversing  (£.  D.  Wash.  1908)  165 
Fed.  253. 

Cutting  of  timber. —  The  unlawful  cut- 
ting of  timber  bv  an  Indian,  upon  the 
land  which  he  holds  in  severalty,  is  not 
an  offense  punishable  under  the  Act  of 
Congress  of  the  4th  of  June,  1888,  making 
it  unlawful  to  cut  timber  upon  "  lands 
belonging  to  or  occupied  by  any  tribe  of 
Indians  under  authority  of  the  United 
States."     (1888)  19  Op.  Atty.-Gen.  183. 

Authority  to  sue. —  Indians  to  whom 
lands  have  been  allotted  under  this  sec- 
tion are  given,  among  their  other  rights, 
privileges,  and  immunities,  the  right  to 
sue  in  the  proper  forum.  The  government 
itself  may  sue  when  necessary  for  the 
protection  of  the  rights  of  Indians,  but 
an  Indian  agent  has  no  authority  to  do 
so.    In  re  Celestine,  (1902)   114  Fed.  551. 

The  right  to  brin|^  and  defend  actions 
in  the  state  courts  is  conferred  upon  In- 
dians who  com^y  with  the  provisions 
of  this  Act.  Wa-La-Note-Tke-Tynin  v. 
Carter,  (1898)  6  Idaho  85,  53  Pac.  106. 
See  also  Bird  v.  Winyer,  (1901)  24  Wash. 
269,  64  Pac.  178. 

In  Hatch  r.  Ferguson,  (1893)  57  Fed. 
959,  it  was  held  that  an  Indian  woman 
who  marriea  a  white  man  and  voluntarily 
took  a  residence  apart  from  the  tribe  to 
which  she  belonged  became  entitled  to  the 
same  rights  as  other  female  citizens,  and 
after  the  death  of  her  husband  was  en- 


titled to  sue  in  the  federal  courts  a 
citizen  of  another  state. 

In  Bem-Way-Bin-Ness  V,  Eshelby, 
(1902)  87  Minn.  108,  91  N.  W.  291,  it 
was  held  that  a  tribal  Indian,  whether  a 
citixen  under  the  above  section  or  not, 
may  maintain  an  action  in  the  courts  of 
the  state  of  Minnesota  to  redress  any 
wrong  committed  outside  the  limits  of 
his  reservation  against  his  person  or 
property. 

Restraint  on  aUenation  not  inconsistent 
with  citisenahip. —  Prior  to  the  amend- 
ment of  May  8,  1906,  giving  the  Secretary 
of  the  Interior  discretionary  power  to 
cause  to  be  issued  a  patent  in  fee  simple, 
after  which  all  restrictions  on  alienation 
were  removed,  it  was  held  that  the  re- 
straint on  alienation  of  the  lands  allotted 
in  severalty  was  not  inconsistent  with  the 
citizenship  conferred  in  the  section.  Beck 
V.  Floumoy  Live-Stock,  etc;,  Co.,  (C.  C. 
A.  1894)  65  Fed.  30,  27  U.  S.  App.  618, 
12  C.  C.  A.  497;  U.  S.  v.  Flournoy  Live- 
stock, etc.,  Co.,  (1895)  69  Fed.  886; 
U.  S.  V,  Flournoy  Live-Stock,   etc.,  Co., 

(1896)  71  Fed.  576;  Frazee  v.  Spokane 
County,  (1902)  29  Wash.  278,  69  Pac. 
779.  See  also  Jones  r.  Meehan,  (1899) 
175  U.  S.  1,  20  S.  Ct.  1,  44  U.  S.  (L.  ed.) 
49,  holding  that,  while  citizenship  as  con-  . 
f erred  in  uie  above  section  does  not  enable 
Indians  to  alienate  lands  which  before 
were  not  alienable,  it  certainly  does  not 
take  away  a  power  of  alienation  conferred 
by  the  treaty  under  which  the  allotment 
was  made. 

Application  to  tribal  Indians.— This 
section  has  no  application  to  a  tribe  of 
Indians,  as  the  Eastern  Band  of  (]3iero- 
kees  of  North  Carolina,  but  is  intended  to 
cover  the  case  of  the  individual  Indian 
who  has  taken  up  his  residence  separate 
and  apart  from  his  tribe,  and  has  adopted 
the  habits  of  civilized  life.    U.  S.  v.  Boyd, 

(1897)  83  Fed.  547. 

Applicable  to  Alaska. —  Two  classes  of 
Indians  bom  within  the  territorial  limits 
of  the  United  States  are  declared  to  be 
citizens  thereof,  namely,  Indians  who  have 
received  allotments  under  any  act  or 
treaty,  and  Indians  who  have  severed 
their  tribal  relations  by  taking  up  their 
residence  separate  and  apart  from  any 
tribe,  and  have  adopted  the  habits  of 
civilization.  The  Act  is  so  specific  and 
far-reaching  in  its  scope  that  it  must  be 
held  to  be  general  in  its  purpose  and 
intendment,  and  to  apply  to  every  Indian 
within  the  territorial  limits  of  the  United 
States.  Being  such,  ^.  S.  sec.  1891  (title 
Tebbitobies)  makes  it  applicable  in 
Alaska;  it  being  organized  territory. 
Nagle  V.  U.  S.,  (C.  0.  A.  »th  Cir.  1911) 
191  Fed.  141,  111  C.  C.  A.  621. 

Under  this  Act  those  Indians  or  half- 
breeds  in  Alaska  who  have  voluntarily 
taken  up  their  residence  separate  and 
apart  from  any  tribe  of  Indiana,  and  have 
adopted  the  habits  of  civilized  life,  become 
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thereby  citizens  of  the  United  States  by 
naturalization.  In  ire  Minook,  (1904)  2 
Alaska  200. 

The  Puyallup  Indians,  by  virtue  of  pat- 
ents issued  to  them  Dec.  26,  1854,  to  cer- 
tain lands  of  the  Puyallup  reservation, 
Washington  Territory,  and  by  reason  of 
the  citizenship  conferred  by  the  above  sec- 
tion prior  to  its  amendment,  were  held  to 
be  the  owners  in  fee  of  the  said  lands  and 
could  permit  the  building  of  a  railroad 
upon  the  same,  and  the  government  had  no 
authority  to  interfere.  Ross  v.  Eells, 
(1893)  56  Fed.  855.  See  also  U.  S.  v. 
Kopp,   (1901)    110  Fed.  160. 

Jurisdiction  of  state  courts. —  The  pro- 
vision in  this  section  and  other  sections 
of  this  Act,  providing  for  the  allotting 
of  lands  constituting  an  Indian  reserva- 
tion to  the  Indians  in  severalty,  and  the 
issuing  of  patents  to  the  allottees  there- 
for, and  further  providing  that,  upon  the 
completion  of  said  allotments  and  the 
issuing  of  patents  to  each  of  the  allottees 
constituting  the  tribe,  each  allottee  shall 
have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  state 
in  which  he  may  reside,  upon  completion 
of  the  allotments  and  the  issuing  of  pat- 
ents to  each  of  the  allottees,  confers  juris- 
diction on  the  state  courts  to  try  and 
punish  an  allottee  for  any  violation  of 
the  laws  of  the  state,  though  the  offense 
committed  be  one  against  the  person  or 
property  of  an  Indian  or  other  person 
within  the  limits  of  an  Indian  reserva- 
tion. Exp.  Savage,  (1908)  158  Fed.  205; 
In  re  Now-ge-zhuck,  (1904)  69  Kan.  410, 
76  Pac.  877. 

After  public  land  has  been  allotted  to 
an  Indian  under  this  Act  he  is  not  subject 
to  prosecution  for  violating  Act  of  Jan. 
15,  1897,  ch.  29,  §  6,  29  Stat.  L.  487 
(which  was  embodied  in  Penal  Laws, 
section  328;  see  Penal  Laws),  prohibit- 
ing the  commission  of  rape  within  the 
limits  of  an  Indian  reservation,  but  which 
contains  no  express  provision  that  it 
should  be  applicable  to  Indians  residing 
on  allotted  lands,  but  is  subject  to  the 
laws  of  the  state  in  which  the  crime  was 
alleged  to  have  been  committed.  U.  S.  v, 
Kiya,  (1903)  126  Fed.  879.  Upon  the 
completion  of  allotments  made  and   the 


patenting  of  the  lands  ta  the  allottees  by 
trust  patents,  each  and  every  member  of 
the  respective  bands  or  tribal  of  Indians 
to  whom  allotments  are  made  "  shall  have 
the  benefit  of  and  be  subject  to  the  laws, 
both  civil  and  criminal,  of  the  state  or 
territory  in  which  they  may  reside;"  and 
the  state  courts  accordingly  have  juris- 
diction to  try  an  Indian  for  any  public 
offense,  except  the  introduction  of  liquor 
into  the  Indian  country,  where  such  In- 
dian has  taken  an  allotment.  State  v, 
Lott,  (1912)  21  Idaho  646,  123  Pac.  491. 

The  language  that  such  Indians  *'  should 
be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  in 
which  they  reside,"  is  as  plain  and  com- 
prehensive as  it  could  well  be  made.  It 
could  not  have  been  the  intention  of  Con- 
gress to  render  these  Indians  subject  gen- 
erally to  the  criminal  laws  both  of  the 
state  and  the  nation.  The  language 
quoted  plainly  makes  them  amenable  to 
the  criminal  laws  of  the  state,  and  thereby 
removes  them  from  the  plane  of  national 
penal  legislation,  unless  such  legislation 
is  by  express  provision  in  particular  cases 
made  applicable  to  them.  State  r.  Nim- 
rod,  (1912)  30  S.  D.  239,  138  N.  W.  377. 

The  jurisdiction  of  federal  courta  over 
crimes  committed  by  Indians  on  Indian 
reservations  is  not  abandoned  by  the  dec- 
laration in  this  section  that  the  Indiana 
to  whom  lands  have  been  allotted  shall 
be  subject  to  the  laws  of  the  state  in 
which  thev  reside.  In  re  Blackbird, 
(1895)  66  Fed.  541;  State  v,  Columbia 
George,   (1901)   39  Ore.  127,  65  Pac.  604. 

The  state  courts,  however,  have  juris- 
diction of  crimes  committed  bv  persons 
other  than  Indians  on  Indian  reservations. 
Draper  r.  U.  S.,  (1896)  164  U.  S.  240,  17 
S.  Ct.  107,  41  U.  S.   (L.  ed.)  419. 

Restrictions  upon  alienation  contained 
in  patents  issued  to  Indian  allottees  of 
lands  in  severalty,  as  required  by  differ- 
ent Acts  of  Congress,  Were  not  repealed 
by  this  section.  Nelson  v,  John,  0^06) 
43  Wash.  483,  86  Pac.  491. 

This  amendment  is  not  retroactive  in 
its  effect.  State  v.  Lott,  (1912)  21  Idaho 
646,  123  Pac.  491. 

The  Act  is  cited  in  Chase  v.  Doxtater, 
(1911)   147  Wis.  681,  132  N.  W.  904. 


Sec.  7.  [Secretary  of  Interior  to  prescribe  rules  for  use  of  waters  for 
irrigation.]  That  in  cases  where  the  use  of  water  for  irrigation  is  necessary 
to  render  the  lands  within  any  Indian  reservation  available  for  agricultural 
purposes,  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to 
prescribe  such  rules  and  regulations  as  he  may  deem  necessary  to  secure  a 
just  and  equal  distribution  thereof  among  the  Indians  residing  upon  any 
such  reservations;  and  no  other  appropriation  or  grant  of  water  by  any 
riparian  proprietor  shall  be  authorized  or  permitted  to  the  damage  of  any 
other  riparian  proprietor.     [24  Stai.  L.  390.] 

See  the  provisions  of  the  Act  of  March  3,  1909,  ch.  263,  infra,  p.  853, 


INDIANS  835 

Sec.  8.  [Act  not  to  extend  to  lands  of  certain  tribes.]  That  the  pro- 
vision of  this  act  shall  not  extend  to  the  territory  occupied  by  the  Cherokees, 
Creeks,  Choctaws,  Chickasaws,  Seminoles,  and  Osage,  Miamies  and  Peorias, 
and  Sacs  and  Foxes,  in  the  Indian  Territory,  nor  to  any  of  the  reservations 
of  the  Seneca  Nation  of  New  York  Indians  in  the  State  of  New  York,  nor 
to  that  strip  of  territory  in  the  State  of  Nebraska  adjoining  the  Sioux 
Nation  on  the  south  added  by  executive  order.    [24  Stat.  L,  391.] 

The  provisions  of  this  Act  are  extended  to  the  Wea,  Peoria,  Kaskaskia,  Piankeshaw, 
and  Western  Miami  tribes  by  Act  of  March  2,  1889,  ch.  422.  25  Stat.  L.  1013.  Compilers' 
note,  1  Supp.  R.  8,  536.    This  Act  is  given  infra,    p.  836. 

Sec.  9.  [Appropriation  for  surveys.]  That  for  the  purpose  of  making 
the  surveys  and  resurveys  mentioned  in  section  two  of  this  act,  there  be, 
and  hereby  is,  appropriated,  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  the  sum  of  one  hundred  thousand  dollars,  to  be  repaid 
proportionately  out  of  the  proceeds  of  the  sales  of  such  land  as  may  be 
acquired  from  the  Indians  under  the  provisions  of  this  act.  [24  Stat.  L. 
391.] 

Appropriations  for  surveys,  etc.,  under  the  Act  are  made  annually.  The  current 
appropriations  are  contained  in  the  Act  of  Aug.  1,  1914,  ch.  222,  38  Stat.  L.  582. 

Erroneous  reference  —  intention  of  law-  makers  that  the  costs  of  these  surveys 
makers  to  be  given  effect. —  The  reference  should  be  paid  by  the  appropriation  con- 
in  this  section  to  section  2  of  this  Act  is  tained  in  the  above  section,  the  law  will 
erroneous,  the  surveys  and  resurveys  al-  be  so  construed  as  to  carry  out  that  in- 
luded  to  being  mentioned  in  section  1,  but  tention.  (1887)  18  Op.  Atty.-Gen.  593. 
since  it  is  the  plain  intention  of  the  law- 

Sec.  10.  [Bights  of  way  for  railroads,  etc.,  not  affected.]  That  nothing 
in  this  act  contained  shall  be  so  construed  as  to  affect  the  right  and  power 
of  Congress  to  grant  the  right  of  way  through  any  lands  granted  to  an 
Indian,  or  a  tribe  of  Indians,  for  railroads  or  other  highways,  or  telegraph 
lines,  for  the  public  use,  or  to  condemn  such  lands  to  public  uses,  upon  mak- 
ing just  compensation.     [24  Stat.  L.  391,] 

As  to  rights  of  way  over  Indian  lands  see  subdivision  VII  of  this  title,  infra,  p.  893. 

Sec.  11.  [Bemoval  of  Southern  Utes  not  affected  by  act.]  That  nothing 
in  this  act  shall  be  so  construed  as  to  prevent  the  removal  of  the  Southern 
Ute  Indians  from  their  present  reservation  in  Southwestern  Colorado  to  a 
new  reservation  by  and  with  the  consent  of  a  majority  of  the  adult  male 
members  of  said  tribe.    [24  Stat.  L.  391.] 


An  act  authorizing  the  Secretary  of  the  Interior  to  accept  the  surrender 
of  and  cancel  land  patents  to  Indians  in  certain  cases. 

[Act  of  Oct.  19, 1888,  ch.  1214,  25  Stat.  L.  611.] 

[Sec.  1.]  [Acceptance  of  surrender  of  land  patents  from  Indians.] 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  accept 
the  surrender  of  and  to  cancel  patents  conveying  the  land  therein  described 
and  issued  to  the  following-named    •    •    •    Indians,    •    •    •    and  to  allot 
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and  patent  to  said  Indians,  under  the  act  of  February  eighth,  eighteen  hun- 
dred and  eighty-seven,  such  lands  as  they  would  be  thereby  entitled  to  had 
no  previous  patents  to  them  severally  been  made.    [25  Stat.  L,611.] 

Section  1  of  this  Act  is  special,  and  only  so  much  is  here  retained  as  is  necessary  to 
an  understandinff  of  section  2,  whi<^  contains  the. only  general  l^islation  in  the  Act 
The  Act  of  Feb.  8,  1887,  ch.  119,  to  which  the  text  refers,  is  set  forth  supra,  p.  821. 

Sec.  2.  [Indians  may  surrender  patents,  and  receive  allotments  in 
severalty.]  The  Secretary  of  the  Interior  is  hereby  authorized,  in  his  dis- 
cretion, and  whenever  for  good  and  sufficient  reason  he  shall  consider  it  to 
be  for  the  best  interest  of  the  Indians,  in  making  allotments  under  the 
statute  aforesaid,  to  permit  any  Indian  to  whom  a  patent  has  been  issued 
for  land  on  the  reservation  to  which  such  Indian  belongs,  under  treaty  or 
existing  law,  to  surrender  such  patent  with  formal  relinquishment  by  such 
Indian  to  the  United  States  of  all  his  or  her  right,  title,  and  interest  in  the 
land  conveyed  thereby,  properly  indorsed  thereon,  and  to  cancel  such  sur- 
rendered patent :  Provided,  That  the  Indian  so  surrendering  the  same  shall 
make  a  selection,  in  lieu  thereof,  of  other  land  and  receive  patent  therefor, 
under  the  provisions  of  the  act  of  February  eighth,  eighteen  hundred  and 
eighty-seven.    [25  Stat.  L.  612,] 

See  the  note  to  the  preceding  section  1  of  this  Act. 


[Seo.  1.]  [Provisions  of  Allotment  Act  extended  to  certain  tribes.] 

That  the  provisions  of  chapter  One  hundred  and  Nineteen  of  the  acts  of 
eighteen  hundred  and  eighty-seven,  entitled  **An  act  to  provide  for  the 
allotment  of  lands  in  severalty  to  Indians  on  the  various  reservations,  and 
to  extend  the  protection  of  the  laws  of  the  United  States  and  the  Territories 
over  the  Indians,  and  for  other  purposes,"  are  hereby  declared  to  extend 
to  and  are  made  applicable  to  the  Confederated  Wea,  Peoria,  Kaskaskia, 
and  Piankeshaw  tribes  of  Indians,  and  the  Western  Miami  tribe  of  Indians, 
now  located  in  the  northeastern  part  of  the  Indian  Territory  and  to  their 
reservation,  in  the  same  manner  and  to  the  same  extent  as  if  said  tribes  had 
not  been  excepted  from  the  provisions  of  said  act,  except  as  to  section  six 
of  said  act,  and  as  otherwise  hereinafter  provided.  •  •  •  [25  Stat.  L. 
1013.] 

This  was  a  part  of  an  Act  of  March  2,  1889,  ch.  422,  entitled  ''An  Act  to  provide 
for  allotment  of  land  in  severalty  to  United  Peorias  and  Miamiea  in  Indian  Territory, 
and  for  other  purposes." 

The  remaining  portions  of  the  section  and  the  other  sections  of  this  Act,  making 
various  allotments,  are  omitted  as  special  only. 

The  Act  of  Feb.  8,  1887,  ch.  119,  mentioned  in  the  text,  is  given  auprck,  p.  821. 


An  act  to  amend  and  further  extend  the  benefits  of  the  act  i^proTed 
February  eighth,  eighteen  hundred  and  eighty-seven,  entitled  "An 
act  to  provide  for  the  allotment  of  land  in  severalty  to  Indians  on 
the  various  reservations,  and  to  extend  the  protection  of  the  laws  of 
the  United  States  over  the  Indians,  and  for  other  purposes." 

[Act  of  Feb.  28,  1891,  ch.  383,  26  Stat.  L.  794.] 

Seo.  2.  [Existing  allotments  in  certain  cases  to  be  augmented  —  no 
existing  approved  allotment  to  be  reduced.]    That  where  allotments  have 
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been  made  in  whole  or  in  part  upon  any  reservation  under  the  provisions 
of  said  act  of  February  eighth,  eighteen  hundred  and  eighty-seven,  and  the 
quantity  of  land  in  such  reservation  is  sufficient  to  give  each  member  of  the 
tribe  eighty  acres,  such  allotments  shall  be  revised  and  equalized  under  the 
provisions  of  this  act :  Provided,  That  no  allotment  heretofore  approved  by 
the  Secretary  of  the  Interior  shall  be  reduced  in  quantity.  [26  Stat.  L. 
795.] 

Section  1  of  this  Act  amended  the  Act  of  Feb.  8,  1887,  oh.  119,  %  1,  9wpra,  p.  821, 
and  is  noted  under  said  section. 

Sec.  3.  [Leases  of  allotments^  when  pennitted.]  That  whenever  it  shall 
be  made  to  appear  to  the  Secretary  of  the  Interior  that,  by  reason  of  age 
or  other  disability,  any  allottee  under  the  provisions  of  said  act,  or  any 
other  act  or  treaty  can  not  personally  and  with  benefit  to  himself  occupy 
or  improve  his  allotment  or  any  part  thereof  the  same  may  be  leased  upon 
such  terms,  regulations  and  conditions  as  shall  be  prescribed  by  such  Secre- 
tary, for  a  term  not  exceeding  three  years  for  farming  or  grazing,  or  ten 
years  for  mining  purposes :  Provided,  That  where  lands  are  occupied  by 
Indians  who  have  bought  and  paid  for  the  same,  and  which  lands  are  not 
needed  for  farming  or  agricultural  purposes,  and  are  not  desired  for  indi- 
vidual allotments,  the  same  may  be  leased  by  authority  of  the  Council 
speaking  for  such  Indians,  for  a  period  not  to  exceed  five  years  for  grazing, 
OP  ten  years  for  mining  purposes  in  such  quantities  and  upon  such  terms 
and  conditions  as  the  agent  in  charge  o£  such  reservation  may  recommend, 
subject  to  the  approval  of  the  Secretary  of  the  Interior.    [26  Stat.  L.  795.] 

The  first  part  of  this  section,  down  to  the  proviso,  may  be  regarded  as  superseded 
by  the  provision  from  the  Act  of  May  31,  1900,  ch.  598,  §  1,  infra,  p.  845. 

Subsequent  provisions  relating  to  the  lease  of  surplus  tribal  lands  were  made  by  the 
Act  of  Aug.  15,  1894,  ch.  290,  §  1,  infra,  p.  841. 

Authority  of  Secretary. — For  the  non-  abrogated  only  in  the  same  manner,  for 
payment  of  rent  and  for  the  commission  the  same  reason,  and  by  the  same  tribu- 
of  waste  the  Secretary  of  the  Interior  has  nal,  as  any  other  similar  contract.  "  By 
not  power  to  cancel  and  annul  the  lease,  such  a  contract  the  lessee  secures  a  vested 
though  by  the  terms  of  the  lease  aU  the  interest,  of  which  he  can  no  more  be  de- 
parties  thereto  covenant  and  agree  that  it  prived  by  an  order  of  the  Secretary  of 
IB  made  with  the  express  proviso  that  if  the  Interior  than  he  can  be  deprived  by 
any  of  the  rent  shaU  remain  unpaid  for  such  order  of  any  other  property  lawfully 
thirty  days  after  the  same  shall  have  acquired."  Mosgrove  v.  Harper,  (1898) 
become  payable,  or  if  the  lessee  shall  com-  33  Ore.  252,  54  Pac.  187. 
mit  waste  or  suffer  it  to  be  committed  Liability  for  rent  when  approval  de- 
on  such  premises,  the  lease  shall  there-  layed.-^  By  the  terms  of  a  lease  the  lessee 
u^on  expire  at  the  option  of  the  lessors,  was  to  pay  rent  on  a  certain  date,  but  the 
with  the  approval  of  the  Secretary  of  the  statute  contains  a  provision  that  it  should 
Interior,  without  notice  or  demand,  with  not  be  valid  or  enforceable  until  it  was 
the  right  of  re-entry,  as  the  secretary  has  approved  by  the  Secretary  of  the  Interior, 
not  authority  to  adjudge  and  determine  an4  it  was  not  approved  until  four  months 
that  the  contingencies  upon  which  the  after  such  date.  If  the  lease  had  been 
lease  should  terminate  have  happened.  delivered  as  soon  as  it  was  approved,  it 
Mosgrove  v.  Harper,  (1898)  33  Ore.  262,  could  not  have  constituted  a  binding  agree- 
54  Pac.   187.  ment  between  the  parties  before  its  ap- 

Rights  of  lessee. — A  lease  can  be  made  proval    and   there    could   not   have   been 

.in  the  first  instance  only  under  certain  any  liability  upon  the  lessee  to  pay  the 

circumfltances,  and  by  the  consent  and  ap-  rent  on  the  date  named.  .Lemmon  v.  IT.  S., 

proval  of  the  Secretary  of  the  Interior,  (C.  C.  A.  1901)  106  Fed.  650,  45  C.  C.  A. 

out  after  it  has  been  executed  by  an  al-  518. 

lottee  competent  to  enter  into  such   an  The  words  "bought  and  paid  for"  are 

agreement,  and  has  been  approved,  it  be-  not  limited  to  lands  which  have  been  actu- 

comes  a  complete  contract,  binding  upon  ally  paid  for  in  cash,  or  to  lands  which 

all  the  parties,  and  can  be  canceled  or  have  been  patented  and  the  title  thereto  . 
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actually  parted  with  by  the  United  States, 
but  it  wafl  the  intention  of  Congress  that 
the  statute  and  these  words  should  apply 
to  all  lands  which  have  been  purchased 
by  the  Indians,  either  by  the  payment  of 
money,  or  exchange  or  surrender  of  the 
possession  of  other  property.  Strawberry 
Valley  Cattle  Co.  v.  Chipman, .  ( 1896 )  13 
Utah  454,  45  Pac.  348. 

Action  for  use  and  occupation. — ^An  In- 
dian may  recover,  in  an  action  for  mesne 
profits,  the  rental  value  of  lands  allotted 
to  him  by  the  United  States  government, 
from  a  person  who  has  used  and  occupied 
the  same  under  a  lease  that  is  void  be- 
cause not  sanctioned  and  approved  by  the 
officers  of  the  Interior  Department.  Phil- 
lips V.  RejTiolds,  (1907)  79  Neb.  626,  113 
K,  W.  234. 

Suit  for  breach  of  lease. —  The  United 
States  has  capacity  to  sue  to  recover  dam- 
ages for  the  breach  of  a  lease  made  by  an 
Indian  allottee  with  the  approval  of  the 
Secretary  of  the  Interior,  or  to  protect  or 
enforce  any  other  Indian  property  right 
which  remains  under  the  control  and 
supervision  of  the  secretary  or  the  Indian 
agent,  his  subordinate,  because  such  suits 
are  indispensable  to  the  protection  and 
enforcement  of  the  government  rights  of 
the  United  States  and  its  governmental 
policy  to  protect  the  property  rights  of 
the  Indians  and  to  teach  them  the  arts 
of  civilized  life.  U.  S.  v.  Gray,  (C.  C.  A. 
8th  Cir.  1912)  201  Fed.  291,  119  C.  C.  A. 
629.  See  also  U.  S.  v.  Fitzgerald,  (C.  C. 
A.  8th  Cir.  1912)  201  Fed.  296,  119 
0.   C.  A.   633. 

Approved  by  Secretary  of  Interior. — 
This  section  does  not  authorize  the  leasing 
of  the  lands  embraced  within  an  Indian 
allotment,  unless  it  is  made  to  appear  to 
the  Secretary  of  the  Interior  that  the  al- 
lottee cannot,  by  reason  of  age  or  other 
disability,  personally  and  with  benefit  to 
himself  occupy  or  improve  his  allotment 
or  any  part  thereof.  Williams  v.  Stein- 
metz,  (1906)  16  Okla.  104,  82  Pac.  986. 


The  statutory  requirement  that  leases 
made  by  Indian  allottees  of  the  Cherokee 
and  other  civilized  tribes  in  the  Indian 
Territory  should  be  subject  to  approval 
by  the  Secretary  of  the  Interior  before 
being  effective  confers  on  the  secretary 
only  the  power  of  approval  or  disapproval, 
and  gives  him  no  authority  to  initiate  or 
make  a  lease,  or  to  change  or  ignore  its 
provisions,  and  his  approval  of  an  assign- 
ment of  a  lease,  made  without  the  con- 
sent of  the  lessor,  in  direct  violation  of  its 
conditions,  does  not  validate  such  assign- 
ment. Midland  Oil  Co.  v.  Turner,  (1910) 
179  Fed.  74,  102  C.  C.  A.  368,  modifying 
(1909)   167  Fed.  646. 

Where  a  party  holds  a  lease  of  Indian 
lands  which  has  been  approved  by  the 
proper  officers  of  the  Interior  Department, 
such  lease  containing  a  provision  that  the 
party  holding  the  lease  will  not,  at  any 
time  during  the  period  for  which  the  said 
lands  and  premises  'are  leased,  sublet  the 
same  to  any  person  without  the  consent 
thereto  of  the  party  of  the  first  part  and 
the  approval  of  the  same  by  the  Secretary 
of  the  Interior,  a  subleasing  of  the  same 
without  the  consent  of  the  Secretary  of 
the  Interior  is  void,  and  convejrs  no  right 
by  such  subleasing,  and  the  sublease  can- 
not be  enforced.  The  doctrine  of  estoppel 
between  landlord  and  tenant  does  not 
apply.  Reeves  v.  Sheets,  (1906)  16  Okla. 
342,  82  Pac.  487. 

A  lease  of  an  Indian  allotment  which 
has  not  been  approved  by  the  Secretary  of 
the  Interior  is  absolutely  null  and  void; 
and  where  a  party  under  such  a  lease 
plants  the  land  to  corn  and  cultivates  it, 
and  the  cattle  of  the  allottee,  in  connec- 
tion with  the  cattle  of  another,  break 
down  the  fence  and  destroy  such  com,  the 
lessee  cannot  recover  for  the  value  of  his 
share  thereof.  The  lease  having  been 
made  in  violation  of  a  positive  statute, 
the  law  will  grant  him  no  relief.  Wil- 
liams V.  Steinmetz,  (1906)  16  Okla.  104, 
82  Pac  986. 


Sec.  4.  [Allotment  of  public  lands  to  Indiana  —  patents  —  officers' 
fees.]  That  where  any  Indian  entitled  to  allotment  under  existing  laws 
shall  make  settlement  upon  any  surveyed  or  unsurveyed  lands  of  the  United 
States  not  otherwise  appropriated,  he  or  she  shall  be  entitled,  upon  appli- 
cation to  the  local  land  office  for  the  district  in  which  the  lands  are  located, 
to  have  the  same  allotted  to  him  or  her  and  to  his  or  her  children  in  maimer 
as  provided  by  law  for  allotments  to  Indians  residing  upon  reservations, 
and  such  allotments  to  Indians  on  the  public  domain  as  herein  provided 
shall  be  made  in  such  areas  as  the  President  may  deem  proper,  not  to  exceed, 
however,  forty  acres  of  irrigable  land  or  eighty  acres  of  nonirrigable  agri- 
cultural land  or  one  hundred  sixty  acres  of  nonirrigable  grazing  land  to  any 
one  Indian ;  and  when  such  settlement  is  made  upon  unsurveyed  lands  the 
grant  to  such  Indians  shall  be  adjusted  upon  the  survey  of  the  lands  so  as 
to  conform  thereto,  and  patent  shall  be  issued  to  them  for  such  lands  in  the 
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manner  and  with  the  restrictions  provided  in  the  Act  of  which  this  is  amend- 
atory. And  the  fees  to  which  the  officers  of  such  local  land  office  would 
have  been  entitled  had  such  lands  been  entered  under  the  general  laws  for 
the  disposition  of  the  public  lands  shall  be  paid  to  them  from  any  moneys 
in  the  Treasury  of  the  United  States  not  otherwise  appropriated,  upon  a 
statement  of  an  account  in  their  behalf  for  such  fees  by  the  Commissioner 
of  the  Oeneral  Land  Office,  and  a  certification  of  such  account  to  the  Secre- 
tary of  the  Treasury  by  the  Secretary  of  the  Interior.  [26  Stai.  L.  795,  as 
amended  by  36  Stat.L.  859,] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  June  25,  1910,  ch. 
431,  S  17.  See  the  notes  to  section  1  of  said  Act,  infra,  p.  853.  This  section  as  oi-iginally 
enacted  was  as  follows: 

"Sec.  4.  That  where  any  Indian  entitled  to  allotment  under  existing  laws  shall 
make  settlement  upon  any  surveyed  or  unsurveyed  lands  of  the  United  States  not  other- 
wise appropriated,  he  or  she  shall  be  entitled,  upon  application  to  the  local  land  office 
for  the  district  in  which  the  lands  are  located,  to  have  the  same  allotted  to  him  or  her 
and  to  his  or  her  children,  in  quantities  and  manner  as  provided  in  the  foregoing 
section  of  this  amending  act  for  Indians  residing  upon  reservations;  and  when  such 
settlement  is  made  upon  unsurveyed  lands  the  grant  to  such  Indians  shall  be  adjusted 
upon  the  survey  of  the  lands  so  as  to  conform  thereto;  and  patents  shall  be  issued  to 
them  for  such  lands  in  the  manner  and  with  the  restrictions  provided  in  the  act  to 
which  this  is  an  amendment  And  the  fees  to  which  the  officers  of  such  local  land 
office  would  have  been  entitled  had  such  lands  been  entered  under  the  general  laws  for 
the  disposition  of  the  public  lands  shall  be  paid  to  them  from  any  moneys  in  the 
Treasury  of  the  United  States  not  otherwise  appropriated,  upon  a  statement  of  an 
account  in  their  behalf  for  such  fees  by  the  Commissioner  of  tne  Oeneral  Land  Office, 
and  a  certification  of  such  account  to  the  Secretary  of  the  Treasury  by  the  Secretary 
of  the  Interior."     [26  Stat,  L.  795.] 

By  a  provision  of  said  amending  Act  of  June  25,  1910,  ch.  431,  §  17,  36  Stat.  L.  859, 
there  was  repealed  so  much  of  the  Act  of  March  3,  1909,  ch.  263,  §  1,  35  Stat.  L.  782,  as 
provided :  "  Hiat  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized,  under 
the  direction  of  the  President,  to  allot  any  Indian  on  the  public  domain  who  has  not 
heretofore  received  an  allotment,  in  such  areas  as  he  may  deem  proper,  not  to  exceed, 
however,  eighty  acres  of  agricultural  or  one  hundred  and  sixty  acres  of  grazing  land  to 
any  one  Indian,  such  allotment  to  be  made  and  patent  therefor  issued  in  accordance  with 
the  provisions  of  the  Act  of  February  eighth,  eighteen  hundred  and  eighty-seven." 

Sec.  5.  [Determination  of  descent  —  ''Cherokee  Outlet"  lands 
excepted.]  That  for  the  purpose  of  determining  the  descent  of  land  to  the 
heirs  of  any  deceased  Indian  under  the  provisions  of  the  fifth  section  of  said 
act,  whenever  any  male  and  female  Indian  shall  have  co-habited  together 
as  husband  and  wife  according  to  the  custom  and  manner  of  Indian  life  the 
issue  of  such  co-habitation  shall  be,  for  the  purpose  aforesaid,  taken  and 
deemed  to  be  the  legitimate  issue  of  the  Indians  so  living  together,  and 
every  Indian  child,  otherwise  illegitimate,  shall  for  such  purpose  be  taken 
and  deemed  to  be  the  legitimate  issue  of  the  father  of  such  child :  Provided, 
That  the  provisions  of  this  act  shall  not  be  held  or  construed  as  to  apply  to 
the  lands  commonly  called  and  known  as  the  *'  Cherokee  Outlet »'  •  •  • 
[26  Stat.  L.  795.] 

A  further  provision  of  this  section,  "that  no  allotment  of  lands  shall  be  made  or 
annuities  of  money  paid  to  any  of  the  Sac  and  Fox  of  the  Missouri  Indians  who  were 
not  enrolled  as  members  of  said  tribe  on  January  first,  eighteen  hundred  and  ninety; 
but  this  shall  not  be  held  to  impair  or  otherwise  affect  the  rights  or  equities  of  any 
person  whose  claim  to  membership  in  said  tribe  is  now  pending  and  being  investigated," 
was  repealed  by  a  provision  of  the  Indian  Appropriation  Act  of  March  2,  1895,  ch. 
188,  S  1,  28  Stat.  L.  902. 

See  further  the  Act  of  June  25,  1910,  ch.  431,  infra,  p.  853. 
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Effect  of  section. —  The  original  Act  of 
Feb.  8,  1887  {supra,  p.  821),  is  a  general 
one,  applying  to  the  Indians  upon 
the  various  reservations,  but  there  ap- 
pears to  have  been  no  intention  of  extend- 
ing its  provisions  to  the  Umatilla  reserva- 
tion and  the  Indians  concerned,  provided 
for  under  the  special  Act  of  March  3, 
1885.  The  clause  in  the  Act  of  1887 
touching  inheritance  and  partition  did  not 
supersede  the  provisions  touching  the 
same  subject  in  the  special  Act  of  1886, 
and  it  follows  that  this  section  did  not 
affect  the  special  Act.  McBean  v.  Mc- 
Bean,  (1900)  37  Ore.  195,  61  Pftc.  418. 

Scope  of  Act. —  This  Act  is  amcndatoi^ 
of,  and  further  extends  the  provisions  of, 
the  general  allotment  Act  of  Fed.  8,  1887, 
24  Stat.  L.  388,  ch.  119,  which  in  sec- 
tion 8  (tfupra,  p.  835)  by  express  terms 
does  not  include  the  territory  then  occu- 
pied by  the  Creeks  in  the  Indian  Terri- 
tory. This  text  section  expressly  provides 
that  its  provisions  shall  not  be  held  or  con- 
strued to  apply  to  the  lands  commonly 
called  and  known  as  the  "  Cherokee 
Outlet."  But  in  no  wise  does  the  amending 
Act  extend  its  provisions  to  the  terri- 
tory occupied  by  the  Creeks,  who,  as 
we  have  seen,  were  expressly  reserved  from 
its  operation  by  the  Act  of  Feb.  8,  1887. 
This  act  of  1887,  as  to  the  territory  named 
in  section  8  thereof,  was  therefore  not 
affected  by  the  passage  of  the  later  stat- 
ute; hence  that  provision  of  the  text  sec- 
tion, conferring  upon  an  illegitimate  child 
the  right  to  iiUierit  from  the  father,  was 
without  effect  upon  the  right  of  inherit- 
ance as  to  the  Creek  Indians  in  the  Indian 


Territorv.  Porter  v.  Wilson,  (1913)  3S 
Okla.  500,  135  Pac.  732. 

Jurisdiction  of  state  courts  to  detei- 
mine  descent. —  Where,  in  the  proceedings 
for  the  settlement  of  the  estate  of  an 
Indian  allottee,  there  being  other  property 
than  the  land  which  warranted  adminis- 
tration, the  parties,  by  stipulation  and 
mutual  consent,  submitted  to  the  state 
court  the  question  whether  S;  was  heir 
of  the  decedent,  it  was  held  that  the  court 
had  jurisdiction  to  determine  the  question, 
though  the  judgment  did  hot  transfer  the 
title  to,  or  disturb  the  possession  of,  the 
allotted  land  held  by  the  United  States 
in  trust  for  decedent  and  his  heirs;  the 
government  being  entitled  to  reoognixe, 
or  refuse  to  recognize,  the  order  as  con- 
clusive or  prima  facie  evidence  of  the  fact. 
Smith  V.  Smith,  (1909)  140  Wis.  599,  123 
N.  W.  146. 

LegitimAcy  of  issue. —  Though  Act 
Cong.  Feb.  8,  1887,  ch.  119,  24  Stat.  L. 
390,  8upra,  p.  821,  declares  Indians  receiv- 
ing allotments  in  severalty  thereunder  to 
be  citizens  of  the  United  States,  subject 
to  the  laws  of  the  state  in  which  they 
live,  and  Act  Cong.  March  3,  1885,  ch. 
319,  23  Stat.  L.  340,  makes  the  state  law 
of  alienation  and  descent  applicable  to 
such  allotments,  yet  under  the  direet  pro- 
visions of  this  section  the  issue  of  a  male 
and  female  Indian,  who  cohabited  as  hus- 
band and  wife  according  to  the  custom  of 
Indian  life,  is  deemed  legitimate,  to  deter- 
mine the  descent  of  land.  Elalyton  r. 
Kalyton,  (1903)  45  Ore.  116,  74  Pac.  491, 
78  Pac.  332;  In  re  House,  (1907)  132  Wis. 
212,  112  N.  W.  27;  Smith  v.  Smith,  (1909) 
140  Wis.  599,  123  N.  W.  146. 


[Sec.  1.]  [Oostsof  legal  contests  by  or  against  Indians  — one-half  fees 
—  district  attorneys  to  represent  Indians.]  *  ♦  ♦  To  enable  the  Secre- 
tary of  the  Interior,  in  his  discretion,  to  pay  the  legal  costs  incurred  by 
Indians  in  contests  initiated  by  or  against  them,  to  any  entry,  filing,  or 
other  claims,  under  the  laws  of  Congress  relating  to  public  lands,  for  any 
sufficient  cause  affecting  the  legality  or  validity  of  the  entry,  filing  or  claim, 
five  thousand  dollars :  Provided,  That  the  fees  to  be  paid  by  and  on  behalf 
of  the  Indian  party  in  any  case  shall  be  one-half  of  the  fees  provided  by 
law  in  such  cases,  and  said  fees  shall  be  paid  by  the  Commissioner  of  Indian 
Affairs,  with  the  approval  of  the  Secretary  of  the  Interior,  on  an  account 
stated  by  the  proper  land  officers  through  the  Commissioner  of  the  General 
Land  OflSce.  In  all  states  and  Territories  where  there  are  reservations  or 
allotted  Indians  the  United  States  District  Attorney  shall  represent  them 
in  all  suits  at  law  and  in  equity.     [27  Stat.  L.  631.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1893,  ch.  209. 

Appropriations  for  purposes  similar  to  those  mentioned  in  the  text  are  made  annuaUy. 
Those  for  the  fiscal  year  ending  June  30,  1915,  were  contained  in  the  Indian  Appropria 
tion  Act  of  Aug.  1,  1914,  ch.  222,  38  Stat.  L.  585. 
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[Sec.  1.]  [Lease  of  (rarplus  lands  of  tribe.]  •  •  •  That  the  surplus 
lands  of  any  tribe  may  be  leased  for  farming  purposes  by  the  council  of 
such  tribe  under  the  same  rules  and  regulations  and  for  the  same  term  of 
years  as  is  now  allowed  in  the  case  of  leases  for  gracing  purposes.  [28  Stat. 
L.  305.]    . 

This  and  the  following  two  paragraphs  are  from,  the  Indian  Appropriation  Act  of 
Aug.  16,  1894,  eh.  290. 

Preidous  proviuons  relating  to  this  subject  were  made  by  the  Act  of  Feb.  28,  1891^ 
eh.  383,  I  3,  sttpra,  p.  836. 

[Jurisdiction  of  actions  tot  allotments  —  parties  —  judgment  — 
appeals.]  That  all  persons  who  are  in  whole  or  in  part  of  Indian  blood  or 
descent  who  are  entitled  to  an  allotment  of  land  under  any  law  of  Congress, 
or  who  claim  to  be  so  entitled  to  land  under  any  allotment  Act  or  under  any 
grant  made  by  Congress,  or  who  claim  to  have  been  unlawfully  denied  or 
excluded  from  any  allotment  or  any  parcel  of  land  to  which  they  claim  to  be 
lawfully  entitled  by  virtue  of  any  Act  of  Congress,  may  commence  and  prose- 
oute  or  defend  any  action,  suit,  or  proceeding  in  relation  to  their  right 
thereto  in  the  proper  circuit  court  of  the  United  States;  and  said  circuit 
courts  are  hereby  given  jurisdiction  to  try  and  determine  any  action,  suit, 
or  proceeding  arising  within  their  respective  jurisdictions  involving  the 
right  of  any  person,  in  whole  or  in  part  of  Indian  blood  or  descent,  to  any 
allotment  of  land  under  any  law  or  treaty  (and  in  said  suit  the  parties 
thereto  shall  be  the  claimant  as  plaintiff  and  the  United  States  as  party 
defendiEuit) ;  and  the  judgment  or  decree  of  any  such  court  in  favor  of  any 
claimant  to  an  allotment  of  land  shall  have  the  same  effect,  when  properly 
certified  to  the  Secretary  of  the  Interior,  as  if  such  allotment  had  been 
allowed  and  approved  by  him,  but  this  provision  shall  not  apply  to  any 
lands  now  held  by  either  of  the  Five  Civilized  Tribes,  nor  to  any  of  the 
lands  within  the  Quapaw  Indian  Agency:  Provided,  That  the  right  of 
appeal  shall  be  allowed  to  either  party  as  in  other  cases.  [28  Stat.  L.  305, 
a^  amended  by  31  Stat.  L.  760.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

As  originally  enacted,  this  section  from  the  Indian  Appropriation  Act  of  Aug.  IS, 
1894,  ch.  290,  28  Stat.  L.  305,  did  not  contain  the  provision  in  parentheses  relating  to 
the  claimant  as  plaintiff  and  the  United  States  as  defendant.  This  provision  was 
inserted  to  make  the  section  read  as  given  in  the  text,  and  the  following  section  2  was 
added  hv  the  amending  Act  of  Feb.  6,  1901,  ch.  217,  31  Stat.  L.  760. 

The  Uircuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on -the 
District  Courts  by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  {§  289-291.    See  the 

title  JUMCIABT. 

Puxpose  of  section.— By  this  Act  Con-  Kay  c.  Kalyton,  (1907)  204  U.  S.  458, 
gross  authorized  suits  to  be  brought  469,  27  S.  Ct.  346,  51  U.  S.  (L.  ed.)  566: 
against  the  United  States  in  the  federal  ''  Nothing  could  more  clearly  demonstrate, 
courts  **  involving  the  right  of  any  per-  than  does  this  requirement,  the  concept 
son,  in  whole  or  in  part  of  Indian  blood  tion  of  Congress  that  the  United  States 
or  descent"  (with  certain  exceptions)  continued  as  trustee  to  have  an  active 
"to  any  allotment  of  lands  under  any  interest  in  the  proper  disposition  of 
law  or  treaty.**  Prior  to  the  amendment,  allotted  Indian  lands  and  the  necessity  of 
the  United  States  could  not  be  sued  in  its  being  made  a  party  to  controversies 
such  a  case.  But  the  amendment  required  concerning  the  same,  for  the  purpose  of 
that  "  in  said  suit  the  parties  thereto  securing  a  harmonious  and  uniform  opera- 
shall  be  the  claimant  as  plaintiff  and  the  tion  of  the  legislation  of  Congress  on  the 
United  States  as  party  defendant."  Com-  subject."  Heckman  v.  U.  S.,  (1912)  224 
menting  upon  this,  the  court  said  in  Mc-  U.  S.  413,  32  S.  Ct.  424,  56  U.  S.  (L.  ed.) 
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820.  See  also  Goat  v.  U.  S.,  (1912)  224 
U.  S.  458,  32  S.  Ct.  544,  56  U.  S.  (L.  ed.) 
841. 

Jurisdiction  —  repeal. —  Under  this  sec- 
tion the  law  clearly  gives  the  Circuit 
Court  of  the  United  States  (now  District 
Court;  see  sees.  289-291  of  the  Judicial 
Code,  title  Jumciaby)  jurisdiction  over 
matters  growing  out  of  the  Allotment 
Act,  but  whether  it  is  confined  to  ques- 
tions concerning  the  right  to  an  allotment, 
or  is  broad  enough  to  include  disputes 
over  possession,  descent  and  partition  of 
the  lands  after  the  date  of  the  allotment 
and  before  final  patent,  is  by  no  means 
clear.  This  particular  question  seems 
never  to  have  been  directly  passed  upon  by 
the  courts,  although  suits  to  ascertain  the 
heirs  of  the  deceased  allottees  have  been 
instituted  and  decided.  Thus  in  Hy-Yu- 
Tse-Mil-Kin  v.  Smith,  (C.  C,  A.  9th  Cir. 
1902)  119  Fed.  114,  55  C.  C.  A.  216, 
affirmed  (1904)  194  U.  S.  401,  24  S.  Ct. 
676,  48  U.  S.  (L.  ed.)  1039,  it  was  held 
that  the  language  of  this  statute  is  broad 
enough  to  confer  upon  the  Circuit  Court 
(now  District  Court)  jurisdiction  to  hear 
and  determine  the  complaint  of  any  per- 
son who  is  "  in  whole  or  in  part  of  Indian 
blood,"  who  claims  "  to  have  been  unlaw- 
fully denied  or  excluded  from  any  allot- 
ment or  any  parcel  of  land "  to  which 
such  person  claims  '*  to  be  lawfully  en« 
titled  by  virtue  of  any  Act  of  Congress," 
and  the  action  of  the  Secretary  of  the 
Interior  in  making  the  allotment  of  the 
land  in  controversy  was  not  final  and  was 
subject  to  review  in  the  courts.  See  also 
Sloan  V.  U.  S.,  (1899)  95  Fed.  193; 
Sloan  17.  U.  S.,  (1902)   118  Fed.  283. 

But  in  Bond  v.  U.  S.,  (C.  C.  Ore.  1910) 
181  Fed.  613,  it  was  said  that  if  Congress 
intended  by  the  foregoing  section  to  con- 
fer upon  the  courts  jurisdiction  to  deter- 
mine questions  of  heirship  and  descent  as 
they  may  affect  allotted  lands  during  the 
trust  period  this  was  a  jurisdiction  which 
it  could  take  away  at  any  time,  and  this 
it  did  by  the  Act  of  June  25,  1910,  eh. 
431,  36  Stat.  L.  855  {infra,  p.  863),  mak- 
ing the  Secretary  of  the  Interior  a  special 
tribunal  to  determine  such  questions  and 
declaring  that  his  decision  shall  be  final 
and  conclusive,  thus  making  the  jurisdic- 
tion conferred  upon  him  exclusive  and  to 
that  extent  operating  as  a  repeal  by  im- 
plication of  the  Act  of  Feb.  6,  1901,  con- 
ferring jurisdiction  upon  the  courts.  And 
in  Hallowell  v.  Commons,  (1916)  289  U. 
S.  506,  36  S.  Ct.  202,  60  U.  S.  (L.  ed.) 
409,  affirming  (C.  C.  A.  8th  Cir.  1914) 
210  Fed.  793,  127  C.  C.  A.  348,  the  court 
said:  "This  Act  [Act  of  June  25,  1910, 
ch.  431]  restored  to  the  secretary  the 
power  that  had  been  taken  from  him  by 
Acts  of  Aug.  15,  1894,  ch.  290,  28  Stat.  L. 
305,  and  Feb.  6,  1901,  ch.  217,  31  Stat.  L. 
760.  McKay  «?.  Kalyton,  (1907)  204  U.  S. 
458,  468,  27  S.  Ct.  346,  51  U.  S.  (L.  ed.) 
566,  570.  It  made  his  jurisdiction  exclu- 
sive in  terms,  it  made  no  exception  for 


pending  litigation,  but  purported  to  be 
universal  and  so  to  take  away  the  juris- 
diction that  for  a  time  had  been  conferred 
upon  the  courts  of  the  United  States." 
And  to  the  same  effect  see  Pel-Ata-Yakot 
V.  U.  S.,  (C.  C.  Idaho  1911)  188  Fed.  387. 
See  also  U.  S.  v,  Mani,  (D.  C.  S.  D.  1912) 
196  Fed.  160. 

It  is  aaaifest  that  no  Indiaa  would 
have  occasion  to  seek  xeUel  under  this 
sUtnte  uiitU  his  right  had  been  denied  by 
the  Interior  Department.  It  is  certain 
that  the  purpose  of  this  statute  was  to 
confer  suostantial  rights  upon  Indian 
claimants.  Leecy  v.  U.  S.,  ((J.  C.  A.  8th 
Cir.  1911)  190  Fed.  289,  HI  C.  C.  A.  254. 

Exclusive  federal  jurisdiction. —  State 
courts  were  not  given  jurisdiction  of  con-  | 
troversies  necessarily  involving  a  deter- 
mination of  the  title,  and,  incidentally,  of 
the  right  to  the  possession  of  Indian  allot- 
ments while  the  same  were  held  in  trust 
by  the  United  States,  by  the  provision  of  ;  > 
the  Act  of  Aug.  15,  1894,  28  Stat.  L.  286,  /  / 
ch.  290,  delegating  to  the  Federal  Circuit 
(now  District)  Courts  the  power  to  deter* 
mine  such  questions,  since  the  purpose  of 
that  Act  to  continue  the  exclusive  federal 
control  over  disputes  concerning  allot- 
ments which,  prior  to  that  Act,  could  only 
have  been  decided  by  the  Secretary  of  the 
Interior,  is  manifested  by  its  provision 
that  a  judgment  or  decree  in  any  such 
controversy  shall  be  certified  by  the  court 
to  the  Secretary  of  the  Interior,  and  bv 
the  provision  of  this  section  that  in  such 
suits  "the  parties  thereto  shall  be  Hhe 
claimants  as  plaintiff  and  the  United 
States  as  party  defendant.''  McKay  v, 
Kalyton,  (1907)  204  U.  S.  458,  27  S.  Ct 
346,  61  U.  S.  (L,  ed.)  566,  reversing 
(1904)  45  Ore.  116,  74  Pac.  491,  78  Phc. 
332. 

Under  this  section  the  United  States 
Circuit  (now  District)  Courts  had  juris- 
diction of  a  suit  by  the  only  child  of  a 
deceased  Indian  to  recover  lands  allotted 
to  him  in  the  Umatilla  reservation  under 
Aot  March  3,  1885,  ch.  319,  23  Stat.  L. 
341,  which  provided  that  the  lands 
allotted  thereunder  should  be  held  in 
trust  by  the  United  States  for  the  sole 
use  and  b^iefit  of  the  allottee, ''  or  in  ease 
of  his  decease,  of  hie  heirs,  according  to 
the  laws  of  the  state  of  Oregon,"  although 
it  was  alleged  that  the  lands  were  with- 
held by  complainant's  stepmother  under 
a  claim  of  dower  therein,  ^atawa  v,  U.  8., 
(1904)   132  Fed.  893. 

The  District  Court  of  the  territory  of 
Oklahoma  had  jurisdiction  of  suits 
brought  therein  by  persons  of  Indian 
blood  or  descent  to  establish  their  rights 
to  allotments,  pursuant  to  this  section. 
Young  V,  U.  S.,  (1910)  176  Fed.  612. 

Retrospective  effect. — ^An  invalid  retro- 
spective effect  is  not  given  to  the  provi- 
sion of  this  section  authorizing  Indians 
claiming  to  be  entitled  to  an  allotment  of 
land  to  prosecute,  in  the  proper  federal 
court,    any   action    in   relation   to   their 
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right  thereto,  by  confltruing  such  Act  to 
include  a  suit  by  an  Indian  to  obtain  an 
allotment  to  which  she  claims  she  was,  at 
the  time  of  the  passage  of  such  Act, 
entitled,  under  the  Allotment  Act  of 
March  3,  1885,  23  Stat.  L.  340,  ch.  319, 
and  to  have  canceled  the  alleged  improper 
allotment  of  such  land  to  another.  Hy- 
Yu-Tse-Mil-Kin  v.  Smith,  (1904)  194  U. 
S.  401,  24  S.  Ct.  676,  48  U.  S.  (L.  ed.) 
1039,  affirmed  (1902)  119  Fed.  114,  55 
C.  C.  A.  216. 

Scope  of  action.—  In  an  action  brought 
by  a  person  claiming  the  right  to  an  allot- 
ment of  land  on  an  Indian  reservation 
against  the  United  States  to  establish 
such  right,  as  authorized  by  this  section 
the  jurisdiction  of  the  court  is  not 
restricted  to  a  determination  of  the  right 
of  the  plaintiff  to  any  allotment;  but, 
where  a  particular  tract  is  claimed,  the 
right  of  any  adverse  claimant  may  also 
be  litigated,  and  for  that  purpose  he  Qiay, 
and  should,  be  joined  as  a  party  defend- 
ant. U.  S.  t?.  Fairbanks,  (1909)  171  Fed. 
337,  96  C.  C.  A.  229. 

Joinder  of  actions. —  Where  several 
claimants  of  allotments  sued  jointly  to 
establish  their  rights  to  separate  allot- 
ments in  a  District  Court  of  the  territory  • 
of  Oklahoma,  it  was  held  that  a  demurrer 
to  their  petition  was  properly  sustained 
by  the  District  Court,  where  one  of  the 
grounds  of  the  demurrer  was  a  misjoinder 
of  causes  of  action.  Young  v,  U.  S., 
(1910)    176  Fed.  612. 

iParties. —  The  United  States  cannot  be 
regarded  as  a  necessary  party  to  a  suit 
brought  under  the  Act  of  Aug.  15,  1894, 
28  Stat  L.  286,  305,  ch.  290,  prior  to  the 
amendatory  Act  of  Feb.  6,  1901,  31  Stat. 
L.  760,  ch.  217,  to  determine  the  respective 
rights  of  two  Indians,  each  claiming  under 
the  Allotment  Act  of  March  3,  1885,  in 
view  of  the  provision  of  the  Act  under 
which  the  action  was  brought,  that  the 
judgment  or  decree  of  the  court  in  favor 
of  any  claimant  to  an  allotment  upon 
being  properly  certified  to  the  Secretary 
of  the  Interior,  shall  have  the  same  effect 
as  if  the  allotment  had  been  allowed  and 
approved  by  the  Secretary.  Hy-Yu-Tse- 
Mil-Kin  v.  Smith,  (1904)  194  U.  S.  401, 
24  S.  Ct.  676,  48  U.  S.  (L.  ed.)  1039, 
affirmed  (1902)  119  Fed.  114,  55  C.  C.  A. 
216. 

The  jurisdiction  of  suits  by  Indians, 
involving  their  right  to  lands  allotted 
under  any  law  or  treaty,  conferred  on  the 
Circuit  Courts  of  the  United  States  by 
this  section,  is  exclusive,  but  in  all  such 
actions  the  United  States  must  be  made 
a  party  defendant  as  therein  provided. 
Parr  v.  U.  S.,   (1904)   132  Fed.  1004. 

Decision  of  Land  Department. —  In  an 
action  brought  under  this  section,  which 
gives  to  a  person  in  whole  or  in  part  of 
Indian  blood  or  descent  the  right  to  bring 
such  action  to  establish  the  right  to  an 
allotment  of  land  by  virtue  of  an  Act  of 


Congress,  which  he  claims  to  have  been 
unlawfully  denied  him,  the  decision  of  the 
Land  Department,  upon  the  question 
whether  or  not  the  plaintiff  when  a  per- 
son of  mixed  blood  was  recognized  as  a 
member  of  the  tribe  entitled  to  the  benefit 
of  the  Act,  will  not  in  all  cases  be  fol- 
lowed, since  in  case  of  an  adverse  ruling 
such  rule  would  leave  the  plaintiff  with- 
out the  remedy  which  it  was  the  purpose 
of  the  statute  to  give  him.  Waldron  v, 
U.  S.,  (1905)   143  Fed.  413. 

Appointment  of  receiver. —  Under  this 
section  the  courts  have  power  to  appoint 
a-  receiver  for  the  lands  mvolved  in  a  suit 
where  a  proper  showing  therefor  is  made. 
Smith  V,  U.  S.,   (1905)    142  Fed.  225. 

United  States  bound  by  decree.—  "  The 
provision  in  the  statute  that  the  decree 
of  the  court  in  an  action  like  this  shall 
have  the  same  effect  as  an  allotment  made 
by  the  Secretary  of  the  Interior  gives  to 
the  successful  party  the  right  to  a  oatent 
for  the  land  allotted  to  him  by  the  decree, 
and  is  in  effect  a  consent  upon  the  part 
of  the  United  States  to  be  bound  by  such 
decree  and  to  issue  its  patent  in  accord- 
ance therewith."  Hy-Yu-Tse-Mil-Kin  v. 
Smith,  (C.  C.  A.  1902)  119  Fed.  114,  55 
C.  C.  A.  216,  affirmed  (1904)  194  U.  S. 
401,  24  S.  Ct.  676,  48  U.  S.  (L.  ed.)   1039. 

Selection  of  specific  land  necessary 
before  suit. —  This  section  contemplates 
the  selection  of  specific  land  for  allot- 
ment by  the  claimant  before  the  institu- 
tion of  a  suit,  upon  which  the  judgment 
or  decree  may  operate  as  a  complete  allot- 
ment. Reynolds  v.  U.  S.,  (1909)  174  Fed. 
212,  98  C.  C.  A.  220. 

Right  to  share  in  tribal  property. — 
Originally  the  test  of  the  right  of  indi- 
vidual Indians  to  share  in  tribal  lands 
and  other  tribal  property  was  existing 
membership  in  the  tribe;  but  this  rule 
has  been  so  broadened  by  Act  March  3, 
1875,  ch.  131,  I  15,  18  Stat.  L.  420, 
{supra,  p.  819),  and  Act  Feb.  8,  1887,  ch. 
119,  §  6,  24  Stat.  L.  390  {supra,  p.  830), 
and  other  Acts,  as  to  place  individual 
Indians  who  have  abandoned  tribal  rela- 
tions once  existing,  and  have  adopted  the 
customs,  habits,  and  manners  of  civilized 
life,  upon  the  same  footing  in  respect  of 
this  right  as  though  they  had  maintained 
their  tribal  relations.  Oakes  r.  U.  S., 
(1909)    172  Fed.  305,  97  C.  C.  A.  139. 

A  white  man  of  no  Indian  blood,  mar- 
ried to  a  full-blooded  Indian  woman  in 
accordance  with  the  Indian  customs  of  the 
reservation  upon  which  they  thereafter 
resided,  was  held  not  to  be  entitled  to  the 
benefit  of  this  statute.  Drapeau  v.  U.  6., 
(C.  C.  S.  D.  1912)    195  Fed.  130. 

This  section  was  also  considered  in 
Sully  V.  U.  S.,  (C.  C.  S.  D.  1912)  195  Fed. 
113,  wherein  was  involved  the  proposition, 
within  the  issues  presented  by  the  plead- 
ings, whether  the  complainants  were  per- 
sons in  whole  or  in  part  of  Indian  blood 
or  descent. 
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Sec.  2.  [Service  of  petition  —  district  attorney  to  represent  Cfovem- 
ment  —  failure  to  plead  —  claim  to  be  established  by  proof.]  That  the 
plaintiff  shall  cause  a  copy  of  his  petition  filed  under  the  preceding  section 
to  be  served  upon  the  district  attorney  of  the  United  States  in  the  district 
wherein  suit  is  brought,  and  shall  mail  a  copy  of  same,  by  registered  letter, 
to  the  Attorney-General  of  the  United  States,  and  shall  thereupon  cause  to 
be  filed  with  the  clerk  of  the  court  wherein  suit  is  instituted  an  aflSdavit  of 
such  service  and  the  mailing  of  such  letter.  It  shall  be  the  duty  of  the  dis- 
trict attorney  upon  whom  service  of  petition  is  made  as  aforesaid  to  appear 
and  defend  the  interests  of  the  Government  in  the  suit,  and  within  sirty 
days  after  the  service  of  petition*  upon  him,  unless  the  time  should  be 
extended  by  order  of  the  court  made  in  the  case  to  file  a  plea,  answer,  or 
demurrer  on  the  part  of  the  (Jovemment,  and  to  file  a  notice  of  any  counter- 
claim, set-off,  claim  for  damages,  or  other  demand  or  defense  whatsoever  of 
the  Government  in  the  premises ;  Provided,  That  should  the  district  attor- 
ney neglect  or  refuse  to  file  the  plea,  answer,  demurrer,  or  defense,  as 
required,  the  plaintiff  may  proceed  with  the  .case  under  such  rules  as  the 
court  may  adopt  in  the  premises ;  but  the  plaintiff  shall  not  have  judgment 
or  decree  for  his  claim,  or  any  part  thereof,  unless  he  shaU  establish  the 
same  by  proof  satisfactory  to  the  court.     [31  Stai.  L.  760.] 

See  the  notes  to  the  preceding  paragraph  o{  the  text. 


An  act  authorising  the  Secretary  of  the  Interior  to  correct  errors  where 
double  allotments  of  land  have  erroneously  been  made  to  an  Indian, 
to  correct  errors  in  patents,  and  for  other  purposes. 

[Act  of  Jan.  26, 1895,  ck.  50,  28  Stat.  L.  641.] 

[Errors  in  allotments  and  patents  to  be  corrected  —  cancellation  of 
patents  —  opening  of  land  to  settlement.]  That  in  all  cases  where  it  shall 
appear  that  a  double  allotment  of  land  has  heretofore  been,  or  shall  here- 
after be,  wrongfully  or  erroneously  made  by  the  Secretary  of  the  Interior 
to  any  Indian  by  an  assumed  name  or  otherwise,  or  where  a  mistake  has 
been  or  shall  be  made  in  the  description  of  the  land  inserted  in  any  patent, 
said  Secretary  is  hereby  authorized  and  directed,  during  the  time  that  the 
United  States  may  hold  the  title  to  the  land  in  trust  for  any  such  Indian, 
and  for  which  a  conditional  patent  may  have  been  issued,  to  rectify  and 
correct  such  mistakes  and  cancel  any  patent  which  may  have  been  thus 
erroneously  and  wrongfully  issued  whenever  in  his  opinion  the  same  ought 
to  be  canceled  for  error  in  the  issue  thereof,  and  if  possession  of  the  original 
patent  can  not  be  obtained,  such  cancellation  shall  be  effective  i£  made  upon 
the  records  of  the  General  Land  Office ;  and  no  proclamation  shall  be  neces- 
sary to  open  to  settlement  the  lands  to  which  such  an  erroneous  allotment 
patent  has  been  canceled,  provided  such  lands  would  otherwise  be  subject 
to  entry :  And  provided,  That  such  lands  shall  not  be  open  to  settlement  for 
sixty  days  after  such  cancellation :  And  further  provided,  That  no  condi- 
tional patent  that  shall  have  heretofore  or  that  may  hereafter  be  executed 
in  favor  of  any  Indian  allottee,  excepting  in  cases  hereinbefore  authorized, 
and  excepting  in  cases  where  the  conditional  patent  is  relinquished  by  the 
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patentee  or  his  heirs  to  take  another  allotment,  shall  be  subject  to  cancella- 
tion without  authority  of  Congress.  [28  Stat.  L.  641,  as  amended  by  33 
Stat.  L.  297.] 

This  section  was  amended  to  read  as  above  given  by  an  amending  Act  of  April  23, 
1904,  ch.  1489,  38  Stat.  L.  297.    As  originally  enacted  it  was  as  follows: 

''  That  in  aU  cases  where  it  shall  appear  that  a  double  allotment  of  land  has  heretofore 
been,  or  shall  hereafter  be,  wrongfully  or  erroneously  made  by  the  Secretary  of  the 
Interior  to  any  Indian  by  an  assumed  name  or  otherwise,  or  where  a  mistake  has  been  or 
shall  be  made  in  the  description  of  the  land  inserted  in  any  patent,  said  Secretary  is* 
hereby  authorized  and  directed,  during  the  time  that  the  United  States  may  hold  the 
title  to  the  land  in  trust  for  any  such  Indian  and  for  which  a  conditional  patent  may 
have  been  issued,  to  rectify  and  correct  such  mistake  and  cancel  any  patent  which  have 
been  erroneously  and  wrongfully  issued,  whenever  in  his  opinion  the  same  ought  to  be 
canceled  for  error  in  the  issue  thereof,  or  for  the  best  interests  of  the  Indian,  and,  if 
possession  of  the  original  patent  cannot  be  obtained,  such  cancellation  shall  be  effective 
if  made  upon  the  records  of  the  General  Land  Office;  and  no  proclamation  shall  be 
necessary  to  open  the  lands  so  allotted  to  settlement."    128  Stat.  L.  641.] 

Purpose  of  Act. —  This  law  was  doubt-  tioned  therein,  and  not  to  allow  him  to 

less  enacted  to  give  the  Secretary  of  the  cancel    any    trust    patent    wherever    he 

Interior  the  extraordinary  power  to  cor-  thought  it  ought  to  be  canceled  for  the 

rect    certain    mistakes     in     patents     to  best  interests  of  the  Indian.    It  does  not 

Indians  because  of  the  condition  of  ward-  disclose  any  purpose  to  restrict  the  power 

ship.    It  ha«  long  been  the  settled  law,  in  of  the  court  to  cancel  such  a  patent.    La 

the  absence  of  express  statutes,  that  after  Roque  v.  U.  S.,   (1915)   239  U.  S.  62,  36 

the    issuance    of    patents    the    Secretary  S.  Ct.  22,  60  U.  S.  (L.  ed.)  147,  affirming 

could    no    longer    correct    any    mistakes  (C.  G.  A.  8th  Cir.  1912)    198  Fed.  645, 

therein;   while  before  such  issue  he  had  117  C.  C.  A.  349. 

such  jurisdiction,  the  courts  alone  have  Scope  of  statute. —  This  Act  was  not 

such  power  after  issue.    To  give  the  sec-  intended  to  render  the  general  statute  of 

retary  such  power  as  to  a  special  cluss  of  limitations     inapplicable     by     retaining 

patents  would   evidence  no   intention  to  jurisdiction    over   the   lands    during   the 

take  from  the  court  its  general  jurisdic-  whole  of  the  trust  period,  except  in  the 

tion  in  such  matter.    It  is  a  part  of- the  cases  specified,  and  a  suit  by  the  United 

general  jurisdiction  of  the  court  to  cor-  States  to  cancel  such  patents  on  other 

rect  such  accidents  and  mistakes,  and  the  grounds  is  subject  to  the  limitation  of 

United  States  bein^  a  party,  the  federal  six  years  from  the  date  of  their  issuance 

courts  have  jurisdiction  over  such  ques-  imposed  by  Act  March  3,  1891,  ch.  561, 

tions.    U.  S.  V.  Chchalis  County,   (N.  D.  S    8,    26    Stat.    L.    1099     (title    Pubuc 

Wash.  1914)  217  Fed.  281. '  Lands),    on    suits    generally    to    cancel 

Effect  08  restricting  power  of  court. —  patents.     La  Clair  v.  U.  S.,    (1910)    184 

This  Act  was  intended  to  limit  the  power  Fed.  128. 
of  the  secretary  to  cases  specifically  men- 


[Sec.  1.]  [Leases  of  Iitdian  lands  of  disabled  allottee.]  •  •  •  That 
whenever  it  shall  be  made  to  appear  to  the  Secretary  of  the  Interior  that, 
by  reason  of  age,  disability,  or  inability,  any  allottee  of  Indian  lands  can 
not  personally,  and  with  benefit  to  himself,  occupy  or  improve  his  allotment 
or  any  part  thereof,  the  same  may  be  leased  upon  such  terms,  regulations, 
and  conditions  as  shall  be  prescribed  by  the  Secretary  for  a  term  not  exceed- 
ing five  years,  for  farming  purposes  only.    [31  Stat.  L.  229.] 

This  is  from  the  Indian  Appropriation  Act  of  May  31,  1900,  ch.  598. 

Similar  provisions  in  somewhat  different  form  have  occurred  in  like  Appropriation 
Acts  for  previous  years. 

The  Indian  Appropriation  Act  of  May  18,  1916,  ch.  125,  §  1,  39  Stat.  L.  128,  con- 
tained a  similar  provision  with  the  stipulation  that  such  lease  might  be  made  for  a 
term  of  not  exceeding  ten  years.  See  Pamph.  Supp.  No.  7,  Fed.  Stat.  Ann.  p.  6,  1918 
Supp.  Fed.  Stat.  Ann. 
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Seo.  3.  [Condemnation  of  allotted  lands  for  public  purposes.]    •   •  • 

That  lands  allotted  in  severalty  to  Indians  may  be  condemned  for  any  pub- 
lic purpose  under  the  laws  of  the  State  or  Territory  where  located  in  the 
same  manner  as  land  owned  in  fee  may  be  condemned,  and  the  money 
awarded  as  damages  shall  be  paid  to  the  allottee.     [31  Siat.  L,  1083.] 

This  is  the  latter  part  of  section  3  of  the  Indian  Appropriation  Act  of  March  3,  1901, 
ch.  832.    For  the  first  part  of  said  section  3  see  infra,  p.  896. 


Sec.  7.  [Sale  by  lieirs  of  allotted  lands.]  That  the  adult  heirs  of  any 
deceased  Indian  to  whom  a  trust  or  other  patent  containing  restrictions 
upon  alienation  has  been  or  shall  be  issued  for  lands  allotted  to  him  may 
sell  and  convey  the  lands  inherited  from  such  decedent,  but  in  case  of  minor 
heirs  their  interests  shall  be  sold  only  by  a  guardian  duly  appointed  by  the 
proper  court  upon  the  order  of  such  court,  made  upon  petition  filed  by  the 
guardian,  but  all  such  conveyances  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  and  when  so  approved  shall  convey  a  full  title  to 
the  purchaser,  the  same  as  if  a  final  patent  without  restriction  upon  the 
alienation  had  been  issued  to  the  allottee.  All  allotted  land  so  alienated  by 
the  heirs  of  an  Indian  allottee  and  all  land  so  patented  to  a  white  allottee 
shall  thereupon  be  subject  to  taxation  under  the  laws  of  the  State  or  Terri- 
tory where  the  same  is  situate:  Provided,  That  the  sale  herein  provided 
for  shall  not  apply  to  the  homestead  during  the  life  of  the  father,  mother 
or  the  minority  of  any  child  or  children.     [32  Stat.  L.  275.] 

This  section  is  from  the  Indian  Appropriation  Act  of  May  27,  1002,  ch.  888. 

Resolution  No.  24,  May  27,  1902,  32  Stat.  L.  742,  provided  that  said  Act  ''  shall  take 
effect  from  and  after  July  first,  nineteen  hundred  and  two,  except  as  otherwise  specially 
provided  therein." 


Construction  and  validity. —  In  case  of 
the  death  of  the  allottee,  his  allotment 
may  be  sold  by  his  heirs  themselves,  if 
adult,  and  by  the  guardians  of  the  heirs 
where  they  themselves  are  minors.  This 
is  the  plain  import  of  the  language  used, 
and  that  the  government,  acting  through 
Congress,  had  the  same  power  to  remove 
the  restriction  upon  alienation  that  it  had 
to  place  it  there  in  the  first  instance,  and 
could  change  the  manner  of  transferring 
title  to  another  cannot  be  questioned. 
Egan  «.  McDonald,  (1915)  36  S.  D.  92, 
163  N.  W.  915. 

Approval  of  Secretary  of  Interior. — 
Under  this  section  the  approval  of  the 
Secretary  of  the  Interior  is  necessary  to 
the  validity  of  any  conveyance,  whether 
by  an  adult  or  a  guardian.  U.  S.  v.  Leslie, 
(1909)  167  Fed.  670. 

Jurisdiction  to  appoint  guardian  of 
minor  heirs. —  Under  the  terms  of  this 
section  which  provides  that  the  interests 
of  minor  heirs  "  shall  be  sold  by  a 
guardian  duly  appointed  by  the  proper 
court,"  the  probate  courts  of  Oklahoma 
territory  were  the  proper  courts  to  ap- 

Soint    guardians    of    minor    heirs    of    a 
eceased  Indian  to  whom  a  patent  con- 
taining restrictions  upon  alienation  had 


been  issued  for  lands  allotted  to  him,  and 
had  jurisdiction  to  order  a  sale  of  such 
lands.  U.  S.  Fidelity,  etc.,  Co.  v.  Hansen, 
(1912)  36  Okla.  459,  129  Pac.  60,  Ann. 
Cas.  1915A  402. 

Effect  on  trust. —  This  section,  per- 
mittinff  the  sale  of  allotted  land,  is  silent 
as  to  the  disposition  of  the  proceeds.  It 
was  held  in  U.  S.  x>.  Thurston  County, 
(C.  C.  A.  8th  Cir.  1906)  143  Fed.  287,  74 
C.  C.  A.  425,  that  the  Secretary  of  the 
Interior  by  •virtue  of  the  Act  was  vested 
with  authority  to  regulate  the  disposition 
of  the  proceeds.  In  that  case  the  money 
was  deposited  in  a  bank  in  accordance 
with  a  requirement  of  the  department, 
and  it  was  held  that  the  government 
thereby  retained  control  over  it.  The 
reasoning  of  the  court  leads  to  the  con- 
clusion that  the  government  had  the 
option  either  to  retain  or  relinquish  con- 
trol, and  that  the  Secretary  of  the  Interior 
had  the  authority  to  exercise  this  option. 
This  case  has  been  relied  upon  as  estab- 
lishing the  rule  that  the  proceeds  of  the 
sale  of  the  land  is  impressed  with  the 
same  trust  that  existed  upon  the  land. 

Similarly  in  National  Bank  of  Com- 
merce V.  Anderson,  (C.  C.  A.  9th  Cir. 
1906)  147  Fed.  87,  77  C.  C.  A.  259,  wherein 
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it  appeared  that  lands  were  allotted  to 
an  Indian  citizen  under  the  Allotment 
Act  of  1877,  restraining  alienation  for 
twenty- five  years,  it  was  held  that  this 
section  did  not  vacate  the  trust  of  such 
lands  held  by  the  United  States,  but  that 
on  the  sale  of  the  lands,  with  the  consent 
of  the  Secretary  of  the  Interior,  by  the 
heirs  of  the  deceased  allottee,  the  trust 
attached  to  the  proceeds,  which  was  only 
payable  to  such  heirs  *  under  rules  pre- 
scribed by  the  Interior  Department. 

But  in  U.  S.  Fidelity,  etc.,  Co.  v,  Han- 
sen, (1912)  36  Okla.  459,  129  Pac.  60, 
Ann.  Cas.  1915A  402,  the  court  held  that 
the  foregoing  cases  established  the  rule 
that  the  proceeds  of  the  sale  is  impressed 
wHh  the  same  trust  that  existea  upon 
the  land,  only  so  far  as  the  United  States 
retains  the  possession  or  control  and  that 
the  trust  character  ended  when  the  pos- 
session and  control  was  relinquished  by 
the  government. 

Lien  of  judgment — ^A  judgment  of  the 
District  Court  against  an  adult  Indian  is 
not  a  lien  upon  his  inherited  lands  situ- 
ated in  the  county  where  such  judgment 


is  rendered.  Beall  r.  Graham,  (1907)  75 
Kan.  98,  88  Pac.  643. 

Exemption  from  taxation. —  The  pro- 
ceeds of  the  sales  of  allotted  lands  by  the 
Indian  heirs  of  the  allottees  under  this 
section,  which  have  been  deposited  by 
direction  of  the  Secretary  of  the  Interior 
in  a  bank  selected  by  the  commissioner  of 
Indian  affairs  to  the  credit  of  the  heirs 
in  proper  proportions,  subject  to  their 
chedcs  only  when  approved  by  the  agent 
or  officer  in  charge,  are  held  in  trust  by 
the  United  States  for  the  same  purposes 
as  were  the  lands,  and  are  exempt  from 
taxation  by  any  state  or  county  for  the 
same  reason.  IT.  S.  v,  Thurston  County, 
(1906)  143  Fed.  287,  74  C.  C.  A.  425, 
reversing  (1905)   140  Fed.  466. 

Illegitimate  child. —  Where  a  child  was 
born  out  of  wedlock  to  an  Indian  woman 
to  whom  Indian  ^reservation  lands  were 
allotted,  and  such  child  survived  her,  it 
was  held  that  he  was  her  heir  at  law. 
Beam  v.  U.  S.,  (1907)  153  Fed.  474, 
aifirmed  (C.  C.  A.  1908)  162  Fed,  260, 
89  C.  C.  A.  240. 


An  Act  Providing  that  the  statute  of  limitations  of  the  several  States  shall 
apply  as  a  defense  to  actions  brought  in  the  United  States  courts  for 
the  recovery  of  lands  patented  in  severalty  to  members  of  any  tribe 
of  Indians  under  any  treaty  between  it  and  the  United  States  of 
America. 

[Aci  of  May  31, 1902,  ch.  946,  32  Stat  L.  284.] 

[Sec.  1.]  [State  statutes  of  limitation  applicable  to  actions  for  lands 
patented  in  severalty.]  That  in  all  actions  brought  in  any  State  court  or 
United  States  court  by  any  patentee,  his  heirs,  grantees,  or  any  person 
claiming  under  such  patentee,  for  the  possession  or  rents  or  profits  of  lands 
patented  in  severalty  to  the  members  of  any  tribe  of  Indians  under  any 
treaty  between  it  and  the  United  States  of  America,  where  a  deed  has  been 
approved  by  the  Secretary  of  the  Interior  to  the  land  sought  to  be  recovered, 
the  statutes  of  limitations  of  the  States  in  which  said  land  is  situate  shall 
be  held  to  apply,  and  it  shall  be  a  complete  defense  to  such  action  that  the 
same  has  not  been  brought  within  the  time  prescribed  by  the  statutes  of  said 
State  the  same  as  if  such  action  had  been  brought  for  the  recovery  of  land 
patented  to  others  than  members  of  any  tribe  of  Indians.  [32  Siat  It. 
2S4.\ 

Section  a  of  this  Act  was  as  foUows: 

"  Sec.  2.  That  this  Act  shall  not  apply  to  any  suits  brought  within  one  year  from 
and  after  its  passage."    [^S  Btat.  L.  28^.] 


[Sec,  1.]  [Restrictions  on  alienation  of  lands  removed.]  •  *  *  And  all 

the  restrictions  upon  the  alienation  of  lands  of  all  allottees  of  either  of  the 
Five  Civilized  Tribes  of  Indians  who  are  not  of  Indian  blood,  except  minors, 
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are,  except  as  to  homesteads,  hereby  removed,  and  all  restrictions  npon 
the  alienation  of  all  other  allottees  of  said  tribes,  except  minors,  and  except 
as  to  homesteads,  may,  with  the  approval  of  the  Secretary  of  the  Interior,  be 
removed  under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe,  upon  application  to  the  United  States  Indian  agent  at  the 
Union  Agency  in  charge  of  the  Five  Civilized  Tribes,  if  said  agent  is  satis- 
fied upon  a  full  investigation  of  each  individual  case  that  such  removal  of 
restrictions  is  for  the  best  interest  of  said  allottee.'  The  finding  of  the 
United  States  Indian  agent  and  the  approval  of  the  Secretary  of  the  Interior 
shall  be  in  writing  and  shall  be  recorded  in  the  same  manner  as  patents  for 
lands  are  recorded.    [33  Stat  L.  204.] 

This  and  the  following  paragraph  are  provisions  of  the  Indian  Appropriation  Act 
of  AprU  21,  1904,  ch.  1402. 

Constitutionality w — The     provision     of  of  the  contract  or  binding  agreement  pre- 

tfais  Act  for  the  remQval  of  restrictions  viously  made  between  the  United  States 

on  the  alienation  of  lands  was  within  the  and  the  Choctaw  and  Chickasaw  nations 

power  of  Congress.     It  is  not  unconsti-  respecting  aUotments,    Williams  v.  John- 

tutional  under  the  provision  of  the  Fifth  son,  (1916)   239  U.  S.  414,  36  S.  Ct.  150, 

Amendment  that  no  person  shall  be  de-  60  U.  S.    (L.  ed.)    368,  affirmi$tg   (1912) 

prived  of  his  property  without  Aue  process  32  Okla.  247,  122  Pac.  485. 
of  law  nor  does  it  impair  the  obligation 

[Exchange  of  private  lands  in  Indian  reservation.]  •  •  •  That  any 
private  land  over  which  an  Indian  reservation  has  been  extended  by  Execu- 
tive order,  may  be  exchanged  at  the  discretion  of  tlie  Secretary  of  the 
Interior  and  at  the  expense  of  the  owner  thereof  and  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  for 
vacant,  nonmineral,  nontimbered,  surveyed  public  lands  of  equal  area  and 
value  and  situated  in  the  same  State  or  Territory.    [33  Stat.  L.  211.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 

Provisions  similar  to  those  of  the  text  were  made  by  the  Act.  of  iDjiaprch  -3,  1903,  ch 
994,  32  Stat.  L.  1000. 


[Seo.  1.]  [Leases  of  allotted  lands  —  investigation  —  cancellation  — 
approval.]  •  •  •  It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
investigate,  or  cause  to  be  investigated,  any  lease  of  allotted  land  in  the 
Indian  Territory  which  he  has  reason  to  believe  has  been  obtained  by  fraud, 
or  in  violation  of  the  terms  of  existing  agreements  with  any  of  the  Five 
Civilized  Tribes,  and  he  shall  in  any  such  case  where  in  his  opinion  the  evi- 
dence warrants  it  refer  the  matter  to  the  Attorney-General  for  suit  in  the 
proper  United  States  court  to  cancel  the  same,  and  in  all  ca^  where  it  may 
appear  to  the  court  that  any  lease  was  obtained  by  fraud,  or  in  violation  of 
such  agreements,  judgment  shall  be  rendered  canceling  the  same  ux>on  such 
terms  and  conditions  as  equity  may  prescribe,  and  it  shall  be  allowable  in 
cases  where  all  parties  in  interest  consent  thereto  to  modify  any  lease  and 
to  continue  the  same  as  modified :  Provided,  No  lease  made  by  any  adminis- 
trator, executor,  guardian  or  curator  which  has  been  investigated  by  and 
has  received  the  approval  of  the  United  States  court  havingjurisdiction  of 
the  proceeding  shall  be  subject  to  suit  or  proceeding  by  the'Secrewjy  qf 
the  Interior  or  Attomey-(Jeneral :  Provided  further,  No  lease  madie  p^  aii^ 
administrator,  executor,  guardian,  or  curator  shall  be  valid  or  eriforc'ible 
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without  the  approval  of  the  ooort  having  jmrisdictioti  of  the  proceeding. 
[33  8iai.  L.  1060.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1905,  ch.  1479. 


[Sec.  1.]  [Continuing  alienation  restrictionfl.]  That  prior  to  the  expira- 
tion of  the  trust  period  of  any  Indian  allottee  to  whom  a  trust  or  other 
patent  containing  restrictions  upon  alienation  has  been  or  shall  be  issued 
under  any  law  or  treaty  the  President  may  in  his  discretion  continue  such 
restrictions  on  alienation  for  such  period  as  he  may  deem  best :  Provided, 
however,  That  this  shall  not  apply  to  lands  in  the  Indian  Territory.  [34 
Siat.  L.  326.] 

This  and  the  foUowing  four  paragraphs  and  the  succeeding  section  2  are  from  the 
Indian  Appropriation  Act  of  June  21,  1906,  ch.  3504. 

[Allotments  ill  severalty  —  lands  not  liable  for  prior  debts.]    •    •    • 

That  the  Act  entitled  ^^An  Act  to  provide  for  the  allotment  of  lands  in 
.severalty  to  Indians  on  the  various  reservations,  and  to  extend  the  protec- 
tion of  the  laws  of  the  United  States  and  the  Territories  over  the  Indians, 
and  for  other  purposes/'  approved  February  eighth,  eighteen  hundred  and 
eighty-seven,  be,  and  is  hereby,  amended  by  adding  the  following:  No 
lands  acquired  under  the  provisions  of  this  Act  shall,  in  any  event,  become 
liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  the 
final  patent  in  fee  therefor.    [34  Stat.  L.  327.] 

The  foregoing  paragraph  and  the  foUowing  three  paragraphs  of  this  section  were 
added  to  the  General  Allotment  Act  of  Feb.  8,  1887,  ch.  119,  supra,  p.  821  et  seq.,  men- 
tioned in  the  text,  by  a  provision  of  the  Indian  Appropriation  Act  of  June  21,  1906, 
ch.  3504. 

[Trust  funds.]  •  •  •  That  no  money  accruing  from  any  lease  or  sale 
of  lands  held  in  trust  by  the  United  States  for  any  Indian  shall  become  liable 
for  the  payment  of  any  debt  of,  or  claim  against,  such  Indian  contracted  or 
arising  during  such  trust  period,  or,  in  case  of  a  minor,  during  his  minority, 
except  with  the  approval  and  consent  of  the  Secretary  of  the  Interior.  [34 
Stai.  L.  327.] 

See  the  notes  to  the  second  paragraph  of  this  section,  supra,  this  page.   . 

[Interest  on  funds  held  for  minors  —  disposition.]  •  •  •  That  the 
shares  of  money  due  minor  Indians  as  their  proportion  of  the  proceeds  from 
the  sale  of  ceded  or  tribal  Indian  lands,  whenever  such,  shares  have  been,  or 
shall  hereafter  be,  withheld  from  their  parents,  legal  guardians,  or  others, 
and  retained  in  the  United  States  Treasury  by  direction  of  the  Secretary  of 
the  Interior,  shall  draw  interest  at  the  rate  of  three  per  centum  per  annum 
unless  otherwise  provided  for,  from  the  period  when  such  proceeds  have 
been  or  shall  be  distributed  per  capita  among  the  members  of  the  tribe  of 
which  such  minor  is  a  member;  and  the  Secretary  of  the  Treasury  is  hereby 
authorized  and  directed  to  allow  interest  on  such  unpaid  amounts  belonging 
to  said  minors  as  shall  be  certified  by  the  Secretary  of  the  Interior  as  enti- 
tled to  draw  interest  under  this  Act.     [34  Stat.  L.  327.] 

See  the  notes  to  the  second  paragraph  of  this  section,  supra,  this  page. 
3  P.  S.  A.— 28 
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[Sale  of  aUotted  lands— deposition  of  iiroolieda.}  •  •  •  That  any 
Indian  allotted  lands  under  any  law  or  treaty  without  the  power  of  alien- 
ation, and  within  a  reclamation  project  approved  by  the  Secretary  of  the 
Interior,  may  sell  and  convey  any  part  thereof,  under  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Interior^  but  such  conveyance  shall  be 
subject  to  his  approval,  and  when  so  approved  shall  convey  full  title  to  the 
purchaser  the  same  as  if  final  patent  without  restrictions  had  been  issued 
to  the  allottee:  Provided,  That  the  consideration  shall  be  placed  in  the 
Treasury  of  the  United  States,  and  used  by  the  Commissioner  of  Indian 
Affairs  to  pay  the  construction  charges  that  may  be  assessed  against  the 
unsold  part  of  the  allotment,  and  to  pay  the  maintenance  charges  thereon 
during  the  trust  period,  and  any  surplus  shall  be  a  benefit  running  with 
the  water  right  to  be  paid  to  the  holder  thereof.    [34  Stat.  L,  327.] 

See  the  aotes  to  tibe  second  paragraph  ci  this  aeetion,  supra,  p.  849. 

[Sec.  2.]  [Nez  Perces — leases  permitted  —  certificate.]  •  •  •  That 
if  any  adult  member  of  the  Nez  Perce  tribe  of  Indians  in  Idaho  believes  him- 
self or  herself  competent  to  make  leases  and  transact  his  or  her  affairs,  such 
member  may  file  a  request  with  the  Commissioner  of  Indian  Affairs  for  a. 
permit  to  lease  the  lands  which  have  been  allotted  to  him  or  her  and  the 
minor  children  of  such  member.  And  if  upon  consideration  and  examina- 
tion of  the  request  the  said  Commissioner  finds  said  member  to  be  fully 
competent  and  capable  of  managing  and  caring  for  his  or  her  own  individual 
affairs,  he  may  issue  a  certificate  to  such  member  authorizing  him  or  her  to 
make  leases  or  rental  contracts  for  the  lands  allotted  to  such  member  and 
his  or  her  minor  children.     [34  Stat.  L.  334.] 

See  the  note  to  the  first  paragraph  of  section  1  of  this  Act,  awpra,  p.  849. 

[Alienation  restrictions  removed  —  leases  by  nonresident  allottees  — 
lands  of  minors.]  •  •  •  All  restrictions  as  to  sale  and  incumbrance  of 
all  lands,  inherited  and  otherwise,  of  all  adult  Kicapoo  Indians,  and  of  all 
Shawnee,  Delaware,  Caddo,  and  Wichita  Indians  who  have  heretofore  been 
or  are.  now  known  as  Indians  of  said  tribes,  affiliating  with  said  Kickapoo 
Indians  now  or  hereafter  nonresident  in  the  United  States,  who  have  been 
allotted  land  in  Oklahoma  or  Indian  Territory  are  hereby  removed :  Pro- 
vided, That  any  such  Indian  allottee  who  is  a  nonresident  of  the  United 
States  may  lease  his  allotment  without  restrictions  for  a  period  not  exceed- 
ing five  years :  Provided  further,  That  the  parent  or  the  person  next  of 
kin  having  the  care  and  custody  of  a  minor  allottee  may  lease  the  allotment 
of  said  minor  as  herein  provided,  except  that  no  such  lease  shall  extend 
beyond  the  minority  of  said  allottee.     [34  Stat,  L.  3€3.] 

See  the  note  to  the  first  paragraph  of  section  1  of  this  Act,  supra,  p.  849. 


[Seo.  1.]  [Payment  of  taxes  from  share  of  allottee  in  tribal  funds  — 
restriction.]  *  *  *  In  any  case  where  the  restrictions  as  to  alienation 
have  been  removed  with  respect  to  ^ny  Indian  allottee,  or  as  to  any  portion 
of  the  lands  of  any  Indian  allottee,  and  such  allottee  as  an  individual,  or  as 
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a  member  of  any  tribe,  has  an  interest  in  any  fond  held  by  the  United 
States  beyond  the  amount  by  law  chargeable  to  such  Indian  or  tribe  on 
account  of  advances,  the  Commissioner  of  Indian  Affairs  is  hereby  author- 
ized, prior  to  the  date  at  which  any  penalties  for  the  nonpayment  of  taxes 
would  accrue  under  the  Laws  of  the  State  or  Territory  in  which  such  land 
is  situated,  to  pay  such  taxes  and  charge  the  amount  thereof  to  such  allottee, 
to  be  deducted  from  the  share  of  such  allottee  in  the  final  distribution  or 
payment  to  him  from  such  fund :  Provided,  That  no  such  payment  shall  be 
made  by  said  Commissioner  where  it  is  in  excess  of  the  amount  which  will 
ultimately  be  due  said  allottee.    [34  Stat.  L,  1016.] 

The  provisions  of  this  and  the  following  paragraph  are  from  the  Indian  Appropria- 
tion Act  of  March  1,  1907,  ch.  2285. 

[Noncompetent  Indians  —  sale  of  allotments  —  proceeds  —  fee  title  to 
issue.]  •  •  •  That  any  noncompetent  Indian  to  whom  a  patent  contain- 
ing restrictions  against  alienation  has  been  issued  for  an  allotment  of  land  in 
severalty,  under  any  law  or  treaty,  or  who  may  have  an  interest  in  any  allot- 
ment by  inheritance,  may  sell  or  convey  all  or  any  part  of  such  allotment  or 
such  inherited  interest  on  such  terms  and  conditions  and  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  prescribe,  and  the 
proceeds  derived  therefrom  shall  be  used  for  the  benefit  of  the  allottee  or 
heir  so  disposing  of  his  land  or  interest,  under  the  supervision"  of  the  Com- 
missioner of  Indian  Affairs;  and  any  conveyance  made  hereunder  and 
approved  by  the  Secretary  of  the  Interior  shall  convey  full  title  to  the  land 
or  interest  so  sold,  the  same  as  if  fee-simple  patent  had  been  issued  to  the 
allottee.    [34  Stat.  L.  1018.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 


An  Act  To  authorize  the  Secretary  of  the  Interior  to  issue  patents  in  fee 
to  purchasers  of  Indian  lands  under  any  law  now  existing  or  here- 
after enacted,  and  for  other  purposes. 

[Act  of  May  29, 1908,  ch.  216,  35  Stat.  L.  444.] 

[Sec.  1.]  [Indian  allotments  —  sale  on  petition  of  allottee — excepted 
lands — lands  of  minors,  etc. — heirs  to  have  fee  simple  title  —  use  of 
proceeds  —  patent  to  purchaser  —  states  excepted.]  That  the  lands,  or 
any  part  thereof,  allotted  to  any  Indian,  or  any  inherited  interest  therein, 
which  can  be  sold  under  existing  law  by  authority  of  the  Secretary  of  the 
Interior,  except  the  lands  in  Oklahoma,  and  the  States  of  Minnesota  and 
South  Dakota  may  be  sold  on  the  petition  of  the  allottee,  or  his  heirs,  on 
such  terms  and  conditions  and  under  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe ;  and  the  lands  of  a  minor,  or  of  a  person  deemed 
incompetent  by  the  Secretary  of  the  Interior  to  petition  for  himself,  may 
be  sold  in  the  same  manner,  on  the  petition  of  the  natural  guardian  in  the 
case  of  infants,  and  in  the  case  of  Indians  deemed  incompetent  as  aforesaid, 
and  of  orphans  without  a  natural  guardian,  on  petition  of  a  person  desig- 
nated for  the  purpose  by  the  Secretary  of  the  Interior.    That  when  any 
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Indian  who  has  heretofore  received  or  who  may  hereafter  receive,  an  allot- 
ment of  land  dies  before  the  expiration  of  the  trust  period,  the  Secretary 
of  the  Interior  shall  ascertain  the  legal  heirs  of  such  Indian,  and  if  satisfied 
of  their  ability  to  manage  their  own  affairs  shall  cause  to  be  issued  in  their 
names  a  patent  in  fee  simple  for  said  lands ;  but  if  he  finds  them  incapable 
of  managing  their  own  affairs,  the  land  may  be  sold  as  hereinbefore  pro- 
vided :  Provided,  That  the  proceeds  derived  from  all  sales  hereunder  shall 
be  used,  during  the  trust  period,  for  the  benefit  of  the  allottee,  or  heir,  so 
disposing  of  his  interest,  under  the  supervision  of  the  Commissioner  of 
Indian  Affairs :  And  provided  further,  That  upon  the  approval  of  any  sale 
hereunder  by  the  Secretary  of  the  Interior  he  shall  cause  a  patent  in  fee 
to  issue  in  the  name  of  the  purchaser  for  the  lands  so  sold :  And  provided 
further.  That  nothing  in  section  one  herein  contained  shall  apply  to  the 
States  of  Minnesota  and  South  Dakota.    [35  Stat,  L.  444.] 

Sections  2-30  of  this  Act,  inclusive,  are  omitted  as  special.  The  provisions  of  the 
text  supersede  the  last  provision  of  the  Act  of  Feb.  8,  1887,  ch.  119,  §  6,  supra,  p.  830, 
relating  to  the  effect  of  the  death  of  an  allottee  before  the  expiration  of  the  trust 
period. 

Provisions  authorizing  the  sale  of  surplus  land  of  members  of  the  Kaw,  or  Kansas, 
or  Osage  Indians  in  Oklahoma  were  made  by  the  Act  of  March  3,  1909,  ch.  256,  35  Stat. 
L.  778. 

Provisions  for  the  sale  of  the  interest  of  minors  in  lands  of  the  Yakima  Reservation, 
in  the  state  of  Washington,  were  made  by  th6  Act  of  March  27,  1908,  ch.  107,  35  Stat 
L.  49. 


[Sec.  1.]  [Allotments  in  severalty  —  lease  of  mineral  lands  —  regula- 
tions.] That  all  lands  allotted  to  Indians  in  severalty,  except  allotments 
made  to  members  of  the  Five  Civiliaed  Tribes  and  Osage  Indians  in  Okla- 
homa, may  by  said  allottee  be  leased  for  mining  purposes  for  any  term  of 
years  as  may  be  deemed  advisable  by  the  Secretary  of  the  Interior ;  and  the 
Secretary  of  the  Interior  is  hereby  authorized  to  perform  aijy  and  all  acts 
and  make  such  rules  and  regulations  as  may  be  necessary  for  the  purpose 
of  carrying  the  provisions  of  this  paragraph  into  full  force  and  effect.  [35 
Stat.  L.  783.] 

This  and  the  two  paragraphs  following  are  from  the  Indian  Appropriation  Act  of 
March  3,  1909,  ch.  263. 

[Exchange  of  lands  unsuitable  for  allotment,  etc.  —  restriction — regu- 
lations.] That  if  any  Indian  of  a  tribe  whose  surplus  lands  have  been  or 
shall  be  ceded  or  opened  to  disposal  has  received  or  shall  receive  an  allot- 
ment embracing  lands  unsuitable  for  allotment  purposes,  such  allotment 
may  be  canceled  and  other  unappropriated,  unoccupied,  and  unreserved 
land  of  equal  area,  within  the  ceded  portions  of  the  reservation  upon  which 
such  Indian  belongs,  allotted  to  him  upon  the  same  terms  and  with  the  same 
restrictions  as  the  original  allotment,  and  lands  described  in  any  such  can- 
celed allotment  shall  be  disposed  of  as  other  ceded  lands  of  such  reservation. 
This  provision  shall  not  apply  to  the  lands  formerly  comprising  Indian 
Territory.  The  Secretary  of  the  Interior  is  authorized  to  prescribe  rules 
and  regulations  to  carry  this  law  into  effect.    [35  Stat,  L.  784.] 

See  the  note  to  the  preceding  paragraph  of  this  section^ 
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[Irrigation  of  allotted  lands.]  That  in  carrying  ont  any  irrigation 
project  which  may  be  undertaken  under  the  provisions  of  the  Act  of  June 
seventeenth,  nineteen  hundred  and  two  (Thirty-second  Statutes,  page  three 
hundred  and  eighty-eight),  known  as  ''  The  Reclamation  Act,"  and  which 
may  make  possible,  and  provide  for  in  connection  with  the  reclamation  of 
other  lands,  the  irrigation  of  all  or  any  part  of  the  irrigable  lands  hereto- 
fore included  in  allotments  made  to  Indians  under  the  fourth  section  of  the 
general  allotment  Act,  the  Secretary  of  the  Interior  be,  and  he  hereby  is, 
authorized  to  make  such  arrangement  and  agreement  in  reference  thereto 
as  said  Secretary  deems  for  the  best  interest  of  the  Indians:  Provided, 
That  no  lien  or  charge  for  construction,  operation,  or  maintenance  shall 
thereby  be  created  against  any  such  lands:    [35  Stat:  L,  798.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  852. 
A  further  provision  of  this  paragraph  relating  to  appropriations  is  omitted  as  tem- 
porary only. 

As  to  irrigation  of  allotted  lands,  see  the  Act  of  Feb.  8,  1887,  ch.  119,  §  7,  supra, 
p.  834. 

For  the  Reclamation  Act  of  June  17,  1002,  ch.  1093,  32  Stat.  L.  388,  mentioned 
in  the  text,  see  the  title  Waters. 


[Sec.  1.]  [Report  of  cost  of  survey  and  allotment  work.]    •    •    • 

That  hereafter  the  Secretary  of  the  Interior  shall  transmit  to  Congress 
annually  on  the  first  Monday  in  December  a  cost  account  for  the  preceding 
fiscal  year  of  all  survey  and  allotment  work  on  Indian  reservations.  [36 
Stat.  L.  270.] 

This  is  from  the  Indian  Approipriation  Act  of  April  4,  1910,  ch.  140. 


An  Act  To  provide  for  determining  the  heirs  of  deceased  Indians,  for  the 
disposition  and  sale  of  allotments  of  deceased  Indians,  for  the  leasing 
of  allotments,  and  for  other  purposes. 

[Act  of  June  25, 1910,  ch.  431,  30  Stat.  L.  855.] 

[Sec.  1.]  [Indian  trust  allotments  —  disposal  to  heirs  of  intestate 
Indians  —  partition  —  sales,  etc.  —  patents  in  fee  —  proceeds  —  compe- 
tency certificates  —  deposit  of  Indian  funds  in  banks  —  indemnity  bond.] 

That  when  any  Indian  to  whom  an  allotment  of  land  has  been  made,  or  may 
hereafter  be  made,  dies  before  the  expiration  of  the  trust  period  and  before 
the  issuance  of  a  fee  simple  patent,  without  having  made  a  will  disposing  of 
said  allotment  as  hereinafter  provided,  the  Secretary  of  the  Interior,  upon 
notice  and  hearing,  under  such  rules  as  he  may  prescribe,  shall  ascertain 
the  legal  heirs  of  such  decedent,  and  his  decision  thereon  shall  be  final  and 
conclusive.  If  the  Secretary  of  the  Interior  decides  the  heir  or  heirs  of  such 
decedent  competent  to  manage  their  own  affairs,  he  shall  issue  to  such  heir 
or  heirs  a  patent  in  fee  for  the  allotment  of  such  decedent;  if  he  shall  decide 
one  or  more  of  the  heirs  to  be  incompetent  he  may,  in  his  discretion,  cause 
such  lands  tp  be  sold :  Provided,  That  if  the  Secretary  of  the  Interior  shall 
find  that  the  lands  of  the  decedent  are  capable  of  partition  to  the  advantage 
of  the  heirs,  he  may  cause  the  shares  of  such  as  are  competent,  upon  their 
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petition,  to  be  set  aside  and  patents  in  fee  to  be  issued  to  them  therefor. 
All  sales  of  lands  allotted  to  Indians  authorized  by  this  or  any  other  Act 
shall  be  made  under  such  rules  and  regulations  and  upon  such  terms  as  the 
Secretary  of  the  Interior  may  prescribe,  and  he  shall  require  a  deposit  of 
ten  per  centum  of  the  purchase  price  at  the  time  of  the  sale.  Should  the 
purchaser  fail  to  comply  with  the  terms  of  sale  prescribed  by  the  Secretary 
of  the  Interior,  the  amount  so  paid  shall  be  forfeited ;  in  case  the  balance 
of  the  purchase  price  is  to  be  paid  in  deferred  pa3nnents,  a  further  amount, 
not  exceeding  fifteen  per  centum  of  the  purchase  price  may  be  so  forfeited 
for  failure  to  comply  with  the  terms  of  the  sale.  All  forfeitures  shall  inure 
to  the  benefit  of  the  heirs.  Upon  payment  of  the  purchase  price  in  full, 
the  Secretary  of  the  Interior  shall  cause  to  be  issued  to  the  purchaser  patent 
in  fee  for  such  land :  Provided,  That  the  proceeds  of  the  sale  of  inherited 
lands  shall  be  paid  to  such  heir  or  heirs  as  may  be  competent  and  held  in 
trust  subject  to  use  and  expenditure  during  the  trust  period  for  such  heir 
or  heirs  as  may  be  incompetent,  as  their  respective  interests  shall  appear: 
Provided  further,  That  the  Secretary  of  the  Interior  is  hereby  authorized 
in  his  discretion  to  issue  a  certificate  of  competency,  upon  application  there- 
for, to  any  Indian,  or  in  case  of  his  death,  to  his  heirs,  to  whom  a  patent  in 
fee  containing  restrictions  on  alienation  has  been  or  may  hereafter  be  issued, 
and  such  certificate  shall  have  the  effect  of  removing  the  restrictions  on 
alienation  contained  in  such  patent :  Provided  further,  That  hereafter  any 
United  States  Indian  agent,  superintendent,  or  other  disbursing  agent  of 
the  Indian  Service  may  deposit  Indian  moneys,  individual  or  tribal,  coming 
into  his  hands  as  custodian,  in  such  bank  or  banks  as  he  may  select :  Pro- 
vided, That  the  bank  or  banks  so  selected  by  him  shall  first  execute  to  the 
said  disbursing  agent  a  bond,  with  approved  surety,  in  such  amount  as  will 
properly  safeguard  the  funds  to  be  deposited.  Such  bonds  shall  be  subject 
to  the  approval  of  the  Secretary  of  the  Interior.    [36  Stat.  L,  855.] 

Sections  19  and  20  of  this  Act  were  as  follows: 

*'  Sec.  19.  That  sections  four  hundred  and  sixty-eight,  four  hundred  and  sixty-nine, 
and  two  thousand  and  ninety-one  of  the  Reyised  Statutes  of  the  United  States  be,  and 
they  are  hereby,  repealed."    [SB  Stat,  L,  860,] 

"  Sec.  20.  That  the  following  sections  in  the  following  Acts  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  service,  to  wit:  Section  eight  ■ 
of  the  Act  of  March  third,  eighteen  hundred  and  sevent^r-five;  section  eight  of  the  Act 
of  March  second,  eigliteen  hundred  and  ninety-five;  section  eight  of  the  Act  of  March 
third,  nineteen  hundred  and  one;  and  section  six  of  the  Act  of  May  twenty-sev«nth, 
nineten  hundred  and  two,  be,  and  they  are  hereby,  repealed."     [36  8 tat.  L.  861.} 

Section  21  was  special  only. 

Section  22  amended  the  Act  of  July  1,  1898,  ch.  645,  (  6,  8upra,  p.  801. 

Section  23,  relating  to  the  purchase  of  Indian  supplies,  is  given  supra,  p.  791. 

Sections  24-30  were  special  only. 

Section  6  of  this  Act,  amending  sections  50  and  53  of  the  Penal  Laws  of  March  4, 
1909,  is  incorporated  therein.    See  the  title  Penal  Laws. 

Section  9  amended  the  Act  of  Feb.  8, 1887,  ch.  119,  |  1,  and  is  given  aupra,  p.  821. 

Sections  11,  12  and  15  were  special  onlv. 

Section  16  amended  the  Act  of  March  2,  1889,  ch.  374,  (  1,  and  is  incorporated 
therein,  infra,  p.  893. 

Section  17  repealed  a  provision  of  the  Act  of  March  3,  1909,  ch.  263,  35  Stat.  L.  782. 
Said  section  17  also  amended  the  Act  of  Feb.  28,  1891,  ch.  383,  (I  1,  4.  The  Act  of 
Feb.  28,  1891,  ch.  383,  $  1,  had  previously  amended  the  Act  of  Feb.  8,  1887,  ch.  119,  f  1. 
Said  amending  provisions  are  incorporated  in  the  sections  amended,  8upra,  pp.  821,  838. 

Section  18  was  special  only. 

Power  and  juriadiction  of  Secretary  of  this  statute  to  ascertain  the  legal  heirs, 
the  Interior. —  The  Secretary  of  the  In-  This  Act  restored  to  the  secretary  the 
terior    has    exclusive    jurisdiction    under       power  that  had  been  taken  from  him  by 
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the  AetB  of  1894,  ch.  200,  and  Feb.  6, 
1901,  aupray  p.  841.  It  made  his  juris- 
diction exclusive  in  terms,  it  made  no 
exception  for  pending  litigation,  but  pur- 
ported to  be  uiiiTersal  and  so  to  take 
away  the  jurisdiction  that  for  a  time  had 
been  conferred  upon  the  courts  of  the 
United  States.  Hallowell  v.  Commons, 
(1916)  239  U.  S.  506,  36  S.  Ct.  202,  60 
U.  S.  (L,  ed.)  409,  affirming  (C.  C.  A. 
8th  Cir.  1914)  210  Fed.  793,  127  C.  C.  A. 
343.  And  to  the  same  effect  see  Bond  v, 
U.  S.,  (C.  C.  Ore.  1910)  181  Fed.  613; 
Pel-Ate-Yakot  t?.  U.  S.,  (C.  C.  Idaho  1911) 
188  Fed,  387. 

This  Act  merely  clothed  the  Secretary 
of  the  Interior  with  jurisdiction  to 
identify  the  legal  heirs  of  a  deceased 
allottee  and  in  doing  so  he  is  as  much 
bound  by  the  laws  of  descent  in  the  juris- 
diction where  the  lands  are  located  as 
any  other  tribunal.  U.  S.  t>.  Lane,  (1915) 
43  App.  Cas.   (D.  C.)   414. 

Conclusiveness  of  decision  of  Secretary 
of  the  Interior. —  In  ascertaining  the  legal 
heirs  of  a  deceased  allottee  the  decision 
of  the  Secretary  of  the  Interior  is  final 
and  conclusive,  but  this  does  not  mean 
that  he  can  arbitrarily  ignore  the  legal 
heirs  of  a  deceased  allottee  and  decide  in 
favor  of  a  collateral  heir  or  a  stranger  in 
blood.  Such  a  decision  would  be  arbitrary 
or  capricious  and  not  sustainable  under 


any  view  of  this  Act.     U.   S.  v. 
(1915)  43  App.  Cas.  (D.  C.)  414. 

Status  of  purchase  price  on  sale  of 
allotment. —  Upon  the  sale  of  an  allotment 
of  an  incompetent  Indian,  the  purchase 
price  received  by  the  United  States  has 
the  same  legal  status  as  the  allotment 
itself  had,  and  therefore  is  not  subject 
to  alienation  by  the  Indian,  and  property 
that  is  purchaised  hj  the  United  States  for 
the  Inman  with  said  purchase  price,  the 
title  being  taken  in  the  United  States,  also 
has  the  legal  status  of  the  allotment,  and 
is  not  subject  to  alienation.  In  other 
words,  the  purchase  price  of  such  allot- 
ment when  sold  by  the  United  States,  or 
its  proceeds  when  the  United  States  uses 
such  purchase  price  to  purchase  other 
property  for  the  Indian,  taking  title  in 
the  name  of  the  United  States,  does  not 
become  subject  to  alienation  by  the  In- 
dian. The  United  States  taking  the  title 
in  its  own  name  in  trust  for  the  Indian 
is  as  an  express  and  unequivocal  manifes- 
tation of  its  intention  not  to  relinquish 
the  trust  —  not  to  turn  the  property  over 
to  the  Indian  to  do  with  as  he  may  please; 
it  rests  exclusively  with  the  United  States, 
as  trustee  and  as  guardian  of  the  Indian, 
to  determine  when,  if  at  all,  it  will  relin- 
quish the  trust  and  turn  over  the  prop- 
erty to  the  Indian  to  do  therewith  as  he 
may  choose.  Rider  v.  La  Clair,  (1914) 
77  Wash.  488,  138  Pac.  8. 


[Sec.  2.]  [Disposal  by  will  of  land  held  under  trust,  patent^  etc. — 
approval  of  will  —  effect  —  sale  of  land  as  issuance  of  patent  in  fee  — 
exceptions.]  That  any  persons  of  the  age  of  twenty-one  years  having  any 
right,  title,  or  interest  in  any  allotment  held  under  trust  or  other  patent 
containing  restrictions  on  alienation  or  individual  Indian  moneys  or  other 
property  held  in  trust  by  the  United  States  shall  have  the  right  prior  to 
the  expiration  of  the  trust  or  restrictive  period,  and  before  the  issuance  of 
a  fee  simple  patent  or  the  removal  of  restrictions,  to  dispose  of  such  prop- 
erty by  will,  in  accordance  with  regulations  to  be  prescribed  by  the  Secre- 
tary of  the  Interior :  Provided,  however,  That  no  will  so  executed  shall  be 
valid  or  have  any  force  or  effect  unless  and  until  it  shall  have  been  approved 
by  the  Secretary  of  the  Interior :  Provided  further.  That  the  Secretary  of 
the  Interior  may  approve  or  disapprove  the  will  either  before  or  after  the 
death  of  the  testator,  and  in  case  where  a  will  has  been  approved  and  it  is 
subsequently  discovered  that  there  has  beeii  fraud  in  connection  with  the 
execution  or  procurement  of  the  will  the  Secretary  of  the  Interior  is  hereby 
authorized  within  one  year  after  the  death  of  the  testator  to  cancel  the 
approval  of  the  will,  and  the  property  of  the  testator  shall  thereupon 
descend  or  be  distributed  in  accordance  with  the  laws  of  the  State  wherein 
the  property  is  located :  Provided  further,  That  the  approval  of  the  will 
and  the  death  of  the  testator  shall  not  operate  to  terminate  the  trust  or 
restrictive  period,  but  the  Secretary  of  the  Interior  may,  in  his  discretion, 
cause  the  lands  to  be  sold  and  the  money  derived  therefrom,  or  so  much 
thereof  as  may  be  necessary,  used  for  the  benefit  of  the  heir  or  heirs  entitled 
thereto,  remove  the  restrictions,  or  cause  patent  in  fee  to  be  issued  to  the 
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devisee  or  devisees,  and  pay  the  moneys  to  the  legatee  or  legatees  either  in 
whole  or  m  part  from  time  to  time  as  he  may  deem  advisable,  or  use  it  for 
then:  benefit:  Provided  also,  That  sections  one  and  two  of  this  Act  shaU 
not  apply  to  the  Five  Civiliased  Tribes  or  the  Osage  Indians.  [36  Stat  L 
856,  as  amended  by  37  Stat.  L.  678.] 

S/^^ffl^^®'*.^"  amended  to  read  as  above  given  by  an  Act  of  Feb.  14,  1913.  eh.  55 

r^lif^J  ?*  j^f *  *?y  Indian  of  the  age  of  twenty-one  years,  or  over,  to  whom  an  aUot- 
ment  of  land  has  been  or  may  hereafter  be  Aiade,  shaU  have  the  right,  prior  to  the 
expiration  of  the  trust  period  and  before  the  issue  of  a  fee  simple  patent,  to  dispose  of 
such  allotment  by  will,  in  accordance  with  rules  and  regulations  to  be  prescribed  by 
tue  ^secretary  of  the  Interior:  Provided,  however,  That  no  wUl  so  executed  shall  be 
valid  or  have  any  force  or  effect  unless  and  until  it  shall  have  been  approved  by  the 
Oonunissioner  of  Indian  Affairs  and  the  Secretary  of  the  Interior:     Provided  further, 

r?^  of^**?°^oi^."?  ^^  *^°  ^'  **^^»  ^«*  »^»"  »ot  *PPly  to  the  State  of  Oklahoma.*' 
I.UO  a  tat,  L,  ooo.j 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

Power  of  Secretary  of  the  Interior—       the  preceding  section  1,  supra,  p.  854. 
repeal  of  earlier  Acts.— See  note  under  »      *"   »  f 

Sec.  3.  [Surrender  of  trust  allotments  to  ohildren  —  conditions.]  That 
in  any  ease  where  an  Indian  has  an  allotment  of  land,  or  any  right,  title, 
or  interest  in  such  an  allotment,  the  Secretary  of  the  Interior,  in  his  discre- 
tion, may  permit  such  Indian  to  surrender  such  allotment,  or  any  right, 
title,  or  interest  therein,  by  such  formal  relinquishment  as  may  be  pre- 
scribed by  the  Secretary  of  the  Interior,  for  the  benefit  of  any  of  his  or  her 
children  to  whom  no  allotment  of  land  shall  have  been  made ;  and  thereupon 
the  Secretary  of  the  Interior  shaU  cause  the  estate  so  relinquished  to  be 
allotted  to  such  child  or  children  subject  to  all  conditions  which  attached 
to  it  before  such  relinquishment.    [36  Stat.  L.  856,] 

S^  the  notes  to  section  1  of  this  Act,  supra,  p.  854. 

Sec.  4.  [Leases  of  trust  allotments.]  That  any  Indian  allotment  held 
under  a  trust  patent  may  be  leased  by  the  allottee  for  a  period  not  to  exceed 
five  years,  subject  to  and  in  conformity  with  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  may  prescribe,  and  the  proceeds  of  any  such 
lease  shall  be  paid  to  the  allottee  or  his  heirs,  or  expended  for  his  or  their 
benefit,  in  the  discretion  of  the  Secretary  of  the  Interior.    [3€  Stat.  L.  856.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  854. 

Sec.  5.  [Inducing  conveyances  by  Indians  of  trust  interests  unlawful 
—  punishment  for.]  That  it  shall  be  unlawful  for  any  person  to  induce 
any  Indian  to  execute  any  contract,  deed,  mortgage,  or  other  instrument 
purporting  to  convey  any.  land  or  any  interest  therein  held  by  the  United 
States  in  trust  for  such  Indian,  or  to  offer  any  such  contract,  deed,  mortgage, 
or  other  instrument  for  record  in  the  office  of  any  recorder  of  deeds.  Any 
person  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars for  the  first  offense,  and  if  convicted  for  a  second  offense  may  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars  or  imprisonment  not 
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exceeding  one  year,  or  by  both  sneh  fine  and  imprisonment,  in  the  discre- 
tion of  the  conrt :  Provided,  That  this  section  shall  not  apply  to  any  lease 
or  other  contract  authorized  by  law  to  be  made.    [36  Stat.  i.  857.] 
See  the  notes  to  section  1  of  this  Act,  ftu/pra,  p.  854. 

Sec.  7.  [Indian  reservations  —  sales  of  timber  on  tinallotted  lands  in.] 

That  the  mature  living  and  dead  and  down  timber  on  unallotted  lands  of 
any  Indian  reservation  may  be  sold  under  regulations  to  be  prescribed  by 
the  Secretary  of  the  Interior,  and  the  proceeds  from  such  sales  shall  be 
used  for  the  benefit  of  the  Indians  of  the  reservation  in  such  manner  as  he 
may  direct:  Provided,  That  this  section  shall  not  apply  to  the  States  of 
Minnesota  and  Wisconsin.  [36  Stat.  L.  857.] 
See  the  notes  to  section  1  of  this  Act,  supra,  p.  854. 

Sec.  8.  [Sales  of  timber  on  trust  allotments.]  That  the  timber  on  any 
Indian  allotment  held  under  a  trust  or  other  patent  containing  restrictions 
on  alienations,  may  be  sold  by  the  allottee  with  the  consent  of  the  Secretary 
of  the  Interior  and  the  proceeds  thereof  shall  be  paid  to  the  allottee  or  dis- 
posed of  for  his  benefit  under  regulations  to  be  prescribed  by  the  Secretary 
of  the  Interior.    [36  Stat.  L.  857.] 

See  the  notes  to  section  1  of  this  Act,  stipra,  p.  854 

Sec.  10.  [Indians  in  Washington  —  inalienable  patents  to  lots  in  Indian 
foliages.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized, whenever  in  his  opinion  it  shall  be  conducive  to  the  best  welfare  and 
interest  of  the  Indians  living  within  any  Indian  village  on  any  of  the 
Indian  reservations  in  the  State  of  Washington,  to  issue  a  patent  to  each  of 
said  Indians  for  the  village  or  town  lot  occupied  by  him,  which  patent  shall 
contain  restrictions  against  the  alienation  of  the  lot  described  therein  to 
persons  other  than  members  of  the  tribe^  except  on  approval  of  the  Secre- 
tary of  the  Interior;  and  if  any  such  Indian  shall  die  subsequent  to  the 
approval  of  this  Act,  and  before  receiving  patent  to  the  lot  occupied  by 
him,  the  lot  to  which  such  Indian  would  have  been  entitled  if  living  shall  be 
patented  in  his  name  and  shall  be  disposed  of  as  provided  for  in  section  one 
of  this  Act.    [36  Stat.  L.  858.] 

See  the  notes  to  section  1  of  this  Act,  9Upra,  p.  854. 

Sec.  13.  [Indian  reservationa — power,  etc.,  sites  in,  may  be  reserved.] 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized,  in  his 
discretion,  to  reserve  from  location,  entry,  sale,  allotment,  or  other  appro- 
priation any  lands  within  any  Indian  reservation,  valuable  for  power  or 
reservoir  sites,  or  which  may  be  necessary  for  use  in  connection  with  any 
irrigation  project  heretofore  or  hereafter  to  be  authorized  by  Congress: 
Provided,  That  if  no  irrigation  project  shall  be  authorized  prior  to  the 
opening  of  any  Indian  reservation  containing  such  power  or  reservoir  sites 
the  Secretary  of  the  Interior  may,  in  his  discretion,  reserve  such  sites  pend- 
ing future  legislation  by  Congress  for  their  disposition,  and  he  shall  report 
to  Congress  all  reservations  made  in  conformity  with  this  Act.  [36  Stat. 
L.  858.] 

See  the  notes  to  section  1  of  this  Act,  aupra,  p.  854. 
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Sec.  14.  [Trust  allotments  —  canceling  patents  in  power  sites,  etc  — 
reimbursing  Indians  —  lieu  *  allotments.]  That  the  Secretary  of  the 
Interior,  after  notice  and  hearing,  is  hereby  authorized  to  cancel  trust 
patents  issued  to  Indian  allottees  for  allotments  within  any  power  or  reser- 
voir site  and  for  allotments  or  such  portions  of  allotments  as  are  located 
upon  or  include  lands  set  aside,  reserved,  or  required  within  any  Indian 
reservation  for  irrigation  purposes  under  authority  of  Congress :  Provided, 
That  any  Indian  allottee  whose  allotment  shall  be  so  canceled  shall  be  reim- 
bursed for  all  improvements  on  his  canceled  allotment,,  out  of  any  moneys 
available  for  the  construction  of  the  irrigation  project  for  which  the  said 
power  or  reservoir  site  may  be  set  aside :  Provided  further,  That  any  Indian 
allottee  whose  allotment,  or  part  thereof,  is  so  canceled  shall  be  allotted  land 
of  equal  value  within  the  area  subject  to  irrigation  by  any  such  project. 
[36  Stat.  L,  859.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  854. 

Sec.  31.  [National  forests  —  allotments  to  Indians  living  in  —  applica- 
tionSy  etc.]  That  the  Secretary  of  the  Interior  is  hereby  authorized,  in  his 
discretion,  to  make  allotments  within  the  national  forests  in  conformity  with 
the  general  allotment  laws  as  amended  by  section  •of  this  Act,  to  any 

Indian  occupying,  living  on,  or  having  improvements  on  land  included 
within  any  such  national  forest  who  is  not  entitled  to  an  allotment  on  any 
existing  Indian  reservation,  or  for  whose  tribe  no  reservation  has  been  pro- 
vided, or  whose  reservation  was  not  sufficient  to  afford  an  allotment  to  each 
member  thereof.  All  applications  for  allotments  under  the  provisions  of 
this  section  shall  be  submitted  to  the  Secretary  of  Agriculture,  who  shall 
determine  whether  the  lands  applied  for  are  more  valuable  for  agricultural 
or  grazing  purposes  than  for  the  timber  found  thereon;  and  if  it  be  foimd 
that  the  lands  applied  for  are  more  valuable  for  agricultural  or  grazing  pur- 
poses, then  the  Secretary  of  the  Interior  shall  cause  allotment  to  be  made 
as  herein  provided.     [36  Stat,  L.  863.] 

See  the  notes  to  section  1  of  this  Act,  attpra,  p.  854. 

*  The  section  intended  to  be  inserted  in  the  space  left  blank  in  the  text  was  apparently 
section  17  of  this  Act,  which  amended  the  Act  of  Feb.  2S,  1891,  ch.  383,  |  1,  which 
section  had  previously  amended  the  General  Allotment  Act  of  Feb.  8,  1887,  ch.  119,  §  1, 
supra,  p.  821. 

Sec.  32.  [Five  Civilized  Tribes  —  title  t6  lands  deeded  to  deceased 
Indians.]  Where  deeds  to  tribal  lands  in  the  Five  Civilized  Tribes  have 
been  or  may  be  issued,  in  pursuance  of  any  tribal  agreement  or  Act  of  Con- 
gress, to  a  person  who  had  died,  or  who  hereafter  dies  before  the  approval 
of  such  deed,  the  title  to  the  land  designated  therein  shall  inure  to  and 
become  vested  in  the  heirs,  devisees,  or  assigns  of  such  deceased  grantee  as 
if  the  deed  had  issued  to  the  deceased  grantee  during  life.  [36  Stat.  L. 
863.] 

See  the  notes  to  section  1  of  this  Act,  au^a,  p.  854. 

Purpose  of  section. — "  The  intent  and  the  deed  had  issued  to  the  deceased  grantee 
meaning  of  this  statute,  in  our  opinion,  during  life.'  The  section  was  not  intended 
was  to  make  the  patented  land  part  of  the  to  exdude  other  provisions  of  law  other- 
estate  of  the  nominal  patentee  quoad  hoe  wise  applicable,  and  to  give  a  title  at  aU 
—  the  most  important  words  being  *  as  if  events  to  the  heir  or  other  party  named  in 
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the    Act    as    purchaser.''     Perryman    v,  legsH  allottee,  who  has  died  before  the  ap- 

Woodward,  ( 1915)  238  U.  S.  148,  35  S.  Cft.  proval  of  the  deed.    It  does  not  deal  with 

830,  59  U.  S.  (L.  ed.)  1242.  a  case  where  there  never  was  an  allottee 

Scope  of  section. —  This  section  has  no  in   existence.     Iowa   Land,    etc.,   Co.   r. 

application  where  there  is  no  allottee.   It  U.  S.,  (G.  G.  A.  8th  Gir.  1914)  217  Fed. 

assumes  that  deeds  have  been  issued  to  a  11,  133  C.  C.  A.  121. 

Sec.  33.  [Provisions  not  affecting  Osages,  etc.]  That  the  provisions  of 
this  Act  shall  not  apply  to  the  Osage  Indians,  nor  to  the  Five  Civilized 
Tribes,  in  Oklahoma,  except  as  provided  in  section  thirty-two.  [36  Stat. 
L.  863,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  854. 


Sec.  17.  [Deposit  of  tribal  funds.]  •  •  •  The  net  receipts  from  the 
sales  of  surplus  and  unallotted  lands  and  other  tribal  property  belonging 
to  any  of  the  Five  Civilized  Tribes,  after  deducting  the  necessary  expense 
of  advertising  and  sale,  may  be  deposited  in  national  or  State  banks  in  the 
State  of  Oklahoma  in  the  discretion  of  the  Secretary  of  the  Interior,  such 
depositories  to  be  designated  by  him  under  such  rules  and  regulations  gov- 
erning the  rate  of  interest  thereon,  the  time  of  deposit  and  withdrawal 
thereof,  and  the  security  therefor,  as  he  may  prescribe.  The  interest  accru- 
ing on  such  funds  may  be  used  to  defray  the  expense  of  the  per  capita  pay- 
ments  of  such  funds.    [36  Stat.  L.  1070.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1911,  ch.  210. 
See  the  Act  of  Aug.  1,  1914,  ch.  222,  fi  17,  infra,  p.  860. 


[Sec.  1.]  [Administration  of  oaths — heirs  of  deceased  Indians.  —  wit- 
nesses at  hearings.]  •  •  •  That  hereafter  any  oflRcer  or  employee 
appointed  or  designated  by  the  Secretary  of  the  Interior  or  the  Commis- 
sioner of  Indian  Affairs  as  special  examiner  in  heirship  cases  shall  be 
authorized  to  administer  oaths  in  investigations  committed  to  him:  Pro- 
vided further,  That  the  provisions  of  this  paragraph  shall  not  apply  to  the 
Osage  Indians,  nor  to  the  Five  Civilized  Tribes  of  Indians  in  Oklahoma: 
And  provided  further,  That  hereafter  upon  the  determination  of  the  heirs 
of  a  deceased  Indian  by  the  Secretary  of  the  Interior,  there  shall  be  paid 
by  such  heirs,  or  from  the  estate  of  such  deceased  Indian,  or  deducted  from 
the  proceeds  from  the  sale  of  the  land  of  the  deceased  allottee,  or  from  any 
trust  funds  belonging  to  the  estate  of  the  decedent,  the  sum  of  $15,  to  cover 
the  cost  of  determining  the  heirs  to  the  estate  of  the  said  deceased  allottees ; 
which  amount  shall  be  accounted  for  and  paid  into  the  Treasury  of  the 
[Jnited  States  and  a  report  made  annually  to  Congress  by  the  Secretary  of 
the  Interior,  on  or  before  the  first  Monday  in  December,  of  all  moneys  col- 
lected and  deposited,  as  herein  provided :  And  provided  further,  That  the 
authority  delegated  to  judges  of  the  United  States  courts  by  section  forty- 
nine  hundred  and  eight  of  the  Revised  Statutes  is  hereby  conferred  upon 
the  Secretary  of  the  Interior  to  require  the  attendance  of  witnesses  at  hear- 
ings, upon  proper  showing  by  any  of  the  parties  to  determine  the  heirs  of 
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decedents,  held  in  accordance  with  section  one  of  the  Act  of  June  twenty- 
fifth,  nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page  eight  hundred 
and  fifty-five),  and  the  amendment  of  February  fourteenth,  nineteen  hun- 
dred and  thirteen  (Thirty-seventh  Statutes,  page  six  hundred  and  seventy- 
eight),  under  such  rules  and  regulations  as  he  may  prescribe.  [38  Stat.  L. 
586.] 

The  provisions  of  the  foregoing  section  1  and  the  foUowing  section  17  are  from  the 
Indian  Appropriation  Act  of  Aug.  1,  1914,  ch.  222. 

Provisions  similar  to  those  of  the  second  proviso  of  the  text,  relating  to  the  deter- 
mination of  the  heirs  of  deceased  allottees,  were  made  by  the  Act  of  June  30,  1913,  oh. 
4,  38  Stat.  L.  80. 

For  R.  S.  sec.  4908  mentioned  in  the  text  see  the  title  Patents. 

The  Act  of  June  25,  1910,  ch.  431,  (  1,  mentioned  in  the  text,  is  given  8upra,  p.  853, 
and  the  Act  of  Feb.  14,  1913,  ch.  55,  mentioned  in  the  text,  amended  section  2  of  said 
Act  of  June  25,  1910,  ch.  431,  9upra,  p.  855. 

Seo.  17.  [Five  Civilized  Tribes  —  contracts  for  sezvlces  in  relation  to 
enrollment — interest  on  fnnds  deposited — per  capita  payments.] 
•  •  •  Unless  the  consent  of  the  United  States  shall  have  previously  been 
given,  all  contracts  made  with  any  person,  or  persons,  now  or  hereafter 
applicants  for  enrollment  as  citizens  in  the  Five  Civilized  Tribes  for  com- 
pensation for  services  in  relation  thereto,  are  hereby  declared  to  be  void  and 
of  no  effect,  and  the  collection  or  receipt  of  any  moneys  from  any  such 
applicants  for  citizenship  shall  constitute  an  offense  against  the  laws  of  the 
United  States,  punishable  by  a  fine  of  not  exceeding  $500  or  imprisonment 
for  not  exceeding  six  months,  or  both,  and  lands  allotted  to  such  applicants 
whether  Indians  or  freedmen  shall  not  be  affected  or  encumbered  by  any 
deed,  debt,  or  obligation  of  any  character  contracted  prior  to  the  time  at 
which  said  land  may  be  alienated  under  the  laws  of  the  United  States: 
Provided  further,  That  the  interest  accruing  from  tribal  funds  and  depos- 
ited in  banks  in  the  State  in  Oklahoma  may  be  used  as  authorized  by  the 
Act  of  March  third,  nineteen  hundred  and  eleven,  under  the  direction  of 
the  Secretary  of  the  Interior,  to  defray  the  expense  of  per  capita  payments 
authorized  by  Congress.    [38  Stat.  L.  €01.] 

See  the  notes  to  the  preceding  section  1  of  the  text. 

The  Act  of  March  3,  1911,  ch.  210,  {  17,  mentioned  in  the  text,  is  given  stipra,  p.  859. 


An  Act  To  provide  for  drainage  of  Indian  allotments  of  the  Five  Civilized 

Tribes. 

[Act  of  March  27, 1914,  ch.  46,  38  Stat.  L.  310.] 

[Five  Civilized  Tribes  —  drainage  district — payment  of  assessments.] 

That  whenever  a  drainage  district  is  organized  in  any  county  in  the  Five 
Civilized  Tribes  of  the  State  of  Oklahoma,  under  the  laws  of  that  State, 
for  the  purpose  of  draining  the  lands  within  such  district,  the  Secretary 
of  the  Interior  is  authorized,  in  his  discretion,  to  pay  from  the  funds  or 
moneys  arising  from  any  source  under  his  control  or  under  the  control  of 
the  United  States,  and  which  would  be  pro  rated  to  such  allottee,  the  assess- 
ment for  drainage  purposes  against  any  Indian  allottee  or  upon  the  lands 
of  any  allottee  who  is  not  subject  to  taxation  or  whose  lands  are  exempt 
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from  taxation  or  from  assessment  for  taxation  under  tlie  treaties  or  agree- 
ments with  the  tribe  to  which  such  allottee  may  belong,  or  under  any  Act  of 
Congress;  and  such  amount  so  paid  out  shall  be  charged  against  such 
allottee's  pro  rata  share  of  any  .funds  to  his  credit  under  the  control  of  the 
Secretary  of  the  Interior  or  the  United  States :  Provided,  That  the  Secre- 
tary of  the  Interior,  before  paying  out  such  funds,  shall  designate  some 
person  with  a  knowledge  of  the  subject  of  drainage,  to  review  the  schedules 
of  assessment  against  each  tract  of  land  and  to  review  the  land  assessed  to 
ascertain  whether  such  Indian  allottee,  or  his  lands  not  subject  to  taxation, 
have  been  assessed  more  than  their  pro  rata  share  as  compared  with  other 
lands  located  in  said  district  similarly  situated  and  deriving  like  benefits. 
And  if  such  Indian  lands  have  been  assessed  justly  when  compared  with 
other  assessments,  then,  in  that  event,  said  funds  shall  be  paid  to  the  proper 
county  in  which  such  drainage  district  may  be  organized,  or,  in  the  option 
of  the  Secretary  of  the  Interior,  to  the  construction  company  or  bondholder 
shown  to  be  entitled  to  the  funds  arising  from  such  assessment :  Provided 
further,  That  in  any  event  such  assessment  on  any  Indian  allotment  shall 
not  exceed  $15  per  acre,  and  no  such  assessment  shall  be  made  unless  the 
Indian  allottee  affected,  or  his  legal  guardian,  shall  consent  thereto :  And 
provided  further,  That  nothing  in  this  Act  shall  be  so  construed  as  to 
deprive  any  allottee  of  any  right  which  he  might  otherwise  have  individually 
to  apply  to  the  courts  for  the  purpose  of  having  his  rights  adjudicated. 
[38  Stat.  L.  310.] 


An  Act  To  provide  for  the  final  disposition  of  the  affairs  of  the  Five 
Civilized  Tribes  in  the  Indian  Territory,  and  for  other  purposes. 

[Act  of  April  26, 1906,  cfc.  1876,  34  8tai.  L.  137.] 

[Sec.  1.]  [Five  Civilized  Tribes  —  final  disposition  of  affairs  —  enrol- 
ment rtdes.]  That  after  the  approval  of  this  Act  no  person  shall  be  enrolled 
as  a  citizen  or  freedman  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or 
Seminole  tribes  of  Indians  in  the  Indian  Territory,  except  as  herein  other- 
wise provided,  unless  application  for  enrollment  was  made  prior  to  Decem- 
ber first,  nineteen  hundred  and  five,  and  the  records  in  charge  of  the  Com- 
missioner to  the  Five  Civilized  Tribes  shall  be  conclusive  evidence  as  to  the 
fact  of  such  application ;  and  no  motion  to  reopen  or  reconsider  any  citizen- 
ship case,  in  any  of  said  tribes,  shall  be  entertained  unless  filed  with  the 
Commissioner  to  the  Five  Civilized  Tribes  within  sixty  days  after  the  date 
of  the  order  or  decision  sought  to  be  reconsidered  except  as  to  decisions 
made  prior  to  the  passage  of  this  Act,  in  which  cases  such  motion  shall  be 
made  within  sixty  days  after  the  passage  of  this  Act :  Provided,  That  the 
Secretary  of  the  Interior  may  enroll  persons  whose  names  appear  upon 
any  of  the  tribal  roUs  and  for  whom  the  records  in  charge  of  the  Commis- 
sioner to  the  Five  Civilized  Tribes  show  application  was  made  prior  to 
December  first,  nineteen  hundred  and  five,  and  which  was  not  allowed  solely 
because  not  made  within  the  time  prescribed  by  law.    [34  Stat,  t,  137.] 

This  ifl  the  flrat  section  of  the  **  Curtis  Act,"  or  "  Disposition  of  Affairs  Act."    It-was 
affected  by  the  Act  of  May  27,  1908,  ch.  199,  infra,  p.  881  et  seq. 
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By  the  Ou^  Act  of  June  28,  1906,  ch.  3572,  34  Stat.  L.  539,  and  the  supplementary 
and  amendatory  Act  of  Aug.  18,  1912,  ch.  83,  37  Stat.  L.  86,  proTiaions  were  made  for 
the  division  of  the  lands  and  funds  of  the  Osage  Indians  in  Oklahoma  territory. 

Review  of  judgment  of  citizenahip  Act  to  review  the  judgments  of  the  citi- 
court. —  No  authority  has  been  conferred  zenship  court.  ( 1907 )  26  0pp.  Atty.-Gen. 
upon  the  Secretary  of  the  Interior  by  this       127. 

[Sec.  2.]  [Miiior  children — illegitimate  children  —  payment  to  Chero- 
kees  —  equalisation  of  Creek  idlotments  continued  —  completion  of  rolls 
—  filing  enrollment  applications  restricted.]  That  for  ninety  days  after 
approval  hereof  applications  shall  be  received  for  enrollment  of  children 
who  were  minors  living  March  fourth,  nineteen  hundred  and  six,  whose 
parents  have  been  enrolled  as  members  of  the  Choctaw,  Chickasaw,  Chero- 
kee, or  Creek  tribes,  or  have  applications  for  enrollment  pending  at  the 
approval  hereof,  and  for  the  purpose  of  enrollment  under  this  section  ille- 
gitimate children  shall  take  the  status  of  the  mother,  and  allotments  shall 
be  made  to  children  so  enrolled.  If  any  citizen  of  the  Cherokee  tribe  shall 
fail  to  receive  the  full  quantity  of  land  to  which  he  is  entitled  as  an  allot- 
ment, he  shall  be  paid  out  of  any  of  the  funds  of  such  tribe  a  sum  equal  to 
twice  the  appraised  value  of  the  amount  of  land  thus  deficient.  The  pro- 
visions of  section  nine  of  the  Creek  agreement  ratified  by  Act  approved 
March  first,  nineteen  hundred  and  one,  authorizing  the  use  of  funds  of  the 
Creek  tribe  for  equalizing  allotments,  are  hereby  restored  and  reenacted, 
and  after  the  expiration  of  nine  months  from  the  date  of  the  original  selec- 
tion of  an  allotment  of  land  in  the  Choctaw,  Chickasaw,  Cherokee,  Creek, 
or  Seminole  tribes,  and  after  the  expiration  of  six  months  from  the  passage 
of  this  Act  as  to  allotments  heretofore  made,  no  contest  shall  be  instituted 
against  such  allotment :  Provided,  That  the  rolls  of  the  tribes  affected  by 
this  Act  shall  be  fully  completed  on  or  before  the  fourth  day  of  March, 
nineteen  hundred  and  seven,  and  the  Secretary  of  the  Interior  shall  have 
no  jurisdiction  to  approve  the  enrollment  of  any  person  after  said  date : 
Provided  further,  That  nothing  herein  shall  be  construed  so  as  hereafter 
to  permit  any  person  to  file  an  application  for  enrollment  or  to  be  entitled 
to  enrollment  in  any  of  said  tribes,  except  for  minors  the  children  of  Indians 
by  blood,  or  of  freedmen  members  of  said  tribes,  or  of  Mississippi  Choctaws 
identified  under  the  fourteenth  article  of  the  treaty  of  eighteen  hundred  and 
thirty,  as  herein  otherwise  provided,  and  the  fact  that  the  name  of  a  per- 
son appears  on  the  tribal  roll  of  any  of  said  tribes  shall  not  be  construed  to 
be  an  application  for  enrollment.  [34  Stat.  L.  137,  as  amended  by  34  Stat. 
L.  342.] 

This  section  was  amended  to  read  as  above  by  the  Indian  Appropriation  Act  of  June 
21,  1906,  ch.  3504.  The  amendment  consisted  of  substituting  the  last  proviso  above 
given  for  two  provisos  which  originally  closed  the  section. 

Effect  upon  courts. —  The  lands  in-  rollment,  the  courts  have  no  power  to  re- 
volved in  the  present  Act  were  public  quire  such  secretary  to  correct  errors  al- 
lands  belonging  to  the  Choctaw  and  leged  to  have  been  made  in  placing  the 
Chickasaw  Nations,  and  not  to  the  indi-  complainants'  names  on  the  rolls  of  freed- 
vidual  members  thereof.  The  disposition  men  instead  of  on  the  rolls  of  citizens 
of  such  lands  falls  within  the  legislative  ^f  th«  tribes,  whereby  such  complainants 
domain,  the  power  of  Congress  is  su-  ^^^^^  ^^^^^^  g^^^^^  allotments  of  land 
preme,  and  i^  action  is  conclusive  upon  ^  ^  j^  .  ^ 
the  courts.  Hence,  after  the  completion  mi»"  wi^jr  wuui**  icycivv  w«c  wicj  «u 
of  the  enroUment,  and  after  the  date  when  'tolled  as  citizens.  Ligon  v.  Johnston,  (C. 
by  the  above  section  the  Secretary  of  the  C.  A.  1908)  164  Fed.  670,  90  C.  C.  A. 
Interior  is  forbidden  to  approve  any  en-  486. 
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Chfldnn  Iscliiaed. — See  Gritts  v,  Fisher, 
<1912)  224  U.  S.  640,  32  S.  Ct.  580,  56 
XJ.  S.  (L.  ed.)  928,  wherein  the  court 
said:  ''The  controversy  here  arises  out 
of  the  provision  in  section  2  of  the  Act  of 
April  26,  1906,  as  amended  June  21  fol- 
lowing, for  the  enrollment  of  'children 
who  were  minors  living  March  4,  1906,* 
which  the  defendants  regard  as  including 
children  horn  after  Septemher  1.  1902, 
and  living  on  March  4,  1906.  The  api>el- 
lants  contend,  first,  that  it  does  not  in- 
clude children  horn  after  September  1, 
1902,  but  only  such  as  were  born  prior 
to  that  date  and  for  whom  no  application 
for  enrollment  was  made  within  the  time 
limited  by  the  Act  of  July  1,  1902;  that 
18,  on  or  before  October  31,  1902;  and, 
second,  that  if  it  does  include  children 
bom  after  September  1,  1902,  it  arbi- 
trarily takes  from  the  appellants  and 
others  similarly  situated  property  which 
is  theirs  and  gives  it  to  others,  and  there- 
fore is  violative  of  due  process  of  law. 
The  last  contention  rests  upon  another, 
viz.,  that  the  Act  of  July  1,  1902,  vested 
in  the  members  living  on  September  1, 
1902,  who  were  enrolled  under  that  Act, 
an  absolute  right  to  receive  all  lands  of 


the  tribe  not  reserved  or  allotted  there- 
under and  all  funds  of  tJie  tribe  not  used 
in  the  payment  of  tribal  debts.  We  are 
unable  to  assent  to  the  first  contention. 
The  provision  in  cniestion  says  'children 
who  were  minors  living  Mareh  4,  1906,' 
and  those  words  as  naturally  and  aptly 
embrace  children  bom  after  as  before  Sep- 
tember 1,  1902.  Had  it  been  intended,  as 
is  claimed,  merely  to  extend  the  time  for 
filing  applications  on  behalf  of  children 
living  on  September  1,  1902,  and  therefore 
born  on  or  before  that  date,  it  is  reason- 
able to  believe  that  other  words  more  ap- 
propriate to  the  occasion  would  have  been 
used." 

The  children  of  Choctaw  f  reedmen  who 
were  minors  living  March  4,  1906,  are 
entitled  to  enrollment.  (1907)  26  Op. 
Atty.-Gen.  127. 

The  Secretary  of  the  Interior  had  the 

Sower  of  revision  and  correction  until  the 
nal  moment  when  jurisdiction  was  ex- 
pressly taken  from  him  under  this  section. 
U.  S.  V.  Fisher,  (1912)  223  U.  S.  95,  32 
S.  Ct.  196,  56  U.  S.  (L.  ed.)  364,  followed 
in  Cherokee  Nation  v,  Whitmire,  (1912) 
223  U.  S.  108,  32  S.  Ct.  200,  66  U.  S.  (L. 
ed.)   370. 


Sec.  3.  [Approved  roll  of  Creek  f reedmen  —  Cherokee  f reedmen  — 
Choctaw  and  Chickasaw  freedmen  homestead  allotments.]  That  the 
approved  roll  of  Creek  freedmen  shall  include  only  those  persons  whose 
names  appear  on  the  roll  prepared  by  J.  W.  Dunn,  under  authority  of  the 
United  States  prior  to  Mareh  fourteenth,  eighteen  hundred  and  sixty-seven, 
and  their  descendants  born  since  said  roll  was  made,  and  those  lawfully 
admitted  to  citizenship  iu  the  Creek  Nation  subsequent  to  the  date  of  the 
preparation  of  said  roll,  and  their  descendants  bom  since  such  admission, 
except  such,  if  any,  as  have  heretofore  been  enrolled  and  their  enrollment 
approved  by  the  Secretary  of  the  Interior.  The  roll  of  Cherokee  freedmen 
shall  include  only  such  i)ersons  of  African  descent,  either  free  colored  or 
the  slaves  of  Cherokee  citizens  and  their  descendants,  who  were  actual  per- 
sonal bona  fide  residents  of  the  Cherokee  Nation  Aug^t  eleventh,  eighteen 
hundred  and  sixty-six,  or  who  actually  returned  and  established  such  resi- 
dence in  the  Cherokee  Nation  on  or  before  February  eleventh,  eighteen 
hundred  and  sixty-seven;  but  this  provision  shall  not  prevent  the  enroll- 
ment of  any  person  who  has  heretofore  made  application  to  the  Commis- 
sion to  the  Five  Civilized  Tribes  or  its  successor  and  has  been  adjudged 
entitled  to  enrollment  by  the  Secretary  of  the  Interior,  Lands  allotted  to 
freedmen  of  the  Choctaw  and  Chickasaw  tribes  shall  be  considered  *'  home- 
steads," and  shall  be  subject  to  all  the  provisions  of  this  or  any  other  Act 
of  Congress  applicable  to  homesteads  of  citizens  of  the  Choctaw  and  Chicka- 
saw tribes.    [34  Stat.  L.  138.] 


Construction  of  statute. —  The  language 
of  this  section  constitutes  a  legislative 
interpretation  of  article  0  of  the  treaty  of 
Aug.  11,  1866,  and  supersedes  pro  tanto 
that  treaty.  Garfield  v.  U.  S.,  (1909)  34 
App.  Cas.   (D.  C.)   70. 


The  Secretary  of  the  Interior,  after  due 
notice  and  a  hearing,  has  authority  t^ 
reverse  his  action  in  enrolling  the  names 
of  persons  claiming  to  be  members  of  the 
Cherokee  Nation  and  to  cancel  allotment 
certificates   issued   to   them,   where   such 
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action  was  taken  before  the  expiration  of  has   heretofore  made  application  to    the 

the  time  fixed  by  Congress  for  the  com-  Commission  to  the  Five  Civilized  Tribes, 

pletion  of  the  rolls,  notwithstanding  the  or  its  successor,  and  has  been  adjudged 

provision  in  this  section  which  reads  as  entitled  to  enrollment  by  the  Secretary  of 

follows  J     "But  this  provision  shall  not  the  Interior."    Garfield  «.  U.  S.,   (1909) 

prevent  the  enrollment  of  any  person  who  34  App.   Cas.    (D.   C.)    70. 

Sec.  4.  [Citizens  by  blood  —  transfer  to  roll  of,  restricted.]  That  no 
name  shall  be  transferred  from  the  approved  freedmen,  or  any  other 
approved  rolls  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole 
tribes,  respectively,  to  the  roll  of  citizens  by  blood,  unless  the  records  in 
charge  of  the  Commissioner  to  the  Five  Civilized  Tribes  show  that  appli- 
cation for  enrollment  as  a  citizen  by  blood  was  made  within  the  time  pre- 
scribed by  law  by  or  for  the  party  seeking  the  transfer,  and  said  records 
shall  be  conclusive  evidence  as  to  the  fact  of  such  application,  unless  it  be 
shown  by  documentary  evidence  that  the  Commission  to  the  Five  Civilized 
Tribes  actually  received  such  application  within  the  time  prescribed  by 
law.     [34  Stat.  L.  138.] 


'•» 


Seo.  5.  [Patents,  etc.,  to  issue  in  name  of  allottee  —  all  patents,  etc. 
recorded  convey  legal  title  —  pending  contests.]  That  all  patents  or 
deeds  to  allottees  in  any  of  the  Five  Civilized  Tribes  to  be  hereafter  issued 
shall  issue  in  the  name  of  the  allottee,  and  if  any  such  allottee  shall  die 
before  such  patent  or  deed  becomes  effective,  the  title  to  the  lands  described 
therein  shall  inure  to  and  vest  in  his  heirs,  and  in  case  any  allottee  shall 
die  after  restrictions  have  been  removed,  his  property  shall  descend  to  his 
heirs  or  his  lawful  assigns,  as  if  the  patent  or  deed  had  issue  to  the  allottee 
during  his  life,  and  all  patents  heretofore  issued,  where  the  allottee  died 
before  the  same  became  effective,  shall  be  given  like  effect ;  and  all  patents 
or  deeds  to  allottees  and  other  conveyances  affecting  lands  of  any  of  said 
tribes  shall  be  recorded  in  the  office  of  the  Commissioner  to  the  Five  Civil- 
ized Tribes,  and  when  so  recorded  shall  convey  legal  title,  and  shall  be 
delivered  under  the  direction  of  the  Secretary  of  the  Interior  to  the  party 
entitled  to  receive  the  same :  Provided,  The  provisions  of  this  section  shall 
not  affect  any  rights  involved  in  contests  pending  before  the  Commissioner 
to  the  Five  Civilized  Tribes  or  the  Department  of  the  Interior  at  the  date 
of  the  approval  of  this  Act.    [34  Stat.  L.  138.] 

Effect   of  section   when  title  vests   in  Application  of  section. — ^This  section  has 

heirs. —  The  effect  of  the  provision  of  this  no  application  where  there  is  no  allottee, 

section,  that,  in  the  event  of  the  death  of  Its  language  assumes  that  there  is  in  ex- 

an  allottee  before  his  patent  became  effec-  istence  a  legal  allottee  snd  provides  for 

tive,  it  should  issue  in  his  name,  but  that  the  contingency  of  the  death  of  the  allottee 

the  title  to  the  land  should  inure  to  and  before   the    patent  becomes   effective,   so 

vest  in  his  heirs,  was  to  vest  in  the  heirs  that,  if  the  death  of  the  allottee  occurs 

the  absolute  title  to  said  lands,  provided  before  the  patent  becomes  effective,  the 

they  conCild  make  the  necessary  proof  that  land  shaU  inure  to  and  vest  in  his  heirs, 

the    deceased    had    continuously    resided  Iowa  Land,  etc.,  Co.  v.  U.  S.,  (0.  C.  A.  8th 

thereon.    Criner  v.  Farve,  (1915)  44  Okla.  Cir.    1014)    217    Fed.    11,    133   0.   G   A. 

618,  146  Pao.  10.  121. 

Sec.  6.  [Bemoval  of  principal  chief  —  approval  of  conveyances  on  fail- 
ure o'  <^liid^  ^  execute  —  approval  by  principal  chief  of  Seminoles.] 

That  if  the  principal  chief  of  the  Choctaw,  Cherokee,  Creek,  or  Seminole 
tribe,  or  the  governor  of  the  Chickasaw  tribe  shall  refuse  or  neglect  to  per- 
form the  duties  devolving  upon  him,  he  may  be  removed  from  office  by  the 
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President  of  the  United  States,  or  if  any  such  executive  become  permanently 
disabled,  the  oflBce  may  be  declared  vacant  by  the  President  of  the  United 
States,  who  may  fill  any  vacancy  arising  from  removal,  disability  or  death 
of  the  incumbent,  by  appointment  of  a  citizen  by  blood  of  the  tribe.  If  any 
such  executive  shall  fail,  refuse  or  neglect,  for  thirty  days  after  notice  that 
any  instrument  is  ready  for  his  signature,  to  appear  at  a  place  to  be  desig- 
nated by  the  Secretary  of  the  Interior  and  execute  the  same,  such  instru- 
ment may  be  approved  by  the  Secretary  of  the  Interior  without  such  execu- 
tion, and  when  so  approved  and  recorded  shall  convey  legal  title,  and  such 
approval  shall  be  conclusive  evidence  that  such  executive  or  chief  refused 
or  neglected  after  notice  to  execute  such  instrument.  Provided,  That  the 
principal  chief  of  the  Seminole  Nation  is  hereby  authorized  to  execute  the 
deeds  to  allottees  in  the  Seminole  Nation  prior  to  the  time  when  the  Semi- 
nole government  shall  cease  to  exist.     [34  Siat.  L.  139.] 

Seo.  7.  [Segregation  of  spedfled  Ohootaw  lands  —  exceptions — '• 
appraisid  and  side  of  pine  timber,  etc.]  That  the  Secretary  of  the  Interior 
shall,  by  written  order,  within  ninety  days  from  the  passage  of  this  Act, 
segregate  and  reserve  from  allotment  sections  one,  two,  three,  four,  five, 
nine,  ten,  eleven,  twelve,  thirteen,  fourteen,  fifteen,  the  east  half  of  section 
sixteen,  and  the  northeast  quarter  of  section  six,  in  township  nine  south, 
range  twenty-six  east,  and  sections  five,  six,  seven,  eight,  seventeen,  eighteen, 
and  the  west  half  of  section  sixteen,  in  township  nine  south,  range  twenty- 
seven  east,  Choctaw  Nation,  Indian  Territory,  except  such  portions  of  said 
lands  upon  which  substantial,  permanent,  and  valuable  improvements  were 
erected  and  placed  prior  to  the  passage  of  this  Act  and  not  for  speculation, 
but  by  members  and  freedmen  of  the  tribes  actually  themselves  and  for 
themselves  for  allotment  purposes,  and  where  such  identical  members  or 
freedmen  of  said  tribes  now  desire  to  select  same  as  portions  of  their  allot- 
ments, and  the  action  of  the  Secretary  of  the  Interior  in  making  such  segre- 
gation shall  be  conclusive.  The  Secretary  of  the  Interior  shall  also  cause 
to  be  estimated  and  appraised  the  standing  pine  timber  on  all  of  said  land, 
and  the  land  segregated  shall  not  be  allotted,  except  as  hereinbefore  pro- 
vided, to  any  member  or  freedman  of  the  Choctaw  and  Chickasaw  tribes. 
Said  s^regated  land  and  the  pine  timber  thereon  shall  be  sold  and  dis- 
posed of  at  public  auction,  or  by  sealed  bids  for  cash,  under  the  direction 
of  the  Secretary  of  the  Interior.    [34  Stat  L.  139.] 

Sec.  8.  [Land-office  records  transferred  to  clerk  of  district  court  — 
transcripts  —  fees.]  That  the  records  of  each  of  the  land  offices  in  the 
Indian  Territory,  should  such  office  be  hereafter  discontinued,  shall  be 
transferred  to  and  kept  in  the  office  of  the  clerk  of  the  United  States  court 
in  whose  district  said  records  are  now  located.  The  officer  having  custody 
of  any  of  the  records  pertaining  to  the  enrollment  of  the  members  of  the 
Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole  tribes,  and  the  disposi- 
tion of  the  land  and  other  property  of  said  tribes,  upon  proper  applica- 
tion and  payment  of  such  fees  as  the  Secretary  of  the  Interior  may  pre- 
scribe, may  make  certified  copies  of  such  records,  which  shall  be  evidence 
equally  with  the  originals  thereof;  but  fees  shall  not  be  demanded  for  such 
authenticated  copies  as  may  be  required  by  officers  of  any  branch  of  the 
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Government  nor  for  such  unverified  copies  as  such  officer,  in  his  discretion, 
may  deem  proper  to  furnish.  Such  fees  shall  be  paid  to  bonded  officers  or 
employees  of  the  Gk)vemment,  designated  by  the  Secretary  of  the  Interior, 
and  the  same  or  so  much  thereof  as  may  be  necessary  may  be  expended 
under  the  direction  of  the  Secretary  of  the  Interior  for  the  purposes  of  this 
section,  and  any  unexpended  balance  shall  be  deposited  in  the  Treasury  of 
the  United  States,  as  are  other  public  moneys.     [34  Stai.  L.  139,] 

Admissibility  of  land  office  records  in  state,  are  admissible  in  evidence  in  the 

evidence,  in  state  courts. —  Copies  of  al-  courts.     Mullen   i?.   Howard,    (1914)    43 

lotment    &nd    homestead    patents,    exem-  Okla.  631,  143  Pac.  659. 
plified   in  pursuance  of   the  law  of  the 

Sbg.  9.  [Payments  to  loyal  SeminoleB  ratified  —  reooveries  by  individ- 
uate not  barred  —  Charles  F.  Winton  —  claims  of  estate  of.]  The  disburse- 
ments, in  the  sum  of  one  hundred  and  eighty-six  thousand  dollars,  to  and 
on  account  of  the  loyal  Seminole  Indians,  by  James  E.  Jenkins,  special 
agent  appointed  by  the  Secretary  of  the  Interior,  and  by  A.  J.  Brown  as 
administrator  de  bonis  non,  under  an  Act  of  Congress  approved  May 
thirty-first,  nineteen  hundred,  appropriating  said  sum,  be,  and  the  same  are 
hereby,  ratified  and  confirmed :  Provided,  That  this  shall  not  prevent  any 
individual  from  bringing  suit  in  his  own  behalf  to  recover  any  sum  really 
due  him.  That  the  Court  of  Claims  is  hereby  authorized  and  directed  to 
hear,  consider,  and  adjudicate  the  claims  against  ,the  Mississippi  Choctaws 
of  the  estate  of  Charles  F.  Winton,  deceased,  his  associates  and  assigns,  for 
services  rendered  and  expenses  incurred  in  the  matter  of  the  claims  of  the 
Mississippi  Choctaws  to  citizenship  in  the  Choctaw  Nation,  and  to  render 
judgment  thereon  on  the  principal  of  quantum  meruit,  in  such  lunount  or 
amounts  as  may  appear  equitable  or  justly  due  therefor,  which  judgment, 
if  any,  shall  be  paid  from  any  funds  now  or  hereafter  due  such  Choctaws 
by  the  United  States.  Notice  of  such  suit  shall  be  served  on  the  governor 
of  the  Choctaw  Nation,  and  the  Attorney-General  shall  appear  and  defend 
the  said  suit  on  behalf  of  said  Choctaws.    [34  Stat.  L.  140.] 

Sec.  10.  [Tribal  schools  transferred  to  control  of  secretary  of  interior 
—  school  fundB  —  use  of  remainder  of  appropriated  funds — use  of  snr^ 
plus,  feee,  etc.]  That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  assume  control  and  direction  of  the  schools  in  the  Choctaw, 
Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes,  with  the  lands  and  all 
school  property  pertaining  thereto,  March  fifth,  nineteen  hundred  and  six, 
and  to  conduct  such  schools  under  rules  and  regulations  to  be  prescribed  by 
him,  retaining  tribal  educational  officers,  subject  to  dismissal  by  the  Secre- 
tary of  the  Interior,  and  the  present  system  so  far  as  practicable,  until 
such  time  as  a  public  school  system  shall  have  been  established  under  Terri- 
torial or  State  government,  and  proper  provision  made  thereunder  for  the 
education  of  the  Indian  children  of  said  tribes,  and  he  is  hereby  authorized 
and  directed  to  set  aside  a  sufficient  amount  of  any  funds,  invested  or  other- 
wise, in  the  Treasury  of  the  United  States,  belonging  to  said  tribes,  includ- 
ing the  royalties  on  coal  and  asphalt  in  the  Choctaw  and  Chickasaw  nations, 
to  defray  all  the  necessary  expenses  of  said  schools,  using,  however,  only 
such  portion  of  said  funds  of  each  tribe  as  may  be  requisite  for  the  schools 
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of  that  tribe,  not  exceeding  ir  any  one  year  for  the  respective  tribes  the 
amount  expended  for  the  scholastic  year  ending  June  thirtieth,  nineteen 
hundred  and  five;  and  he  is  further  authorized  and  directed  to  use  the 
remainder,  if  any,  of  the  funds  appropriated  by  the  Act  of  Congress 
approved  March  third,  nineteen  hundred  and  five,  ''  for  the  maintenance, 
strengthening,  and  enlarging  of  the  tribal  schools  of  the  Cherokee,  Creek, 
Choctaw,  Chickasaw,  and  Seminole  nations,"  unexpended  March  fourth, 
nineteen  hundred  and  six,  including  such  fees  as  have  accrued  or  may  here- 
after accrue  under  the  Act  of  Congress  approved  February  nineteenth 
nineteen  hundred  and  three,  Statutes  at  Large,  volume  thirty-two,  page 
eight  hundred  and  forty-one,  which  fees  are  hereby  appropriated,  in  con- 
tinuing such  schools  as  may  have  been  established,  and  in  establishing  such 
new  schools  as  he  may  direct,  and  any  of  the  tribal  funds  so  set  aside 
remaining  unexpended  when  a  public  school  system  under  a  future  State  or 
Territorial  government  has  been  established,  shall  be  distributed  per  capita 
among  the  citizens  of  the  nations,  in  the  same  manner  as  other  funds.  [34 
Stat.  L.  140.] 

CoBstnictioii  of  section.— The  prori-  ing  of  the  property  of  the  nation.  (1«07) 
Bions  of  this  section  in  regard  to  the  con-  26  Op.  Atty.-Qen.  340. 
trol  of  the  tribal  schools  and  the  lands  The  purpose  of  Congress  in  sections  10 
and  property  pertaining  thereto  by  the  and  11  of  this  Act  was  to  give  the  Secre- 
Secretary  of  the  Interior,  and  the  use  of  tary  of  the  Interior  exclusive  control, 
the  tri*bal  funds  for  the  purpose  of  de-  within  limitations  stated,  of  the  rev- 
fraying  the  necessary  expenses  of  such  enuea  of  the  Five  Civilized  Tribes,  in- 
schools,  is  purely  a  governmental  and  eluding  the  Seminole  Nation.  (1907)  26 
administrative  matter,  involving  no  tak-  Op.   Atty.-Gen.    340. 

Sec.  11.  [Tribal  revenues  to  be  collected  by  special  officer — payment  of 
claims  —  tribal  taxes  abolished — refund  —  accounting,  delivery,  etc.,  of 
tribal  property — failure  to  account — penalty.]  That  all  revenues  of 
whatever  character  accruing  to  the  Choctaw,  Chickasaw,  Cherokee,  Creek, 
and  Seminole  tribes,  whether  before  or  after  dissolution  of  the  tribal  gov- 
ernments, shall,  after  the  approval  hereof,  be  collected  by  an  officer 
appointed  by  the  Secretary  of  the  Interior  under  rules  and  regulations  to 
be  prescribed  by  him ;  and  he  shall  cause  to  be  paid  all  lawful  claims  against 
said  tribes  which  may  have  been  contracted  after  July  first,  nineteen  hun- 
dred and  two,  or  for  which  warrants  have  been  regularly  issued,  such  pay- 
ments to  be  made  from  any  funds  in  the  United  States  Treasury  belonging 
to  said  tribes.  All  such  claims  arising  before  dissolution  of  the  tribal  gov- 
ernments shall  be  presented  to  the  Secretary  of  the  Interior  within  six 
months  after  such  dissolution,  and  he  shall  make  all  rules  and  regulations 
necessary  to  carry  this  provision  into  effect  and  shall  pay  all  expenses 
incident  to  the  investigation  of  the  validity  of  such  claims  or  indebtedness 
out  of  the  tribal  funds:  Provided,  That  all  taxes  accruing  under  tribal 
laws  or  regulations  of  the  Secretary  of  the  Interior  shall  be  abolished  from 
and  after  December  thirty-first,  nineteen  hundred  and  five,  but  this  pro-, 
vision  shall  not  prevent  the  collection  after  that  date  nor  after  dissolution 
of  the  tribal  government  of  all  such  taxes  due  up  to  and  including  Decem- 
ber thirty-first,  nineteen  hundred  and  five,  and  all  such  taxes  levied  and 
collected  after  the  thirty-first  day  of  December,  nineteen  hundred  and  five, 
ahall  be  refunded. 
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That  every  officer,  member  or  representative  of  the  Five  Civilized  Tribes, 
respectively,  or  any  other  peracm,  having  in  his  possession,  custody  or  con- 
trol, any  money  or  other  property,  including  the  books,  documents,  records 
or  any  other  papers,  of  any  of  said  tribes,  shall  make  full  and  true  account 
and  report  thereof  to  the  Secretary  of  the  Interior,  and  shall  pay  all  money 
of  the  tribe  in  his  possession,  custody  or  control,  and  shall  deliver  all  other 
tribal  properties  so  held  by  him  to  the  Secretary  of  the  Interior,  and  if  any 
person  shall  willfully  and  fraudulently  fail  to  account  for  all  such  money 
and  property  so  held  by  him,  or  to  pay  and  deliver  the  same  as  herein 
provided,  prior  to  July  thirty-first,  nineteen  hundred  and  eight,  he  shall 
be  deemed  guilty  of  embezzlement  and  upon  conviction  thereof  shall  be 
punished  by  fine  of  not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  five  years,  or  by  both  such  fine  and  imprisonment,  according 
to  the  laws  of  the  United  States  relating  to  such  offense,  and  shall  be  liable 
in  civil  proceedings  to  be  prosecuted  in  behalf  of  and  in  the  name  of  the 
tribe  or  tribes  in  interest  for  the  amount  or  value  of  the  money  or  property 
so  withheld.     [34  Stat.  L.  141,  as  amended  by  35  Stat.  L.  316.] 

The  second  paragraph  of  this  section  wa«  amended  to  read  as  above  given  by  section 
13  of  the  Act  of  May  27,  1908,  eh.  199.  In  the  original  form  this  paragraph  was  aa 
follows : 

'*  Upon  dissolution  of  the  tribal  governments,  every  officer,  member,  or  representative 
of  said  tribes,  respectively,  having  in  his  possession,  custody,  or  control  any  money  or 
other  property  of  any  tribe  shaU  make  full  and  true  account  and  report  thereof  to  the 
Secretary  of  the  Interior,  and  shall  pay  all  money  of  the  tribe  in  his  possession,  cus- 
tody, or  control,  and  shall  deliver  aU  other  tribal  property  so  held  by  him,  to  the 
Secretary  of  the  Interior,  and  if  any  person  shall  willfully  and  fraudulently  fail  to 
account  for  all  such  money  and  property  so  held  by  him,  or  to  pay  and  deliver  the  same 
as  herein  provided  for  sixty  days  from  dissolution  of  the  tribal  government,  he  shaU 
be  deemed  guilty  of  embezzlement  and  upon  conviction  thereof  shall  be  punished  by  a 
.fine  of  not  exceeding  five  thousand  dollars  or  by  imprisonment  not  exceeding  five  years, 
or  by  both  such  fine  and  imprisonment,  according  to  the  laws  of  the  United  States 
relating  to  such  offense,  and  shall  be  liable  in  civil  proceedings  to  be  prosecuted  in 
behalf  of  and  in  the  name  of  the  tribe  for  the  amount  or  value  of  the  money  or  property 
so  withheld.''    [5^  Stat,  L,  i^i.] 

Control  of  finances. —  The  Secretary  of  inspector   for  the   Indian  Territory   and 

the  Treasury  may  safeguard  all  disburse-  paid  by  the  United  States  Indian  agent, 

ments  on  behalf  of  the  Seminole  Nation  instead  of  being  paid  by  the  treasurer  of 

now  authorized  and  require  that  all  Sem-  the   nation.      (1907)    26   Op.   Atty.-Gen. 

inole  warrants  issued  after  Jan.  1,  1907,  340. 
shall  be  approved  by  the  United  States 

Sec.  12.  [Choctaw  and  Ghickasaw  town  lots — sale  of  those  reserved 
for  mining  leases  —  proceeds  —  forfeiture  for  nonpayment — resale  — 
reversion  of  vacated  streets,  etc.]  That  the  Secretary  of  the  Interior  is 
authorized  to  sell,  upon  such  terms  and  under  such  rules  and  regulations 
as  he  may  prescribe,  all  lots  in  towns  in  the  Choctaw  and  Chickasaw  nations 
reserved  from  appraisement  and  sale  for  use  in  connection  with  the  opera- 
tion of  coal  and  asphalt  mining  leases  or  for  the  occupancy  of  miners 
actually  engaged  in  working  for  lessees  operating  coal  and  asphalt  mines, 
the  proceeds  arising  from  such  sale  to  be  deposited  in  the  Treasury  of  the 
United  States  as  are  other  funds  of  said  tribes.  If  the  purchaser  of  any 
town  lot  sold  under  the  provisions  of  law  regarding  the  sale  of  town  sites 
in  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole  nations  fail  for 
sixty  days  after  approval  hereof  to  pay  the  purchase  price  or  any  install- 
ment thereof  then  due,  or  shall  fail  for  thirty  days  to  pay  the  purchase 
price  or  any  installment  thereof  falling  due  hereafter,  he  shall  forfeit  aU 
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rights  under  his  purchase,  together  with  all  money  paid  thereunder,  and 
the  Secretary  of  the  Interior  may  cause  the  lots  upon  which  such  forfeiture 
is  made  to  be  resold  at  public  auction  for  cash,  under  such  rules  and  regula- 
tions as  he  may  prescribe.  All  municipal  corporations  in  the  Indian  Terri- 
tory are  hereby  authorized  to  vacate  streets  and  alleys,  or  parts  thereof,  and 
said  streets  and  alleys,  when  vacated,  shall  revert  to  and  become  the  prop- 
erty of  the  abutting  property  owners.    [34  Stat.  L,  141,] 

Sec.  13.  [Coal  and  asphalt  lands  reserved  from  sale.]  That  all  coal 
and  asphalt  lands  whether  leased  or  unleased  shall  be  reserved  from  sale 
under  this  Act  until  the  existing  leases  for  coal  and  asphalt  lands  shall  have 
expired  or  until  such  time  as  may  be  otherwise  provided  by  law.  [34  Stat. 
L.  142.] 

The  application  of  this  Bection  is  restricted  by  section  14  of  the  Act  of  May  27,  1908, 
eh.  199,  given  infra,  p.  892;  and  by  section  7  of  the  Act  of  May  29,  1908,  ch.  215,  35 
Stat.  L.  446. 

Sko.  14.  [Conveyance  to  owner  of  lands  reserved  from  allotment  or  sale 
—  reversion — railroad  easements  not  affected  —  exception  —  Murrow 
Indian  Orphans'  Home  —  donation  patents  to,  authorized  —  conveyance 
of  fractional  rights  —  conveyance  of  other  lands  —  description.]  That 
the  lands  in  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and  Seminole  nations 
reserved  from  allotment  or  sale  under  any  Act  of  Congress  for  the  use  or 
benefit  of  any  person,  corporation,  or  organization  shall  be  conveyed  to  the 
person,  corporation,  or  organization  entitled  thereto:  Provided,  That  if 
any  tract  or  parcel  thus  resei'ved  shall  before  conveyance  thereof  be  aban- 
doned for  the  use  for  which  it  was  reserved  by  the  party  in  whose  interest 
the  reservation  was  made,  such  tract  or  parcel  shall  revert  to  the  tribe  and 
be  disposed  of  as  other  surplus  lands  thereof :  Provided  further,  That  this 
section  shall  not  apply  to  land  reserved  from  allotment  because  of  the  right 
of  any  railroad  or  railway  company  therein  in  the  nature  of  an  easement 
for  right  of  way,  depot,  station,  grounds,  water  stations,  stock  yards  or 
other  uses  connected  with  the  maintenance  and  operation  of  such  company's 
railroad,  title  to  which  tracts  may  be  acquired  by  the  railroad  or  railway 
company  under  rules  and  regulations  to  be  prescribed  by  the  Secretary  of 
the  Interior  at  a  valuation  to  be  determined  by  him ;  but  if  any  such  com- 
pany shall  fail  to  make  payment  within  the  time  prescribed  by  the  regula- 
tions or  shall  cease  to  use  such  land  for  the  purpose  for  which  it  was 
reserved,  title  thereto  shall  thereupon  vest  in  the  owner  of  the  legal  sub- 
division of  which  the  land  so  abandoned  is  a  part,  except  lands  within  a 
municipality  the  title  to  which,  upon  abandonment,  shall  vest  in  such 
municipality.  The  principal  chief  of  the  Choctaw  Nation  and  the  governor 
of  the  Chickasaw  Nation  are,  with  the  approval  of  the  Secretary  of  the 
Interior,  hereby  authorized  and  directed  to  issue  patents  to  the  Murrow 
Indian  Orphans'  Home,  a  corporation  of  Atoka,  Indian  Territory,  in  all 
cases  where  tracts  have  been  allotted  under  the  direction  of  the  Secretary 
of  the  Interior  for  the  purpose  of  allowing  the  allottees  to  donate  the  tract 
so  allotted  to  said  Murrow  Indian  Orphans'  Home.  In  all  cases  where 
enrolled  citizens  of  either  the  Choctaw  or  Chickasaw  tribe  have  taken  their 
homestead  and  surplus  allotment  and  have  remaining  over  an  unallotted 
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right  to  lesB  than  ten  dollars  on  the  basis  of  the  allotment  Talne  of  said 
lands,  such  unallotted  right  may  be  conveyed  by  the  owners  thereof  to  the 
Murrow  Indian  Orphans'  Home  aforesaid;  and  whenever  said  conveyed 
rights  shall  amount  in  the  aggregate  to  as  much  as  ten  acres  of  average 
allottable  land,  land  to  represent  the  same  shall  be  allotted  to  the  said 
Murrow  Indian  Orphans'  Home,  and  certificate  and  patent  shall  issue  there- 
for to  said  Murrow  Indian  Orphans'  Home.  And  there  is  hereby  authorized 
to  be  conveyed  to  said  Murrow  Indian  Orphans'  Home,  in  the  manner  herein- 
before prescribed  for  the  conveyance  of  land,  the  following-described  lands 
in  the  Choctaw  and  Chickasaw  nations,  to  wit:  Sections  eighteen  and 
nineteen  in  township  two  north,  range  twelve  east;  the  south  half  of  the 
northeast  quarter,  the  northeast  quarter  of  the  northeast  quarter,  the  south 
half  of  the  northwest  quarter  of  the  northeast  quarter,  the  south  half  of 
the  southeast  quarter,  the  northeast  quarter  of  the  southeast  quarter,  the 
south  half  Of  the  northwest  quarter  of  the  southeast  quarter,  the  northeast 
quarter  of  the  northwest  quarter  of  the  southeast  quarter,  the  northeast 
quarter  of  the  southeast  quarter  of  the  southwest  quarter,  and  the  north- 
west quarter  of  the  northwest  quarter  of  section  twenty-four,  and  the  north- 
west quarter  of  the  southeast  quarter,  the  north  half  of  the  southwest 
quarter  of  the  southeast  quarter,  the  south  half  of  the  southwest  quarter 
of  the  southwest  quarter,  the  northeast  quarter  of  the  southwest  quarter 
of  the  southwest  quarter,  and  the  southeast  quarter  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  twenty-three,  and  the  southwest  quar- 
ter of  the  southwest  quarter  of  the  southeast  quarter  of  section  twenty-six, 
and  the  southeast  quarter  of  the  northwest  quarter  of  the  northwest  quar- 
ter, the  south  half  of  the  northeast  quarter  of  the  northwest  quarter,  the 
northeast  quarter  of  the  northeast  quarter  of  the  northwest  quarter,  and 
the  east  half  of  the  southeast  quarter  of  the  northwest  quarter  of  section 
twenty-five,  all  in  township  two  north,  range  eleven  east,  containing  one 
thousand  seven  hundred  and  ninety  acres,  as  shown  by  the  Government  sur- 
vey, for  the  purpose  of  the  said  Home.    [34  Stat.  L.  142,] 

Sec.  15.  [Tribal  buildings,  etc.,  to  be  sold  —  proceeds — purchases  by 
municipalities.]  The  Secretary  of  the  Interior  shall  take  possession  of  ail 
buildings  now  or  heretofore  used  for  governmental,  school,  and  other  tribal 
purposes,  together  with  the  furniture  therein  and  the  land  appertaining 
thereto,  and  appraise  and  sell  the  same  at  such  time  and  under  such  rules 
and  regulations  as  he  may  prescribe,  and  deposit  the  proceeds,  less  expenses 
incident  to  the  appraisement  and  sale,  in  the  Treasury  of  the  United  States 
to  the  credit  of  the  respective  tribes :  Provided,  That  in  the  event  said  lands 
are  embraced  within  the  geographical  limits  of  a  State  or  Territory  of  the 
United  States  such  State  or  Territory  or  any  county  or  municipality 
therein  shall  be  allowed  one  year  from  date  of  establishment  of  said  State 
or  Territory  within  which  to  purchase  any  such  lands  and  improvements 
within  their  respective  limits  at  not  less  than  the  appraised  value.  Con- 
veyances of  lands  disposed  of  under  this  section  shall  be  executed,  recorded, 
and  delivered  in  like  manner  and  with  like  effect  as  herein  provided  for 
other  conveyances :    Provided,  That  this  section  shall  not  take  effect  until 
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the  date  of  the  dissolution  of  the  tribal  governments  of  the  Choctaw,  Chick- 
asaw, Cherokee,  Creek,  and  Seminole  tribes.  [34  Siat.  L.  143,  as  amended 
hy  34  Stat  L.  342.] 

This  Bection  was  amended  to  read  as  above  given  by  the  Indian  Appropriation  Act  of 
June  21,  1906,  ch.  3504,  34  Stat.  L.  342.  The  amendment  consisted  of  the  addition  of 
the  last  proviso. 

Sec.  16.  [Residue  of  unallotted^  eto.»  lands  to  be  sold — proceeds  — 
preference  rights  of  Choctaw  and  Chickasaw  freedmen — reversion  and 
sale  on  nonpayment  —  sale  of  unallotted  nonmineral,  etc.,  lands  —  agri- 
cultural lands.]  That  when  allotments  as  provided  by  this  and  other  Acts 
of  Congress  have  been  made  to  all  members  and  freedmen  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes,  the  residue  of  lands  in 
each  of  said  nations  not  reserved  or  otherwise  disposed  of  shall  be  sold  by 
the  Secretary  of  the  Interior  under  rules  and  regulations  to  be  prescribed 
by  him  and  the  proceeds  of  such  sales  deposited  in  the  United  States  Treas- 
ury to  the  credit  of  the  respective  tribes.  In  the  disposition  of  the  unallot- 
ted lands  of  the  Choctaw  and  Chickasaw  nations  each  Choctaw  and  Chick- 
asaw freedman  shall  be  entitled  to  a  preference  right,  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may  prescribe,  to  purchase  at 
the  appraised  value  enough  land  to  equal  with  that  already  allotted  to  hinr 
forty  acres  in  area.  If  any  such  purchaser  fails  to  make  payment  within 
the  time  prescribed  by  said  rules  and  regulations,  then  such  tract  or  parcel 
of  land  shall  revert  to  the  said  Indian  tribes  and  be  sold  as  other  surplus 
lands  thereof.  The  Secretary  of  the  Interior  is  hereby  authorized  to  sell, 
whenever  in  his  judgment  it  may  be  desirable,  any  of  the  unallotted  land 
in  the  Choctaw  and  Chickasaw  nations,  which  is  not  principally  valuable 
for  mining,  agricultural,  or  timber  purposes,  in  tracts  of  not  exceeding  six 
hundred  and  forty  acres  to  any  one  person,  for  a  fair  and  reasonable  price, 
not  less  than  the.  present  appraised  value.  Conveyances  of  land  sold  under 
the  provisions  of  this  section  shall  be  executed,  recorded,  and  delivered  in 
like  manner  and  with  like  effect  as  herein  provided  for  other  conveyances : 
Provided  further,  That  agricultural  lands  shall  be  sold  in  tracts  of  not 
Exceeding  one  hundred  and  sixty  acres  to  any  one  person.  [34  Stat.  L. 
143.] 

Sec.  17.  [Per  capita  distoibution  of  tribid  funds.]  That  when  the  unal- 
lotted lands  and  other  property  belonging  to  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  and  Seminole  tribes  of  Indians  have  been  sold  and  the 
moneys  arising  from  such  sales  or  from  any  other  source  whatever  have 
been  paid  into  the  United  States  Treasury  to  the  credit  of  said  tribes, 
respectively,  and  when  all  the  just  charges  against  the  funds  of  the  respec- 
tive tribes,  such  distribution  to  be  made  under  rules  and  regulations  to  be 
distributed  per  capita  to  the  members  then  living  and  the  heirs  of  deceased 
members  whose  names  appear  upon  the  finally  approved  rolls  of  the  respec- 
tive tribes,  such  distribution  to  be  made  under  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Interior.    [34  Stat.  L.  143.] 

Sec.  18.  [Jurisdiction  of  tribal  suits  —  set-offs.]  That  the  Secretary  of 
the  Interior  is  hereby  authorized  to  bring  suit  in  the  name  of  the  United 
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States,  for  the  use  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole 
tribes,  respectively,  either  before  or  after  the  dissolution  of  the  'tribal  govern- 
ments, for  the  collection  of  any  moneys  or  recovery  of  any  land  claimed  by 
any  of  said  tribes,  whether  such  claim  shall  arise  prior  to  or  after  the  dissolu- 
tion of  the  tribal  governments,  and  the  United  States  courts  in  Indian 
Territory  are  hereby  given  jurisdiction  to  try  and  determine  all  such  suits, 
and  the  Secretary  of  the  Interior  is  authorized  to  pay  from  the  funds  of 
the  tribe  interested  any  costs  and  necessary  expenses  incurred  in  main- 
taining and  prosecuting  such  suits :  Provided,  That  proceedings  to  which 
any  of  said  tribes  is  a  party  pending  before  any  court  or  tribunal  at  the 
date  of  dissolution  of  the  tribal  governments  shall  not  be  thereby  abated 
or  in  anywise  affected,  but  shall  proceed  to  final  disposition.  Where  suit 
is  now  pending,  or  may  hereafter  be  filed  in  any  United  States  court  in  the 
Indian  Territory,  by  or  on  behalf  of  any  one  or  more  of  the  Five  Civilized 
Tribes  to  recover  moneys  claimed  to  be  due  and  owing  to  such  tribe,  the 
party  defendants  to  such  suit  shall  have  the  right  to  set  up  and  have  adju- 
dicated any  claim  it  may  have  against  such  tribe;  and  any  balance  that 
may  be  found  due  by  any  tribe  or  tribes  shall  be  paid  by  the  Treasurer  of 
the  United  States  out  of  any  funds  of  such  tribe  or  tribes  upon  the  filing 
of  the  decree  of  the  court  with  him.     [34  Stai.  L,  144.] 

Suit  to  cancel  patents  or  deeds. —  A  Prosecution  by  private  connseL — The 
suit  by  the  United  States  for  the  use  of  provision  of  this  section  authorizing  the 
the  Creek  Nation  of  Indians  to  cancel  Secretary  of  the  Interior  to  bring  suit  in 
patents  or  deeds  to  town  lots  belonging  the  name  of  the  United  States  for  the 
to  said  nation  in  its  tribal  capacity  and  use  of  any  of  such  tribes  for  the  collec- 
sold  by  the  United  States  for  its  benefit  tion  of  any  moneys  or  the  recovery  of 
under  Act  March  1,  1901,  ch.  676,  §  10,  any  lands  claimed  by  it,  and  "  to  pay  from 
31  Stat.  L.  864,  on  the  ground  that  such  the  funds  of  the  tribe  interested  the  costs 
deeds  were  obtained  by  fraud  for  less  than  and  necessary  expenses  incurred  in  main- 
the  price  at  which  lots  were  authorized  taining  and  prosecuting  such  suits,"  is 
by  such  Act  to  be  sold,  and  to  recover  within  the  power  of  Congress,  and  under 
such  lots  for  the  tribe,  is  within  the  such  authority  the  Secretary  may  em- 
authority  given  by  this  section,  which  au-  ploy  private  .  counsel  to  conduct  such 
thorizes  the  Secretary  of  the  Interior  to  suits;  the  United  States  having  no  in- 
bring  suit  in  the  name  of  the  United  terest  therein  as  a  suitor.  And  in  any 
States  for  the  use  of  any  of  the  Five  event  a  defendant  in  such  a  suit  cannot 
Civilized  Tribes  '  for  the  collection  of  be  heard  to  object  that  it  was  not  brought 
any  moneys  or  recovery  of  any  lands  by  a  law  officer  of  the  government.  U.  S. 
claimed  by  any  of  said  tribes."  U.  S.  v,  v.  Rea-Read  MiU,  etc.,  Co.,  (1909)  l7l 
Rea-Read  Mill,  etc.,  Co.,  (1909)  171  Fed.  Fed.  501. 
501 

Sec.  19.  [Alienation  restrictions  — lease  of  other  than  homestead  lands 
—  prior  conveyances  —  taxes.]  That  no  fulUblood  Indian  of  the  Choc- 
taw, Chickasaw,  Cherokee,  Creek  or  Seminole  tribes  shall  have  power  to 
alienate,  sell,  dispose  of,  or  encumber  in  any  manner  any  of  the  lands 
allotted  to  him  for  a  period  of  twenty-five  years  from  and  after  the  passage 
and  approval  of  this  Act,  unless  such  restriction  shall,  prior  to  the  expira- 
tion of  said  period,  be  removed  by  Act  of  Congress ;  and  for  all  purposes 
the  quantum  of  Indian  blood  possessed  by  any  member  of  said  tribes  shall 
be  determined  by  the  rolls  of  citizens  of  said  tribes  approved  by  the  Secre- 
tary of  the  Interior :  Provided,  however,  That  such  full-blood  Indians  of 
any  of  said  tribes  may  lease  any  lands  other  than  homesteads  for  more 
than  one  year  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior ;  and  in  case  of  the  inability  of  any  full-blood 
owner  of  a  homestead,  on  account  of  infirmity  or  age,  to  work  or  farm  his 
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homestead,  the  Secretary  o£  the  Interior,  upon  proof  of  such  inability,  may 
authorize  the  leasing  of  such  homestead  under  such  rules  and  regulations : 
Provided  further,  That  conveyances  heretofore  made  by  members  of  any 
of  the  Five  Civilized  Tribes  subsequent  to  the  selection  of  allotment  and 
subsequent  to  removal  of  restriction,  where  patents  thereafter  issue,  shall 
not  be  deemed  or  held  invalid  solely  because  said  conveyances  were  made 
prior  to  issuance  and  recording  or  delivery  of  patent  or  deed;  but  this 
shall  not  be  held  or  construed  as  affecting  the  validity  or  invalidity  of  any 
such  conveyance,  except  as  hereinabove  provided ;  and  every  deed  executed 
before,  or  for  the  making  of  which  a  contract  or  agreement  was  entered  into 
before  the  removal  of  restrictions,  be  and  the  same  is  hereby,  declared  void : 
Provided  further,  That  all  lands  upon  which  restrictions  are  removed  shall 
be  subject  to  taxation,  and  the  other  lands  shall  be  exempt  from  taxation 
as  long  as  the  title  remains  in  the  original  allottee.    [34  Stat.  L.  144,] 


Constitutioziality. —  The  power  of  Con- 
gress thus  to  extend  the  restriction  upon 
alienation  was  sustained  by  this  court  in 
Tiger  t?.  Western  Inv.  Co.,  (1911)  221  U. 
S.  286,  31  S.  Ct.  578,  65  U.  S.  (L.  ed.) 
738.  There  the  question  related  to  a  con- 
veyance of  inherited  lands,  made  by  a 
Creek  Indian,  of  the  full-blood,  without 
the  approval  of  the  Secretary  of  the  In- 
terior as  required  by  section  22.  The 
conveyance  had  been  executed  after  the 
expiration  of  the  five-year  limitation  upon 
alienation  prescribed  by  the  suipj^lemental 
agreement  with  the  Creek  Nation  (Act 
of  June  30,  1902,  ch.  1323,  §  16,  32  Stat. 
503)  ;  but  meanwhile,  during  the  continu- 
ance of  the  original  restriction,  this  Act 
had  been  enacted.  It  was  held  that  the 
restriction  of  the  later  statute  was  valid. 
Heckman  v.  U.  S.,  (1912)  224  U.  S.  413, 
32  S.  Ct.  424,  56  U.  S.    (L.  ed.)    820. 

The  lands  of  the  Seminole  Nation  hav- 
ing been  granted  to  it  merely  in  its  oor- 
g orate  capacity  as  a  nation,  the  United 
tates  government  may,  as  a  condition 
of  their  allotment  in  severalty  and  the 
extinguishment  of  its  own  ultimate  in- 
terest therein,  impose  the  restrictions 
upon  their  alienation  provided  by  this 
section.  (1907)  26  Op.  Atty.-Gen.  340. 
Bond  given  by  lessee  of  Indian  lands. — 
It  is  competent  for  the  Secretary  of  the 
Interior  to  require  by  rules  and  regula- 
tions that  all  payments  under  a  Tease 
shall  be  made  to  an  Indian  agent,  and 
that  the  lessee  shall  give  a  bond  to  the 


United  States  to  secure  the  performance 
of  the  lease,  and  in  such  case  the  United 
States  may  maintain  an  action  against 
the  lessee  and  his  surety  on  the  bond  for 
breach  of  such  conditions.  U.  S.  v.  Comet 
Oil,  etc.,  Co.,  (1911)   187  Fed.  674. 

Taxation. —  Under  this  section  provid- 
ing that  "all  lands  upon  which  restric- 
tions are  removed  shall  be  subject  to 
taxation,  and  the  other  lands  shall  be 
exempt  from  taxation  as  long  as  the  title 
remains  in  the  original  allottees,"  and 
Act  May  27,  1908,  ch.  199,  {  4,  35  Stat. 
L.  313  {infray  p.  887),  which  provides  that 
**  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject 
to  taxation  and  all  other  civil  burdens 
as  though  it  were  the  property  of  other 
persons  than  allottees  of  the  Five  Civ- 
ilized Tribes,''  the  exemption  from  taxa- 
tion does  not  exist  any  longer,  in  any 
case,  than  the  time  during  which  the 
land  is  inalienable.  U.  S.  v.  Shock, 
(1911)   187  Fed.  870. 

Provision  not  retroactive. —  The  provi- 
sion that  "  every  deed  executed  before,  or 
for  the  making  of  which  a  contract  or 
agreement  was  entered  into  before,  the 
removal  of  restrictions,  be  and  the  same 
is  hereby  declared  void,"  is  not  retroac- 
tive. Casey  v,  Bingham,  (1913)  37  Okla. 
484,    132    Pac.    663. 

Cited  without  specific  construction,  in 
Frame  v.  Bivens,  (E.  D.  Okla.  1909)  189 
Fed.  785. 


Sec.  20.  [Leases  by  full-blood  allottees  —  minors,  etc. —  leases  to  be 
recorded.]  That  after  the  approval  of  this  Act  all  leases  and  rental  con- 
tracts, except  leases  and  rental  contracts  for  not  exceeding  one  year  for 
agricultural  purposes  for  lands  other  than  homesteads,  of  full-blood  allottees 
of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes  shall  be 
in  writing  and  subject  to  approval  by  the  Secretary  of  the  Interior  and 
shall  be  absolutely  void  and  of  no  eflfect  without  such  approval :  Provided, 
That  allotments  of  minors  and  incompetents  may  be  rented  or  leased  under 
order  of  the  proper  court:    Provided  further,  That  all  leases  entered  into 
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for  a  period  of  more  than  one  year  shall  be  recorded  in  conformity  to  the 
law  applicable  to  recording  instruments  now  in  force  in  said  Indian 
Territory.    [34  Stat.  L.  145,] 

Jurisdiction  of  Secretary  of  Interior. —  be  questioned  in  an  action  by  the  grantee 

Leases  of  allotments  of  Indian  minors  in  of  the  allottee,  who  holds  under  a  deed 

the  Indian  Territory,  confirmed  and   ap-  from  such  allottee  made  after  her  restric- 

proved  by  the  trial  courts  of  that  terri-  tions   have  been   removed.     Chapman   v, 

tory  since  April  26,   1906,  are  not   sub-  Siler,  (1912)  30  Okla.  714,  120  Pac.  608. 
ject  to  the  approval  or  disapproval  of  the  Recordation  of  lease  contracts  for  one 

Secretary  of  the  Interior,  but  the  orders  year.— The  requirement  for  recording  of 

of  the  courts  confirming  and   approving  leases   has   no  aj^lication   to   lease  con- 

thera    are    final,      Morrison    v.    Burnette,  tracts  for  one  vear,  and,  it  not  being  nee- 

(1907)   154  Fed.  617,  83  C.  C.  A.  3M.  essary  to  record   such   contracts,   it   fol- 

Validity  of  lease* — A  lease  not  made  lows   that   it   is  not  necessary  to   their 
under  the  order  of  the  proper  court  as  .   validity   to  reduce  the  same  to  writing, 

provided  in  this  section  is  invalid.     Jen-  A  parol  lease  for  one  year,  entered  into 

nings  V,  Wood,   (C.  C.  A.  8th  Cir.  1911)  by  an  allottee  of  the  Five  Civiliaed  Tribes, 

192  Fed.  507,  112  C.  C.  A.  667.  effecting  his  allotment,  is  a  contract  in 

An  agricultural  lease  of  restricted  lands  conformity  with  the  Acts  of  Congress  re- 
made since  statehood  by  a  Choctaw  In-  lating  to  the  leasing  of  their  allotted 
dian  in  violation  of  the  provisions  of  the  lands  by  the  members  of  the  Five  Civ- 
Atoka  Agreement  ratified  and  approved  ilized  Tribes,  and  is  a  valid  and  binding 
by  Act  of  Congress  June  28,  1898,  ch.  517,  contract.  Longmeyer  t*.  Jones,  (Okla. 
30  Stat.  L.  495,  as  modified  by  this  Act,  1915)  151  Pac.  864. 
is  void,  and  the  validity  of  such  lease  may 

Sec.  21.  [Lands  of  allottees  dying  intestate  without  heirs  —  Mississippi 
Choctaws  —  claims  of  heirs.]  That  if  any  allottee  of  the  Choctaw,  Chicka- 
saw, Cherokee,  Creek,  or  Seminole  tribes  die  intestate  without  widow,  heir 
or  heirs,  or  surviving  spouse,  seized  of  all  or  any  portion  of  his  allotment 
prior  to  the  final  distribution  of  the  tribal  property,  and  such  fact  shall  be 
known  by  the  Secretary  of  the  Interior,  the  lands  allotted  to  him  shall 
revert  to  the  tribe  and  be  disposed  of  as  herein  provided  for  surplus  lands ; 
but  if  the  death  of  such  allottee  be  not  known  by  the  Secretary  of  the 
Interior  before  final  distribution  of  the  tribal  property,  the  land  shall 
escheat  to  and  vest  in  such  State  or  Territory  as  may  be  formed  to  include 
said  lands.  That  heirs  of  deceased  Mississippi  Choctaws  who  died  before 
making  proof  of  removal  to  and  settlement  in  the  Choctaw  country  and 
within  the  period  prescribed  by  law  for  making  such  proof  may  within 
sixty  days  from  the  passage  of  this  Act  appear  before  the  Commissioner 
to  the  Five  Civilized  Tribes  and  make  such  proof  as  would  be  required  if 
made  by  such  deceased  Mississippi  Choctaws ;  and  the  decision  of  the  Com- 
missioner to  the  Five  Civilized  Tribes  shall  be  final  therein,  and  no  appeal 
therefrom  shall  be  allowed.     [34  Stat.  L.  145.] 

Sec.  22.  [Conveyance  of  inherited  lands.]  That  the  adult  heirs  of  any 
deceased  Indian  of  either  of  the  Five  Civilized  Tribes  whose  selection  has 
been  made,  or  to  whom  a  deed  or  patent  has  been  issued  for  his  or  her  share 
of  the  land  of  the  tribe  to  which  he  or  she  belongs  or  belonged,  may  sell 
and  convey  the  lands  inherited  from  such  decedent;  and  if  there  be  both 
adult  and  minor  heirs  of  such  decedent,  then  such  minors  may  join  in  a 
sale  of  such  lands  by  a  guardian  dvly  appointed  by  the  proper  United 
States  court  for  the  Indian  Territory.  And  in  case  of  the  organization  of 
a  State  or  Territory,  then  by  a  proper  court  of  the  county  in  which  said 
minor  or  minors  may  reside  or  in  which  said  real  estate  is  situated,  upon 
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an  order  of  such  court  made  upon  petition  filed  by  guardian.  All  convey- 
ances made  under  this  provision  by  heirs  who  are  full-blood  Indians  are  to 
be  subject  to  the  approval  of  the  Secretary  of  the  Interior,  under  such  rules 
and  regulations  as  he  may  prescribe.    [34  Stat  L,  145.] 


Constitutionality.— The  rights  of  the 
Creek  Indians  in  the  Indian  Territory 
who  were  made  citizens  of  the  United 
States  by  the  Act  of  March  3,  1901,  ch. 
868,  31  Stat.  L.  1447,  with  all  of  the 
rights,  privileges,  and  immunities  of  such 
citizens,  were  not  unconstitutionally  im- 
paired by  this  section,  extending  the  pro- 
hibition against  the  alienation  of  allotted 
lands  by  the  aUottee  or  his  heirs  with- 
out the  approval  of  the  Secretary  of  the 
Interior,  created  by  the  supplemental 
Creek  agreement  of  June  30,  1902,  ch. 
1323,  32  Stat.  L.  500,  beyond  the  five- 
year  limitation  therein  expressed.  Tiger 
17.  Western  Invest.  Co.,  (1911)  221  U.  S. 
286,  31  S.  Ct.  578,  56  U.  S.  (L.  ed.)  738, 
reversing  (1908)  21  Okla.  630,  96  Pac. 
602. 

Effect  upon  alienation  of  land. —  The 
prohibition  against  the  alienation  of  al- 
lotted lands  by  the  allottee  or  his  heirs, 
without  the  approval  of  the  Secretary  of 
the  Interior,  created  by  the  supplemental 
Creek  agreement  of  June  30,  1902,  ch. 
1323,  32  Stat.  L.  500,  was  continued,  as 
to  conveyances  by  full-blooded  Indian 
heirs,  beyond  the  five-year  limitation 
therein  expressed  by  this  section,  which, 
after  empowering  adult  heirs  of  a  de- 
ceased Indian  of  either  of  the  Five  Civ- 
ilized Tribes  to  convey  their  inherited 
lands,  provided  that  *'  all  conveyances 
made  under  this  provision  by  heirs  who 
are  full-blooded  Indians  are  to  be  sub- 
ject to  the  approval  of  the  Secretary  of 
the  Interior,"  and  in  section  29  repealed 
all  inconsistent  legislation.  Tiger  v. 
Western  Invest.'  Co.,  (1911)  221  U.  S. 
286,  31  S.  Ct.  578,  65  U.  S.  (L.  ed.)  733, 
reversing  (1908)  21  Okla.  630,  96  Pac. 
602;  U.  S.  V.  Shock,  (1911)  187  Fed. 
862. 

This  section  had  the  efi'ect  of  removing 
the  restrictions  on  alienation  imposed  by 
section  19  of  this  Act  on  lands  allotted 
to  Indians  of  the  full  blood  on  their 
descent  to  either  adult  or  minor  heirs  of 
less  than  full  blood,  and  on  such  descent 
the  lands  become  alienable  and  therefore 
taxable.  U.  S.  v.  Shock,  (1911)  187  Fed. 
862. 

A  deed  to  an  undivided  interest  in  the 
allotment  of  a  citizen  of  the  Creek  Na- 
tion, set  apart  to  her  under  Act  of  June 
28,  1898,  ch.  517,  30  Stat.  L.  495,  and 
who  died  in  possession  thereof  prior  to 
Act  of  March  1,  1901,  ch.  676,  31  Stat  L. 
861,  made,  executed,  and  delivered  by 
heirs  of  said  allottee  after  the  expiration 
of  five  years  from  the  ratification  of  the 
agreement  with  the  Creek  Nation  con- 
tained in  said  Act  of  March  1,  1901,  and 
after  Act  of  April  26,  1906,  ch.  1876,  34 


Stat.  L.  145,  is  valid.  Sanders  v.  San- 
ders, (1909)  28  Okla.  59,  117  Pac  338. 
Lauds  allotted  to  the  Choctaw  and  Chick- 
asaw Indians  under  the  Act  of  July  1, 
1902,  ratifying  an  agreement  with  the 
Choctaw  and  CJhickasaw  tribes,  cuuld 
not  be  conveyed  prior  to  this  Act,  by  the 
full-blood  heirs  of  said  allottees  within 
the  period  of  inhibition  named  in  the 
former  Act;  and  such  attempted  convey- 
ances could  not  be  validated  by  the  ap- 
proval of  the  Secretary  of  the  Interior 
under  the  provisions  of  this  section,  as  it 
is  not  retroactive.  (1911)  29  Op.  Atty.- 
Gen.  131. 

The  term  "  inherited  "  in  the  above  sec- 
tion is  synonymous  with  the  word 
"  descend  "  as  used  in  the  original  agree- 
ment between  the  United  States  and  the 
Creek  Nation  approved  by  Act  Cong. 
March  1,  1901,  en.  676,  and  in  the  sup- 
plemental agreement  approved  by  Act 
Cong.  June  30,  1902,  ch.  1323,  and  covers 
those  cases  where  heirs  take  by  purchase 
as  well  as  those  w^here  they  take  by  in- 
heritance, technically  speaking.  The  sec- 
tion must  be  construed  together  with  all 
other  cognate  acts  and  applies  to  all  al- 
lotments selected  by  or  for  deceased  mem- 
bers of  the  tribe  in  the  hands  of  their 
heirs,  whether  the  deceased  member  died 
before  or  after  receiving  the  allotment. 
The  heirs  (not  full  bloods)  of  a  deceased 
Indian  who  died  before  his  selection  was 
made  or  his  patent  issued  may  sell  and 
convey  the  allotment  inuring  to  them  as 
such  heirs.  Shulthis  v.  MacDougal, 
(1907)  162  Fed.  331,  affirmed  (C.  G.  A. 
8th  Cir.  1909)  170  Fed.  629,  96  C.  C.  A. 
615. 

Sale  of  ward's  interest  in  allotted  land. 
—  The  guardian  and  mother  of  the 
Cherokee  minor  children  made,  under  sec- 
tion 22,  application  to  the  proper  court 
for  an  order  permitting  her  to  sell  and 
convey  to  the  proposed  purchaser  of  the 
mother's  interest  the  undivided  interest 
of  her  minor  children  and  wards  in  the 
allotted  lands  inherited  by  them  from 
their  deceased  father  by  filing  in  the 
court  her  petition,  setting  up  the  price 
offered  by  said  purchaser  and  her  con- 
tract to  sell  her  interest  to  him,  and 
introduced  evidence  to  establish  that  the 
price  offered  for  her  wards'  interests  was 
the  fair,  reasonable  market  value  thereof. 
The  court  thereupon  made  an  order  di- 
recting the  sale  of  the  minors'  interests 
in  the  lands,  and  directed  the  guardian 
to  convey  to  the  purchaser  of  her  interest 
the  interests  of  her  wards  and  to  execute 
therefor  her  deed  as  guardian,  all  of 
which  was  done;  and,  upon  report  thereof 
made  by  the  guardian  to  the  court,  the 
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sale  in  all  things  was  approved.  It 
held  that  the  sale  was  made  in  substan- 
tial compliance  with  said  section  22. 
Wilson  V.  Morton,  (1911)  29  Okla.  746, 
119  Pac.  213. 

Sale  by  minor. —  This  section  provides 
its  own  special  procedure,  when  it  Is  de- 
sired that  a  minor  join  with  the  adult 
heirs  in  the  sale  of  an  inherited  allot- 
ment; and  prior  to  statehood,  such  pur- 
pose could  only  be  accomplished  through 
the  action  of  "  a  guardian,  duly  appointed 
by  the  proper  United  States  court  for 
the  Indian  Territory,  .  .  .  upon  order 
of  such  court  made  upon  petition  filed 
by  guardian."  Talley  v.  Burgess,  (Okla. 
1915)    149  Pac.  120. 

A  contract  of  sale,  made  by  a  guard- 
ian of  a  Cherokee  Indian  minor,  prior 
to  statehood,  but  after  the  approval  of 
this  Act  and  prior  to  that  of  May  27, 
1908,  36  ^tat.  312,  ch.  199  {infra,  p.  881), 
of  inherited  lands  allotted  to  his  father, 
there  being  adult  heirs,  and  without  an 
order  of  court  "made  upon  petition  filed 
by  [the]  guardian,"  is  void.  Talley  f?. 
Burgess,  (Okla.  1916)   149  Pac.  120. 

Approval  by  Secretary  of  Interior  no 


longer  neoassary. —  Since  the  passage  of 
the  Act  of  May  27,  1908,  infra,  p.  881, 
section  9  of  wmch  continued  the  nght  of 
alienation  provided  for  by  this  section, 
deeds  by  full-blooded  Indian  heirs  do  not 
have  to  be  approved  by  the  Secretary  of 
the  Interior  although  the  allottee  of  the 
land  may  have  died  before  the  passage  of 
that  Act.  U.  S.  V.  Knight,  (C.  C.  A.  8th 
Cir.  1913)  206  Fed.  145,  124  C.  C.  A.  211; 
Bartlett  r.  Okla.  Oil  Co.,  (E.  D.  Okla. 
1914)   218  Fed.  380. 

The  approval  or  disapproval  of  deeds  by 
the  Secretary  of  the  Interior  under  the 
provision  of  this  section  is  purely  minis- 
terial and  in  no  sense  a  judicial  action. 
Bartlett  r.  Okla.  Oil  O).,  (E.  D.  CHcla. 
1914)  218  Fed.  380. 

Conveyances  prior  to  this  Act. —  Prior 
to  the  passage  of  this  section  full-blooded 
Indian  neirs  bein^  members  of  any  of  the 
Five  Civilized  Tribes  in  Oklahoma,  could 
not  convey  their  allotted  lands  unless 
there  had  been  actual  removal  of  restric- 
tions by  the  Secretary  of  the  Interior 
prior  to  the  conveyance.  U.  S.  v.  Knight, 
(C.  C.  A.  8th  Cir.  1913)  206  Fed.  145, 
124  C.  C.  A.  211. 


Sec  23.  [Disposal  of  property  by  will  permitted — restrictioxi.]  Every 
person  of  lawful  age  and  sound  mind  may  by  last  will  and  testament  devise 
and  bequeath  all  of  his  estate,  real  and  personal,  and  all  interest  therein : 
Provided,  That  no  will  of  a  full-blood  Indian  devising  real  estate  sfiall  be 
valid,  if  such  last  will  and  testament  disinherits  the  parent,  wife,  spouse, 
or  children  of  such  full-blood  Indian,  unless  acknowledged  before  and 
approved  by  a  judge  of  the  United  States  court  for  the  Indian  Territory, 
or  a  United  States  commissioner  or  a  judge  of  a  county  court  of  the  State 
of  Oklahoma.    [34  Siai.  L.  145,  as  amended  by  35  Stat,  L.  315.] 

The  closing  words  of  this  section,  **  or  a  judge  of  a  county  court  of  the  State  of  Okla- 
homa," were  added  by  section  8  of  the  Act  of  May  27,  1908,  ch.  199,  35  Stat.  L.  815. 
Said  Act  is  given  infra,  p.  881  et  seq. 

This  section  is  made  applicable  to  wills  executed  under  section  9  of  the  Act  of  May  27, 
1908,  ch.  199,  given  infra,  p.  890. 


Purpose  of  section. —  The  obvious  pur- 
pose of  this  section  is  to  continue  super-- 
vision  over  the  right  of  full-blood  Indians 
to  dispose  of  lands  by  will,  and  to  require 
conveyances  of  interests  of  fuU-blood  In- 
dians in  inherited  lands  to  be  approved 
of  by  a  competent  court.  Tiger  v.  West- 
em  Inv.  Co.,  (1911)  221  U.  S.  286,  31 
S.  Ct.  678,  65  U.  S.  (L.  ed.)  738. 

Effect  of  section. — A  full-blood  Creek 
Indian  had  the  power  to  make  a  will 
prior  to  this  Act,  but  he  had  no  right  to 
alienate  his  allotment  by  a  will.  By  this 
Act,  however.  Congress  removed  the  re- 
strictions on  alienation  by  will  of  all  the 
property  of  a  full-blood  Indian  of  the 
Five  Civilized  Tribes,  except  that  no  will 
of  a  full-blood  Indian  is  valid  which  dis- 
inherits the  wife,  parent,  spouse,  or  chil- 
dren of  the  testator,  unless  acknowledged 


as  required  by  the  Act.    Wilson  v.  Greer, 
(Okla.  1916)  161  Pac.  629. 

State  statutes. —  It  was  the  evident  in- 
tent of  Congress  that  state  statutes 
should  be  superseded  in  so  far  only  as 
they  interfered  with  the  operation  of  this 
Act.  Chestnut  t?.  Capey,  (1916)  45  Okla. 
754,  146  Pac.  589,  wherein  it  appeared 
that  a  Choctaw  Indian  of  full  blood  had 
died  leaving  his  allotment  and  personal 
property  and  also  a  will  dated  June  6, 
1908,  disinheriting  his  wife,  executed  pur- 
suant to  this  action,  prior  to  its  amend- 
ment by  section  8  of  the  Act  of  May  27, 
1908,  ch.  199  (noted  above),  that  he  also 
left  a  win  executed  August  16,  1913,  dis- 
inheriting his  wife,  but  not  acknowledged 
and  approved  pursuant  to  this  section  as 
amended;    that   he   also   on   January  6, 
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1913,  left  an  instmmeat  in  writing,  con- 
taining a  clause  revokin^^  all  other  wills 
theretofore  executed  by  hun,  executed  pur- 
suant to  the  Oklahoma  state  statute  on' 
wills.  The  probate  court  held  that  the 
will  of  Aug.  16,  1913,  although  not  in 
form  to  comply  with  the  Act  of  Congress 
and  hence  not  sufficient  to  disinherit  the 
wife  of  the  testator,  yet  beins  executed 
in  form  to  satisfy  the  law  of  the  state  in 
force  at  that  time,  it  was  sufficient  to 
revoke  the  will  of  June  5,  1908.  But  on 
appeal  it  was  held  that  the  probate  court 
erred  therein.  The  court  said:  "Disin- 
heriting his  wife,  as  it  did,  said  will  was 
required  to  be  executed  in  form  to  satisfy 
the  Act  of  Congress,  as  amended,  and,  as 
it  did  not,  the  same  was  defective  and  the 
revocatory  clause  of  no  effect  On  this 
point  this  case  is  governed  by  Leard  v. 
Askew,  [1911]  28  Okla.  300,  114  Pac.  261, 
Ann.  Cas.  1912D  234,  where  in  the  syllabus 
we  said:  'Though  the  subsequent  will 
contains  a  clause  expressly  revoking  the 
earlier  will,  yet,  if  such  subsequent  will  is 
defectively  executed,  the  revocatory  clause 
will  not  take  effect.' "  The  probate  court 
also  held  that  the  revocatory  instrument 
of  Jan.  6,  1913,  executed  with  the  formali- 
ties prescribed  by  the  state  statute,  was 
sufficient  to  work  a  revocation  of  all  prior 
wills.  Sustaining  the  court  below  and 
holding  that  in  this  respect  the  state 
statute  governed,  the  court  said:  "Was 
the  court  right  in  holding  that  said  stat- 
ute apj[>lied?  If  he  was,  we  will  then 
determine  what  the  statute  means  when 
it  says  that  the  instrument  of  revocation 
must  be  executed  with  the  same  formali- 
ties with  which  a  will  should  be  exe- 
cuted. When  Congress  provided,  as  it  did, 
by  the  Act  [this  section],  and  the  amend- 
ment thereto,  that '  every  person  of  lawful 
age  and  sound  mind  may  by  last  will  and 
testament  devise  and  bequeath  all  his 
estate,  real  and  personal,  and  all  interest 
therein,'  Congress  was  legislating:  for  the 
Indians,  and  thereby  in  ^ect  said  to  this 


testator  and  all  other  Indians  of  lawful 
age  and  sound  mind  that  thereafter,  as  to 
their  lands,  concerning  which  Congress 
had  the  right  to  legislate,  the  same  might 
be  devised  by  will,  and,  in  the  mannei*  of 
so  doing,  the  testator  was  to  be  governed 
by  the  statute  of  wills  in  force  in  the 
state  at  the  time  of  the  making  of  the 
will,  just  as  is  every  other  citizen  of  the 
state.  That  is,  with  one  exception,  to 
wit,  that  no  will  of  a  full>blood  Indian 
devising  real  estate  shall  be  valid  if  such 
last  will  and  testament  disinherits,  among 
others,  his  wife,  unless  the  will  be 
acknowledged  before  and  put  in  force 
throughout  the  state  by  the  schedule  of 
the  Constitution.  It  is  clear,  had  not  Con- 
gress inserted  the  proviso,  the  state  stat- 
ute would  have  furnished  the  machinery 
for  making  this  will  as  a  whole.  As  it  is, 
the  will  was  executed  pursuant  thereto  in 
every  particular  except  as  to  its  acknowl- 
edgment before  and  approval  by  a  judge 
of  the  County  Court.  By  implication, 
then,  we  gather  that  Confess  intended 
the  state  statute  to  apply  m  all  matters 
concerning,  not  only  tne  execution,  but 
the  revocation,  of  this  will,  except  those 
matters  wherein  Congress  had  expressly 
otherwise  provided.  In  other  words.  Con- 
gress intended  that  the  state  law  should 
yield  only  so  far  as  it  interfered  with  the 
operation  of  the  Act  of  Congress.'' 

Due  exepution  and  attestation. — ^Whether 
a  will  is  acknowledged  before  or  approved 
by  a  judge  of  the  United  States  court  for 
the  Indian  territory,  or  a  United  States 
commissioner,  or  a  judge  of  a  County 
Court  of  the  state  of  Oklahoma,  involves 
the  question  of  due  execution  and  attesta- 
tion. Homer  v.  McCurtain,  (1914)  40 
Okla.  406,  138  Pac.  807. 

The  acknowledgment  and  approval  of 
an  Indian  will  under  this  section  was 
examined  and  held  sufficient  in  Proctor 
17.  Harrison,  (1912)  34  Okla.  181,  125 
Pae.  479. 


Sec.  24.  [Choctaw,  Chickasaw,  and  Seminole  lands — highways  on  sec- 
tion lines  —  damages  —  expenses  —  obstruction  of  highway — penalty  — 
notice.]  That  in  the  Choctaw,  Chickasaw,  and  Seminole  nations  public 
highways  or  roads  two  rods  in  width,  being  one  rod  on  each  side  of  the 
section  line,  may  be  established  on  all  section  lines ;  and  all  allottees,  pur- 
chasers, and  others  shall  take  title  to  such  land  subject  to  this  provision, 
and  if  buildings  or  other  improvements  are  damaged  in  consequence  of 
the  establishment  of  such  public  highways  or  roads,  such  damages  accruing 
prior  to  the  inauguration  of  a  State  government  shall  be  determined  under 
the  direction  of  the  Secretary  of  the  Interior  and  be  paid  for  from  the 
funds  of  said  tribes,  respectively.  All  expenses  incident  to  the  establish- 
ment of  public  highways  or  roads  in  the  Creek,  Cherokee,  Choctaw,  Chicka- 
saw, and  Seminole  nations,  including  clerical  hire,  per  diem,  salary,  and 
expenses  of  viewers,  appraisers,  and  others,  shall  be  paid  under  the  direc- 
tion of  the  Secretary  of  the  Interior  from  the  funds  of  the  tribe  or  nation 
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in  which  such  public  highways  or  roads  are  established.  Any  person,  firm, 
or  corporation  obstructing  any  public  highway  or  road,  and  who  shall  fail, 
neglect,  or  refuse  for  a  period  of  ten  days  after  notice  to  remove  or  oavnit 
to  be  removed  any  and  all  obstructions  from  such  public  highway  or  road, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shsdl  be  fined 
not  exceeding  ten  dollars  per  day  for  each  and  every  day  in  excess  of  said 
ten  days  which  said  obstruction  is  permitted  to  remain:  Provided,  how- 
ever, That  notice  of  the  establishment  of  public  highways  or  roads  need  not 
be  given  to  allottees  or  others,  except  in  cases  where  such  public  highways 
or  roads  are  obstructed,  and  every  person  obstructing  any  such  public 
highway  or  road,  as  aforesaid,  shall  also  be  liable  in  a  civil  action  for  all 
damages  sustained  by  any  person  who  has  in  any  manner  whatever  been 
damaged  by  reason  of  such  obstruction.    [34  Stat.  L.  145.] 

Effect  on  existing  aUotments. —  This  each  side  of  the  section  line  traversing 
section  is  prospective  in  its  operation,  the  allotment  of  a  full-blood  Indian, 
and  does  not  authorize  the  highway  whose  land  was  allotted  prior  to  the  pas- 
officials  of  the  state  to  take  and  condemn  sage  of  the  Act.  Good  v.  Keel,  (1911)  29 
without  compensation  a  strip  one  rod  on  Okla.  325,  116  Pac.  777. 

Sec.  25.  [Power  and  light  companies  granted  righte  of  way,  etc.  —  pro- 
ceedings,  etc.  —  municipal   control,   etc future  control   of   granted 

rights.]  That  any  light,  or  power  company  doing  business  within  the  limits 
of  the  Indian  Territory,  in  compliance  with  the  laws  of  the  United  States 
that  are  now  or  may  be  in  force  therein,  be,  and  the  same  are  hereby, 
invested  and  empowered  with  the  right  of  locating,  constructing,  owning, 
operating,  using,  and  maint^^ining  canals,  reservoirs,  auxiliary  steam  works, 
and  a  dam  or  dams  across  any  nonnavigable  stream  within  the  limits  of 
said  Indian  Territory,  for  the  purpose  of  obtaining  a  sufBcient  supply  of 
water  to  manufacture  and  generate  water,  electric,  or  other  power,  light, 
and  heat  and  to  utilize  and  transmit  and  distribute  such  power,  light,  and 
heat  to  other  places  for  its  own  use  or  other  individuals  or  corporations, 
and  the  right  of  locating,  constructing,  owning,  operating,  equipping, 
using,  and  maintaining  the  necessary  pole  lines  and  conduits  for  the  pur- 
pose of  transmitting  and  distributing  such  power,  light,  and  heat  to  other 
places  within  the  limits  of  said  Indian  Territory.  That  the  right  to  locate, 
construct,  own,  operate,  use,  and  maintain  such  dams,  canals,  reservoirs, 
auxiliary  steam  works,  pole  lines,  and  conduits  in  or  through  the  Indian 
Territory,  together  with  the  right  to  acquire,  by  condemnation,  purchase  or 
agreement  between  the  parties,  such  land  as  it  may  deem  necessary  for  the 
locating,  constructing,  owning,  operating,  using,  and  maintaining  of  such 
dams,  canals,  reservoirs,  auxiliary  steam  .works,  pole  lines,  and  conduits  in 
or  through  any  land  held  by  any  Indian  tribe  or  nation,  person,  individual, 
corporation,  or  municipality  in  said  Indian  Territory,  or  in  or  through 
any  lands  in  said  Indian  Territory  which  have  been  or  may  hereafter  be 
allotted  in  severalty  to  any  individual  Indian  or  other  person  under  any 
law  or  treaty,  whether  the  same  have  or  have  not  been  conveyed  to  the 
allottee,  with  full  power  of  alienation,  is  hereby  granted  to  any  company 
complying  with  the  provisions  of  this  Act:  Provided,  That  the  purchase 
from  and  agreements  with  individual  Indians,  where  the  right  of  idienation 
has  not  theretofore  been  granted  by  law,  shall  be  subject  to  approval  by 
the  Secretary  of  the  Interior*    In  case  of  the  failure  of  any  light,  or  power 
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company  to  make  amicable  settlement  with  any  individnal  owner,  occupant, 
allottee,  tribe,  nation,  corporation,  or  municipality  for  any  lands  or  improve- 
ments sought  to  be  condemned  or  appropriated  under  this  Act  all  compen- 
sation and  damages  to  be  paid  to  the  dissenting  individual  owner,  occupant, 
allottee,  tribe,  nation,  corporation,  or  municipality  by  reason  of  the  appro- 
priation and  condemnation  of  said  lands  and  improvements  shall  be  deter- 
mined as  provided  in  sections  fifteen  and  seventeen  of  an  Act  of  Congress 
entitled  *'An  Act  to  grant  a  right  of  way  through  Oklahoma  Territory  and 
the  Indian  Territory  to  the  Enid  and  Anadarko  Railway  Company,  and 
for  other  purposes,'*  approved  February  twenty-eighth,  nineteen  hundred 
and  two  (Public  Numbered  Twenty-six),  and  all  such  proceedings  here- 
under shall  conform  to  said  sections,  except  that  sections  three  and  four 
of  said  Act  shall  have  no  application,  and  except  that  hereafter  the  plats 
required  to  be  filed  by  said  Act  shall  be  filed  with  the  Secretary  of  the 
Interior  and  with  the  Commissioner  to  the  Five  Civilized  Tribes,  and  where 
the  words  **  Principal  Chief  or  Governor  *'  of  any  tribe  or  nation  occur 
in  said  Act,  for  the  purpose  of  this  Act  there  is  inserted  the  words  Com- 
missioner to  the  Five  Civilized  Tribes.  Whenever  any  such  dam  or  dams, 
canals,  reservoirs  and  auxiliary  steam  works,  pole  lines  and  conduits  are 
to  be  constructed  within  the  limits  of  any  incorporated  city  or  town  in  the 
Indian  Territory,  the  municipal  authorities  of  such  city  or  town  shall  have 
the  power  to  regulate  the  manner  of  construction  therein,  and  nothing 
herein  contained  shall  be  so  construed  as  to  deny  the  right  of  municipal 
taxation  in  such  cities  and  towns :  Provided,  That  all  rights  granted  here- 
under shall  be  subject  to  the  control  of  the  future  Territory  or  State  within 
which  the  Indian  Territory  may  be  situated.    [34  Stat,  L,  146, \ 

Sections  16,  17  of  the  Act  of  Feb.  28,  1002,  ch.  134,  mentioned  in  the  text  are  given 
infra,  pp.  898,  900. 

Seo.  26.  [HunicipalitieB  granted  additional  powers — improvement  of 
streets,  etc. —  special  assessments  —  maximum  —  issue  of  scrip  or  cer- 
tificates—  taxation  of  railroad  property — municipal  assessments  — 
appeal  —  costs.]  That  in  addition  to  the  powers  now  conferred  by  law, 
all  municipalities  in  the  Indian  Territory  having  a  population  of  over  two 
thousand  to  be  determined  by  the  last  census  taken  under  any  provision  of 
law  or  ordinance  of  the  council  of  such  municipality,  are  hereby  authorized 
and  empowered  to  order  improvements  of  the  streets  or  alleys  or  such 
parts  thereof  as  may  be  included  in  an  ordinance  or  order  of  the  common 
council  with  the  consent  of  a  majority  of  the  property  owners  whose  prop- 
erty as  herein  provided  is  liable  to  assessment  therefor  for  the  proposed 
improvement ;  and  said  council  is  empowered  and  authorized  to  make  assess- 
ments and  levy  taxes  with  the  consent  of  a  majority  of  the  property  owners 
whose  property  is  assessed,  for  the  purpose  of  grading,  paving,  macadam- 
izing, curbing,  or  guttering  streets  and  alleys,  or  building  sidewalks  upon 
and  along  any  street,  roadway  or  alley  within  the  limits  of  such  municipal- 
ity, and  the  cost  of  such  grading,  paving,  macadamizing,  curbing,  gutter- 
ing or  sidewalk  constructed,  or  other  improvements  under  authority  of  this 
section,  shall  be  so  assessed  against  the  abutting  property  as  to  require 
each  parcel  of  land  to  bear  the  cost  of  such  grading,  paving,  macadamizing, 
curbing,  guttering  or  sidewalk,  as  far  as  it  abuts  thereon,  and  in  the  case 
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of  streets  or  alleys  to  the  center  thereof ;  and  the  cost  of  street  intersections 
or  crossings  may  be  borne  by  the  city  or  apportioned  to  the  quarter  blocks 
abutting  thereon  upon  the  same  basis.  The  special  assessments  provided  for 
by  this  section  and  the  amount  to  be  charged  against  each  lot  or  parcel 
of  laud  shall  be  fixed  by  the  city  council  or  under  its  authority  and  shall 
become  a  lien  on  such  abutting  property,  which  may  be  enforced  as  other 
taxes  are  enforced  under  the  laws  in  force  in  .the  Indian  Territory.  The 
total  amount  charged  against  any  tract  or  parcel  of  land  shall  not  exceed 
twenty  per  centum  of  its  assessed  value,  and  there  shall  not  be  required 
to  be  paid  thereon  exceeding  one  per  centum  per  annum  on  the  assessed 
value  and  interest  at  six  per  centum  on  the  deferred  payments.  For  the 
purpose  of  paying  for  such  improvements  the  city  council  of  such  munici- 
pality is  hereby  authorized  to  issue  improvement  script  [sic]  or  certifi- 
cates for  the  amount  due  for  such  improvements,  said  script  or  certificates 
to  be  payable  in  annual  installments  and  to  bear  interest  from  date  at  the 
rate  of  six  per  centum  per  annum,  but  no  improvement  script  shall  be 
issued  or  sold  for  less  than  its  par  value.  All  of  said  municipalities  are 
hereby  authorized  to  pass  all  ordinances  necessary  to  carry  into  effect  the 
above  provisions  and  for  the  purpose  of  doing  so  may  divide  such  munici- 
pality into  improvement  districts.  That  the  tangible  property  of  railroad 
corporations  (exclusive  of  rolling  stock)  located  within  the  corporate  limits 
of  incorporated  cities  and  towns  in  the  Indian  Territory  shall  be  assessed 
and  taxed  in  proportion  to  its  value  the  same  as  otlier  property  is  assessed 
and  taxed  in  such  incorporated  cities  and  towns ;  and  all  such  city  or  town 
councils  are  hereby  empowered  to  pass  such  ordinances  as  may  be  neces- 
sary for  the  assessment,  equalization,  levy  and  collection,  annually,  of  a 
tax  on  all  property  except  as  herein  stated  within  the  corporate  limits  and 
for  carrying  the  same  into  effect:  Provided,  That  should  any  person  or 
corporation  feel  aggrieved  by  any  assessment  of  property  in  the  Indian 
Territory,  an  appeal  from  such  assessment  may  be  taken  within  sixty  days 
by  original  petition  to  be  filed  in  United  States  court  in  the  district  in  which 
such  city  or  town  is  located,  and  the  question  of  the  amount  and  legality 
of  such  assessment,  and  the  validity  of  the  ordinance  under  which  such 
assessment  is  made  may  be  determined  by  such  court  and  the  costs  of  such 
proceeding  shall  be  taxed  and  apportioned  between  the  parties  as  the  court 
shall  find  to  be  just  and  equitable.  •  [34  Stat.  L.  147.] 

Seo.  27.  [Tribal  lands  to  be  held  in  trust  — allotments  not  affected.] 

That  the  lands  belonging  to  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or 
Seminole  tribes,  upon  the  dissolution  of  said  tribes,  shall  not  become  public 
lands  nor  property  of  the  United  States,  but  shall  be  held  in  trust  by  the 
United  States  for  the  use  and  benefit  of  the  Indians  respectively  comprising 
each  of  said  tribes,  and  their  heirs  as  the  same  shall  appear  by  the  rolls  as 
finally  concluded  as  heretofore  and  hereinafter  provided  for:  Provided, 
That  nothing  herein  contained  shall  interfere  with  any  allotments  hereto- 
fore or  hereafter  made  or  to  be  made  under  the  provisions  of  this  or  any 
other  Act  of  Congress.    [34  Stat.  L.  148.] 

Sbo.  28.  [Tribal    governments    continued  ^ — >  restriction  —  contracts.] 
That  the  tribal  existence  and  present  tribal  governments  of  the  Choctaw, 
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Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes  or  nations  are  hereby  con- 
tinued in  jEull  force  and  effect  for  all  purposes  authorized  by  law,  until 
otherwise  provided  by  law,  but  the  tribal  council  or  legislature  in  any  of 
said  tribes  or  nations  shall  not  be  in  session  for  a  longer  period  than  thirty 
days  in  any  one  year:  Provided,  That  no  act,  ordinance,  or  resolution 
(except  resolutions  of  adjournment)  of  the  tribal  council  or  legislature  of 
any  of  said  tribes  or  nations  shall  be  of  any  validity  until  approved  by  the 
President  of  the  United  States :  Provided  further,  That  no  contract  involv- 
ing the  payment  or  expenditure  of  any  money  or  affecting  any  property 
belonging  to  any  of  said  tribes  or  nations  made  by  them  or  any  of  them  or 
by  any  ofScer  thereof,  shall  be  of  any  validity  until  approved  by  the  Presi- 
dent of  the  United  States.    [34  8tai,  L.  148.] 

By  a  Resolution  of  March  2,  1907,  No.  7,  34  Stat.  L.  822,  entitled  "  Joint  Resolution 
£ixt ending  the  tribal  existence  and  government  of  the  Five  Civilized  Tribes  of  Indians 
in  the  Indian  Territory,"  it  was  provided  as  follows:  "Tha.t  the  tribal  existence  and 
present  tribal  governments  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and  Seminole 
tribes  or  nations  of  Indians  in  the  Indian  Territory  are  hereby  continued  in  full  force 
and  e£fect  for  all  purposes  under  existing  laws  imtil  aU  property  of  such  tribes,  or  the 
proceeds  thereof,  shall  be  distributed  among  the  individual  members  of  said  tribes 
unless  hereafter  otherwise  provided  by  law." 

This  resolution  is  quoted  in  the  opinion  U.  S.  101,  26  S.  Ct.  588,  50  U.  S.  (L.  ed.) 
in  U.  S.  V.  Cherokee  Nation,   (1906)   202       949. 

Sbo.  29.  [Repeal.]  That  all  Acts  and  parts  of  Acts  inconsistent  with 
the  provisions  of  this  Act  be,  and  the  same  are  hereby,  repealed.  [34  Stat. 
L.  148.] 


An  Act  For  the  ranoval  of  restrictions  from  part  of  the  lands  of  allotteeB 
of  the  Five  Civilized  Tribes,  and  for  other  purposes. 

[Aci  of  May  27, 1908,  ch,  199,  35  Stat.  L.  312.] 

[Sec.  1.]  [Five  Civilized  Tribes  —  status  of  allotments  —  alienation 
restrictions  removed — restrictions  continued  —  removal  by  secretary  of 
the  interior.]  That  from  and  after  sixty  days  from  the  date  of  this  Act  the 
status  of  the  lands  allotted  heretofore  or  hereafter  to  allottees  of  the  Five 
Civilized  Tribes  shall,  as  regards  restrictions  on  alienation  or  incumbrance, 
be  as  follows:  All  lands,  including  homesteads,  of  said  allottees  enrolled 
as  intermarried  whites,  as  freedmen,  and  as  mixed-blood  Indians  having 
less  than  half  Indian  blood  including  minors  shall  be  free  from  all  restric- 
tions. All  lands,  except  homesteads,  of  said  allottees  enrolled  as  mixed- 
blood  Indians  having  half  or  more  than  half  and  less  than  three-quarters 
Indian  blood  shall  be  free  from  all  restrictions.  All  homesteads  of  said 
allottees  enrolled  as  mixed-blood  Indians  having  half  or  more  than  half 
Indian  blood,  including  minors  of  such  degrees  of  blood,  and  all  allotted 
lands  of  enrolled  full-bloods,  and  enrolled  mixed-bloods  of  three-quarters  Or 
more  Indian  blood,  including  minors  of  such  degrees  of  blood,  shall  not 
be  subject  to  alienation,  contract  to  sell,  power  of  attorney,  or  any  other 
incumbrance  prior  to  April  twenty-sixth,  nineteen  hundred  and  thirty-one, 
except  that  the  Secretary  of  the  Interior  may  remove  such  restrictions, 
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wholly  or  in  part,  under  such  rules  and  regulations  concerning  terms  of 
sale  and  disposal  of  the  proceeds  for  the  benefit  of  the  respective  Indians 
as  he  may  prescribe.  The  Secretary  of  the  Interior  shall  not  be  prohibited 
by  this  Act  from  continuing  to  remove  restrictions  as  heretofore,  and  noth- 
ing herein  shall  be  construed  to  impose  restrictions  removed  from  land 
by  or  under  any  law  prior  to  the  passage  of  this  Act.  No  restriction  of 
alienation  shall  be  construed  to  prevent  the  exercise  of  the  right  of  eminent 
domain  in  condemning  rights  of  way  for  public  purposes  over  allotted 
lands,  and  for  such  purposes  sections  thirteen  to  twenty-three  inclusive, 
of  an  act  entitled  *'An  act  to  grant  the  right  of  way  through  Oklahoma 
Territory  and  the  Indian  Territory  to  the  Enid  and  Anadarko  Railway 
Company,  and  for  other  purposes,*'  approved  February  twenty-eighth, 
nineteen  hundred,  and  two  (Thirty-second  Statutes  at  Large,  page  forty- 
three),  are  hereby  continued  in  force  in  the  State  of  Oklahoma.  [35  Stat. 
L.  312,] 

This  is  the  first  section  of  the  "  Restrictions  Removal  Act." 

Sections  13-23,  inclusive,  of  the  Act  of  Feb.  28,  1902,  ch.  134,  continued  in  force  by 
the  text,  are  given  infra,  p.  897  et  seq. 

Section  8  of  this  Act  amended  the  Act  of  April  26,  1906,  di.  1876,  |  23,  supra,  p.  876. 

Section  13  of  this  Act  amended  the  Act  of  April  26,  1906,  ch.  1876,  §  11,  supra, 
p.  867. 


Constitntionality  and  effect. —  This  Act 
of  May  27,  1908,  is  constitutional  and 
dominates  provisions  of  state  laws.  Trus- 
kett  V.  Closser,  (1915)  236  U.  S.  223,  35 
S.  Ct.  385,  69  U.  S.  (L.  ed)  549,  affirmvng 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  835, 
117  C.  C.  A.  477.  See  to  the  same  eflfect, 
Shoat  V.  Oliver,  (Okla.  1915)  148  Pac. 
709. 

As  to  exemption  from  taxation, —  In 
Choate  v.  Trapp,  (1912)  224  U.  S.  665, 
32  S.  Ct.  565,  56  U.  S.  (L.  ed.)  941,  it 
was  held  that  the  removal  of  restrictions 
against  alienation  by  this  Act  did  not 
take  away  from  land  allotted  under  the 
Act  of  June  28,  1898,  30  Stat.  L.  505,  the 
right  of  exemption  from  taxation. 

And  in  Weilep  v.  Audrain,  (1912)  36 
Okla.  288,  128  Pac.  254,  it  wad  held  that 
this  Act  so  far  as  it  attempts  to  subject 
to  taxation  lands  of  Cherokees  exempt 
from  taxation  by  the  provisions  of  section 
13  of  the  Cherokee  Agreement  of  July  1, 
1902  (Act  of  July  1,  1902.  ch.  1375,  32 
Stat.  717),  is  unconstitutional. 

Cherokee  allottees,  by  virtue  of  the 
Cherokee  Agreement,  under  wliich,  in  con- 
sideration of  their  relinquishment  of  all 
claim  to  the  tribal  property,  they  were  to 
receive  allotments  of  the  lands  in  sev- 
eralty, which  were  to  be  nontaxable  for  a 
specified  period  while  the  title  remained 
in  the  original  allottees,  acquired  vested 
rights  of  exemption  from  state  taxation, 
protected  by  the  United  States  Constitu- 
tion, Fifth  Amendment,  from  abrogation 
during  that  period,  as  was  attempted  by 
this  Act  of  May  27,  1908,  removing  the 
restrictions  upon  alienation,  and  provid- 
ing that  lands  from  which  such  restric- 
tions had  been  removed  should  be  subject 


to  taxation.  Whitmire  v.  Trapp,  (191^) 
33  Okla.  429,  126  Pac.  578. 

Right  of  United  States  to  enforce 
restrictions.-^  The  plan  of  the  United 
States  government  in  dissolving  the  Five 
Civilized  Tribes  of  Indians  and  distribut- 
ing their  land  in  severalty  was  a  great 
governmental  project,  having  for  its  object 
the  social  and  industrial  advancement  of 
the  Indians,  and  the  various  Acts  pertain- 
ing thereto  must  be  construed  in  conso- 
nance with  such  purpose  and  not  merely  as 
real  estate  transactions.  The  relation  of 
government  to  the  Indians  is  not  to  be 
measured  by  .  the  law  governing  th« 
ordinary  relation  of  guardian  and  ward, 
nor  are  the  limitations  imposed  on  the 
alienation  of  land  governed  by  the  strict 
rules  of  law  relating  to  grantor  or 
grantee,  but  the  United  States,  by  virtue 
of  its  peculiar  relationship  to  the  Indians 
and  to  prevent  the  policy  to  be  wxirked 
out  through  such  legislation  from  being 
defeated,  may  enforce  such  restrictions  on 
alienation  in  the  courts  although  retain- 
ing neither  a  legal  nor  an  equitable  estate 
in  the  lands  after  the  allotment.  U  S.  v. 
Allen,  (C.  C.  A.  8th  Cir.  1910)  179  Fed. 
13,  103  C.  C.  A.  1  [reversing  (E.  D.  Okk. 
1909)  171  Fed.  907],  modified  B,nd  affirmed 
(1912)  224  U.  S.  413,  32  S.  Ct.  424,  56 
U.  S.  (L.  ed.)  820. 

Power  of  Congress  to  extend  period  of 
prohibited  alienation. —  It  is  within  the 
power  of  Congress  to  enlarge  the  period 
within  which  an  Indian  allottee  is  pro- 
hibited from  alienating  his  land  beyond 
that  imposed  when  the  allotment  was 
made,  so  long  as  t'he  land  is  held  by  the 
allottee,  although  in  the  meantime  he  may 
have  been  made  a  citizen.  U.  S.  v.  Allen, 
(C.  C.  A.  8th  Cir.  1910)   179  Fed.  13,  103 
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C.  C.  A.  [reversing  (E.  D.  OkU.  1909) 
171  Fed.  907],  modified  and  affirmed 
(1912)  224  U.  8.  413,  32  S.  Ct.  424,  56 
U.  S.  (L.  ed.)  820;  U.  S.  t\  Shock,  (E.  D. 
Okla.  1911)  187  Fed.  870. 

Restrictions  terminated  by  lapse  of 
time.— In  U.  S.  v.  Bartlett,  (1914)  236 
U.  S.  72,  35  S.  Ct.  14,  69  U.  S.  (L.  ed.) 
]37,  affirming  (C.  C.  A.  8th  Cir.  1913) 
203  Fed.  410,  121  C.  C.  A.  520,  the  ques- 
tion arose  whether  the  excepting  clause 
that  "nothing  herein  shall  be  construed 
to  impose  restrictions  removed  from  land 
by  or  under  any  law  prior  to  the  passage 
of  this  act "  applied  to  restrictions  ter- 
minated by  lapse  of  time.  It  was  held 
that  it  did.  TTie  court  said:  "The  real 
controversy  is  6ver  the  meaning  of  the 
word  *  removed.'  It  is  not  questioned  that 
it  embraces  the  action  of  Congress  and 
of  the  Secretary  of  the  Interior  in  abro- 
gating or  canceling  restrictions  in  ad- 
vance of  the  time  nxed  for  their  expira- 
tion, but  it  is  insisted  that  it  does  not 
embrace  their  termination  by  the  lapse  of 
time.  In  short,  the  contention  is  that 
the  word  is  used  in  a  sense  which  com- 
prehends only  an  affirmative  act,  such  as 
a  rescission  or  revocation  while  the  stat- 
utory period  was  still  running.  Although 
having  support  in  some  definitions  of  the 
word,  the  contention  is,  in  our  opinion, 
untenable,  for  other  parts  of  the  same 
act,  as  also  other  acts  dealing  with  the 
same  subject,  show  that  the  word  is  em- 
ployed in  this  legislation  in  a  broad  sense 
plainly  including  a  termination  of  the  re- 
strictions through  the  expiration  of  the 
prescribed  period.  Tliis  is  illustrated  in 
IS  4  and  6  of  the  Act  of  1908,  and  §  19 
of  the  Act  of  April  26,  1906  (34  Stat,  at 
L.  137,  chap.  1876),  and  is  recognized 
in  Choate  v.  Trapp,  [1912]  224  U.  S. 
666,  673,  66  U.  S.  (L.  ed.)  941,  946,  32 
S.  Ct.  666,  where,  in  dealing  with  some  of 
these  allotments,  it  was  said  that 
'restrictions  on  alienation  were  removed 
by  lapse  of  time.'" 


Patent  not  iMiied.~The  fact  that  a 
patent  for  an  allotment  had  not  issued 
to  a  Cherokee  freedman  at  the  time  the 
restriction  against  alienation  as  to  a 
homestead  took  effect  under  this  Act 
was  held  not  to  be  a  bar  to  alienation 
by  the  allottee  suHiisequent  to  the  takiniir 
effect  of  the  Act.  Benadum  v.  Armstrong", 
(1915)  44  Okla.  637,  146  Pac.  34. 

Minors. — ^A  minor  within  the  meaning 
of  that  term  as  used  in  this  section  and 
sections  2  and  6  of  this  Act  includes  males 
under  the  age  of  twenty-one  years  and 
females  under  the  age  of  eighteen  years, 
and  the  marriage  of  such  minor  does  not 
confer  upon  him  or  her  the  authority 
to  sell  his  or  her  allotted  lands  inde- 
pendently of  the  jurisdiction  and  super- 
vision of  the  probate  courts  of  the  state. 
Jefferson  v,  Winkler,  (1910)  26  Okla. 
663,  110  Pac.  765.  See  also  Earkpatrick 
r.  Burgess,  (1911)  29  Okla.  121,  116  Pac. 
764. 

The  allotments  of  minor  Creek  Indians 
were  made  inalienable  by  section  4  of  the 
treaty  of  March  1,  1901  (31  Stat.  861), 
and  continued  so,  where  the  infancv  con- 
tinued, until  the  passage  of  this  Act  of 
May  27,  1908.  Texas  Co.  v.  Henry,  ( 1912) 
34  Okla.  342,  126  Pac.  224. 

The  sixty  days  specified  in  this  section 
refers  entirely  to  the  status  of  lands  as 
specified  and  fixed  by  this  section,  aud 
tne  other  sections  taike  effect  as  of  tho 
date  of  the  approval  of  the  Act,  unless 
some  other  diste  is  specified.  (1909) 
27  Op.  Atty.-Gen.  630. 

Sale  by  probate  court. —  By  reason  of 
this  section  and  sections  2  and  6  of  this 
Act  the  restrictions  on  the  alienation  of 
the  allotments  of  minor  Indians  of  the 
Oreek  tribe,  having  less  than  half  Indian 
blood,  are  removed,  and  allotments  of  such 
allottees  may  be  sold  under  the  order  and 
supervision  of  the  probate  courts  of  the 
state.  Jefferson  v.  Winkler,  (1910)  26 
Okla.  663,  110  Pac.  765. 


Sec.  2.  [Leases  of  restricted  lands  —  oil,  gas,  or  mining  purposes  — 
lands  of  minors.]  That  all  lands  other  than  homesteads  allotted  to  mem- 
bers of  the  Five  Civilized  Tribes  from  which  restrictions  have  not  been 
removed  may  be  leased  by  the  allottee  if  an  adult,  or  by  guardian  or  curator 
under  order  of  the  proper  probate  court  if  a  minor  or  incompetent,  for  a 
period  not  to  exceed  five  years,  without  the  privilege  of  removal :  Provided, 
That  leases  of  restricted  lands  for  oil,  gas  or  other  mining  purposes,  leases 
of  restricted  homesteads  for  more  than  one  year,  and  leases  of  restricted 
lands  for  periods  of  more  than  five  years,  may  be  made,  with  the  approval 
of  the  Secretary  of  the  Interior,  under  rules  and  regulations  provided  by 
the  Secretary  of  the  Interior,  and  not  otherwise:  And  provided  further, 
That  the  jurisdiction  of 'the  probate  courts  of  the  State  of  Oklahoma  over 
lands  of  minors  and  incompetents  shall  be  subject  to  the  foregoing  pro- 
visions, and  the  term  minor  or  minors,  as  used  in  this  Act,  shall  include 
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all  males  under  the  age  of  twenty-one  years  and  all  females  under  the  age 
of  eighteen  years.    [35  Stat.  L.  312.] 


Minors. — "  When  Congress  included  min- 
ors in  section  1,  it  had  the  right  in 
other  sections  of  the  law  to  declare  who 
should  be  considered  minors  for  the  pur- 

E^ses  of  that  section.  This  it  did  in  the 
tter  part  of  section  2  above  quoted.  It 
is  said  that  tlie  declaration  there  made 
being  a  proviso  is  limited  to  the  section 
in  which  it  is  found.  Congress  expressly 
declared  that  such  was  not  its  intention, 
for  instead  of  saying,  the  term  minor  or 
minors  as  used  in  this  section,  it  said, 
'  the  term  minor  or  minors,  as  used  in 
this  act.*''  Truskett  v.  Closser,  (C.  C.  A. 
8th  Cir.  1912)  198  Fed.  835,  117  C.  C.  A. 
477. 

Renewal  of  lease  for  agricultural  pur- 
poses.— A  valid  lease  for  agricultural  pur- 
poses of  a  restricted  Creek  allotment  may 
be  made  during  the  existence  of  a  prior, 
valid  lease,  provided  that  it  is  made  for  a 
fair  rental,  near  the  termination  of  the 
existing  lease,  and  that  it  does  not  ex- 


tend the  term  more  than  five  years  from 
the  date  of  the  last  lease.  But  where  a 
lease  by  a  Creek  citizen  of  his  restricted 
allotment  is  made  for  agricultural  pur- 
poses, and  before  it  expires  another  lease 
for  agricultural  purposes  is  made  to  the 
same  lessee  for  a  period  of  five  years,  to 
commence  in  the  future,  the  last  lease, 
not  being  approved  by  the  Secretary 
of  the  Interior,  is  void.  Hudson  r.  Hildt, 
(Okla.   1916)    151  Pac.  1063. 

This  Act  prohibits  a  male  allottee 
under  si  and  a  female  allottee  under  i8 
years  of  age  from  alienating  his  or  her 
allotments,  and  renders  them  subject  to 
the  jurisdiction  of  the  County  Courts  in 
the  exercise  of  their  probate  jurisdiction. 
Cochran  v.  Teehee,  (1913)  40  Okla,  388, 
138  Pac  563. 

For  an  application  of  this  section  as 
authority  for  the  leasing  of  lands  for  oil 
and  gas,  see  Riley  t*.  Kelsey,  (£.  D. 
Okla.  1914)  218  Fed.  391. 


Seo.  8.  [Bolls  of  dtixens  and  freedmen  evidence  of  quantum  of  Indian 
blood  —  status  of  prior  leases  by  allottees  —  power  of  owners  of  unre- 
stricted lands  over  oil,  etc.,  leases.]  That  the  rolls  of  citizenship  and  of 
freedmen  of  the  Five  Civilized  Tribes  approved  by  the  Secretary  of  the 
Interior  shall  be  conclusive  evidence  as  to  the  quantum  of  Indian  blood  of 
any  enrolled  citizen  or  freedmen  of  said  tribes  and  of  no  other  persons 
to  determine  questions  arising  under  this  Act  and  the  enrollment  records  of 
the  Commissioner  to  the  Five  Civilized  Tribes  shall  hereafter  be  conclusive 
evidence  as  to  the  age  of  said  citizen  or  freedman. 

That  no  oil,  gas,  or  other  mineral  lease  entered  into  by  any  of  said 
allottees  prior  to  the  removal  of  restrictions  requiring  the  approval  of  the 
Secretary  of  the  Interior  shaU  be  rendered  invalid  by  this  Act,  but  the  same 
shall  be  subject  to  the  approval  of  the  Secretary  of  the  Interior  as  if  this 
Act  had  not  been  passed:  Provided,  That  the  owner  or  owners  of  any 
allotted  land  from  which  restrictions  are  removed  by  this  Act,  or  have  been 
removed  by  previous  Acts  of  Congress,  or  by  the  Secretary  of  the  Interior, 
or  may  hereafter  be  removed  under  and  by  authority  of  any  Act  of  Con- 
gress, shall  have  the  power  to  cancel  and  annul  any  oil,  gas,  or  mineral  lease 
on  said  land  whenever  the  owner  or  owners  of  said  land  and  the  owner  or 
owners  of  the  lease  thereon  agree  in  writing  to  terminate  said  lease  and  file 
with  the  Secretary  of  the  Interior,  or  his  designated  agent,  a  true  copy  of 
the  agreement  in  writing  canceling  said  lease,  which  said  agreement  diall 
be  executed  and  acknowledged  by  the  parties  thereto  in  the  manner  required 
by  the  laws  of  Oklahoma  for  the  execution  and  acknowledgment  of  deeds, 
and  the  same  shall  be  recorded  in  the  county  where  the  land  is  situate.  [35 
Stat.  L.  313.] 

Constitutionality. —  Plenary     authority  gress,  and  that  portion  of  the  Act  contain 

to   fix  the   terms   and   conditions   under  ing,  as  one  6t  such  conditions  and  terms, 

which  restrictions  from  the  lands  allotted  the  provision  that  the  enrollment  recordb 

to  the  members  of  the  Creek  tribe  of  In-  of   the   Commissioner   to   the    Five    Civi- 

dians  should  be  removed  is  vested  in  Con-  lised  Tribes  shaU  hereafter  be  oonclusire 
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eyidence  as  to  the  age  of  eaid  eitizen  or 
freedman  is  not  unconstitutional  and  void, 
but  a  ralid  exercise  of  the  authority 
▼ested  in  Goni^ess.  Yarbrough  v,  Spald- 
ing, (1912)  31  Okla.  806,  123  Pac.  843. 

Purpose  of  Act. —  This  section  was  not 
intended  to  be  a  rule  of  evidence.  Hie 
purpose  of  said  Act  is  to  prescribe  terms 
and  conditions  upon  which  members  of  the 
Five  Civilized  Tribes  of  Indians  may 
alienate  their  lands,  and  to  prescribe  a 
fixed  and  uniform  rule  by  which  those 
contracting  with  such  members  of  said 
tribes  could  determine  tJie  exact  date 
minors  may  reach  their  majority  for  the 

{purpose  of  alienating  their  lands.  Phil- 
ips V.  BjTd,  (1914)  43  Okla.  656,  143 
Pac.  684;  Charles  v.  Thomburgh,  (1914) 
44  Okla.  379,  144  Pac.  1033. 

Congress  did  not  intend  by  section  3  to 
make  that  which  was  black  white,  or  the 
reverse,  nor  did  it  undertake  to  over- 
throw the  multiplication  table,  neither 
of  which  things  could  it  do,  nor  did  it 
attempt.  But  what  Congress  intended  to 
accomplish  and  did  accomplish,  by  declar- 
ing the  "enrollment  records  of  the  Com- 
missioner to  the  Five  Civilized  Tribes 
shall  hereafter  be  conclusive  evidence  as 
to  the  age  of  such  citizen  or  freedman," 
was  to  require  resort  to  the  rolls  and 
records  as  a  fixed  and  definite  public 
record  from  which  it  alone  can  be  ascer- 
tained whether  an  allottee  does,  or 
does  not,  possess  the  qualified  age  or 
requisite  degree  of  Indian  blood  &  en- 
able him  to  alienate  his  lands.  Bell  v. 
Cook,  (E.  D.  Okla.  1911)  192  Fed.  697. 
Not  retroactive. —  In  an  action  to  cancel 
conveyances  affecting  an  Indian  allotment 
consummated  prior  to  the  enactment  of 
this  statute,  the  "  enrollment  records " 
are  not  conclusive  evidence  as  to  the  age 
of  the  allottee.  In  such  case  his  age  is 
a  question  of  fact,  to  be  proved  by  com- 
petent testimony,  as  any  other  fact  at 
issue  in  the  case.  Freeman  v,  Boynton 
First  Nat.  Bank,  (1914)  44  Okla.  146,  143 
Pac.   1165. 

Anthoxity  of  commission. —  The  Com- 
mission to  the  Five  Civilized  Tribes 
which  made  the  enrollment  of  their  citi- 
zens and  freedmen  was  a  quasi-judicial 
tribunal  empowered  to  determine  who 
should  be  enrolled  and  what  land  should 
be  allotted  and  in  what  way  it  should  be 
allotted  to  every  citizen  and  freedman, 
and  its  adjudication  of  these  questions  and 
of  every  issue  of  law  and  fact  that  it  was 
necessary  for  it  to  determine  in  order 
to  decide  these  questions  is  conclusive  and 
impervious  to  collateral  attack.  But  its 
determination,  recital  or  report  regard- 
ing issues  not  material  to  its  answers  to 
the  questions  who  should  be  enrolled  and 
what  lands  shoxild  be  allotted  to  them  and 
how,  is,  in  the  absence  of  special  legis- 
lation, without  judicial  or  other  con- 
clusive effect.  Malone  v,  Alderdice,  (C.  0. 
A.  8th  Cir.  1914)  212  Fed.  668,  129  C.  C. 


A.  204,  wherein  it  was  held  that  the  Com- 
mission in  making  its  enrollment  had  no 
authority  or  jurisdiction  to  decide  and 
adjudge  the  respective  ages  of  the  mem- 
bers of  the  tribes. 

"Approved  rolls"  and  "enrollment  rec- 
ords."—  The  terms  "approved  rolls"  and 
"  enrollment  records,"  as  used  in  this  sec- 
tion, have  a  distinctly  different  meaning 
and  were  intended  by  Congress  to  per- 
form separate  offices.  The  term  '^ap- 
proved rolls"  was  intended  to  be  conclu- 
sive evidence  as  to  quantum  of  Indian 
blood,  and  the  "  enrollment  records  "  were 
intended  to  be  conclusive  evidence  as  to 
the  age  of  those  enrolled.  Scott  f>, 
Brskel,  (1914)  48  Okla.  655,  143  Pac. 
510;  Campbell  v.  McSpadden,  (1914)  44 
Okla.  138,  143  Pac.  1138. 

Enrollment  records  as  conclusive  evi- 
dence of  age. —  The  enrollment  records  of 
the  Commissioner  to  the  Five  Civilized 
Tribes  are  conclusive  evidence  as  to  age 
of  the  members  of  said  tribes  and  freed- 
men, on  transactions  had  after  the  tak- 
ing effect  of  this  Act.  Miller  v,  Thomp^ 
son,   (Okla.  1915)    151  Pac.  192. 

The  provision  making  the  rolls  con- 
clusive evidence  of  age  iS'  not,  however, 
retroactive  and  does  not  affect  convey- 
ances made  prior  to  its  passage.  Bucher 
«.  Showalter,  (1915)  44  Okla.  690,  145 
Pac.  1143,  wherein  it  appeared  that  an 
allottee  conveyed  a  portion  of  his  allot- 
ment before  the  statute  making  the  en- 
rollment records  conclusive  evidence  as  to 
age  was  enacted.  At  the  time  of  the  con- 
veyance he  was  actually  of  full  age,  but 
the  enrollment  records  showed  him  to  be 
a  minor.  After  the  Act  was  passed  mak- 
ing the  enrollment  records  conclusive  as 
to  age,  and  after  those  records  showed 
him  to  be  of  lawful  age,  he  made  another 
conveyance  of  the  same  land  to  different 

gersona  An  action  was  brought  by  his 
rst  grantee  against  the  second  grantee. 
The  court  held  that  the  enrollment  rec- 
ords were  not  competent  evidence  to 
show  that  the  allottee  was  a  miner  at  the 
time   the   first   conveyance  was   made. 

In  Smith  v.  Bell,  (1914)  44  Okla.  370, 
144  Pac.  1058,  the  court  held  that  in 
cases  involving  the  validity  of  convey- 
ances of  lands  allotted  to  members  of  the 
Five  Civilized  Tribes,  made  prior  to  the 
taking  effect  of  this  Act,  where  there  are 
living  witnesses  in  court  to  testify  to  the 

Tof  the  allottee,  the  enrollment  records 
the  Commission  to  the  Five  Civilized 
Tribes  as  to  the  age  of  such  allottee  are 
purely  hearsay  and  inadmissible  in  evi- 
dence. See  to  the  same  effect,  Grayson  i>. 
Durant,  (1914)  43  Okla.  799,  144  Pac 
592;  Charles  t?.  Thornburgh,  (1914)  44 
CHcla.  379,  144  Pac.  1033. 

The  enrollment  records  of  the  Commis- 
sion to  the  Five  Civilized  Tribes  of  In- 
dians are  not  conclusive  evidence  of  the 
age  of  an  allottee  of  tribal  lands  in  test- 
ing   the    validity    of    a    deed    thereto 
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executed  prior  to  this  Act;  and  such 
records  are  only  admissible  in  such  eases 
as  even  disputable  evidence  of  age  when 
allowable  under  the  general  rules  of  evi- 
dence. Jackson  v.  Lair,  (Okla.  1915)  160 
Pac  162. 

The  enrollment  record  is  relevant,  com- 
petent and  material  evidence  in  determin- 
ing whether  an  allottee  possesses  the 
requisite  age  to  enable  him  to  alienate 
his  lands.  Diamond  r.  Perry,  (Okla. 
1915)    14S  Pac.  88. 

It  is  only  where  minority  at  the  time 
of  a  conveyance  appears  upon  the  enroll- 
ment record  that  such  minority  is  con- 
clusively presumed  so  as  to  render  void 
such  conveyance  of  allotted  lands  by  a 
Creek  freedwoman  who  at  such  time  had, 
in  fact,  passed  the  age  of  her  minority, 
and  where  the  enrollment  record  of  a 
Creek  freedwoman  merely  shows  that  she 
was  18  years  old  in  1908,  without  more 
specific  statement  as  to  time,  it  does  not 
appear  therefrom  that  she  was  a  minor 
on  July  28  or  Sept.  18,  1908,  when 
she  executed  conveyances  of  allotted 
lands;  and  in  such  case  recourse  may 
be  had  to  other  evidence  to  ascertain 
whether  she  had  attained  her  majority  on 
those  specific  dates.  Jackson  v.  Lair, 
(Okla.   1915)    150  Pac.   162. 

Contents  of  **  enrollment  records." — 
The  **  enrollment  records "  of  the  Com- 
missioners to  the  Five  Civilized  Tribes 
which  this  section  declares  shall  hereafter 
be  conclusive  evidence  as  to  the  age  of 
any  enrolled  citizen  or  freedman  of  said 
tribes,  embraces  and  includes  all  of  the 
testimony  and  exhibits  tending  to  estab- 
lish age  that  were  in  evidence  before  the 
Commission,  and  the  conclusions  of  the 
Commission  based  thereon  from  the  date 
of  the  application  for  enrollment  of  any 
particular  allottee  up  to  the  time  of  the 
ascertainment  by  the  Commission  as  to 
whether  the  name  of  such  allottee  was  en- 
titled to  be  placed  upon  the  roll  of  the 
nation  in  which  he  claimed  citizenship. 
Duncan  v.  Byars,  (1914)  44  Okla.  538,  144 
Pac.   1063. 

"  Census  card "  as  enrollment. — ^Where 
it  appears  that  the  "census  card"  con- 
stitutes the  complete  "  enrollment  rec- 
ords "  it  is  admissible  as  conclusive  evi- 
dence of  age,  not  as  a  "  census  card,"  but 
as  the  "  enrollment  records "  when  so 
certified  by  the  proper  oflScer.  Qcott  v. 
Brakel,  (1914)  43  Okla.  655,  143  Pkc. 
510,  wherein  the  oourt  said :  "  It  is  true 
that  in  many  instances  the  census  card 
consists  of  an  entry  of  a  summary  of  the 
evidence  of  the  applicant  at  the  time  the 
application  was  made,  whilst  in  other  in« 
stances,  where  the  testimony  of  the  appli- 
cant was  not  taken  down  by  a  stenog- 
rapher and  subsequently  transcribed,  the 
entries  consisted  of  the  epitomized  state- 
ments of  the  witnesses  reduced  to  census- 
card  form.  In  such  cases  the  census  eard 
is  of  necessity  the  enrollment  record,  and 


where  the  Commissioner  to  the  Five  Civ- 
ilieed  Tribes  certifies  that  the  census 
card  constitutes  the  entire  enrollment 
record  as  to  the  person  whose  name  ap- 
pears thereon,  that  will  be  sufficient. 
There  are  many  instances  where  the  cen- 
sus card  constitutes  substantially  the 
complete  enrollment  record.  In  such 
.cases,  it  is  admissible  as  conclusive  evi- 
dence as  to  age,  not  as  a  census  card,  but 
as  *  the  enrollment  record,'  when  so  cer- 
tified by  the  pro^r  officer." 

Secondary  evidence  of  enrollment 
records. —  "nie  enrollment  records  are  the 
best  evidence,  and  oral  testimony  is  in- 
competent to  prove  them  in  the  absence 
of  a  showing  that  the  same  were  lost  or 
destroyed.  Gilbert  v.  Brown,  (1914)  44 
Okla.  194,  44  Pac.  359,  where  it  appeared 
that  the  only  evidence  contained  in  a 
case-made  which  tended  to  establish  the 
age  of  a  Choctaw  allottee  was  the  oral 
testimony  of  the  custodian  of  the  enroll- 
ment records  and  such  case-made  did  not 
contain  the  enrollment  records  or  a  certi- 
fied copy  thereof.  It  was  held  that  there 
was  not  sufficient  evidence  in  the  record 
to  support  the  judgment,  as  the  enrollment 
records  of  the  Commissioner  to  the  Five 
Civilized  Tribes  were  conclusive  as  to  the 
age  of  a  Choctaw  allottee  where  the  con- 
veyance involved  was  executed  subse- 
quent to  this  Act.  The  court  said:  "  The 
only  evidence  contained  in  the  case-made 
which  tends  to  establish  the  age  of  Maud 
Folsom  is  the  oral  testimony  of  the  cus- 
todian of  the  enrollment  records.  The 
defendant  objected  to  the  introduction  of 
oral  testimony  on  the  ground  that  the  en- 
rollment records  were  the  best  evidence, 
but  the  court  admitted  such  testimony. 
The  enrollment  records  were  never  made 
a  part  of  the  case-made;  whether  they 
were  ever  actually  in  evidence  we  do  not 
know,  and  are  therefore  unable  to  say, 
in  the  absence  of  the  enrollment  records, 
whether  they  would  tend  to  establish  the 
age  of  Maud  Folsom  as  18  years  of  age 
on  June  6,  1908,  or  Sept.  25,  1908.  This 
court  having  heretofore  held  that  the 
records  are  conclusive  as  to  the  age  of  an 
allottee,  such  records  are  the  best  evi- 
dence, and  oral  testimony  is  incompetent 
to  prove  these  records,  in  the  absence  of  a 
showing  that  the  same  were  lost  or 
destroyed.  We  therefore  hold  that  there 
is  not  sufficient  evidence  in  the  record  to 
support  the  judgment." 

The  ehrollment  records  as  to  the  age  of 
persons  enrolled  are  the  best  evidence  and 
parol  evidence  by  the  persons  themselves 
is  inadmissible.  Newsom  v.  Langford, 
(Tex.  Civ.  App.  1915)    174  S.  W.  1036. 

Restriction  on  admissibility  of  rolls. — 
The  rolls  of  citizenship  and  of  freedmen 
are  made  conclusive  evidence  of  the 
quantum  of  Indian  blood  and  of  age,  and 
therefore  are  not  admissible,  by  virtue  of 
the  Act  of  Congress,  for  other  purposes. 
Warren  v.  Canard,   (1911)   30  Okla.  614, 
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120  Pac.  590.    See  also  Cochran  v;  TeeheQ,  age  of  a  citizen^  when  the  tranAactipn  in- 

(1913)  40  Okla,  388,  138  Pac.  503.  volved  had  been  entirely  completed  prior 

The  provision  that  the  rolls  of  citizen-  to  the  passage  of  this  Act  and  the  suit 

ship  of  the  Five  Civilized  Tribes  "  shall  instituted  alter  the  passage  of  the  Act. 

hereafter  be  conclusive  evidence  as  to  the  VVlUiams  v.  Joins,   (1912)    34  Okla.  733, 

age  of  said  citizen  or  freedman/'  does  not  126  Pac.  1013. 
make  such  rolls  conclusive  evidence  of  the 

Sec.  4.  [Unrestricted  landa  subject  to  Ukxation — exemption  from  prior 
claims.]  That  all  land  from  which  restrictions  have  been  or  shall  be 
removed  shall  be  subject  to  taxation  and  all  other  civil  burdens  as  though 
it  were  the  property  of  other  persons  than  allottees  of  the  Five  Civilized 
Tribes :  Provided,  That  allotted  lands  shall  not  be  subjected  or  held  liable, 
to  any  form  of  personal  claim,  or  demand,  against  the  allottees  arising  or 
existing  prior  to  the  removal  of  restrictions,  other  than  contracts  hereto- 
fore expressly  permitted  by  law.     [35  Stat.  L.  313.] 

Validity  and  scope  —  taxation.— This  710;  Gleason  v.  Wood,  (1911)  28  Okla. 
section  is  valid,  and  under  and  by  virtue  602,  114  Pac.  703;  Choate  v.  Trapp, 
thereof  lands  of  all  allottees  of  the  Five  (1911)  28  Okla.  517,  114  Pac.  709;  Alex- 
Civilized  Tribes  of  Indians,  from  which  ander  t?.  Rainey,  (1911)  28  Okla.  518,  114 
restrictions  have  been  or  shall  be  removed,  Pac.  710;  Nelson  v.  Wood,  (Okla.  1912) 
are  subject  to  taxation  under  the  general  122  Pac.  1103.  See  also  note  under  sec- 
laws  of  the  state  equally  with  the  prop-  tion  19,  Act  of  April  26,  1906,  ch.  1876, 
erty  of  all  other  persons.  English  v.  Rich-  supra,  p.  872. 
ardson,    (1911)    28   Okla.   408,    114   Pac. 

Sec.  5.  [Alien&tion,  etc.,  of  restricted  lands  void.]  That  £^y  attempted 
alienation  or  incumbrance  by  deed,  mortgage,  contract  to  sell,  power  of 
attorney,  or  other  instrument  or  method  of  incumbering  real  estate,  made 
before  or  after  the  approval  of  this  Act,  which  affects  the  title  of  the  land 
allotted  to  allottees  of  the  Five  Civilized  Tribes  prior  to  removal  of  restric- 
tions therefrom,  and  also  any  lease  of  such  restricted  land  made  in  violation 
of  law  before  or  after  the  approval  of  this  Act  shall  be  absolutely  null  and 
void.     [35  Stat,  L.  313,] 

Intent  of  section. —  The  intent  of  this  a  minor  Creek  freedman,  executed  a  war^ 

section  is  to  render  void,  contracts,  con-  ranty  deed  for  his  allotment  to  S.,  and: 

veyances,  etc.,  made  prior  to  the  removal  put  him  in  possession,  and  where  S.,  after 

of  restrictions.    Casey  r.  Bingham,  (1913)  mortgaging  the  same   to  P.,  deeded   the 

37  Okla.  484,  132  Pac.  663.  land    to    G.,    who,    while    in    possession, 

Validity     of     mortgage. — Although     a  received  a  valid  conveyance  thereto  from 

mortgage  may  he  void  under  this  section  B.,  and  thereafter  conveyed  the  land  to  J. 

nevertheless    if    the    grantee    of    a    valid  by  deed  containing  a  covenant  of  warranty' 

deed,  containing   a   covenant   against   all  against  all  incumbrances,  except  a  mort- 

incumbrances  except  an  invalid  mortgage,  gage  for  $705  in  favor  of  P.,  which  said 

deducts  the  amount  of  such  mortgage  from  amount  was  withheld  by  J.  from  the  pur- 

the  purchase  price  and  retains  it,  he  can-  chase  money  of  the  land.    The  court  held 

not  thereafter  set  up  the  invalidity  of  the  in  a  suit  for  foreclosure  that  although  B.'s 

mortgage  as  a  defense  to  its  foreclosure.  deed  to  S.  and  the  mortgage  of  S.  to  P. 

Jones  1?.   Perkins,    (1914)    43   Okla.   734,  were  void  under  this  section,  nevertheless 

144  Pac.   183,   wherein   it   appeared  that  J.  was  estopped  to  deny  the  validity  pf 

prior  to  the  removal  of  his  restrictions,  B.,  the  mortgage. 

Sec.  6.  [Authority  of  Oklahoma  probate  courts  over  minor  allottees  — 
local  agent  of  Interior  Department  for  estates  of  minors  —  duties  — 
appropriation  —  restriction  on  lands  of  minors  —  appropriation  for  suits 
— suite  against  vendees,  etc.«  of  town  lots  —  conclusion  of  investigation 
—  suits  as  to  title,  etc.,  of  restricted  lands.]  That  the  per.sons  and  prop- 
erty of  minor  allottees  of  the  Five  Civilized  Tribes  shall,  except  as  other- 
wise specifically  provided  by  law,  be  subject  to  the  jurisdiction  of  the 
probate  courts  of  the  State  of  Oklahoma,    The  Secretary  of  the  Interior  is 


888  3  FED.  STAT.  AKN.  (2d  Ed.) 

hereby  empowered,  under  rules  and  regulations  to  be  prescribed  by  him,  to 
appoint  such  local  representatives  within  the  State  of  Oklahoma  who  shall 
be  citizens  of  that  State  or  now  domiciled  therein  as  he  may  deem  neces- 
sary to  inquire  into  and  investigate  the  conduct  of  guardians  or  curators 
having  in  charge  the  estates  of  such  minors,  and  whenever  such  represen- 
tative or  representatives  of  the  Secretary  of  the  Interior  shall  be  of  opinion 
that  the  estate  of  any  minor  is  not  being  properly  eared  for  by  the  guardian 
or  curator,  or  that  the  same  is  in  any  manner  being  dissipated  or  wasted 
or  being  permitted  to  deteriorate  in  value  by  reason  of  the  negligence  or 
carelessness  or  incompetency  of  the  guardian  or  curator,  said  representa- 
tive or  representatives  of  the  Secretary  of  the  Interior  shall  have  power 
and  it  shall  be  their  duty  to  report  said  matter  in  fuU  to  the  proper  pro- 
bate court  and  take  the  necessary  steps  to  have  such  matter  fully  investi- 
gated, and  go  to  the  further  extent  of  prosecuting  any  necessary  remedy, 
either  civil  or  criminal,  or  both,  to  preserve  the  property  and  protect  the 
interests  of  said  minor  allottees;  and  it  shall  be  the  further  duty  of  such 
representative  or  representatives  to  make  full  and  complete  reports  to  the 
Secretary  of  the  Interior.  All  such  reports,  either  to  the  Secretary  of  the 
Interior  or  to  the  proper  probate  court,  shall  become  public  records  and 
subject  to  the  inspection  and  examination  of  the  public,  and  the  necessary 
court  fees  shall  be  allowed  against  the  estates  of  said  minors.  The  probate 
courts  may,  in  their  discretion,  appoint  any  such  representative  of  the 
Secretary  of  the  Interior  as  guardian  or  curator  for  such  minors,  without 
fee  or  charge. 

And  said  representatives  of  the  Secretary  of  the  Interior  are  further 
authorized,  and  it  is  made  their  duty,  to  counsel  and  advise  all  allottees, 
adult  or  minor,  having  restricted  lands  of  all  of  their  legal  rights  with 
reference  to  their  restricted  lands,  without  charge,  and  to  advise  them  in 
the  preparation  of  all  leases  authorized  by  law  to  be  made,  and  at  the 
request  of  any  allottee  having  restricted  land  he  shall,  without  charge, 
except  the  necessary  court  and  recording  fees  and  expenses,  if  any,  in  the 
name  of  the  allottee,  take  such  steps  as  may  be  necessary,  including  the 
bringing  of  any  suit  or  suits  and  the  prosecution  and  appeal  thereof,  to 
cancel  and  annul  any  deed,  conveyance,  mortgage,  lease,  contract  to  sell, 
power  of  attorney,  or  any  other  encumbrance  of  any  kind  or  character, 
made  or  attempted  to  be  made  or  executed  in  violation  of  this  Act  or  any 
other  Act  of  Congress,  and  to  take  all  steps  necessary  to  assist  said  allottees 
in  acquiring  and  retaining  possession  of  their  restricted  lands. 

Supplemental  to  the  funds  appropriated  and  available  for  expenses  con- 
nected with  the  affairs  of  the  Five  Civilized  Tribes,  there  is  hereby  appro- 
priated, for  the  salaries  and  expenses  arising  under  this  section,  out  of  any 
funds  in  the  Treasury  not  otherwise  appropriated,  the  sum  of  ninety  thou- 
sand dollars,  to  be  available  immediately,  and  until  July  first,  nineteen 
hundred  and  nine,  for  expenditure  under  the  direction  of  the  Secretary 
of  the  Interior :  Provided,  That  no  restricted  lands  of  living  minors  shall 
be  sold  or  encumbered,  except  by  leases  authorized  by  law,  by  order  of  the 
court  or  otherwise. 

And  there  is  hereby  further  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  to  be  immediately  available  and  available 
until  expended  as  the  Attorney-General  may  direct,  the  sum  of  fifty  thou- 
sand dollars,  to  be  used  in  the  payment  of  necessary  expenses  incident  to 
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any  stdts  brought  at  the  request  of  the  Secretary  of  the  Interior  in  the 
eastern  judicial  district  of  Oklahoma :  Provided,  That  the  sum  of  ten  thou- 
sand dollars  of  the  above  amount,  or  so  much  thereof  as  may  be  necessary, 
may  be  expended  in  the  prosecution  of  cases  in  the  western  judicial  district 
of  Oklahoma. 

Any  suit  brought  by  the  authority  of  the  Secretary  of  the  Interior 
against  the  vendee  or  mortgagee  of  a  tovm  lot,  against  whom  the  Secretary 
of  the  Interior  may  find  upon  investigation  no  fraud  has  been  established, 
may  be  dismissed  and  the  title  quieted  upon  payment  of  the  full  balance 
due  on  the  original  appraisement  of  such  lot :  Provided,  That  such  investi- 
gation must  be  concluded  within  six  months  after  the  passage  of  this  Act. 

Nothing  in  this  act  shall  be  construed  as  a  denial  of  the  right  of  the 
United  States  to  take  such  steps  as  may  be  necessary,  including  the  bringing 
of  any  suit  and  the  prosecution  and  appeal  thereof,  to  acquire  or  retain  pos- 
session of  restricted  Indian  lands,  or  to  remove  cloud  therefrom,  or  clear 
title  to  the  same,  in  cases  where  deeds,  leases  or  contracts  of  any  other  kind 
or  character  whatsoever  have  been  or  shall  be  made  contrary  to  law  with 
respect  to  such  lands  prior  to  the  removal  therefrom  of  restrictions  ui>on  the 
alienation  thereof;  such  suits  to  be  brought  on  the  recommendation  of  the 
Secretary  of  the  Interior,  without  costs  or  charges  to  the  allottees,  the  neces- 
sary expenses  incurred  in  so  doing  to  be  defrayed  from  the  money  appro- 
priated by  this  act.    [35  Stat.  L.  313.] 


"Except  as  otherwise  specifically  pro- 
vided by  law.**— In  Truskett  v.  Closser, 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  836, 
117  C.  C.  A.  477,  affirmed  (1915)  236  U. 
S.  223,  36  S.  Ct.  385,  69  U.  8.  (L.  ed.) 
649,  the  court  said:  ''The  appellants 
claim  that  the  phrase  '  except  as  other- 
wise specially  provided  bv  law'  refers  to 
and  includes  tine  laws  of  Oklahoma.  It 
is  apparent,  however,  that  the  law  therein 
mentioned  must  be  federal  law,  and  not 
state  law.  It  cannot  for  a  moment  be  sup- 
posed that  Congress  would  take  the 
trouble  to  place  under  the  jurisdiction  of 
a  particular  court  the  affairs  of  Indian 
minors,  and  in  the  same  section  provide 
that  the  state  mi^ht  by  its  action  entirely 
nullify  that  provision."  See  also  Barbre 
V.  Hood,  (E.  D.  Okla.  1914)  214  Fed.  473. 

The  provision  that  the  person  and  prop- 
erty of  minor  allottees  of  the  Five  Civi- 
lized Tribes  shall,  except  as  otherwise  pro- 
vided by  law,  be  subject  to  the  control  and 
jurisdiction  of  the  probate  court  of  the 
state  of  Oklahoma  is  in  the  nature  of  a 
restriction,  by  Congress,  on  the  alienation 
of  land  belonging  to  minor  allottees,  and 
can  be  removed  only  by  a  regular  proceed- 
ing, provided  by  statute,  through  the  in- 
strumentality of  the  County  Court  Tirey 
V.  Danieal,  (1913)  87  Okla.  e06,  133  Pae. 
614. 

Comtmction  of  last  dause. —  In  Hick- 
man V.  U.  S.,  (1912)  224  U.  S.  413,  32 
S.  Ct.  424,  66  U.  S.  (L.  ed.)  820,  modify- 
ing and  afp/rmmg  U.  S.  v.  Allen,  (CCA. 
Sth  Cir.  1910)  179  Fed.  13,  103  C  C  A.  1, 
the  court,  commenting  on  the  last  clause 
of  this  section,  said:     ''It  is  urged  that 


this  clause  did  not  confer  authority  to 
sue,  but  was  inserted  merely  to  rebut  any 
possible  inference  of  an  intention  to  deny 
this  right  to  the  United  States.  This 
seems  to  us  a  strained  construction  in 
view  of  the  obvious  purpose  of  the  Act. 
And  it  fails  to  give  adequate  etfect  to  the 
words  'such  suits  to  be  brought  on 
the  recommendation  of  the  Secretary  of  the 
Interior,  without  costs  or  charges  to  the 
allottees,  the  necessary  expenses  incurred 
in  so  doing  to  be  defraved  from  the  money 
appropriated  by  this  Act.'  ** 

Junsdietion. — By  the  express  provisions 
of  this  section  the  probate  courts  of  Okla- 
homa have  jurisdiction  of  the  persons  and 
property  of  minor  allottees  of  the  Five 
Civilized  Tribes.  Truskett  v.  Closser, 
(1915)  236  U.  S.  223,  35  S.  Ct.  385,  69 
U.  8.  (L.  ed.)  549,  affirming  (C  C  A.  Sth 
Cir.  1912)  198  Fed.  835,  117  C  C  A.  477. 

In  Barbre  v.  Hood,  (E.  D.  Okla.  1914) 
214  Fed.  473,  the  court,  construing  all  the 
provisions  of  this  Act  together,  concluded 
that  it  was  the  legislative  intent  to  pro- 
vide that  the  allotted  lands  of  minor  freed- 
men  and  mixed  blood  Indians,  from  which 
restrictions  were  in  terms  removed  by  the 
provisions  of  section  1  of  the  Act,  might 
be  sold  under'  the  supervision  and  juris- 
diction of  the  probate  courts  of  the  state, 
and  not  otherwise. 

Parties. —  The  allottee  is  not  an  indis- 
pensable party  to  a  suit  brought  by  the 
United  States  under  the  authority  con- 
ferred by  this  Act  to  set  aside  a  deed, 
lease,  or  contract  made  by  an  Indian 
allottee  in  violation  of  the  statutory 
restrictions  on  alienation.    U.  S.  v.  Allen, 
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(C.  C.  A.  8th  Cir.  1910)  179  Fed.  13,  103  tion  by  CongresB  as  to  the  alienation  of 
C.  C.  A.  1  [reversing  (E.  D.  Okla.  1909)  land  by  minor  allottees,  and  such  restric- 
171  Fed.  907 J,  affirmed  and  modified  tion  can  only  be  removed  through  the  in- 
(1912)  224  U.  S.  413,  32  S.  Ct.  424,  56  atrumentality  of  the  probate  court,  and  a 
U.  S.  (L.  ed.)  820.  deed  executed  by  a  minor  is  void.  New- 
Validity  of  deed  by  minor. —  This  sec-  som  v.  Langford,  (Tex.  Civ.  App.  1915) 
tion  is  construed  in  the  nature  of  a  restric-  174  S.  W.  1036. 

Sec.  7.  [Contests  of  selectioos  of  allotment  —  time  limited.]  That  no 
contest  shall  be  instituted  after  sixty  days  from  the  date  of  the  selection 
of  any  allotment  hereafter  made,  nor  after  ninety  days  from  the  approval 
of  this  Act  in  case  of  selections  made  prior  thereto  by  or  for  any  allottee  of 
the  Five  Civilized  Tribes,  and,  as  early  thereafter  as  practicable,  deed  or 
patent  shall  issue  therefor.    [35  Stat,  L.  315.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  8S2. 

Sec.  9.  [Allottees  —  restrictions  removed  by  death  —  conveyances  — 
distribution  of  estates  of  Indians  of  half-blood  or  more  —  in  case  of  no 
issue  —  acknowledgment  of  wills.]  That  the  death  of  any  allottee  of  the 
Five  Civilized  Tribes  shall  operate  to  remove  all  restrictions  upon  the  aliena- 
tion of  said  allottee's  land:  Provided,  That  no  conveyance  of  any  interest 
of  any  full-blood  Indian  heir  in  such  land  shall  be  valid  unless  approved 
by  the  court  having  jurisdiction  of  the  settlement  of  the  estate  of  said 
deceased  allottee :  Provided  further,  That  if  any  member  of  the  Five  Civi- 
lized Tribes  of  one-half  or  more  Indian  blood  shall  die  leaving  issue  sur- 
viving, bom  since  March  fourth,  nineteen  hundred  and  six,  the  homestead 
of  such  deceased  allottee  shall  remain  inalienable,  unless  restrictions  against 
alienation  are  removed  therefrom  by  the  Secretary  of  the  Interior  in  the 
manner  provided  in  section  one  hereof,  for  the  use  and  support  of  such 
issue,  during  their  life  or  lives,  until  April  twenty-sixth,  nineteen  hundred 
and  thirty-one ;  but  if  no  such  issue  survive,  then  such  allottee,  if  an  adult, 
may  dispose  of  his  homestead  by  will  free  from  all  restrictions ;  if  this  be 
not  done,  or  in  the  event  the  issue  hereinbefore  provided  for  die  before 
April  twenty-sixth,  nineteen  hundred  and  thirty-one,  the  land  shall  then 
descend  to  the  heirs,  according  to  the  laws  of  descent  and  distribution  of 
the  State  of  Oklahoma,  free  from  all  restrictions :  Provided  further,  That 
the  provisions  of  section  twenty-three  of  the  act  of  April  twenty-sixth, 
nineteen  hundred  and  six,  as  amended  by  this  act,  are  hereby  made  appli- 
cable to  all  wills  executed  under  this  section.    [35  Stat,  L,  315,] 

Section  23  of  the  Act  of  April  26,  1906,  mentioned  in  the  text,  is  given  supra,  p.  879. 

Constniction  of  statute. —  This  section  ment  with  the  Greek  Indians  approved 
provides  that  all  aUotted  lands  of  enrolled  June  30,  1902,  ch.  1323,  32  Stat.  L.  500, 
fuU-hlood  Indians  of  the  Five  Civilized  under  which  the  restrictions  on  aliena- 
Tribes,  and  enrolled  mixed  bloods  or  three-  tion  of  surplus  allotments  expired  Aug.  8, 
quarters  or  more  Indian  blood  "  shall  not  1907,  but  only  to  restrictions  theretofore 
l)e  subject  to  alienation  .  .  .  prior  to  removed  by  the  Secretary  of  the  Interior, 
April  26,  1931,  except  that  the  Secretary  under  authority  of  law,  and  to  restrictions 
of  the  Interior  may  remove  such  restric-  removed  by  Axjt  of  Congress  theretofore 
tions.''  It  further  provides  that  '*  nothing  passed,  not  for  the  purpose  of  imposing 
herein  shall  be  construed  to  impose  re-  but  of  removing  restrictions  imposed  Yrf 
strict  ions  removed  from  land  by  or  under  prior  legislation ;  that  under  the  first  pro- 
any  law  prior  to  the  passage  of  this  Act."  vision  aU  allotments,  whether  of  home- 
It  has  been  held  that  the  latter  provision  stead  or  surplus  lands,  made  to  enrolled 
does  not  apply  to  the  supplemental  agree-  full  bloods   and  mixed   bloods  of   three- 
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quarters  or  more  Indian  blood  are  not 
alienable  nor  taxable  until  the  restrictions 
thereby  imposed  have  been  removed.  U.  S. 
r.  Shock,  (1911)  187  Fed.  870. 

Effect  of  statute. —  This  section  applies 
to  conveyance  of  interest  of  heirs  of  de- 
ceased allottee,  whether  such  death  oc- 
curred before  or  after  May  27,  1908. 
Harris  v.  Gale,  (1911)  188  Fed.  712. 
Compare  (1909)  27  Op.  Atty.-Gen.  630. 

Taxation  of  lands  inherited  from  al- 
lottees.—  The  provision  of  this  section 
that  "  the  death  of  an  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove 
all  the  restrictions  upon  the  alienation 
of  &aid  allottee's  land ''  is  qualified  by  the 
further  provision,  first,  that  the  full- 
blood  heirs  of  such  allottee  cannot  dis- 
pose of  their  interest  in  such  inherited 
lands  without  the  approval  of  the  court 
having  jurisdiction  of  the  settlement  of 
the  estate  of  the  deceased  allottee,  and 
second,  if  the  deceased  allottee  be  of  one- 
half  or  more  Indian  blood,  leaving  chil- 
dren surviving  him  born  since  March  4, 
1906,  the  homestead  remains  inalienable 
during  the  life  or  lives  of  such  children,  or 
until  April  26,  1931,  unless  restrictions 
are  sooner  removed  by  the  Secretary  of 
the  Interior.  In  view  of  such  provisions, 
the  interests  of  such  full-blood  heirs 
and  the  homesteads  of  deceased  allottees 
of  one-half  or  more  Indian  blood  leaving 
children  bom  since  March  4,  1906,  are  not 
alienable  or  taxable  until  such  restrictions 
are  removed,  but  all  other  interests  in 
such  inherited  lands  are  subject  to  taxa- 
tion. U.  S.  V.  Shock,  (1911)  187  Fed. 
870. 

Necessity  for  approval  by  Secretary  of 
the  Interior. —  Since  the  passage  of  this 
Act  the  approval  by  the  Secretary  of  the 
Interior  of  a  deed  by  a  full -blood  In- 
dian heir  is  not  necessary  although  the 
death  of  the  allottee  occurred  before  the 
passage  of  the  Act;  approval  by  the  court 
having  jurisdiction  over  the  estate  being 
sufficient.  U.  S.  v.  Knight,  (G.  C.  A.  8th 
Cir.  1913)  206  Fed.  145,  124  C.  C.  A.  211. 

The  approval  of  the  Secretary  of  the 
Interior  was  not  necessary  to  the  validity 
of  the  deed  of  full-blood  Indian  heirs 
executed  Sept.  16,  1909,  whose  ancestor 
died  August,  1907,  the  approval  of  the 
court  having  jurisdiction  of  the  settle- 
ment of  the  ancestor's  estate  being  all 
that  is  required  by  section  9.  MaHarry 
V.  Eatman,  (1911)  29  Okla.  46,  116  Pac. 
935. 

Approval  by  the  court. —  The  approval 
of  the  court  provided  for  in  this  section 
does  not  require  the  performance  of  a 
judicial  fimction,  that  is,  the  approvsl 
must  not  be  necessarily  the  act  of  the 
court  as  distinffuished  from  the  act  of  the 
judge  of  the  court.  Tiger  v.  Creek  County 
Court,  (1916)  45  Okla.  701,  146  Pac.  912. 

This  section  continues  the  right  of 
alienation  provided  for  by  section  22  of 
the  Act  of  April  26,  1906,  9upra,  p.  874, 


and  further  provides  that  the  approval 
shall  be  by  the  court  mentioned  rather 
than  by  the  Secretary  of  the  Interior. 
The  power  and  authority  conferred  upon 
the  court  is  merely  that  conferred  upon 
the  Secretary  of  the  Interior  by  the 
former  Act,  and  the  exercise  of  such  au- 
thority therefore  is  purely  a  ministerial 
and  not  a  judicial  action.  In  re  Allen, 
(1914)    44  Okla.  392,  144  Pac.   1055. 

The  actual  pendency  of  an  administra- 
tion proceeding  is  not  necessary  to  confer 
power  upon  a  County  Court  to  approve 
conveyance  executed  by  full-blood  heirs  of 
Indian  allottees  to  their  inherited  lands 
where  it  is  made  to  appear  to  the  court 
that  the  ancestor  from  whom  the  land  was 
inherited  resided  in  the  county  wherein 
the  application  for  approval  is  made,  at 
the  tune  of  his  death.  Mullen  v.  Short, 
(1913)  38  Okla.  333,  133  Pac.  230. 

Effect  of  second  proviso. — "While  the 
general  effect  of  the  section,  aside  from 
the  provisos,  is  to  make  the  death  of  any 
allottee  operate  to  remove  all  restrictions 
upon  the  alienation  of  his  allotted  lands, 
the  effect  of  the  second  proviso  is  to  make 
the  existence  of  surviving  issue,  bom  after 
March  4,  1906,  operate  to  extend  restric- 
tions upon  the  alienation  of  the  home- 
stead until  April  26,  1931,  or  until  the 
death  of  such  surviving  issue,  if  that 
occur  prior  to  the  last-mentioned  date. 
In  other  words,  in  such  case  the  home- 
stead continues  inalienable  after  the 
death  of  the  allottee,  just  as  it  was  before 
his  death.  The  allottee  before  his  death, 
owner  in  fee  of  the  homestead,  of  course 
had  the  right  of  possession  and  occupancy 
of  the  homestead  for  his  use  and  support ; 
that  is,  such  use  and  support  as  he  might 
derive  from  it  by  means  other  than  aliena- 
tion. At  the  death  of  the  allottee,  intes- 
tate, the  title  to  the  homestead  of  course 
vests  in  his  heirs.  But,  if  there  be 
among  them  a  child  or  children  bom  after 
March  4,  1906,  then  it  still  remains  in- 
alienable pending  the  term  provided  for 
in  such  contingency,  and  such  child  or 
children  by  force  of  the  Act  have  the  same 
right  of  possession  and  occupancy  for 
their  use  and  support  which  their  ancestor 
had  during  his  life,  to  the  exclusion  of  the 
other  heirs,  for  the  term  of  years  extend- 
ing from  the  death  of  the  allottee  to 
April  26,  1931,  or  to  the  date  of  th-a  death 
oi  such  child  or  children,  if  that  shall 
happen  before  the  last-mentioned  date. 
Riley  V,  Kelsey,  (E.  D.  Okla.  1914)  218 
Fed.  391. 

Use  and  support. —  The  use  end  sup- 
port contemplated  by  the  Act  is  only  such 
use  and  support  as  may  be  derived  from 
the  land  by  means  other  than  alienation, 
for  it  continues  inalienable.  Such  use  is 
clearly  only  its  use  for  agricultural  or 
grazing  purposes,  or  such  other  use  as  will 
not  oonnict  with  the  provision  against 
alienation  of  the  land.  Leasing  the  land 
for  oil  and  gas  purposes  therefore  could 
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not  havo  been  contemplated  in  the  use  per-  portion  of  the  very  corpus  of  the  prop- 

mitted,  because  the  taking  of  the  oil  and  erty,  represented  by  the  oil  and  gas,  and 

gas  under  the  right  granted  bv  an  oil  and  is,  to  that  extent,  an  alienation  of  a  por- 

gas  lease  amounts  to  a  disposition  of  that  tion  of  the  land. 

Ssc.  10.  [Choctaw  and  Chickasaw  warrants  —  payment  of  outstand- 
i^g  —  payment  to  holders  for  value  — to  original  payees.]  That  the  Sec- 
retary of  the  Interior  is  hereby  authorized  and  directed  to  pay  out  of  any 
moneys  in  the  Treasury  of  the  United  States,  belonging  to  the  Choctaw 
or  Chickasaw  nations  respectively,  any  and  all  outstanding  general  and 
school  warrants  duly  signed  by  the  auditor  of  public  accounts  of  the  Choc- 
taw and  Chickasaw  nations,  and  drawn  on  the  national  treasurers  thereof 
prior  to  January  first,  nineteen  hundred  and  seven,  with  six  per  cent 
interest  per  annum  from  the  respective  dates  of  said  warrants :  Provided, 
That  said  warrants  be  presented  to  the  United  States  Indian  agent  at  the 
Union  Agency,  Muskogee,  Oklahoma,  within  sixty  days  from  the  passage 
of  this  act,  together  with  the  affidavits  of  the  respective  holders  of  said  war- 
rants that  they  purchased  the  same  in  good  faith  for  a  valuable  considera- 
tion, and  had  no  reason  to  suspect  fraud  in  the  issuance  of  said  warrants : 
Provided  further,  That  such  warrants  remaining  in  the  hands  of  the  orig- 
inal payee  shall  be  paid  by  said  Secretary  when  it  is  shown  that  the  services 
for  which  said  warrants  were  issued  were  actually  performed  by  said  payee. 
[35  Stat  L.  315.] 

Sec.  11.  [Seminole  lands  —  payment  of  royalties  to  lessor,  etc. —  inter- 
est of  Seminole  Nation  to  cease  June  30, 1908.]  That  all  royalties  arising 
on  and  after  July  first,  nineteen  hundred  and  eight,  from  mineral  leases  of 
allotted  Seminole  lands  heretofore  or  hereafter  made,  which  are  subject  to 
the  supervision  of  the  Secretary  of  the  Interior,  shall  be  paid  to  the  United 
States  Indian  agent,  Union  Agency,  for  the  benefit  of  the  Indian  lessor  or 
his  proper  representative  to  whom  such  royalties  shaU  thereafter  belong; 
and  no  such  lease  shall  be  made  after  said  date  except  with  the  allottee  or 
owner  of  the  land :  Provided,  That  the  interest  of  the  Seminole  Nation  in 
leases  or  royalties  arising  thereunder  on  all  allotted  lands  shall  cease  on 
June  thirtieth,  nineteen  hundred  and  eight.    [35  Stat.  L.  316.] 

Sec.  12.  [Deposit  of  tribal  allotment  records  —  appropriation  for  copies 
to  counties  of  Oklahoma.]  That  all  records  pertaining  to  the  allotment  of 
lands  of  the  Five  Civilized  Tribes  shall  be  finally  deposited  in  the  office  of 
the  United  States  Indian  agent.  Union  Agency,  when  and  as  the  Secretaiy 
of  the  Interior  shall  determine  such  action  shall  be  taken,  and  there  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  be  immediately  available  as  the  Secretary  of  the  Interior 
may  direct,  the  sum  of  fifteen  thousand  dollars,  or  so  much  thereof  as  may 
be  necessary  to  enable  the  Secretary  of  the  Interior  to  furnish  the  various 
counties  of  the  State  of  Oklahoma  certified  copies  of  such  portions  of  said 
records  as  affect  title  to  lands  in  the  respective  counties.    [35  Stat,  L.  316.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  882. 

Sec.  14.  [Town  sites  —  sale  of  lots  in,  established — coal  and  asphalt 
retained.]    That  the  provisions  of  section  thirteen  of  the  Act  of  Congress 
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approved  April  twenty-sixth,  nineteen  hundred  and  six  (Thirty-fourth 
Statutes  at  Large,  page  one  hundred  and  thirty-seven),  shall  not  apply  to 
town  lots  in  town  sites  heretofore  established,  surveyed,  platted,  and 
appraised  under  the  direction  of  the  Secretary  of  the  Interior,  but  nothing 
herein  contained  shall  be  construed  to  authorize  the  conveyance  of  any 
interest  in  the  coal  or  asphalt  underlying  said  lots.    [35  Stat.  L,  316,] 

Section  13  of  the  Act  of  April  26,  1908,  above  referred  to,  is  given  supra,  p.  869. 


Vn.  BIGHTS  OF  WAY  THROUGH  INDIAN  LANDS 

An  Act  To  provide  for  the  acquiring  of  rights  of  way  by  railroad  com- 
panies through  Indian  reservations,  Indian  lands,  and  Indian  allot- 
ments, and  for  other  purposes. 

[Act  of  March  2,. 1899,  ch.  374,  30  Stat.  L.  990.] 

[Sec.  1.]  [Bights  of  way  for  railways,  etc.,  through  Indian  Beserva- 
rations,  etc.  —  Stations.]  That  a  right  of  way  for  a  railway,  telegraph 
and  telephone  line  through  any  Indian  reservation  in  any  State  or  Terri- 
tory, or  through  any  lands  held  by  an  Indian  tribe  or  nation  in  Indian 
Territory,  or  through  any  lands  reserved  for  an  Indian  agency  or  for  other 
purposes  in  connection  with  the  Indian  service,  or  through  any  lands  which 
have  been  allotted  in  severalty  to  any  individual  Indian  under  any  law  or 
treaty,  but  which  have  not  been  conveyed  to  the  allottee  with  full  power 
of  alienation,  is  hereby  granted  to  any  railroad  company  organized  under 
the  laws  of  the  United  States,  or  of  any  State  or  Territory,  which  shall 
comply  with  the  provisions  of  this  Act  and  such  rules  and  regulations  as 
may  be  prescribed  thereunder:  Provided,  That  no  right  of  way  shall  be 
granted  under  this  Act  until  rhe  Secretary  of  the  Interior  is  satisfied  that 
the  company  applying  has  made  said  application  in  good  faith  and  with 
intent  and  ability  to  construct  said  road,  and  in  case  objection  to  the 
granting  of  such  right  of  way  shall  be  made,  said  Secretary  shall  afford 
the  parties  so  objecting  a  full  opportunity  to  be  heard :  Provided  further, 
That  where  a  railroad  has  heretofore  been  constructed,  or  is  in  actual  course 
of  construction,  no  parallel  right  of  way  within  ten  miles  on  either  side 
shall  be  granted  by  the  Secretary  of  the  Interior  unless,  in  his  opinion, 
public  interest  will  be  promoted  thereby. 

Provided  also,  That  as  a  condition  precedent  to  each  and  every  grant  of 
a  right  of  way  under  authority  of  this  Act,  each  and  every  railway  company 
applying  for  such  grant  shall  stipulate  that  it  will  construct  and  perma- 
nently maintain  suitable  passenger  and  freight  stations  for  the  convenience 
of  each  and  every  town  site  established  by  the  Government  along  said  right 
of  way.    [30  Stat.  L.  990,  as  amended  by  36  Stat.  L.  859.] 

This  is  the  first  section  of  the  *'  Railroad  Right  of  Way  Act."  It  was  amended  hy  a 
provision  of  the  Act  of  June  25,  IdlO,  ch.  431«  I  19,  by  adding  thereto  the  la^t  proviso, 
making  it  read  as  given  in  the  text. 

In  so  far  as  it  applied  to  the  Indian  and  Oklahoma  Territories,  this  Act  was  repealed 
by  an  Act  of  Feb.  28,  1902,  eh  1S4,  |  28,  d2  Stat.  L.  50,  infra,  p.  902. 
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Sec.  2.  [Width  of  right  of  way  — Btations.]  That  such  right  of  way 
shall  not  exceed  fifty  feet  in  width  on  each  side  of  the  center  line  of  the 
road,  except  where  there  are  heavy  cuts  and  fills,  when  it  shall  not  exceed 
one  hundred  feet  in  width  on  each  side  of  the  road,  and  may  include 
grounds  adjacent  thereto  for  station  buildings,  depots,  machine  shops,  side 
tracks,  turnouts,  and  water  stations,  not  to  exceed  two  hundred  feet  in 
width  by  a  length  of  three  thousand  feet,  and  not  more  than  one  station  to 
be  located  within  any  one  continuous  length  of  ten  miles  of  road.  [30  Siai. 
L.  990,  as  amended  ly  34  Stat.  L.  330,] 

This  section  was  amended  to  read  as  above  given  by  the  Act  of  June  21,  1906,  ch- 
3504,  §  1.    As  originally  enacted  it  was  as  follows: 

'*  Sec.  2.  That  such  right  of  way  shall  not  exceed  fifty  feet  in  width  on  each  side  of 
the  center  line  of  the  road,  except  where  there  are  heavy  cuts  and  fills,  when  it  shall 
not  exceed  one  hundred  feet  in  width  on  each  side  of  the  road,  and  may  include  ground 
adjacent  thereto  for  station  buildings,  depots,  machine  shops,  side  tracks,  turnouts, 
and  water  stations,  not  to  exceed  one  hundred  feet  in  width  by  a  length  of  two  thousand 
feet,  and  not  more  than  one  station  to  be  located  withiYi  any  one  continuous  length  of 
ten  miles  of  road :  Provided,  That  this  section  shall  apply  to  all  rights  of  way  hereto- 
•  fore  granted  to  railroads  in  the  Indian  Territory  where  no  provisions  defining  the  width 
of  the  rights  of  way  are  set  out  in  the  Act  granting  the  same."    \S0  Stat,  L.  990.] 

Sec.  3.  [Survey,  and  proceedings  for  award  of  compensation.]  That 
the  line  of  route  of  said  road  may  be  surveyed  and  located  through  and 
across  any  of  said  lands  at  any  time,  upon  permission  therefor  being 
obtained  from  the  Secretary  of  the  Interior;  but  before  the  grant  of  such 
right  of  way  shall  become  effective  a  map  of  the  survey  of  the  line  or  route 
of  said  road  must  be  filed  with  and  approved  by  the  Secretary  of  the 
Interior,  and  the  company  must  make  payment  to  the  Secretary  of  the 
Interior  for  the  benefit  of  the  tribe  or  nation,  of  full  compensation  for  such 
right  of  way,  including  all  damage  to  improvements  and  adjacent  lands, 
which  compensation  shall  be  determined  and  paid  under  the  direction  of 
the  Secretary  of  the  Interior,  in  such  manner  as  he  may  prescribe.  Before 
any  such  railroad  shall  be  constructed  through  any  land,  claim,  or  improve- 
ment, held  by  individual  occupants  or  allottees  in  pursuance  of  any  treaties 
or  laws  of  the  United  States,  compensation  shall  be  made  to  such  occupant 
or  allottee  for  all  property  to  be  taken,  or  damage  done,  by  reason  of  the 
construction  of  such  railroad.  In  case  of  failure  to  make  amicable  settle- 
ment with  any  such  occupant  or  allott^,  such  compensation  shall  be  deter- 
mined by  the  appraisement  of  three  disinterested  referees,  to  be  appointed 
by  the  Secretary  of  the  Interior,  who,  before  entering  upon  the  duties  of 
their  appointment,  shall  take  and  subscribe  before  competent  authority 
an  oath  that  they  will  faithfully  and  impartially  discharge  the  duties  of 
their  appointment,  which  oath,  duly  certified,  shall  be  returned  with  their 
award  to  the  Secretary  of  the  Interior.  If  the  referees  can  not  agree,  then 
any  two  of  them  are  authorized  to  make  the  award.  Either  party  being 
dissatisfied  with  the  finding  of  the  referees  shall  have  the  right  within 
sixty  days  after  the  making  of  the  award  and  notice  of  the  same,  to  appeal, 
in.  case  the  land  in  question  is  in  the  Indian  Territory,  by  original  petition 
to  the  United  States  court  in  the  Indian  Territory  sitting  at  the  place 
nearest  and  most  convenient  to  the  property  sought  to  be  condemned ;  and 
if  said  land  is  situated  in  any  State  or  Territory  other  than  the  Indian 
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Territory,  then  to  the  United  States  district  conrt  for  such  State  or  Terri- 
tory, where  the  case  shall  be  tried  de  novo  and  the  judgment  for  damages 
rendered  by  the  court  shall  be  final  and  conclusive.  When  proceedings  are 
commenced  in  court  as  aforesaid,  the  railroad  company  shall  deposit  the 
amount  of  the  award  made  by  the  referees  with  the  court  to  abide  the  judg- 
ment thereof,  and  then  have  the  right  to  enter  upon  the  property  sought 
to  be  condemned  and  proceed  with  the  construction  of  the  railway.  Bach 
of  the  referees  shall  receive  for  his  compensation  the  sum  of  four  dollars 
per  day  while  engaged  in  the  hearing  of  any  case  submitted  to  them  under 
this  Act.  Witnesses  shall  receive  the  fees  usually  allowed  by  courts  within 
the  district  where  such  land  is  located.  CJosts,  including  compensation  of 
the  referees,  shall  be  made  part  of  the  award  or  judgment,  and  be  paid  by 
such  railroad  company.    [30  Stat.  L.  991.] 

Sec.  4.  [Effect  of  (Ulatoriness  in  construction,  etc.]  That  if  any  such 
company  shall  fail  to  construct  and  put  in  operation  one-tenth  of  its  entire 
line  in  one  year,  or  to  complete  its  road  within  three  years  after  the 
approval  of  its  map  of  location  by  the  Secretary  of  the  Interior,  the  right 
of  way  hereby  granted  shall  be  deemed  forfeited  and  abandoned  ipso  facto 
as  to  that  portion  of  the  road  not  then  constructed  and  in  operation: 
Provided,  That  the  Secretary  may,  when  he  deems  proper,  extend,  for  a 
period  not  exceeding  two  years,  the  time  for  the  completion  of  any  road 
for  which  right  of  way  has  been  granted  and  a  part  of  which  shall  have 
been  built.     [30  Stat.  L.  991.] 

Sec.  5.  £Bailroad  through  Indian  Territory  —  annual  charge  —  rates 
—  transportation  of  mails.]  That  where  a  railroad  is  constructed  under  the 
provisions  of  this  Act  through  the  Indian  Territory  there  shall  be  paid  by  the 
railroad  company  to  the  Secretary  of  the  Interior,  for  the  benefit  of  the  par- 
ticular nation  or  tribe  through  whose  lands  the  road  may  be  located,  such  an 
annual  charge  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  not  less 
than  fifteen  dollars  for  each  mile  of  road,  the  same  to  be  paid  so  long  as  said 
land  shall  be  owned  and  occupied  by  such  nation  or  tribe,  which  payment 
shall  be  in  addition  to  the  compensation  otherwise  required  herein.  And 
within  the  Indian  Territory  upon  any  railroad  constructed  under  the  pro- 
visions of  this  Act  the  rates  and  charges  for  passenger  and  freight  service,  if 
not  otherwise  prescribed  by  law,  may  be  prescribed  by  the  Secretary  of  the 
Interior  from  time  to  time,  and  the  grants  herein  are  made  upon  condition 
that  the  companies  shall  transport  mails  whenever  required  to  do  so  by 
the  Post-OfSce  Department.    {30  Stat.  L,  991.] 

Seo.  6.  [Railroad  rights  on  public  lands.]  That  the  provisions  of  sec- 
tion two  of  the  Act  of  March  third,  eighteen  hundred  and  seventy-five, 
entitled  **An  Act  granting  to  railroads  the  right  of  way  through  the  public 
lands  of  the  United  States, ' '  are  hereby  extended  and  made  applicable  to 
rights  of  way  granted  under  this  Act  and  to  railroad  companies  obtaining 
such  rights  of  way.     [30  Stat.  L.  991.] 

For  th«  Act  of  March  3,  1876,  ch.  152,  §  2,  18  Stat.  L.  482,  to  which  the  text  jrrfera, 
see  thtf  title  Public  Lands.  ;...': 
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Sec.  7.  [Begnlations.]  That  the  Secretary  of  the  Interior  shall  make  all 
needful  rules  and  regulations,  not  inconsistent  herewith,  for  the  proper 
execution  and  carrying  into  effect  of  all  the  provisions  of  this  Act.  [30 
Stat.  L.  991.] 

Sec.  8.  [Bepeal.]  That  Congress  hereby  reserves  the  right  at  any  time 
to  alter,  amend,  or  repeal  this  Act,  or  any  portion  thereof.  [30  Stat.  L. 
991.] 


Sec.  3.  [Construction  of  telegraph  and  telephone  lines  through  Indian 
lands.]  That  the  Secretary  of  the  Interior  is  hereby  authorized  and  empow- 
ered to  grant  a  right  of  way,  in  the  nature  of  an  easement,  for  the  construc- 
tion, operation,  and  maintenance  of  telephone  and  telegraph  lines  and  ofBces 
for  general  telephone  and  telegraph  business  through  any  Indian  reserva- 
tion, through  any  lands  held  by  an  Indian  tribe  or  nation  in  the  Indian 
Territory,  through  any  lands  reserved  for  an  Indian  agency  or  Indian 
school,  or  for  other  purpose  in  connection  with  the  Indian  ser^dce,  or 
through  any  lands  which  have  been  allotted  in  severalty  to  any  indi- 
vidual Indian  under  any  law  or  treaty,  but  which  have  not  been 
conveyed  to  the  allottee  with  full  power  of  alienation,  upon  the  terms 
and  conditions  herein  expressed.  No  such  lines  shall  be  constructed 
across  Indian  lands,  as  above  mentioned,  until  authority  therefor  has  first 
been  obtained  from  the  Secretary  of  the  Interior,  and  the  maps  of  definite 
location  of  the  lines  shall  be  subject  to  his  approval.  The  compensation  to 
be  paid  the  tribes  in  their  tribal  capacity  and  the  individual  allottees  for 
such  right  of  way  through  their  lands  shall  be  determined  in  such  manner 
as  the  Secretary  of  the  Interior  may  direct,  and  shall  be  subject  to  his  final 
approval ;  and  where  such  lines  are  not  subject  to  State  or  Territorial  taxa- 
tion the  company  or  owner  of  the  line  shall  pay  to  the  Secretary  of  the 
Interior,  for  the  use  and  benefit  of  the  Indians,  such  annual  tax  as  he  may 
designate,  not  exceeding  five  dollars  for  each  ten  miles  of  line  so  constructed 
and  maintained;  and  all  such  lines  shall  be  constructed  and  maintained 
under  such  rules  and  regulations  as  said  Secretary  may  prescribe.  But 
nothing  herein  contained  shall  be  so  construed  bs  to  exempt  the  owners 
of  such  lines  from  the  payment  of  any  tax  that  may  be  lawfully  assessed 
against  them  by  either  State,  Territorial,  or  municipal  authority ;  and  Con- 
gress hereby  expressly  reserves  the  right  to  regulate  the  tolls  or  charges 
for  the  transmission  of  messages  over  any  lines  constructed  under  the  pro- 
visions of  this  Act :  Provided,  That  incorporated  cities  and  towns  into  or 
through  which  such  telephone  or  telegraphic  lines  may  be  constructed  shall 
have  the  power  to  regulate  the  manner  of  construction  therein,  and  nothing 
herein  contained  shall  be  so  construed  as  to  deny  the  right  of  municipal 
taxation  in  such  towns  and  cities.    •    •    •    [31  Stat.  L.  1083.] 

The  provisions  of  the  text,  and  those  of  the  following  section  4,  are  from  the  Indian 
Appropriation  Act  of  March  3,  1901,  ch.  832. 

A  further  provision  of  the  foregoing  Bection  3,  relating  to  oondemnation  of  landB 
aUotted  in  severalty,  is  given  aupray  p.  846. 

Effect  of  statute  on  local  regulations.-—  saw  fit  to  provide  how  franchises  for  the 

"When  Congress,  on  March  3,  1001    (31  construction    and    maintenanoo    of    tele- 

8tat.  L.  1083),  in  the  exercise  of  its  con-  phone    lines    within    the    Indian    Terrl- 

stitutional   power  to  regulate  commerce,  tory  must  be  obtained,  such  action  on  its 
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part  necefltarily  prevailed  over  al]  local  can  be  given  the  effect  of  nullifying  or 
regulations  on  the  subject,  and  operated  interfering  to  any  extent  with  legislation 
to  extinguish  such  exclusive  rights  to  con-  by  the  Congress  of  the  United  States, 
struct  and  maintain  lines  of  telephone  or  when  it  sees  fit  to  paas  laws  on  the  sub- 
telegraph  withi^  the  territory  as  had  ject."  Muskogee  Nat.  Telephone  CJo.  v. 
theretofore  been  granted.  No  act  of  the  Hall,  (C.  C.  A.  1902)  118  Fed.  382,  6& 
Creek  Nation  on  a  subject  within  the  law-  C.  C.  A.  208,  reversing  (1901)  4  Indian 
ful  jurisdiction  of  the  federal  government  Ter.  18,  64  S.  W.  600. 

Sec.  4.  [Opening  highways  through  Indian  lands.]  That  the  Secretary 
of  the  Interior  is  hereby  authorized  to  grant  permission,  upon  compliance 
with  such  requirements  as  he  may  deem  necessary,  to  the  proper  State  or 
local  authorities  for  the  opening  and  establishment  of  public  highways,  in 
accordance  with  the  laws  of  the  State  or  Territory  in  which  the  lands  are 
situated,  through  any  Indian  reservation  or  through  any  lands  which  have 
been  allotted  in  severalty  to  any  individual  Indians  under  any  laws  or 
treaties  but  which  have  not  been  conveyed  to  the  allottees  with  full  power 
of  alienation.    [31  Stat.  L.  1084.] 

See  the  notes  to  the  preceding  section  3  of  this  Act. 


Sec.  13.  [General  right  of  way  to  railroads.]  That  the  right  to  locate, 
construct,  own,  equip,  operate,  use,  and  maintain  a  railway  and  telegraph 
and  telephone  line  or  lines  into,  in,  or  through  the  Indian  Territory, 
together  with  the  right  to  take  and  condemn  lands  for  right  of  way,  depot 
grounds,  terminals,  and  other  railway  purposes,  in  or  through  any  lands 
held  by  any  Indian  tribe  or  nation,  person,  individual,  or  municipality  in 
said  Territory,  or  in  or  through  any  lands  in  said  Territory  which  have 
been  or  may  hereafter  be  allotted  in  severalty  to  any  individual  Indian  or 
other  person  under  any  law  or  treaty,  whether  the  same  have  or  have  not 
been  conveyed  to  the  allottee,  with  full  power  of  alienation,  is  hereby 
granted  to  any  railway  company  organized  under  the  laws  of  the  United 
States,  or  of  any  State  or  Territory,  which  shall  comply  with  this  Act.  [33 
Stat.  L.  47.] 

This  and  the  following  sections  14-23,  inclusive,  are  from  an  Act  of  Feb.  28,  1902,  ch. 
134,  entitled  "An  Act  To  grant  the  right  of  way  through  the  Oklahoma  Territory  and 
the  Indian  Territory  to  the  Enid  and  Anadarko  Railway  Company,  and  for  other  pur- 
poses." Said  sections  13-23  were,  in  some  respects,  continued  in  force  in  the  state  of 
Oklahoma  by  the  Act  of  May  27,  1908,  ch.  199,  |  1,  35  Stat.  L.  312,  supra,  p.  881. 

Sec.  14.  [Width  —  stations,  etc.  —  yards,  etc.  —  water  supply  — 
changes.]  That  the  right  of  way  of  any  railway  company  shall  not  exceed 
one  hundred  feet  in  width  except  where  there  are  heavy  cuts  and  fills,  when 
one  hundred  feet  additional  may  be  taken  on  each  side  of  said  right  of 
way ;  but  lands  additional  and  adjacent  to  said  right  of  way  may  be  taken 
and  condemned  by  any  railway  company  for  station  grounds,  buildings, 
depots,  side  tracks,  tiumouts,  or  other  railroad  purposes  not  exceeding  two 
hundred  feet  in  'width  by  a  length  of  two  thousand  feet.  That  additional 
lands  not  exceeding  forty  acres  at  any  one  place  may  be  taken  by  any  rail- 
way company  when  necessary  for  yards,  roundhouses,  turntables,  machine 
shops,  water  stations,  and  other  railroad  purposes.  And  when  necessary 
for  a  good  and  sufficient  water  supply  in  the  operation  of  any  railroad,  any 


898  3  FED.  STAT.  ANN.  (2d  Ed.) 

such  railway  company  shall  have  the  right  to  take  and  condemn  additional 
lands  for  reservoirs  for  water  stations,  and  for  such  purpose  shall  have  the 
right  to  impound  surface  water  or  build  dams  across  any  creek,  draw, 
canyon,  or  stream,  and  shall  have  the  right  to  connect  the  same  by  pipe 
line  with  the  railroad  and  take  the  necessary  grounds  for  such  purposes; 
and  any  railway  company  shall  have  the  right  to  change  or  straighten  its 
line,  reduce  its  grades  or  curves,  and  locate  new  stations  and  to  take  the 
lands  and  right  of  way  necessary  therefor  under  the  provisions  of  this  Act. 
[32  Stat  L.  47.] 

See  the  notes  to  the  preceding  section  13  of  this  Act. 

Sec.  15.  [Damaj^es  —  maps  —  appraisement    by    referees — work    to 
begin  on  deposit  of  award  —  abandonment  of  right  of  way  —  appeal.] 

That  before  any  railroad  shall  be  constructed  or  any  lands  taken  or  con- 
demned for  any  of  the  purposes  set  forth  in  the  preceding  section,  full 
compensation  for  such  right  of  way  and  all  land  taken  and  all  damage 
done  or  to  be  done  by  the  construction  of  the  railroad,  or  the  taking  of  any 
lands  for  railroad  purposes,  shall  be  made  to  the  individual  owner,  occu- 
pant, or  allottee  of  such  lands,  and  to  the  tribe  or  nation  through  or  in 
which  the  same  is  situated :  Provided,  That  correct  maps  of  the  said  line 
of  railroad  in  sections  of  twenty-five  miles  each,  and  of  any  lands  taken 
under  this  Act,  shall  be  filed  in  the  Department  of  the  Interior,  and  shall 
also  be  filed  with  the  United  States  Indian  agent  for  Indian  Territory,  and 
with  the  principal  chief  or  governor  of  any  tribe  or  nation  througb  which 
the  lines  of  railroad  may  be  located  or  in  which  said  lines  are  situated.  In 
case  of  the  failure  of  any  railway  company  to  make  amicable  settlement 
with  any  individual  owner,  occupant,  allottee,  tribe,  or  nation  for  any  right 
of  way  or  lands  or  improvements  sought  to  be  appropriated  or  condemned 
under  this  Act,  all  compensation  and  damages  to  be  paid  to  the  dissenting 
individual  owner,  occupant,  allottee,  tribe,  or  nation  by  reason  of  the 
appropriation  and  condemnation  of  said  right  of  way,  lands,  or  improve- 
ments shall  be  determined  by  the  appraisement  of  three  disinterested 
referees,  to  be  appointed  by  the  judge  of  the  United  States  court,  or  other 
court  of  jurisdiction  in  the  district  where  such  lands  are  situated,  on  appli- 
cation of  the  corporation  or  other  person  or  party  in  interest.  Such 
referees,  before  entering  upon  the  duties  of  their  appointment,  shall  each 
take  and  subscribe,  before  competent  authority,  an  oath  that  he  will  faith- 
fully and  impartially  discharge  the  duties  of  his  appointment,  which  oaths, 
duly  certified,  shall  be  returned  with  the  award  of  the  referees  to  the  clerk 
of  the  court  by  which  they  were  appointed.  The  referees  shall  also  find 
in  their  report  the  names  of  the  person  and  persons,  tribe,  or  nation  to 
whom  the  damages  are  payable  and  the  interest  of  each  person,  tribe,  or 
nation  in  the  award  of  damages.  Before  such  referees  shall  proceed  with 
the  assessment  of  damages  for  any  right  of  way  or  other  lands. condemned 
under  this  Act,  twenty  days'  notice  of  the  time  when  the  same  shall  be 
condemned  shall  be  given  to  all  persons  interested,  by  pu'blication  in  some 
newspaper  in  general  circulation  nearest  said  property  in  the  district 
where  said  right  of  way  or  said  lands  are  situated,  or  by  ten  days'  per- 
sonal notice  to  each  person  owning  or  having  any  interest  in  said  lands  or 
right  of  way:    Provided,  That  -such  notice  to  any  tribe  or  .nation  may  be 
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served  on  the  principal  chief  or  governor  of  the  tribe.  If  the  referees  can 
not  agree,  then  any  two  of  them  are  authorized  to  and  shall  make  the 
award.  Any  party  to  the  proceedings  who  is  dissatisfied  with  the  award  of 
the  referees  shall  have  the  right,  within  ten  days  after  the  making  of  the 
award,  to  appeal,  by  original  petition,  to  the  United  States  court,  or  other 
court  of  competent  jurisdiction,  sitting  at  the  place  nearest  and  most  con- 
venient to  the  property  sought  to  be  taken,  where  the  question  of  the  dam- 
ages occasioned  by  the  taking  of  the  lands  in  controversy  shall  be  tried  de 
novo,  and  the  judgment  rendered  by  the  court  shall  be  final  and  conclusive, 
subject,  however,  to  appeal  as  in  other  cases.  When  the  award  of  damages 
is  filed  with  the  clerk  of  the  court  by  the  referees,  the  railway  company 
shall  deposit  the  amount  of  such  award  with  the  derk  of  the  court,  to  abide 
the  judgment  thereof,  and  shall  then  have  the  right  to  enter  upon  and  take 
possession  of  the  property  sought  to  be  condemned :  Provided,  That  when 
the  said  railway  company  is  not  satisfied  with  the  award,  it  shall  have  the 
right,  before  commencing  construction,  to  abandon  lemy  portion  of  said 
right  of  way  and  adopt  a  new  location,  subject,  however,  as  to  such  new 
location,  to  all  the  provisions  of  this  Act.  Bach  of  the  referees  shall  receive 
for  his  compensation  the  sum  of  four  dollars  per  day  while  actually  engaged 
in  the  appraisement  of  the  property  and  the  hearing  of  any  matter  sub- 
mitted to  them  under  this  Act.  Witnesses  shall  receive  the  fees  and  mileage 
allowed  by  law  to  witness  [es]  in  courts  of  record  within  the  districts  where 
such  lands  are  located.  Costs,  including  compensation  of  the  referees, 
shall  be  made  part  of  the  award  or  judgment  and  be  paid  by  the  railway 
company :  Provided,  That  if  any  party  or  person  other  than  the  railway 
company  shall  appeal  from  any  award,  and  the  judgment  of  the  court  does 
not  award  such  appealing  party  or  person  more  than  the  referees  awarded, 
all  costs  occasioned  by  such  appeal  shall  be  paid  by  such  appealing  party  or 
person.     [32  Siat  L.  47.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  897. 

Notice  by  referee.— Where,  in  a  suit  for  Ft.  Smith,  etc.,  R.  Co.,   U912)    33  Okla. 

160  acres  of  land,  defendant  disclaimed  as  711,  127  Pac.  700. 

to  all  but  49  acres  thereof,  to  which  it  Compensation  for  damages. — Under  this 
set  up  title  in  virtue  of  alleged  condem-  section  "before  a  railway  company  exer- 
nation  proceedings  pursuant  to  this  sec-  cising  the  right  of  eminent  domain  there- 
tion,  which  requires  notice  by  the  referees  under  may  take  or  condemn  lands,  full 
*•  to  all  persons  interested,"  and  where  compensation  for  the  same  and  for  all 
the  notice  given  was  "  to  all  persons  hav-  damages  done  by  the  construction  of  the 
ing  any  claim  or  any  interest  in  said  road  or  the  taking  of  the  lands  must  be 
described  premises  of  whatsoever  kind  or  first  made  to  the  individual  owner,  occu- 
nature,"  without  naming  the  plaintiffs  pant,  or  allottee  of  such  lands  or  to  the 
who  were  conceded  to  be  the  owners  tribe  or  nation  through  or  in  which  the 
thereof,  it  was  held  that  said  notice  was  same  is  situated,  and  where  possession 
void  and  conferred  no  jurisdiction  on  the  is  taken  without  such  payment,  and  the 
court,  and  that,  too,  although  the  judg^  '  land  is  subsequently  allotted,  the  allottee 
ment  approving  the  report  of  the  referees  may  maintain  ejectment  to  secure  posses- 
recited  that  they  "gave  notice  in  the  sion."  Denver,  etc.,  ^.  Co.  v.  Adkinson, 
manner  as  provided  by  law."     Bruner  f?.  (1911)   28  Okla.  1,  119  Pac.  247. 

Sec.  16.  [Annual  rental  —  regulation  of  freight  and  othw  charges  — 
interstate  transportation  —  mails.]  That  where  a  railroad  is  constructed 
under  the  provisions  of  this  Act  there  shall  be  paid  by  the  railway  company 
to  the  Secretary  of  the  Interior,  for  the  benefit  of  the  particular  tribe  or 
nation  through  whose  lands  any  such  railroad  may- be  constructed,  an 
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annual  charge  of  fifteen  dollars  per  mile  for  each  mile  of  road  oonstmcted, 
the  same  to  be  paid  so  long  as  said  lands  shall  be  owned  and  occupied  by 
such  nation  or  tribe,  which  payment  shall  be  in  addition  to  the  compensa- 
tion otherwise  provided  herein ;  and  the  grants  herein  are  made  upon  the 
condition  that  Congress  hereby  reserves  the  right  to  regulate  the  charges 
for  freight  and  passengers  on  said  railways  and  messages  on  all  telegraph 
and  telephone  lines  until  a  State  government  or  governments  shall  exist  in 
said  Territory  within  the  limits  of  which  any  railway  shall  be  located ;  and 
then  such  State  government  or  governments  shall  be  authorized  to  fix  and 
regulate  the  cost  of  transportation  of  persons  and  freights  within  their 
respective  limits  by  such  railways;  but  Congress  expressly  reserves  the 
right  to  fix  and  regulate  at  all  times  the  cost  of  such  transportation  by  said 
railways  whenever  such  transportation  shall  extend  from  one  State  into 
another,  or  shall  extend  into  more  than  one  State;  and  that  the  railway 
companies  shall  carry  the  mail  at  such  prices  as  Congress  may  by  law  pro- 
vide; and  until  such  rate  is  fixed  by  law  the  Postmaster-Gteneral  may  fix 
the  rate  of  compensation.    [33  Stat.  L,  49,] 

See  the  notes  to  section  13  of  this  Act,  «ttpra,  p.  897. 

Sec.  17.  [Crossings,  etc. — referees  —  oondemnation  prooeedings  — 
limitations  —  appeal  —  deposit  of  compensation — bond  for  damages  — 
forfeiture.]  That  any  railway  company  authorized  to  construct,  own,  or 
operate  a  railroad  in  said  Territory  desiring  to  cross  or  unite  its  tracks 
with  any  other  railroad  upon  the  grounds  of  such  other  railway  company 
shall,  after  fifteen  days'  notice  in  writing  to  such  other  railroad  company, 
make  application  in  writing  to  the  judge  of  the  United  States  court  for 
the  district  in  which  it  is  proposed  to  make  such  crossing  or  connection 
for  the  appointment  of  three  disinterested  referees  to  determine  the  neces- 
sity, place,  manner,  and  time  of  such  crossing  or  connection.  The  pro- 
visions of  section  three  of  this  Act  with  respect  to  the  condemnation  of 
right  of  way  through  tribal  or  individual  lands  shall,  except  as  in  this  sec- 
tion otherwise  provided,  apply  to  proceedings  to  acquire  the  right  to  cross 
or  connect  with  another  railroad.  Upon  the  hearing  of  any  such  application 
to  cross  or  connect  with  any  other  railroad,  either  party  or  the  referees 
may  call  and  examine  witnesses  in  regard  to  the  matter,  and  said  referees 
shedl  have  the  same  power  to  administer  oaths  to  witnesses  that  is  now 
possessed  by  United  States  commissioners  in  said  Territory,  and  said  ref- 
erees shall,  after  such  hearing  and  a  personal  examination  of  the  locality 
where  a  crossing  or  connection  is  desired,  determine  whether  there  is  a 
necessity  for  such  crossing  or  not,  and  if  so,  the  place  thereof,  whether  it 
shall  be  over  or  under  the  existing  railroad,  or  at  grade,  and  in  other 
respects  the  manner  of  such  crossing  and  the  terms  upon  which  the  same 
shall  be  made  and  maintained :  Provided^  That  no  crossing  shall  be  made 
through  the  yards  or  over  the  switches  or  side  tracks  of  any  existing  rail- 
road if  a  crossing  can  be  effected  at  any  other  place  that  is  practicable. 
If  either  party  shall  be  dissatisfied  with  the  terms  of  the  order  made  by 
said  referees  it  may  appeal  to  the  United  States  court  of  the  Indian  Terri- 
tory for  the  district  wherein  such  crossing  or  connection  is  sought  to  be 
made  in  the  same  manner  as  appeals  are  allowed  from  a  judgment  of  a 
United  States  commissioner  to  said  court,  and  said  appeal  and  all  subse- 
quent proceedings  shall  only  affect  the  amount  of  compensation,  if  any, 
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and  other  terms  of  erossixig  fixed  by  said  referees,  bat  shall  not  delay  the 
making  of  said  crossing  or  connection:  Provided,  That  the  corporation 
desiring  snch  crossing  or  connection  shall  deposit  with  the  derk  of  the 
court  tiie  amount  of  compensation,  if  any  is  fixed  by  said  referees,  and 
shall  execute  and  file  with  said  clerk  a  bond  of  suf&cient  security,  to  be 
approved  by  the  court  or  a  judge  thereof  in  vacation,  to  pay  all  damages 
and  comply  with  all  terms  that  may  be  adjudged  by  the  court.  Any  rail- 
way company  which  shall  violate  or  evade  any  of  the  provisions  of  this 
section  shall  forfeit  for  every  such  offense,  to  the  person,  company,  or  cor- 
poration injured  thereby,  three  times  the  actual  damages  sustained  by  the 
party  aggrieved.    [32  Stat.  i.  49.] 

See  the  notes  to  eection  18  of  this  Act,  si^pra,  p.  897. 

Sec.  18.  [Automatic  signals  at  crossings  —  approval  by  Interstate 
Commeree  OonmissionerB  —  common  grade  crossing.]  That  when  in  any 
case  two  or  more  railroads  crossing  each  other  at  a  common  grade  shall,  by 
a  system  of  interlocking  or  automatic  signals,  or  by  any  works  or  fixtures 
to  be  erected  by  them,  render' it  safe  for  engines  and  trains  to  pass  over 
such  crossing  without  stopping,  and  such  interlocking  or  automatic  signals 
or  works  or  fixtures  shall  be  approved  by  the  Interstate  Commerce  Com- 
missioners, then,  in  that  case,  it  is  hereby  made  lawful  for  the  engines  and 
trains  of  such  railroad  or  railroads  to  pass  over  such  crossing  without  stop- 
ping, any  law  or  the  provision  of  any  law  to  the  contrary  notwithstanding ; 
and  when  two  or  more  railroads  cross  each  other  at  a  common  grade,  either 
of  such  roads  may  apply  to  the  Interstate  Commerce  Commissioners  for 
permission  to  introduce  upon  both  of  said  railroads  some  system  of  inter- 
locking or  automatic  signals  or  works  or  fixtures  rendering  it  safe  for 
engines  and  trains  to  pass  over  such  crossings  without  stopping,  and  it 
shall  be  the  duty  of  said  Interstate  Commerce  Commissioners,  if  the  system 
of  works  and  fixtures  which  it  is  proposed  to  erect  by  said  company  are,  in 
the  opinion  of  the  Commission,  sufficient  and  proper,  to  grant  such  per- 
mission.   [32  Stat.  L.  49.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  897. 


19.  [Notice  of  intent  to  use  signals  at  crossings  —  division  of  cost.] 

That  any  railroad  company  which  has  obtained  permission  to  introduce  a 
system  of  interlocking  or  automatic  signals  at  its  crossing  at  a  common  grade 
with  any  other  railroad,  as  provided  in  the  last  section,  may,  after  thirty 
days'  notice,  in  writing,  to  such  other  railroad  company,  introduce  and 
erect  such  interlocking  or  automatic  signals  or  fixtures ;  and  if  such  railroad 
company,  after  such  notification,  refuses  to  join  with  the  railroad  company 
giving  such  notice  in  the  construction  of  such  works  or  fixtures,  it  shall  be 
lawful  for  said  company  to  enter  upon  the  right  of  way  and  tracks  of  such 
second  company,  in  such  manner  as  to  not  unnecessarily  impede  the  opera- 
tion of  such  road,  and  erect  such  works  and  fixtures,  and  may  recover  in 
any  action  at  law  from  such  second  company  one-half  of  the  total  cost  of 
erecting  and  maintaining  such  interlocking  or  automatic  signals  or  works 
or  fixtures  on  both  of  said  roads.    [32  Stat.  L.  50.] 

See  the  notes  to  section  13  of  this  Act,  §upra,  p.  897. 
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SEa  20.  [MortgagBB.]  That  all  mortgages  executed  by  any  railway 
company  conveying  any  portion  of  its  railway,  with  its  franchises,  that  may 
be  constructed  in  said  Indian  Territory,  shall  be  recorded  in  the  Department 
of  the  Interior,  and  the  record  thereof  shall  be  evidence  and  notice  of  their 
execution,  and  shall  convey  all  rights,  franchises,  and  property  of  said 
company  as  therein  expressed.    [32  Siai.  L.  50.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  897. 

Sec.  21.  [Amendment.]  That  Congress  hereby  reserves  the  right  at  any 
time  to  alter,  amend,  or  repeal  this  Act,  or  any  portion,  thereof.  [32  Stat. 
L.  50,] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  897. 

Sec.  22.  [General  extension  of  privileges  —  extension  of  time.]    That 

any  railway  company  which  has  heretofore  acquired,  or  may  hereafter 
acquire,  under  any  other  Act  of  Congress,  a  railroad  right  of  way  in  Indian 
Territory  may,  in  the  manner  herein  prescribed,  obtain  any  or  all  of  the 
benefits  and  advantages  of  this  Act,  and  in  such  event  shall  become  subject 
to  all  the  requirements  and  responsibilities  imposed  by  this  Act  upon  rail- 
road companies  acquiring  a  right  of  way  hereunder.  And  where  the  time 
for  the  completion  of  a  railroad  in  Indian  Territory  under  any  Act  grant- 
ing a  right  of  way  therefor  has  expired,  or  shall  hereafter  expire,  in  advance 
of  the  construction  of  such  railroad,  or  of  any  part  thereof,  the  Secretary 
of  the  Interior  may,  upon  good  cause  shown,  extend  the  time  for  the  com- 
pletion of  such  railroad,  or  of  any  part  thereof,  for  a  time  not  exceeding  two 
years  from  the  date  of  such  extension.     [32  Stat.  L.  50.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  897. 

Sec.  23.  [Repeals  —  application  of  act.]  That  an  Act  entitled  *  *  An  Act 
to  provide  for  the  acquiring  of  rights  of  way  by  railroad  companies  through 
Indian  reservations,  Indian  lands,  and  Indian  allotments,  and  for  other  pur- 
poses," approved  March  second,  eighteen  hundred  and  ninety-nine,  so  far  as 
it  applies  to  the  Indian  Territory  and  Oklahoma  Territory,  and  all  other 
Acts  or  parts  of  Acts  inconsistent  with  this  Act  are  hereby  repealed :  Pro- 
vided, That  such  repeal  shall  not  affect  any  railroad  company  whose  rail- 
road is  now  actually  being  constructed,  or  any  rights  which  have  already 
accrued  j  but  such  railroads  may  be  completed  and  such  rights  enforced  in 
the  manner  provided  by  the  laws  under  which  such  construction  was  com- 
menced or  under  which  such  rights  accrued :  And  provided  further,  That 
the  provisions  of  this  Act  shall  apply  also  to  the  Osages'  Reservation  and 
other  Indian  reservations  and  allotted  Indian  lands  in  the  Territory  of 
Oklahoma,  and  all  judicial  proceedings  herein  authorized,  may  be  com- 
menced and  prosecuted  in  the  courts  of  said  Oklahoma  Territory  which  may 
now  or  hereafter  exercise  jurisdiction  within  said  reservations  or  allotted 
lands.    [32  Stat  L.  50.] 

See  the  notes  to  section  13  of  this  Act,  supra,  p.  897. 

The  Act  of  March  2,  1899,  ch.  374,  mentioned  in  the  text,  is  given  supra^  p.  893  et  seq. 
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An  Act  Aathorizing  the  Secretary  of  the  Interior  to  grant  right  of  way 
for  pipe  lines  through  Indian  lands. 

[Act  of  March  11, 1904,  ch.  505,  33  Stat  L,  65,] 

[Sec.  1.]  [Bight  of  way  through  Indian  lands  for  pipe  lines.]    That  the 
Secretary  of  the  Interior  is  hereby  authorized  and  empowered  to  grant  a 
right  of  way  in  the  nature  of  an  easement  for  the  construction,  operation, 
and  maintenance  of  pipe  lines  for  the  conveyance  of  oil  and  gas  through  any 
Indian  reservation,  through  any  lands  held  by  an  Indian  tribe  or  nation  in 
the  Indian  Territory,  through  any  lands  reserved  for  an  Indian  agency  or 
Indian  school,  or  for  other  purpose  in  connection  with  the  Indian  service,  or 
through  any  lands  which  have  been  allotted  in  severalty  to  any  individual 
Indian  under  any  law  or  treaty,  but  which  have  not  been  conveyed  to  the 
aUottee  with  full  power  of  alienation,  upon  the  terms  and  conditions  herein 
expressed.   No  such  lines  shall  be  constructed  across  Indian  lands,  as  above 
mentioned,  until  authority  therefor  has  first  been  obtained  from,  and  the 
maps  of  definite  location  of  said  lines  approved  by,  the  Secretary  of  the 
Interior:  Provided,  That  the  construction  of  lateral  lines  from  the  main 
pipe  line  establishing  connection  with  oil  and  gas  wells  on  the  individual 
allotments  of  citizens  may  be  constructed  without  securing  authority  from 
the  Secretary  of  the  Interior  and  without  filing  maps  of  definite  location, 
when  the  consent  of  the  allottee  upon  whose  lands  oil  or  gas  wells  may  be 
located  and  of  all  other  allottees  through  whose  lands  said  lateral  pipe  lines 
may  pass  has  been  obtained  by  the  pipe  line  company ;  Provided  further, 
That  in  case  it  is  desired  to  run  a  pipe  line  under  the  line  of  any  railroad, 
and  satisfactory  arrangements  can  not  be  made  with  the  railroad  company, 
then  the  question  shall  be  referred  to  the  Secretary  of  the  Interior,  who  shall 
prescribe  the  terms  and  conditions  under  which  the  pipe  line  company  shall 
be  permitted  to  lay  its  lines  under  said  railroad.    The  compensation  to  be 
paid  the  tribes  in  their  tribal  capacity  and  the  individual  allottees  for  such 
right  of  way  through  their  lands  shall  be  determined  in  such  manner  as  the 
Secretary  of  the  Interior  may  direct,  and  shall  be  subject  to  his  final 
approval.  And  where  such  lines  are  not  subject  to  State  or  Territorial  taxa- 
tion the  company  or  owner  of  the  line  shall  pay  to  the  Secretary  of  the 
Interior,  for  the  use  and  benefit  of  the  Indians,  such  annual  tax  as  he  may 
designate,  not  exceeding  five  dollars  for  each  ten  miles  of  line  so  constructed 
and  maintained  under  such  rules  and  regulations  as  said  Secretary  may 
prescribe.    But  nothing  herein  contained  shall  be  so  construed  as  to  exempt 
the  owners  of  such  lines  from  the  payment  of  any  tax  that  may  be  lawfully 
assessed  against  them  by  either  State,  Territorial,  or  municipal  authority. 
And  incorporated  cities  and  towns  into  and  through  which  such  pipe  lines 
may  be  constructed  shall  have  the  power  to  regulate  the  manner  of  con- 
struction therein,  and  nothing  herein  contained  shall  be  so  construed  as  to 
deny  the  right  of  municipal  taxation  in  such  towns  and  cities,  and  nothing 
herein  shall  authorize  the  use  of  such  right  of  way  except  for  pipe  line, 
and  then  only  so  far  as  may  be  necessary  for  its  construction,  maintenance, 
and  care :  Provided,  That  the  rights  herein  granted  shall  not  extend  beyond 
a  period  of  twenty  years:    Provided  further.  That  the  Secretary  of  the 
Interior,  at  the  expiration  of  said  twenty  years,  may  extend  the  right  to 
maintain  any  pipe  line  constructed  under  this  Act  for  another  period  not 
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to  exceed  twenty  years  from  the  expiration  of  the  first  right,  upon  such 
terms  and  conditions  as  he  may  deem  proper.    [33  Stai.  L,  65J\ 

Constitutionality. — ^This    section   in    so  und«r  any  law  or  treaty,  but  which  has 

far  as  it  authorizes  the  Secretary  of  the  not  been   conveyed  to   the   allottee  with 

Interior  to  grant  a  right  of  way  in  the  full  power  of  alienation,  is  not  subject  to 

nature  of  an  easement  for  the  construe-  the  ejection  that  it  is  in  violation  of  the 

tion,  operation,  and  maintenance  of  pipe  Fifth  Amendment  to  the  Federal  Conatitu- 

lines  for  the  conveyance  of  oil  and  gas  tion.     Texas    Co.   v.   Henry,    (1912)    34 

through   lands  which  have  been  allotted  Okla.  342,  126  Pac.  224. 
in    severalty    to    any    individual    Indian 

Sec.  2.  [Amendment  or  repeal.]    The  right  to  alter,  amend,  or  repeal 
this  Act  is  expressly  reserved.    [33  Stat.  L,  65.] 


[Sec.  1.]  Grant  of  lands  to  railroads  in  Indian  reservatioxis  for  reser- 
voirs, etc.  —  conveyance  of  lands  —  restriction — land  for  tree  planting 
—  use  of  proceeds.]  •  •  •  That  when,  in  the  judgment  of  the  Secretary 
of  the  Interior,  it  is  necessary  for  any  railway  company  owning  or  operat- 
ing a  line  of  railway  in  any  Indian  reservation  to  acquire  lands  in  such 
Indian  reservation  for  reservoirs,  material,  or  ballast  pits  for  the  construc- 
tion, repair,  and  maintenance  of  its  railway,  or  for  the  purpose  of  planting 
and  growing  thereon  trees  to  protect  its  line  of  railway,  the  said  Secretary 
be,  and  he  is  hereby,  authorized  to  grant  such  lands  to  any  such  railway 
company  under  such  terms  and  conditions  and  such  rules  and  regulations 
as  may  be  prescribed  by  the  said  Secretary. 

That  when  any  railway  company  desiring  to  secure  the  benefits  of  this 
provision  shall  file  with  the  Secretary  of  the  Interior  an  application  describ- 
ing the  lands  which  it  desires  to  purchase,  and  upon  the  payment  of  the 
price  agreed  upon  the  said  Secretary  shall  cause  such  lands  to  be  conveyed 
to  the  railway  company  applying  therefor  upon  such  terms  and  conditions 
as  he  may  deem  proper :  Provided,  That  no  lands  shall  be  acquired  under 
the  terms  of  this  provision  in  greater  quantities  than  forty  acres  for  any 
one  reservoir,  and  one  hundred  and  sixty  acres  for  any  material  or  ballast 
pit,  to  the  extent  of  not  more  than  one  reservoir  and  one  material  or  gravel 
pit  in  any  one  section  of  ten  miles  of  any  such  railway  in  any  Indian  reser- 
vation :  And  provided  further,  That  the  lands  acquired  for  tree  planting 
shall  be  taken  only  at  such  places  along  the  line  of  the  railway  company 
applying  therefor  as  in  the  judgment  of  the  said  Secretary  may  be  neces- 
sary, and  shall  be  taken  in  strips  adjoining  and  parallel  with  the  right  of 
way  of  the  railway  company  taking  the  same,  and  shall  not  exceed  one 
hundred  and  fifty  feet  in  width. 

That  all  moneys  paid  for  such  lands  shall  be  deposited  in  the  Treasury 
of  the  United  States  to  the  credit  of  the  tribe  or  tribes,  and  the  moneys 
received  by  said  Secretary  as  damages  sustained  by  individual  members  of 
the  Indian  tribe,  which  damages  shall  be  ascertained  by  the  Secretary 
of  the  Interior  and  paid  by  the  railway  company  taking  such  lands,  shall 
be  paid  by  said  Secretary  to  the  Indian  or  Indians  sustaining  such  damages. 
[35  Stat.  L.  781.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1909,  ch.  263. 

These  provisions  were  extended  by  the  Act  of  May  6,  1910,  ch.  204,  next  following. 
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An  Act  Oranting  lands  for  reaenroirs^  and  so  forth. 

[Act  of  May  6, 1910,  ch.  204, 36  Siai.  L.  239.] 

[Acqniflition  by  railways  for  reservoirs,  etc.,  of  lands  allotted  to  Indians 
in  severalty.]  That  the  provisions  of  the  Act  entitled  "An  Act  making 
appropriation  for  the  current  and  contingent  expenses  of  the  Indian 
Department,  for  fulfilling  treaty  stipulations  with  various  Indian  tribes, 
and  for  other  purposes,  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  ten,"  approved  March  third,  nineteen  hundred  and  nine, 
which  authorized  the  Secretary  of  the  Interior  to  grant  to  railway  com- 
panies lands  in  Indian  reservations  for  reservoirs,  material  or  ballast  pits, 
or  for  the  purpose  of  planting  and  growing  trees  to  protect  their  lines  of 
railway,  be,  and  the  same  are  hereby,  extended  and  made  applicable  to  any 
lands  which  have  been  allotted  in  severalty  to  any  individual  Indian  under 
any  law  or  treaty,  but  which  have  not  been  conveyed  to  the  allottee  with 
full  power  of  alienation;  that  the  damages  and  compensation  to  be  paid  to 
any  Indian  allottee  shall  be  ascertained  and  fixed  in  such  manner  as  the 
Secretary  of  the  Interior  may  direct  and  shall  be  paid  by  the  railway  com- 
pany to  said  Secretary ;  that  the  damages  and  compensation  paid  to  the  Sec- 
retary of  the  Interior  by  the  railway  company  taking  any  such  land  shall 
be  paid  by  said  Secretary  to  the  allottee  sustaining  such  damages.  [36  Stat. 
L.  349.] 

The  provisions  of  the  Act  of  March  3,  1909,  ch.  263,  mentioned  in  the  text,  are  given 
in  the  section  preceding  this  Act. 


Vm.  mSTBUOTION  OF  INDIANS 

Sec.  2071.  [President  may  employ  instructors  for  Indians.]  The  Presi- 
dent may,  in  every  case  where  he  shall  judge  improvement  in  the  habits 
and  condition  of  such  Indians  practicable,  and  that  the  means  of  instruc- 
tion can  be  introduced  with  their  own  consent,  employ  capable  persons  of 
good  moral  character  to  instruct  them  in  the  mode  of  agriculture  suited  to 
their  situation;  and  for  teaching  their  children  in  reading,  writing,  and 
arithmetic,  and  performing  such  other  duties  as  may  be  enjoined  according 
to  such  instructions  and  rules  as  the  President  may  give  and  prescribe  for 
the  regulation  of  their  conduct,  in  the  discharge  of  their  duties.  A  report 
of  the  proceedings  adopted  in  the  execution  of  this  provision  shall  be 
annually  laid  before  Congress.    [B.  8.] 

Act  of  March  3,  1819,  ch.  85,  3  Stat.  L.  516. 

Compulsory  attendance  at  schooL — This  Purpose  of  Act   of   xSig. — "  This  Act 

section,  considered  in  connection  with  the  avowedly  contemplates  the  preservation  of 

treaty  with  the  Blackfeet  tribe,  has  been  the  Indian  nations  as  an  object  sought  by 

held  to  give  the  United  States  no  right  to  the  Unitdd  States,  and  proposes  to  effect 

the  possession,  custody,  and  care  of  the  this   object  by  civilizing  and  converting 

children  of  such  tribe  nor  the  power  to  them  from  hunters   into   agriculturists.*^^ 

compel  such  children  to  attend  school.    U.  Worcester  v,  Georgia,   (1832)   6  Pet.  615, 

S.  17.  Imoda,   (1881)   4  Mont.  38,  1  Pac.  8  U.  S.   (L.  ed.)  483,  per  Marshall,  C.  J. 
721. 

Sec.  2072.  [When  tribes  may  direct  the  emploTment  of  blacksmiths, 
etc.]  Where  any  of  the  tribes  are,  in  the  opinion  of  the  Secretary  of 
the  Interior,  competent  to  direct  the  employment  of  their  blacksmiths, 
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mechanics,  teachers,  farmers,  or  other  persons  engaged  for  them,  the  direc- 
tion of  such  persons  may  be  given  to  the  proper  authority  of  the  tribe. 

[B.  S.] 

Act  of  June  30,  1834,  ch.  162,  4  Stat.  L.  737. 


Sec.  7.  [Detail  of  Army  officer  for  Indian  education.]  That  the  Secre- 
tary of  War  shall  be  authorized  to  detail  an  officer  of  the  Army,  not  above 
the  rank  of  captain,  for  special  duty  with  reference  to  Indian  education. 
[21  Stat.  L.  35.] 

This  section  is  from  the  Indian  Appropriation  Act  of  June  23,  1879,  ch.  35.  See  also 
the  Act  immediately  foUowing. 


An  Act  to  provide  additional  industrial  training-schools  for  Indian  youth, 
and  authorizing  the  use  of  unoccupied  military  barracks  for  such 
purposes. 

[Act  of  July  31,  1882,  ch.  363,  22  Stat.  L.  181.] 

[Barracks  for  Indian  training-schools — money  appropriated  for  edu- 
cation among  Indians  may  be  expended  there.]  That  the  Secretary  of 
War  be,  and  he  is  hereby,  authorized  to  set  aside,  for  use  in  the  establish- 
ment of  normal  and  industrial  training-schools  for  Indian  youth  from  the 
nomadic  tribes  having  educational  treaty  claims  upon  the  United  States, 
any  vacant  posts  or  barracks,  so  long  as  they  may  not  be  required  for  mili- 
tary occupation,  and  to  detail  one  or  more  officers  of  the  Army  for  duty 
in  connection  with  Indian  education,  under  the  direction  of  the  Secretary 
of  the  Interior,  at  each  such  school  so  established :  Provided,  That  moneys 
appropriated  or  to  be  appropriated  for  general  purposes  of  education 
among  the  Indians  may  be  expended,  under  the  direction  of  the  Secretary 
of  the  Interior,  for  the  education  of  Indian  youth  at  such  posts,  institu- 
tions, and  schools  as  he  may  consider  advantageous,  or  as  Congress  from 
time  to  time  may  authorize  and  provide.     [22  Stat.  L.  181.] 

This  Act  superseded  R.  S.  sec.  2099,  noted  under  R.  S.  sec  2098,  aujua,  p.  775. 

The  provision  in  the  preceding  section  7  of  the  text,  that  a  detailed  officer  shall  not 
be  above  the  rank  of  captain,  would  seem  to  qualify  the  above  provision  also.  See  as 
to  construction  of  statutes  in  pari  materia,  article  on  '*  Statutes  and  Statutory  Con- 
struction," vol.  1,  p.  84. 


Sec.  9.  [Indian  agents  to  submit  cemras  in  annual  reports.]  That  here- 
after each  Indian  agent  be  required,  in  his  annual  report,  to  submit  a  census 
of  the  Indians  at  his  agency  or  upon  the  reservation  under  his  charge,  the 
number  of  males  above  eighteen  years  of  age,  the  number  of  females  above 
fourteen  years  of  age,  the  number  of  school  children  between  the  ages  of 
six  and  sixteen  years,  the  number  of  school-houses  at  his  agency,  the  number 
of  schools  in  operation  and  the  attendance  at  each,  and  the  names  of  teachers 
employed  and  salaries  paid  such  teachers.     [23  Stat.  L.  98.] 

This  is  from  the  Indian  Appropriation  Act  of  July  4,  1884,  ch.  180. 
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[Sec.  1.]  [Annual  report  bf  expenditure  of  education  fund.]  For  sup- 
port of  schools.  •  ♦  ♦  That  the  Secrcrtaxy  of  the  Interior  shall  report 
annually,  on  or  before  the  first  Monday  of  December  off  each  year,  in 
what  manner  and  for  what  purposes  the  general  education  fund  for  the  pre- 
ceding fiscal  year  has  been  expended;  and  said  report  shall  embrace  the 
number  and  kind  of  school-houses  erected,  and  their  cost,  as  well  as  cost  of 
repairs,  names  of  every  teacher  employed,  and  compensation  allowed,  the 
location  of  each  school,  and  the  average  attendance  at  each  school ;  •  •  ♦ 
[24  Stat  i.  465.] 

This  is  from  the  Indian  Appropriaticm  Act  of  March  2,  1887,  ch.  320.  Similar 
provisions  were  contained  in  prior  Appropriation  Acts. 


Sec.  10.  [Superintendent  of  Indian  schools  —  appointment  —  duties*] 

*  *  *  That  there  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  person  of  knowledge  and  experience  in 
the  management,  training,  and  practical  education  of  children,  to  be  Super- 
intendent of  Indian  Schools,  whose  duty  it  shall  be  to  visit  and  inspect  the 
schools  in  which  Indians  are  taught  in  whole  or  in  part  from  appropriations 
from  the  United  States  Treasury,  and  report  to  the  Commissioner  of  Indian 
Affairs  what,  in  his  judgment,  are  the  defects,  if  any,  in  any  of  them,  in 
system,  in  administration,  or  in  means  for  the  most  effective  advancement 
of  the  pupils  therein  toward  civilization  and  self-support,  and  what  changes 
are  needed  to  remedy  such  defects  as  may  exist,  and  to  perform  such  other 
duties  in  connection  with  Indian  schools  as  may  be  prescribed  by  the  Secre- 
tary of  the  Interior.    ♦    ♦    ♦     [^5  Stat  L.  1003.] 

This  section  is  from  the  Indian  Appropriation  Act  of  March  2,  1889,  ch.  412. 

This  Act  fixes  no  salary,  and  current  appropriations  are  merely  for  the  support  of 
Indian  schools;  see  the  Act  of  Aug.  1,  1914,  ch.  222,  38  Stat.  L.  584.  Superintendents 
of  schools  may  act  as  Indian  agents  by  order  of  the  commissioner  of  Indian  affairs 
with  the  approval  of  the  Secretary  of  the  Interior;  see  the  Act  of  March  1,  1907, 
ch.  2285,  I  1,  aupra,  p.  850. 

The  concluding  part  of  the  section  given  in  the  text  expressly  repealed  section  8  of 
the  Act  of  June  29,  1888,  ch.  503,  25  Stat.  L.  238,  which  read  as  follows:  "That  there 
shall  be  appointed  by-  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
a  person  of  knowledge  and  experience  in  the  management,  training,  and  practical  edu- 
cation of  children,  to  be  superintendent  of  Indian  schools,  who  shall',  from  time  to  time, 
and  as  often  as  the  nature  of  his  duties  will  permit,  visit  the  schools  where  Indians 
are  taught,  in  whole  or  in  part,  by  appropriations  from  the  United  States  Treasury, 
and  shall,  from  time  to  time,  report  to  the  Secretary  of  the  Interior,  what,  in  his 
judgment,  are  the  defects,  if  any,  in  any  of  them  in  system,  in  administration,  or  in 
means  for  the  most  effective  advancement  of  the  children  in  them  toward  civilization 
and  self-support;  and  what  changes  are  needed  to  remedy  such  defects  as  may  exist; 
and  shall,  subject  to  the  approval  of  the  Secretary  of  the  Interior,  employ  and  dis- 
charge superintendents,  teachers,  and  any  other  person  connected  with  schools  wholly 
supported  by  the  Government,  and  with  like  approval  make  such  rules  and  regulations 
for  the  conduct  of  such  schools  as  in  his  judgment  their  good  may  require.  The  Secre- 
tary of  the  Interior  shall  cause  to  be  detailed  from  the  employees  of  his  Department 
such  assistants  and  shall  furnish  such  facilities  as  shall  be  necessary  to  carry  out 
the  foregoing  provisions  respecting  said  Indian  schools." 

Not  to  affect  existing  appointments. —  1888,  became  operative,  without  an  order 

This  section  had  no  effect  on  existing  ap-  of  the  Secretary,  of  the  Interior  of  that 

pointmente,   and   the    incumbents   of    the  date,   and   sucli    incumbents   having   ren- 

varlous  positions  connected  with  the  In-  dered  service  since  the  beginning  of  the 

dian  schools,  supported  and  controlled  by  current  fiscal  year  should  be  paid  accord- 

the    government,    were    lawfully    in    the  ingly.      (1889)    19  Op.  Atty.-Gen.  252. 
public  service  after  the  Act  of  June  20, 
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[Rules  to  seonre  attendaaoe  at  tohools.]  •  •  •  That  hereafter  the 
Commissioner  of  Indian  Affairs,  subject  to  the  direction  of  the  Secretary  of 
the  Interior,  is  hereby  authorized  and  directed  to  make  and  enforce  by 
proper  means  such  rules  and  regulations  as  will  secure  the  attendance 
of  Indian  children  of  suitable  age  and  health  at  schools  established  and 
maintained  for  their  benefit.    [27  Stat  L.  143.] 

This  is  from  the  Indian  Appropriation  Act  of  Juiy  13,  1892,  ch.  164. 

The  same  provision  without  the  word  "  hereafter "  appears  in  the  Indian  Appro- 
priation Act  of  March  3,  1891,  ch.  543,  26  Stat.  L.  1014.  The  introduction  of  the 
"  hereafter  "  in  the  provision  ^iven  in  the  text  determines  its  character  as  general  and 
permanent  legislation.    CompHera'  note,  t  8upp.  R.  8.  55. 


[Sec.  1.]  [Bations,  etc.,  may  be  withheld  for  nonattendanoe  at  school 
—  subsistence  withheld  to  be  credited  to  tribe.]  *  •  •  The  Secretary 
of  the  Interior  may  in  his  discretion,  establish  such  regulations  as  will 
prevent  the  issuing  of  rations  or  the  furnishing  of  subsistence  either  in 
money  or  in  kind  to  the  head  of  any  Indian  family  for  [or]  on  account  of 
any  Indian  child  or  children  between  the  ages  of  eight  and  twenty-one 
years  who  shall  not  have  attended  school  during  the  preceding  year  in 
accordance  with  such  regulations.  This  provision  shall  not  apply  to  reser- 
vations or  part  of  reservations  where  sufficient  school  facilities  have  not 
been  furnished  nor  until  full  notice  of  such  regulations  shall  have  been 
given  to  the  Indians  to  be  affected  thereby.  The  amount  and  value  of  sub- 
sistence so  withheld  shall  be  credited  to  the  tribe  or  tribes  from  whom  the 
same  is  withheld,  to  be  issued  and  paid  when  in  the  judgment  of  the  Secre- 
tary of  the  Interior  they  shall  have  fully  complied  with  such  regulations. 
•  •  •  Hereafter  the  Secretary  of  the  Interior  may  in  his  discretion  with- 
hold rations,  clothing  and  other  annuities  from  Indian  parents  or  guardians 
who  refuse  or  neglect  to  send  and  keep  their  children  of  proper  school  age 
in  some  school  a  reasonable  portion  of  each  year.    [27  Stat.  L.  628,  635.] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1893,  ch.  209. 
Somewhat  similar  provisions  were  made  by  the  Act  of  June  80,  1913,  ch.  4,  |  18, 
infra,  p.  912. 

Attendance  at  schools  outside  reserva-  construed  in  connection  with  the  Act  of 

tion.— Attendance  of  children  at  schools  March  2,  1895,  ch.  188,  infra,  p.  909.  In  rm 

not  within  the  limits  of  the  reservation  Lelah-puc-ka-chee,  98  Fed.  429. 
cannot  be  compelled   under  this  section 


[Sec.  1.]  [Equal  education  to  those  taking  lands  in  severalty.]   •   •   • 

That  hereafter  in  the  expenditure  of  money  appropriated  for  any  of  the 
purposes  of  education  of  Indian  children,  those  children  of  Indians  who 
have  taken  or  may  hereafter  take  lands  in  severalty  under  any  existing  law 
shall  not,  by  reason  thereof,  be  excluded  from  the  benefits  of  such 
appropriation.     [28  Stat.  L.  311.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  15,  1894,  ch.  290.  The  same  pro- 
vision, including  the  word  ^"hereafter,"  appears  in  the  Indian  Appropriation  Act  of 
July  13,  1892,  ch.  164,  27  Stat.  L.  143,  and  without  the  word  '^hereafter"  in  the 
Indian  Appropriation  Act  of  March  3,  1893,  ch.  209,  27  Stat.  L.  638.  The  word  "  here- 
after "  in  the  provision  given  in  the  text  determines  its  character  as  general  and  per- 
manent legislation.    Compilers*  note,  2  Bv/pp.  R,  B.  SS. 
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[Sbc.  1.]  [Oonsent  of  parent  to  send  child  ont  of  State,  etc.]  That 
hereafter  no  Indian  child  shall  be  sent  from  any  Indian  reservation  to  a 
school  beyond  the  State  or  Territory  in  which  said  reservation  is  situated 
without  the  voluntary  consent  of  the  father  or  mother  of  such  child  if  either 
of  them  are  living,  and  if  neither  of  them  are  living  without  the  voluntary 
consent  of  the  next  of  kin  of  such  child.  Such  consent  shall  be  made  before 
the  agent  of  the  reservation,  and  he  shall  send  to  the  Commissioner  of 
Indian  Affairs  his  certificate  that  such  consent  has  been  voluntarily  given 
before  such  child  shall  be  removed  from  such  reservation.  And  it  shall  be 
unlawful  for  any  Indian  agent  or  other  employee  of  the  Government  to 
induce,  or  seek  to  induce,  by  withholding  rations  or  by  other  improper 
means,  the  parents  or  next  of  kin  of  any  Indian  to  consent  to  the  removal 
of  any  Indian  child  beyond  the  limits  of  any  reservation.    [28  Stai.  L.  906.] 

This  is  from  the  Indian  Appropriation  Act  of  March  2,  1895,  ch.  188.  S«e  further 
provision  in  the  next  paragraph  of  the  teact. 

The  same  proyision  without  the  word  "hereafter"  appears  in  the  Indian  Appro- 
priation Act  of  Aug.  15,  1894,  ch.  290,  ft  11,  28  Stat  L.  813.  The  addition  of  the  word 
"  hereafter  "  indicates  an  intention  to  make  the  provision  permanent.  OompUers*  note, 
2  8upp,  R.  B.  428. 

Attendance  at  school  outside  reaenra-  proper  and  keep  them  at  the  Indian  train- 

tion. — ''The    agent    and    school    superin-  ing   school,  without  the  consent  of  the 

tendent  at  the  Tama  county  reservation  parents  or  those  who  may  stand  in  that 

cannot  by  force  or  compulsion  take  the  relation  to  them."     /•  rt  Lelah-puc-k*- 

Indian    children    from    the    reservation  chee,  98  Fed.  429. 


[Sec.  1.]  [Written  consent  of  parent  to  take  pupil  to  another  State.] 

That  hereafter  no  Indian  child  shall  be  taken  from  any  school  in  any  State 
or  Territory  to  a  school  in  any  other  State  against  its  will  or  without  the 
written  consent  of  its  parents.    [29  Siat.  L.  348.] 

This  is  from  the  Indian  Appropriation  Act  of  June  10,  1896,  ch.  398.  As  to  the 
effect  of  the  word  **  hereafter,''  see  the  note  to  the  preceding  paragraph  of  the  text. 

The  Indian  Appropriation  Act  of  March  3,  1909,  ch.  263,  35  Stat.  L.  783,  provided: 
"  That  no  Indian  pupil  under  the  age  of  fourteen  vears  shall  be  transported  at  Govern- 
ment expense  to  any  Indian  school  bevond  the  limits  of  the  State  or  l%rritory  in  which 
the  parents  of  such  child  reside  or  of  the  adjoining  State  or  Territory. 


[Seo.  1.]  [No  appropriation  hereafter  for  seotarian  schools.]    •    •    • 

And  it  is  hereby  declared  to  be  the  settled  policy  of  the  Qovernment  to 
hereafter  make  no  appropriation  whatever  for  education  in  any  sectarian 
school:     [30  Stat  L.  79.] 

Thie  and  the  following  paragraph  of  the  text  are  from  the  Indian  Appropriation  Act 
of  June  7,  1897,  ch.  3.  Provisions  similar  to  those  of  the  text  appear  in  the  Indian 
Appropriation  Act  of  June  10,  1896,  ch.  398,  29  Stat.  L.  345. 

The  provisions  of  the  text  would  seem  to  supersede  tha4;  part  of  the  Act  of  June  29, 
188S,  ch.  503,  §  10,  25  Stat.  L.  239,  reading  as  follows:  ''Sec.  10.  That  at  day  or 
industrial  schools  sustained  wholly  or  in  part  by  appropriations  contained  in  this  Act, 
and  at  which  schools  church  organizations  are  assisting  in  the  educational  work,  the 
christian  bible  may  be  taught  in  the  native  language  of  the  Indians,  if  in  the  judgment 
of  the  persons  in  charge  of  the  schools  it  may  be  deemed  conducive  to  the  moral  wel- 
fare and  instruction  of  the  pupils  in  such  schools;"  as  well  as  a  provision  of  the  Act  of 
March  2,  1895,  ch.  188,  28  Stat.  L.  904,  that  "  the  Gk>vemment  ahaU,  as  earlv  as  prac- 
ticable, make  provision  for  the  education  of  Indian  children  in  Qovernment  schools.'' 
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The  declaration  of  policy  that  the  gov-  Stat.  L.  636,  637,  or  to  expenditures  of 
ernment  shall  make  '*  no  appropriation  tlie  income  of  the  trust  fund  set  apart  by- 
whatever  for  education  in  any  sectarian  the  Act  of  March  2,  1889,  25  Stat.  L.  888, 
school/'  contained  in  the  various  Indian  894,  895,  eh.  405,  S  17,  for  the  use  of  the 
Appropriation  Acts,  has  reference  only  Sioux-  Nation,  in  part  consideration  of 
to  gratuitous  appropriations  of  public  cessions  of  lands  to  the  United  States, 
moneys,  and  has  no  application  to  appro-  Quick  Bear  i?.  Leupp,  ( 1907 )  30  App-  Cas. 
priations  made  to  fumil  obligations  under  (D.  C.)  161,  affirmed  (1908)  210  U.  S. 
the   Sioux   treaty  of   April   29,   1868,    15  50,  28  S.  Ct.  690,  52  U.  S.  (L.  ed.)  954. 

[Indians  to  be  employed  as  assistant  matrons,  farmers,  etc.]    *    *    * 

That  hereafter  the  Commissioiier  of  Indian  Affairs  shall  employ  Indian 
girls  as  assistant  matrons  and  Indian  boys  as  farmers  and  industrial 
teachers. in  all  Indian  schools  when  it  is  practicable  to  do  so.  [30  Stat, 
L.  83,] 

See  the  note  to  preceding  paragraph  of  the  text. 

The  same  provision  without  the  word  "  hereafter  "  appears  in  Indian  Appropriation 
Acts  of  March  2,  1895,  ch.  188,  28  Stat.  L.  906,  and  June  10,  1896.  ch.  398,  29  Stat.  L. 
348.  The  use  of  the  word  "  hereafter  **  indicates  a  purpose  to  make  the  provision  per- 
manent.   Compilers  note,  2  8upp.  R.  8.  629. 

See  also  article  on  "  Statutes  and  Statutory  Construction,"  vol.  1,  p.  14. 


[Seo,  1.]  [White  children  in  Indian  schools.]  •  •  •  That  hereafter 
white  children  may,  under  rules  prescribed  by  the  Commissioner  of  Indian 
Affairs,  be  admitted  to  Indian  boarding  schools  on  the  payment  of  tuition 
fees  at  a  rate  to  be  fixed  in  said  rules :  Provided  further,  That  all  tuition 
fees  paid  for  white  children  so  enrolled  shall  be  deposited  in  the  United 
States  Treasury  to  reimburse  the  fund  out  of  which  the  school  is  supported. 
[35  Stat.  L.  783,] 

This  is  from  the  Indian  Appropriation  Act  of  March  3,  1903^  ch.  263. 
See  further  the  Act  of  March  1,  1907,  ch.  2285,  §  1,  infra,  p.  911. 


[Sbc.  1.]  [Discontinuance  of  schools,  etc.]  •  •  •  That  the  Commis- 
sioner of  Indian  Affairs,  may,  when  in  his  judgment  the  good  of  the  service 
will  be  promoted  thereby,  suspend  or  discontinue  any  reservation  Indian 
school,  and,  with  the  approval  of  the  Secretary  of  the  Interior,  may  sell 
any  reservation  school  building  or  plant,  that  is  no  longer  desirable  as  an 
Indian  school  upon  any  reservation  and  invest  the  proceeds  in  other  school 
buildings  and  plants,  as  the  needs  of  the  service  may  demand,  under  such 
rules  and  regulations  as  he  may,  with  the  approval  of  the  Secretary  of  the 
Interior  prescribe.     [33  Stat.  L.  211.] 

This  is  from  the  Indian  Appropriation  Act  of  April  21,  1904,  ch.  1402. 


[Sec.  1.]  [Rations  to  mission  schools  on  Indian  reservations.]    •    •    • 

Mission  schools  on  an  Indian  reservation  may,  under  rules  and  regulations 
prescribed  by  the  Commissioner  of  Indian  Affairs,  receive  for  such  Indian 
children  duly  enrolled  therein,  the  rations  of  food  and  clothing  to  which 
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said  children  would  be  entitled  under  treaty  stipulations  if  such  children 
were  living  with  their  parents.    [34  Stat.  L.  326.] 

This  is  from  the  Indian  Appropriation  Act  of  June  21,  1906,  ch.  3504. 


[Sec.  1.]  [Admission  of  white  children  to  Indian  schools  —  tuition  fees 
—  deposit  of  fees.]  ♦  ♦  ♦  That  hereafter  white  children  may,  under 
rules  and  regulations  prescribed  by  the  Commissioner  of  Indian  Affairs, 
be  admitted  to  any  Indian  day  school:  Provided,  That  the  tuition  fees 
charged  for  such  children  shall  in  no  case  exceed  the  tuition  fees  allowed 
or  charged  by  the  State  or  county  in  which  such  school  is  situated  for  the 
children  admitted  in  the  common  schools  of  such  State  or  county :  And  pro- 
vided further,  That  all  tuition  fees  paid  for  white  children  enrolled  in 
Indian  day  schools  shall  be  deposited  in  the  United  States  Treasury  to 
reimburse  the  funds  out  of  which  the  schools  last  mentioned  are  maintained. 
[34  Stat.  L.  1018.] 

This  is  from  the  Indian  Appropriation  Act  of  March  1,  1907,  ch.  22S5. 
See  further  the  Act  of  31arch  3,  1903,  ch.  263,  {  1,  9upra,  p.  910. 


[Sec.  1.]  [Appropriations  —  expenditure  of  —  limitation  per  capita.] 

•  *  *  That  all  expenditure  of  money  herein  or  hereafter  appropriated 
for  school  purposes  among  the  Indians,  shall  be  at  all  times  under  the  super- 
vision and  direction  of  the  Commissioner  of  Indian  Affairs,  and  in  all 
respects  in  conformity  with  such  conditions,  rules,  and  regulations  as  to  the 
conduct  and  methods  of  instruction  and  expenditure  of  money  as  may  be 
from  time  to  time  prescribed  by  him,  subject  to  the  supervision  of  the  Secre- 
tary of  the  Interior:  Provided,  That,  except  for  pay  of  superintendents, 
not  more  than  one  hundred  and  sixty-seven  dollars  shall  be  expended  for 
the  annual  support  and  education  of  any  one  pupil  in  any  school  herein 
specifically  provided  for,  except  when,  by  reason  of  epidemic,  accident,  or 
other  suiBcient  cause,  the  attendance  is  so  reduced  or  cost  of  maintenance 
so  high  that  a  larger  expenditure  is  absolutely  necessary,  when  the  Com- 
missioner of  Indian  Affairs,  with  the  approval  of  the  Secretary  of  the 
Interior,  may  allow  a  larger  per  capita  expenditure:  Provided  further, 
That  the  total  amount  appropriated  for  the  support  of  such  school  shall 
not  be  exceeded :  Provided  further,  That  the  number  of  pupils  in  any  school 
entitled  to  the  per  capita  allowance  hereby  provided  for  shall  be  deter- 
mined by  taking  the  average  enrollment  for  the  entire  fiscal  year  and  not 
any  fractional  part  thereof.     [35  Stat.  L.  72.] 

This  is  from  the  Indian  Appropriation  Act  of  April  30,  1908,  ch.  153. 

The  appropriations  for  Indian  schools  contain  varying  provisions  from  year  to  year. 
The  current  appropriations  were  made  by  the  Act  of  Aug.  1,  1914,  ch.  222,  §  1,  38  Stat. 
L.  584,  which  provided^  as  did  similar  Acts  for  previous  years,  "  That  no  part  of 
this  appropriation,  or  any  other  appropriation  provided  for  herein,  except  appro- 
priations made  pursuant  to  treaties,  shall  be  used  to  educate  children  of  less  than 
one-fourth  Indian  blood  whose  parents  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  live  and  where  there  are  adequate  free  school  facilities  provided 
and  the  facilities  of  the  Indian  schools  are  needed  for  pupils  of  more  than  one-fourth 
Indian  blood." 
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[Sec.  1.]  [Seport  of  expenditoros  at  sohools,  «te.]  •  •  •  For  con- 
struction, lease,  purchase,  repairs,  and  improyements  of  school  and  agency 
buildings,  and  for  sewerage,  water  supply,  and  lighting  plants,  and  for  pur- 
chase of  school  sites,  four  hundred  and  twenty-five  thousand  dollars :  Pro- 
vided, That  the  Secretary  of  the  Interior  shall  report  annually  to  Congress 
the  amount  expended  at  each  school  and  agency  for  the  purposes  herein 
authorized :    [36  Stat.  L,  1060.] 

This  and  the  following  paragraph  of  the  text  are  from  the  Indian  Appropriation 
Act  of  March  Z,  1911,  ch.  210. 

[Beports  of  expenditures  for  agrioultural  experiments.]    *    *    *    To 

conduct  experiments  on  Indian  school  or  agency  farms  designed  to  test  the 
possibilities  of  soil  and  climate  in  the  cultivation  of  trees,  grains,  vegetables, 
and  fruits,  for  the  purposes  of  preserving  living  and  growing  timber  on 
Indian  reservations  and  allotments,  and  to  advise  the  Indians  as  to  the 
proper  care  of  forests :  •  •  •  Provided  stUl  further,  That  hereafter  the 
Secretary  of  the  Interior  shall  transmit  to  Congress  annually  on  the  first 
Monday  in  December  a  cost  account  for  the  preceding  fiscal  year  relating 
to  the  use  of  appropriations  made  for  the  purposes  herein  provided  for. 
[36  Stat.  L.  1060.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


[Seo.  1.]  [Educational  leaves  to  employees  of  Indian  schools.]    •   •   • 

That  hereafter  employees  of  Indian  schools  may  be  allowed,  in  addition  to 
annual  leave,  educational  leave  not  to  exceed  fifteen  days  per  calendar  year 
for  attendance  at  educational  gatherings,  conventions,  institutions,  or  train- 
ing schools,  if  the  interests  of  the  service  require,  4nd  under  such  regula- 
tions as  the  Secretary  of  the  Interior  may  prescribe,  and  no  additional 
salary  or  expense  on  account  of  this  leave  of  absence  shall  be  incurred. 
[37  Stat.  L.  519.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  24,  1912,  ch.  388. 


Sec.  18.  [Osage  Indians  —  payments  to  be  withheld  if  children  not' 
placed  in  school.]  •  •  •  That  hereafter  the  Commissioner  of  Indian 
Affairs  is  authorized  in  his  discretion  to  withhold  any  annuities  or  other 
payments  due  to  Osage  Indian  minors,  above  six  years  of  age,  whose  parents 
fail,  neglect,  or  refuse  to  place  such  minors  in  some  established  school  for  a 
reasonable  portion  of  each  year  and  to  keep  such  children  in  regular  attend- 
ance thereof.  The  Commissioner  of  Indian  Affairs  is  authorized  to  make 
such  rules  and  regulations  as  may  be  necessary  to  put  this  provision  into 
force  and  effect.     [36  Stat.  L.  96.] 

This  is  from  the  Indian  Appropriation  Act  of  June  30,  1913,  ch.  4. 
See  further  the  Act  of  March  3,  1893,  ch.  209,  ft  1,  supra,  p.  908. 
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IX.  TRAFFIC  IN  INTOXIOATlNa  UQUO&S 

Sec.  2139.  [Penalty  for  selling  intoxicating  liquors  in  Indian  country 
—  complaints,  where  and  how  made.]  No  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  or  liquors  of  whatever  kind  shall  be  introduced,  under 
any  pretense,  into  the  Indian  country.  Every  person  who  sells,  exchanges, 
gives,  barters,  or  disposes  of  any  ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquors  of  any  kind  to  any  Indian  under  charge  of  any  Indian  superin- 
tendent or  agent,  or  introduces  or  attempts  to  introduce  any  ardent  spirits, 
ale,  wine,  beer,  or  intoxicating  liquor  of  any  kind  into  the  Indian  country 
shall  be  punished  by  imprisonment  for  not  more  than  two  years,  and  by 
fine  of  not  more  than  three  hundred  dollars  for  each  offense.  But  it  shall 
be  a  sufficient  defense  to  any  charge  of  introducing  or  attempting  to  intro- 
duce ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquors  into  the  Indian 
country  that  the  acts  charged  were  done  under  authority  in  writing  from 
the  War  Department,  or  any  officer  duly  authorized  thereunto  by  the  War 
Department.  All  complaints  for  the  arrest  of  any  person  or  persons  made 
for  violation  of  any  of  the  provisions  of  this  act  shall  be  made  in  the  county 
where  the  offense  shall  have  been  committed,  or  if  committed  upon  or  within 
any  reservation  not  included  in  any  county,  then  in  any  county  adjoining 
such  reservation,  and,  if  in  the  Indian  Territory,  before  the  United  States 
court  commissioner,  or  commissioner  of  the  circuit  court  of  the  United 
States  residing  nearest  the  place  where  the  offense  was  committed,  who  is 
not  for  any  reason  disqualified ;  but  in  all  cases  such  arrests  shall  be  made 
before  any  United  States  court  commissioner  residing  in  such  adjoining 
county,  or  before  any  magistrate  or  judicial  officer  authorized  by  the  laws 
of  the  State  in  which  such  reservation  is  located  to  issue  warrants  for  the 
arrest  and  examination  of  offenders  by  section  ten  hundred  and  fourteen 
of  the  Revised  Statutes  of  the  United  States.  And  all  persons  so  arrested 
shall,  unless  discharged  upon  examination,  be  held  to  answer  and  stand 
trial  before  the  court  of  the  United  States  having  jurisdiction  of  the  offense. 
[«.«.]•  . 

R.  S.  sec.  2139,  as  originaU^  enacted,  read  as  follows: 

"Sec.  2139.  No  ardent  spirits  shall  be  introduced,  under  any  pretense,  into  the 
Indian  country.  Every  person,  except  an  Indian,. in  the  Indian  country,  who  sells, 
exchanges,  gives,  barters,  or  disposes  of  any  spirituous  liquors  or  wine  to  any  Indian 
under  the  charge  of  any  Indian  superintendent  or  agent,  or  introduces  or  attempts  to 
introduce  any  spirituous  liquor  or  wine  into  the  Indian  country,  shall  be  punishable 
by  imprisonment  for  not  more  than  two  years,  and  by  a  fine  of  not  more  than  three 
hundred  dollars.  But  it  shall  be  a  sufficient  defense  to  any  charge  of  introducing  or 
attempting  to  introduce  liquor  into  the  Indian  country,  that  the  acts  charged  were 
done  by  order  of  or  under  authority  from  the  War  Department,  or  any  officer  duly 
authorized  thereunto  by  the  War  Department."  Act  of  July  9,  1832,  ch.  174,  4  Stat:  L.. 
564;  Act  of  March  15,  1864,  ch.  33,  13  Stat.  L.  29.  '  ;    . 

It  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  244,  which  stmck  out 
of  the  second  sentence  the  words  "  except  an  Indian,  in  the  Indian  country."  i". 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of- July  23,  1892,  ^h. 
234,  27  Stat.  L.  260. 

.  Part  of  this  Act  is  substantially  repeated  in  the  first  section  of  the  Act  of  Jan.  30, 
1897,  ch.  109,  set  forth  infra,  p.  919.  See  also  the  note  to  the  second  section  of  thet 
last-mentioned  Act  infra,  p.  923. 

For  R.  S.  sec.  1014  mentioned  in  the  text  see  the  title  Cjiiminal  Law. 

See  R.  S.  sec.  2087  supra,  p.  772. 

To  what  Indians  applicable. —  This  sec-  of  an  Indian  agent.     Therefore,  the  fact! 

tion  is  applicable  to  all  Indians  who  are,  that   an   Indian   has   taken   the   oath   of 

in  any  degree,  under  the  control  or  charge  allegiance,  has  become  an  elector  of  the ' 
3  F.  S.  A.—  30 
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state  and  the  United  States,  and  is  living 
upon  land  allotted  to  him,  does  not  take 
him  out  of  the  inhibition  contained- in 
this  section,  provided  he  is  still  under  the 
supervisiop  or  control  of  the  Indian  agent. 
Renfrow  v.  U.  S.,  (1895)  3  Okla.  161,  41 
Pac.  88. 

Actual  charge  and  immediate  personal 
•Uperintendence  over  the  individual  Indian 
by  the  agent,  at  the  time  the  liquor  is 
sold,  are  not  essential,  provided  the  tribe 
to  which  the  Indian  belongs  is  reffularly 
under  the  charge  of  the  agent.  U.  S.  v, 
Flynn,  1  Dill.  451,  (1870)  25  Fed.  Cas. 
No.  15,124. 

In  U.  S.  V.  Osborn,  (1880)  2  Fed.  58, 
it  was  held  that  an  Indian  who  had  aban- 
doned his  nomadic  life  or  tribal  relations, 
and  adopted  the  habits  and  manners  of 
civilized  people,  did  not  thereby  become  a 
citizen  of  tne  United  States,  and  was 
within  the  purview  of  this  section. 

An  Indian  who  enlists  in  the  United 
States  army  is  only  partially  removed 
from  the  charge  of  the  officers  of  Indian 
^  affairs  and  is  within  the  purview  of  this 
^section.  U.  S.  v.  Hurshman,  (1892)  53 
Fed.  543. 
'  An  Indian  wlio  separated  from  his  tribe 
^  before  the  government  took  cognizance  of 
it  as  such  by  treaty  or  otherwise,  and  does 
not  return  thereto,  or  claim  or  enjoy  at 
the  hands  of  the  government  any  right  or 
pijivilege  as  a  member  of  such  tribe,  is  not 
under  the  charge  of  an  agent,  within  the 
meaning  of  this  section.  But  where  he 
does  return  and  claims  the  privilege  of 
the  reservation,  he  is  thereby  under  the 
charge  of  the  agent,  and  cannot  there- 
after, by  absenting  himself,  dissolve  his 
tribal  relation  or  cease  to  be  under  the 
charge  of.  the  agent  within  the  meaning 
of  this  section.  U.  S.  v.  Earl,  (1883)  17 
Fed.    75. 

''Indian  country." — It  is  settled  law 
that  when  the  Indian  title  to  lands  is 
extinj^ished,  such  lands  are  no  longer 
"Indian  country,"  that  thereafter  the 
general  statute  prohibiting  introduction 
of  intoxicants  into  the  "  Indian  country  " 
no  longer  proprio  vigore  applies  to  such 
lands,  and  that  if  the  treaties  or  statutes 
by  virtue  of  which  the  Indian  title  to 
such  lands  is  extinguished  do  not  prohibit 
introduction  of  intoxicants  thereoji,  or  do 
not  continue  the  application  of  the  gen- 
eral statute,  it  is  lawful  to  introduce  in- 
toxicants there.  U.  S.  v.  Twelve  Bottles 
of  Whiskey,  (D.  C.  Mont.  1912)  201  Fed. 
191. 

The  criterion  to  determine  what  is  "  In- 
dian country"  is  that  all  the  country 
which  was  declared  to  be  Indian  country 
by  the  Act  of  June  30,  1834,  ch.  161,  4 
Stat.  729,  remains  Indian  country  as  long 
as  the  Indians  retain  their  original  title, 
and  in  the  absence  of  a  different  provision 
by  treaty  or  by  Act  of  Congress  ceases  to 
be  Indian  country  whenever  that  title  is 
extinguished.    Evans  v.  Victor,  (C.  C.  A. 


8th  Cir.  1913)  204  Fed.  301,  122  C.  G.  A 
531. 

The  words  "  Indian  country,"  as  used  in 
this  section,  do  not,  standing  alone,  em- 
brace territory  in  which,  at  the  time  the 
Indian  title  had  been  extinguished,  and 
over  which,  with  its  inhabitants,  the 
jurisdiction  of  the  state  for  all  purposes 
of  government  is  full  and  complete.  Dick 
V.  U.  S.,  (1908)  208  U.  S.  340,  28  S.  Ct, 
399,  52  U.  e.  (L.  ed.)   520. 

VUlagea  upon  Indian  reaervations  within 
a  state  over  which  the  laws  of  such  state 
have  been  extended  by  Act  of  Congress 
cannot  be  considered  Indian  country 
within  the  meaning  of  this  section.  Ben- 
son V.  U.  S.,  (1890)  44  Fed.  178. 

Mining  claims  within  a  reservation,  the 
location  of  which  was  authorized  by  an 
Act  of  Congress,  are  not  Indian  country 
within  the  meaning  of  this  section.  U.  S. 
i;.  Four  Bottles  Sour-Mash  Whiskey, 
(1898)  90  Fed.  720. 

Alaska  is  Indian  country  within  the 
meaning  of  this  section.  In  re  Carr, 
(1875)  3  Sawy.  316,  5  Fed.  Cas.  No.  2r,432. 
See  also  note  to  R.  S.  sec  2127,  mipnit 
p.  805. 

Former  Cass  Lake  reservation. —  The  in- 
troduction of  intoxicating  liquors  within 
the  former  Cass  Lake  Indian  reservation, 
though  sold  by  a  white  man  upon  lands 
purchased  from  the  heirs  of  a  deceased 
allottee,  is  a  violation  of  article  7  of  the 
treaty  of  Feb.  22,  1865,  10  Stat.  L.  1165, 
with  the  Chippewa  Indians,  and  of  section 
2139,  R.  S.,  as  amended.  (1905)  25  Op. 
Atty.-Gen.  416. 

That  portion  of  Oklahoma  formerly  the 
Indian  Territory  is  still  governed  by  this 
section.  U.  S.  Exp.  Co.  v.  Friedman,  (C. 
C.  A.  8th  Cir.  1911)  191  Fed.  673,  112 
C.  C.  A.  219;  Evans  V.  Victor,  (E.  D. 
Okla.  1912)  199  Fed.  504;  Artshard  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1914)  212  Fed. 
146,  129  C.  C.  A.  83;  Buffo  V.  U.  8.,  (C.  C. 
A.  8th  Cir.  1914)  213  Fed.  222,  129 
C.  C.  A.  566. 

Effect  of  Oklahoma  Enabling  Act  as 
repealing  section. —  Section  3  of  the  Okla- 
homa Enabling  Act  (Act  June  16,  1900, 
ch.  3335,  title  States)  did  not  repeal 
this  section  either  as  to  interstate  or  in- 
trastate shipments  of  liquor.  Joplin  Mer- 
cantile Co.  V.  U.  S.,  (1915)  236  U.  S.  531, 
36  S.  Ct.  291,  59  U.  S.  (L.  ed.)  705. 
affii-ming  (C.  C.  A.  8th  Cir.  1914)  213 
Fed.  926,  131  C.  C.  A.  160,  Ann.  Cas. 
1916C  470. 

Introduction  into  Indian  country. — 
Liquor  in  the  possession  of  persons  pass- 
ing through  an  Indian  reservation,  for 
legitimate  personal  use  and  not  intended 
for  sale  or  other  disposition' > among  In- 
dians, is  not  an  introduction  of  liquor 
into  the  Indian  country  within  the  mean- 
ing of  this  section.  U.  S.  r.  Taddish, 
(D.  C.  Ariz.  1913)  211  Fed.  490  See 
further  the  historical  note  under  R.  S. 
sec.  2140,  infra,  p.  916.  ' 
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TraaflporUtion  of  Uqiion  across  Indian 
eovntry. — This  section  was  not  intended  to 
interfere  with  the  commerce  in  spirituous 
liquors  between  the  sections  of  a  country 
not  Indian,  nor  to  authorize  the  seizure 
of  spirituous  liquors  found  upon  an  In- 
dian •  reserration  in  the  course  of  trans- ' 
portation  across  the  same.  U.  S.  v. 
Twenty-nine  Gallons  Whiskey,  (1891)  45 
Fed.  847. 

Authority  of  War  Department  ezclu- 
siTe. — ^The  introduction  of  spirituous 
liouors  into  the  Indian  country  is  pro- 
hibited wherever  it  is  not  done  by  au- 
thority of  the  War  Department,  and  hence 
the  authority  of  that  department  touch- 
ing the  matter  would  eeem  to  be  exclu- 
sive. (1»73)  14  Op.  Atty.-Oen.  290; 
(1874)    14  Op.  Atty.-Gen.  401. 

Manner  of  proceeding. —  In  case  of  vio- 
lation of  this  section,  proceedings  may  be 
taken  under  the  section  as  amended,  and 
under  R.  S.  sec.  2140  following.  (1905) 
25  Op.  Atty.-Gen.  416. 

Sufficiency  of  indictment. —  Ih  U.  8.  r. 
Winslow,  (1875)  3  Sawy.  337,  28  Fed. 
Gas.  No.  16,742,  it  was  held  that  under 
this  section  as  originally  enacted  and 
before  amendment,  it  was  necessary  to 
allege  in  an  indictment  that  the  defendant 
was  not  an  **  Indian  in  the  Indian 
country,"  such  words  applying  not  to  the 
offense,  but  to  the  person  committing  it. 


But  compare  U.  S.  v.  Downing,  25  Fed. 
Gas.  No.  14,991. 

Conspiracy  to  commit  offense. —  For  a 
sufficient  indictment,  see  Joplin  Mercan- 
tile Co.  V.  U.  S.,  (1915)  236  U.  S.  631,  35 
S.  Ct.  291,  59  XJ.  S.  (L.  ed.)  705,  agWming 
(C.  C.  A.  8th  Cir.  1914)  213  Fed.  926, 
131  C.  C.  A.  160,  Ann.  Gas.  1916E  470. 

Evidence. —  For  evidence  held  sufficient 
to  convict  under  this  section  upon  a 
charge  of  introducing  liquor  into  Indian 
country,  see  Archard  «.  U.  8.,  (G.  G.  A. 
8th  Gir.  1914)  212  Fed.  146,  129  G.  G.  A. 
83. 

"Beer**  as  a  spirituous  liquor. —  The 
amendment  by  the  Act  of  July  23,  1892, 
ch.  234,  indicates  that  Gongress  regarded 
the  Act  as  it  previously  stood  as  not  in- 
cluding ale  and  beer  in  its  terms.  Sarlls 
V,  U.  §.,  (1894)  152  U.  S.  570,  14  S.  Gt. 
720,  38  U.  S.  (L.  ed.)  566. 

The  amendment  of  1892  was  held  not  to 
operate  retroactively  so  as  to  make  void 
a  contract  for  the  purchase  of  beer  to  be 
sold  in  the  Indian  country.  Anheuser- 
Busch  Brewing  Assoc,  v.  Bond,  (1895)  66 
Fed.  653.  See  also  In  re  Boyd,  (1892) 
49  Fed.  48;  In  re  McDonough,  (D.  G. 
Mont.  1892)  49  Fed.  360;  U.  8.  i?.  KUis, 
(1892)  51  Fed.  808.  See  further  the  his- 
torical note  under  R.  S.  sec.  2140,  i^fra, 
this  page. 


Sec.  2140.  [Power  of  superintendents,  etc.,  to  search  for  concealed 
liquors.]  If  any  superintendent  of  Indian  affairs,  Indian  agent,  or  sub- 
agent,  or  commanding  oflficer  of  a  military  post,  has  reason  to  suspect  or  is 
informed  that  any  white  person  or  Indian  is  about  to  introduce  or  has  intro- 
duced any  spirituous  liquor  or  wine  into  the  Indian  country  in  violation 
of  law,  such  superintendent,  agent,  sub-agent,  or  commanding  officer,  may 
cause  the  boats,  stores,  packages,  wagons,  sleds,  and  places  of  deposit  of 
such  person  to  be  searched;  and  if  any  such  liquor  is  found  therein,  the 
same,  together  with  the  boats,  teams,  wagons,  and  sleds  used  in  conveying 
the  same,  and  also  the  goods,  packages,  and  peltries  of  such  person,  shall 
be  seized  and  delivered  to  the  proper  officer,  and  shall  be  proceeded  against 
by  libel  in  the  proper  court,  and  forfeited,  one-half  to  the  informer  and  the 
other  half  to  the  use  of  the  United  States ;  and  if  such  person  be  a  trader, 
his  license  shall  be  revoked  and  his  bond  put  in  suit.  It  shall  moreover  be 
the  duty  of  any  person  in  the  service  of  the  United  States,  or  of  any  Indian, 
to  take  and  destroy  any  ardent  spirits  or  wine  found  in  the  Indian  country, 
except  such  as  may  be  introduced  therein  by  the  War  Department.  In  all 
cases  arising  under  this  and  the  preceding  section  Indians  shall  be  com- 
petent witnesses.    [R.  S.] 

Act  of  March  15.  1864,  ch.  33.  13  Stat.  L.  29. 

As  to  the  abolition  of  superintendencies  see  the  notes  to  R.  S.  sees.  2040*^2051,  noted 
stipro,  p.  763. 

.  See  the  Act  of  July  4,  1884,  ch.  180,  {  1,  infra,  p.  917,  and  the  Act  of  Jan.  30,  1897, 
ch.  109,  I  1,  infra,  p.  919. 

The  Act  of  July  23,  1802,  ch.  234,  27  Stat.  L.  280,  by  its  title  purported  to  amend 
B.  S.  sees.  2139,  2140  and  2141,  but  its  provisions  amended  the  preceding  R.  S.  sec. 
2139  only. 
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By  the  Indian  Appropriation  Act  of  May  18,  1916  (see  Pamph.  Supp.  No.  7,  Fed. 
Stat.  Ann.  6;  1918  Supp.  Fed.  Stat.  Ann.),  it  waa  provided  that  the  provisions 
of  R.  S.  sees.  2140  and  2141  should  also  apply  to  beer  and  other  intoxicating  liquors 
named  in  the  Act  of  Jan.  30,  1897,  ch.  109,  infra,  p.  919,  and  the  possession  by  a  person 
of  intoxicating  liquors  in  the  country  where  the  introduction  is  prohibited  by  treaty 
or  federal  statute  should  be  prima  facie  evidence  of  unlawful  introduction. 


Construction. —  This  statute  is  highly 
penal  and  is  not  in  aider  of  the  revenues, 
hence  it  must  be  strictly  construed,  doubts 
resolved  in  favor  of  those  against  whom 
it  is  invoked,  no  person  or  case  held 
within  it  unless  clearly  within  its  letter, 
and  all  not  to  defeat  but  to  effectuate  the 
legislative  intent.  U.  S.  v.  Two  Gallons 
of  Whiskey,  (D.  €.  Mont.  1914)  213  Fed. 
986. 

Seisure  must  be  within  Indian  country. 
—  Within  this  section,  liquor  must  be 
seized  upon  an  Indian  reservation  or  the 
seizure  is  unauthorized,  there  being  no 
**  Indian  country "  unless  it  consists  of 
the  Indian  reservations.  Forty-three  Gal- 
lons Cognac  Brandy,   (1882)    11  Fed.  47. 

A  military  officer  who  seizes  liquors  not 
actually  within  the  Indian  country  is 
liable  in  an  action  for  trespass,  although 
he  acted  in  good  faith  and  supposed  that 
the  place  where  the  same  were  seized  was 
Indian  coimtry.  Bates  v.  Clark,  (1877) 
96  U.  S.  204,  24  U.  S.  (L.  ed.)  471.  In 
Fehrenbach  Wine,  etc.,  Co.  t?.  Atchison, 
etc.,  R.  Co.,  (1914)  182  Mo.  App.  1,  167 
S.  W.  631,  the  court  said:  "Any  and  all 
authority  conferred  by  section  2140  of 
the  United  States  statutes  is  confined  to 
acts  performed  in  the  Indian  country. 
The  Act  of  Congress  in  question  does  not 
authorize  a  federal  officer  to  seize  and 
destroy  spirituous  liquors  in  the  state  of 
Kansas,  however  near  it  may  be  to  the 
prohibited  line  of  the  Indian  country. 
The  officer's  jurisdiction  in  this  respect  is 
territorial  '  and  confined  to  the  Indian 
country.  Such  is  the  ruling  of  the  United 
States  Circuit  Court  of  Appeals  for  this 
circuit  in  the  case  of  Evans  v.  Victor, 
[C.  C.  A.  8th  Cir.  1913]  204  Fed.  361, 
122  €.  C.  A  531,  where  the  court,  in  rul- 
ing that  the  land  in  the  original  town  of 
Muskogee,  Okla.,  is  not  part  of  the  In- 
dian country,  said :  *  It  is  conceded  by 
counsel  for  defendants,  and  is  settled  by 
repeated  decisions  of  the  Supreme  Court, 
that  the  power  of  the  officers  of  the  In- 
terior Department,  and  of  the  officers  of 
the  army,  to  cause  such  searches  and 
seizures  is  limited,  by  the  terms  and  the 
true  construction  of  section  20  of  the  Act 
of  1834,  and  of  sections  2139  and  2140  of 
the  Revised  Statutes,  to  searches  and 
seizures  in  the  Indian  country,  and  that 
they  are  without  authority  to  cause  such 
searches  and  seizures  outside  the. Indian 
country.  .  .  .  The  result  is  that  the  de- 
fendants had  no  authority  to  make  the 
search  which  they  made,  and  those  they 
threaten  to  make,  unless  the  land  in  the 
city  of  Muskogee  on  which  the  plaintiff's 
drug  store  was  located  was  in  the  Indian 
country.'     In  Bates  v.  Clark,   [1877]   95 


U.  S.  204,  24  U.  S.  (L.  ed.)  471,  where 
the  seizure  of  liquors  at  a  place  not  in  the 
Indian  country  was  sought  to  be  justified 
under  this  Act  of  Congress,  the  court 
ruled:  'The  plaintiffs  below  violated  no 
law  in  having;  the  whiskey  for  sale  at  the 
place  where  it  was  seized;  and  the  twen- 
tieth section  of  the  Act  of  1834,  as 
amended  by  the  Act  of  1864,  conferred  no 
authority  whatever  on  the  defendants,  to 
seize  the  property.'  See,  also,  Clairmont 
V,  U.  S.,  [1912]  225  U.  S.  561,  32  S.  Ct. 
787,  66  U.  S.   (L.  ed.)   1201." 

Forfeiture.— -In  U.  S.  v.  Two  Gallons 
of  Whiskey,  (D.  C.  Mont.  1914)  213  Fed. 
986,  holding  that  the  statute  did  not  im- 
pose a  forfeiture  of  certain  property 
within  the  facts  of  that  case,  the  court, 
referring  to  the  statute,  said:  "Noting 
that  it  forfeits  the  liquor  introduced  and 
found,  regardless  of  ownership  and  intro- 
ducer, the  statute  directs  search  of  the 
introducer's  conveyances,  if  he  is  a  white 
person  or  Indian,  and  seizure,  libel,  and 
forfeiture  of  the  introducer's  conveyances 
and  goods.  This  restrictive  language,  in 
view  of  its  absence  in  the  matter  of  the 
liquor,  and  in  view  of  the  nature  of  the 
statute  and  in  view  of  the  language  of 
analogous  statutes,  is  significant  of  con- 
gressional intent  to  limit  the  forfeiture 
to  the  property  owned  by  him  who  is 
guilty  of  the  prohibited  act.  Otherwise 
the  stage,  steamer,  or  other  conveyance  of 
a  common  carrier  in  the  Indian  country 
would  be  forfeited  for  the  secret  introduc- 
tion of  liquor  by  a  passenger  in  or  by  the 
driver  of  any  such  conveyance,  though  the 
owner  was  in  ignorance  thereof;  so,  like- 
wise, the  goods  of  shippers  aboard  such 
conveyances.  And  if  not  the  goods  of 
others  in  the  introducer's  custody,  why 
the  conveyances  of  others  in  his  custody? 
It  is  true  that  in  the  proceedings  of  this 
character  the  thing  involved,  and  not  its 
owner,  is  the  offender  and  is  proceeded 
against,  but  it  is  the  thing  made  liable 
by  the  statute.  In  some  cases  the  thing 
is  so  made  the  offender  regardless  of 
ownership,  and  therein  ignorance  and  in- 
nocence of  the  owner  is  no  barrier  to  for- 
feiture. If  those  to  whom  he  intrusted 
his  property  for  honest  purposes  divert  it 
to  dishonest  uses,  his  only  remedy  is  to 
pursue  the  delinquent  party.  In  other 
cases  the  thing  is  not  made  the  offender, 
nor  proceeded  against  unless  owned  by 
the  person  whose  act  in  connection  there- 
with invokes  forfeiture,  or  unless  the 
owner  knowingly  permitted  the  thing  to 
be  used  therein  by  said  person.  In  still 
other  cases,  the  statute  imposes  forfeiture 
upon  some  things,  some  interests,   some 
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properties,   and  not  upon   others.     For-  clear  indeed  that  the  owners  are  withift 

leitures  are  odious,  and  to  be  declared  both  the  letter  and  spirit  of  the  statute, 

only   when   clearly   imposed   by   statute.  or  the  claim  must  be  disallowed. 

When    they    are    claimed    against    those  "  Indian  country "  includes  that  portion 

whose  only  offense  is  that  they  lawfully  of  the  state  of  Oklahoma  which  formerly 

intrusted   their   property  to  others   who  comprised  the  Indian  Territory.     Evans 

betrayed  the  trust  and  diverted  the  prop-  v.  Victor,    (E.  D.  Okla.   1912)    199  Fed. 

erty  to  unlawful  uses,  it  must  be  very  604. 

Sec.  2141.  [Penalty  for  setting  up  distillery  in  Indian  oonntry.] 

Every  person  who  shall,  within  the  Indian  country,  set  np  or  continue  any 
distillery  for  manufacturing  ardent  spirits,  shall  be  liable  to  a  penalty  of 
one  thousand  dollars;  and  the  superintendent  of  Indian  affairs,  Indian 
agent,  or  sub-agent,  within  the  limits  of  whose  agency  any  distillery  of 
ardent  spirits  is  set  up  or  continued,  shall  forthwith  destroy  and  break  up 
the  same.    [12.  S.] 

Act  of  June  30,  1834,  ch.  161,  4  Stat.  L.  732. 

As  to  the  abolition  of  superintendencies  see  the  notes  to  R.  S.  sees.  2046-2051,  noted 
9upra,  p.  753. 

By  the  Indian  Appropriation  Act  of  May  18,  1916  (see  Pamph.  Supp.  No.  7,  Fed. 
Stat.  Ann.  5,  1918  Supp.  Fed.  Stat.  Ann.)  it  was  provided  that  the  provisions  of  R.  S. 
sees.  2140  and  2141  should  also  apply  to  beer  and  other  intoxicating  liquors  named  in 
the  Act  of  Jan.  30,  1897,  ch.  109,  infra,  p.  919,  and  the  possession  by  a  person  of 
intoxicating  liquors  in  the  country  where  the  introduction  is  prohibited  by  treaty  or 
federal  statute  should  be  prima  facie  evidence  of  unlawful  intrcxluction. 

The  Indian  Territory  was  ruled  by  the      Atty.-Gen.  232.     See  also  notes  to  B.  S. 
Attorney-General  to  be  within   the  pro-       sec.  2127  aupra,  p.  805. 
visions  of  this  section.      (1898)    22  Op. 


[Seo.  1.]  [Persons  in  army  prohibited  from  furnishing  liquors,  etc.] 
•  •  •  And  no  part  of  section  twenty-one  hundred  and  thirty-nine  or  of 
section  twenty-one  hundred  and  forty  of  the  Revised  Statutes  shall  be  a  bar 
to  the  prosecution  of  any  officer,  soldier,  sutler  or  storekeeper,  attache,  or 
employe  of  the  Army  of  the  United  States  who  shall  barter,  donate,  or 
furnish  in  any  manner  whatsoever  liquors,  wines,  beer,  or  any  intoxicating 
beverage  whatsoever  to  any  Indian.    [23  Stat,  L,  94,] 

This  is  from  the  Indian  Appropriation  Act  of  July  4,  1884,  ch.  180. 


Sec.  8.  [Pnnishment  for  sale,  etc.,  of  liquors.]  That  any  person,  whether 
an  Indian  or  otherwise,  who  shall,  in  said  Territory,  manufacture,  sell,  give 
away,  or  in  any  manner,  or  by  any  means  furnish  to  anyone,  either  for  him- 
self or  another,  any  vinous,  malt,  or  fermented  liquors,  or  any  other  intoxi- 
cating drinks  of  any  kind  whatsoever,  whether  medicated  or  not,  or  who 
shall  carry,  or  in  any  manner  have  carried,  into  said  Territory  any  such 
liquors  or  drinks,  or  who  shall  be  interested  in  such  manufacture,  sale,  giv- 
ing away,  furnishing  to  anyone,  or  carrying  into  said  Territory  any  of  such 
liquors  or  drinks,  shall,  upon  conviction  thereof,  be  punished  by  fine  not 
exceeding  five  hundred  dollars  and  by  imprisonment  for  not  less  than  one 
month  nor  more  than  five  years.    [28  Stat.  L.  697.] 

This  was  from  an  Act  of  March  1,  1895,  ch.  145,  entitled  "An  Act  to  provide  for  the 
appointment  of  additional  judges  of  the  United  States  Court  in  the  Indian  territory. 
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and  for  other  purposeB.'*  The  other  portionB  of  this  Act  may  be  regarded  as  super- 
0eded  by  the  admission  of  the  state  of  Oklahoma  to  the  Union  (see  States),  but  this 
section  has  been  held  in  recent  cases,  given  in  the  following  notes,  to  be  still  in  force. 


The  constitutionality  of  this  section 
was  affirmed  in  U.  S.  v,  Cohn,  (18ft9)  2 
Indian  Ter.  474,  62  S.  W.  38. 

Effect  of  Act  of  Jan.  30,  1897.— This 
section  was  not  impliedly  repealed  by  the 
Act  of  Congress  of  Jan.  30,  1897,  29  Stat. 
L.  606,  ch.  109,  infra,  p.  919.  U.  8.  ©. 
Buckles,  (1906)  6  Indian  Ter.  319,  97 
S.  W.  1022. 

Act  still  in  force. —  Generally  speaking, 
the  control  of  the  liquor  traffic  is  within 
the  police  powers  of  the  state;  but  the 
shipping  and  traffic  in  intoxicating  liquors^ 
from  state  to  state  is  interstate  commerce, 
and  as  such  is  clearly  within  the  control 
of  Congress.  Congress  has  by  this  Act 
prohibited  the  shipment  of  intoxicating 
liquors  into  that  part  of  Oklahoma  for- 
merly known  as  the  Indian  Territory. 
This  Act  has  never  been  repealed,  and  is 
yet  in  full  force  and  effect.  State  v. 
Eighty-nine  Casks  of  Beer,  (1912)  36 
Okla.  161,  128  Pac.  267.  See  also  Burch 
V.  U.  S.,  (1907)  7  Indian  Ter.  284,  104 
S.  W.  619. 

Territory  affected  by  Act.— This  sec- 
tion has  to  do  with 'the  introduction  of 
liquor  into  the  Indian  Territory  as  a 
whole  irrespective  of  whether  it  or  any 
particular  part  of  it  remains  ''Indian 
country."  On  the  other  hand  the  Act  of 
Jan.  30,  1897,  ch.  109,  29  Stat.  L.  606, 
infra,  p.  919,  has  to  do  with  the  introduc- 
tion of  liquor  into  "Indian  country," 
Joplin  Mercantile  Co.  v.  U.  S.,  (1916)  236 
U.  S.  631,  35  S.  Ct.  291,  69  U.  S.  (L.  ed.) 
705. 

Effect  of  Oklahoma  Enabling  Act  on 
section. —  Section  3  of  the  Oklahoma  En- 
abling Act  (Act  June  16,  1906;  title 
Statbs)  does  not  expressly  repeal  this 
section,  but  pending  the  continuance  of 
etate  prohibition  it  has  the  effect  of  ren- 
dering it  unenforceable  as  to  intrastate 
shipments  of  liquor  into  that  part  of 
Oklahoma  which  was  formerly  Indian 
Territory.  Joplin  Mercantile  Co.  v.  U.  S., 
(1915)  236  U.  S.  631,  36  S.  Ct.  291,  59 
U.  S.  (L.  ed.)  706,  affirming  (C.  C.  A.  8th 
Cir.  1914)  213  Fed.  926,  131  C.  C.  A.  160, 
Ann.  Cas.  1916C  470. 

The  Oklahoma  Enabling  Act  was  no  re- 
peal, express  or  implied,  of  this  section  so 
far  as  pertains  to  the  carrying  of  liquor 
from  without  the  new  state  into  that  part 
of  it  which  was  the  Indian  Territory  (sav- 
ing as  to  liquor  brought  in  by  the  state 
for  the  use  of  state  agencies  established 
under  the  provisions  of  the  Enabling  Act) . 
Eof  p.  WAb,  (1912)  226  U.  S.  663,  32 
S.  Ct.  769,  66  U.  S.  (L.  ed.)   1248. 

Gist  of  the  offense. —  The  gist  of  the 
offense  denounced  by  this  section  is  the 
carrying  of  liquor  into  the  Indian  Terri- 
tory from  without  the  state  of  Oklahoma. 
The  mere  possession  of  whiskey  by  any 


person  within  that  part  of  the  state 
known  formerly  as  Indian  Territory,  with- 
out any  proof  of  where  it  came  from,  or 
when  it  was  brought  into  that  territory, 
constitutes  no  federal  offense  and  is  wholly 
insufficient  to  justify  conviction  under  this 
Act.  Collier  v.  U.  S.,  (CCA  8th  Cir. 
1916)  221  Fed.  64,  137  C  C  A.  86.  See 
also  Lewellen  v.  U.  S.,  (C  C  A.  8th  Cir. 
1915)  223  Fed  18,  138  C  C.  A  432, 
wherein  the  court  said:  "The  introduc- 
tion of  liquor  into  the  Indian  country,  as 
defined  by  Act  June  30,  1834,  ch.  161  (4 
Stat.  729),  and  as  construed  in  Bates  v, 
Clark,  [1877]  95  U.  S.  204,  24  U.  S.  (L. 
ed.)  471;  Clairmont  t?.  U.  S.,  [1912]  225 
U.  S.  651,  32  S.  Ct.  787,  66  U.  S.  (L.  ed.) 
1201,  and  Evans  v.  Victor,  [C  C  A.  8th 
Cir.  1913]  122  C  C  A.  631,  204  Fed. 
361,  constitutes  one  offense  (Act  Jan.  30, 
1897,  ch.  109,  29  Stat.  606,  infra,  p.  919; 
and  the  carrying  of  liquor  into  the  Indian 
Territory  from  without  the  state  of  Okla- 
homa constitutes  another  and  different 
offense  (Act  March  1,  1896,  ch.  145,  28 
Stat.  693,  097).  See  Eof  p.  Webb,  [1912] 
226  U.  S.  663,  32  S.  Ct.  769,  56  U.  S. 
(L.  ed.)  1248;  U.  S.  v,  Wright,  [1913] 
229  U.  S.  226,  33  S.  Ct.  630,  57  U.  S. 
(L.  ed.)  1160;  Chambliss  V.  U.  S.,  [C  C 
A.  8th  Cir.  1914]  218  Fed.  164,  [132] 
C.  C  A.  [112].  The  offense  denounced  by 
the  Act  of  1897  is  complete  if  liquor  is 
introduced  into  *  Indian  country,'  whether 
it  came  from  outside  of  the  state  of  Okla- 
homa or  not;  but  the  offense  denounced 
by  the  Act  of  1895  must  involve  the 
element  of  carrying  the  liquor  from  with- 
out the  state  of  Oklahoma  into  eome  part 
of  what  before  statehood  constituted  the 
Indian  Territory.  Joplin  Mercantile  Co. 
r.  U.  S.,  [1916]  236  U.  S.  631,  35  S.  Ct. 
291,  69  U.  S.  (L.  ed.)  706.  In  fact,  the 
gist  of  the  offense  denounced  by  the  Act 
of  1895  is  its  interstate  feature,  namely, 
the  carrying  of  liquor  into  the  Indian 
Territory  from  without  the  state  of  Okla- 
homa." 

The  sale  of  nonintozicating  malt  liquor 
is  a  violation  of  this  section.  U.  S.  v. 
Cohn,  (1899)  2  Indian  Ter.  474,  62  S.  W. 
38,  where  it  was  so  held  notwithstanding 
the  use  of  the  word  "  other "  before  the 
words  "intoxicating  drinks."  But  see 
as  to  the  effect  of  the  word  "  other "  in 
such  a  connection,  the  preliminary  article 
on  "Statutes  and  Statutory  Construc- 
tion," vol.  1,  p.  116. 

Sale  by  agent. — 'Where  an  agent  so- 
licited orders  in  Indian  Territory  for  the 
sale  of  intoxicating  liquors,  and  for- 
warded the  order  to  his  principal,  a  non- 
resident, who  shipped  the  liquors  pur- 
suant to  the  orders  to  the  buyers  therein 
named,  the  agent,   whether  he  collected 
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the  purchafie  price  or  not,  violated  the 
statute.  Taylor  v.  U.  S.,  (1906)  6  Indian 
Ter.  360,  98  S.  W.  123. 

The  establiahment  of  a  distillery  on 
lands  in  the  Indian  Territory  is  unlawful 
even  though  the  Indian  title  may  have 
been  extinguished  or  the  Indians  may 
have  been  removed.  (1898)  22  Op.  Atty.- 
Gen.  232,  where  Attorney-General  Griggs, 
pointing  out  the  difference  between  the 
"  Indian  Territory "  and  "  Indian  coun- 
try" in  general,  said:  '^ Although  the 
Indian  title  had  become  extinct  as  to 
every  foot  of  land  in  the  territory,  and 
although  there  was  no  longer  an  Indian 
there,  still  the  laws  applicable  to  that 
territory  would  continue  in  force  as  be- 
fore until  repealed  or  changed,  except, 
of  course,  those  relating  to  the  Indians." 

Presumptions. —  On  a  prosecution  for 
introducing  liquor  into  Indian  Territory, 
an  instruction  that  the  possession  of 
li<]por  in  the  territory  was  prima  facie 
evidence  of  the  introduction  of  the  same 
by  the  party  in  whose  possession  it  was 
found  was  held  to  be  error.  The  court 
should  have  instructed  that  if  the  jury 
found  beyond  a  reasonable  doubt  that  de- 
fendant was  in  possession  of  liquor  within 
the  territory  the  law  presumed  him  guilty 
of  having  introduced  it,  unless  he  could 
show  otherwise  by  a  reasonable,  truthful 
explanation.  Ellis  v.  U.  S.,  (1909)  6 
Indian  Ter.  291,  97  S.  W.  1013. 

Indictment. — ^An  indictment  alleged 
that  accused  "did  .  .  .  introduce*'  from 


without  the  limits  of  the  Indian  Ter- 
ritory intoxicating  liquors.  It  was 
held  that  the  indictment  charged  the  of- 
fense denounced  by  this  section,  and  not 
the  offense  denounced  by  the  Act  of  Con- 
gress of  Jan.  30,  1897,  29  Stat.  L.  506, 
ch.  109  (given  below),  making  it  an  offense 
for  a  person  to  "  introduce  or  attempt  to 
introduce"  any  intoxicating  liquors  into 
the  Indian  country,  for  the  word  "  intro- 
duce" in  the  indictment  is  synonymous 
with  the  words  used  in  the  Act  of  1895. 
U.  S.  V.  Buckles,  (1906)  6  Indian  Ter. 
319,  97  S.  W.  1022. 

An  indictment  charging  in  one  count 
that  the  accused  sold  intoxicating  liquors 
within  the  Indian  Territory  to  a  person 
•named,  and  in  a  second  count  that  he 
furnished  intoxicating  liquor  to  the  per- 
son named,  is  not  bad  as  charging  two 
distinct  offenses.  Taylor  v.  U.  S.,  (1906) 
6  Indian  Ter.  350,  98  S.  W.  123. 

Duplicity . —  An  off^ise  under  this  sec- 
tion is  a  separate  and  distinct  offense 
from  one  committed  imder  section  1  of  the 
Act  of  Jan.  30, 1897  (given  below).  Cham- 
bliss  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1914) 
218  Fed.  154,  132  C.  €.  A.  112,  wherein 
the  court  said  that  an  indictment  which 
in  a  single  count  charged  an  offense 
under  both  of  these  sections  would  prob- 
ably be  held  void  for  duplicity  if  the 
question  were  raised  by  demurrer.  See 
to  the  same  effect  Ammerman  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1914)  216  Fed.  326, 
132  C.  C.  A.  470. 


An  Act  To  prohibit  the  sale  of  intoxicating  drinks  to  Indians,  providing 
penalties  therefor,  and  for  other  purposes. 

[Act  of  Jan.  30,  1897,  ch.  109,  29  Stat.  L.  506.] 

[Sec.  1.]  Sale,  etc.,  of  intoxicating  liquors  further  prohibited — com- 
mitment on  conviction.]  That  any  person  who  shall  sell,  give  away,  dis- 
pose of,  exchange,  or  barter  any  malt,  spirituous,  or  vinous  liquor,  includ- 
ing beer,  ale,  and  wine,  or  any  ardent  or  other  intoxicating  liquor  of  any 
kind  whatsoever,  or  any  essence,  extract,  bitters,  preparation,  compound, 
composition,  or  any  article  whatsoever,  under  any  name,  label,  or  brand, 
which  produces  intoxication,  to  any  Indian  to  whom  allotment  of  land  has 
been  made  while  the  title  to  the  same  shall  be  held  in  trust  by  the  Govern- 
ment, or  to  any  Indian  a  ward  of  the  Government  under  charge  of  any 
Indian  superintendent  or  agent,  or  any  Indian,  including  mixed  bloods, 
over  whom  the  Government,  through  its  departments,  exercises  guardian- 
ship, and  any  person  who  shall  introduce  or  attempt  to  introduce  any  malt, 
spirituous,  or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any  ardent 
or  intoxicating  liquor  of  any  kind  whatsoever  into  the  Indian  country, 
which  term  shall  include  any  Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  Government,  or  while  the  same  shall  remain 
inalienable  by  the  allottee  without  the  consent  of  the  United  States,  shall 
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be  punished  by  imprisonment  for  not  less  than  sixty  days,  and  by  a  fine  of 
not  less  than  one  hundred  doUai-s  for  the  first  offense  and  not  less  than  two 
hundred  dollars  for  each  offense  thereafter:  Provided  however,  That  the 
person  convicted  shall  be  committed  until  fine  and  costs  are  paid.  But  it 
shall  be  a  sufficient  defense  to  any  charge  of  introducing  or  attempting  to 
introduce  ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquors  into  the 
Indian  country  that  the  acts  charged  were  done  under  authority,  in  writing, 
from  the  War  Department  or  any  officer  duly  authorized  thereunto  by  the 
War  Department,     [29  Stai.  L.  506.] 

The  provisions  of  the  text  superseded  in  part  R.  S.  sec.  2139,  supra,  p.  913.  See  the 
notes  to  said  section. 

By  the  Indian  Appropriation  Act  of  May  18,  1916  (see  Pamph.  Supp.  No.  7,  Fed. 
Stat.  Ann.  5,  1918  Supp.  Fed.  Stat.  Ann.)  it  was  provided  that  the  provisions  of  R.  S. 
sees.  2140  and  2141  snould  also  apply  to  beer  and  other  intoxicating  liquors  named  in 
the  Act  of  Jan.  30,  1897,  ch.  109,  given  in  the  text,  and  the  possession  by  a  person  of 
intoxicating  liquors  in  the  country  where  the  introduction  is  prohibited  by  treaty  or 
federal  statute  should  be  prima  facie  evidence  of  unlawful  introduction. 


Constitutionality. —  The  power  of  Con- 
gress to  prohibit  the  introduction  of  in- 
toxicating liquors  into  an  Indian  reserva- 
tion, wheresoever  situate,  and  to  prohibit 
traffic  in  such  liquors  with  tribal  Indians, 
whether  upon  or  off  a  reservation  and 
whether  within  or  without  the  limits  of 
a  state,  does  not  admit  of  any  doubt.  It 
arises  in  part  from  the  clause  in  the 
Constitution  investing  Congress  with  au- 
thority "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes,"  and 
in  part  from  the  recognized  relation  of 
tribal  Indians  to  the  f^eral  government. 
This  power  to  protect  the  government's 
Indian  wards  against  the  evils  of  intem- 
perance, of  which  they  are  easy  victims, 
is  sufficiently  comprehensive  to  enable 
Congress,  when  securing  the  cession  of 
part  of  an  Indian  reservation  within  a 
state,  to  prohibit  the  sale  of  intoxicants 
upon  the  ceded  lands,  if  in  its  judgment 
that  is  reasonably  essential  to  the  pro- 
tection of  the  Indians  residing  upon  the 
unceded  lands.  Perrin  t?.  U.  S.,  (1914) 
232  U.  S.  478,  34  S.  Ct.  387,  58  U.  S. 
(L.  ed.)    691. 

The  above  Act  prohibiting  the  sale  of 
liquor  to  Indian  allottees  or  patentees 
while  the  United  States  holds  the  title 
to  their  lands  in  trust  for  them,  is  con- 
stitutional and  valid,  the  privilege  of 
buying  whiskey  at  all  times  and  all 
places  not  being  one  of  the  rights,  priv- 
ileges, or  immunities  of  citizenship, 
within  the  meaning  of  the  Constitution  of 
the  United  States.  Mulligan  v.  U.  S., 
(1903)  120  Fed.  98;  Farrell  v.  U.  S., 
(1901)    110  Fed.  942. 

In  Matter  of  Heff,  (1905)  197  U.  S. 
488,  26  S.  Ct.  506,  49  U.  S.  (L.  ed.)  848, 
it  was  held  that  a  conviction  could  not  be 
had  under  this  statute  for  selling  liquor 
to  an  Indian,  the  sale  not  being  on  a 
reservation,  and  the  Indian  having  been 
made  a  citizen  and  subject  to  the  civil 
and  criminal  laws  of  the  state. 


But  in  Hallowell  t?.  U.  S.,  (1911)  221 
U.  S.  317,  31  S.  Ct.  587,  55  U.  S.  (L.  ed.) 
750,  it  was  held  that  a  conviction  of  an 
Indian  of  the  offense  of  introducing  in- 
toxicating liquor  into  the  Indian  country 
and  into  an  Indian  allotment  while  the 
title  to  the  same  is  held  in  trust  by  the 
government  may  be  had  under  this  Act, 
although  the  defendant  Indian  is  a 
citizen  of  the  United  States  and  entitled, 
under  the  Acts  of  Aug.  7,  1882,  22  Stat. 
L.  341,  ch.  434,  i  7,  and  Feb.  8,  1887, 
24  Stat.  L.  388,  ch.  119,  §  6,  supra, 
p.  830,  to  the  rights,  privileges,  and  im- 
munities of  such  citizens,  and  to  the 
benefit  of  the  laws,  civil  and  criminal,  of 
the  state  in  which  his  allotment  is  sit- 
uated, and  upon  which  the  offense  is  al- 
leged to  have  been  committed.  And  in 
U.  S.  f>.  Sutton,  (1909)  215  U.  S.  291,  30 
S.  Ct.  11«,  54  U.  S.  (L.  ed.)  200,  reversing 
(1908)  165  Fed.  253,  the  Supreme  Court 
held  that  Congress  could  enact  so  much 
of  this  section  as  makes  criminal  the  in- 
troduction of  intoxicating  liquor  upon  an 
allotment  within  the  limits  of  the  Yakima 
Indian  reservation,  in  the  state  of  Wash- 
ington, made  and  patented  to  the  Indian 
allottees  under  the  Act  of  Feb.  8,  1887, 
24  Stat.  L.  388,  ch.  119,  supra,  p.  821, 
by  which  the  title  is  held  in  trust  by 
the  government,  and  is  not  alienable  by  the 
allottee  without  the  consent  of  the 
United  States,  since,  under  the  provisions 
with  respect  to  Washington  of  the  En- 
abling Act  of  Feb.  22,  1889,  25  Stat.  L. 
677,  ch.  180,  §  4  (title  States),  juris- 
diction and  control  of  Indian  lands  re- 
main in  the  United  States.  See  also  U.  S. 
V.  Boss,  (1906)  160  Fed.  132;  U.  S.  c. 
HaU,  (1900)  171  Fed.  214;  Gearlds  «. 
Johnson,  (1911)   183  Fed.  61. 

The  provision  of  article  9  of  the  agree- 
ment made  May  1,  1893,  with  the  Ness 
Perce  tribe  of  Indians,  confirmed  by  Act 
Aug.  15,  1894,  28  Stat.  L.  330,  ch.  290, 
that  allottees  of  such  tribe,  whether  under 
the  care  of  an  Indian  agent  or  not,  shall 
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be  subject  for  a  period  of  twenty-five 
veara  "to  all  the  laws  of  the  United 
States  prohibiting  the  sale  or  other  dis- 
position of  intoxicants  to  Indians,"  can 
apply  only  to  Indiana  who  received  their 
allotments  and  acquired  their  rights  of 
citizenship  pursuant  to  such  agreement, 
and  cannot  affect  the  status  of  one  who 
had  previously  acquired  such  rights  and 
had  become  subject  to  state  laws,  so  as  to 
give  force  and  validity  as  to  him  to  the 
unconstitutional  Act  of  Jan.  30,  1897,  29 
Stat.  L.  506,  ch.  109,  making  it  a  crime 
to  sell  liquor  to  Indian  allottees.  Ew  p. 
Viles,  (1905)  139  Fed.  68. 

Section  not  repealed. —  Section  3  of  the 
Oklahoma  Enabling  Act  (Act  June  16, 
1906,  title  States)  did  not  repeal  this 
section  either  as  to  intrastate  or  inter- 
state shipments  of  liquors.  Joplin  Mer- 
cantile Co.  V.  U.  S.,  (1915)  236  U.  S.  531, 
35  S.  Ct.  291,  59  U.  S.  (L.  ed.)  705, 
affirming  (C.  C.  A.  8th  Cir.  1914)  213 
Fed.  926,  131  C.  C.  A.  160,  Ann.  Cas. 
1916C  470. 

This  section  has  been  contrasted  with 
Act  of  March  z,  1895,  ch.  145,  §  8,  supra, 
p.  917,  and  it  has  been  held  that  the  Acts 
of  1895  and  1897  create  distinct  offenses, 
punishable  differently,  and  necessitating 
evidence  of  a  different  character  to  justify 
a  conviction.  The  Act  of  1897  prohibits 
the  introduction  of  intoxicating  liquors 
into  the  Indian  country,  and  expressly 
defines  what  shall  be  Indian  country 
within  the  meaning  of  the  Act  On  the 
other  hand,  the  Act  of  1895  prohibits  the 
introduction  of  liquors  into  the  Indian 
Territory  as  it  then  existed,  and  which 
Act,  it  has  been  authoritatively  held,  is 
still  in  force,  in  that  part  of  the  state 
of  Oklahoma  which,  before  the  state  was 
admitted  into  the  Union,  constituted  the 
Indian  Territory.  Therefore  an  indict- 
ment which  charges  a  violation  of  both 
statutes  is  void  for  duplicity.  Ammer- 
man  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1914) 
216  Fed.  326,  132  C.  C.  A.  470.  See  also 
Ohambliss  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1914)  218  Fed.  154,  132  C.  C.  A.  112. 

Osage  Indian  ward. —  In  Mosier  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  54,  117 
C.  C.  A.  162,  a  person  was  convicted 
under  this  Act  for  selling  liquor  to  an 
Osage  Indian  who  was  under  the  charge 
of  an  Indian   superintendent. 

The  Pueblo  Indians  of  New  Mexico  are 
affected  by  this  section.  U.  S.  i\  Sando- 
val, (1913)  231  U.  S.  28,  34  S.  Ct.  1,  58 
U.   S.    (L.   ed.)    107. 

In  U.  S.  V.  Mares,  (1907)  14  N.  M.  1, 
88  Pac.  1128,  it  was  held  that  the 
Pueblo  Indians  of  New  Mexico  are  not 
wards  of  the  government,  nor  are  they 
in  charge  of  an  Indian  superintendent  or 
agent,  nor  are  they  Indians  over  whom 
the  government  through  its  department 
exercises  guardianship,  within  the  mean- 
ing of  this  section  penalizing  the  sale  or 
gift  of  intoxicants  to  such  Indians. 


Pnyallnp  Indians. —  The  Act  does  not 
comprehend  a  Puyallup  Indian  who  holds 
lands  under  patent,  the  title  of  the  gov- 
ernment in  which  consists  in  a  mere  right 
to  restrict  alienation  thereof.  Such  an 
Indian  has  all  the  rights,  privileges,  and 
immunities  of  other  citizens,  and  is  not 
under  the  guardianship  of  the  United 
States  government,  nor  under  the  charge 
of  any  Indian  superintendent  or  agent. 
U.  S.  V.  Kopp,  (1901)   110  Fed.  160. 

Territory  affected  by  Act. —  This  Act 
has  to  do  with  the  introduction  of  liquor 
into  "Indian  country"  as  contradistin- 
guished from  Indian  territory  as  a  whole, 
the  latter  being  governed  by  section  8  of 
the  Act  of  March  1,  1895,  ch.  145,  28  Stat. 
L.  693.  Joplin  Mercantile  Co.  v.  U.  S., 
(1915)  236  U.  S.  531,  35  S.  Ct.  291,  59 
U.  S.  (L.  ed.)  706,  affirming  (C.  C.  A. 
8th  Cir.  1914)  213  Fed.  926,  131  C.  C.  A. 
160,  Ann.  Cas.  1918C  470. 

**  Indian  country.'' — It  must  be  assumed 
that,  in  the  Act  of  1897,  Congress  used 
the  words  ** Indian  country"  in  the  ac- 
cepted sense.  Clairman  v.  U.  S.,  (1912) 
226  U.  S.  551,  32  S.  Ct.  787,  56  U.  S. 
(L.  ed.)'  1201. 

Since  the  allotment  of  lands  In  sev- 
eralty to  all  of  the  Indians  on  the  Uintah 
Indian  reservation  in  Utah,  subject  to 
the  provisions  of  Act  Feb.  8,  1887,  ch. 
119,  24  Stat.  L.  388,  supra,  p.  821,  and  the 
restoration  of  the  remainder  of  the  lands 
of  the  reservation  to  the  public  domain, 
no  part  of  such  lands  is  ''  Indian  coun- 
try," within  the  meaning  of  the  Act  Jan. 
30,  1897,  ch.  109,  29  Stat.  L.  506;  and 
a  prosecution  cannot  he  maintained  there- 
under for  introducing  intoxicating  liquor 
thereon,  even  on  a  portion  which  was 
subsequently  reserved  by  executive  order 
for  agency  and  school  purposes.  U.  S.  v. 
Boss,  (1906)   160  Fed.  132. 

Indian  country  includes  Indian  coun- 
try within  a  state  and  includes  an  In- 
dian reservation.  Pronovost  v.  U.  S., 
(1914)  232  U.  S.  487,  34  S.  Ct.  391,  58 
U.  S.  (L.  ed.)  696. 

The  determination  of  what  is  and  what 
is  not  Indian  country,  as  that  term  is 
employed  in  the  Act,  depends  upon  the 
fact  as  to  whether  the  Indian  title  under 
which  the  land  was  formerly  held  has  or 
has  not  been  completely  extinguished  by 
subsequent  grants.  Royal  Brewing  Co.  v. 
Missouri,  etc.,  R.  Co.,  (D.  C.  Kan.  1914) 
217  Fed.  146.  It  has  been  held  that  a 
railroad  right  of  way  across  the  Flat- 
head Indian  reservation  in  Montana  is 
not  a  part  of  said  reservation  in  con- 
templation of  this  Act  prohibiting  the 
introduction  of  intoxicating  liquors  into 
the  Indian  country,  for  the  reason  that 
the  Indian  title  to  said  right  of  way  had 
been  extinguished  prior  to  the  adoption 
of  the  Act.  State  v.  Tilden,  (1915)  27 
Idaho  262,  147  Pac.   1056. 

"Any  person"  includes  an  Indian  who 
commits     the    offense     specified     in    the 
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statute,  ajB  it  is  evidence  that  Congress 
purposely  left  out  the  words  "  except  an 
Indian  in  the  Indian  country,"  which 
occurred  in  the  original  R.  S.  sec.  2139, 
supra,  p.  913.  U.  S.  v.  Miller,  (1901)  105 
Fed.  944. 

Offense  committed  off  reservation. — ^An 
Indian  living  in  tribal  relations  is  under 
the  charge  of  an  Indian  superintendent  or 
agent,  within  the  meaning  of  these  words 
as  used  in  the  above  Act,  and  the  fact  that 
when  liquor  was  given  to  him  he  was  off 
his  reservation  constitutes  no  defense  to 
a  prosecution  under  the  Act.  U.  ti,  v. 
Miller,   (1901)    105  Fed.  944. 

Carlisle  students. —  This  section  extends 
to  Indian  students  at  the  Carlisle  school, 
which  is  maintained  at  the  expense  of  the 
government  imder  the  direction  of  the 
Interior  Department.  U.  S.  v.  Belt, 
(1904)   128  Fed.  168. 

Conspiracy  to  commit  offense. —  For  a 
sufficient  indictment  see  Joplin  Mercan- 
tile Co.  V.  U.  S.,  (1916)  236  U.  S.  631, 
36  S.  Ct.  291,  69  U.  S.  (L.  ed,)  706. 

Appeal  by  government. —  The  decision 
of  a  federal  District  Court  sustaining  a 
demurrer  to  an  indictment  for  introduc- 
ing liquor  into  the  Indian  country  is  re- 
viewable in  the  federal  Supreme  Court 
by  writ  of  error,  under  the  Act  of  March 
2,  1907,  34  Stat.  L.  1246,  ch.  2564  (see 
title  JxJDiciABT),  where  the  question 
whether  the  indictment  charges  any  of- 
fense against  the  United  States  involves 
the  validity  of  this  section  as  appli^  to 
the  facts  stated.  U.  S.  v.  Sutton,  (1909) 
216  U.  S.  291,  30  S.  Ct.  116,  54  U.  S. 
(L.  ed.)  200,  reveirsing  (1908)  165  Fed. 
263. 

Knowledge  or  intent. —  It  is  no  de- 
fense to  a  prosecution  for  a  violation  of 
this  section  for  the  defendant  to  assert 
that  he  did  not  know  that  the  person  to 
whom  he  sold  was  an  Indian.  U.  S.  v. 
Stofello,  (1904)  8  Ariz.  461,  76  Pac.  611. 

But  in  U.  S.  f?.  Healy,  (D.  C.  Mont. 
1913)  202  Fed.  349,  a  verdict  against  one 
charged  with  an  unlawful  sale  of  intox- 
icating liquor  to  an  Indian  in  violation 
of  this  section,  was  set  aside  by  the  court 
on  its  own  motion.  The  court  said:  "In 
this  case  the  court,  of  its  own  motion, 
vacates  the  sentence  and  judgment,  sets 
aside  the  verdict,  and  discharges  the  de- 
fendant. The  conviction  was  for  a 
felony,  an  unlawful  sale  of  intoxicating 
liquor  to  an  Indian  contrary  to  Act  Jan. 
30,  1897,  ch.  109,  29  Stat.  506.  The  evi- 
dence was  that  the  sale  was  solicited  from 
defendant,  in  the  ordinary  course  of  his 
trade  of  retail  liquor  dealer  in  the  city 
of  Butte  by  said  Indian,  who  therein  was 
in  the  service  of  government  officers  as  a 
decoy.  It  was  claimed  that  there  was 
suspicion  that  defendant  was  making  like 
unlawful  sales,  and  it  was  sought  to  en- 
trap him.  In  this  instance  defendant  was 
i^orant  that  the  purchaser  was  an  In- 
dian, and  notliiiig  in  the  latter's  dress, 


manner,  speech,  or  appearance  served  to 
put  him  on  inquiry  therein;  the  Indian 
approximating  those  not  Indians.  The 
court  instructed  the  jury  that  in  view 
of  the  evidence  its  duty  was  to  convict, 
and  the  jury  returned  a  verdict  accord- 
ingly. After  further  consideration,  I  am 
persuaded  a  conviction  under  such  cir- 
cumstances is  unjust  and  contrary  to  pub- 
lic policy.  Hence,  the  conviction  having 
been  at  this  term,  the  judgment  being  '  in 
the  breast  of  the  court,'  and  the  court 
having  full  power  over  it,  the  order  vacat- 
ing the  same.  See  Ea  p.  Lange,  18  WalL 
167,  21  U.  S.  (L.  ed.)  872.  Decoys  are 
permissible  to  entrap  criminals,  but 
not  to  create  them;  to  present  oppor- 
tunity to  those  having  intent  to  or  willing 
to  commit  crime,  but  not  to  ensnare  the 
law-abiding  in  unconscious  offending. 
Where  a  statute,  as  here,  makes  an  act  a 
crime  regardless  of  the  actor's  intent  or 
knowledge,  ignorance  of  fact  is  not  ex- 
cuse if  the  act  be  done  voluntarily;  but 
when  done  upon  solicitation  by  the  gov- 
ernment's instrument  to  that  end  ignor- 
ance of  act  stamps  the  act  as  Involuntary, 
and  excuses,  or  at  least  estops  the  gov- 
ernment from  a  conviction.  In  the 
former  case  the  actor  is  bound  to  know 
the  facts,  and  acts  at  his  peril.  In  the 
latter  case  he  is  relieved  of  the  obligation 
by  the  government's  invitation,  which  is 
or  the  nature  of  fraudulent  concealment 
and  deceit,  and,  if  not  consent,  yet  doth 
work  an  estoppel.  Though  the  seller  has 
violated  the  statute,  he  was  the  passive 
instrument  of  the  government,  and  his  is 
a  blameless  wrong  for  which  he  cannot  be 
justly  convicted.  If,  however,  the  decoy 
is  one  whose  appearence,  or  otherwise, 
conveys  knowledge  of  his  disability,  or  is 
sufficient  to  put  the  seller  on  inquiry, 
any  sale  made  is  voluntary,  establishes 
guilt,  and  warrants  conviction.  For  in 
such  case  the  seller  is  either  of  guilty  in- 
tent, or  negligent  ignorance  or  reckless- 
ness, which  relieves  the  government's 
participation  of  any  taint  of  fraudulent 
concealment  or  deceit.  It  will  be  observed 
the  case  at  bar  is  not  of  those  where 
the  actor  knows  his  act  violates  the 
law.  Of  the  latter  is  he  who,  on 
solicitation,  sells  or  passes  money  known 
to  him  to  be  counterfeit,  or  he  who 
thus  mails  prohibited  matter,  or  he  who 
thus  sells  intoxicants  without  a  license 
or  in  *  dry '  territory.  These  latter  acts 
are  criminal,  let  the  status  of  the  solicitor 
be  what  it  may;  and  hence  that  he  is  a 
decoy  does  not  neutralize  the  criminal 
quality  of  the  act  In  the  case  at  bar 
the  act  is  innocent  but  for  the  status  of 
the  solicitor,  and  because  he  is  a  decoy  of 
concealed  disability  the  act  is  blameless, 
and  there  is  estoppel  against  conviction. 
Were  it  otherwise,  honest  men  could  easily 
be  made  felons.  Many  of  the.  govern- 
ment's Indian  wards  are  not  distinguish- 
able from  Caucasians.     Any  purveyor  of 
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liquors,  and  any  one  moved  by  hospitality  liquors  from  Oklahoma  into  that  part  of 

to  share  thereof  with  guests,  ignorant  of  the  state  known  as  Indian  Territory,  and 

their  status,  would  unhesitatinsly  sell  or  was    authorized    to    control   the    sale   of 

give  to  them.     As  decoys  in  the  service  liquor  through  its  own  courts,  this  sec- 

of  government  officers,  what  instruments  tion  was  no  longer  in  force  in  that  part 

of  oppression  they  might  be  to  men  de-  of  Oklahoma  formerly  known  as  Indian 

voted  to  law,  but  ignorant  of  their  dis-  Territory  after  its  admission  as  a  state 

ability.     That  the  seller  is  suspected  of  so  as  to  prevent  the  introduction  therein 

voluntary  like  sales  does  not  justify  en-  of  liquor  from  Arkansas  in  the  interstate 

trapping  as  here;  for  thereby  a  lawabid-  commerce.     U.  S.  v.  U.  S.  Express  Co., 

ing  person  may  as  easily  be  ensnared.  And  (IWO)    180  Fed.  1006. 

the   result   proves  nothing  but  overzeal,  But  in  U.  S.  v.  Wright,  (1913)  229.  U. 

to  put  it  mildly,  of  government  officers.  S.  226,  33  S.  Ct  630,  67  U.  S.  (L.  ed.) 

The  practice  cannot  be  tolerated,  and  a  1160,  it  was  held  that  in  Oklahoma  this 

conviction  for  an  offense  so  procured  can-  statute   is  still  in   force,   at  least  with 

not  stand."  respect  to  the  introduction  of  liquor  into 


Repeal  as  to  Oklahoma. —  Since  by  the  Inclian  country  from  points  outside  the 

Enabling  Act  by  which  Oklahoma  was  ad-  state,  notwithstanding  the  Oklahoma  En- 

mitted  into  the  Union,  Act  Cong.  June  16,  abling  Act  which  authorized  the  state  to 

1906,    ch.    3335,    34    Stat.   L.    267    (title  legislate  on  the.  subject  of  the  use  of  in- 

States),  the  state  was  left  with  jnrisdic-  tozicating  liquors  by  the  Indians  therein, 
tion  of  the  introduction  of  intoxicating 

Sec.  2.  [Inconsistent  provisionB  repealed.]  That  so  much  of  the  Act 
of  the  twenty-third  day  of  July,  eighteen  hundred  and  ninety-two,  as  is 
inconsistent  with  the  provisions  of  this  Act  is  hereby  repealed.  [29  Siai. 
L.  507.] 

R.  S.  sec.  2139  is  re-enacted  with  amendments  by  Act  of  July  23,  1892,  ch.  234, 
[set  forth  supra,  p.  913,  as  *'  se&  2139  "].  The  Act  here  given  enlarges  the  provisions 
of  said  Act  of  1892  by  amplifying  the  definitions  of  the  forbidden  liquors  and  providing 
more  specifically  the  classes  of  Indians  affected.  The  latter  portion  of  the  first  section 
of  this  Act  is  substantially  repeated  from  said  Act  of  1892.  The  former  Act  contains 
provisions  in  regard  to  the  procedure,  which  are  apparently  not  affected  by  this  Act. 
Compilera'  note,  2  Suftp,  R,  8.  54^. 


[Sec.  1.]  [Suppression  of  liquor  trafBc  —  powers  of  ofBcers.]    •    •    • 

the  powers  conferred  by  section  twenty-one  hundred  and  forty  of  the 
Revised  Statutes  upon  Indian  agents,  and  subagents,  and  commanding 
officers  of  military  posts  are  hereby  conferred  upon  the  special  agent  of  the 
Indian  Bureau  for  the  suppression  of  the  liquor  traffic  among  Indians  and 
in  the  Indian  country  and  duly  authorized  deputies  working  under  his 
supervision.    [34  Stat.  L.  1017.] 

This  is  from  the  Indian  Appropriation  Act  of  March  1,  1907,  ch.  2286. 
R.  S.  sec.  2140  mentioned  in  the  text  is  given  supra,  p.  915. 


[Sec.  1.]  [Sacramental  wines  in  Indian  country  —  powers  of  officers.] 
•  •  •  That  hereafter  it  shall  not  be  unlawful  to  introduce  and  use  wines 
solely  for  sacramental  purposes,  under  church  authority,  at  any  place  within 
the  Indian  country  or  any  Indian  reservation,  including  the  Pueblo  Reser- 
vations in  New  Mexico :  Provided,  also,  That  the  powers  conferred  by  sec- 
tion seven  hundred  and  eighty-eight  of  the  Revised  Statutes  upon  marshals 
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and  their  deputies  are  hereby  conferred  upon  the  chief  special  officer  for 
the  suppression  of  the  liquor  traffic  among  Indians  and  duly  authorized 
officers  working  under  his  supervision  whose  appointments  are  made  or 
affirmed  by  the  Commissioner  of  Indian  Aflfairs  or  the  Secretary  of  the 
Interior.    [37  Stat.  L,  519.] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  24,  1012,  ch.  388. 
For  R.  S.  aec.  788  mentioned  in  the  text  see  the  title  Judicial  Officebs. 


INDICTMENTS  AND  INFORMATIONS 

See  Criminal  Law,  and  consult  the  Qeneral  Index. 


INDUSTRIAL  PEACE  FOUNDATION 

Ad  of  March  2,  1907,  ch.  2568,  925. 

Sec,  1.  Foundation  for  the  Promotion  of  Inditstrial  Peace  Established  — 
Board  of  Trustees  —  Va^xincies,  925, 
2.  DvJties   of   Trustees — Industrial    Peace   Committee  —  Selection, 
Service,  etc,  926. 

5.  Meetings  and  Conferences  aJt  Washington,  926. 
4.  Expenditures,  927. 

J.  Property  Holdings — Limit,  927. 

6.  Principal  Office,  etc.,  927. 

7.  Co-operation  with  Other  Societies,  927. 

8.  Effect,  9^. 


An  Act  To  establish  the  Foundation  for  the  Promotion  of  Industrial  Peace. 

[Act  of  March  2, 1907,  ch.  2558,  34  Stat.  L.  1241.] 

[Sec.  1.]  [Foundation  for  the  promotion  of  industrial  peace  established 
—  board  of  trustees  —  vacancies.]  That  the  Chief  Justice  of  the  United 
States,  the  Secretary  of  Agriculture,  and  the  Secretary  of  Commerce  and 
Labor,  and  their  successors  in  office,  together  with  a  representative  of  labor 
and  a  representative  of  capital  and  two  persons  to  represent  the  general 
public,  to  be  appointed  by  the  President  of  the  United  States,  are  hereby 
created  trustees  of  an  establishment  by  the  name  of  the  Foundation  for  the 
Promotion  of  Industrial  Peace,  with  authority  to  receive  the  Nobel 
peace  prize  awarded  to  the  President  and  by  him  devoted  to  this  founda- 
tion, and  to  administer  it  in  accordance  with  the  purposes  herein  defined. 
Any  vacancies  occurring  in  the  number  of  trustees  shall  be  filled  in  like 
manner  by  appointment  by  the  President  of  the  United  States.  [34  Stat. 
L.  1241.] 

The  foregoing  section  1  was  preceded  by  the  following  preamble: 

"Whereas  Alfred  Bernard  Nobel,  of  the  city  of  Stockholm,  in  the  Kingdom  of 
Sweden,  having  by  his  last  will  and  testament  provided  that  the  residue  of  his  estate 
shaU  constitute  a  fund  the  income  from  which  shall  be  annually  awarded  in  prizes  to 
those  persons  who  have  during  the  year  contributed  most  materially  to  benefit  man- 
kind, and  having  further  provided  that  one  share  of  said  income  shall  be  awarded  to 
the  person  who  shall  have  most  or  best  promoted  the  fraternity  of  nations  and  the 
abolishment  or  diminution  of  standing  armies  and  the  formation  and  increase  of  peace 
congresses;  and 

"  Whereas  the  Norwegian  Parliament  having,  under  the  terms  of  said  foundation, 
elected  a  committee  for  the  distribution  of  the  peace  prize,  and  this  committee  having 
in  the  year  nineteen  hundred  and  six  awarded  the  aforesaid  prize  to  Theodore  Roose- 
velt, President  of  the  United  States,  for  his  services  in  behalf  of  the  peace  of  the 
world;  and 

"  Whereas  the  President  desiring  that  this  award  shall  form  the  nucleus  of  a  fund 
the  income  of  which  shall  be  expended  for  bringing  together  in  conference  at  the  city 
of  Washington,  especially  during  the  sessions  of  Congress,  representatives  of  labor  and 
capital  for  the  purpose  of  discuasing  industrial  problems,  with  the  view  of  arriving  at 
a  better  understanding  between  employers  and  employees,  and  thus  promoting  industrial 
peace:    Therefore'* 

[925] 


926  3  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  2.  [Duties  of  tnutees  —  Industrial  Peace  Committee  —  selection, 
service,  etc.]  That  it  shall  be  the  duty  of  the  trustees  herein  mentioned  to 
invest  and  reinvest  the  principal  of  this  foundation,  to  receive  any  addi- 
tions which  may  come  to  it  by  gift,  bequest,  or  devise,  and  to  invest  and 
reinvest  the  same ;  and  to  pay.  over  the  income  from  the  Foxmdation  and 
its  additions,  or  such  part  thereof  as  they  may  from  time  to  time  apportion, 
to  a  committee  of  sixteen  persons,  to  be  known  as  the  '^  Industrial  Peace 
Committee;"  said  committee  to  consist  of  the  seven  trustees  and  nine 
other  persons  to  be  selected  by  the  trustees,  three  of  whom  shall  serve  as 
members  of  the  committee  for  the  period  of  one  year,  three  as  members  for 
the  period  of  two  years,  and  three  as  members  for  the  period  of  three  years, 
three  of  the  nine  members  thus  selected  by  the  trustees  to  be  representatives 
of  labor,  three  to  be  representatives  of  capital,  each  chosen  for  distinguished 
services  in  the  industrial  world  in  promoting  righteous  industrial  peace, 
and  three  members  to  represent  the  general  public.  Any  vacancies  which 
may  occur  in  this  committee  shall  be  iilled  by  the  selection  and  appointment 
in  the  manner  prescribed  for  the  original  appointment  of  the  committee, 
and  when  the  committee  has  first  been  fully  selected  and  appointed  each 
member  thereafter  appointed  shall  serve  for  the  period  of  three  years  or 
for  the  unexpired  portion  of  such  term.  [34  Stat  L.  1242,  as  amended 
by  35  Stat,  L.  637,] 

This  section  was  amended  to  read  as  above  given  by  section  1  of  the  Act  of  Feb.  18, 
1909,  eh.  148,  35  Stat.  L.  637.    Formerly  section  2  was  as  foUows: 

"  Sec.  2.  That  it  shall  be  the  duty  of  the  trustees  herein  mentioned  to  invest  and 
reinvest  the  principal  of  this  foundation,  to  receive  any  additions  which  may  come 
to  it  by  gif t,  oequest,  or  devise,  and  to  invest  and  reinvest  the  same;  and  to  pay  over 
the  income  from  the  foundation  and  its  additions,  or  such  part  thereof  as  they  may 
from  time  to  time  apportion,  to  a  committee  of  nine  persons,  to  be  known  as  *  The 
industrial  peace  committee,'  to  be  selected  by  the  trustees,  three  members  of  which 
committee  shall  serve  for  the  period  of  one  year,  three  members  for  the  period  of  two 
years,  and  three  members  for  the  period  of  three  years;  three  members  of  this  com- 
mittee to  be  representatives  of  labor,  three  to  be  representatives  of  capital,  each  chosen 
for  distinguished  services  in  the  industrial  world  in  promoting  righteous  industrial 
peace,  and  three  members  to  represent  the  general  public.  Any  vacancies  which  may 
occur  in  this  committee  shall  be  filled  by  selection  and  appointment  in  the  manner 
prescribed  for  the  original  appointment  of  the  committee,  and  when  the  committee  has 
first  been  fully  selected  and  appointed  each  member  thereafter  appointed  shall  serve 
for  a  period  of  three  years  or  the  unexpired  portion  of  such  term."    [54  Stat.  L.  1242,} 

Sec.  3.  [Meetings  and  conferences  at  Washington.]  That  the  Industrial 
Peace  Committee  herein  constituted  shall  arrange  for  such  meetings  and 
conferences  in  the  city  of  Washington,  District  of  Columbia,  as  it  may  deem 
advisable,  of  representatives  of  labor  and  capital  for  the  purpose  of  dis- 
cussing industrial  problems  with  the  view  of  arriving  at  a  better  under- 
standing between  employers  and  employees.  It  shall  call  such  conferences 
in  case  of  great  industrial  crises  and  take  such  other  steps  as  in  its  dis- 
cretion will  promote  the  general  purposes  of  the  Foundation,  subject,  how- 
ever, to  such  rules  and  regulations  as  may  be  prescribed  by  the  trustees. 
The  committee  shall  receive  suggestions  for  the  subjects  to  be  discussed  at 
the  meetings  and  conferences,  and  be  charged  with  the  conduct  of  the  pro- 
(^eedings  at  such  meetings  and  conferences,  and  shall  also  arrange  for  the 
publication  of  the  results  of  such  meetings  and  conferences.  [34  Stat.  L, 
1242,  as  amended  by  35  Stat.  L.  637.] 

This  section  was  amended  to  read  as  here  given  by  section  2  of  the  Act  of  Feb.  18, 
1909,  ch.  148,  35  Stat.  L.  637.    Originally  this  section  read  as  follows: 
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**  Ssc.  3.  Th&t  the  industrial  peace  committee  herein  constituted  shall  arrange  for 
an  annual  conference  in  the  city  of  Washington,  District  of  Columbia,  of  representatives 
of  labor  and  capital  for  the  purpose  of  discussing  industrial  problems,  with  the  view 
of  arriving  at  a  better  understanding  between  employers  and  employees;  it  shall  call 
special  conferences  in  case  of  great  industrial  crises  and  at  such  other  times  as  may 
be  deemed  advisable,  and  take  such  other  steps  as  in  its  discretion  will  promote  the 
general  purposes  of  the  foundation;  subject,  however,  to  such  rules  and  regulations  as 
may  be  prescribed  by  the  trustees.  The  committee  shall  receive  suggestions  for  the 
subjects  to  be  discussed  at  the  annual  or  other  conferences  and  be  charged  with  the 
conduct  of  the  proceedings  at  such  conferences.  The  committee  shall  also  arrange  for 
the  publication  of  the  results  of  the  annual  and  special  conferences."     [S4  Stat  L. 

Sec.  4.  [Expenditures.]  That  all  expenditures  authorized  by  the  trus- 
tees shall  be  paid  exclusively  from  the  accrued  income  and  not  from  the 
principal  of  the  foundation.    [34  8tat.  L.  1243.] 

Sec.  5.  [Property  holdings  —  limit.]  That  the  trustees  herein  named 
are  authorized  to  hold  real  and  personal  estate  in  the  District  of  Columbia 
to  an  amount  not  exceeding  three  million  dollars,  and  to  use  and  dispose  of 
the  same  for  the  purposes  of  this  foundation.    [34  Stat.  L.  1243,] 

Sec.  6.  [Principal  ofBce^  etc.]  That  the  principal  office  of  the  founda- 
tion shall  be  located  in  the  District  of  Columbia,  but  offices  may  be  main- 
tained and  meetings  of  the  trustees  and  committees  may  be  held  in  other 
places,  to  be  provided  for  in  by-laws  to  be  adopted  from  time  to  time  by 
the  trustees,  for  the  proper  execution  of  the  purposes  of  the  foundation. 
[34  Stat.  L.  1243.] 

Sec.  7.  [Oo-operation  with  other  societies.]  That  the  Foundation  for 
the  Promotion  of  Industrial  Peace  is  hereby  authorized  and  empowered,  at 
its  discretion,  to  cooperate  with  any  institutions  or  societies  having  similar 
or  like  purposes.    [34  Stat.  L.  1243.] 


8.  [Effect.]     That  this  Act  shall  take  effect  immediately  on  its 
passage.    [34  Stat.  L.  1243.] 


INDUSTRIAL  RELATIONS 

See  Labor 


INFRINGEMENT 

See  Copyright;  Patents;  Trademarks 


INSANE  PERSONS 

See  Alaska;  Hospitals  and  Asylums 


INSECTICIDE  ACT 

See  Agriculture 


INSOLVENCY 

See  Bankruptcy 


INSPECTION 

Agricultural  Products,  see  Agriculture. 
Food  Products,  see  Animals  ;  Food  and  Drugs. 
Locomotive  Equipment,  see  Railroads. 
Steam  Vessels,  see  Steam  Vessels. 
Consult  also  the  General  Index. 


INSURRECTION 

R.  S.  5?97.  Insurrection  against  a  State  Government,  929. 

R,.  S,  S298,  Insurrection  against  the  Government  of  the  United  States,  930. 

R.  S.  5299.  Power  to  Suppress  Insurrection  in  Violation  of  Civil  Rights,  930. 

R.  S.  5300.  Prodamaiion  to  Insurgents  to  Disperse,  931. 

R.  S.  5301.  Suspension  of  Commercial  Intercourse,  931. 

R.  S.  5302.  In  Loyal  States,  933. 

R.  S.  5303.  To  Whom  Prohibition  Shall  Extend,  933. 

R.  S.  5304.  Commercial  Intercourse  —  to  What  Extent  Permitted,  934 

R.  S.  5305.  Appointment  and  Compensation  of  Officers,  935. 

R.  S.  5306.  Trading  without  License,  etc.,  935. 

R.  S.  5307.  Investigations  to  Detect  Frauds,  936. 

R.  S.  5308.  Confiscation  of  Property  Employed  in  Aid  of  Insurrection,  936. 

R.  S.  5309.  Proceedings,  Where  Hod,  938. 

R.  S.  5310.  Property  Taken  on  Inland  Waters,  938. 

R.  S.  5311.  How  Proceedings  Shall  Be  Instituted,  938. 

R.  S.  5312.  Prohibition  upon  Transportation  of  Goods  to  Aid  Insurrection,  939. 

R.  S.  5313.  Prohibition  upon  Trade  in  Captured  or  Abandoned  Property,  940, 

R.  S.  5314.  Change  of  Port  of  Entry  in  Case  of  Insurrection,  940. 

R.  S.  5315.  Removal  of  Custom  House,  940. 

R.  S.  5316.  Enforcement  of  Preceding  Sections,  941. 

R.  S.  5317.  Entire  District  Closed  to  Entry,  941. 

R.  S.  5319.  Forfeiture  of  Vessels  Belonging  to  Citizens  of  Insurrectionary 

States,  941. 
R.  S.  5320.  Refusal  of  Clearance  to  Vessels  Laden  with  Suspected  Merchandise, 

942. 
R.  S.  5321.  Bond  upon  Clearance,  942. 
R.  S.  5322.  Liens  upon  Condemned  Vessels,  942. 
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CROSS-RSFERENCES 


Insurrection  of  Citizens  of  the  United  States  against  Foreign  Countries, 
see  DIPLOMATIC  AND  CONSULAR  OFFICERS. 

See  generaUy  CIVIL  RIGHTS;  JUDICIARY;  WAR  DEPARTMENT 
AND  MILITARY  ESTABLISHMENT. 


Sec.  5297.  [Ixurarrection  against  a  State  govemment.]  In  case  of  an 
insurrection  in  any  State  against  the  government  thereof,  it  shall  be  lawful 
for  the  President,  on  application  of  the  legislature  of  such  State,  or  of  the 
executive,  when  the  legislature  cannot  be  convened,  to  call  forth  such  num- 
ber of  the  militia  of  any  other  State  or  States,  which  may  be  applied  for, 
as  he  deems  sufScient  to  suppress  such  insurrection ;  or,  on  like  applica- 
tion, to  employ,  for  the  same  purposes,  such  part  of  the  land  or  naval  forces 
of  the  United  States  as  he  deems  necessary.    [R.  S.] 

Act  of  Feb.  28,  1795,  ch.  36,  1  Stat.  L.  424;  Act  of  March  3,  1807,  ch.  39,  2  Stat.  L. 
443. 

Sections  5297-5322  constitute  title  LXIX,  "  Insurrection,"  of  the  Revised  Statutes. 


In  execution  of  the  powers  conferred  by 
the  Constitution,  art.  1,  §  8,  clause  15, 
Congress  passed  this  statute  vesting  in  the 
President,  under  the  terms  set  forth  in 
the  statute,  discretionary  power  over  the 
militia  in  cases  enumerated  in  such 
clause.  U,  S.  t?.  The  Tropic  Wind,  (1861) 
2  Hayw.  &  H.  (D.  C.)  374,  28  Fed.  Cas. 
No.  16,541a.  See  also  U.  S.  v.  Smith, 
(1806)  3  Wheel.  Crim.  (N.  Y.)  100,  27 
Fed.  Cas.  No.  16,342. 

Authority  of  President. —  In  Luther  v, 
Borden,  (1849)  7.  How.  1,  12  U.  S.  (L.. 
ed.)  581,  a  case  arising  out  of  the  conflicts 
between  the  Rhode  Island  Charter  Gov- 
ernment and  the  so-called  People's  Con- 
stitutional Government,  the  court  said: 
"  Bjr  this  act  [Feb.  28,  1795]  the  power  of 
de<^dinff  whether  the  exigency  had  arisen 
upon  ^ich  the  government  of  the  United 
States  is  bound  to  interfere,  is  given  to 
the  President.  He  is  to  act  upon  the 
application  of  the  legislature  or  of  the 
executive,  and  consequently  he  must  deter- 
mine what  body  of  men  constitute  the 
legislature,  and  who  is  the  governor,  be- 
fore he  can  act.  The  fact  t^t  both  par- 
ties claim  the  right  to  the  government 
cannot  alter  the  case,  for  both  cannot 
be  entitled  to  it.  If  there  is  an  armed 
conflict,  like  the  one  of  which  we  are 
speaking,  it  is  a  case  of  domestic  violence, 
and  one  of  the  parties  must  be  in  insur- 
rection against  the  lawful  government. 
And  the  President  must,  of  necessity,  de- 
cide which  is  the  government,  and  which 
party  is  unlawfully  ar];ayed  against  it, 
before  he  can  perform  the  duty  imposed 
upon  him  by  the  Act  of  Congress."  After 
the  President  has  acted  and  called  out 
the  militia,  a  Circuit  Court  [now  District 
Court]   of  the  United  States  has  no  au- 


thority to  inquire  whether  his  decision 
was  righti  See  also  Martin  17.  Mott, 
(1827)  12  Wheat.  19,  6  U.  S.  (L.  ed.) 
537;  U.  S.  V.  One  Hundred  and  Twenty- 
nine  Packages,  (1862)  2  Am.  L.  Reg. 
N.  S.  419,  27  Fed.  Cas.  No.  15,941;  (1866) 
8  Atty.-Gen.  13;  (1854)  8  Op.  Atty.-Gen. 
445;  (1861)  10  Op.  Atty.-Gen.  74; 
(1874)    14  Op.  Atty.-Gen.  391. 

The  Acts  of  1795  and  1807  authorize 
the  President  to  call  out  the  militia  and 
use  the  military  and  naval  forces  of  the 
United  States  in  case  of  invasion  by  for- 
eign nations,  and  to  suppress  insurrection 
against  the  government  of  a  state  or  the 
United  States.  If  a  war  be  made  by  inva- 
sion of  a  foreign  nation,  the  President 
is  not  only  authorized  but  boimd  to  resist 
force  by  force.  He  does  not  initiate  the 
war,  but  is  bound  to  accept  the  challenge 
without  waiting  for  any  specfial  legisla- 
tive authority.  Prize  Cases,  (1862)  2 
Black  635,  17  U.  S.   (L.  ed.)   459. 

The  statute  does  not,  by  expression,  em- 
power the  President  to  call  for  the  militia 
of  the  state  in  which  the  insurrection 
exists,  but  only,  upon  the  application  of 
such  state,  to  call  forth  the  militia  of 
some  other  state  or  states.  It  presumes 
that,  when  occasion  arises,  the  militia  of 
the  particular  state  will  be  brought  into 
action  by  its  own  executive  and  legisla- 
tive authority.     (1856)  8  Op.  Atty.-Gen.  8. 

The  President  is  only  to  be  moved  to 
action  by  the  "legislature"  of  the  state 
in  which  the  insurrection  exists,  or  of 
the  executive  of  such  state  when  the  legis- 
lature cannot  be  convened.  (1856)  8  Op. 
Atty.-Gen.  8. 

District  of  Columbia. —  This  statute  ap- 
plies to  the  states  and  not  to  the  District 
of  Columbia.    U.  S.  f?.  Stewart,  (1857)  2 
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Hayw.  &  H.    (D.  G.)    280,  27  Fed.  Cai.  The  power  to  furnish  arms  alone  Bi»y 

No.  16,401a.  be  comprehended  in  the  power  to  employ 

The   term   ''land   forces"    in   the  last  all  the  land  and  naval  ''force"  of  the 

clause   of    the   section   cannot  be  under-  United  States.    (1866)  8  Op.  Atty.-Gen.  8. 

stood  as  used  synonymously  with  **  militia  Formal  muster  of  Pennsylvania  reserve 

in  service."    Ew  p.  HendersoUj  (1878)   11  regiments  into  the  service  of  the  United 

Fed.  Cas.  No.  6,349.  States.    See  (1861)  10  Op.  Atty.-Gen.  100- 

Seo.  5298.  [Ixurarrection  against  the  Government  of  the  United  States.] 

Whenever,  by  reason  of  unlawful  obstructions,  combinations,  or  assemblages 
of  persons,  or  rebellion  against  the  authority  of  the  Government  of  the 
United  States,  it  shall  become  impracticable,  in  the  judgment  of  the  Presi- 
dent, to  enforce,  by  the  ordinary  course  of  judicial  proceedings,  the  laws  of 
the  United  States  within  any  State  or  Territory,  it  shall  be  lawful  for  the 
President  to  call  forth  the  militia  of  any  or  all  the  States,  and  to  employ 
such  parts  of  the  land  and  naval  forces  of  the  United  States  as  he  may  deem 
necessary  to  enforce  the  faithful  execution  of  the  laws  of  the  United  States, 
or  to  suppress  such  rebellion,  in  whatever  State  or  Territory  thereof  the 
laws  of  the  United  States  may  be  forcibly  opposed,  or  the  execution  thereof 
forcibly  obstructed.    [JB.  8.] 

Act  of  July  20,  1861,  ch.  26,  12  Stat.  L.  281. 

Authority    of    the    Pietident. —  While,  tiTe  abodes  within  a  limited  time,  and,  if 

under  the  Act  of  June  18,  1878,  sec.  15  they  shall  fail  to  do  so,  it  wiU  then  be 

(title   Wab  Dkpabtmknt  and  Mhjtabt  lawful  for  him  to  employ  such  parts  of 

EsTABUSHMSNT),  the  United  States  mar-  the  land  forces  of  the  United  States  as  he 

shal   cannot   be    aided   by    the   military  may  deem  necessary  to  enforce  the  laws 

forces  of  the  United  States  as  a  posse  of   the   United  States.      (1878)    16    Op. 

comitatus  in  the  execution  of  his  process,  Atty.-Gen.  162.     See  also   (1881)    17  Op. 

yet,   when   the   facts   justify  him   in    so  Atty.-Gen.    242  j     (1882)     17    Op.    Atty.- 

doing,  the  President  may  issue  his  proda-  Gen.  33a;    (1889)   19  Op.  Atty.-Gen.  293; 

mation    commanding    insurgents    to    die-  (1890)    19  Op.  Atty.-Gen.  570.     . 
perse  and  retire  peaceably  to  their  respec- 

Seo.  5299.  [Power  to  suppress  insurrection  in  violation  of  civil  rights.] 
Whenever  insurrection,  domestic  violence,  unlawful  combinations,  or  con- 
spiracies in  any  State  so  obstructs  or  hinders  the  execution  of  the  laws 
thereof,  and  of  the  United  States,  as  to  deprive  any  portion  or  class  of  the 
people  of  such  State  of  any  of  the  rights,  privileges,  or  immunities,  or 
protection,  named  in  the  Constitution  and  secured  by  the  laws  for  the 
protection  of  such  rights,  privileges,  or  immunities,  and  the  constituted 
authorities  of  such  State  are  unable  to  protect,  or,  from  any  cause,  fail  in 
or  refuse  protection  of  the  people  in  such  rights,  such  facts  shall  be  deemed 
a  denial  by  such  State  of  the  equal  protection  of  the  laws  to  which  they  are 
entitled  under  the  Constitution  of  the  United  States;  and  in  all  such  cases, 
or  whenever  any  such  insurrection,  violence,  unlawful  combination,  or  con- 
spiracy, opposes  or  obstructs  the  laws  of  the  United  States,  or  the  due 
execution  thereof,  or  impedes  or  obstructs  the  due  course  of  justice  under 
the  same,  it  shall  be  lawful  for  the  President,  and  it  shall  be  his  duty,  to 
take  such  measures,  by  the  employment  of  the  militia  or  the  land  and  naval 
forces  of  the  United  States,  or  of  either,  or  by  other  means,  as  he  may  deem 
necessary  for  the  suppression  of  such  insurrection,  domestic  violence,  or 
combinations.     [R.  S.] 

Act  of  April  20,  1871,  ch.  22,  17  Stat.  L.  14. 

For  further,  provisions  relating  to  the  protection  of  persons  in  the  enjoyment  of 
equal  rights  under  the  law  see  the  title  Civil  Rights. 
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Sec.  5300.  [Proclamation  to  insurgents  to  disperse.]  Whenever,  in 
the  judgment  of  the  President,  it  becomes  necessary  to  use  the  military 
forces  under  this  Title,  the  President  shall  forthwith,  by  proclamation, 
command  the  insurgents  to  disperse  and  retire  peaceably  to  their  respective 
abodes,  within  a  limited  time.    [B.  8.] 

Act  of  July  29,  1861,  ch.  25,  12  Stat.  L.  282. 

Sec.  5301.  [Suspension  of  commercial  intercourse.]  Whenever  the 
President,  in  pursuance  of  the  provisions  of  this  Title,  has  called  forth  the 
militia  to  suppress  combinations  against  the  laws  of  the  United  States,  and 
to  cause  the  laws  to  be  duly  executed,  and  the  insurgents  shall  have  failed 
to  disperse  by  the  time  directed  by  the  President,  and  when  the  insurgents 
claim  to  act  under  the  authority  of  any  State  or  States,  and  such  claim  is 
not  disclaimed  or  repudiated  by  the  persons  exercising  the  functions  of 
government  in  such  State  or  States,  or  in  the  part  or  parts  thereof  in  which 
such  combination  exists,  and  such  insurrection  is  not  suppressed  by  such 
State  or  States,  or  whenever  the  inhabitants  of  any  State  or  part  thereof 
are  at  any  time  found  by  the  President  to  be  in  insurrection  against  the 
United  States,  the  President  may,  by  proclamation,  declare  that  the  inhabit- 
ants of  such  State,  or  of  any  section  or  part  thereof  where  such  insurrec- 
tion exists,  are  in  a  state  of  insurrection  against  the  United  States;  and 
thereupon  all  commercial  intercourse  by  and  between  the  same  and  the  citi- 
zens thereof  and  the  citizens  of  the  rest  of  the  United  States  shall  cease  and 
be  unlawful  so  long  as  such  condition  of  hostility  shall  continue;  and  all 
goods  and  chattels,  wares  and  merchandise,  coming  from  such  State  or 
section  into  the  other  parts  of  the  United  States,  or  proceeding  from  other 
parts  of  the  United  States  to  such  State  or  section,  by  land  or  water,  shall, 
together  with  the  vessel  or  vehicle  conveying  the  same,  or  conveying  persons 
to  or  from  such  State  or  section,  be  forfeited  to  the  United  States.    [R,  8,] 

Act  of  July  13,  1861,  ch.  8,  12  Stat.  L.  257;  Act  of  July  31,  1861,  ch.  32,  12  Stat.  L. 
284. 

Purpose  and  eflfect  of  the  statute. —  18,271;  U.  S.  v.  The  William  Arthur, 
The  Act  of  July  13,  1861,  was  manifestly  (1861)  3  Ware  276,  28  Fed.  Cas.  No. 
passed  in  view  of  the  state  of  the  country  16,702;  Chesapeake,  etc.,  R.  Co.  i?.  U.  S., 
then  existing  and  in  view  of  the  Presi-  (1885)  20  Ct.  CI.  49. 
dent's  proclamation  recognizing  a  state  Civil  war. — ^The  conflict  between  the 
of  war  oy  announcing  a  blockade.  Under  states  had  a  status  of  a  civil  war,  and 
the  authority  of  this  Act  the  President  the  government  at  Washington  had  a 
•  did  issue  a  proclamation  on  the  16th  day  right  to  treat  as  enemies  the  inhabitants 
of  August,  1861.  Both  the  Act  and  the  of.  the  states  which  claimed  to  have 
proclamation  exhibit  a  clear  implication  seceded,  and  to  exercise  in  reference  to 
that  before  the  first  was  enacted  and  the  them  those  belligerent  rights  which  be- 
second  was  issued,  conunercial  intercourse  long  to  parties  in  a  public  war.  U.  S.  v. 
was  not  unlawful;  that  it  had  been  per-  The  F.  W.  Johnson,  (1861)  18  Leg.  Int. 
mitted.  The  enactment  that  it  should  (Pa.)  334,  25  Fed.  Cas.  No.  15,179.  See 
not  be  permitted  after  a  day  then  in  the  also  Hamilton  v.  Dillin,  (1874)  21  Wall, 
future  must  be  considered  an  implied  73,  22  U.  S.  (L.  ed.)  528;  Caldwell  v, 
affirmation  that  up  to  that  day  it  was  Southern  Ehcpress  Co.,  (1866)  1  Flipp. 
lawful;  and  certamly  Congress  had  the  85,  4  Fed.  Cas.  No.  2,303;  Green's  Case, 
power  to  relax  any  of  the  ordinary  rules  (1874)  10  C^.  CI.  470. 
of  war.  Matthews  v.  McStea,  (1875)  91  A  proclamation  by  the  President  has  no 
U.  S.  7,  23  U.  S.  (L.  ed.)  188.  See  retroactive  effect.  (1861)  10  Op.  Atty.- 
further  Dow  i?.  Johnson,  (1879)  100  U.  S.  Gen.  152. 

158,  25  U.  S.   (L.  ed.)   632;  Burbank  v.  The    military    occupation   and    control 

Conrad,    (1877)    96  U.   S.  291,  24  U.  S.  which  may,  under  a  presidential  procla- 

(L.   ed.)    731;    Charge   to    Grand   Jury,  mation,  work  an  exception  to  the  prohibi- 

(1861)   5  Blatchf.  549,  30  Fed.  Cas.  No.  tion  of  commercial   intercourse,  must  be 
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actual.,  substantial,  complete,  and  per- 
manent, and  not  illusory,  imperfect,  and 
transient.  Tlie  Venice,  (1864)  2  Wall. 
268,  17  U.  S.  (L.  ed.)  868;  Cartwright's 
Case,   (1872)    8  Ct.  CI.  468. 

Commercial  intercourse  across  the  mili- 
tary lines  was  not  permitted,  by  the  stat- 
ute nor  the  Treasury  regulations.  U.  S. 
V.  Lane,  (1868)  8  Wall.  185,  19  U.  S. 
(L.  ed.)  446;  Millar's  Case,  (1872)  8  Ct. 
CI.  411. 

A  person  residing  within  the  United 
States  military  lines,  within  the  insur- 
rectionary district,  could  neither  trade 
across  the  lines  with  persons  in  other  dis- 
loyal territory,  nor  within  the  lines  with 
persons  in  the  loyal  states.  Cutner  v.  U. 
S.,  (1873)  17  Wall  617,  21  U.  S.  (L.  ed.) 
656;  Ensley's  Case,  (1870)  6  Ct.  CI.  282. 
See  Furman's  Case,  (1869)  5  Ct.  CI.  579; 
Shacklett  v,  Polk,  (1875)  61  Miss.  378. 

Contracts. — A  contract  between  an  alien 
resident  of  a  loyal  state  and  a  citizen  of 
a  hostile  state  was  forbidden.  Habricht 
V.  Alexander,  (1867)  1  Woods  413,  11 
Fed.  Cas.  No.  5,886.  See  Mitchell  v. 
U.  S.,  (1874)  21  Wall.  360,  22  U.  S.  (L. 
ed.)  684. 

Purchase  of  cotton  in  hostile  territory 
by  one  whose  residence  was  within  terri- 
tory under  permanent  military  occupa- 
tion of  the  United  States  was  illegal. 
Desmare  v.  U.  S.,  (1876)  93  U.  S.  605, 
23  U.  S.  (L;  ed.)  969. 

A  contract  between  citizens  of  a  loyal 
state,  for  the  sale  of  growing  cotton,  and 
crops  to  be  grown,  on  a  plantation  within 
hostile  territory,  was  not  forbidden  by  the 
statute.  Briggs  tJ.  U.  S.,  (1892)  143  U.  S. 
346,  12  S.  Ct.  391,  36  U.  S.   (L.  ed.)    180. 

A  mere  message  through  the  lines  from 
a  creditor  to  his  debtor  to  invest  money, 
already  within  hostile  territory,  in  cotton, 
and  hold  it  till  the  war  was  over,  was 
illegal.  U.  S.  v.  Grossmayer,  (1869)  9 
Wall.  72,  19  U.  S.   (L.  ed.)   627. 

A  contract  of  insurance  was  suspended, 
not  dissolved.  Jackson  Ins.  Co.  t?. 
Stewart,  (1866)  1  Hughes  310,  13  Fed. 
Cas.  No.  7,152;  Hamilton  v.  Mutual  Life 
Ins.  Co.,  (1871)  9  Blatchf.  234,  11  Fed. 
Cas.  No.  5,986. 

A  partnership  between  residents  of  loyal 
and  disloyal  states  was  dissolved  by  the 
war,  but  this  dissolution  had  no  regard  to 
things  past,  but  only  to  things  future. 
Douglas^  Case,  (1878)  14  Ct.  CI.  10. 
See  Dunham  v.  Presby,  (1876)  120  Mass. 
285;  Small  t?.  Lumpkin,  (1877)  28  Grat. 
(Va.)  832. 

Drafts,  checks,  or  bills  of  exchange, 
drawn  by  persons  doing  business  in  Mis- 
sissippi, on  persons  doing  business  in  New 
Orleans,  were  held  void.  Britton  v.  But- 
ler, (1872)  9  Blatchf.  456,  4  Fed.  Cas.  No. 
1,903.  See  U.  S.  v,  Virginia  Bonds, 
(1862)  9  Pittsb.  Leg.  J.  (Pa.)  377,  28 
Fed.  Cas.  No.  16,626. 

A  lease  by  a  resident  of  a  hostile  state 
of   a   plantation   within   that   state   to   a 


citizen  of  a  loyal  state  was  not  unlawfuL 
Kershaw  v.  Kelsey,  (1868)  100  Mass.  661, 
97  Am.  Dec.  124,  1  Am.  Rep.  142. 

Making  a  mortgage  in  hostile  territory 
to  a  loyal  citizen  did  not  necessarily  im- 
ply unlawful  intercourse  contrary  to  the 
statute  and  presidential  proclamation. 
Carson  v.  Dunham,  (1887)  121  U.  S.  421, 
7  S.  Ct.  1030,  30  U.  S.  (L.  ed.)  992. 

A  conveyance  by  a  resident  of  a  loyal 
state  of  property  located  in  hostile  terri- 
tory to  a  person  residing  therein  was  un- 
lawful. Dillon's  Case,  (1869)  5  Ct.  CL 
686.  See  Mitchell  v.  Nodaway  County, 
(1883)  80  Mo.  257. 

A  conveyance  of  land  situated  within 
the  United  States  lines,  to  loyal  citizens, 
by  the  attorney  of  the  grantor,  while  the 
grantor  was  within  the  rebel  lines,  was  a 
contract  between  enemies,  and  void. 
Filor's  Case,  (1867)   3  Ct.  CI.  26. 

Partition  of  land  by  order  of  a  state 
court  in  a  hostile  state,  where  one  of  the 
tenants  in  common  was  engaged  in  the 
service  of  the  United  States,  was  void. 
Cuyler  v.  Ferrill,  (1867)  1  Abb.  169,  6 
Fed.  Cas.  No.  3,623. 

Acts  of  agents. — ^A  resident  in  the  terri- 
tory of  one  of  the  belligerents  may  have, 
in  time  of  war,  an  agent  residing  in  the 
territory  of  the  other,  who  may  have 
charge  of  the  property  and  business  of  his 
principal,  but  in  such  a  case  the  agency 
must  have  been  created  before  the  war 
began,  as  there  is  no  power  to  appoint  an 
agent  for  any  purpose  after  hostilities 
have  actually  commenced.  U.  S.  v.  Gross- 
mayer, (1869)  9  Wall.  72,  19  U.  S.  (L. 
ed.)  627.  See  Mayer's  Case,  (1867)  3 
Ct.  CI.  249;  Montgomery's  Case,  (1869) 
6  Ct.  CI.  660,  affirmed  <1872)  15  Wall. 
395,  21  U.  S.  (L.  ed.)  97;  Stoddart's 
Case,  (1870)  6  Ct.  CI.  340. 

A  native  of  a  hostile  state  removed 
therefrom  to  loyal  territory,  where  he 
remained  until  the  end  of  the  war.  An 
agent  left  by  him  in  charge  of  his  business 
invested  in  cotton  the  money  collected. 
The  United  States  was  liable  for  the 
cotton  captured  by  the  military  forces. 
U.  S.  V.  Quigley,  (1880)  103  U.  S.  595, 
26  U.  S.  (L.  ed.)  524.  But  see  Chitner 
V,  U.  S.,  (1873)  17  Wall.  517,  21  U.  S. 
(L.  ed.)  656. 

A  resident  of  Georgia,  on  moving  North 
in  1862,  left  Georgia  state  money  with  an 
agent  for  investment  there,  and  the  agent 
invested  the  money  in  county  bonds  issued 
to  support  the  poor  families  of  soldiers  in 
the  Confederate  army.  Such  investment 
was  not  a  violation  of  this  rtatute.  The 
whole  reason  and  spirit  and  policy  of  the 
statute  "  was  to  prevent  Northern  goods 
from  coming  South  so  as  to  add  to  the 
material  resources  of  the  Confederacy, 
and  to  prohibit  Southern  produce  from 
going  North  to  pay  for  these  goods;  but 
it  cannot  be  construed  to  apply  to  a  case 
where  a  Northern  man,  resident  here,  re- 
turned home,  and  leaving  local  funds  here. 
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which  would  have  been  wholly  useless 
and  would  have  perUhed  North,  directed 
their  inyestment  in  something,  and  his 
agent  put  them  in  these  charitable  bonds." 
Bartow  County  v.  Newell,  (1880)  64  Ga. 
699.  See  Faulkner's  Case,  (1869)  5  Ct. 
CI.  612. 

A  partnership  established  in  loyal  ter- 
ritory bv  its  agent,  a  disloyal  person, 
appointed  during  the  war,  purchased 
cotton  in  a  disloyal  state.  Such  a  pur- 
chase was  trading  with  the  enemy,  for- 
bidden  by   the   statute.     Cramer's   Case, 

(1870)  6  Ct.  CI.  381. 

Property  subject  to  forfeiture.— Gold 
coin,  in  package,  carried  from  one  persbn 
to  another,  and  not  used  for  traveling 
expenses,  when  intended  for  an  insur- 
rectionary district,  was  within  the  pro- 
hibition   of    the    statute.      Gay's    Gold, 

(1871)  13  Wall.  358,  20  U.  S.  (L.  ed.) 
606.  See  also  U.  S.  v.  Canoe,  (1867)  6 
Hughes,  490,  26  Fed-  Cas.  No.  14,718; 
U.  S.  V.  Four  Thousand  American  Gold 
Coin,  (1868)  Woolw.  217,  24  Fed.  Cas. 
No.  14,439. 

Goods  are  liable  to  forfeiture  only 
while  in  transit.  U.  S.  v.  The  Francis 
Hatch,  (1864)  4  Am.  L.  Reg.  N.  S.  289, 
25  Fed.  Cas.  No.  15,158. 

A  vessel  is  not  forfeited  unless  an 
unlawful  cargo  is  on  board.  U.  S.  v.  The 
Francis  Hatch,  (1864)  4  Am.  L.  Reg.  N. 
S.  289,  25  Fed.  Cas.  No.   15,158. 

Temporary  residence  in  hostile  terri- 
tory.— ^"A  citizen  temporarily  residing  in 
the  enemy's  country  at  the  breaking  out 
of  the  war  was  entitled  to  a  reasonable 
time  to  collect  his  effects  and  convert 
them  into  available  and  manageable 
fxmds,  so  as  to  enable  him  to  withdraw 
them  from  the  country."  The  John  Gil- 
pin, (1863)  Blatchf.  Prize  Cas.  661,  13 
Fed.  Cas.  No.  7,344. 

A  purchase  of  property,  made  by  a  per- 
son who  was  involuntarily  detained 
within  the  rebel  territory,  was  not  illegal. 
Baler's  Case,  (1869)  5  Ct.  CI.  708.  See 
also  Foster's  Case    (1869)   5  Ct.  CI.  412. 

A  person  voluntarily  entering  hostile 
territory  cannot  set  up  the  defense  that 


he  was  involuntarily  detained  there. 
Gearing's  Case,    (1867)    3  Ct.  CI.   165. 

A  nonresident  aUen  is  not  within  the 
prohibition  of  the  statute.  ''The  laws 
of  Congress  have  ...  no  extraterritorial 
effect,  and  these  acts  on  their  face  pur- 
port to  interdict  no  other  trade  than  that 
between  the  habitants  of  loyal  and  dis- 
loyal states."  La  Plante's  Case,  (1870) 
6  Ct.  CI.  320.  See  U.  S.  v.  One  Hundred 
and  Fifty  Six  Packages  Tea,  (1865)  2 
Int.  Rev.  Rec.  22,  27  Fed.  Cas.  No.  15,933. 
But  see  Collie's  Case,  (1876)  12  Ct.  CI. 
648. 

Law  of  prize. —  This  statute  has  no 
reference  to  cases  of  condemnation  as 
prize  jure  belli.  The  Hampton,  (1866) 
5  Wall.  372,  18  U.  S.  (L.  ed.)  659. 

Limitation  of  actions. —  Time  of  war  is 
not  included  in  computing  the  twelve 
months'  contractual  limitation  in  a  suit 
on  a  fire  insurance  policy.  Semmee  v, 
Hartford  Fire  Ins.  Co.,  (1871)  13  Wall. 
158,  20  U.  S.    (L.  ed.)    490. 

Right  to  sue  is  suspended  until  the 
restoration  of  peace  and  lawful  inter- 
course, and  the  period  of  hostilities  is  not 
to  be  counted  as  a  part  of  the  statutory 
limitation.  Chappelle  v,  Qlney,  (1870)  1 
Sawy.  401,  6  Fed.  Cas.  No.  2,613.  See 
also  Britton  v.  Butler,  (1872)  9  Blatchf. 
456,  4  Fed.  Cas.  No.  1,903;  Brown  f?. 
Hiatt,  (1870)  1  Dill.  372,  4  Fed.  Cas.  No. 
2,011. 

The  Act  of  July  13,  x86i,  was  held  in 
Z865  not  to  be  a  temporary  act  but  a  gen- 
eral law.  The  Reform,  (1865)  3  Wall. 
617,  18  U.  S.  (L.  ed.)  105.  See  also  U.  S. 
V.  Stevenson,  (1869)  3  Ben.  119,  27  Fed. 
Cas.  No.  16,396;  Winchester's  Case, 
(1878)   14  Ct.  CI.  43. 

Jurisdiction  dependent  on  seizure. — ^A 
seizure  of  the  property  is  necessary  to 
give  jurisdiction  of  a  proceeding  for  a 
forfeiture.  U.  S.  v.  Stevenson,  (1869) 
3  Ben.  119,  27  Fed.  Cas.  No.  16,396. 

Right  to  sue. —  Inhabitants  of  a  state 
or  parts  of  states  in  rebellion  are  pub- 
lic enemies  and  not  entitled  to  sue  in 
the  federal  courts.  Currie  v.  The  Josiah 
Harthorn,  (1862)  6  Fed.  Cas.  No.  3,491a. 


Sec.  5302.  [In  loyal  States.]  Whenever  any  part  of  a  State  not  declared 
to  be  in  insurrection  is  under  the  control  of  insurgents,  or  is  in  dangerous 
proximity  to  places  under  their  control,  all  commercial  intercourse  therein 
and  therewith  shall  be  subject  to  the  prohibitions  and  conditions  of  the 
preceding  section  for  such  time  and  to  such  extent  as  shall  become  neces- 
sary to  protect  the  public  interests,  and  be  directed  by  the  Secretary  of 
the  Treasury,  with  the  approval  of  the  President.    [JB.  S.] 

Act  of  July  2,  1864,  ch.  225,  13  Stat.  L.  376. 

Purpose  of  the  Act  of  July  2,  1864.    See  Pargoud's  Case,  (1868)  4  Ct.  CI.  337. 

Sec.  5303.  [To  whom  prohibition  shall  extend.]  The  provisions  of 
this  Title  in  relation  to  commercial  intercourse  shall  apply  to  all  commercial 
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intercourse  by  and  between  persons  residing  or  being  within  districts 
within  the  lines  of  national  military  occupation  in  the  States  or  parts  of 
States  declared  in  insurrection,  whether  with  each  other  or  with  persons 
residing  or  being  within  districts  declared  in  insurrection  and  not  within 
those  lines ;  and  all  persons  within  the  United  States,  not  native  or  natural- 
ized citizens  thereof,  shall  be  subject  to  the  same  prohibitions,  in  all  com- 
mercial intercourse  with  inhabitants  of  States  or  parts  of  States  declared 
in  insurrection,  as  citizens  of  States  not  declared  to  be  in  insurrection. 
[B.  S.] 

Act  of  July  2,  1864,  ch.  225,  13  Stat.  L.  376. 

Declaratory  of  international  law. —  The  national  law.  Stabricht  r.  Aleocandery 
Act  of  July  2,  1864,  was  only  declaratory  (1867)  1  Woods  413,  11  Fed.  Cas.  No- 
of   a   well-recognized   principle   of   inter-       5,886. 

Sec.  5304.  [Oommercial  intercourse  —  to  what  extent  permitted.]    The 

President  may,  in  his  discretion,  license  and  pefmit  commercial  intercourse 
with  any  part  of  such  State  or  section,  the  inhabitants  of  which  are  so 
declared  in  a  state  of  insurrection,  so  far  as  may  be  necessary  to  authorize 
supplying  the  necessities  of  loyal  persons  residing  in  insurrectionary  States, 
within  the  lines  of  actual  occupation  by  the  military  forces  of  the  United 
States,  as  indicated  by  published  order  of  the  commanding  general  of  the 
department  or  district  so  occupied;  and,  also,  so  far  as  may  be  necessary 
to  authorize  persons  residing  within  such  lines  to  bring  or  send  to  market 
in  the  loyal  States  any  products  which  they  shall  have  produced  with  their 
own  labor  or  the  labor  of  f reedmen,  or  others  employed  and  paid  by  them, 
pursuant  to  rules  relating  thereto,  which  may  be  established  under  proper 
authority.  And  no  goods,  wares,  or  merchandise  shall  be  taken  into  a  State 
declared  in  insurrection,  or  transported  therein,  except  to  and  from  such 
places  and  to  such  monthly  amounts  as  shall  have  been  previously  agreed 
upon,  in  writing,  by  the  commanding  general  of  the  department  in  which 
such  places  are  situated,  and  an  officer  designated  by  the  Secretary  of  the 
Treasury  for  that  purpose.  Such  commercial  intercourse  shall  be  in  such 
articles  and  for  such  time  and  by  such  persons  as  the  President,  in  his  dis- 
cretion, may  think  most  conducive  to  the  public  interest ;  and,  so  far  as  by 
him  licensed,  shall  be  conducted  and  carried  on  only  in  pursuance  of  rules 
and  regulations  prescribed  by  the  Secretary  of  the  Treasury.     [JB.  8,] 

Act  of  July  13,  1861,  ch.  3,  12  Stet.  L.  257;  Act  of  July  2,  1864,  ch.  225,  13  Stat.  L. 
377. 

The  purpose  of  the  law  was  to  remedy  cotton  brought  within  our  lines.  .  .  .  This 

evils  existing  at  the  time  of  its  enact-  was  done  by  withdrawing  from  the  citizen 

ment.     ''The  mischiefs  attending  private  the  privilege  of  trading  with  the  enemy 

trading  with  the   enemy,  even  in  those  and  allowincf  the  Secretary  of  the  Treas- 

parts    of    the    insurrectionary    districts  ury,  with  the  approval  of  the  President, 

which  were  for  the  time  within  our  mil-  to    purchase    through     agents,    for    the 

itarv  lines,  had  been  seriously  felt  in  the  United    States,    any    products    of    states 

conduct  of  the  war  and  the  best  interests  declared  in  insurrection."   U.  S.  v.  Lane, 

of  the   country   required   that   it   should  (1868)    8  Wall.   185,   19  U.  S.    (L.  ed.) 

cease.     It   was   deemed  important,  how-  445. 

ever,  to  still  maintain   some   species  of  Authority    of    President. —  The    Preai- 

commercial     intercourse     with     the     in-  dent  has  no  authority  to  license  or  per- 

surgents,  for  it  is  well  known  that  the  mit  trade  by  private  citizens  within  the 

government  desired  to  have,  if  it  did  not  military   lines  of   an  enemy,       U.   S.  v. 

interfere    with    military    operations,    the  Lane,    (1868)    8  Wall.  186,  19  U.  S.   (L. 

products  of  the   South  and   particularly  ed.)    445.      See    further    Walker's   Case, 
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(1876)  12  Ct.  a.  408,  (1882)  106  U.  S. 
413,  1  S.  Ct.  300,  27  U.  S.  (L.  ed.)  166; 
(1866)  11  Op.  Atty.-Gen.  219,  269. 

Scope  and  validity  of  Treasury  regula- 
tions.—See  U.  S.  V.  Weed,  (1866)  6 
Wall.  62,  18  U.  S.  (L.  ed.)  631;  Coppell 
t.  Hall,  (1868)  7  Wall.  542,  19  U.  8. 
(L.  ed.)  244;  McKee  v.  U.  S.,  (1868)  8 
Wall.  163,  19  U.  S.  (L.  ed.)  329;  U.  S.  v. 
Lane,  (1868)  8  Wall.  186,  19  U.  S.  (L. 
ed.)  446;  Hamilton  t?.  Dillin,  (1874)  21 
Wall.  73,  22  U.  S.  (L.  ed.)  528;  U.  S.  f?. 
The  Henry  C.  Homeyer,  (1868)  2  Bond 
217,  26  Fed.  Caa.  No.  15,363;  U.  S.  v. 
The  Schooner  Francis  Hatch,  (1884)  4 
Am.  L.  Reg.  N.  S.  289,  25  Fed.  Cas.  No. 
15,158;  U.  S.  V,  Four  Thousand  American 
Gold  Coin,  (1868)  Woolw.  217,  24  Fed. 
Cas.  No.  14,439;  Chicago,  etc.,  R.  Co.  V, 
Atty.-Gen.,  (1876)  2  Cent.  L.  J.  335,  5 
Fed.  Cas.  No.  2,666;  Folsom's  Case, 
(1868)  4  Ct.  CI.  366;  Snell  t?.  Dwight, 
(1876)    120  Mass.  9. 

Validity  and  scope  of  license.— In  so 
far  as  business  intercourse  with  an  enemy 
during  war  was  licensed,  it  was  to  be  con- 
ducted in  accordance  with  the  regulations 
prescribed  by  the  Secretary  of  the  Treas- 
ury. McKee  t?.  U.  S.,  (1868)  8  Wall.  163, 
19  U.  S.  (L.  ed.)  329.  See  also  The  Bavid 
E.  Wolf,  (1867)  7  Int.  Rev.  Rec  194,  7 
Fed.  Cas.  No.  3,694;  U.  S.  v.  One  Him- 
dred  Barrels  Cement,  (1862)  3  Am.  L. 
Reg.  N.  S.  736,  27  Fed.  Cas.  N6.  16,946; 
Rubey's  Case,  (1867)   S  Ct.  CI.  69. 


Authority  of  purchasing  agents. —  See 
Snell  17.  Dwight,   (1876)    120  Mass.  9. 

A  Treasury  agent  could  not  lawfully 
contract  with  a  citizen  of  a  state  not 
in  rebellion,  to  purchase  from  him  cotton 
in  the  country  of  the  enemy,  which  he 
did  not  own  or  control  but  must  pro- 
cure after  he  got  there.  U.  S.  v.  Lane, 
(1868)  8  Wall.  185,  19  U.  S.  (L.  ed.) 
446.  See  The  Sea  Lion,  (1866)  5  Wall. 
630,  18  U.  S.  (L.  ed.)  618;  Maddox's 
Case,  (1869)  6  Ct.  CI.  372. 

Military  authorities  had  no  authority 
to  grant  license  to  trade. —  The  Quachita 
Cotton,  (1867)  6  Wall.  621,  18  U.  S.  (L. 
ed.)  936;  CoppeU  r.  Hall,  (1868)  7  Wall. 
642,  19  U.  S.  (L.  ed.)  244;  McKee 
c.  U.  S.,  (1868)  8  Wall.  163,  19  U.  S. 
(L.  ed.)  329;  Blakeley's  Case,  2  Ct.  CL 
323;  SneU  v.  Dwight,  (1876)  120  Mass. 
9.  But  see  The  Venice,  (1864)  2  Wall. 
268,  17  U.  6.  (L.  ed.)  866,  as  to  the 
effect  of  General  Butler's  proclamation  on 
the  military  occupation  of  the  city  of 
New  Orleans.  See  also  Desmare's  Case, 
(1874)    10  Ct.  CI.  388,  12  Ct.  CI.  34. 

A  liberal  construction  was  given  to  the 
Act  of  July  13,  1861,  such  as,  according 
to  its  scope  and  object,  would  effect  the 
end  designed.  U.  S.  v.  One  Hundred  and 
Twenty  Nine  Packages,  (1862)  2  Am.  L. 
Reg.  N.  S.  419,  27  Fed.  Cas.  No.  16,941. 
See  also  U.  S.  v.  The  Josie,  (1864)  26 
Fed.  Cas.  No.  15,498a. 


Sec.  5305.  [Appointment  and  compensation  of  ofBcen.]  The  Secre- 
tary of  the  Treasury  may  appoint  such  officers  at  places  where  officers  of 
the  customs  are  not  now  authorized  by  law  as  may  be  needed  to  carry  into 
effect  such  licenses,  rules,  and  regulations.  In  all  cases  where  officers  of 
the  customs,  or  other  salaried  officers,  are  appointed  by  him  to  carry  into 
effect  such  licenses,  rules,  and  regulations,  such  officer  shall  be  entitled  to 
receive  one  thousand  dollars  a  year  for  his  services,  in  addition  to  his  salary 
or  compensation  under  any  other  law.  But  the  aggregate  compensation  of 
any  such  officer  shall  not  exceed  the  sum  of  five  thousand  doUars  in  any 
one  year.    [R.  8.] 

Act  of  July  13,  1861,  ch.  3,  12  Stat.  L.  257;  Act  of  June  30,  1864,  ch.  171,  13  Stat.  L. 
218. 


Sec.  5306.  [Trading  without  license,  etc.]  Every  officer  of  the  United 
States,  civil,  military,  or  naval,  and  every  sutler,  soldier,  marine,  or  other 
person,  who  takes,  or  causes  to  be  taken  into  a  State  declared  to  be  in  insur- 
rection, or  to  any  other  point  to  be  thence  taken  into  such  State,  or  who 
transports  or  sells,  or  otherwise  disposes  of  therein,  any  goods,  wares,  or 
merchandise  whatsoever,  except  in  pursuance  of  license  and  authority  of 
the  President,  as  provided  in  this  Title,  or  who  makes  any  false  statement 
or  representation  upon  which  license  and  authority  is  granted  for  such 
transportation,  sale,  or  other  disposition,  or  who,  under  any  license  or 
authority  obtained,  willfully  and  knowingly  transports,  sells,  or  otherwise 
disposes  of  any  other  goods,  wares,  or  merchandise  than  such  as  are  in  good 
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faith  so  licensed  and  authorized,  or  who  willfully  and  knowingly  transports, 
sells,  or  disposes  of  the  same,  or  any  portion  thereof,  in  violation  of  the 
terms  of  such  license  or  authority,  or  of  any  rule  or  regulation  prescribed 
by  the  Secretary  of  the  Treasury  concerning  the  same,  or  who  is  guilty  of 
any  act  of  embezzlement,  of  willful  misappropriation  of  public  or  private 
money  or  property,  of  keeping  false  accounts,  or  of  willfully  making  any 
ffdse  returns,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined 
not  more  than  five  thousand  dollars,  and  imprisoned  in  the  penitentiary 
not  more  than  three  years.  Violations  of  this  section  shall  be  cognizable 
before  any  court,  civil  or  military,  competent  to  try  the  same.     [fi.  S.] 

Act  of  July  2,  1864,  ch.  225,  13  Btat.  L.  377. 

Sec.  5307.  [investigations  to  detect  frauds.]  It  shall  be  the  duty  of 
the  Secretary  of  the  Treasury,  from  time  to  time,  to  institute  such  investi- 
gations as  may  be  necessary  to  detect  and  prevent  frauds  and  abuses  in 
any  trade  or  transactions  which  may  be  licensed  between  inhabitants  of 
loyal  States  and  of  States  in  insurrection.  And  the  agents  making  such 
investigations  shall  have  power  to  compel  the  attendance  of  witnesses,  and 
to  make  examinations  on  oath.    [R.  S,] 

Act  of  July  2,  1864,  ch.  226,  13  Stat.  L.  377. 

Sec.  5308.  [Confiscation  of  property  employed  in  aid  of  insurrection*] 

Whenever  during  any  insurrection  against  the  Gtovemment  of  the  United 
States,  after  the  President  shall  have  declared  by  proclamation  that  the 
laws  of  the  United  States  are  opposed,  and  the  execution  thereof  obstructed, 
by  combinations  too  powerful  to  be  suppressed  by  the  ordinary  course  of 
judicial  proceedings,  or  by  the  power  vested  in  the  marshals  by  law,  any 
person,  or  his  agent,  attorney,  or  employe,  purchases  or  acquires,  sells  or 
gives,  any  property  of  whatsoever  kind  or  descriptionj  with  intent  to  use 
or  employ  the  same,  or  suffers  the  same  to  be  used  or  employed  in  aiding, 
abetting,  or  promoting  such  insurrection  or  resistance  to  the  laws,  or  any 
person  engaged  therein;  or  being  the  owner  of  any  such  property,  know- 
ingly uses  or  employs,  or  consents  to  such  use  or  employment  of  the  same, 
all  such  property  shall  be  lawful  subject  of  prize  and  capture  wherever 
found;  and  it  shall  be  the  duty  of  the  President  to  cause  the  same  to  be 
seized,  confiscated,  and  condemned.     [R.  8.] 

Act  of  Aug.  a,  1861,  ch.  60,  12  -Stat.  L.  319. 

The  statute   is   constitutional. —  Miller  rection;    but  the  Act  of  July   17,   1862, 

V.  U.  S.,    (1870)    11  Wall.  268,  20  U.  S.  proceeded     upon     the    entirely    different 

(L.  ed.)  135;  Tyler  v.  Defrees,  (1870)   11  principle   of   confiscating  property,  with- 

Wall.  331,  20  U.  S.  (L.  ed.)   161;  Semple  out  regard  to  its  use,  by  way  of  punish- 

f.  U.  S.,   (1868)   Chase  259,  21  Fed.  Cas.  ing    the    owner    for    being    engaged    in 

No.   12,66i.  rebellion  and  not  returning  to  his   alle- 

Purpose   of   the   sUtute.— The   Act  of  giance.    Oakes  t?.  U.  S.,  (1899)  174  U.  S. 

1861,  from  which  this  and  the  two  fol-  778,    19    S.   Ct.   864,   43   U.   S.    (L.   ed.) 

lowing  sections  are  taken,  was  passed  by  1169.    See  also  Kirk  v.  Lynd,  (1882)   lOfi^ 

Congress    in    the    exercise    of    its    power  U.  S.  316,  1  S.  Ct.  296,  27  U.  S.  (L.  ed.) 

under   the   Constitution   **  to  make   rules  193. 

concerning  captures  on  land  and  water,"  Statutory   provisions   are   exclusive   as 

and  was  aimed  exclusively  at  the  seizure  to    the    authority    to    confiscate    private 

and  confiscation  of  property  used  in  aid  property  and  as  to  the  mode  of  procedure 

of  the  Rebellion,  not  to  punish  the  owner  as  to   its  condemnation.     "No  authority 

for  any  crime,  but  to  weaken  the  insur-  was    given    to    a    military    commandant, 
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as  sudi,  to  effect  any  oonflscation/' 
Planters'  Bank  v.  Union  Bank,  (1872)  16 
Wall.  483,  21  U.  S.    (L.  ed.)    473. 

Knowledge  and  consent  of  owneiw— "  To 
justify  a  judicial  sentence  of  condemna- 
tion, the  consent  of  the  owner  to  the 
hostile  use  of  his  property  must  be 
proven;  but  if  it  be  proven,  condemna- 
tion is  decreed,  not  because  the  owner 
has  subjected  himself  to  punishment,  but 
because  the  property  has  been  devoted 
to  the  insurrection  and  must  suffer  the 
consequences.  The  property  is  the  of- 
fending thing,  and  condemnation  is  de- 
creed because  its  owner  has  voluntarily 
allowed  it  to  become  involved  in  the  of- 
fense." Kirk  V.  Lynd,  (1882)  106  U.  S. 
315,  1  S.  Ct.  296,  27  U.  S.  (L.  ed.)  193. 
See  also  Mrs.  Alexander's  Cotton,  (1864) 
2  WaU.  404,  17  U.  S.  (L.  ed.)  915;  Arm- 
strong's Foundry,  (1867)  6  Wall.  766,  18 
U.  S.  (L.  ed.)  882;  Morris's  Cotton, 
(1869)  8  Wall.  607,  19  U.  S.  (L.  ed.) 
481;  The  Shark,  (1862)  Blatchf.  Priee 
Cas.  215,  21  Fed.  Oas.  No.  12,708;  Jones 
V.  Buckell,  (1881)  104  U.  S.  554,  26  U.  S. 
(L.  ed.)  841;  (1867)  12  Op.  Atty.-Gen. 
125;   (1869)   13  Op.  Atty.-Gen.  105. 

The  Act  of  1861  "  applied  only  to  prop- 
erty acquired  with  intent  to  use  or  em- 
ploy the  same,  or  to  suffer  the  same  to  be 
used  or  employed,  in  aiding  or  abetting 
the  insurrection,  or  in  resisting  the 
laws."  Conrad  v.  Waples,  (1877)  96  U.  S. 
279,  24  U.  S.   (L.  ed.)    721. 

'*  This  Act  was  directed  to  the  confisca- 
tion of  specific  property  used  with  the 
consent  of  the  owner  to  aid  the  insurrec- 
tion, and  had  no  reference  to  the  guilt  of 
the  owner,  and  could  only  apply  to 
visible,  tangible  property  which  had  been 
so  used."  Phoenix  Bank  v.  Risley,  (1884) 
111  U.  S.  126,  4  S.  Ct.  322,  28  U.  S. 
(L.  ed.)  374. 

This  Act  places  the  forfeiture  upon  the 
fact  of  the  use  or  employment  of  the 
property  in  aiding,  abetting,  or  promot- 
ing the  insurrection  or  resistance  to  the 
laws,  and  the  real  issue  is  whether  or 
not  the  property  seized  has  been  so  used 
or  employed  with  the  knowledge  or  con- 
sent of  the  owner.  U.  S.  v.  One  Thousand 
Seven    Hundred    and    Fifty-Six    Shares, 

(1865)  5  Blatchf.  231,  27  Fed.  Cas.  No. 
15,961. 

This  statute  provides  for  the  seizure 
of  property  acquired  or  disposed  of  with 
intent  to  employ  the  same  in  aiding  the 
insurrection,  and  property  knowingly  so 
employed.  Britton  v.  Butler.  (1872)  9 
Blatchf.  456,  4  Fed.  Cas.  No.  1,903. 

Property  subject  to  seizure. —  Only 
property  used  in  aid  of  insurrection  is 
made  liable  to  seizure  and  confiscation. 

(1866)  12  Op.  Atty.-Gen.  19.  See  The 
General  C.  C.  Pinckney,  (1862)  Blatchf. 
Prize  Cas.  278,  10  Fed.  Cas.  No.  5,308; 
(1866)   11  Op.  Atty.-Gen.  480. 

Real  estate  is  embraced  within  the  pro- 
visions of  the  statute  as  a  subject  of 
seizure.      U.    S.    r.    Republican    Banner 


Officers,  (1868)   11  Pittsb.  L^.  J.  (Pa.) 
153,  27  Fed.  Cas.  No.  16,148. 

Bonds  held  hy  alien,  pwrchased  in  good 
faith, — ^"'If  these  bonds  could  be  held  to 
come  within  the  purview  of  this  Act  it  is 
8u£Scient  to  say  that  no  seizure  or  pro- 
ceeding was  taken  against  them  at  any 
time  during  the  Rebellion  nor  since  the 
restoration  of  peace."  (1866)  12  Op. 
Atty.-Gen.  72. 

Private  property,  not  public,,  was  in- 
tended by  this  statute;  only  such  prop- 
erty of  persons  as  requires  a  judicial 
sentence  of  condemnation  to  divest  the 
title  of  its  owner.  Titus  v,  U.  S.,  (1874) 
20  Wall.  475,  22  U.  S.  (L.  ed.)  400.  See 
also  Sprott  v,  U.  S.,  (1874)  20  Wall.  459, 
22  U.  S.   (L,  ed.)   371. 

Property  of  natural  persons, —  The 
statute  had  in  view  the  property  of  nat- 
ural persons  who  were  public  enemies. 
Planters'  Bank  v.  Union  Bank,  (1872)  16 
Wall.  483,  21  U.  S.  (L.  ed.)  473.  See 
Risley  v.  Pheniz  Bank,  (1881)  83  N.  Y. 
318,  38  Am.  Rep.  421;  Ellis  v.  Phenix 
Nat.  Bank,  (1883)  12  Daly  (N,  Y.)  177, 
(1884)    96  N.  Y.  630. 

Laatd  conveyed  to  the  Confederate  states 
government  for  the  purpose  of  aiding  the 
insurrection  became  the  property  of  the 
United  States  government  by  right  of 
conquest,  and  no  proceedings  were  needed 
for  confiscation  or  forfeiture.  U.  8.  v. 
Tract  of  Land,  (1871)  1  Woods  475,  28 
Fed.  Cas.  No.  lfi,535.  See  also  U.  S.  t?. 
Huckabee,  (1872)  16  Wall.  414,  21  U.  S. 
(L.  ed.)  467;  Titus  t?.  U.  S.,  (1874)  20 
Wall.  475,  22  U.  S.  (L.  ed.)  400;  (1866) 
12  Op.  Atty.-Gen.  75. 

Law  of  prize. — Interterritorial  offenses, 
and  not  cai>ture8  at  sea  of  prize  of  war, 
are  the  subjects  of  the  provisions  of  this 
statute.  The  Sally  Magee,  (1863) 
Blatchf.  Prize  Cas.  382,  21  Fed.  Cas.  No. 
12,260,  affirmed  (1865)  3  Wall.  451,  18 
U.  S.  (L.  ed.)  197.  See  also  The  Amy 
Warwick,  (1862)  2  Sprague  123,  1  Fed. 
Cas.  No.  341. 

A  "  full  pardon  and  amnesty  "  frees  the 
offender  from  the  forfeitures  to  which  the 
law  had  subjected  his  property.  U.  S.  v. 
The  Athens  Armory,  (1868)  2  Abb.  129, 
24  Fed.  Cas.  No.  14,473.  See  also  Arm- 
strong's Foundry,  (1867)  6  Wall.  (U.  S.) 
766,  18  U.  S.  (L.  ed.)  882;  Osbom  v, 
U.  S.,  (1875)  91  U.  S.  474,  23  U.  S.  (L. 
ed.)  388.  And  see  Kirk  v.  Lewis,  (1881)  9 
Fed.  645;  (1866)  11  Op.  Atty.-Gen.  480. 
As  to  the  liabiUty  of  the  United  SUtes 
to  pay  rent  for  property  held  over  by  the 
United  States  after  the  termination  of  the 
war,  see  Bishop's  Case,  (1868)  4  Ct.  CI. 
448;  Dyke's  Case,  (1880)  16  Ct.  CI.  289. 
Jurisdiction  of  proceedings  for  the  con- 
demnation of  property  taken  as  a  prize  in 
pursuance  of  this  section,  see  if.  S.  v. 
Say  ward,  (1895)  160  U.  S.  493,  16  S.  Ct. 
371,  40  U.  S.  (L.  ed.)  508. 

R.  S.  sees.  5308-531  z»  cited  generally  in 
The  Manila  Prize  Cases,  (1902)  188  U.  S. 
254,  23  S.  Ct.  415,  47  U.  S.  (L.  ed.)  463. 
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Sec.  5309.  [Proceedings,  where  hacL]  Such  prizes  and  capture  shall 
be  condemned  in  the  district  or  circuit  court  of  th<*  United  States  having 
jurisdiction  of  the  amount,  or  in  admiralty  in  any  district  in  which  the 
same  may  be  seized,  or  into  which  they  may  be  taken  and  proceedings  first 
instituted.    [B.  8.]    ' 

Act  of  Aug.  6,  1861,  ch.  60,  12  Stat.  L.  319. 

The  word  "  may  '*  following  the  word  "  same "  was  added  by  the  amendatory  Act 
of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  253. 

The  Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the  Dis- 
trict Courts  by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  H  289-291,  36  Stat.  L.  1167. 
See  the  title  Judiciary. 

Conformity  to  practice  in  admiralty.—  16,961;     U.     S.    v.    Kepubliean    Banner 

The  proceedings  in  condemnation  do  not  Officers,   (1863)    11  Plttsb.  Leg.  J.   (Pa.) 

necessarily  constitute   a  cause   in  admi-  153,  27  Fed.  Cas.  No.  16,148;  Pasteur  v. 

ralty,  as,  when  instituted  for  oondemna-  Lewis,   (1887)    39  La.  Ann.  5,  1  So.  307. 

tion  of  property  on  land,  they  have  reU-  The  worda  **  priiei  and  captures  **  ordi- 

tion  exclusively  to  matters  which  in  their  narily  refer  to  captures  on  water  as  mari- 

nature  are  not  of  admiralty  cognizance.  time    prize,    but    in    this    statute    they 

But  Congress  may  autihoriae  the  exercise  plainly  refer  to  property  taken  on  land 

of  thie  statutory  jurisdiction  in  the  form  as  well  as  on  water.     Union  Ins.  Co.  v. 

and   modes   analogous   to   those  used   in  U.  8.,  (1867)  6  WaU.  759,  18  U.  S.  (L. 

admiralty.      Union    Ins.    Co.    v.    U.    S.,  ed.)    879.    See  also  U.  S.  €.  The  Athena 

(1867)    6   WaU.  769,  18  U.  S.    (L.  ed.)  Armory,  (1868)  2  Abb.  129,  24  Fed.  Caa. 

879.     See  also  Miller  v.  U.  S.,    (1870)  No.  14,473;  U.  S.  v.  Republican  Banner 

11  Wall.  268,  20  U.  S.  (L.  ed.)  135;  Oakes  Officers,   (1863)    11  Pittsb.  Leg.  J.   (Pa.) 

V.  U.  S.,  (1899)   174  U.  S.  778,  19  S.  Ct  153,  27  Fed.  Cas.  No.  16,148. 

864;   The  Falcon,    (1861)    Blatchf.  Prize  Jari8diction.—  P:rior  to  the  abolition  of 

Cas.  52,  8  Fed.  Cas.  No.  4,616;  The  Hia-  the   Circuit  Courts   as  noted   above  the 

watha,   (1861)   Blatchf.  Prize  Cas.  1,  12  word  "or"  was  construed  conjunctively. 

Fed.   Cas.   No.   6,451;    The  Sarah   Starr,  giving  to  both  the  Circuit  and  District 

(1861)    Blatchf.   Prize  Cas.   69,  21   Fed.  Courts     jurisdiction     according     to     the 

Cas.   No.    12,352.     But   see   Armstrong's  amount    "and"    in    admiralty.      Union 

Foundry,   (1867)    6  WaU.  766,  IS  U.  S.  Ins.  Co.  v,V.  S.,  (1867)   6  WaU.  759,  18 

(L.  ed.)    882;  MorrU  t?.  U.  S.,  (1868)    7  U.  S.   (L.  ed.)   879. 

Wall.  578,  19  U.  S.   (L.  ed.)   281;  Mor-  In  a  proceeding  in  rem  for  the  confiaca- 

ris's  Cotton,  (1869)  8  Wall.  507,  19  U.  S.  tion  of  shares  of  stock  in  a  corporation, 

(L.  ed.)  481;  U.  S.  v.  Winchester,  (1878)  it  was  held  that  the  stock  could  be  seized 

99   U.    S.   372,  25   U.  S.    (L.   ed.)    479;  only  in  the  district  in  which  the  corpora- 

Semple  v.  U.   S.,    (1868)    Chase  269,  21  tion  was  situated.     U.  S.  i?.  One  Thou- 

Fed.  Cas.  No.  12,661 ;  U.  S.  v.  One  Thou-  sand     Seven     Hundred     and     Fifty-six 

sand  Seven  Hundred  and  Fifty-six  Shares,  Shares,    (1865)    6  Blatchf.  231,  27  Fed. 

(1865)   5  Blatchf.  231,  27  Fed.  Cas.  No.  Cas.  No.  15,961. 

Sec.  5310.  [Property  taken  on  inland  waters.]  No  property  seized  or 
taken  upon  any  of  the  inland  waters  of  the  United  States  by  the  naval  forces 
thereof  shall  be  regarded  as  maritime  prize ;  but  all  property  so  seized  or 
taken  shall  be  promptly  delivered  to  the  proper  officers  of  the  courts.    [B.8.] 

Act  of  July  2,  1864,  ch.  225,  13  Stat.  L.  377. 

''The  term  'inland'  as  here  used  was  (1882)    106  U.  S.  607,  1  S.  Ct.  539,  27 

evidently  intended  to  apply  to  all  waters  U.    S.    (L.    ed.)    286.      See   The    Cotton 

of  the  United  States  upon  which  a  naval  Plant,    (1870)    10   Wall.   577,    19   U.   S. 

force  could  go,  other  than  bays  and  har-  (L.  ed.)    983. 
hors  on  the  sea-coast"     Porter  t?.  U.  S., 

Sec.  531 1 .  [How  proceedings  shall  be  instituted.]  The  Attomey-Oen- 
eral,  or  the  attorney  of  the  United  States  for  any  judicial  district  in  which 
such  property  may  at  the  time  be,  may  institute  the  proceedings  of  con- 
demnation, and  in  such  case  they  shall  be  wholly  for  the  benefit  of  the 
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United  States;  or  any  person  may  file  an  information  with  such  attorney, 
in  which  case  the  proceedings  shall  be  for  the  use  of  such  informer  and  the 
United  States  in  equal  parts.    [B.  8,] 


Act  of  Aug.  6,  1861,  ch.  60,  12  Stat.  L.  319. 


A  seizure  is  necessary  to  give  the  court 
jurisdiction  when  the  proceeding  is  in 
rem.  MiUer  t?.  U.  S.,  (1870)  11  WaU. 
268,  20  U.  S.  (L.  ed.)  135.  See  also  U.  S. 
r.  Stevenson,  (1869)  3  Ben.  119,  27  Fed. 
Cas.  No.  16,396. 

An  information  under  this  statute  is 
in  the  nature  of  a  criminal  proceeding, 
and  the  allegations  must  conform  strictly 
to  the  statute.  U.  S.  «.  Uuckabee,  (1872) 
16  Wall.  414,  21  U.  S.  (L.  ed.)  457. 

An  informer  has  no  such  vested  interest 
in  the  property  seized,  before  final  con- 
demnation, as  will  prevent  the  Attorney- 
General  from  dismissing  the  suits.  Con- 
fiscation Cases,  (1868)  7  Wall.  454,  19 
U.  S.   (L.  ed.)    196, 

He  cannot  intrude  himself  on  the  rec- 
ord after  the  case  is  prepared,  when 
the  proceeding  has  been  instituted  by  the 
Attorney-General  for  the  sole  use  of  the 


government.  Francis  i?.  U.  S.,  (1866)  5 
Wall.  338,  18  U.  S.  (L.  ed.)  603. 

To  entitle  him  to  the  statutory  reward 
for  his  service,  an  informer  must  inform 
against  property  which  is  the  subject  of 
judicial  condemnation.  Land  owned  by 
the  Confederate  States  govermnent  becamf 
the  property  of  the  United  States  gov- 
ernment foy  right  of  conquest,  and  no  ]pro* 
ceedings  were  needed  for  confiscation. 
Titus  V,  U.  S.,  (1874)  20  Wall.  475,  22 
U.  S.  (L.  ed.)  400.  See  also  U.  S.  v. 
Tract  of  Land,  (1871)  1  Woods  475,  28 
Fed.  Cas.  No.  16,535. 

Prize  jurisdiction. —  It  appears  to  have 
been  the  intention  of  Congress  to  destroy 
the  prize  jurisdiction  of  the  courts  of  the 
United  States  in  all  cases  of  the  capture 
by  naval  vessels  of  property  on  the  inland 
waters.     (1866)   11  Op.  Atty.-Gen.  416. 


Sec.  5312.  [Prohibition  upon  transportation  of  goods  to  aid  insurrec- 
tion.] The  Secretary  of  the  Treasury  is  authorized  to  prohibit  and  prevent 
the  transportation  in  any  vessel,  or  upon  any  railroad,  turnpike,  or  other 
road  or  means  of  transportation  within  the  United  States,  of  any  prop- 
erty, whatever  may  be  the  ostensible  destination  of  the  same,  in  all  cases 
where  there  are  satisfactory  reasons  to  believe  that  such  property  is  intended 
for  any  place  in  the  possession  or  under  the  control  of  insurgents  against 
the  United  States,  or  that  there  is  imminent  danger  that  such  property 
will  fall  into  the  possession  or  under  the  control  of  such  insurgents;  and 
he  is  further  authorized,  in  all  cases  where  he  deems  it  expedient  so  to  do, 
to  require  reasonable  security  to  be  given  that  property  shall  not  be  trans- 
ported to  any  place  under  insurrectionary  control,  and  shall  not,  in  any 
way,  be  used  to  give  aid  or  comfort  to  sudi  insurgents ;  and  he  may  estab- 
lish all  such  general  or  special  regulations  as  may  be  necessary  or  proper 
to  carry  into  effect  the  purposes  of  this  section;  and  if  any  property  is 
transported  in  violation  of  this  act,  or  of  any  regulation  of  the  Secretary 
of  the  Treasury,  established  in  pursuance  thereof,  or  if  any  attempt  shall 
be  made  so  to  transport  any,  it  shall  be  forfeited.    [B.  8.] 

Act  of  May  20,  1862,  ch.  81,  12  Stat.  L.  404. 


A  seizure  of  the  property  is  necessary 
to  give  jurisdiction  of  a  proceeding  for  a 
forfeiture.  U.  S.  v,  Stevenson,  (1869)  3 
Ben.  119,  27  Fed.  Cas.  No.  16,396. 

Gold  coin,  in  package,  carried  from  one 
person  to  another,  and  not  used  for  trav- 
eling expenses,  when  intended  for  an  in- 
surrectionary district,  was  within  the 
prohibition  of  the  statute.  Gay's  Gold, 
(1871)  13  Wall.  358,  20  U.  S.  (L.  ed.) 
606.  See  also  U.  S.  t?.  Canoe,  (1867)  6 
Hi^hes  490,  25  Fed.  Cas.  No.  14,718. 

Aandnlent  permit. — An  attempt  to 
transport   merchandise   on    a   fraudulent 


permit  obtained  under  R.  S.  sec.  5504 
(embodied  in  Penal  Laws,  sec.  99,  and 
repealed  by  sec.  341  thereof;  see  Penal 
Laws)  will  render  the  merchandise  sub- 
ject to  forfeiture.  U.  S.  v.  One  Hundred 
and  Twenty-nine  Packages,  (1862)  2  Am. 
L.  Reg.  (N.  S.)  419,  27  Fed.  Cas.  Na 
15,941.  See  also  U.  S.  V.  One  Hundred 
Barrels  Cement,  (1862)  3  Am.  L.  Reg. 
(N.  S.)   735,  27  Fed.  Cas.  No.  15,945. 

Validity  of  Treasury  regulations. —  See 
U.  S.  V.  Mora,  (1878)  97  U.  S.  413,  24 
U.  S.   (L.  ed.)    1013. 
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Sec.  5313.  [Prohibition  upon  trade  in  captnred  or  abandoned  proi^- 

erty.]  All  persons  in  the  military  or  naval  service  of  the  United  States 
are  prohibited  from  buying  or  selling,  trading,  or  in  any  way  dealing  in 
captured  or  abandoned  property,  whereby  they  shall  receive  or  expect  any 
profit,  benefit,  or  advantage  to  themselves,  or  any  other  person,  directly 
or  indirectly  connected  with  them ;  and  it  shall  be  the  duty  of  such  person 
whenever  such  property  comes  into  his  possession  or  custody,  or  within 
his  control,  to  give  notice  thereof  to  some  agent,  appointed  by  virtue  of 
this  Title,  and  to  turn  the  same  over  to  such  agent  without  delay.  Any 
oflScer  of  the  United  States,  civil,  military,  or  naval,  or  any  sutler,  soldier, 
or  marine,  or  other  person  who  shall  violate  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  more  than 
five  thousand  dollars,  and  imprisoned  in  the  penitentiary  not  more  than 
three  years.  Violations  of  this  section  shall  be  cognizable  before  any  court, 
civil  or  military,  competent  to  try  the  same.    [B.  S.] 

Act  of  July  2,  1864,  ch.  225,  13  Stat.  L.  377. 

Sec.  5314.  [Change  of  port  of  entry  in  case  of  insurrection.]  When- 
ever the  President  shall  deem  it  impracticable,  by  reason  of  unlawful  com- 
binations of  persons  in  opposition  to  the  laws  of  the  United  States,  to 
collect  the  duties  on  imports  in  the  ordinary  way,  at  any  port  of  entry  in 
any  collection-district,  he  may  cause  such  duties  to  be  collected  at  any  port 
of  delivery  in  the  district  until  such  obstruction  ceases;  in  such  case  the 
surveyor  at  such  port  of  delivery  shall  have  the  powers  and  be  subject  to 
all  the  obligations  of  a  collector  at  a  port  of  entry.  The  Secretary  of  the 
Treasury,  with  the  approval  of  the  President,  shall  also  appoint  such 
weighers,  gangers,  measurers,  inspectors,  apf)raisers,  and  clerks,  as  he  may 
deem  necessary,  for  the  faithful  execution  of  the  revenue  laws  at  such  port 
of  delivery,  and  shall  establish  the  limits  within  which  such  port  of  delivery 
is  constituted  a  port  of  entry.  And  all  the  provisions  of  law  regulating  the 
issue  of  marine  papers,  the  coasting-trade,  the  warehousing  of  imports, 
and  the  collection  of  duties,  shall  apply  to  the  ports  of  entry  thus  con- 
stituted, in  the  same  manner  as  they  do  to  ports  of  entry  established  by 
law.    [B,8.] 

Act  of  July  13,  1861,  ch.  3,  12  Stat.  L.  255. 

As  to  the  ports  of  entry  and  the  customs  o£Scials,  see  the  title  Customs  Dtttobs. 

Sec.  5315.  [Removal  of  custom-house.]  Whenever,  at  any  port  of 
entry,  the  duties  on  imports  cannot,  in  the  judgment  of  the  President,  be 
collected  in  the  ordinary  way,  or  by  the  course  provided  in  the  preceding 
section,  by  reason  of  the  cause  mentioned  therein,  he  may  direct  that  the 
custom-house  for  the  district  be  established  in  any  secure  place  within 
the  district,  either  on  land  or  on  board  any  vessel  in  the  district,  or  at  sea 
near  the  coast ;  and  in  such  case  the  collector  shall  reside  at  such  place,  or 
on  shipboard,  as  the  case  may  be,  and  there  detain  all  vessels  and  cargoes 
arriving  within  or  approaching  the  district,  until  the  duties  imposed  by 
law  on  such  vessels  and  their  cargoes  are  paid  in  cash.  But  if  the  owner  or 
consignee  of  the  cargo  on  board  any  vessel  thus  detained,  or  the  master  of 
the  vessel,  desires  to  enter  a  port  of  entry  in  any  other  district  where  no 
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such  obstructions  to  the  execution  of  the  laws  exist,  the  master  may  be  per- 
mitted so  to  change  the  destination  of  the  vessel  and  cargo  in  his  manifest ; 
whereupon  the  collector  shall  deliver  him  a  written  permit  to  proceed  to 
the  port  so  designated.  And  the  Secretary  of  the  Treasury,  with  the 
approval  of  the  President,  shall  make  proper  regulations  for  the  enforce- 
ment on  shipboard  of  such  provisions  of  the  laws  regulating  the  assessment 
and  collection  of  duties  as  in  his  judgment  maybe  necessary  and  practicable. 
[R.  8,] 

Act  of  July  13,  18^1,  6h.  3,  12  Stat.  L.  266. 

Sec.  531 6.  [Enforcement  of  preceding  sections.]  It  shall  be  unlawful 
to  take  any  vessel  or  cargo  detained  under  the  preceding  section  from  the 
custody  of  the  proper  officers  of  the  customs,  unless  by  process  of  some  court 
of  the  United  States;  and  in  case  of  any  attempt  otherwise  to  take  such 
vessel  or  cargo  by  any  force,  or  combination,  or  assemblage  of  persons,  too 
great  to  be  overcome  by  the  officers  of  the  customs,  the  President,  or  such 
person  as  he  shall  have  empowered  for  that  purpose,  may  employ  such  part 
of  the  Army  or  Navyjor  militia  of  the  United  States,  or  such  force  of  citizen 
volunteers  as  may  be  necessary,  to  prevent  the  removal  of  such  vessel  or 
cargo,  and  to  protect  the  officers  of  the  customs  in  retaining  the  custody 
thereof.    [B,S.] 

Act  of  July  12,  1861,  ch.  3,  12  Stat.  L.  256. 

Sec.  5317.  [Entire  district  closed  to  entry.]  Whenever,  in  any  col- 
lection-district, the  duties  on  imports  cannot,  in  the  judgment  of  the  Presi- 
dent, be  collected  in  the  ordinary  way,  nor  in  the  manner  provided  by  the 
three  preceding  sections,  by  reason  of  the  cause  mentioned  in  section  fifty- 
three  hundred  and  fourteen,  the  President  may  close  the  part  of  entry  in 
that  district;  and  shall  in  such  case  give  notice  thereof  by  proclamation. 
And  thereupon  all  right  of  importation,  warehousing,  and  other  privileges 
incident  to  ports  of  entry  shall  cease  and  be  discontinued  at  such  port  so 
closed  until  it  is  opened  by  the  order  of  the  President  on  the  cessation  of 
such  obstructions.  Every  vessel  from  beyond  the  United  States,  or  having 
on  board  any  merchandise  liable  to  duty,  which  attempts  to  enter  any  port 
which  has  been  closed  under  this  section,  shall,  with  her  tackle,  apparel, 
furniture,  and  cargo,  be  forfeited.    [B,  S.] 

Act  of  July  12,  1861,  ch.  3,  12  Stat.  L.  256. 

R.  S.  sec.  53x8  relating  to  the  employment  of  vessels  in  addition  to  revenue  cutters, 
in  the  execution  of  laws  providing  for  the  collection  of  duties  on  imports  and  tonnage 
is  given  under  the  title  Coast  Guabd. 

Sec.  5319.  [Forfeiture  of  vessels  belonging  to  citizens  of  insurrection- 
ary States.]  From  and  after  fifteen  days  after  the  issuing  of  the  proclama- 
tion, as  provided  in  section  fifty-three  hundred  and  one,  any  vessel  belong- 
ing in  whole  or  in  part  to  any  citizen  or  inhabitant  of  such  State  or 
part  of  a  State  whose  inhabitants  are  so  declared  in  a  state  of  insurrection, 
found  at  sea,  or  in  any  port  of  the  rest  of  the  United  States,  shall  be 
forfeited.    [B.  S.] 

Act  of  July  12,  1861,  ch.  3,  12  Stat.  L.  256. 
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A  vessel   belonging   to   an   alien. — An  citizen  or  inhabitant  as  would  subject  a 

alien    woman,    temporarily    residing    in  vessel  owned  by  her  to  forfeiture,  when 

Louisiana,   in  no  way   engaged  in  mer-  the    vessel    was    obtained    by    her    as    a 

cantile    or    other    business,    but    merely  neutral  creditor  in   payment  ol   a  debt 

visiting    relatives    and    settling    matters  due  to  her.     The  D.  F.  Keeling,   (1861) 

of   account,   and  intending  to  return  to  Blatchf.  Priae  Cas.  92,  7  Fed.  Cas.  No. 

her  own  country,  was  held  not  such  a  3,873. 

Sec.  5320.  [Befusal  of  clearance  to  vessels  laden  with  suspected  mer- 
chandise.] The  Secretary  of  the  Treasury  is  authorized  to  refuse  a  clear- 
ance to  any  vessel  or  other  vehicle  laden  with  merchandise,  destined  for  a 
foreign  or  domestic  port,  whenever  he  shall  have  satisfactory  reason  to 
believe  that  such  merchandise,  or  any  part  thereof,  whatever  may  be  its 
ostensible  destination,  is  intended  for  ports  in  possession  or  under  control 
of  insurgents  against  the  United  States ;  and  if  any  vessel  for  which  a  clear- 
ance or  permit  has  been  refused  by  the  Secretary  of  the  Treasury,  or  by 
his  order,  shall  depart  or  attempt  to  depart  for  a  foreign  or  domestic  port 
without  being  duly  cleared  or  permitted,  such  vessel,  with  her  tackle, 
apparel,  furniture,  and  cargo,  shall  be  forfeited.     [B.  8.] 

Act  of  May  20,  1862,  eh.  81,  12  Stat.  L.  404. 

Foreign  ship  detained  in  violation  of  treaty. —  See  Diekelman's  Case,  (1872)  8  Ct.  CI. 
871. 

'Sec.  5321.  [Bond  upon  clearance.]  Whenever  a  permit  or  clearance 
is  granted  for  either  a  foreign  or  domestic  port,  it  shall  be  lawful  for  the 
collector  of  the  customs  granting  the  same,  if  he  deems  it  necessary,  under 
the  circumstances  of  the  case,  to  require  a  bond  to  be  executed  by  the  master 
or  the  owner  of  the  vessel,  in  a  penalty  equal  to  the  value  of  the  cargo,  and 
with  sureties  to  the  satisfaction  of  such  collector,  that  the.  cargo  shall  be 
delivered  at  the  destination  for  which  it  is  cleared  or  permitted,  and  that 
no  part  thereof  shall  be  used  in  affording  aid  or  comfort  to  any  person  or 
parties  in  insurrection  against  the  authority  of  the  United  States.    [R,  8.] 

Act  of  May  20,  18€2,  eh.  81,  12  Stat.  L.  404. 

Validity  of  bond.— See  U.  S.  r.  Mora,  (1878)  97  U.  S.  419,  24  U.  S.  (L.  ed.)  1013. 

Sec.  5322.  [Liens  upon  condemned  vessels.]  In  all  cases  wherein  any 
vessel,  or  other  property,  is  condemned  in  any  proceeding  by  virtue  of  any 
laws  relating  to  insurrection  or  rebellion,  the  court  rendering  judgment 
of  condemnation  shall,  notwithstanding  such  condemnation,  and  before 
awarding  such  vessel,  or  other  property,  or  the  proceeds  thereof,  to  the 
United  States,  or  to  any  informer,  first  provide  for  the  payment,  out  of 
the  proceeds  of  such  vessel,  or  other  property,  of  any  bona-fide  claims  which 
shall  be  filed  by  any  loyal  citizen  of  the  United  States,  or  of  any  foreign 
state  or  power  at  peace  an<i  amity  with  the  United  States,  intervening  in 
such  proceeding,  and  which  shall  be  duly  established  by  evidence  as  a  valid 
claim  against  such  vessel,  or  other  property,  under  the  laws  of  the  United 
States  or  of  any  State  thereof  not  declared  to  be  in  insurrection.  No  such 
elaim  shall  be  allowed  in  any  case  where  the  claimant  has  knowingly 
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participated  in  the  illegal  use  of  such  ship,  vessel,  or  other  property.  This 
section  shall  extend  to  such  claims  only  as  might  have  been  enforced  specifi- 
cally against  such  vessel,  or  other  property,  in  any  State  not  declared  to  be 
in  insurrection,  wherein  such  claim  arose.    [B.  8.] 

Act  of  March  3,  1863,  ch.  90,  12  Stat.  L.  762. 

Law   of    prise.— This    statute   has   no  659.     See   The   Sally   Magee,    (1865)    3 

reference   to   cases    of    condemnation   as  WaU.  451,  18  U.  S.   (L.  ed.)   197;  V.  S. 

Srize  fure  belli,  nor  does  it  modify  the  v.  The  Sally  Magee,   (1866)    4  Int.  Rev. 

iw  of  prise  in  any  respect.    The  Hamp-  Rec.  134.  27  Fed.  Gas.  No.  16,216. 
ton.  (1866)  6  WaU.  372,  18  U.  S.  (Lu  ed.) 
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CROSS-REFERENCES 

Clerks  and  Employees,  Compensation,  Vacancies  in  Office,  etc.,  see  CIVIL 
SERVICE;  EXECUTIVE  DEPARTMENTS. 

Prosecution  of  Claims  in,  see  CLAIMS. 

Hours  of  Business,  see  EXECUTIVE  DEPARTMENTS. 

Returns  Office,  see  PUBLIC  CONTRACTS. 

For  Various  Bureaus  and  Departments  under  the  Interior  Department,  see 
EDUCATION;  GEOLOGICAL  SURVEY;  INDIANS;  INTERNAL 
REVENUE;  MINERAL  LANDS;  MINES  AND  MINING;  PAT- 
ENTS; PENSIONS;  PUBLIC  DOCUMENTS;  PUBLIC  LANDS; 
PUBLIC  PARKS;  PUBLIC  PRINTING. 


Sec.  437.  [Establishment  of  Department  of  the  Interior.]    There  shall 
be  at  the  seat  of  Government  an  Executive  Department  to  be  known  as  the 

[944] 
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Department  of  the  Interior,  and  a  Secretary  of  the  Interior,  who  shall  be 
the  head  thereof.    [B.  8.] 

Act  of  March  3,  1849,  ch.  108,  9  Stat.  L.  395. 

R.  S.  sees.  487-440  constitute  chapter  1,  "  The  Department,"  of  title  XI,  "  The  Depart- 
ment of  the  Interior,"  of  the  Revised  Statutes.  ) 

The  Department  of  the  Interior  is  one  ''The    Secretary    of    the    Interior   has 

of  the  executive  departments 'of  the  gov-  authority  to  disbar  for  misconduct  attor- 

ernment  established  bv  the  Act  of  March  neys    practicing    before    his    department. 

3,   1849,  ch.   108,  »  Stat.  L.  396.     It  is  ^his  authority   is  not  given  by   statute, 

^ir^^exti^  b^^ut  riirpl^'senl  ?«*  --  t<.  Lve  bee/exerci^  hereto- 

jurisdiction  is  defined  by  R.  S.  sec,  441,  ^^^^  ^y  ^^^^  ^^  departments  for  the  pro- 

infra,  p.  947.    U.  S.  v.  Allison,  (1875)  91  tection  of  the   government."      (1880)    16 

U.  S.  303,  23  U.  S.  (L.  ed.)   372;  Butter-  Op,  Atty.-Gen.  488;   (1869)   13  Op.  Atty.- 

worth  v.  Hill,  (1885)   114  U.  S.  128,  5  S.  Gen.  150. 
Ct.  796,  29  U.  S.  (L.  ed.)  119. 

Sec.  438.  [Assistant  Secretary  of  the  Interior.]  There  shall  be  in  the 
Department  of  the  Interior  an  Assistant  Secretary  of  the  Interior,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shall  be  entitled  to  a  salary  of  six  thousand  dollars  a  year,  to 
be  paid  monthly.    [B.  S.  ] 

Act  of  March  14,  1862,  ch.  41,  12  Stat.  L.  369;  Act  of  March  3,  1873,  ch.  226,  17 
Stat.  L.  486. 

By  the  Act  of  Jan.  20,  1874,  ch.  11,  18  Stat.  L.  4,  the  salary  of  the  Assistant  Seore 
tary  was  reduced  to  $3,500. 

Subsequent  appropriations  have,  however,  increased  this  amount.  The  Legislative 
Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch.  141,  38  Stat.  L.  1029 
provided  for  a  First  Assistant  Secretary,  $5,000;  Assistant  Secretary,  $4,500. 

Cited  generaUy  in  Turner  v.  Seep,  (E.  (C.  C.  A.  8th  Cir.  1910)  179  Fed.  74,  lOi* 
D.   Okla.    1909)    167    Fed.   646,   modified      C.  G.  A.  368. 

Sec.  439.  [His  duties.]  The  Assistant  Secretary  of  the  Interior  shall 
perform  such  duties  in  the  Department  of  the  Interior  as  shall  be  prescribed 
by  the  Secretary,  or  may  be  required  by  law.     [B.  S.] 

Act  of  March  14,  1862,  ch.  41,  12  Stat.  L.  369. 

The  consideration  and  determination  of  (title  Executive  Departments)  he  should 

appeals  to  the  secretary  from  the  action  sign  as  acting  secretary.     (1888)    19  Op. 

of  the  commissioner  of  the  general  land  Atty.-Gen.   133.     See  also    (1886)    18  Op. 

office  may  be  made  by  the  assistant  sec-  Atty.-Gen.  432. 

retary  if  the  secretary  shall  by  regulation  Authority  to  approve  leases  of  Indian 

prescribe  the  performance  of  such  duty.  lands. —  Under  this  section  the  Secretary 

(1888)  19  Op.  Atty.-Gen.  133.  of  the  Interior  may  delegate  to  the  as- 

When  the  assistant  acts  at  a  time  when  sistant  secretary  authority  to  approve 
the  Secretary  is  not  absent  or  sick,  under  leases  of  Indian  lands  and  assignments 
a  regulation  made  by  the  secretary  pre-  thereof,  and  so  long  as  such  authority  re- 
scribing  his  powers,  he  should  sign  with  mains  unrevoked  the  approval  of  the  as- 
his  own  proper  official  designation.  When  sistant  secretary  is  equivalent  to  that  of 
the  secretary  is  absent  or  sick,  if  the  the  secretary.  Turner  v.  Seep,  (1909) 
assistant  is  in  charge  of  the  department,  167  Fed.  646,  modifi'Sd  on  another  point 
in  pursuance  of  R.  S.  sees.   177   or   179,  (1910)   179  Fed,  74,  102  C.  C.  A.  368. 

Sec.  440.  [Clerks  and  employees.]    There  shall  also  be  in  the  Depart- 
ment of  the  Interior : 
One  chief  clerk,  at  a  salary  of  two  thousand  two  hundred  dollars  a  year. 
;^  superintendent  of  the  building,  to  be  designated  from  the  fourth-class 
cl^fa,  who  shall  be  paid  two  hundred  dollars  a  year  additional. 
3  F.  S.  A.— 31 
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Three  disbursing  clerks. 

The  Secretary  may,  if  he  deem  it  necessary  and  proper,  pay  two  hundred 
dollars  a  year  additional  to  any  four  clerks  of  the  fourth  class. 

Three  messengers,  at  a  salary  of  nine  hundred  dollars  a  year  each. 

One  engineer,  at  a  salary  of  one  thousand  four  hundred  dollars  a  year. 

One  captain  of  the  watch,  at  one  thousand  two  hundred  dollars  a  year. 

Twenty-eight  watchmen  for  the  general  service  of  the  Department  build- 
ing and  all  the  bureaus  therein,  to  be  allotted  to  day  or  night  service,  as  the 
Secretary  may  direct. 

Public  Documents :  One  superintendent,  at  a  salary  of  two  thousand  five 
hundred  dollars  a  year. 

In  the  General  Land-Office : 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

One  principal  clerk,  on  account  of  military  bounty-lands,  at  a  salary  of 
two  thousand  dollars  a  year. 

One  draughtsman,  at  a  salary  of  one  thousand  six  hundred  dollars  a  year. 

One  assistant  draughtsman,  at  a  salary  of  one  thousand  four  hundred 
dollars  a  year. 

Two  packers,  at  a  salary  of  seven  hundred  and  twenty  dollars  a  year  each* 
In  the  office  of  the  Commissioner  of  Indian  Affairs : 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
In  the  office  of  the  Commissioner  of  Pensions : 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

One  engineer,  at  one  thousand  four  hundred  dollars  a  year. 

One  assistant  engineer,  at  one  thousand  dollars  a  year. 
In  the  Patent-Office : 

One  chief  clerk,  who  shall  be  qualified  to  act  as  a  principal  examiner. 

One  librarian,  who  shall  be  qualified  to  act  as  an  assistant  examiner. 

Five  law  examiners. 

One  examiner  of  classification. 

One  examiner  of  interferences. 

One  examiner  of  trade-marks  and  designs. 

One  first  assistant  examiner  of  trade-marks  and  designs. 

Six  assistant  examiners  of  trade-marks  and  designs. 

Forty-three  principal  examiners. 

Eighty-six  first  assistant  examiners. 

Eighty-six  second  assistant  examiners. 

Eighty-six  third  assist€uit  examiners. 

Eighty-six  fourth  assistant  examiners;  and  such  other  examiners  and 
assistant  examiners  in  the  various  grades  as  the  Congress  shall  from  time  to 
time  provide  for. 

In  the  Office  of  Education : 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

One  statistician,  at  a  salary  of  eighteen  hundred  dollars  a  year. 

One  translator,  at  a  salary  of  one  thousand  six  hundred  dollars  a  year. 
[B.  8.] 

Act  of  March  3,  1849,  ch.  108,  9  Stat.  L.  396,  306;  Act  of  April  26,  1812,  eh.  68,  2 
Stat.  L.  716;  Act  of  July  4,  1836,  ch.  352,  6  Stat.  L.  107,  HI;  Act  of  March  3,  1853, 
ch.  97,  10  Stat.  L.  189,  209;  Act  of  March  2,  1867,  ch.  158,  14  St»t.  L.  434;  Act  of 
March  3,  1873,  ch.  226,  17  Stat.  L.  502,  603.  604;  Act  of  July  8,  1870,  ch  230.  16  SUt 
L.  198.  ^     >  > 
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So  much  of  the  foregoing  section  as  related  to  the  soperintendent  of  pmblic  docu- 
ments was  superseded  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  ch.  23,  H  61, 
64,  28  Stat.  L.  610,  611,  which  abolished  the  office  of  superintendent  of  documents  in 
the  Department  of  the  Interior  and  provided  for  the  appointment  of  a  superintendent 
by  the  Public  Printer.    See  the  title  Public  DoctricEWTS. 

So  much  of  the  text  as  follows  the  words  "  In  the  Patent  Office  "  and  refers  to  said 
office  was  amended  to  read  as  here  given  by  an  Act  of  Feb.  15,  1916  (see  Pamph.  Supp. 
No.  6,  Fed.  Stat.  Ann.  2;  1918  Supp.  Fed.  Stat.  Ann.).  Prior  to  its  amendment  it 
provided  for  a  chief  clerk,  one  examiner  in  charge  of  interferences,  one  examiner  in 
charge  of  trade-marks,  twenty-four  principal  examiners,  twenty-four  first  assijjtant, 
twenty-four  second  assistant,  and  twenty-four  third  assistant  examiners,  one  librarian, 
one  machinist,  three  skilled  draughtsmen,  thirty-five  copyists  of  drawings,  one  mes- 
senger and  purchasing  clerk,  one  skilled  laborer,  and  sixteen  attendants  m  the  model 
room,  fixing  the  salaries  of  each  employee. 

The  number  and  compensation  of  the  various  officers  and  employees  depend  on  the 
Annual  Appropriation  Acts.  Provisions  for  the  fiscal  year  ending  June  30,  1916,  were 
made  by  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915, 
ch.  141,  38  Stat.  L.  1029. 

Authority  of  chief  derk. — Where,  dur-  signed  a  communication  as  "chief  clerk 

ing  the  temporary  absence  of  the  secre-  and  chief  executive  officer,"  deeignarting  a 

tary   and   the   assistant   secretaries,   the  special  dii/bursing  argent,  the  designation 

chief  clerk  of  the  Depiaxtment  of  the  In-  thus  made   was   v«tlid.      (1911)    29    Op. 

terior,    by    authority    of    the    secretary,  Atty.-Gen.  273. 

Sec.  441.  [Duties  of  Secretary.]  The  Secretary  of  the  Interior  is 
charged  with  the  supervision  of  public  business  relating  to  the  following 
subjects : 

First.  The  census ;  when  directed  by  law. 

Second.  The  public  lands,  including  mines. 

Third.  The  Indians. 

Fourth.  Pensions  and  bounty-lands. 

Fifth.  Patents  for  inventions. 

Sixth.  The  custody  and  distribution  of  publications. 

Seventh.  Education. 

Eighth.  Qovernment  Hospital  for  the  Insane. 

Ninth.  Columbia  Asylum  for  the  Deaf  and  Dumb.    [B.  8.] 

Act  of  March  3,  1»49,  ch.  108,  9  Stat.  L.  396;  Act  of  July  8,  1870,  ch.  230,  16 
Stat.  L.  198;  Act  of  Feb.  5,  1869,  ch.  22,  11  Stat.  L.  379;  Act  of  July  20,  1868,  ch.  176, 
16  Stat.  L.  92,  106. 

Sections  441-446  constitute  chapter  2  of  title  XI  of  the  Revised  Statutes,  ''  The  Sec- 
retary of  the  Interior." 

The  first  subdivision  of  this  section,  relating  to  the  census,  was  superseded  by  the 
transfer  of  the  census  office  to  the  Department  of  Commerce  and  Labor  (which  was 
subsequently  designated  the  Department  of  Commerce)  by  the  Act  of  Feb.  14,  1903, 
ch.  662,  {  4,  given  under  the  title  Commbbob  Depabtheitt. 

The  sixth  subdivision,  relating  to  the  distribution  of  publications,  was  superseded  by 
the  Act  of  Jan.  12,  1896,  ch.  23,  sees.  61,  64.  See  the  note  to  the  preceding  R.  S.  sec 
440. 

Administrative  and  not  legislative  power  The  Land  Department  is  one  of  the  work- 
is  conferred  by  this  section.  U.  S.  i>.  ing  subdivisions  of  the  Department  of  the 
George,  (1913)  228  U.  S.  14,  33  S.  Ct.  interior  and  the  Secretary  of  the  Interior 
412,  67  U.  S.  (L.  ed.)  712.  is  charged  with  the  general  supervision  of 

The  phraae  **  when  directed  by  law "  \fi  public  business  relating  to  public  lands, 

applied   only  to  that  subdivision   which  Johanson  t?.  Washington,  (1902)  190  U.  S. 

relates  to  the  census.     (1899)  22  Op.  Atty.-  179,  23  S.  Ct.  826,  47  U.  S.  (L.  ed.)  1008; 

Gen.  413.  Pengra  v.  Munz,  (C.  C.  Ore.  1887)  29  Fed. 

The  government  printing  office  has  not  830;  U.  S.  f>,  Winona,  etc.,  R.  Co.,  (C.  C. 

been  placed  under  the  juriediction  of  the  A.  8th  Cir.  1896)    67  Fed.  948,  32  U.  S. 

Department  of  the  Interior.    U.  S.  V.  AHi-  App.  272,  16  C.  C.  A.  96,  affirmed  (1897) 

son,  (1876)  91  U.  S.  303,  23  U.  S.  (L.  ed.)  166  U.  S.  463.  17  S,  Ct.  368,  41  U.  S.  (L. 

372.  ed.)  789;  U.  S.  v,  Schlierhole,  (E.  D.  Mo. 

Supervision  relating  to  public  lands.—  1904)  133  Fed.  333;  Neff  v.  U.  S.,  (C.  G. 
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A.  8th  Cir.  1908)  166  Fed.  273,  91  C.  C.  A. 
241. 

''  It  id  obvious  that  in  the  adminiatra- 
tion  of  such  large  and  varied  interests  as 
are  intrusted  to  the  Land  Department, 
matters  not  foreseen,  equities  not  antici- 
pated and  which  are  therefore  not  pro- 
vided for  by  express  statute,  may  some- 
times arise,  and  therefore  the  Secretarv 
of  the  Interior  is  ^iven  that  superintend- 
ing and  supervising  power  which  will 
enable  him,  in  the  face  of  these  unex- 
pected contingencies,  to  do  justicet"  Wil- 
liams V.  U.  S.,  (1891)  138  U.  S.  514,  11 
S.  Ct.  467,  34  U.  S.  (L.  ed.)  1026. 

The  Land  Department  of  the  United 
States,  including  in  that  term  the  Secre- 
tary of  the  Interior,  the  commissioner  of 
the  general  land  offioe  and  the  subordinate 
officers,  constitutes  a  special  tribunal, 
vested  with  the  jurisdiction  to  hear  and 
determine  .the  claims  of  all  parties  to  the 
public  lands  it  is  authorized  to  dispose  of, 
and  to  execute  its  judgments  by  convey- 
ances to  the  parties  entitled  to  them. 
U,  S.  V.  Winona,  etc.,  R.  Co.,  (C.  C.  A. 
8th  Cir.  1895)  67  Fed.  948,  32  U.  S.  App. 
272,  16  C.  C.  A.  96,  affirmed  (1897)  165 
U.  S.  463,  17  S.  Ct.  368,  41  U.  S.  (L.  ed.) 
789. 

And  its  judgments,  like  those  of  other 
special  tribunals  vested  with  judicial 
iK)wer,  are  impervious  to  collateral  attack. 
New  Dunderberg  Min,  Co.  v.  Old,  (C.  C. 
A.  8th  Cir.  1897)  79  Fed.  598,  49  U.  S. 
App.  201,  26  C.  a  A.  116;  King  v.  Mc- 
Andrews,  (C.  C.  A.  8th  Cir.  1901)  111 
Fed.  860,  50  C.  C.  A.  29, 

The  Secretary  of  the  Interior  i«  the 
supervising  agent  of  the  government  to  do 
justice  to  all  claimants  and  preserve  the 
rights  of  the  people  of  the  United  States 
in  the  important  matters  relating  to  the 
sale  and  dispoeition  of  the  public  domain, 
the  surveying  of  private  land  claims  and 
the  issuing  of  patents  thereon  and  the  ad- 
ministration of  the  trusts  devolving  upon 
the  government,  by  reason  of  the  laws  of 
Congress  or  under  treaty  stipulations 
respecting  the  public  domain.  Knight  i;. 
U.  8.  Land  Ass^,  (1891)  142  U.  S.  161, 
12  S.  Ct.  258,  35  U.  S.  (L.  ed.)  974.  See 
also  Orchard  v.  Alexander,  (1894)  157  U. 
S.  372,  16  S.  a.  636,  39  U.  S.  (L.  ed.) 
737. 

The  Secretary  of  the  Interior  has  the 
power  to  inquire  into  the  extent  and 
validity  of  the  rights  claimed  against  the 
government  until  a  patent  is  issued  and 
the  legal  title  has  passed.  U.  S.  v.  WiLwn, 
(E.  D.  Ark.  1914)  214  Fed.  630,  citing 
Michigan  Land,  etc.,  Co.  v.  Rust,  (1897) 
168  U.  S.  689,  18  &  Ct.  208,  42  U.  S. 
(L.  ed.)  691.  See  also  Love  i>.  Flahive, 
(1907)  206  U.  S.  195,  27  S.  Ct.  486,  51 
U.  S.  (L.  ed.)  768. 

But  of  course  the  Land  Department  can- 
not arbitrarily  destroy  an  equitable  title 
acquired  by  an  entryman  and  held  by  him 
or  bis  assignee.  Those  who  hold  such 
title  have  a  right  to  be  notified  of  and 


heard  in  any  proceeding  instituted  in  the 
Land  Department  having  for  its  object  the 
cancellation  of  the  entry  upon  which 
the  equitable  title  depends.  Hawley  v. 
Diller,  (1900)  178  U.  S.  476,  20  S.  Ct. 
986,  44  U.  S.  (L.  ed.)   1157. 

Jurisdiction  to  revise  on  appeal  from 
commisaioner's  dedeion. —  The  statute 
vests  the  Secretary  of  the  Interior,  in 
matters  relating  to  the  General  Land 
Office,  with  the  powers  of  supervision  and 
appeal  and  the  jurisdiction  to  revise  on 
appeal  is  necessarily  co-extensive  with  the 
powers  to  adjudge  by  the  commissicmer. 
Magwire  t?.  Tyler,    (1861)    1   Black   196, 

17  U.  S.  (L.  ed.)  137;  Maguire  v.  Tyler, 
(1869)  8  Wall.  650,  19  U.  S.  (L.  ed.)  320; 
Snyder  v.  Sickles,  (1878)  98  U.  S.  203, 
25  U.  S.  (L.  ed.)  97;  Buena  Vista  County 
V.  Iowa  Falls,  etc.,  R.  Co.,  (1884)  112  U. 
S,  165,  6  6.  Ct.  84,  28  U.  S.  (L.  ed.)  680. 
See  also  Love  v.  Flahive,  (1907)  205 
U.  S.  195,  27  S.  Ct:  486,  51  U.  S.  (L.  ed.) 
768;  Hays  v,  Steiger,  (1888)  76  Cal.  656, 

18  Pac.  670,  affirmed  (1896)  156  U.  S. 
387,  15  e.  Ct.  412,  39  U.  S.  (L.  ed.)  463; 
German  Ins.  Co.  f>.  Hayden,  (1896)  21 
Colo.  127,  40  Pac.  453,  52  A.  S.  R.  206.    . 

The  statutes  in  placing  the  whole  busi- 
ness of  the  Land  Department  tmder  the 
supervision  of  the  Secretary  of  the  In- 
terior invest  him  with  authority  to  re- 
view, reverse,  amend,  annul  or  affirm  all 
proceedings  in  the  department  having  for 
their  ultimate  object  to  secure  the  aliena- 
tion of  any  portion  of  the  public  lands  or 
the  adjustment  of  private  claims  to  lands, 
with  a  just  regard  to  the  rights  of  the 
public  and  of  private  parties.  Such  super- 
vision may  be  exercised  by  direct  orders  or 
by  review  on  appeal.  Paine  v,  Foster, 
(1896)   9  Okla.  213,  53  Pac.  109. 

Both  the  Secretary  of  the  Interior  and 
the  commissioner,  in  revising  the  acts  of 
the  subordinate  officials  of  the  Land  De- 
partment exercise  supervisory  rather  than 
appellate  power  in  the  sense  in  which  the 
term  appellate  is  employed  in  defining  the 
powers  of  courts  of  justice.  Tlie  Secretary 
of  the  Interior,  in  the  exercise  of  such 
authority,  may  approve,  modify  or  annul 
the  acts,  proceedings  and  decisions  of  the 
commissioners.  Hestres  v.  Brennan, 
(1875)   50  Cal.  21L 

Rules  and  regulations. —  The  Land  De- 
partment has  power  to  adopt  rules  and 
r^gula/tions  for  the  administration  of  the 
Forest  Reserve  Act  by  virtue  of  the  pro- 
visions of  this  section  and  R.  S.  sees. 
463  and  2478  (title  Public  Lands).  Cos- 
mos Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  (1903)  190  U.  S.  301,  23  S.  Ct.  692, 
24  S.  Ct.  860,  47  U.  S.  (L.  ed.)  1064, 
affirming  (C.  C.  A.  9th  Cir.  1901)  112 
Fed.  4,  50  C.  C.  A.  79,  61  L.  R.  A,  230. 
See  also  Robinson  v.  Lundrigan,  (C.  C.  A: 
8th  Cir.  1910)  178  Fed.  230,  101  C.  C.  A. 
690. 

Rules  and  regulations  made  by  the  sec- 
retary pursuant  to  authorization  by  Con- 
gress have  the  force  of  statutory  enact- 
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ments.  U.  S.  r.  Thurston  County,  (C.  C. 
A.  8th  Cir.  1906)  143  Fed.  287,  74  C.  C.  A. 
425;  Leonard  v.  Lennox,  (C.  C.  A.  8th  Cir. 
1910)  181  Fed.  760,  104  C.  C.  A.  296; 
Clyde  V.  Cummings,  (1909)  35  Utah  461, 
101  Pac.  106. 

The  courts  will  take  judicial  notice  of 
the  rules  and  regulations  prescribed  by 
^he  Department  of  the  Interior  in  respect 
to  contests  before  the  Land  Office.  Caha 
V,  U.  S.,  (1893)  152  U.  S.  211,  14  S.  Ct. 
613,  38  U.  S.  (L.  ed.)  415. 

Indians. —  The  Secretary  of  the  Interior 
is  empowered  to  direct  and  supervise  all 
the  public  business  of  the  United  States 
relating  to  the  Indians.  Buster  v.  Wright, 
(C.  C.  A.  8th  Cir.  1905)  135  Fed.  947,  68 
C.  C.  A.  505.  See  also  Lane  t*.  U.  S., 
(1916)  241  U.  S.  201,  36  S.  Ct.  599,  60 
U.  S.  (L.  «d.)  956,  reversing  (1915)  43 
App.  Cas.  (D.  C.)  414;  U.  S.  v.  Odeneal, 
(C.  C.  Ore.  1882)   10  Fed.  616. 

The  general  functions  and  duties  of 
Indian  inspectors  are  defined  in  K.  S.  sec. 
2045  (title  Indians),  but  the  Secretary 
of  the  Interior  may  assign  to  them 
other  duties  relating  to  that  business  in 
addition  to  those  prescribed  whenever  the 
exigencies  of  the  public  service  require  it. 
(1882)   17  Op.  Atty.-Gen.  391. 

Under  this  section  and  R.  S.  sees.  463, 
2058,  2149  (title  Indians),  the  commis- 
sioner of  Indian  affairs  is  authorized, 
with  the  approval  of  the  Secretary  of 
the  Interior,  to  cause  collectors  to  be  ex- 
cluded and  removed  from  a  tribal  Indian 
reservation  on  days  when  payments  are 
being  made  to  the  Indians,  if  in  his  judg- 
ment the  presence  of  collectors  therein 
at  such  times  is  detrimental  to  the  peace 
and  welfare  of  the- Indians;  and  this  al- 
though the  reservation  be  witiiin  a  state 
and  the  Indians  be  the  holders,  under 
trust  patents  issued  to  them  pursuant  to 
Act  Feb.  8,  1887,  ch.  119,  24  Stat.  L.  388 
(title  Indians),  of  allotments  adjacent  to 
the  reservation,  and  therefore  citizens  of 
the  United  States  and  the  state.  Rainbow 
V.  Young,  (1908)  161  Fed.  835,  88  C.  C.  A. 
653. 

General  power  is  given  by  this  section 
and  R  S.  sec.  463  (title  Indians)  to  the 
President,  acting  through  the  Secretary  of 
the  Interior  and  the  commissioner  of  In- 
dian affairs,  to  make  regulations  for  the 
management  of  all  Indian  affairs  and  of 
all  matters  arising  out  of  the  Indian  rela- 
tions. U.  S.  V.  Clapox,  (D.  C.  Ore.  1888) 
35  Fed.  575. 

So  under  this  section  and  R.  S.  sec.  463 
/title  Indians)  the  commissioner  of  In- 
dian affairs,  with  the  approval  of  the  Sec- 
retary of  the  Interior,  may  exclude  col- 
lectors from  Indian  agencies  at  times  when 
payments  are  being  made  to  the  Indiana. 
Rainbow  v.  Young,  (C.  C.  A.  8th  Cir. 
1908)   161  Fed.  835,  88  C.  C.  A.  653. 

In  view  of  the  long  practice  of  the  De- 
partment of  the  Interior,  the  language  of 
this  section  together  with  R.  S.  sec.  463 
(title  Indians)    was  construed  as  broad 


enough  to  warrant  a  r^^^lation  respecrting 
the  adoption  of  whites  into  Indian  tribes. 
U.  S.  V.  Hitchcock,  (1907)  205  U.  S.  80, 
27  S.  a.  423,  51  U.  S.   (L.  ed.)  718. 

But  while  the  Interior  Department  haB 
general  control  over  the  affairs  of  Indians, 
such  control  is  not  an  unlimited  or  an 
arbitrary  power.  It  is  subject  to  judicial 
inquiry.  So  it  has  been  held  that  the 
authority  of  the  Secretary  of  the  Interior 
of  supervision  over  Indian  allotments  can- 
not be  arbitrarily  exercised  to  divest  the 
interest  of  one  who  has  made  proofs 
which  were  accepted  by  the  local  land 
officers  and  paid  nis  money  for  the  land. 
Any  attempted  deprivation  of  such  inter- 
est, lawfully  acquired,  will  be  corrected 
whenever  the  matter  is  presented  so  that 
the  judiciary  can  act  upon  it.  Ballinger 
I?.  U.  S.,  (1910)  216  U.  S.  240,  30  S.  Ct. 
338,  54  U.  S.  (L.  ed.)  464,  affirming 
(1907)  30  App.  Cas.  (D.  C.)  165.  See 
also  Johnson  v.  Towsley,  (1871)  13  Wall. 
72,  20  U.  S.  (L,  ed.)  485;  Cornelius  v. 
Kessel,  (1888)  128  U.  S.  456,  9  S.  Ct. 
122,  32  U.  S.  (L.  ed.)  482;  Orchard  v. 
Alexander,  (1895)  157  U.  S.  372,  15  S.  Ct. 
635,  39  U.  S.  (L.  ed.)  737. 

Powex  of  secretary  final  and  concluBive. 
— A  court  is  without  power  to  issue  a  writ 
of  mandamus  to  control  the  conduct  of  the 
Secretary  of  the  Interior  concerning  a 
matter  within  the  administrative  au- 
thority of  that  officer.  Lane  t?.  U.  S., 
(1916)  241  U.  S.  201,  36  S.  Ct.  599,  60 
U.  S.  (L.  ed.)  956,  reversing  (1915)  43 
App.  Cas.  (D.  C.)  414. 

The  final  action  of  the  department  can- 
not be  reviewed  or  called  in  question  else- 
where to  correct  a  mere  error  of  judg- 
ment, though  a  court  of  equity,  in  certain 
cases,  might  correct  or  set  aside  such 
action  for  fraud  or  mistake.  Pengra  v. 
Munz,  (1887)  29  Fed.  830. 

The  construction  of  the  Interior  Depart- 
ment is  important,  "  for  the  regulation 
and  decision  of  the  Secretary  of  the  In- 
terior, under  whose  supervision  an  act  is 
to  be  administered,  while  not  conclusive, 
is  entitled  to  great  respect  and  ought  not 
to  be  overniled  without  cogent  and  per- 
suasive reasons."  Cathcart  v,  Minnesota, 
etc.,  R.  Co.,  (Minn.  1916)  157  N.  W.  719, 
citing  La  Roque  v.  U.  S.,  (1915)  239  U. 
S.  62,  36  S.  Ct.  22,  60  U.  S.  (L.  od.)  147. 

Cited  generally  in  Nesqually  v.  Gibbon, 
(1895)  158  U.  S.  155,  15  S.  Ct.  779,  39 
U.  S.  (L.  ed.)  931;  Stoneroad  v,  Stone- 
road,  (1894)  158  U.  S.  240,  15  S.  Ct  822, 
39  U.  S.  (L.  ed.)  966;  Warner  Valley 
Stock  Co.  f>.  Smith,  (1897)  165  U.  S.  28, 
17  vS.  Ct.  225,  41  U.  S.  (L.  ed.)  621;  Cahn 
V.  Barnes,  (C.  C.  Ore.  1881)  5  Fed.  326; 
Johnston  v.  Morris,  (C.  C.  A.  9th  Cir. 
1896)  72  Fed.  890,  44  U.  S.  App.  303,  19 
C.  C.  A.  229 ;  James  v.  Ger mania  Iron  Co., 
(C.  C.  A.  8th  Cir.  1901)  107  Fed.  597,  48 
C.  C.  A.  476;  Leecy  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1911)  190  Fed,  289,  111  C.  C.  A. 
254. 
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Sec.  442.  [Powers  of  Secretary.]  The  Secretary  of  the  Interior  shall 
hereafter  exercise  all  the  powers  and  perform  all  the  duties  in  relation  to 
the  Territories  of  the  United  States  that  were,  prior  to  March  first,  eighteen 
hundred  and  seventy-three,  by  law  or  by  custom  exercised  and  performed 
by  the  Secretary  of  State.    [B,  8.] 

Act  of  March  1,  1873,  ch.  217,  17  Stat.  L.  484. 

R.  S.  sec.  443  relating  to  the  supervision  of  the  census  by  the  Secretary  of  the  Interior 
is  given  under  the  title  Census.  On  this  subject  see  the  note  to  the  preceding  R.  S.  sec. 
441. 

Sec.  444.  [Expenditures  of  the  Department.]  The  Secretary  of  the 
Interior  shall  sign  all  requisitions  for  the  advance  or  payment  of  money, 
out  of  the  Treasury,  upon  estimates  or  accounts  for  expenditures  upon  busi- 
ness assigned  by  law  to  his. Department;  subject,  however,  to  adjustment 
and  control  by  the  proper  accounting  officers  of  the  Department  of  the 
Treasury.    [R.  8.] 

Act  of  March  3,  1849,  ch.  108,  9  Stat.  L.  395. 

B.  S.  sec.  446.      This  section  was  as  follows: 

"  Sec.  445.  [Secretary  of  Interior  to  make  annual  reports.]  The  Secretary  of  the 
Interior  shall  make  annual  reports  to  Congress  as  follows: 

**  First.  A  report  ehowing  the  nature,  character,  and  amount  of  all  claims  presented 
to  him  during  the  preceding  year  under  laws  or  treaty  stipulations  for  compensation 
for  depredations  committed  by  Indians,  whether  allowed  by  him  or  not,  and  the  evidence 
upon  which  his  action  was  based. 

"  Second.  A  report  showing  the  quantity  and  kind  of  the  copies  of  public  journals, 
books,  and  documents  which  have  been  received  by  him  for  distribution  on  behalf  of 
the  Government,  and  showing,  also,  the  time  when,  the  place  where,  and  the  person 
to  whom,  any  of  the  same  have  been  distributed  and  delivered  during  the  preceding 
year." 

Act  of  May  29,  1872,  ch.  233,  17  Stat.  L.  190;  Act  of  Feb.  6,  1859,  ch.  22,  11  Stat.  L. 
380. 

The  first  paragraph  of  this  section  was  superseded  by  the  Act  of  March  3,  1891,  ch. 
538,  given  under  tne  title  Claims,  which  transferred  the  jurisdiction  over  Indian 
depredation  claims  to  the  Court  of  Claims. 

The  second  paragraph  was  superseded  by  the  Act  of  Jan.  12,  1895,  ch.  23.  See  the 
note  to  R.  S.  sec.  440,  supra,  p.  945. 

The  Act  of  May  29, 1872,  ch.  233,  carried  The  laws  theretofore  in  force  mentioned 

into  the  Revised  'Statutes  as  section  445,  only  depredations  by  Indians  belonging  to 

contemplated  a  report  by  the  Secretary  of  a    tribe    "  in    amity  with    the    IJnited 

the  Interior  of  the  nature,  character  and  States."     Leigh  ton  v.  U.  S.,    (1896)    161 

amount  of  claims  presented  ''under  laws  U.  S.  291,  16  S.  Ct.  495,  40  U.  S.  (L.  ed.) 

or  treaty  stipulations  for  compensation."  703. 


Joint  resolution  anthorizing  the  Secretary  of  the  Interior  to  detail  from 
that  department  two  clerks  to  act  as  assistant-clerks  to  certain  House 
Ck>mmittees. 

[Res.  of  Feb,  1, 1884,  No.  4,  23  8tat  L.  266.] 

[House  Committees  on  Pensions  and  Invalid  Pensions  to  have  detail  of 
clerks  from  Interior  Department.]  That  the  Secretary  of  the  Interior,  be, 
and  is  hereby  authorized,  if  in  his  opinion  the  public  interests  will  not  suffer 
thereby,  upon  the  request  of  either  of  the  Committees  hereinafter  named, 
to  detail  from  that  department,  one  clerk  to  act  as  assistant-clerk  to  the 
House  Committee  on  Pensions,  and  one  clerk  to  act  as  assistant-clerk  to  the 
House  Committee  on  Invalid  Pensions.    [23  8tai.  L.  266,] 
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[Sbc.  1.]  [Firtrt  Assistant  Secretary.]  •  •  •  For  an  additional 
Assistant  Secretary  of  the  Interior,  who  shall  be  known  and  designated  as 
First  Assistant  Secretary  of  the  Interior,  four  thousand  five  hundred 
dollars.    [23  Siat.  L.  497.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1885,  ch.  360. 
The  current  appropriations  for  the  first  assistant  secretary  are  $6,000.    See  the  note 
to  R.  S.  sec.  438,  supra,  p.  945. 


An  Act  To  make  uniform  charges  for  furnishing  copies  of  records  of  the 
Department  of  the  Interior  and  of  its  several  bureaus. 

[Act  of  Aug.  24,  1912,  ch.  370,  37  Stat.  L.  497.] 

[Sec.  1.]  [Copies  of  records  to  be  furnished  —  fees  —  verification  —  no 
charge  for  official  use  —  authenticated  copies  of  rules,  etc.]  That  the  Sec- 
retary of  the  Interior,  the  head  of  any  bureau,  oflSce,  or  institution,  or  any 
officer  of  that  department,  may,  when  not  prejudicial  to  the  interests  of  the 
Government,  furnish  authenticated  or  unauthenticated  copies  of  any  official 
books,  records,  papers,  documents,  maps,  plats,  or  diagrams  within  his  cus- 
tody, and  charge  therefor  the  following  fees :  For  all  written  copies,  at  the 
rate  of  fifteen  cents  for  each  hundred  words  therein ;  for  each  photolitho- 
graphic copy,  twenty-five  cents  where  such  copies  are  authorized  by  law; 
for  photographic  copies,  fifteen  cents  for  each  sheet;  and  for  tracings  or 
blue  prints  the  cost  of  the  production  thereof  to  be  determined  by  the 
officer  furnishing  such  copies,  and  in  addition  to  these  fees  the  sum  of 
twenty-five  cents  shall  be  charged  for  each  certificate  of  verification  and  the 
seal  attached  to  authenticated  copies:  Provided,  That  there  shall  be  no 
charge  for  the  making  or  verification  of  copies  required  for  official  use 
by  the  officers  of  any  branch  of  the  Government :  Provided  further,  That 
only  a  charge  of  twenty-five  cents  shall  be  made  for  furnishing  authenti- 
cated copies  of  any  rules,  regulations,  or  instructions  printed  by  the  Grov- 
ernment  for  gratuitous  distribution.    [37  Stat.  L.  497.] 

Sec.  2.  [Inspection  of  records.]  That  nothing  in  this  Act  shall  be  con- 
strued to  limit  or  restrict  in  any  manner  the  authority  of  the  Secretary  of 
the  Interior  to  prescribe  such  rules  and  regulations  as  he  may  deem  proper 
governing  the  inspection  of  the  records  of  said  department  and  its  various 
bureaus  by  the  general  public,  and  any  person  having  any  particular  inter- 
est in  any  of  such  records  may  be  permitted  to  take  copies  of  such  records 
under  such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior.    [37  Stat.  L.  498.] 

Sec.  3.  [Acceptance  as  evidence.]  That  all  authenticated  copies  fur- 
nished under  this  Act  shall  be  admitted  in  evidence  equally  with  the  orig- 
inals thereof.    [37  Stat.  L.  498.] 

Seo.  4.  [Use  of  seal.]  That  all  officers  who  furnish  authenticated  copies 
under  this  Act  shall  attest  their  authentication  by  the  use  of  an  official  seal, 
which  is  hereby  authorized  for  that  purpose.    [37  Stat.  L.  498.] 
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Sec.  5.  [Authority  to  reoorden  of  Land  Offloe  repealed — laws  not 
changed — Indian  service  records  —  fee  for  eertifloate  of  official  char- 
acter.] That  the  Act  of  Congress  approved  April  nineteenth,  nineteen 
hundred  and  four,  chapter  thirteen  hundred  and  ninety-six,  be,  and  the 
same  is  hereby,  repealed ;  but  nothing  in  this  Act  shall  be  so  construed  as 
to  repeal  the  provisions  of  sections  four  hundred  and  ninety  to  four  hun- 
dred and  ninety-three,  inclusive,  and  forty-nine  hundred  and  thirty-four 
of  the  Revised  Statutes,  fixing  the  rates  for  patent  fees ;  or  the  Act  approved 
March  third,  eighteen  hundred  and  ninety-one,  chapter  five  hundred  and 
forty-one,  fixing  a  rate  for  certifying  printed  copies  of  specifications  and 
drawings  of  patents;  or  of  section  fourteen  of  the  Act  of  February 
twentieth,  nineteen  hundred  and  five,  chapter  five  hundred  and  ninety-two, 
to  authorize  the  registration  of  trade-marks  used  in  commerce  with  foreign 
nations  or  among  the  several  States  or  with  Indian  tribes,  and  to  protect 
the  same ;  nor  shall  anything  in  this  Act  be  construed  to  repeal  any  of  the 
provisions  of  section  eight  of  the  Act  approved  April  twenty-sixth,  nine- 
teen hundred  and  six,  chapter  eighteen  hundred  and  seventy-six,  authoriz- 
iQg  the  ofl&cer  having  charge  of  the  custody  of  any  records  pertaining  to 
the  enrollment  of  members  of  the  Five  Civilized  Tribes  of  Indians  to  fur- 
nish certified  copies  of  such  records  and  charge  for  that  service  such  fees  as 
the  Secretary  of  the  Interior  may  prescribe ;  nor  shall  anything  herein  con- 
tained prevent  the  Secretary  of  the  Interior,  under  his  general  power  of 
supervision  over  Indian  affairs,,  from  prescribing  such  charges  or  fees  for 
furnishing  certified  copies  of  the  records  of  any  Indian  agency  or  Indian 
school  as  he  may  deem  proper ;  and  the  said  Secretary  is  hereby  authorized 
to  charge  a  fee  of  twenty-five  cents  for  each  certified  copy  issued  by  him 
as  to  the  official  character  of  any  officer  of  his  department.  [37  Siat.  L. 
498.] 

The  Act  of  April  19,  1904,  ch.  1^96,  33  Stat.  L.  185,  repealed  by  the  text,  provided 
as  follows:  ^' That  copies  of  any  patents,  records,  books,  or  papers  in  the  general 
land  office  authenticated  by  the  seal. and  certified  by  the  recorder  of  such  office  shall 
be  evidence  equally  with  the  originals  thereof  to  the  same  force  and  effect  as  when 
certified  by  the  commissioner  of  said  office." 

For  R.  S.  sees.  490-493  and  the  Act  of  March  3^  1891,  ch.  541,  mentioned  in  the  text, 
see  the  title  Patents. 

For  the  Act  of  Feb.  20,  1905,  ch.  592,  mentioned  in  the  text,  see  the  title  T&ade- 

MABK8. 

Sec.  6.  [Deposit  of  receipts.]  That  all  sums  received  under  the  provi- 
sions of  this  Act  shall  be  deposited  in  the  Treasury  to  the  credit  of  miscel- 
laneous receipts.    [37  Stat,  L.  498.] 


[Sec.  1.]  [Disbursing  clerk  for  payment  of  pensions.]    •    •    •    For 

salary  of  one  disbursing  clerk  for  the  payment  of  pensions,  to  be  selected 
and  appointed  by  the  Secretary  of  the  Interior,  at  the  rate  of  four  thousand 
dollars  per  annum,  during  the  last  five  months  of  the  fiscal  year  nineteen 
hundred  and  thirteen,  *  ^  *  and  from  and  after  the  thirty-first  day  of 
January,  nineteen  hundred  and  thirteen,  there  shall  be  one  disbursing  clerk 
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in  the  Bureau  of  Pensions  to  be  appointed  as  aforesaid  and  who  shall  receive 
a  salary  at  the  rate  of  four  thousand  dollars  per  annum ;    [37  Stai.  L,  312.] 

The  provisions  of  this  and  the  two  paragraphs  of  the  text  foUowing  were  from  the 
Pension  Appropriation  Act  of  Aug.  17,  1012,  ch.  301.  Other  provisions  of  this  section  1 
together  with  other  sections  of  this  Act  are  given  under  the  title  Pensions. 

[Estunates  for  employees  in  office  of  disbursing  clerk.]  That  estimates 
in  detail  shall  be  submitted  for  the  fiscal  year  nineteen  hundred  and  four- 
teen and  annually  thereafter  for  clerks  and  others  employed  in  the  office  of 
the  disbursing  clerk  for  the  payment  of  pensions  and  the  amounts  to  be 
paid  to  each.    [37  8iai.  L.  312.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 

Sec.  5.  [Acting  disbursing  cleric  —  cleria  to  sign  checks  —  bond.] 

That  in  case  of  sickness  or  unavoidable  absence  of  the  disbursing  derk  for 
the  payment  of  pensions  from  his  office,  the  Commissioner  of  Pensions  may, 
with  the  approval  of  the  Secretary  of  the  Interior,  authorize  the  chief  clerk 
of  his  office  or  some  other  clerk  employed  therein  to  temporarily  act  as 
such  disbursing  clerk  for  payment  of  pensions. 

With  the  approval  of  the  Commissioner  of  Pensions  and  the  Secretary 
of  the  Interior,  the  disbursing  clerk  for  the  payment  of  pensions  may  desig- 
nate and  authorize  the  necessary  number  of  clerks  to  sign  the  name  of  the 
disbursing  clerk  for  the  payment  of  pensions  to  official  checks. 

The  disbursing  clerk  shall  give  bond  with  good  and  sufficient  surety  for 
such  amount  and  in  such  form  as  the  Secretary  of  the  Interior  may  approve, 
and  such  bond  shall  be  held  to  cover  and  apply  to  the  acts  of  the  persons 
authorized  to  act  in  his  place.    \37  Stat.  L.  313.] 

See  the  note  to  the  first  paragraph  of  section  1  of  this  Act,  supra,  this  page. 


[Sec.  1.]  [Solicitor  for  Department.]  •  •  •  Solicitor  for  the  Depart- 
ment of  the  Interior,  $5,000 :  Provided,  That  the  title  of  Assistant  Attorney 
Greneral  is  hereby  changed  to  that  of  Solicitor  for  the  Department  of  the 
Interior,  but  this  shall  not  aflPect  the  status  of  the  present  incumbent  or 
require  his  reappointment;     [38  Stat.  L.  497.] 

The  provisions  of  this  paragraph  are  from  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  July  16,  1914,  ch.  141. 
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I.  Commissioner  of  Internal  Revenue,  976. 
II.  Officers  of  Internal  Revenue,  978. 

III.  Of  Assessments  and  Collections,  1002. 

IV.  Special  Taxes,  1040. 

V.  Distilled  Spirits  (in  Vol.  4). 
VI.  Fermented  Liquors  (in  Vol.  4) 
VII.  Tobacco  and  Snuff  (in  Vol.  4). 
VIII.  Cigars  and  Cigarettes  (in  Vol.  4), 
IX.  Opium  (in  Vol.  4). 
X.  Dairy  Products  (in  Vol.  4). 
XI.  Filled  Cheese  (in  Vol.  4). 
XII.  Mixed  Flour  (in  Vol.  4). 

XIII.  White  Phosphorus  Matches  (in  Vol.  4). 
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XV.  Banks  and  Bankers  (in  Vol.  4). 

XVI.  Legacies  and  Successions  (in  Vol.  4). 
XVIl.  Incomes  (in  Vol.  4). 
XVIII.  Excise  Tax  on  Corporations  (in  Vol.  4). 
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XX.  Stamp  Tax  on  Specific  Objects  (in  Vol  4). 
XXI.  Provisions  Common  to  Several  Objects  op  Taxation  (in  Vol.4). 
XXII.  Prosecutions  (in  Vol.  4). 


L  Commissioner  of  Internal  Revenue,  976. 

R.  S.    319.  Commissioner  of  Internal  Revenue,  976. 

R.  S.    320.  Chief  Clerk,  976. 

R.  S.    321.  Duties  of  Commissioner  of  Internal  Revenue,  976. 

R.  S.    322.  Deputy  Commissioner  of  Internal  Revenue,  977. 

R.  S.    323.  Duties  of  Deputy  Commissioner  of  Internal  Revenue, 

978. 
R.  S.  3671.  Estimates  by  Commissioner  of  Internal  Revenue  for 

Expenses  of  Collection,  978. 

IL  Officers  of  Internal  Revenue,  978. 

R.  S.  3140.  Definition  of  Words  "  State  "  and  "  Person,"  978. 
R.  S.  3141.  Collection  Districts,  979. 
R.  S.  3142.  Collectors,  979. 
R.  S.  3143.  Collector's  Bond,  979. 
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R.  S.  3146.  Accounts  of  Collectors  Adjusted  According  to  Fiscal 

Year,  982. 
R.  S.  3147.  Apportionment  of  Compensation  of  Collectors,  982. 
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R.  S.  3148.  DeptUy  CoUedarSy  982. 

R.  S.  3149.  Disability  of  Collector ,  or  Vacancy  in  Office,  982. 

R.  S.  3150.  Deputy  Collector,  When  Entitled  to  Collector's  Salary, 


R.  S.  3151.  Inspectors  of  Tobacco  and  Cigars,  984. 

R.  S.  3152.  Internal  Revenue  Agents,  984. 

R.  S.  3153.  Store-keepers,  985. 

R.  S.  3154.  Assignment  and  Transfer  of  Store-keepers,  986. 

R.  S.  3155.  Temporary  Store-keeper,  986. 

R.  S.  3156.  Gaugers,  986. 

R.  S.  3157.  Gaugers'  Fees,  986. 

R.  S.  3158.  Statement  under  Oath  of  Fees,  etc.—  Penalty,  986. 

R.  S.  3161.  0ffi4xrs  in  Charge  of  Exportations  and  Drawbacks,  %%7. 

R.  S.  3162.  I^perintendents   of   Exports   and    Drawbacks   May 

Administer  Oaths,  988. 
R.  S.  3163.  Enforcement  of  Laws  by  Revenue  Officers —  Transfer 

of  Officers,  988. 
R.  S.  3164.  Duty  of  Collectors  to  Report  Violations  of  Law  to 

District  Attorney,  989. 
R.  S.  3165.  Revenue  Officers  Who  May  Administer  Oaths  and  Take 

Evidence,  989. 
R.  S.  3166.  Revenue  Officers  Authorized  to  Make  Seizures,  990. 
R.  S.  3167.  Disclosure  by  Revenue  Officers  of  Operations,    etc,, 

Prohibited  —  Penalty,  990. 
R.  S.  3168.  OffiAxrs  Not  to  Be  Interested  in  Certain  Manufactures — 

Penalty,  991. 
R.  S.  3169.  Extortion,  Receiving  Unlawful  Fees,  and  Other  Unlavh 

fvl  Acts  of  Internal  Revenue  Officers,  991. 
R.  S.  3170.  District  Attorney  or  Marshal,  Accepting  or  Demanding 

Anything  for  Compromise  of  Violation  of  Internal- 
Revenue  Laws,  993. 
R.  S.  3171.  0ffi4:ers  Suffering  Injuries  May  Maintain  Suit  for 

Damages,  993. 

Ad  of  Feb.  8,  1875,  ch.  36,  993. 

Sec.  12,  Deputy  Collectors  —  Appointment,  Bonds,  and  Com- 
pensation —  Salaries  of  Collectors,  993. 
IS,  Compensation  and  Allowances  of  Collectors,  995. 

Act  of  Aug,  15,  1876,  ch.  287,  996. 

Sec.  1.  Compensation  of  Storekeepers  and  Gaugers,  996. 

Storekeeper  and  Gauger  Duties  May  Be    United  in 

One  Officer,  996. 
Transfer  and  Suspension  of  Officers,  996. 

Act  of  June  19,  1878,  ch.  829,  997. 
Sec,  1.  Gauger' s  Pay,  997. 

Ad  of  March  1, 1879,  cfe.  125,  997. 

Sec.  1.  Issuing  Stamps  before  Payment  of  Tax,  997. 
23.  Meaning  of  "  Revised  Statutes,''  997. 

Act  of  June  21,  1879,  ch.  34,  997. 

Sec.  2.  Compensation  at  Small  Distilleries,  997. 

Act  of  July  7, 1884,  ch.  331,  998. 
Sec.  1.  Number  of  Agents,  998. 

Ad  of  March  3,  1885,  ch,  343,  998. 

Sec,  1.  Compensation  at  Small  Distilleries,  998. 
Limit  of  Number  of  Revenue  Officers,  998. 
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ActofAug.^,1894yCh.S49,99S. 

Sec.  68.  Compensation  of  Storekeepers — Storekeeper-Gangers 
arid  Gangers,  998. 
64.  Duties  of  Storekeeper  and  Ganger  —  Bond,  999. 
66.  Transfer  of  Gangers,  999. 

Ad  of  Jnly  7,  1898,  ch.  671,  999. 

Sec.  1.  Compensation  of  Gangers  of  Fruit  Brandy,  and  on 
Special  Duty  —  Calculation  of  Fees,  999. 

Act  of  April  17,  1900,  ch.  192,  999. 

Sec.  1.  Transfer  of  Deputy  CoUeetors  —  Compensation,  999. 
Compensation  of  Agents,  1000. 

Transfer  of  Gangers,  Storekeeper-Gangers,  and  Store- 
keepers —  Compensation,  1000. 

Act  of  June  28,  1902,  ch.  1312,  1000. 

Sec.  1.  Storekeeper-Ganger  Authorized  —  CompensaJtion^  1000. 

Ad  of  Feb.  26,  1908,  ch.  766,  1001. 
Sec.  1.  Number  of  Agents,  1001. 

Ad  of  March  18,  1904,  ch.  716,  1001. 
Sec.  1.  Number  of  Agents,  1001. 

Ad  of  June  80, 1906,  ch.  8912,  1001. 

Sec.  1.  Internal  Revenue  Agents  —  Per  Diem,  1001. 

Ad  of  June  28, 1910,  ch.  866,  1002. 

Storekeepers,    etc. —    Cumulative   Leave    of    Absence 
Allowed  —  Computation  —  Regulations,  1002. 

Ad  of  July  16,  1914,  ch.  HI,  1002. 

Sec.  1.  Number  of  Districts  and  CoUedors,  1002. 

III.  Of  Assessments  and  Collections,  1002. 

R.  S.  3172.  Canvass  of  Districts  f(yr  Objects  of  Taxation,  1002. 
R.  S.  3173.  Annual  Returns  of  Persons  Liable  to  Tax,  1002. 
R.  S.  3174.  Summons,  Form  and  Manner  of  Service  of,  1005. 
R.  S.  3175.  Failure  to  Obey  Summons,  Proceedings  on,  1005. 
R.  S.  3176.  Failure    to    Make    Return  —  Return    by    Officer  — 

Penalty,  1006. 
R.  S.  3177.  Officers  May  Enter  Premises  Where  Taxable  Articles 

Are  Kept,  1008. 
R.  S.  3178.  Returns  to  Show  Whether  Amounts  Are  Valued  in 

.    Coin  or  Currency,  1009. 
R.  S.  3179.  Making  False  Return  or  Refusing  to  Produce  Books  — 

Penally,  1009. 
R.  S.  3180.  Taxable  Property  Owned  by  Nonresidentsi  1010. 
R.  S.  3181.  Ldsts,  When  Taken  and  How  Denominated,  1010. 
R.  S.  3182.  Commissioner  of  Internal  Revenue  to  Make  Assess- 

ments  —  Corredion    of    Incomplete    or    Imperfed 

Lists,  1010. 
R.  S.  3183.  Duly  and  Authority  of  Collectors  and  Deputies  to 

Colled  AU  Taxes,  1012. 
R.  S.  3184.  Notice  and  Demand  of  Taxes,  1012. 
R.  S.  3185.  Monthly  Returns  and  Special  Returns,  When  to  Be 

Made,  and  When  Tax  Payable,  1013. 
R.  S.  3186.    Unpaid  Taxes  a  Lien  on  Property,  1013. 
R.  &  3187.  Taxes  Colledihle  by  Distraint,  1014. 
R.  S.  3188.  Mode  of  Levying  Distraint,  1015. 
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R.  S.  3189.  Ddinquerda    Must    Exhibit    Evidences    Relating    to 

Property  Distrained,  1015. 
R.  S,  3190.  Proceedings  on  Distraint,  1016. 
R.  S.  3191*  When  Property  Sold  under  Distraint  Is  Subject  to 

Tax,  and  Tax  Not  Paid,  1016. 
R.  S-  3192.  When  Property  Sold  under  Distraint  May  Be  Pur- 
chased for  United  States,  etc.,  1016. 
R.  S.  3193.  Property    Distrained    to   Be    Restored    on   Payment 

before  Sale,  1017. 
R.  S.  3194.  Effect  of  CeHificate  of  Sale  on  Distraint,  1017. 
R.  S.  3195.  When  Property  Distrained  Is  Not  Divisible,  1017. 
R.  S.  3196.  When  Real  Estate  May  Be  Sold  to  Satisfy  Taxes,  1018. 
R.  S.  3197.  Proceedings  for  Seizure  and  Sale  of  Real  Estate  for 

Taxes,  1018. 
R.  S.  3198.  Certificate  of  Purchase  —  Deed,  1019. 
R.  S.  3199.  Collector's  Deed  to  Be  PrimaFade Evidence, etc,  1020. 
R.  S.  3200.  Collector  May  Seize  Lands  of  Delinquent  in  Any 

District  of  Same  State,  1020. 
R.  S.  3201.  Redemption  of  Land  Prior  to  Sale,  1020. 
R.  S.  3202.  Redemption  of  Lands  After  Sale,  1021. 
R.  S.  3203.  Record  of  Sales,  1021. 
R.  S.  3204.  Redemptions  to  Be  Entered  on  Record,  1021. 
R.  S.  3205.  Successive  Seizures  May  Be  Made,  When,  1021. 
R.  S.  3206.  Fees  and  Charges  in  Seizure  Cases,  1022. 
R.  S.  3207.  Proceedings  in  Chancery  to  Subject  Real  Estate  to 

Payment  of  Tax,  1022. 
R.  S.  3208»  Commissioner  to  Have  Charge  of  Real  Estate  Acquired 

by  United  SUites  under  Internal-Revenue  Laws,  1022. 
R.  S.  3209.  List  to  Be  Sent  to  District  Where  the  PaHy  Taxed 

Resides  or  Has  Property,  When,  1023. 
R.  S.  3210.  Collections  to  Be  Paid  into  Treasury  Daily,  1024. 
R.  S.  3211.  Depositories,  1024. 

R.  S.  3212.  Collector's  MorUhly  Statement— Final  Accounts,  1024. 
R.  S.  3213.  Suits,  etc.,  for  Fines,  Penalties,  and  Forfeitures,  and 

for  Taxes,  1025. 
R.  S.  3214.  Suits  for   Taxes,  etc..    Not  to  Be  Brought    without 

Sariction  of  Commissioner,  1025. 
R.  S.  3215.  Regulations  as  to  Suits  for  Oovemment  of  Officers,  1025. 
R.  S.  3216.  Moneys  Recoveredby  Suits  to  Be  Paid  toCoUectors,l02Q, 
R.  S.  3217.  Dues  from  Delinquent    Collector  to  Be  CoUeded  by 

Distraint  and  Sale,  1026. 
R.  S.    239.  Accounts  of  Receipts  of  Internal  Revenue,  1027. 
R.  S.  3218.  Collectors  Charged  with  What,  1027. 
R.  S.  3219.  Death,  etc.,  of  Collector—  Uncollected  Balances,  1028. 
R.  S.  3220.  Refundment  of  Taxes,  Penalties,  etc.,  1028. 
R.  S.  3221.  Taxes  on  Spirits  Accidentally  Destroyed,  1031. 
R.  S.  3222.  Retrospective  Effect  of  Preceding  Section,  1032. 
R.  S.  3223.  When  Tax  on  Lost  Spirits  Is  Indemnified  by  Insur- 

ance,  1032. 
R.  S.  3224.  Suits  to  Restrain  Assessments  or  Collection  of  Taxes, 

1032. 
R.  S.  3225.  Suits  to  Recover  Taxes  Collected  under  Second  Assess- 
ment —  Burden  of  Proof  as  to  Fraud,  1033. 
R.  S.  3226.  Suits  for  Recovery  of  TaxesWrongfrdly  Collected,  1034. 
R.  S.  3227.  Limitation  of  Suits  for  Recovery  of  Taxes  Wrongfully 

Collected,  1037. 
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R.  S.  3228.  Claima  for  Refundment  —  lAmiUitian,  1037. 
R.  S.  3229.  Campramiaesy  1038. 

R.  S*  3230.  Discontiniumces  of  Criminal  ProsecutionSf  1039. 
R.  S.  3231.  Continuances  in  Criminal  Proceedings,  1039. 

Ad  of  May  27, 1908,  ch.  200,  1040. 

Sec.  1,  Collections  to  Be  Covered  into  Treasury,  1040. 
Accounts  to  Be  Rendered  Quarterly,  1040. 

IV.  ^>ecial  Taxes,  1040. 

R.  S.  3232.  Trade  or  Business  Not  to  Be  Carried  on  until   Tax 

Paid,  1040. 
R.  S.  3233.  Trade  or  Business  to  Be  Registered,  1041. 
R.  S.  3234.  Persons  in   Partnership  at   Same  Place  Liable  for 

Only  One  Tax,  1041. 
R.  S.  3235.  Payment  of  One  Special  Tax  Not  to  Cover  Several 

Places  of  BuMness,  1041. 
R.  S.  3236.  When  More    than    One   Pursuit  Is  Carried  on  in 

Sams  Place  by  Same  Person  at  Sams  Tims,  1042. 
R.  S.  3238.  Stamps  far  Special  Taxes,  1042. 
R.  S.  3239.  Special-tax  Stamp  to  Be  Exhibited  in  Place  of  Business, 

1042. 
R.  S.  3240.  List  of  Special  Taxpayers  to  Be  Exhibited  in   Col^ 

lecUir^s  Office  —  Certified  Copy  of  List,  1043. 
R.  S.  3241.  Death   or   Removal   after    Paying     Tax  —  Business 

Carried  on  withoui  Additional  Tax,  1044. 
R.  S.  3242.  Carrying  on  Bimness  withovl    Payment   of  Special 

Tax—  Penalties,  1044. 
R.  S.  3243.  Paymsnt  of  Special  Tax  Not  to  Authorize  Violation 

of  State  Laws,  Nor  Prohibit  State  Taxation,  1045. 
R.  S.  3244.  Special  Taxes  Imposed  on  Whom,  1045. 
Brewers,  1045. 
Manufacturers  of  Stills  —  Drawback  of  Tax  on  Stills 

Exported,  1046. 
Rectifiers,  1046. 

Retail  arid  Wholesale  Liquor  Dealers,  1048. 
Retail  and  Wholesale  Dealers  in  Malt  Liquors,  1048. 
Dealers  in  Leaf  Tobacco,  1049. 
Dealers  in  Tobacco,  1051. 
Peddlers  of  Tobacco,  1052. 
R.  S.  3245.  Balance  of  Distillers'  Special  Taxto  Be  Re  funded,  1052. 
R.  S.  3246.  Special  Tax  Not  Payable  by  Vintners,  Apothecaries, 
Manufacturing  Chemists,  etc.,  in  Certain  Cases,  1052. 

Ad  of  Feb,  8,  1875,  ch.  86,  1053. 

Sec.  16.  Carrying  on  Business  without  Paying  Special   Tax, 
or  with  Intent    to   Defraud  —  Penally  and   For- 
feiture, 1053. 
18.  Retail  and  Wholesale  Liquor  Dealers  —  Retail  and 
Wholesale  Dealers  in  Malt  Liquors,  1058. 

Res.  of  May  8,  1876,  No.  10,  1060. 

Special-tax  Stamps  to  Retail  Dealers  in  Liquors  and 
Tobacco  on  Railway  Trains,  Vessels,  etc.,  1060. 

Act  of  May  28,  1880,  ch.  108  ("  Carlisle  Act  "),  1060. 

Sec.  18.  Manufacture  of  Wooden  Stills  by  Registered  Distillers 
for  Their  Own  Use,  1060. 
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Ad  of  Aug.  «,  1886,  ch,  84O  ("  OUomargarine  Ad  "),  1061. 

Sec.  3.  Oleomargarine  —  Special  Taxes  on  Manufadurers  of 
or  Dealers  in,  1061. 
4.  Penalty  for   Carrying  on  Bigness  withoui    Paying 
Tax,  1063. 

Ad  of  Od.  U  1890,  ch.  12Uy  1064. 

Sec.  68.  When  Special  Tax  to  Be  Due  —  How  Reekoned  — 
Rdums  of  Special  Taxpayers,  1064. 

Ad  of  Aug.  S7,  1894,  cfc.  349,  1064. 

Sec.  62.  Distillers  Selling  Produd  Not  Liable  to  Special  Tax, 
1064. 

Ad  of  June  6,  1896,  ch.  337  ("  Filled  Cheese  Ad  "),  1065. 

Sec.  3.  Filled  Cheese  —  Special   Taxes  on  Manufadurers  of 
and  Dealers  in — Special  Taxes  —  Wholesale  Dealers 
— Retail  Dealers,  1065. 
4.  Penalties  for  Not  Paying  Tax,  1066. 

Ad  of  June  13,  1898,  ch.  44S,  1066. 

Sec.  36.  Mixed  Flour  —  Special  Taxes  on  Manufadurers  or 
Packers  of,  1066. 

Ad  of  May  9,  1902,  ch.  784,  1066. 

Sec.  4.  Process  or  Renovated  Butter  —  Special  Tax  on  Manu- 
fadurers of  or  Dealers  in,  1066. 
Penalties  for  Not  Paying  Tax,  1067. 

4cf  of  Od.  22,  1914,  ch.  331  [RepealedJ,  1067. 
Sec.  3.  Special  Taxes,  1067. 
Bankers,  1067. 
Brokers,  1068. 
Pawnbrokers,  1068. 
Commercial  Brokers,  1068. 
Custom-house  Brokers,  1068. 
Proprietors  of  Theaters,  etc.,  1068. 
Proprietors  of  Circuses,  1068. 
Proprietors  of  Shows,  etc.,  1068. 
Proprietors  of  Bowling  AUeys  and  Billiard  Rooms,  1069. 
Commission  Merchants,  1069. 
4.  Tobacco  Dealers  and  Manufadurers,  1069. 

V.  Distilled  Spirits  (in  Vol.  4). 

R.  S.  3247.  Distiller,  Definition  of. 
R.  S.  3248.  Distilled  Spirits,  Definition  of. 
R.  S.  3249.  Standard  of  Proof  Spirits  —  Prevention  of  Frauds. 
'  R.  S.  3250.  Gallon  as  Used  in  Sales,  Definition  of. 
R.  S.  3251.  Tax  on  Distilled  Spirits. 

R.  S.  3252.  Adding  Substances  to  Create  Fiditious  Proof— Penalty. 
R.  S.  3253.  Tax  on  Spirits  Removed  without  Deposit  in  Ware- 

house. 
R.  S.  3254.  Products  of  Distillation  Containing  Spirits. 
R.  S.  3255.  Distillers  of  Fruit  Brandy  —  Exceptions. 
R.  S.  3256.  Evading  Tax  —  Penalty. 
R.  S.  3257.  Distiller  Defrauding  or  Attempting  to  Defraud  United 

States  of  Tax  on  Spirits. 
R.  S.  3258.  Registry  of  Stills,  etc. 
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R.  S.  3259.  Notice  of  Intention  to  Carry  on  Bumness'  of  Distiller 

or  Rectifier, 
R.  S.  3260.  DistiUer  to  Give  Bond. 

R.  S.  3261.  Bond  Notto  Be  Approved  until  Law  Complied  mth, 
R.  S.  3262.  Distiller  to  Be  Owner  in  Fee-aimplej  or  Have  Written 

Consent  of  Owner,  etc. —  Bond  in  lAeu  of  Consent 

of  Owner. 
R.  S.  3263.  Plan  of  Distillery. 
R.  S.  3264.  Survey  of  Distilleries. 
R.  S.  3265.  Notice   by   Manufacturer   of  a\  Still  —  Penalty  for 

Setting  up  StiU  without  Permit. 
R,  S.  3266.  Distilling  on  Certain  Premises  Prohibited  —  Penalty. 
R.  S.  3267.  Receiving-cisterns  in  Distilleries. 
R.  S.  3268.  Breaking  Locks,  Qaining  Access   to   Cistern,   etc. — 

Penalty. 
R.  S.  3269.  Furnaces,    Tubs,  Doubters,   Worm-Tanks —  Penalty. 
R.  S.  3270.  Apparatus  and  Fastenings. 
R.  S.  327  !•  DistiUery  Warehouse. 
R.  S.  3272.  When  a  Warehouse  Becomes  Unsafe. 
R.  S.  3273.  Store-keepers  Have  Charge  under  Direction  of  Collector. 
R.  S.  3274.  Custody  and  Management  of  Warehouse. 
R.  S.  3275.  Distiller  to  Keep  Distillery  Accessible. 
R.  S.  3276.  Power  of  Rev/mue  Officers  to   Enter  and   Examirie 

Distilleries  —  Penally  for  Obstructing  Officer. 
R.  S.  3277.  Distillers  and  Rectifiers  to  Furnish  Facilities  for  Exam- 
ination.—  Penalty  for  Neglect. 
R.  S.  3278.  Officers  to  Break    Up  Ground  or  WaUs  in  Order  to 

Examine. 
R.  S.  3279.  Signs  to  Be  Put   Up  By  Distillers  and  Rectifiers  — 

Penalty  for    Neglect  —  Penalty  for    Using  False 

Signs,  etc. 
R.  S.  3280.  Distillers  Not  to  Carry  on  Business  Until  the  Law  Is 

Complied  with. 
R.  S.  3281.  Carrying  on  Distillery  without  Giving  Bond,  etc. — 

Penalty. 
R.  S.  3282.  Mash,  Wort  and  Vinegar  —  Vinegar  Manufacturers — 

Exarninations. 
R.  S.  3283.  No  Process  for  Distilling  Between  Eleven  P.  M.  of 

Saturday  and  One  A.  M.  of  Monday. 
R.  S.  3284.   Using  Material  or  Removing  Spirits  in  Absence  of 

Store-keeper  —  Penalty. 
R.  S.  3285.  Emptying  and  Filling  Tubs. 
R.  S.  3286.  Drawing  Off  Water,  Cleansing  Worm-tubs,  etc. 
R*  S.  3287.  Drawing   Off,  Gauging,   Marking,   and  Removal  of 

Spirits  to  DistiUery  Warehouse  —  Spirits  Packed 

for  Exportation. 
R.  S.  3288.  Tax-Paid  Spirits  Not  to  Remain  on  Distillery  Prem- 
ises. 
R.  S.  3289.  Forfeiture  of  Unstamped  Packages. 
R.  S.  3290.  Ganger  Employing  Distiller,  etc.,  to    Use  Brands  or 

Perform  His  Duties  —  Penalty. 
R.  S.  3291.  Ganger^ s  Returns. 

R.  S.  3292.  Fraudulent  Inspection,  Gauging,  etc. — .  Penally. 
R.  S.  3293.  Entry  of  Spirits  Removed  to  Distillery  Warehouse  — 

Bonds  —  Excessive  Loss  on  Spirits  —  Tax  to  Be 

Paid  within  Three  Years. 
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R.  S.  3294.  Withdrawal  from  Warehouse^  Entry  far. 

R.  S.  3295.  Gauging^  Stamping,  and  Branding  Spirits  Removed 
from  Warehatise. 

R.  S.  3296.  Removal,  Concealment,  etc.,  of  Spirits  Contrary  to 
Law  —  Penalty. 

R.  S.  3297.  Alcohol  Withdrawn  for  Scientific  Purposes. 

R.  S.  3298.  Power  of  Officers  to  Detain  Packages  on  SiLspicion. 

R.  S.  3299,  Forfeiture  of  Spirits  Unlawfully  Removed  from  Dis- 
tillery. 

R.  S.  3300.  Store-keeper  Unlawfully  Removing  or  Allowing  to  Be 
Removed,  etc. 

R.  S.  3301.  Store-keepers'  Warehouse  Books  and  Returns. 

R.  S.  3302.  Store-keepers  to  Have  Charge  of  Distillery  and  Keep 
Account  of  Materials  Used,  etc. 

R.  S.  3303.  Distillers'  Books,  Entries  to  Be  Made. 

R.  S.  3304.  Books  to  Be  Open  to  Inspection  and  Preserved  Two 
Years. 

R.  S.  3305.  False  Entries  —  Omitting  to  Keep  or  Produce.  Books 

—  Penalty. 

R.  S.  3306.    Using   False    Weights   or   Measures  —  Using     Un- 
registered Materials  —  Penalty. 
R.  S.  3307.  Distillers'  Returns  of  Produ^ction  to  Collector. 
R.  S.  3308.  Distillers'  Returns  of  the  Number  of  Barrels  Distilled. 
R.  S.  3309.  Monthly  Examination  of  Distiller's  Return  —  Pro- 

ducing  Capacity  —  Deficiency  —  Assessment. 
R.  S.  3310.  When  Distilling  Deemed  Commenced  —  Suspension  of 

Work  —  Penalties. 
R.  S.  3311.  Reduction  of  Capacity  —  Penalty. 
R.  S.  3312.  Stantps,  How  Prepared  and  Issued. 
R.  S.  3313.  Stamps,  Form  of,  How  Used. 
R.  S.  3314.  Accounting  for  Tax-paid  Stamps  —  Reports  —  Export 

Stamps. 
R.  S.  3315.  Restamping  Toxoid  Goods,  When  Original  Stamps 

Are  Destroyed. 
R.  S.  3316.  Officer  Using,  Issuing,  or  Permitting  Use  of  Stamps, 

Contrary  to  Law  —  Penalty. 
R.  S.  3317.  Rectifier's  Returns —  Punishment  for  Frauds  or  Aiding 

and  Abetting  Violations  of  Law. 
R.  S.  3318.  Books  to  Be  Kept  by  Rectifiers  and  Wholesale  Dealers 

—  Transcripts  to  Be  Returned — Penalty. 

R.  S.  3319.  Purchase  of  Quantities  Greater  than   Twenty  Gallons 

from  One  Person,  etc. 
R.  S.  3320.  Inspecting,  Gauging,  and  Stamping  Rectified  Spirits. 
R.  S.  3322.  Filling  Blanks  and  Affixing  and  Protecting  Stamps. 
R.  S.  3323.  Marking    Distilled    Spirits    Packed    by    Wholesale 

Dealer  —  Returns  —  Penalty. 
R.  S.  3324.  Stamps   and   Brands   to   Be    Effaced  from    Empty 

Casks  —  PenjaUy  for  Omissions  —  Transportation. 
R.  S.  3325.  Buying  or  Selling  Spirit  Casks  Having  Inspection 

Marks. 
R.  S.  3326.  Changing  Stamps,  Shifting  Spirits,  etc. —  Penalty. 
R.  S.  3327.  Hernial   within   Certain   Hours  from   Distillery   or 

Rectifier's  Premises. 
R.  S.  3328.  Tax  on  Imitations  of  Wines  —  How  Paid. 
R.  &  3329.  Drawback  or  Exported  Distilled  Spints. 
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R.  S.  3330.  Exportation    of    Distilled    Spirits  Withdrawn   from 

Bonded  Warehouses. 
R.  S.  3331.  Release  of  Distillery  before  JvdgmenJt,  in  What  Cases. 
R.  S.  3332.  Distillery  Apparatus  to  Be  Destroyed  in  Certain  Cases 

of  Seizure  and  Forfeiture  — Procedure  — Reimburse- 

merU  —  Liability  on  Official  Band. 
R.  S.  3333.  When  Burden  of  Proof  Is  On  Claimant  of  Spirits 

Seized. 
R.  S.  3334.  Spirits  Sold  under  Judicial  Process  Subject  to  Tax  — 

Low  Proof  Spirits  of  Less  Value  than  Tax. 

Act  of  Jan.  8j  1874,  ch.  7. 

Distillery  Warehouses  Used  by  Successors  in  Business. 

Act  of  June  9,  1874,  ch.  259. 

Sec.  L  WitMrawal  of  LHstilled  Spirits  from  Bonded  Ware- 
houses for  Export  —  Transportation  Bond  —  Export 
Bond  and  Entry  —  Du^  of  CoUedor  of  Port. 
2.  Expense  of  Stamp  to  Be  Ten  Cents. 

ActofFeb.8,  1875,  ch.  36. 

Sec.  17.  Affijcing  Imitation  Stamps  on  Packages  of  DisUUed 
Spirits  —  Penalty. 

Act  of  March  5,  1877,  ch.  II4. 

Sec.  1.  Bonded  Warehouses  for  Grape  Brandy  —  Control  and 

Custody  —  Regulations. 
2.  Tax  to  be  Paid  on. Monthly  Return,  and  Brandy  to  Be 

Removed  to  Warehouse,  etc. 
8.  Special  Stamp  to  be  Affixed  before  Brandy  Removed 

from  Warehouse. 
4.  Conditions  of  Deposit  in  Warehouse  — ^  Stipulations  in 

the  Bond. 
6.  Withdrawal  from  Warehouse  for  Transfer  or  Export. 

6.  Provisions  of  Law  Applicable  to  Exportation  of  Grape- 

Brandy. 

7.  Discontinuance  of  Warehov^se  —  Transfer  of  Spirits. 

8.  Grape-Brandy    Removed     without    Compliance    with 

Act  —  Tax,  How  Assessed  and  Collect^. 

9.  Payment  of  Tax  Not  Extended  beyond  Three  Years. 

10,  Rules  and  Regulations  under  This  Act. 

11.  Penalties  for  Failure  to  Comply  with  Provisions. 

Act  of  May  5,  1878,  ch.  88. 

Alcohol  Withdrawn  for  SdenUfic  Purposes. 

Act  of  March  1,  1879,  ch.  125. 

Sec.  5.  Small  Distilleries   Exempt  from  Certain  Obligations. 
6.  Assessments  for  Deficient   ProduAMon,  or  on  Account 
of  Grain,  etc.,  Found  in  Excess  of  Capacity  of  Dis^ 
tillery,  May  Be  Remitted. 
8.  Notice  of  Intention  to  Rectify  DistHled  Spirits. 
11.  Imported  Liquors  to  Be  Placed  in  Public  Stores,  In- 
speded,  and  Stamped  —  Wholesale  Dealers  FiUing 
Casks. 
1$.  Effacing  Stamps  on  Emptying  Packages  —  Penalties^ 
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Sec.  18.  Penalty  far  Dealing  in  or    Using  Empty  Imported 
Packages  with  Stamps  Remaining  Thereon^  or  for 
Having^  etc.,  Imitation  Packages, 
to.  Withdrawal  of  Distilled  Spirits  for  Manufadure  of 
Preparations  for  Export. 

Act  of  June  U,  1879,  ch.  23. 

Vinegar  Factories  —  Location  and  Operation. 

Act  of  Dec.  20,  1879,  ch.  1. 

Sec.  1.  Allowance  for  Leakage,  etc.,  on  Spirits  Withdrawn  for 
Exportation. 
t.  To  Extent  of  Excessive  Insurance,  Such  Tax  Not  to 
Be  Remitted. 

Act  of  May  28,  1880,  ch.  108. 

Sec.  16.  Allowance  for  Leakage  and  Loss  during  TranS" 
portation  from  Distillery  Wareiiouse  to  Manih 
facturing  Warehouse. 

Act  of  Oct.  18, 1888,  ch.  1194. 

Ad  for  Warehousing  Orape  Brandy  Applicable    to 
Other  Fruit  Brandy. 

Act  of  Oct.  1,  1890,  ch.  1244- 

Sec.  4^.    Use  of  Wine  Spirits  to  Fortify  Pure  Sweet  Wines. 

43.  Wine  Spirits  and  Pure  Sweet  Wines  Defined. 

44.  Penalty  for  Unlawfully  Using  Wine  Spirits. 

45.  Withdrawal   of  Wine   Spirits  from  Warehouse  for 

Fortifying  Sweet  Wines. 

46.  Withdrawal  of  Wine  —  Spirits  for  Fortifying  Wines 

for  Exportation. 

47.  Re-importation  of  Domestic  Wines  Exported. 

48.  Penalty    for    Illegally     Using    Wine-Spirits     Not 

Tax^paid. 

49.  Recovery  of  Wine  Spirits  From  Fortified  Wines. 

Act  of  March  3,  1891,  ch.  544. 

Distilled  Spirits  Removed  in  Bond,  Free  of  Tax,  for 
Midcing  Sorghum  Sugar. 

Act  oj  Aug.  27,  1894,  ch.  349. 

Sec.  48.  Tax    on    Distilled    Spirits    Increased  —  Stamps  — 
Payment  —  Time  in  Bonded  Warehouse. 
49.  Warehousing  and  Transportation  Bonds  —  Period  — 
Re-entry  and  Rebonding. 

60.  Regauging    at    Warehouse    tvithin    Four    Years— * 

Allowance  for  Loss. 

61.  General  Bonded  Warehouses  for  Spirits  Other-  than 

from  Fruit. 

62.  Removal  of  Spirits  to  General  Bonded  Warehouse. 

63.  Stamps  on  Removal. 

64'  Bond  for  Deposits  in  General   Bonded  Warehouse. 
66.  One  Withdraival  from  General  Bonded  Warehouse  to 
Another. 


964  8  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  56.  General  Provmons  Applicable  unier  This  Law. 

67.  Transfer  From  Sitspended  Distillery  or  Unfit  Ware- 

house. 

68.  Removal  WMitmi   Complying  with   Requirements  — 

Excessive  Loss  —  Recovery  of  Taxes. 

59.  Failure  to  Deposit  —  Untawfrd   Taking  from  Wort- 

house  —  Penalty  and  Forfeiture. 

60.  Assessments  for  Quantity  to  Be  at  New  Rate. 

67.  Refusal  of  Bond  from  Persons  Previously  Convicted. 

Act  of  March  S,  1897,  ch.  379. 

Sec.  1.  BoMing  of  Distilled  Spirits  in  Bonded  Warehouse  — 

Mingling  —  Stamping  —  Branding  —  Trademarks. 

2.  Regidalionsto  Be  Prescribed  by  Commissioner  of  Internal 

Revenue  —  Inspection  —  Accounts. 
S.  Inspection,  Sealing,  etc.,  for  Export  -^  Drawback. 

4.  Tax  on  Deficiency. 

5.  Tax  on  Spirits  Entered  for  Export  if  Opened,  or  Mark, 

etc.,  Defaced,  or  Loss  Found. 

6.  Re-vmng  Stamp  or  Bottle,  or  Opening  Packages,  or 

Changing  Stamps  —  Penalty. 
■'  ^  .  7.  Forging  Stamp  —  Stanip  Paper  —  Perudty. 

8,  Bottled  Spirits  Subject  td  State  Law. 

Act  of  March  3,  1899,  ch.  435. 
Sec.  1.  Allowance  far  Loss. 

2.  Loss  to  be  Ascertained  by  Regauge. 

Act  of  Jan.  13,  1903,  ch.  134. 

Leakage,   etc.,   AUawance   Extended  to  AU   Distilled 
Spirits  in  Bond. 

Act  oj  June  7,  1906,  ch.  3046. 

Sec.  3.  Special  Gaugers  -^  Compensalion. 
4.  Fermenting  Vats  Permitted. 
6.  Tax  Remitted  on  Brandy  Accidentally  Destroyed. 
6.  Unlawful  Recovery  of  Spirits  —  Penalty  —  Blending. 

Act  of  June  7,  1906,  ch.  3047. 

Sec.  1.  Denatured  Alcohol   for    Commercial    Purposes,   etc.. 
Free  of  Tax. 
$.  Punishment  for  Violations — Forfeiture  of   Property 

—  Use  of  Recovered  Spirits  Allowed. 
4'  Report  to  Confess. 

Act  of  March  2,  1907,  ch.  2671. 

Set.  1.  Denatured    Alcohol  —  Withdrawal    of,    for    Manun 
facture  of  Chemicals,  etc. —  Rum. 

2.  Central  Denaturing  Bonded  Warehouses  —  Establish- 

ment of,  Authorized  —  Regulations. 

3.  Transfer   of   Alcohol    from    Distilleries    to    Bonded 

WarehoTAses  —  Payment  of   Tax    Not   Required  — 
Bonds. 
6.  Effect. 
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Ad  of  Feb.  4,  1909,  ch.  65. 

IfUemalrRevenue  Tax  an  Alcoholic  Compounds  froniy 
Porto  Rico  —  Regtdalions. 

Act  of  Oct.  »,  191S,  ch.  18  ("  Underwood  Act  "). 

Sec.  IV.  N.  Svbsec.  2.    Alcohol  for  Denaturization. 

Act  of  Mardi  4,  1915,  ch.  HI. 

Sec.  1.  Gauging  J  etc.,  Distilled  Spirits  —  by  Whom  to  be  Done. 

Act  of  Oct.  22, 19U,  ch.  SSI  [Repealed]. 

Sec.  2.  Taxes    on    Wines  —  Amount  —  CoUedtion  —  Stamps, 

VI.  Fermented  Liquors  (in  Vol.  4). 

R.  S.  3335.  Brewer's  Notice  of  Business. 

R.  S.  3336.  Brewer's  Bond. 

R.  S.  3337.  Brewer's  Books  and  Monthly  Statement. 

R.  S.  3338.  Monthly  Verification  of  Entries  in  Books. 

R.  S.  3339.  Tax  on  Fermented  Liquors. 

R.  S.  3340.  Evading  Tax,  Making  or  Procuring  False  Entries, 
etc. —  Penalty. 

R.  S.  3341.  Stamps,  How  Supplied  and  Sold — Permits  —  Ac- 
counts. 

R.  S.  3342.  Brewer's  Stamps,  How  Procured,  Affixed,  and  Cavr 


R.  S.  3343.  Selling,  Removing,  or  Buying  Fermented  Liquor  in 

Packages  without  Stamp,  or  with  False  Stamp,  or 

with  Twice-used  Stamp  —  Penalty. 
R.  S.  3344.  Drawing  Fermented  Liquor  from    Package   witfiout 

Stamp,  or  with  False  Stamp,  or  without  Defacing 

Stamp  —  Penalty. 
R.  S.  3345.  Removal  for  Storage  vnthoiU  Stamps. 
R.  S.  3346.  Making ,  Selling,  or  Using  False  or  Counterfeit  Stamps 

or  Dies  —  Removing  Stamps  —  Buying,  Selling,  or 

Re-using  Removed  Stamps. 
R.  S.  3347.  Sour  Malt  Liquors,  Removable  in  Peculiar  Packages, 

loiihout  Stamps. 
R.  S.  3348.  Brewers  Selling  at  Retail  at  Brewery,  to  Affix  Stamps 

and  Keep  Account. 
R.  S.  3349.  Name  of  Manufacturer,  etc.,  to  Be  Marked  on  Packages 

—  Penalty  for  Removing  Marks,  etc. 
R.  S.  3350.  Permit  to  Carry  on  Business  at  Another  Place  on 

Account  of  Accident. 
R.  S.  3351.    Unfermented   Worts  Sold  to  Other  Brewers  — How 

Taxed.  t^ 

R.  S.  3352.  Possession  of  Fermented  Liquor  after  Removal  from 

Warehoy^se  When  Tax  Not  Paid,  Cause  of  For- 
feiture —  Absence   of  Stamps   to  Be    Notice   and 

Evidence. 
R.  S.  3353.  Removal  or  Defacement  of  Stamps   by   Others  than 

the  Owner  —  Penalty. 
R.  S.  3354.  Withdrawal    of  Liquor    by    Brewer  for   Bottling  — 

Payment  of  Tax  by  Canceled  Stamps. 
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Ad  of  May  IS,  1876,  ch.  96. 

Tax  Not  to  be  Assessed  on  Quantity  of  Materials 
Used,  etc. 

Ad  of  March  1,  1879,  ch.  126. 
Sec,  2W  GaUon''  Defined. 

Ad  of  June  18,  1890,  ch.  4SB. 

Fermented  Liquor  May  be  Exported  in  Bond  Free  of 
Tax. 

Ad  of  June  IS,  1898,  ch.  448. 

Sec.  1.  Tax  on  Fermented  Liquors. 

Ad  of  Od.  22, 19U,  ch.  SSI  ("  War  Revenue  Ad  of  1914'')  [Re- 
pealed]. 
Sec.  1.  Additional  Tax* on  Beer,  etc. —  CoUedien  —  Stamps. 

VIL  Tobacco  and  Snuff  (in  Vol.  4). 

R*  S.  3355.  Manufacturer's  Staiement  of  Business  —  Bond  and 

Certificate  —  Penalties. 
R.  S.  3356.  Sign  to  Be  Put  up  by  Manufacturer  —  Penalty  for 

Omission. 
R.  S.  3357.  Record  of  Manufadurers  to  Be  Kept  by  Collector. 
R.  S.  3358.  Annual    Inventory    qf    Manufadurer  —  Books    and 

Monthly  Abstracts  —  Penalty. 
R.  S.  3359,  Dealers  in  Leaf-Tobacco  to  Render  Statement  of  Sales 

When  Demanded. 
R.  S.  3360*  Books  of  Dealer  in  Leaf-Tobacco. 
R.  S.  3362.  Tcbacco  and  Snuff  — How  Put  Up. 
R.  S.  3363.  Tobacco  and  Snuff  to  Be  Sold  Only  in  Prescribed 

Packages  —  Penalty. 
R.  S.  3364.  Label  and  Notice  on  Packages  of  Tobacco  and  Snuff. 
R.  S.  3366.  Purchasing    Tobacco   and   Snuff    Not   Branded    or 

Marked  —  Penalty. 
R.  S.  3367.  Buying  Tobacco  or  Snuff  from  Manufadurer  Who 

Has  Not  Paid  Special  Tax. 
R.  S.  3368.  Tax  on  Tobacco  and  Snuff. 
R.  S.  3369.  Stamps,  How  Prepared,  Furnished,  and  Sold. 
R.  S.  3370.  Tobacco  Manufadured  by  One  Person  for  Another, 

or  On  Shares  —  Stamps,  By  Whom  Affixed— Fraud 

in  Such  Cases. 
R.  S.  3371.  Estimated  Tax  on  Tobacco,  Snuff,  and  Cigars  Sold 

without  Stamps. 
R.  S.  3372.  Removing    UnCoLwfuUy,   Selling  vnthout   Stamps,    or 

Payment  of  Tax,  or  Giving  Bond,  Making  False 

Entries,  etc. 
R.  S.  3373.  Absence  ojf  Stamp  to  Be  Evidence  of  Nonpayment. 
R.  S.  3374.  Rem^oving,   Except  in   Proper  Packages,  or  without 

Stamp  —  Selling    Unlawfully,  etc. 
R.  S.  3375.  Affixing  False  Stamps  Tvnce  Used. 
R.  S.  3376.  Stamped  Portion  of  Emptied  Packages  to  Be  Destroyed 

—  Buying,  Selling,  or  Using  Same. 
R.  S.  3377.  Imported  Tobacco  and  Snuff. 
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R.  S.  3378.  Tobacco  and  Snuff  on  Hand  b^ore  Jvly  BO,  1868  — 

Monthly  InventoricB- 
R.  S.  3379.  Tobacco,   Snuff,   and  Cigars  Manufactured  between 

July  to,  1868,  and  AprU  10,  1869. 
R.  S.  3380.  Sdling  Tobacco  or  Snuff  as  Made  and  Tax  Paid 

before  July  20,  1868  —  Penally. 
R.  S.  3381.  Peddlers  of  Tobacco  —  Notice  of  Business  and  Bond, 
R.  S.  3382.  Peddlers  of  Tobacco,  Snuff,  or  Cigars  Traveling  with 

Wagon. 
R.  S.  3383.  Peddler  of  Tobacco  to  Obtain  and  Exhibit  CeHiJicate  — 

Inspection  by  Agent. 
R.  S.  3384.  Peddling   Tobacco,  Snuff,  or  Cigars    Unlawfully  — 

PenoSiy. 
R.  S.  3385.  Exportation  of  Manufactured   Tobacco,   Snuff,   and 

Cigars  —  Permit  for  Removal  —  Bond  —  Penalties. 
R.  S.  3386.  Drawback  of  Tax  Paid  on  Tobacco,  Snuff,  and  Cigars, 

When  Sdme  Are  Exported,  etc. 

Act  of  FO).  8,  1875,  ch.  Se. 

Sec.  £4'  Transportation  Bond  Given  Instead  of  Export  Bond  — 
Duly  of  Collector  of  PoH. 
26.  Fravdyle^y  Claiming  Drawback  on  Manufactured 
Tobacco  —  How  Punished. 

Act  of  March  S,  188S,  ch.  121. 
Sec.  5.  Label  and  Notice. 

Act  of  Aug.  4,  1886,  ch.  896. 

Sec.  1.  Export  of  Manufactured  Tobacco,  Snuff,  and  Cigars 
Free  of  Tas^  —  Regulations. 

Act  of  Oct.  1,  1890,  ch.  1244- 

Sec.  26.  Dealers  in  Leaf  Tobacco,  Manufacturers,  and  Peddlers 
Required  to  Register. 

Act  of  Aug.  27,  1894,  ch.  349. 

Sec.  69.  Tobacco  Manufacturer  Defined. 

Act  of  Aug.  5,  1909,  ch.  6. 

Sec.  35.  Leaf  Tobacco  Not  Subject  to  Tax  —  Dealers  in. 

VIII.  Cigars  and  Cigarettes  (in  Vol.  4). 

R.  S.  3387.  Manufacturer's  Statement  and  Bond. 

R.  S.  3388.  Manufacturer's  Sign. 

R.  S.  3389.  Record  of  Cigar  Manufacturers. 

R.  S.  3390.  Annual  Inventory,  Book  Entries  and  Monthly  Abstracts 
of  Manufacturer. 

R.  S.  3391.  Dealers  in  Material  for  Cigars  to  Make  Sworn  State- 
ment When  Demanded. 

R.  S.  3392.  Cigars  and  Cigarettes  —  How  Packed  —  Allowance  to 
Employees. 

R.  S.  3393.  Label  and  Notice  on  Boxes  of  Cigars. 

R.  S.  3394.  Cigars  and  Cigarettes,  Tax  on  —  Contents  of  Pack- 
ages. 
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^  R.  S*  3395*  Stamps,  How   Prepared,  Fwmuhedj  and  Accounted 

for. 
R.  S.  3396.  Inspection  of  Cigars,  Cheroots,  and  Cigarettes,  etc. 
R.  S.  3397*  Removal    without    Properly    Boxing,    Stamping,    or 

Branding  —  Using  False  Stamps,  etc. —  Exported 

Cigars  Exempt. 
R.  S.  3398.  Absence  of  Stamps  Evidence  of  Nonpayment  of  Tax. 
R.  S.  3399.  Cigars    Manufactured    on    Shares,    Commission,    or 

Contract  —  How  Stamped  —  Frauds. 
R.  S.  3400.  Forfeiture  of  Property  for  Setting',  etc.,  Contrary  to 

Law —  Using  False  Stamps,  etc. 
R.  S.  3401.  Falsely  Representing  Cigars  to  Have  Been  Made  Prior 

to  July  BO,  1868. 
R.  S.  3402.  Imported  Cigars  to  Pay  Tax  —  Stamps^  When  and 

by  Whom  Affixed. 
R.  S.  3403.  Setting  Imported  Cigars  Not  Packed  as  Required  by 

Law. 
R.  S.  3404.  Purchasing  Cigars  Not  Branded  or  Stamped. 
R.  S.  3405.  Buying  Cigars  from  a  Manufacturer  Who  Has  Not 

Paul  a  Special  Tax. 
R.  S.  3406.  Stamps  on  Emptied  Cigar-Boxes  to  Be  Destroyed  — 

Penalty  for  Neglect,  etc. 


IX.  Opium  (in  Vol.  4). 

Act  of  Jan.  17,  1914,  ch.  10  ("  Opium  Ad  of  1914  ")• 

Sec.    1.  Manufacture  of  Opium  —  Tax  on  —  Definition  of. 
2.  Regulations  for  Conduct  of  Business  —  Bond. 

5.  Stamps  Required. 

4'  Provisions  Applicable  to  Stamps. 

6.  Penalty  for  Violation — Forfeiture. 
6.  Repeal. 

Act  of  Dec.  17,  1914,  ch.  1  {Opium  Act  of  1914,  or  Harrison  Ad). 

Sec.    1.  Opium  and  Coca  Leaves  —  Regulation  of  Traffic  — 

Registration  —  Payment  of  Special  Tax. 

2.  Sales,  etc.,  on  Written  Orders  —  Exceptions  —  Order 

Forms  —  Territory   Affected   by   Act  —  Duties   of 

Revenue  Officers. 

5.  Returns  by  Registered  Dealers  —  Contents. 

4»    Unregistered  Persons  —  Traffic  in  Aforesaid  Drugs 
Prohibited  —  Exceptions. 

6.  Inspection  of  Orders  and  Returns  -^  Certified  Copies 

Furnished  —  Disclosure  of  Information  Prohibited 

—  Certified  Copy  of  Names  of  Special  Taxpayers. 

6.  Preparations  Containing  Limited  Qv^antities  of  Opium 

—  Not  Affected  by  Act. 

7.  Collection,  etc.,  of  Special  Taxes  —  Laws  Regulating. 

8.  Violations   of  Act  —  Evidence  —  Pleading    Exempt 

tions  —  Burden  of  Proof. 

9.  Penalties. 

10.  EnforcemerU  of  Provisions  —  AppoirUment  of  Officers. 

11.  Appropriation  for  Enforcement  ofProvisipris. 

12.  Effect  as  Amending  or  Repealing  Previous  Acts. 
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X.  Dairy  Products  (in  Vol.  4). 

Adt  oj  Aug,  2,  1886,  ch.  8Ifl  ("  Oleomargarine  Ad ''). 
Sec.    1.  Definition  of  Butter, 
2,  Oleomargarine  Defined, 

6,  Manufacturers    to    File    Notices   with   Collector   of 
Internal  Revenue,  etc, —  Bond. 

6,  Packing    and    Marking    Oleomargarine  —  Penalty. 

7,  Label  of  Manufacturer  —  Penalty. 

8,  Tax  on  Manvfadure  —  Stamps. 

9,  Oleom4irgarine  Sold  tvUhout    Stamps    to  be    Taxed, 

10,  Imported  Oleomargarine, 

11,  Purchasing  or  Receiving  for  Sale  Oleomargarine  Not 

Stamped, 

12,  Purchasing  from   Manufadurer   Not  Having  -  Paid 

Special  Tax, 
^  18,  Stamps  on   Emptied   Packages  to  Be  Destroyed  — 
Penalties, 
H,  Chemists    and    Microscopists    to    Be   Appointed  — 
Decision  as  to  What  Artides  to  Be  Taxed  and 
What  are  Ddeterious  to  Health. 
16.  Packages  Forfeited  if  not  Stamped,  or  if  Deleterious  — 
Penalty  for  Willfully  Removing  Stamps,  etc. 

16.  Export  Regulations. 

17,  P&mUy  on  Manufadurer  for  Defrauding. 

18.  Failure  to  Comply  with  Regulations,  etc. 

19,  Recovery  of  Fines,  Penalties,  and  ForfeUures, 

20.  Regulations. 

21,  Effed  —  Tax  of  Stock  on  Hand. 

Ad  of  May  9, 1902,  ch.  784  ("  Oleomargarine  Ad  of  1902  "). 

Sec.    4'  Butter    Defined  -^  Adulterated    Butter  —  Process  or 

Renovated  Butter. 
Regulations  for  Manufadurers  —  Bond. 
Packages  and  Marking  of  Adulterated  Butter. 
Sales  MiAd  be  from  Original  Packages  —  Penalty. 
Labd  of  Manufadurer  —  Form  —  Penalties. 
Tax  of  Manufadure   of  Adulterated  or  Renovated 

Butter  —  Stamps. 
Oleomargarine  Rrdes  and  Penalties  Applied  to  Adulter^ 

ated  Butter. 

6.  Inspedion  of  Books  —  Penalty  for  Violation. 

7,  Effed, 

XL  Filled  Cheese  (in  Vol.  4). 

Ad  of  June  6,  1896,  ch.  337  ("  Filled  Cheese  Ad  "). 
Sec.    1.  "  Cheese  "  Defined, 

2.  "  Filled  Cheese  "  Defined, 

6,  Regulations    for    Manufadurers  —  Bond  —  Punish" 
merit, 

6.  Packages,    Marks^    Stamps,    and    Brands  —  Retail 

Padcages  —  Penalty, 

7.  Dealers'  Signs  —  Penalty, 

8.  Labd  for  Manufadurer  —  Form  —  Penalty. 

9.  Tax  One  Cent  a  Pound  on  Manufadure  —  Stamps. 
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Sec.  10,  Tax  Assessed  on  Filled  Cheese  Sold  Unstamped. 

11.  Imported  Filled  Cheese  to  Pay  Additional  Tax. 

12.  Penalty  for  Purchasing  if  Not  Stampedy  etc. 

15.  Penalty  for   Purchasing  from    Manufacturer    Not 

Having  Paid  Special  Tax. 
H.  Destroying  Stamps  —  Penalty  for  Neglect. 

16.  Tests  if  Deleterious  to  Health  —  Appeals. 

16.  Forfeiture  to  U.  S.  of  Untaxed  and  Ddeteriaus  FiUed 

Cheese. 

17.  Recovery  of  Fines. 

18.  Regulations. 

19.  Effect. 

XII.  Mixed  Flour  (in  Vol.  4). 

Ad  of  June  IS,  1898,  ch.  U8. 

Sec.  35.  Tax  on  Mixed  Flour  —  "  Mixed  Flour  "   Defined. 

57.  Branding  Packages  —  Cards  Showing  Contents. 

58.  Manner    of    Packing —  Unbranded    Packages,    or 

False  Branding. —  Penalty. 

59.  Label  and  Notice  —  Penalty. 

Jfi.  Amount  of  Tax  —  Size  of  Barrel  —  Stamps  —  Brand- 
ing and  Labeling  Padcages. 

41  >  Sale  or  Removal  of  Flour  without  Paying  Tax  — 
Assessment  of  Tax. 

4£.  Imported  Flour —  Purchasing  or  Receiuing  Unbranded 
Flour  —  Penalty. 

Ifl.  Penalty  for  Knowingly  Purchasing  or  Receiuing 
Unstamped  Flour. 

44'  Flour  for  Export    Not    Taxed  —  Bonds  —  Brands. 

45.  Stamp  to  Be  Destroyed  on  Emptying  Package. 

46.  Recovery  of  Fines,  etc. 

47.  Commissioner  of  Internal  Reventie  to  Make  Regulations 

—  to  Employ  Additional  Clerks,  etc. 

48.  Penalty  for  Second  Offense. 

49.  Effect. 

XIII.  White  Pho^honis  Matches  (in  Vol.  4). 

Act  of  April  9,  1912,  ch.  76  ("  White  Phosphorus  Matches  Act "). 

Sec.    1.  Tax  on  White  Phosphorus  Matches  —  Meaning  of 

"  White  Phosphorus.'' 

g.  Manufacturer   to    Register   with    Internal    Revenue 

Collector  —  Penalty  for  Failure  —  Regulation    of 

Business  —  Bond. 

5.  Padcages  Required  —  Tax   Levied  —  Stamps   to   Be 

Affixed  —  Penalty  for  Not  Canceling  Stamps. 
4.  Punishment  for  Selling,  etc.,    Unstamped  Matches  — 
Evasion  of  Tax. 

6.  Punishment  for  Use  of  Insufficient  Stamps. 

6.  Penalty  for  Re-using  Stamps,  etc. 

7.  Forfeiture  of  Factory,  etc.,  for  Attempts  to  Defraud  — 

Unstamped  Packages. 

8.  Special  Stamps  to  Be  Issued  —  Sale,  etc. —  Counter^ 

feiting,  etc..  Laws  Applicable* 
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ffec.    9,  Assessment  of  Tax  an  Matches  Sold  mthaui  Stamps, 
12.  Marking  Fadory  Number  —  Penally  for  Omission  — 
Label  Required  —  Penalty  for  Neglect, 

15.  General  Penally. 

14-  Recovery  of  Fines,  etc. 

16.  Regulaiions. 

16.  Internal  Revenue    Provisions  and   Penalties  Made 

Applicable. 

17.  Effect. 

XIV,  Playing  Cards  (in  Vol.  4). 

Act  of  Aug.  27,  1894,  ch.  S49. 

Sec.  S8.  Stamp  Tax  on  Playing  Cards  —  Regtdationa. 

39.  Cancellation  of  Stamps  —  Penalty. 

40.  Manufacturers  to  Register. 

41 .  Stamps,  How  Prepared,  Furnished,  Sold  and  Accounted 

for. 

42'  Forging  or  Counterfeiting  Stamps,  Dies,  etc. —  Re- 
moving, Re-using,  and  Selling  Stamps  —  Penalty 
—  Evidence. 

4S.  Making,  Selling,  or  Removing  Unstamped  Cards  — 
Evport  without  Tax. 

44'  Removing  Stamps  —  Re-using  Stamp  or  Wrapper  — 
Penalty. 

45.  Selling     without      Stamps  —  Concealing      Cards  — 

Penally. 

46.  Who  to    Pay    Tax  —  Manufacturer  Defined — Im- 

ported  Cards. 

XV.  Banks  and  Bankers  (in  Vol.  4). 

R.  S.  3407.  Definition  of  Words  "  Bank,''  "  Banker.'' 

R.  S.  3408.  Tax  on  CirculcUion  —  Repealed  as  to  fax  on  Deposits 
and  Capital. 

R.  S.  3409.  Taxes,  When  Payable.  ' 

R.  S.  3410.  Capital  of  Banks  Expired  or  Converted  into  National 
Banks. 

R.  S.  3411.  Circulation,  When  Exempted  from  Tax. 

R.  S.  3414.  Banks'  and  Bankers'  Monthly  Returns. 

R.  S.  3415.  In  Default  of  Return,  Commissioner  to  Estimate,  etc. 

R.  S.  3416.  State  Banks  Converted  into  National  Banks  —  Re- 
turns, How  Made. 

R.  S.  3417.  Provisions  for  Bank  Tax  and  Returns  Not  to  Apply 
to  Nalional  Banks. 

Act  of  Feb.  8,  1876,  ch.  S6. 

Sec.  19.  Tax  on  Circulating  Notes. 

20.  Tax  on  Circulating  Notes  of  Others  Used  and  Paid 

Out. 

21.  Returns  of  Amount  of  Notes  so   Used  or  Paid  Out 

to  Be  Made. 

Act  of  March  1,  1879,  ch.  126. 

Sec.  22.  When  Tax  Not  to  Be  Assessed  on  Insolvent  or  Bank- 
rupt Bank. 
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XVL  Legacies  and  Successions  (in  Vol.  4). 

Ad  of  AprU  12,  1902,  ch.  500. 
Sec.  8.  Lien  for  Taxes. 

Ad  of  June  27,  1902,  ch.  1160. 

Sec.  1.  Refunding  Legacy  Taxes  for  Religtous,  cte.,  Purposes. 
3.  Refund  of  Legacy  Tax  on  Contingent  Interests. 

Ad  of  July  27,  1912,  ch.  266. 
Sec.  1.  Refund  of  Taxes. 
2.  Payment. 

XVII.  Incomes  (in  Vol.  4). 

Ad  of  Od.  3, 1913,  ch.  16  (Income  Tax  Ad  of  1913)  [Repealed]. 
Sec.  II.  A.  Subd.  1.  One  Per  Cent  Levied  on  Nd  Income  of 
Citizens. 
2.  Additional  Tax  on  Incomes  —  Personal 
Returns  — Individual  Share  of  Undis- 
tributed Profits  of  Companies  —  Con- 
dition —  Statement  to  be  Furnished  by 
Companies. 

B.  DeterminaUon  of  Nd  Income. 

C.  Deductions. 

D.  Computation  for  Calendar  Year  —  Rdwms  to  Be 

Made. 

E.  Notification  of  Assessment,  and  Payment,  000. 

F.  Penalties. 

G.  Tax  on  Nd  Incomes  of  Corporations. 

H.  ''  State  "  and  "  United  States  "  Condrued. 

J.  Receipts  for  Payment. 

K.  Jurisdidion  of  Distrid  Courts. 

L.  Oeneral  Laws  Applicable. 

Af .  Porto  Rico  and  Philippines. 

N.  Appropriation  —  Officers  —  Expenses. 

Ad  of  July  16,  19U,  ch.  Ul. 

Income  Tax  —  Clerks,  etc. —  Salaries. 

Res.  of  March  4,  1915,  No.  10. 

Income  Tax  —  Returns  —  Refund  of  Penalties  Imposed  for 
Failure  to  Make. 

XVIII.  Excise  Tax  on  Corporations,  (in  Vol.  4). 

Ad  of  Aug.  6,  1909,  ch.  6  ("  Corporation  Tax  Ad  ")• 
Sec.  38.  Excise  Tax  on  Corporations. 

Ad  of  March  S,  1913,  ch.  liO. 

Corporation  Tax  —  Refund  of  Additional  Tax  Authorized  — 
Payment  if  NegUd  Unintentional. 

Ad  of  March  4,  1913,  ch.  I4I. 

Sec.  1.  Rdums  —  Care  of  —  Inspedion. 

Ad  of  Od.  3,  1913,  ch.  16. 

Sec.  IV.  S.  Repeal  of  Excise  Tax  on  Corporations. 
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XIX.  Cotton  Futures  (in  Vol.  4). 

Ad  of  Aug.  18y  1914,  ch.  255  ("  VnUed  States  CotUm  FutureM 
Act ")  [Repealed]. 
Sec.    1.  Title  of  Ad. 

2.  Definitions  and  Constradion. 

5.  Tax  Levied  on  Contracts  for  Fxdure  Delivery. 
4'  Contracts  of  Sale — Form  and  Contents. 

6.  Contracts  When  Exempt  from  Tax. 

6.  Determining  Cotton  Values. 

7.  Bona  Fide  Spot  Markets  —  Designation. 

.   8.  Insufficient  Number  of  Spot  Markets  —  Effed  of. 
9.  Standards  of  Cotton  Officially  Established. 

10.  Contracts  Wh^  Exempt  from  Tax. 

11.  Tax  Levied  on  Cotton  Orders. 

12.  Payment  of  Tax  —  Stamps. 

13.  Unenforceable  Contracts. 

14'  Enforcement    of    Ad  —  Rules    ajfid    Regulations  — 
Agents. 

15.  Penalties  for  Violation  of  Ad. 

16.  Informers  Regarded  —  United  States  Attorneys  When 

to  Prosecute  under  Ad. 

17.  Testimony  of  Interested   Persons — Immunity  from 

Prosecution. 

18.  Exemption  from  Penalty  of  Person  Paying  Tax  — 

Right  of  State,  etc.,  to  Tax. 

19.  Appropriation  for  Enforcing  Ad. 

BO.  Appropriation  for  Making  Investigations,  etc. —  Dis- 
position of  Receipts. 
91.  Time  of  Taking  Effed. 

XX.  Stamp  Tax  on  Specific  Objects  (in  Vol.  4). 

Ad  of  Od.  2£,  1914,  ch.  331  [Repealedl. 
Sec.    5f  Adhesive  Stamps. 

6.  Failure  to  Stamp  —  Penalty. 

7.  Forging,  etc.,  Stamps,  etc. 

8.  Cancellation  of  Stamps. 

.9.  Promissory    Notes  —  Failure   to   Stamp — Penalty. 

10.  Supplying    Stamps  —  Bonds   from    Postmasters  — 

Regulaiions. 

11.  Issuing  Instruments  Mentioned  in  Schedide  A  without 

Stamping  —  Penalty. 

12.  Recording  Unstamped  Instruments  Prohibited  —  Tax 

on  Foreign  Bonds,  etc. 

13.  Effed  of  Recording  Instrument. 

14'  Wrong  Kind  of  Stamp  on  Instrument.  » 

15.  Bonds,  etc.,  of  Oovemment  Exempt  from  Tax. 

16.  Application  of  Ad  to  Articles  in  Schedule  B. 

17.  Sale,  etc.,  of  Articles  in  Schedide  B  without  Stamp- 

ing —  Penalty. 

18.  Removal,  etc.,  of  Stamps  from  Articles,  etc. —  Penally. 

19.  Hiding   Articles,    etc.,   to   Evade    Tax  —  Penalty  — 

Artides  Exported  Exempt  from  Tax. 

20.  Declaration  of  Manufacturer,  etc. —  Failure  to  Make 

—  False  Declarations. 
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Sec  21,  Stamp  Tcaces  When  AUacking  to  Artides  —  "  Manu- 
facturer'* Defined — Artides  of  Foreign  Manufacture 
Taxed. 
62.  Preparation  and  Distribution  of  Stamps. 

SCHEDUIiE  A. 

Bonds  —  Debentures  —  Certificales  of  IrMbted 

ness. 
Sale,  etc,j  of  Products  or  Merchandise. 
Promissory  Notes. 
Bills  of  Lading  f  etc. 
Telegraph  and  Telephone  Messages. 
Bonds. 
Certificaies. 
Broker's  Notes,  etc 
Conveyances,  etc. 
Entries  of  Goods. 
Insurance  PolicieSy  etc 
Passage  Tickets. 
Powers  of  Attorney  —  Proxies. 
Protests. 
Parlor  Car  Seats  —  Sleeping  Car  Berths. 

SCHEDULE  B. 

Perfumery,  Cosmetics,  etc. 
Chewing  Oum,  etc. 
Articles  on  Hand,  etc. 
Drawback. 
tS.  Provisions  of  Other  Acts  Extended  to   This  Ad  — 
Records     and     Rdums  —  Accounting  —  Evading 
Taxes  —  Penalty. 
24'  Effed  —  Redemption  of  Unused  Stamps. 

Res.  of  Dec.  17,  1915,  No. [Repealed]. 

Sec.    1.  War  Revenue  Ad  of  Od.  22,  1914,  Extended. 

2.  Appropriation  for  Salaries  and    Expenses  —  Avail- 
ability. 

XXL  Provisions  Common  to  Several  Objects  of  Taxation  (in  Vol.  4). 

R.  S.  3443.  Fraudulent  Claims  of  Drawback. 

R.  S.  3434.  Removal  in  Bond  to  Pacific  Coast  for  Exportation. 

R.  S.  3444.  Colledorls  Monthly  Account  of  Articles  in  Bonded 

Warehouses,  and  Artides  Exported. 
R.  S.  3445.  Changes  of  Stamps,  Instruments  for  Attaching  and 

Canceling. 
R.  S.  3446.  Power  to  AUer  Form  and  Devise  of  Stamps  —  Attach- 
ing, Canceling,  etc. 
R.  S.  3447.  Where  Mode  of  Assessing  or  CoUeding  Any  Tax  Is 

Not  Provided  for  —  Regulations. 
R.  S.  3448.  Intemal-Revenue  Laws,  When  Coextensive  with  Juris- 

didion  of  United  States. 
R.  S.  3449.  Removing  any  Liquors  or  Wines  under  Other  Than 

Trade-^names  —  Penalty. 
R.  S.  3450.  Removing  or  Concealing  Articles  with  Intent  to  Defraud 

United  States  of  Tax  —  Forfeiture  and  Penalty. 
R.  S.  3451.  FraudtderMy  Executing  Documents  Required  by  Inter- 

nal-Revenue  Laws  —  Penalty. 
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R,  S.  3452.  Having  Property  in  Possession  toith  Intent  to  Sell 
in  Fraud  of  Law y  or  to  Evade  Taxes  —  Penalty. 

R,  S,  3453.  Seizure  of  Property  Found  in  Possession  in  Fraud  of 
Revenue  Laws. 

R.  S.  3454.  Sales  to  Evade  Tax  —  Forfeiture. 

R*  S.  3455.  Disposing  of  or  Receiving  Empty  Stamped  Packages, 
etc. —  Penalties. 

R»  S.  3456.  Penalty  and  Forfeiture  by  Distillers j  RectiJierSy  Whole- 
sale Liquor-Dealers,  and  Manufacturers  of  Toba^xo 
or  CigarSf  for  Omitting  Things  Required,  and  for 
Doing  Things  Forbidden. 

R.  S.  3457.  Package  Included  in  Forfeiture  of  Goods. 

R.  S.  3458.  Goods  Seized  May  Be  Delivered  to  Marshal  before 
Process  Issues. 

R.  S,  34S9,  Bailing  of  Goods  Seized  —  Sale  for  Want  of  Bail. 

R.  S.  3460.  Proceedings  on  Seizure  of  Goods  Valued  at  $600  or 
Less. 

R.  S.  3461.  Application  for  Remission  and  Return  of  Proceeds  — 
iXstribviion. 

R.  S.  344a.  Search-Warrants. 

R.  S.  3463.  Detection  and  Punishment  of  Frauds. 

R.  S.  3464.  Purchasing  for  the  Government  Goods  Subject  to  Tax. 

R.S.  3465.  Construction  of  Certain  Revenue  Acts. 

Act  of  Aug.  16,  1876,  ch.  287. 

Transmission  of  Stamps. 

Act  of  Aug.  n,  1894,  ch-  S49. 

Sec.  47.   Unpaid  Tax  on  Articles  Sold  or  Removed  for  Sale 
to  Be  Estimated  and  Collected. 

Act  of  May  12,  1900,  ch.  S9S. 

Sec.    1.  Redemption  of  Spoiled  or  Destroyed  Stamps,  etc. 
2.  Decision  of  Commissioner  Final 
S.  Repeal. 

Act  of  Oct.  1,  1890,  ch.  1244- 

Sec.  10.  Bonded    Manufacturing    Warehouses    for    Articles 
Intended  for  Export. 

Act  of  Aug.  i,  1914,  ch.  223. 

Sec.    1.  Report  of  Expenditures  for  Punishing  Violations  of 
the  Laws. 

Act  of  March  4,  1915,  ch.  I64. 

Allowance   of   Drawback    of  Tax  —  Goods  Shipped 
to  Porto  Rico  or  Philippine  I  stands. 

XXII.  Prosecutions  (in  Vol.  4). 

Act  of  March  1,  1879,  ch.  126. 

Sec.    9.  Arrest  of  lUidt  Distillers  by  Marshal. 

Act  of  July  6,  1884,  ch.  226. 

Sec.    1.  Limitation    of    Prosecutions   for    Offends  Against 
Internal  Revenue  Laws. 
2.  Repeal. 

Act  of  May  28,  1896,  ch.  262. 
Sec.  19.  Warrants  of  Arrest. 
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CROSS-REFERSNCES 

Tobacco  Siaiistics,  see  CENSUS. 

Costs  in  Internal  Revenue  Suits,  see  COSTS. 

Taxes  on  Beimported  Goods,  see  CUSTOMS  DUTIES. 

Books  and  Papers  as  Evidence  in  Internal  Revenue  Suits,  see  EVIDENCE. 

Execution  Against  Revenue  Officers,  see  EXECUTION. 

CoUection  District  of  Hawaii,  see  HAWAIIAN  ISLANDS. 

Provisions  Peculiar  to  Insular  Possessions,  see  HAWAIIAN  ISLANDS; 

PHILIPPINE  ISLANDS;  PORTO  RICO. 
Tax  on  National  Banks,  see  NATIONAL  BANKS. 
Offenses  Against  Revenue  Laws,  see  PENAL  LAWS. 
PHnting  of  Stamps,  see  PUBLIC  PRINTING. 


I.  COMMISSIONER  OF  INTEBNAL  BEVENUE 

Sec.  319.  [CommiBsioner  of  Internal  Bevenue.]  There  shall  be  in  the 
Department  of  the  Treasury  a  Commissioner  of  Internal  Revenue,  who  shall 
be  appointed  by  the  President,  by  and  With  the  advice  and  consent  of  the 
Senate,  and  shall  be  entitled  to  a  salary  of  six  thousand  dollars  a  year. 
[R.8.] 

Act  of  July  1,  1862,  ch.  110,  12  Stat.  L.  432;  Act  of  June  30,  1864,  ch.  173,  13  Stat. 
L.  223.  . 

Sections  319-323  constitute  chapter  8  of  title  VTl  of  the  Revised  Statutes,  entitled 
'^  The  Commissioner  of  Internal  Revenue." 

The  current  appropriation  for  salary  of  the  conunissioner  is  $6,500,  made  by  the 
Act  of  March  4,  1915,  ch.  141,  38  Stat.  L.  1013.  - 

The  commissioner  of  internal  revenue  held  that  since  by  the  terms  of  the  Act, 

is   an  officer   in   the  Department  of  the  there  was  no  limitation  upon  the  tenure 

Treasury.     Boske  v.  Gomingore,    (1900)  of  the  office,  an  appointee  thereto  must  be 

177  U.  S.  459,  20  S.  Ct.  701,  44  U.  S.  (L.  considered  as  holding  it  at  the  pleasure 

ed.>  846.  of  the  appointing  power.    XT.  S.  v,  Avery, 

Removal  of  commissioner. —  Under  the  (1867)    Deady    204,    24    Fed.    Cas.    No. 

Act  of  July  1,  1862;  creating  the  office  of  U,481. 
commissioner  of  internal  revenue,  it  was 

Sec.  320.  [Chief  Clerk.]  The  Commissioner  of  Internal  Revenue  is 
authorized  to  designate  one  of  the  heads  of  division  as  chief  clerk  of  the 
Bureau  without  additional  compensation.    [JB.  S.]  ''^ 

Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  403. 

Sec.  321.  [Duties  of  Commissioner  of  Internal  Bevenue.]  The  Com- 
missioner of  Internal  Revenue,  under  the  direction  of  the  Secretary  of  the 
Treasury,  shall  have  general  superintendence  of  the  assessment  and  collec- 
tion of  all  duties  and  taxes  now  or  hereafter  imposed  by  any  law  providing 
internal  revenue;  and  shall  prepare  and  distribute  all  the  instructions, 
regulations,  directions,  forms,  blanks,  stamps,  and  other  matters  pertaining 
to  the  assessment  and  collection  of  internal  revenue;  and  shall  provide 
hydrometers,  and  proper  and  suiBcient  adhesive  stamps  and  stamps  or  dies 
for  expressing  and  denoting  the  several  stamp  duties,  or,  in  the  case  of  per- 
centage duties,  the  amount  thereof;  and  alter  and  renew  or  replace  such 
stamps  from  time  to  time,  as  occasion  may  require.    He  may  also  contract 
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for  or  procure  the  printing  of  requisite  forms,  decisions  and  regulations, 
but  the  printing  of  such  forms,  decisions  and  regulations  shall  be  done*  at 
the  Public  Printing-Offlce,  unless  the  Public  Printer  shall  be  unable  to  per- 
form the  work:  Provided,  That  the  Commissioner  of  Internal  Revenue 
may,  under  such  regulations  as  may  be  established  by  the  Secretary  of  the 
Treasury,  after  due  public  notice,  receive  bids  and  make  contracts  for  sup- 
plying stationery,  blank-books  and  blanks  to  the  collectors  in  the  several 
collection-districts;  and  the  said  Commi^ioner  shall  estimate  in  detail  by 
collection-districts  the  expense  of  assessing  and  the  expense  of  the  collection 
of  internal  revenue.    [JB.  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stet.  L.  223. 

Estimates  for  expenses  of  collection  of  internal  revenue  were  made  by  R.  S.  see.  3671, 
infraj^  p.  978.    See  the  note  to  said  section. 


Authority  of  commiuioner. — ''By  this 
taw  the  commissioner  of  internal  revenue, 
under  the  direction  of  the  Secretary  of  the 
Treasury,  has  the  general  management, 
supervision,  and  control  of  the  assessment 
and  collection  of  internal  revenue  taxes. 
He  has  authority  to  give  instructions  and 
to  make  regulations  such  as  may  be  neces- 
sary to  carry  out  the  general  purposes  of 
the  law."     (1899)   22  Op.  Atty.-Gen,  670. 

This  section  while  relating  generally  to 
"matters  pertaining  to  the  assessment 
and  collection  of  internal  revenue,"  doee 
not  authorize  a  limitation  of  the  duties 
of  internal  revenue  officers  and  agents  in 
special  mattere  otherwise  provided  by  law. 
(1908)  26  Op.  Atty.-Gen.  517. 

Award  by  commissioner. — ^When  the 
commissioner  of  internal  revenue  makes 
an  award  in  reference  to  subject  matter  of 
which  he  has  jurisdiction,  such  award 
being  unimpeaehed  is  binding  under  the 
decision  of  the  Supreme  Court  in  U.  S.  v. 
Kaufman,  (1877)  96  U.  S.  567,  24  U.  S. 
(L.  ed.)  792;  Dugan  v.  U.  S.,  (1899)  34 
Ct.  CI.  458. 

Rules  and  regnlations. —  The  commis- 
sioner of  internal  revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury, 
IS  authorized  to  make  rules  and  regula- 
tions, and  such  rules  and  regulations  nave 
the  force  of  law.  In  re  Comingore,  ( D.  C. 
Ky.  1899)  96  Fed.  552,  affirmed  (1900) 
177  U.  S.  469,  20  S.  Ct  701,  44  U.  S. 
(L.  ed.)   846. 

A  rule  or  regulation  made  by  the  com- 
missioner of  internal  revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury, 
forbidding  collectors  of  internal  revenue 
to  produce  the  reports  and  executive  papers 
on  file  in  their  offices,  for  the  use  of  third 
party  litigants  in  a  state  court  is  valid 
and  has  the  force  of  law  and  a  state  court 


has  no  power  to  overrule  it.  Nor  has  a 
state  court  any  right  or  power  to  impose 
upon  a  collector  the  duty  of  making  copies 
of  the  reports  or  that  of  permitting  others 
to  take  them  or  that  of  compiling  informa- 
tion from  their  contents.  In  re  Comin- 
gore, (D.  C.  Ky.  1899)  96  Fed.  552, 
affirmed  (1900)  177  U.  S.  459,  20  S.  Ct. 
701,  44  U.  S.  (L.  ed.)  846;  In  re  Weeks, 
(D.  C.  Vt.  1897)  82  Fed.  729.  Nor  can 
a  collector  as  a  witness  in  a  state  court 
be  required  to  state  what  such  reporte 
contain.  As  the  reports  and  records  can- 
not be  produced,  so  the  conversation  and 
actions  of  the  parties  which  led  up  to  the 
making  of  such  reports  cannot  be  pro- 
duced. In  re  Huttman,  (D.  C.  Kans. 
1895)  70  Fed.  699;  In  re  Lamberton, 
(W.  D.  Ark.  1903)  124  Fed.  446;  Stegall 
i'.  Thurman,  (X.  D.  Ga.  1910)  176  Fed. 
813.  But  compare  In  re  Hirsch,  (C.  C. 
Conn.  1896)  74  Fed.  928,  affirmed  (C.  C. 
A.  2d  Cir.  1898)  87  Fed.  1005,  57  U.  S. 
App.  165,  81  C.  C.  A.  350,  wherein  a  con- 
trary view  is  maintained. 

Regnlations  as  evidence. —  On  the  trial 
of  persons  charged  with  a  violation  of  the 
internal  revenue  laws,  the  instruct ion«, 
rules  and  regulations  prescribed  by  the 
commissioner,  as  authorized  by  statute, 
are  admiesible  in  evidence,  where  per- 
tinent to  the  issues.  Springle  t*.  U.  S., 
(C.  C.  A.  4th  Cir.  1906)  141  Fed.  811, 
73  C.  C.  A.  285. 

For  perjury  in  justifying  falsely,  be- 
fore a  collector  or  deputy  collector,  as  a 
surety  on  a  distiller's  or  warehousing 
bond,  given  pursuant  to  regulations  issued 
by  the  commissioner,  see  U.  S.  v.  Hardi- 
son,  (S.  D.  Ga.  1906)   136  Fed.  419. 

Cited  generally  in  Armour  d,  Eoberts, 
(W.  D.  Mo.  1907)    161  Fed.  846. 


Sec.  322.  [Deputy  OommiBsioner  of  Internal  Revenue.]  There  shall 
be  in  the  office  of  the  Commissioner  of  Internal  Revenue  a  Deputy  Commis- 
sioner of  Internal  Revenue,  who  shall  be  appointed  by  the  President,  by 
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and  with  the  advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  a 
salary  of  three  thousand  five  hundred  dollars  a  year.    [B.  S.] 

Act  of  March  3,  1863,  ch.  74,  12  Stat.  L.  725;  Act  of  June  30,  1864,  ch.  173,  13  Stat. 
L.  224;  Act  of  July  18,  1866,  ch.  184,  14  Stat.  L.  170. 

R.  S.  sec.  235  (see  Tbeasubt  Depabtment)  provided  for  two  deputy  commissioners 
at  a  salary  of  $3,000  a  year  each. 

The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch. 
141,  38  Stat.  L.  1013,  provided  for  two  deputy  commissioners^  one  at  $4,000  and  one 
at  $3,000  oer  year. 

-  By  R.   S.  sec.  349,  given  in  Jubticb,  "DtSPABHiXNT  of,  provision  waa  made  for  a 
solicitor  of  internal  revenue. 

Sec.  323.  [Duties  of  Deputy  Commissioner  of  Internal  Revenue.]    The 

Deputy  Commissioner  of  Internal  Bevenue  shall  be  charged  with  such 
duties  in  the  office  of  the  Commissioner  of  Internal  Revenue  as  inay  be  pre- 
scribed by  the  Secretary  of  the  Treasury,  or  by  law,  and  shall  act  as  Com- 
missioner of  Internal  Revenue  in  case  of  the  absence  of  that  officer.    [B.  8.] 

Act  of  March  3,  1863,  ch.  74,  12  Stat.  L.  725;  Act  of  June  30,  1864,  ch.  173,  13  SUt. 
L.  224;  Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  170. 

By  temporary  appointment  to  perform  of  Office  Act  he  becomes  entitled  to  the 
the  commissioner's  duties,  the  first  deputy  salary  and   emoluments   of   the   commie- 
commissioner  does  not  acquire  the  office  sioner  while  he  performs  the  duties  of  that 
of  commissioner  and  vacate  his  own  office,  offica      (1871)    13   Op.   Atty.-Gen.   512. 
though  by  special  provision  of  the  Tenure 

Sec.  3671.  [Estimates  by  CommisBioner  of  Internal  Revenue  for 
expenses  of  collection.]  The  Commissioner  of  Internal  Bevenue  shall 
estimate  in  detail,  by  collection-districts,  the  expense  of  assessing  and  the 
expense  of  the  collection  of  internal  revenue,  and  submit  the  same  to  Con- 
gress at  the  commencement  of  each  regular  session.    [R.  S.] 

Act  of  March  3,  1869,  ch.  121,  15  Stat.  L.  290. 

The  duties  of  the  commissioner  were  prescribe  by  R.  S.  sec  321,  supra,  p.  976. 

The  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223,  38  Stat.  L  621,  con- 
tained a  provision  as  follows:  "...  The  Commissioner  of  Internal  Revenue  shaU 
make  a  detailed  statement  to  Congress  once  in  each  year  as  to  how  he  has  expended 
this  sum,  and  also  a  detailed  statement  of  all  miscellaneous  expenditures  in  the  Bureau 
of  Internal  Revenue.''    Similar  provisions  have  appeared  in  prior  Appropriation  Acta. 
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Sec.  3140.  [Definition  of  words  ''  State  "  and  "  Person."]  The  word 
**  State,"  when  used  in  this  Title,  shall  be  construed  to  include  the  Terri- 
tories and  the  District  of  Columbia,  where  such  construction  is  necessary 
to  carry  out  its  provisions.  And  where  not  otherwise  distinctly  expressed 
or  manifestly  incompatible  with  the  intent  thereof,  the  word  **  person," 
as  used  in  this  title,  shall  be  construed  to  mean  and  include  a  partnership, 
association,  company,  or  corporation,  as  well  as  a  natural  person.    [jB.  S.] 

Act  of  June  30,  1»64,  ch.  173,  13  Stat.  L.  306. 

The  last  sentence  of  this  section  beginning  with  ''And  where,"  etc.,  was  added  by 
Act  of  Feb.  27,  1877,  ch.  6»,  19  Stat.  L.  248. 

Sections  3140-3171  constitute  chapter  1  of  title  XXXV  of  the  Revised  Statutes, 
"  Officers  of  Internal  Revenue." 
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Sec.  3141.  [Collection  districts.]  For  the  purpose  of  assessing,  levy- 
ing, and  collecting  the  taxes  provided  by  the  internal-revenue  laws,  the 
President  may  establish  convenient  collection-districts,  and  for  that  pur- 
pose he  may  subdivide  any  State,  Territory,  or  the  District  of  Columbia, 
or  may  unite  two  or  more  States  or  Territories  into  one  district,  and  may 
from  time  to  time  alter  said  districts :  Provided,  That  the  number  of  dis- 
tricts in  any  State  shall  not  exceed  the  number  of  Representatives  in  Con- 
gress to  which  such  State  was  entitled  m  the  Thirty-seventh  Congress, 
except  in  such  States  as  were  entitled  to  an  increased  representation  in  the 
Thirty-eighth  Congress,  in  which  States  the  number  of  districts  shall  not 
exceed  the  number  of  Representatives  to  which  any  such  State  was  so 
entitled :  And  provided  further,  That  in  the  State  of  California  the  Presi- 
dent may  establish  a  number  of  districts  not  exceeding  the  number  of 
Senators  and  Representatives  to  which  said  State  was  entitled,  in  the 
Thirty-seventh  Congress.    [R.  S.] 

Act  of  July  1,  18d2,  ch.  119,  12  Stat.  L.  433;  Act  of  June  30,  1864,  ch.  173,  13  Stat. 
L.  224;  Act  of  July  12,  1870,  ch.  251,  16  Stat.  L.  239. 

The  word  "  was  "  in  the  last  proviso,  before  the  word  "  entitled,"  was  substituted  for 
"  is  "  in  the  section  as  originally  enacted  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  248, 

District  of  Hawaii  established,  see  Hawaiian  Islands. 

By  an  Act  of  Aug.  15,  1876,  ch.  287,  19  Stat.  L.  152,  the  President  was  authorized 
to  reduce  the  number  of  districts  to  not  to  exceed  J  31.  The  number  of  districts  was 
reduced  to  126  by  an  Act  of  March  3,  1877,  ch.  102,  19  Stat.  L.  303,  was  reduced  to 
63  by  an  Act  of  Aug.  23,  1912,  ch.  350,  37  Stat.  L.  381,  and  was  increased  to  64  by  the 
Act  of  July  16,  1914,  ch.  141,  8  1,  infra,  p.  1002. 

"Collection  districts/'  within  the  mean-  the  statute,  and  there  is  no  authority  to 

ing  of  the  .Act,  are  those  districts,  respec-  arrange  a  number  of  states  into  a  single 

tively,  in  which  the  internal  duties  and  district  for  the  purpose  of  collecting  the 

taxes  imposed  by  the  law  upon  all   the  tax  on  a  particular  commodity.      (1866) 

subjects  of  taxation  are  collected  in  the  12  Op.  Atty.-Gen.  55.    See  (1863)   10  Op. 

manner  and  by  the  officers  designated  in  Atty.-Gen.  467. 

Sec.  3142.  [Collectors.]  The  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  for  each  collection-district  a  collector, 
who  shall  be  a  resident  of  the  same.  When  two  or  more  collection-districts 
are  united  by  him,  he  may  designate  from  among  the  existing  officers  of  such 
districts  one  collector  for  the  new  district,  or,  at  his  discretion,  he  may 
make  a  new  appointment  of  such  officer  for  said  district.    [B.  8,] 

Act  of  July  1,  1862,  ch.  119,  12  Stat.  L.  433;  Act  of  June  30,  1864,  ch.  173,  13  Stat. 
L.  224;  Act  of  July  14,  1870,  ch.  255,  16  Stat.  L.  261. 

Power  of  removal. —  For  a  general  con-  officers,  see  U.  S.  v.  Avery,  (1867)  Deady 
sideration  of  the  power  to  remove  revenue      204,  24  Fed.  Cas.  No.  14,481. 

Sec.  3143.  [Collector's  bond.]  Every  collector,  before  entering  npon 
the  duties  of  his  office,  shall  execute  a  bond  for  such  amount  as  may  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue,  under  the  direction  of 
the  Secretary  of  the  Treasury,  with  not  less  than  five  sureties,  to  be 
approved  by  the  Solicitor  of  the  Treasury,  conditioned  that  said  collector 
shall  faithfully  perform  the  duties  of  his  office  according  to  law,  and  shall 
justly  and  faithfully  account  for  and  pay  over  to  the  United  States,  in  com- 
pliance with  the  order  or  regulations  of  the  Secretary  of  the  Treasury,  all 
public  moneys  which  may  come  into  his  hands  or  possession ;  and  he  shall 
from  time  to  time,  renew,  strengthen,  and  increase  his  official  bond,  as  the 
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Secretary  of  the  Treasury  may  direct,  with  such  further  conditions  as  the 
said,  commissioner  shall  prescribe ;  and  he  shall  execute  a  new  bond  when- 
ever required  so  to  do  by  the  Secretary  of  the  Treasury,  with  such  condi- 
tions as  may  be  required  by  law  or  prescribed  by  the  Commissioner  of  Inter- 
nal Revenue,  with  not  less  than  five  sureties ;  which  new  bond  shall  be  in 
lieu  of  any  former  bond  or  bonds  of  such  collector  in  respect  to  all  liabilities 
accruing  after  the  date  of  its  approval  by  the  Solicitor  of  the  Treasury. 
Said  bonds  shall  be  filed  in  the  office,  of  the  First  Comptroller  of  the 
Treasury.    [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  226. 

The  above  proviBions  were  substituted  by  Act  of  March  1,  1S79,  ch.  125,  20  Stat.  L. 
d2'7,  for  the  section  as  originally  enacted.  The  only  change  therein  was  in  the  addition 
of  the  clause  as  to  the  giving  of  a  new  bond,  beginning  *'  and  he  shall  execute  a  new 
bond,"  etc. 

By  the  Act  of  July  31,  1804,  ch.  174,  }  4,  the  First  Comptroller  of  the  Treasury  was 
designated  the  Comptroller  of  the  Treasury.     See  Tbeasuby  Department. 

By  the  Act  of  March  2,  1895,  ch.  177,  §  5,  it  was  provided  that  the  bonds  of  collectors 
of  internal  revenue,  theretofore  filed  in  the  office  of  the  Coniptroller  of  the  Treasury, 
should  be  transmitted  to  the  office  of  the  Secretary  of  the  Treasury  and  filed  as  he 
should  direct.    See  Public  Oiticebs  anh  Emflotebs. 


The  bond  is  a  contract  for  the  indemnity 
of  the  United  States  alone,  and  not  for 
the  indemnity  of  private  persons  who 
inay  be  injured  by  the  wrongs  or  torts  of 
the  collector  or  his  deputies.  Claris  v. 
U.  S.,  (1878)  60  Ga.  156. 

Duties  imposed  by  subsequent  statute. 
— "The  sureties  of  an  officer,  upon  his 
official  bond,  are  liable  for  the  faithful 
performance  of  all  duties  imposed  upon 
the  officer,  whether  by  laws  enacted  pre- 
vious or  subsequent  to  the  execution  of 
the  bond,  which  properly  belong  to  and 
come  within  the  scope  of  the  particular 
office,  though  not  for  those  which  have 
no  connection  with  it,  and  cannot  be  pre- 
sumed to  have  been  within  the  contem- 
plation of  the  parties  at  the  time  the  bond 
was  executed.^*  U.  S.  i?.  McCartney, 
(1880)    1   Fed.   106. 

"Public  monejrs." — ^" Money  paid  for 
taxes  past  due  and  received  by  the  col- 
lector as  such,  and  for  which  he  gives  a 
receipt  as  collector,  specifying  with  pre- 
cision the  taxes  for  which  it  is  paid,  is 
public  money,"  within  the  meaning  of 
the  bond.  King,  v,  U.  S.,  (1878)  99  U.  S. 
229,  25  U.  S.  (L.  ed.)  373. 

Validity  of  bond  covering  duties  of 
deputies. — A  bond  is  one  provided  for  by 
the  statute  although  it  guarantees  the 
faithful  discharge  of  their  duties  by  all 
the  deputies  appointed  by  the  collector, 
whereas  the  statute  only  requires  a  bond 
for  the  faithful  performance  of  the  col- 
lector's own  duties,  and  a  faithful  ac- 
counting by  him  for  all  public  moneys 
which  may  come  into  his  hands.  Laffan 
r.  U.  S.,  (C.  C.  A.  1903)  122  Fed.  333,  68 
C.  C.  A.  495.  See  also  Chadwick  v.  U.  S., 
(1880)   3  Fed.  750. 

Smbeszlement  by  collector. —  In  an  ac-  « 
tion   on   a   collector's  bond   it  is   no  de- 
fense   that    a    deputy   collector    had    em- 
becjBled  the  money  claimed  to  be  due  and 


owing  from  the  collector.  Public  officers 
are  not  mere  bailees  of  public  funds,  to 
be  exonerated  by  the  exercise  of  ordinary 
care  and  diligence;  their  liability  is  fixed 
by  their  bond.  Pond  t?.  U.  S.,  (C.  C.  A. 
1901)  111  Fed.  989,  49  C.  C.  A.  582.  See 
also  Soule  t7.  U.  S.,  (1879)  100  U.  S. 
8,  26  U.  S.  (L.  ed.)  636;  U.  S.  v.  Adams, 
(1885)  24  Fed.  348;  Tiffany  r.  Morrison, 
(1876)  3  Colo.  43;  Pickering  i\  Day, 
(1866)  3  Houst.  (Del.)  474,  96  Am.  Dec. 
291. 

A  demurrer  to  a  declaration  on  the  bond 
will  be  sustained  when  there  is  no  aver- 
ment that  the  principal  was  or  had  ever 
been  appointed  collector  of  any  particular 
district,  and  the  bond  does  not  state  for 
what  particular  district  the  principal 
was  collector,  though,  if  there  be  an  aver- 
ment in  the  declaration  of  the  district 
for  which  he  was  appointed,  the  declara- 
tion, with  such  a  bond,  would  be  good, 
with  a  further  averment  that,  in  regard 
to  the  duties  of  that  district,  the  col- 
lector has'  been  guilty  of  default  cov- 
ered by  the  terms  of  the  bond.  U.  S.  c. 
Jackson,  (1881)  104  U.  S.  41,  26  U.  S. 
(L.  ed.)   651. 

Recovery  on  breach  assigned. —  In  an 
action  for  debt  on  a  collector's  bond,  when 
the  breach  assigned  is  that  the  collector 
did  not  faithfully  perform  his  duties  as 
collector,  but  received  as  such  a  certain 
sum,    which   he    never   accounted    for   or 

Said  to  the  United  States,  dereliction  of 
uty  in  not  making  collections  cannot  be 
set  up  at  the  trial  in  support  of  the 
breach  alleged.  U.  S.  t?.  Glenn,  (1872)  I 
Woods  400,  25  Fed.  Cas.  No.  J6,217. 

The  failure  of  the  bond  to  state  for 
what  particular  district  the  principal  was 
collector  does  not  render  the  bond  void. 
U.  S.  V.  Jackson,  (1881)  104  XJ.  S.  41, 
26  U.  S.   (L.  ed.)   661. 


INTERNAL  REVENUE  981 

Sec  3144.  [Ctolleotors  to  be  disbursing  agents.]  It  stall  be  the  duty 
of  collectors  of  internal  revenue  to  act  as  disbursing  agents  of  the  Treasury 
for  the  payment  of  all  expenses  of  collection  of  taxes  and  other  expenditures 
for  the  internal-revenue  service  within  their  respective  districts,  under  regu- 
lations and  instructions  from  the  Secretary  of  the  Treasury,  on  giving  good 
and  sufficient  bond,  with  such  sureties,  in  such  form,  and  in  such  penal  sum, 
as  shall  be  prescribed  by  the  First  Comptroller  of  the  Treasury,  and 
approved  by  the  Secretary  of  the  Treasury,  for  the  faithful  performance 
of  their  duties  as  such  disbursing  agents ;  but  no  additional  compensation 
shall  be  paid  to  collectors  for  such  services.    [B.  8.] 

Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  483.  ^     ^   _ 

The  above  provisions  were  substituted  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L. 
328,  for  the  section  as  originally  enacted.  The  only  change  was  in  the  introductory 
words.  The  section  as  originally  enacted  read:  "  It  shall  be  the  duty  of  such  collectors 
of  internal  revenue  as  may  be  designated  by  the  Secretary  of  the  Treasury^  to  act,"  etc. 
In  other  respects  the  provisions  are  identical. 

As  to  the  First  Comptroller  of  the  Treasury,  see  the  note  to  the  preceding  R.  S.  see. 
3143; 

Section  as  applicable  to  aU  coUectors. —  The  bond  required  by  this  section   is 

This  section  does  not  make  all  collectors  separate  from  and  additional  to  the  bond 

of  internal  revenue  disbursing  agents,  but  as    collector,    required   by    the    preceding 

only  such  of  them  as  the  Secretary  of  the  section.     HaU  v.   U.   S,,    ( 1881 )    17   Ct. 

Treasury   may  direct.     Stapp   v,   U.   S.,  CI.  39. 
(1868)   4  Ct.  CI.  222. 

Sec.  3145.  [Collector's  salary  and  allowances.] 

This  section  was  as  follows: 

"Sec.  3145.  There  shall  be  allowed  to  collectors,  in  full  compensation  for  their 
services,  and  for  those  of  their  deputies,  a  salary  of  fifteen  hundred  dollars  per  annum, 
to  be  paid  quarterly,  and,  in  addition  thereto,  a  commission  of  three  per  centum  upon 
the  first  hundred  thousand  dollars,  of  one  per  centum  upon  all  sums  above  one  hundred 
thousand  dollars  and  not  exceeding  four  hundred  thousand  dollars,  and  of  one-half  of 
one  per  centum  on  all  sums  above  four  hundred  thousand  dollars  and  not  exceeding  one 
million  dollars,  and  of  one-eighth  of  one  per  centum  on  all  sums  above  one  million  of 
dollars;  such  commissions  to  be  computed  upon  the  amounts  by  them  respectively  col- 
lected and  paid  over  and  accounted  for  under  the  instructions  of  the  Treasury  Depart- 
ment; except  that  in  determining  the  compensation  to  be  allowed  to  any  collector  the 
conunission  shall  be  computed  on  only  one  half  of  the  tax  received  on  any  articles 
which  shall  have  been  transported  from  his  district  in  bond,  and  on  only  one-half  of 
the  tax  received  on  any  articles  received  in  his  district  in  bond,  where  such  transporta- 
tion has  been  by  shipment  from  one  district  to  another.  And  there  shall  be  further 
paid,  after  the  account  thereof  has  been  rendered  to  and  approved  by  the  proper  officers 
of  the  Treasury,  to  each  collector  his  necessary  and  reasonable  charges  for  advertising, 
stationery,  and  blank-books  used  in  the  performance  of  his  official  duties,  and  for 
postage  actually  paid  on  letters  and  documents  received  or  sent,  and  exclusively 
relating  to  official  business;  but  no  such  account  shall  be  allowed  unless  it  states  the 
date  and  the  particular  items  of  every  such  expenditure,  and  is  verified  by  the  oath  of 
the  collector.  The  Secretary  of  the  Treasury  may  make  such  further  allowances,  from 
time  to  time,  as  may  be  reasonable,  in  cases  where,  by  reason  of  the  territorial  extent 
of  the  district,  or  the  amount  of  internal  taxes  collected,  or  other  circumstances,  it 
may  seem  just  to  make  such  allowances.  But  the  total  net  compensation  of  a  collector 
shall  not  in  any  case  exceed  four  thousand  five  hundred  dollars  a  year ;  and  no  collector 
shall  be  entitled  to  any  portion  of  the  salary  pertaining  to  his  office  imless  he  shall 
have  been  confirmed  by  the  Senate,  except  in  cases  of  commissions  to  fill  vacancies 
which  happen  by  death  or  resignation  during  the  recess  of  the  Senate."  Act  of  June 
30.  1864,  ch.  173,  13  Stat.  L.  2^1;  Act  of  March  3,  1866,  ch.  78,  13  Stat.  L.  469;  Act 
of  July  13,  1866,  ch.  184,  14  Stat.  L.  106;  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L. 
473;  Act  of  March  2,  1867,  ch.  166,  14  Stat.  L.  445;  Act  of  March  3,  1873,  ch.  226,  17 
Stat.  L.  494. 

It  was  superseded  by  the  provisions  of  the  Act  of  Feb.  8,  1875,  ch.  36,  §§  12,  13, 
given  as  amended  infra,  p.  993. 
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Sec.  3146.  [AccountB  of  collectors  adjusted  according  to  fiscal  year.] 

In  adjusting  the  accounts  of  collectors,  accruing  after  June  thirtieth, 
eighteen  hundred  and  sixty-four,  and  in  the  payment  of  their  compensa- 
sation  for  services,  the  fiscal  year  of  the  Treasury  shall  be  observed.   [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  106. 

Sec.  3147.  [Apportionment  of  compensation  of  collectors.]  When  any 
part  of  the  compensation  of  the  collector  of  any  district  is  by  commission 
upon  assessments  of  collections,  and,  in  consequence  of  a  new  appointment, 
is  due  to  more  than  one  collector  within  the  same  year,  such  commissions 
shall  be  apportioned  between  such  collectors ;  but  in  no  case  shall  a  greater 
amount  of  the  commissions  be  allowed  to  two  or  more  collectors  in  the  same 
district  than  shaU  have  been  authorized  by  law  to  be  allowed  to  one  col- 
lector, and  the  same  rules  shall  apply  to  the  salaries  and  commissions  of 
assessors  and  collectors  heretofore  earned  and  accrued.  But  no  payment 
shall  be  made  to  collectors,  on  account  of  salaries  or  commissions,  without 
the  certificate  of  the  Commissioner  of  Internal  Revenue  that  all  reports 
required  by  law  or  regulation  have  been  received,  or  that  a  satisfactory 
explanation  has  been  rendered  to  him  of  the  cause  of  delay.    [B,  8,] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  232;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  106 

The 
Feb.  8, 
in  lieu  of .  commissiong. 


The  first  part  of  this  section,  relating  to  commissions,  was  superseded  by  the  Act  of 
Feb.  8,  1875,  ch.  36,  {  12,  given  as  amended  infra,  p.  993,  which  provided  for  salaries 


Sec.  3148.  [Deputy  ooUectors.] 

This  section  was  as  follows: 

"  ^c.  3148.  Each  collector  shall  be  authorized  to  appoint,  by  an  instrument  in  writ- 
ing, under  his  hand,  as  many  deputies  as  he  may  think  proper,  to  be  by  him  compen- 
sated for  their  services;  to  revoke  any  such  appointment,  giving  such  notice  thereof  as 
the  Commissioner  of  Internal  Revenue  may  prescribe;  and  to  require  and  accept  bonds 
or  other  securities  from  such  deputies.  Each  such  deputy  shall  have  the  like  authority, 
in  every  respect,  to  collect  the  taxes,  levied  or  assessed  within  the  portion  of  the  dis- 
trict assigned  to  him,  which  is  by  law  vested  in  the  collector  himself ;  but  each  collector 
shall,  in  every  respect,  be  responsible  both  to  the  United  States  and  to  individuals,  as 
the  case  may  be,  for  all  moneys  collected,  and  for  every  act  done  or  neglected  to  be 
done  by  any  of  his  deputies  while  acting  as  such."  Act  of  June  30,  1864,  ch.  173, 
13  Stat.  L.  226. 

It  was  superseded  by  the  Act  of  Feb.  8,  1875,  ch.  36,  ||  12,  13,  given  as  amended 
infra,  p.  993. 

Sec.  3149.  [Disability  of  oollector,  or  vacancy  in  office.]  In  case  of 
the  sickness  or  absence  of  a  collector,  or  in  case  of  his  temporary  disability 
to  discharge  his  duties,  they  shall  devolve  upon  his  senior  deputy,  unless  he 
shall  have  devolved  them  upon  another  of  his  deputies ;  and  for  the  official 
acts  or  defaults  of  such  deputies  the  collector  and  his  sureties  shall  be  held 
responsible  to  the  United  States. 

In  case  of  a  vacancy  occurring  in  the  office  of  collector,  the  deputies  of 
such  collector  shall  continue  to  act  until  his  successor  is  appointed;  and 
until  a  successor  is  appointed,  the  deputy  of  such  collector  senior  in  service 
shall  discharge  all  the  duties  of  collector,  and  also  the  duties  of  disbursing 
agent;  and  of  two  or  more  deputies  appointed  on  the  same  day,  the  one 
residing  nearest  the  residence  of  the  collector  when  the  vacancy  occurred 
shall  discharge  the  said  duties  until  another  collector  is  appointed.    When 
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it  appears  to  the  Secretary  of  the  Treasury  that  the  interest  of  the  govern- 
ment so  requires,  he  may,  by  his  order,  direct  the  said  duties  to  be  per- 
formed by  such  other  one  of  the  said  deputies  as  he  may  designate.  For 
the  official  acts  and  defaults  of  the  deputy  upon  whom  said  duties  are 
devolved,  remedy  shall  be  had  on  the  official  bond  of  the  collector,  as  in 
other  cases ;  and  for  the  official  acts  and  defaults  of  such  deputy  as  acting 
disbursing  agent,  remedy  shall  be  had  on  the  official  bond  of  the  collector 
as  disbursing  agent.  And  any  bond  or  security  taken  from  a  deputy  by  a 
collector,  pursuant  to  section  twelve  of  ''An  act  to  amend  existing  customs 
and  internal-revenue  laws,  and  for  other  purposes  ",  approved  February 
eighth,  eighteen  hundred  and  seventy-five,  shall  be  available  to  his  legal 
representatives  and  sureties  to  indemnify  them  for  loss  or  damage  accruing 
from  any  act  or  omission  of  duty  by  the  deputy  so  continuing  or  succeed- 
ing to  the  duties  of  such  collector.    [B.  S.] 

The  aboye  proYisions  were  Bubatituted  for  the  original  section  3149  by  the  Act  of 
March  1,  187^,  ch.  125,  §  2,  20  Stat.  L.  328. 

The  original  section  was  as  follows: 

"  Sec.  3149.  In  case  of  the  sickness  of  a  collector  or  of  his  temporary  disability  to 
discharge  his  duties,  they  m^y  be  devolved  by  him  upon  one  of  his  deputies;  and  for 
the  official  acts  or  defaults  of  such  deputy  the  collector  and  his  sureties  shall  be  held 
responsible  to  the  United  States.  In  case  of  a  vacancy  occurring  in  the  office  of  col- 
lector, the  deputies  of  such  collector  shall  continue  to  act  until  his  successor  is 
appointed;  and  until  a  successor  is  appointed  the  deputy  of  such  coUector  senior  in 
service  shall  discharge  all  the  duties  of  collector;  and  of  two  or  more  deputies 
appointed  on  the  same  day,  the  one  residing  nearest  the  residence  of  the  collector  when 
the  vacancy  occurred  shall  discharge  the  said  duties  until  another  collector  is  appointed : 
Provided,  That  when  it  appears  to  the  Secretary  of  the  Treasury  that  the  interest  of 
the  Qovernment  so  requires,  he  may,  by  his  order,  direct  the  said  duties  to  be 
performed  by  such  other  one  of  the  said  deputies  as  he  may  designate.  For  the  official 
acts  and  defaults  of  such  senior  deputy,  remedy  shall  be  had  on  the  official  bond  of 
the  coUector,  as  in  x)ther  cases.  And  an^  bond  or  security  taken  from  a  deputy  by  a 
collector,  pursuant  to  the  preceding  section,  shall  be  available  to  his  legal  representa- 
tives and  sureties  to  indemnify  them  for  loss  or  damage  accruing  from  any  act  or 
omiasion  of  duty  by  the  deputy  so  continuing  or  succeeding  to  the  duties  of  such  col- 
lector." Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  238;  Act  of  March  3,  1865,  ch.  78, 
13  Stat.  L.  471;  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  473. 

The  Act  of  Feb.  8,  1875,  ch.  36,  §  12,  mentioned  in  the  text,  is  given  as  amended 
infra,  p.  993. 

Effect  of  vacancy  in  office  of  collector.  Appointment  of  deputies. —  This  section 

— A  vacancy  occurring  in  the  office  of  col-  seems  to  require  that  a  deputy  collector 

lector   of   internal   revenue,   and   the   ap-  of  internal  revenue  should  be  appointed 

pointment  of  a  successor,  would  seem  to  by  the  collector  in  commission,  by  an  in- 

have   the   effect,    under    this    section,    of  strument    in    writing    under    his    hand, 

vacating   the   offices    of    the   deputy   col-  (1907)  26  Op.  Atty.-Gen.  363. 
lectors.     (1907)   26  Op.  Atty.-Gen.  363. 

Sec.  3150.  [Deputy  ooUector,  when  entitled  to  ooUector's  salary.] 

Any  deputy  collector  who  has  performed  or  may  perform,  under  authority 
of  law,  the  duties  of  any  collector  in  consequence  of  a  vacancy  in  the  office 
of  said  collector,  shall  be  entitled  to  receive  the  salary  and  commissions 
allowed  by  law  to  such  collector,  or  the  allowance  in  lieu  of  said  salary  and 
commissions  allowed  by  the  Secretary  of  the  Treasury  to  such  collector, 
and  the  Secretary  of  the  Treasury  may  make  to  such  deputy  collector  such 
allowance  in  lieu  of  salary  and  commissions  as  he  might  lawfully  make  to 
such  collector.  And  such  deputy  shall  not  be  debarred  from  receiving  such 
salary  and  commissions,  or  allowances  in  lieu  thereof,  by  reason  of  the  hold- 
ing of  another  Federal  office  by  said  collector  during  the  time  for  which 
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such  deputy  acts  as  collector.    But  all  payments  to  such  deputy  collector 
shall  be  upon  duly  audited  vouchers.    [R.  8.] 

Act  of  March  1,  1869,  ch.  57,  15  Stat.  L.  282;  Act  of  July  1,  1870,  ch.  187,  16  Stat. 
L.  179. 

Subsequent  provisions  relating  to  this  subject  were  made  by  the  Act  of  Feb.  8,  1875, 
ch.  36,  §g  12,  13,  given  as  amended  infra,  p.  993. 

Th«  suspension  of  a  collector  for  fraud  the   direction    of    the    Secretary   of    the 

is  such  a  vacancy,  within  the  meaning  of  Treasury,  instructing  him  to  continue  in 

the  statute,  as  entitles  a  deputy  to  receive  the   office   until   a   successor   to   the   sus- 

the   salary   and  cdnunissions   allowed   by  pended   officer   should   be  appointed    and 

law  to  the  coUector  during  the  period  he  qualified.     U.    S.   v.    Farden,    (1878)    99 

performed  the  duties  of  Uie  office  under  U.  S.  10,  25  IT.  S.   (L.  ed.)   267. 

Sec.  31 51 .  [Inspectors  of  tobacco  and  cigars.] 

This  section  was  as  follows: 

"Sec.  3151.  There  shall  be  appointed  by  the  Secretary  of  the  Treasury,  in  every 
collection-district  where  they  may  be  necessary,  one  or  more  inspectors  of  tobaxjco  and 
cigars,  who  shall  take  an  oath  faithfully  to  perform  their  duties,  in  such  form  as  the 
Commissioner  of  Internal  Revenue  may  prescribe,  and  shall  be  entitled  to  receive  such 
fees  as  he  may  prescribe,  to  be  paid  by  the  owner  or  manufacturer  of  the  articles 
inspected.  Such  inspectors  shaU  be  required  to  give  bonds,  with  security  approved  by 
the  Secretary  of  the  Treasury,  or  collector  of  the  district,  in  a  sum  not  less  than  five 
thousand  dollars,  conditioned  for  the  faithful  discharge  of  the  duties  of. such  inspector." 
Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  244;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  125;  Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  481;  Act  of  July  20,  1868,  ch.  186, 
16  Stat.  L.  146. 

It  was  expressly  repealed  bv  Act  of  Aug.  4,  1886,  ch.  896.  24  Stat.  L.  218.  See 
(1886)  18  Op.  Atty.-Gen.  276;  llartson  v.  U.  S.,  (18«6)  21  Ct.  CI.  464. 

Sec.  31 52.  [Internal  revenue  agents.]  The  Commissioner  of  Internal 
Revenue  may,  whenever  in  his  judgment  the  necessities  of  the  service  so 
require,  employ  competent  agents,  not  exceeding  at  any  time  thirty-five  in 
number,  to  be  paid  such  compensation  as  he  may  deem  proper,  not  exceed- 
ing in  the  aggregate  any  appropriation  made  for  that  purpose ;  and  he  may, 
at  his  discretion,  assign  any  such  agent  to  duty  under  the  direction  of  any 
officer  of  internal  revenue,  or  to  such  other  special  duty  as  he  may  deem 
necessary ;  and  no  general  or  special  agent  or  inspector,  by  whatever  desig- 
nation he  may  be  known,  of  the  Treasury  Department,  in  connection  with  the 
internal  revenue,  except  inspectors  of  tobacco,  snuff,  and  cigars  and  except  as 
provided  for  in  this  title,  shall  be  appointed,  commissioned,  employed, 
or  continued  in  office.  The  agents  whose  employment  is  authorized  by  this 
section  shall  be  known  and  designated  as  internal-revenue  agents,  and  they 
shall  have  all  the  powers  of  entry  and  examination  conferred  upon  any 
officer  of  internal  revenue,  by  sections  thirty-one  hundred  and  seventy- 
seven,  thirty-two  hundred  and  seventy-seven,  thirty-two  hundred  and 
eighty-six,  and  thirty-three  hundred  and  eighteen  of  the  Revised  Statutes; 
and  all  the  provisions  of  said  sections,  including  those  imposing  fines,  for- 
feitures, penalties,  or  other  punishments  for  the  enforcement  thereof,  are 
hereby  made  applicable  to  the  action  of  internal-revenue  agents,  in  the  same 
manner  as  if  such  agents  were  specially  named  in  each  of  said  sections.  And 
all  the  provisions  of  sections  thirty-one  hundred  and  sixty-seven,  thirty-one 
hundred  and  sixty-eight,  thirty-one  hundred  and  sixty-nine,  and  thirty-one 
hundred  and  seventy-one  of  the  Revised  Statutes  shall  apply  to  internal- 
revenue  agents  as  fully  as  to  internal-revenue  officers.     [R,  /?.] 

The  above  provisions  were  substituted  for  the  original  section  3152  by  Act  of  March 
1,  1879,  ch.  125,  f  2,  20  Stat.  L.  329. 
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The  original  section  was  as  follows: 

"  Sec.  3152.  The  Commissioner  of  Internal  Revenue  may,  whenever  in  his  judgment 
the  necessities  of  the  service  so  require,  employ  competent  agents,  not  exceeding  at 
any  time  twenty-flve  in  number,  to  be  paid  such  compensation  as  he  may  deem  proper, 
not  exceeding,  in  aggregate,  any  appropriation  made  for  that  purpose,  and  he  may,  at 
his  discretion,  assign  any  such  agent  to  duty  under  the  direction  of  any  officer  of 
internal  revenue,  or  to  such  other  special  duty  as  he  may  deem  necessary;  and  no 
general  or  special  agent  or  inspector,  by  whatever  designation  he  may  be  known,  of  the 
Treasury  Department  in  connection  with  the  internal  revenue,  except  inspectors  of 
tobacco,  snun,  and  cigars,  and  except  as  provided  for  in  this  Title,  shall  be  appointed 
commissioned,  employed,  or  continued  in  office."  Act  of  March  2,  1867,  ch.  169,  14 
Stat.  L.  473;  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L-  145;  Act  of  June  '6,  1872,  ch. 
315,  17  Stat.  L.  241. 

The  number  of  appointees  was  originally  limited  to  twenty-live,  but  this  limit  was 
increased  to  thirty-five  by  the  Act  of  June  19,  1878,  ch.  329,  20  Stat.  L.  187. 

The  number  of  appointees  was  again  reduced  by  the  Act  of  July  7,  1884,  ch.  331,  |  1, 
infra,  p.  998.  Ten  additional  agents  were  authorized  to  be  appointed  by  the  Act  of 
June  13,  1898,  ch.  448,  §  3,  30  Stat.  L.  449,  as  well  as  by  section  47  of  said  Act. 
Said  section  3  was  amended  by  an  Act  of  April  12,  1902,  ch.  500,  {  3,  32  Stat.  L.  96, 
by  substituting  another  section  therefor  in  which  no  mention  was  made  as  to  the 
increase  in  the  number  of  agents.  Further  provisions  relating  to  this  subject  were  made 
by  the  Act  of  April  28,  1902,  ch.  594,  32  Stat.  L.  142.  These  were  superseded  by  the 
Act  of  Feb.  25,  1903,  ch.  755,  i  1,  infra,  p.  1001;  the  Act  of  March  18,  1904,  ch.  716, 
§  1,  infra,  p.  1001,  and  the  Act  of  March  4,  1916,  ch.  141,  jioted  infra,  p.  1001.    • 

Constniction   of   former   section.— The  Gen.  369.    See  also  (1870)   13  Op.  Atty.- 

detectivcs  provided  for  by  section  50  of  Gen.  228. 

the  Act  of  July  20,  1868,  from  which  this  "  Detectives "      as      internal      revenue 

section  was  taken,  were  said  by  the  At-  officers. —  The  persons  designated  **  detec- 

tomey -General  to  be  entitled  to  receive  tives  "  by  section  10  of  the  Act  of  July  20, 

informers'  shares.     (1871)    13  Op.  Atty.-  1868,  were  not  internal   revenue  officers. 

(1870)    13  Op.  Atty.-Gen.  243. 

Sec.  31 53.  [Store-keepers.]  There  shall  be  appointed  by  the  Secretary 
of  the  Treasury  such  number  of  internal-revenue  store-keepers  as  may  be 
necessary,  who  shall  each  receive  such  compensation,  not  exceeding  five  dol- 
lars a  day,  to  be  paid  monthly  by  the  United  States,  as  may  be  determined 
by  the  Commissioner  of  Internal  Revenue.  No  store-keeper  shall  be  engaged 
in  any  other  business  while  in  the  service  of  the  United  States,  without  the 
written  permission  of  the  Commissioner  of  Internal  Revenue.  Every  store- 
keeper shall  take  an  oath  faithfully  to  perform  the  duties  of  his  office,  and 
shall  give  a  bond,  to  be  approved  by  the  Commissioner  of  Internal  Revenue, 
for  the  faithful  discharge  of  his  duties,  in  such  form  and  for  such  amount 
as  the  Commissioner  may  prescribe.    [R,  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  145;  Res.  No.  5  of  March  29,  1869,  16  Stat. 
L.  52;  Act  of  July  12,  1870,  ch.  251,  16  Stat.  L.  239;  Act  of  June  6,  1872,  ch.  315,  17 
Stat.  L.  244. 

Further  provisions  relating  to  salaries  of  storekeepers  and  gaugers  were  made  bv  the 

LCt  of  Aug.  15,  1876,  ch.  287,  infra,  p.  996,  the  Act  of  June  21,  1879,  ch.  34,  §  2,  infra, 

p.  997,  the  Act  of  March  3,  1886.  ch.  343,  infra,  p.  998,  the  Act  of  Aug.  27,  1894,  ch.  349, 


Sec.  31 54.  [Assignment  and  transfer  of  store-keepers.]  One  or  more 
store-keepers  shall  be  assigned  by  the  Commissioner  of  Internal  Revenue  to 
every  bonded  or  distillery  warehouse  established  by  law;  and  any  store- 
keeper may  be  transferred  by  the  supervisor  on  duty  in  the  district,  or  by 
the  Commissioner  of  Internal  Revenue,  from  one  warehouse  to  another. 
[B.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  146;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L. 
241. 

The  office  of  supervisor  was  abolished  by  the  repeal  of  R.  S.  sec.  3159,  noted  infra, 
p.  987,  and  by  the  Act  of  Aug.  15,  1876,  ch.  287,  §  1,  infra,  p.  996,  the  former  powers 
of  the  supervisor  were  conferred  on  the  Commissioner. 

See  further  R.  S.  sec.  3163  given  as  amended,  infra,  p.  088. 
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Sec.  31 55.  [Temporary  store-keeper.]  In  case  of  the  absence  of  any 
internal-revenue  store-keeper  by  reason  of  sickness  or  other  cause,  the  col- 
lector having  control  of  the  warehouse  may  designate  a  person  to  have 
temporary  charge  thereof,  who  shall,  during  such  absence,  perform  the 
duties  and  receive  the  pay  of  the  store-keeper  for  the  time  he  may  be  so 
employed,  and  shall  for  any  violation  of  the  law  be  subject  to  the  same 
punishment  as  store-keepers.    [B.  8.] 

Act  of  Jjuly  20,  1868,  ch.  186,  15  Stat.  L.  146. 

Sec.  31 56.  [Gaugers.]  The  Secretary  of  the  Treasury  shall  appoint  in 
every  collection-district  where  they  may  be  necessary,  one  or  more  internal- 
revenue  gangers,  who  shall  each  take  an  oath  faithfully  to  perform  his 
duties,  and  shall  give  bond,  with  one  or  more  sureties,  satisfactory  to  the 
Commissioner  of  Internal  Revenue,  for  the  faithful  discharge  of  the  duties 
assigned  to  him  by  law  or  regulations ;  and  the  penal  sum  of  said  bond  shall 
not  be  less  than  five  thousand  dollars,  and  said  bond  shall  be  renewed  or 
strengthened  as  the  CoD^missioner  of  Internal  Revenue  may  require.  The 
duties  of  every  such  ganger  shall  be  performed  under  the  supervision  and 
direction  of  the  collector  of  the  district  to  which  he  may  be  assigned,  or  of 
the  collector  in  charge  of  exports  at  any  port  of  entry  to  which  he  may  be 
assigned.    [JB.  S.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat  L.  147. 

By  the  Act  of  Aug.  16,  1876,  ch.  287,  §  1,  infra,  p.  996,  proYisions  were  made  for  the 
performance  of  the  duties  of  storekeeper  and  gauger  by  one  man,  and  the  person  per- 
forming such  combined  duties  was  designated  storekeeper-gauger  by  an  Act  of  June  28, 
1902,  ch.  1312,  infray  p.  1000. 

A  ganger  is  an  officer  of  the  United  averment  of  satisfaction  of  the  judgment. 

States.     Hedrick  v.  U.  S.,   (1880)    16  Ct.  A  satisfaction  of  a  judgment  in  a  crim- 

Cl.   101.  inal     proceeding     would     be     a    bar    to 

It  is  not  a  good  plea  to  a  suit  on  a  proceeding    on    the    bond    for   the    same 

ganger's  bond  to  allege  an  indictment,  con-  delinquency.     U.  S.  v,  Gullerton,   (1878) 

viction,    and    sentence    under   R.    S.    sec  8  Biss.  166,  25  Fed.  Oas.  No.  14,899. 
3169,   infra,   p.   991,   unless   there  is   an 

Sec.  3157.  [Gaugers'  fees.]  Gangers  shall  be  entitled  to  receive  snch 
fees,  to  be  determined  by  the  qnantity  ganged,  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue ;  and  said  fees,  together  with  their  actual 
and  necessary  traveling  expenses,  shall  be  verified  by  their  oaths,  and  shall 
be  paid  by  the  United  States  monthly.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  147;  Act  of  June  6,  1872,  ch.  315,  17  Stat. 
L.  244. 

Numerous  subsequent  provisions  have  be«i  made  with  respect  of  the  compensation 
of  gaugers  and  storekeeper-gaugers  and  to  these  reference  is  here  made. 

Sec.  3158.  [Statement  under  oath  of  fees,  etc. —  penalty.]  Every 
internal-revenue  officer,  whose  payment,  charges,  salary,  or  compensation 
are  composed,  wholly  or  in  part,  of  fees,  commissions,  allowances,  or  rewards, 
from  whatever  source  derived,  shall  be  required  to  render  to  the  Commis- 
sioner of  Internal  Revenue,  under  regulations  to  be  approved  by  the  Secre- 
tary of  the  Treasury,  a  statement  under  oath  setting  forth  the  entire  amount 
of  such  fees,  commissions,  emoluments,  or  rewards  of  whatever  nature,  or 
from  whatever  source  received,  during  the  time  for  which  said  statement  is 
rendered ;  and  any  false  statement  knowingly  and  willfully  rendered  under 


INTERNAL  REVENUE  98T 

the  reqairements  of  this  section,  or  regulations  established  in  accordance 
therewith,  shall  be  deemed  willful  perjury,  and  punished  in  the  manner  pro* 
vided  by  law  for  the  crime  of  perjury.  And  any  neglect  or  omission  to 
render  such  statement  when  required  shall  be  punished  by  a  fine  of  not  less 
than  two  hundred  dollars,  nor  more  than  five  hundred  dollars,  in  the 
discretion  of  the  court.    [B,  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  239;  Act  of  July  13,  1866,  eh.  184,  14 
Btftt.  L.  168. 

,  «T^*  ,^°^^  "  *^®  "  before  "  hundred  "  was  inserted  by  amendatory  Act  of  Feb.  18, 
1875,  ch.  80,  18  Stat.  L.  319. 

R.  S.  sees.  3159,  3160.    These  sections  were  as  foUows: 

"  Sec.  3159.  The  President,  by  and  with  the  advice  and  consent  of  the  Senate,  may 
appoint  not  exceeding  ten  officers,  to  be  called  supervisors  of  internal  revenue,  each 
of  whom  shall  be  assigned  by  the  Secretary  of  the  Treasury,  on  the  recommendation  of 
the  Commissioner  of  Internal  Revenue,  to  duty  in  any  part  of  the  United  States,  and 
may  be  transferred  from  place  to  place,  according  to  the  exigency  of  the  public 
service."  Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  144;  Act  of  June  6,  1872,  ch.  316, 
17  Stat.  L.  241. 

"Seo.  3160.  Every  supervisor  shaU  be  entitled  to  receive,  in  addition  to  expenses 
necessarily  incurred  by  him  and  allowed  and  certified  by  the  Commissioner,  such 
salary,  not  exceeding  three  thousand  dollars  a  year,  as  the  Commissioner  may  deem 
reasonable."  Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  145;  Act  of  June  6,  1878, 
ch.  315,  17  Stat.  L.  241. 

They  were  repealed  by  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
Auff.  15,  1876,  ch.  287,  19  Stat.  L.  152,  which  provided:  ''And  sections  thirty-one  hun- 
dred and  fifty-nine,  and  thirty-one  hundred  and  sixty  of  the  Revised  Statutes,  and 
all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  ^e  foregoing  paragraphs 
relating  to  the  internal  revenue  service,  are  hereby  repealed." 

Other  provisions  of  said  repealing  Act  are  given  infra,  p.  996. 

Authorities  construing  R.  S.  sees.  3x59,  wood  v.  Green,    (1870)    2  Abb.   184,  22 

3160.— The  following  cases  passed  up<m  Fed.  Cas.  No.  13,301;  In  re  Piatt,  (1874) 

the  Act   of   June   20,    1868,    §   49,   from  7  Ben.  261,  19  Fed.  Csjb.  No.  11,212;  Iti  re 

which    the    above    sections    were    taken:  Becker,    (1875)    3   Fed.  Cas.   No.   1,208; 

Stacey  v.  Emery,  (1878)  97  U.  S.  642,  24  Perry  v.  Newsome,    (1869)    19  Fed.  Cas. 

U.S.  (L.  ed.)  1035;  /n  re  Meador,  (1869)  No.  11,009;  U.  S.  v.  Fordyce,  (1871)   25 

I  Abb.  317,  16  Fed.  Cas.  No.  9,375;  Stan-  Fed.  Cas.  No.  16,130. 

Sec.  3161.  [Officers  in  charge  of  exportatioiis  ami  drawbacks.]  In  any 

port  of  the  United  States  where  there  is  more  than  one  collector  of  internal 
revenue,  the  Secretary  of  the  Treasury  may  designate  one  of  them  to  have 
charge  of  all  matters  relating  to  the  exportation  of  articles  subject  to  tax 
under  the  internal-revenue  laws;  and  at  any  port  where  he  may  deem  it 
necessary,  there  shall  be  appointed  by  him  an  officer  to  superintend  all  mat- 
ters of  exportation  and  drawback,  under  the  direction  of  the  collector.  The 
compensation  of  the  officers  last  named  shall  be  prescribed  by  the  Secretary 
of  the  Treasury,  but  shall  not  exceed,  in  any  case,  an  annual  rate  of  two 
thousand  dollars,  excepting  at  New  York,  where  such  compensation  shall  be 
at  the  annual  rate  of  three  thousand  dollars.  At  any  port  where  there  is  no 
superintendent  of  exports,  all  the  duties  and  services  required  of  such  offi- 
cers shall  be  performed  .by  the  collector  of  internal  revenue  designated  to 
have  charge  of  exportation.  All  the  books,  papers,  and  documents  in  the 
bureau  of  drawbacks  in  the  respective  ports,  relating  to  the  drawback  of 
taxes  paid  under  the  internal-revenue  law,  shall  be  delivered  to  the  collector 
of  internal  revenue  in  charge  of  exportation.    [JB.  8.] 

Act  of  March  3,  1S65,  ch.  78,  13  Stat.  L.  486;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  153,  181. 
For  matters  of  exportation  see  Impobts  and  Expobts. 
For  drawbacks  see  Customs  Duties. 
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Sec.  31 62.  [Superintendents  of  exports  and  drawbacks  may  administer 
oaths.]  Every  collector  of  internal  revenue  and  every  superintendent  of 
exports  and  drawbacks  is  authorized  to  administer  such  oaths  and  to  certify 
to  such  papers  as  may  be  necessary  under  any  regulation  prescribed  under 
the  authority  of  the  internal-revenue  laws.    [R.  8.] 

Act  of  March  3,  1865,  ch.  78,  13  Stat,  L.  486;  Act  of  July  13,  1866,  eh.  184,  14 
Stat.  L.  153. 

Sec.  3163.  [Enforcement  of  laws  by  revenue  offloers  — transfer  of 
officers.]  Every  collector  within  his  collection-district  and  every  internal- 
revenue  agent  shall  see  that  all  laws  and  regulations  relating  to  the  collec- 
tion of  internal  taxes  are  faithfully  executed  and  complied  with,  and  shall 
aid  in  the  prevention,  detection,  and  punishment  of  any  frauds  in  relation 
thereto.  And  it  shall  be  the  duty  of  every  collector  and  of  every  internal- 
revenue  agent  to  report  to  the  Commissioner  in  writing  any  neglect  of  duty, 
incompetency,  delinquency,  or  malfeasance  in  office  of  any  internal-revenue 
officer  or  agent  of  which  he  may  obtain  knowledge,  with  a  statement  of  all 
the  facts  in  each  case,  and  any  evidence  sustaining  the  same.  The  Commis- 
sioner may  also  transfer  any  inspector,  ganger,  storekeeper,  or  storekeeper 
and  ganger,  from  one  distillery  or  other  place  of  duty,  or  from  one  collec- 
tion-district, to  another.     [JB.  S,] 

The  above  provisions  were  substituted  for  the  section  as  originally  enacted,  by  the 
Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  828,  entitled  "An  act  to  amend  the  laws 
relating  to  internal  revenue."  By  section  3163,  as  originally  enacted,  the  duty  of  seeing 
that  the  laws  were  enforced  was  placed  upon,  and  the  power  to  transfer  or  suspend 
revenue  officers  was  given  to,  the  supervisors  of  internal  revenue,  which  office  was 
later  abolished  by  the  repeal  of  R.  S.  sec.  3169  by  the  Act  of  Aug.  15,  1876,  ch.  287, 
19  Stat.  L.  162,  «ipra,  p.  987. 

The  section  as  originally  enacted  was  as  follows: 

"  Sec.  3163.  Every  supervisor,  under  the  direction  of  the  Commissioner,  shall  see 
that  all  laws  and  regulations  relating  to  the  collection  of  internal-taxes  are  faithfully 
executed  and  complied  with;  and  slutU  aid  in  the  prevention,  detection,  and  punish- 
ment of  any  frauds  in  relation  thereto,  and  examine  into  the  efficiency  aftd  conduct 
of  all  officers  of  internal  revenue;  and  for  such  purposes  he  shall  have  power  to 
examine  all  persons,  books,  papers,  accounts,  and  premises,  to  administer  oaths, 
and  to  summon  any  person  to  produce  books  and  papers,  or  to  appear  and  testify 
under  oath  before  him,  and  to  compel  a  compliance  with  such  summons  in  the 
same  manner  as  collectors  may  do.  He  shall  report  in  writing  to  the  Commis- 
sioner of  Internal  Revenue  any  neglect  of  duty,  incomj)etency,  delinquency,  or  mal- 
feasance in  office  of  any  internal  revenue  officer  of  which  he  may  obtain  knowledge, 
with  a  statement  of  all  the  facts  in  each  case,  and  any  evidence  sustaining  the 
same.  He  may,  by  notice  in  writing,  suspend  from  duty  any  inspector,  sauger, 
or  store-keeper,  and  he  may  suspend  any  collector  for  fraud,  or  gross  neglect  of 
duty,  or  abuse  of  power.  In  case  of  the  suspension  of  any  inspector,  gauger  or 
store-keeper,  he  shall  immediately  notify  the  collector  of  the  proper  district  and 
the  Commissioner  of  Internal  Revenue,  and  within  three  days  thereafter  report  his 
action  and  his  reasons  therefor,  in  writing,  to  the  Commissioner.  In  case  of  the 
suspension  of  any  collector,  he  shall  immediatehr  report  his  action  to  the  Commissioner, 
witn  his  reasons  therefor,  in  writing,  and  the  Commissioner,  in  all  cases  of  suspension, 
shall  thereupon  take  such  action  as  he  may  deem  proper. "  Every  supervisor  may  also 
transfer  any  inspector,  gauger,  or  store-keeper  from  one  distillery,  or  other  place  of 
duty,  or  from  one  collection-district,  to  another."  Act  of  July  20,  1868,  ch.  186,  15 
Stat.  L.  144,  145;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  241;  Act  of  Dec.  24,  1872, 
ch.  13,  17  Stat.  L.  401. 

Suspension  of  officer. —  Under  this  sec-  pay.     Geisert  v.  U.  S.,   (1915)   60  Ct.  CI. 

tion   authorizing  employment   in   the   in-  95. 

ternal  revenue  service  and  the  rules  and  Removals   and  reducing  in   grade. —  In 

regulations    pertaining   thereto,   a   store-  Butler  v.  Wliite,  (C.  C.  W.  Va,  1897)   83 

keeper-gauger  may  be  suspended  without  Fed.  578,  it  was  held  that  the  last  clause 
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only     authorizes     the'  commissioner    to  that  the  Circuit  Court,  sitting  in  equity, 

transfer  the  officers  mentioned  in  it  from  was   without   jurisdiction   to   control   an 

one   place   of   duty  to   another   place  of  executive  officer  in  the  matter  of  making 

duty  in  the  same  district,  or  from  one  wrongful  removals  from  office, 

collection   district   to   another.      It   does  Power  to  examine  persons,  books,  etc. 

not  provide  for  the  reducing  of  a  man  — The  following  cases  passed  upon   the 

in   the   grade   or    position    tliat    he   has  authority  to  examine  persons,  books,  and 

held,  and  such  power  is  limited  and  con-  papers,    prior    to    the    amending    Act    of 

trolled   by   the   Civil   Service   Act.     See  March  1,  1879:     In  re  Meador,  (1869)   1 

Civil  Sbbvicb.  Abb.  317,  16  Fed.  Cas.  No.  9,375;  Stan- 

But  in  White  v.  Berry,   (1898)    171  U.  wood  t?.  Green,  (1870)  2  Abb.  184,  22  Fed. 

S.  366,  18  S.  Ct.  917,  43  U.  S.    (L.  ed.)  Cas.  No.  13,301;  In  re  Becker,   (1875)    3 

199,  the  above  case  was  reversed  and  re-  Fed.   Cas.   No.    1,208;    U.   S.   t\   Fordyce, 

manded    with    direction,    on    the   ground  (1871)   25  Fed.  Cas.  No.  15,130. 

Sec.  3164.  [Duty  of  collectors  to  report  violations  of  law  to  district 
attorney.]  It  shall  be  the  duty  of  every  collector  of  internal  revenue  to 
report  within  ten  days  to  the  district  attorney  of  the  district  in  which  any 
fine,  penalty,  or  forfeiture  may  be  incurred  for  the  violation  of  any  law  of 
the  United  States  relating  to  the  revenue,  a  stateinent  of  all  the  facts  and 
circumstances  of  the  case  within  his  knowledge,  together  with  the  names  of 
the  wittiesses,  and  which  may  come  to  his  knowledge  from  time  to  time, 
stating  the  provisions  of  the  law  believed  to  be  violated,  and  on  which  a 
reliance  may  be  had  for  condemnation  or  conviction;  and  if  any  collector 
shall  in  any  case  fail  to  report  to  the  proper  district  attorney  as  prescribed 
in  this  section,  his  right  to  any  compensation,  benefit,  or  allowance  in  such 
case  shall  be  forfeited  to  the  United  States,  and  the  same  may,  in  the  discre- 
tion of  the  Secretary  of  the  Treasury,  be  awarded  to  such  persons  as  may 
make  complaint  and  prosecute  the  same  to  judgment  or  conviction.    [B,  S.] 

Act  of  March  3,  1873,  ch.  244,  17  Stat.  L.  580. 

Duty  of  coUector  or  deputy  to  divulge  tions    of    the    Treasury   Department,   as 

information  in  state   cotitt. — A  collector  against  public  policy.     In  re  Lamberton, 

or   deputy   collector   of    internal    revenue  (1903)    124   Fed.   446,   wherein  a  deputy 

cannot  be  compelled  by  a  state  court  to  imprisoned  by  the  state  court  for  refusing 

disclose  as  a  witness  before  the  court  or  to  give  the  desired  information  was  dis- 

a  grand   jury   the   names   of   persons   in  charged  on  habeas   corpus, 

whose    places    of    business    special    tax  Supervision  over  circuit  court  commis- 

stamps  are  posted,  or  the  places  in  which  sioners  or  th^  warrants  issued  by  them 

the  same  are  posted;  his  information  on  is  not  conferred  on  the  district  attorney, 

the  subject  bem^  obtained  in  an  official  either  by  this  section  or  R.  S.  sec.  838 

capacity,  and  primarily. from  the  records  (see  Judicial  Ofpicebs).    U.  S.  v,  Scrog- 

of  his   office,  copies  of  which  he   is   for-  gins,   (1879)    3  Woods  629,  27  Fed.  Cas. 

bidden  to  furnish  by  the  lawful  reguU-  No.  16,244. 

Sec.  31 65.  [Revenue  officers  who  may  administer  oaths  and  take  evi- 
dence.]  Every  collector,  deputy  collector,  and  inspector  is  authorized  to 
administer  oaths  and  to  take  evidence  touching  any  part  of  the  administra- 
tion of  the  internal-revenue  laws  with  which  he  is  charged,  or  where  such 
oaths  and  evidence  are  authorized  by  law  or  regulation  authorized  by  law 
to  be  taken.    [R.  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  242;  Act  of  March  3,  1865,  ch.  78,  13 
Stat.  L.  471. 

The  words  "or  regulation  authorized  by  law,"  added  by  Act  of  March  1,  1879,  ch. 
125,  20  Stat.  L.  329,  entitled  "An  act  to  amend  the  laws  relating  to  internal  revenue." 

R.  S.  sec.  3151  which  authorized  the  office  of  inspector  referred  to  in  the  text  was 
repealed  as  noted  supra,  p.  984. 
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Sec.  3166.  [Revenue  oMceni  authortaed  to  make  seirares.]  Any  officer 
of  internal  revenue  may  be  specially  authorized  by  the  Commissioner  of 
Internal  Revenue  to  seize  any  property  which  may  by  law  be  subject  to 
seizure',  and  for  that  purpose  such  officer  shall  have  all  the  power  conferred 
by  law  upon  collectors ;  and  such  special  authority  shall  be  limited  in  respect 
of  time,  place,  and  kind  and  class  of  property,  as  the  Commissioner  may 
specify:  Provided,  That  no  collector  shall  be  detailed  or  authorized  to 
discharge  any  duty  imposed  by  law  upon  any  other  collector.    [B.  S.] 

Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  482;  Act  of  July  20,  1868,  ch.  185,  15 
Stat.  L.  145. 

Probable  cause  as  defense  in  action  for  by  R.  S.  aec.  970  (title  Costs)  ;  and 
wrongful  seizure. —  In  an  action  against  where  the  proof  shows  that  the  defendant 
an  internal  revenue  officer  for  a  wrongful  made  the  seizure  by  direction  of  the  Corn- 
seizure  of  property  which  has  been  re-  missioner  of  Internal  Revenue,  based 
turned  to  the  claimant  intact,  proof  of  upon  information  received  from  his 
probable  cause  for  such  seizure  is  a  com-  special  agents  which  justified  a  suspicion 
plete  defense,  and  may  be  made,  although  that  the  plaintiff  was  violating  the  law, 
the  court  in  rendering  judgment  for  the  the  court  is  warranted  in  charging  the 
claimant  in  a  proceeding  for  the  for-  jury  as  matter  of  law  that  there  was  a 
feiture  of  the  property  failed  to  make  the  probable  cause.  Agnew  v,  Haymes,  (C. 
certificate  of  probable  cause  provided  for  C.  A.  1905)  141  Fed.  631,  72  C.  C.  A.  325. 

Sec.  3167.  [Pisclosnre  by  revenue  officers  of  operations,  etc.,  pro- 
hibited—  penalty.]  It  shall  be  unlawful  for  any  collector,  deputy  collec- 
tor, agent,  clerk,  or  other  oflScer  or  employee  of  the  United  States  to  divulge 
or  to  make  known  in  any  manner  whatever  not  provided  by  law  to  any  per- 
son the  operations,  style  of  work,  or  apparatus  of  any  manufacturer  or  pro- 
ducer visited  by  him  in  the  discharge  of  his  official  duties,  or  the  amount  or 
source  of  income,  profits,  losses,  expenditures,  or  any  particular  thereof,  set 
forth  or  disclosed  in  any  income  return  by  any  person  or  corporation,  or  to 
permit  any  income  return  or  copy  thereof  or  any  book  containing  any 
abstract  or  particulars  thereof  to  be  seen  or  examined  by  any  person  except 
as  provided  by  law;  and  it  shall  be  unlawful  for  any  person  to  print  or 
publish  in  any  manner  whatever  not  provided  by  law  any  income  return  or 
any  part  thereof  or  the  amount  or  source  of  income,  profits,  losses,  or 
expenditures  appearing  in  any  income  return ;  and  any  offense  against  the 
foregoing  provision  shall  be  a  misdemeanor  and  be  punished  by  a  fine  not 
exceeding  $1,000  or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court ;  and  if  the  offender  be  an  officer  or  employee  of  the 
United  States  he  shall  be  dismissed  from  office  and  be  incapable  thereafter 
of  holding  any  office  under  the  Government.    [B.  8.] 

As  originally  enacted  this  section  was  as  follows : 

"  Sec.  3167.  If  any  collector  or  deputy  collector,  or  any  inspector,  or  other  officer 
acting  under  the  authority  of  any  revenue  law  of  the  United  States,  divulges  to  any 
party,  or  makes  known  in  any  other  manner  than  may  be  provided  by  law,  the 
operations,  style  of  work,  or  apparatus  of  any  manufacturer  or  producer  visited  hj 
him  in  the  discharge  of  his  official  duties,  he  shall  be  subject  to  a  fine  of  not  exceed- 
ing one  thousand  dollars,  or  to  be  imprisoned  for  not  exceeding  one  year,  or  to  both, 
at  the  discretion  of  the  court,  and  shiUl  be  dismissed  from  office,  and  be  forever  there- 
after incapable  of  holding  any  office  under  the  Government."  Act  of  June  30,  1864, 
ch.  173,  13  Stat.  L.  23ft;  Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  469,  471. 

It  was  amended  to  read  as  here  given  by  the  Revenue  Act'  of  Aug.  27,  1894,  ch.  349, 
I  34,  28  Stat.  L.  657.  As  so  amended  it  was  re-enacted  by  the  Underwood  Tariff  Act 
of  Oct.  3,  1913,  ch.  16,  S  II,  38  Stat.  L.  177,  in  the  same  language,  except  that  the 
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figures   "$1,000''  were   substituted  for   the  words   "One   thousand   dollars,"    which 
appeared  in  the  first  amendment. 

This  section  was  again  amended  by  an  Act  of  Sept.  8,  1916,  $  16.  See  Pamph.  Supp. 
No.  8,  p.  04,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

Constitutionality    of   Act    of    Aug.    ay,  decline   to   testify  as  to  facts  contained 

Z894. —  The  portion  of  the  Act  of  Aug.  27,  in  the  records,  or  coming  to  their  knowl- 

1894,   which  provided   for   a   tax  on   in-  edge  in  their  official  capacity,  and  this 

comes    was   declared    unconstitutional    in  prohibition  is  hereby  extended  to  include 

Pollock  t?.  Farmers' Loan,  etc.,  Co.,  (1895)  also    internal    revenue    storekeepers    and 

157  U.  S.  429,  15  S.  Ot.  673,  39  U.  S.  gangers  and  agents,"  a  storekeeper  and 

(L.  ed.)    759,  but  the  portion  of  the  Act  gauger   station^  at   a  distillery  has  no 

which  amended  this  section  was  not  f^-  right   to  divulge   information    in  regard 

fected  by  the  decision.  to  the  business  of  the  distiller  obtained 

Witness    in    state    court.^ —  Under    the  by  him  solely  in  his  official  capacity  as  an 

regulationiB  of  the  Internal  Revenue  De-  internal  revenue  officer,  even  when  called 

partment,  promulgated  with  the  approval  as  a  witness  in  a  stiftte  court.    Stegall  v. 

of  the  Secretary  of  the  Treasury,  provid-  Thurman,   (1910)    176  Fed.  813. 
ing  that  officers  of  the  department  "  will 

Sec.  3168.  [Officers  not  to  be  interested  in  certain  manufactures  — 
penalty.]  Any  internal-revenue  officer  who  is  or  shall  become  interested, 
directly  or  indirectly,  in  the  manufacture  of  tobacco,  snuff,  or  cigars,  or  in 
the  production,  rectification,  or  redistillation  of  distilled  spirits,  shall  be 
dismissed  from  office;  and  every  officer  who  becomes  so  interested  in  any 
such  manufacture  or  production,  rectification,  or  redistillation,  or  in  the 
production  of  fermented  liquors,  shall  be  fined  not  less  than  five  hundred 
dollars  nor  more  than  five  thousand  dollars.    [JB.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  167;  Act  of  July  20,  1868,  ch.  186,  15  Stat. 
L.  164. 

A  typographical  error  in  this  section  was  corrected  by  the  Act  of  Feb.  27,  1877,  ch. 
69,  19  Stat.  L.  248. 

These  provisions  made  applicable  to  internal  revenue  agents,  see  R.  S.  sec.  3152, 
supra,  p.  984. 

Sec  3169.  [Extortion,  receiving  unlawful  fees,  and  other  unlawful 
acts  of  internal  revenue  officers.]  Every  officer  or  agent  appointed  and 
acting  under  the  authority  of  any  revenue  law  of  the  United  States  — 

First.  Who  is  guilty  of  any  extortion  or  willful  oppression  under  color  of 
law;  or, 

Second.  "Who  knowingly  demands  other  or  greater  sums  than  are  author- 
ized by  law,  or  receives  any-  fee,  compensation,  or  reward,  except  as  by  law 
prescribed,  for  the  performance  of  any  duty ;  or, 

Third.  Who  willfully  neglects  to  perform  any  of  the  duties  enjoined  on 
him  by  law ;  or, 

Fourth.  Who  conspires  or  colludes  with  any  other  person  to  defraud  the 
United  States ;  or. 

Fifth.  Who  makes  opportunity  for  any  person  to  defraud  the  United 
States ;  or. 

Sixth.  Who  does  or  omits  to  do  any  act  with  intent  to  enable  any  other 
person  to  defraud  the  United  States ;  or, 

Seventh.  Who  negligently  or  designedly  permits  any  violation  of  the  law 
by  any  other  person ;  or, 

Eighth.  Who  makes  or  signs  any  false  entry  in  any  book,  or  makes  or 
signs  any  false  certificate  or  return,  in  any  case  where  he  is  by  law  or  regu- 
lation required  to  make  any  entry,  certificate,  or  return ;  or, 
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Ninth.  Who,  having  knowledge  or  information  of  the  violation  of  any 
revenue  law  by  any  person,  or  of  fraud  committed  by  any  person  against  the 
United  States  under  any  revenue  law,  fails  to  report,  in  writing,  such  knowl- 
edge or  information  to  his  next  superior  officer  and  to  the  Commissioner  of 
Internal  Revenue ;  or, 

Tenth.  Who  demands,  or  accepts,  or  attempts  to  collect,  directly  or  indi- 
rectly, as  payment  or  gift,  or  otherwise,  any  sum  of  money  or  other  thing  of 
value  for  the  compromise,  adjustment,  or  settlement  of  any  charge  or  com- 
plaint for  any  violation  or  alleged  violation  of  law,  except  as  expressly 
authorized  by  law  so  to  do,  shall  be  dismissed  from  office,  and  shall  be  held 
to  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars,  and  be  imprisoned  not  less  than 
six  months  nor  more  than  three  years.  The  court  shall  also  render  judg- 
ment against  the  said  officer  or  agent  for  the  amount  of  damages  sustained 
in  favor  of  the  party  injured,  to  be  collected  by  execution.  One-half  of  the 
fine  so  imposed  shall  be  for  the  use  of  the  United  States,  and  the  other  half 
for  the  use  of  the  informer,  who  shall  be  ascertained  by  the  judgment  of  the 
court.    [R.  8.] 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  165. 

These  provisions  were  made  applicable  to  internal  revenue  agents  by  R.  S.  sec.  3152, 
supra,  p.  984. 

Provisions  for  the  punishment  of  informers  for  extortion  were  made  by  R.  S.  see. 
5484,  which  was  incorporated  in  the  Penal  Laws  of  1909  as  section  145  and  repealed 
by  section  341  thereof.    See  Penal  Laws. 


Applicability  of  section  to  Oleomar- 
garine Act. —  This  section  is  not  applicable 
to  the  Oleomargarine  Act  (vol.  4,  div.  '^ 
of  this  title).  Schafer  v.  Craft,  (1906) 
144  Fed.  907;  Grier  v.  Tucker,  (1907)  160 
Fed.  658;  Craft  v.  Schafer,  (C.  C.  A. 
1907)   153  Fed.  176,  82  C.  C.  A.  349. 

Indictmentii — ^An  indictment  is  not  du- 
plicitous  which  charges  but  one  oflfense, 
though  there  are  four  counts,  three  of 
which  charge  offenses  under  the.  ninth 
subdivision,  and  the  fourth  charges 
an  offense  under  the  fourth  subdivision. 
Ex  p.  Joyce,  (1877)  13  Fed.  Cas.  No. 
7,566. 

First  clause. —  The  word  "  extortion  "  is 
much  used  in  its  restricted  and  technical 
sense,  and  designates  a  crime  committed 
by  an  officer  of  the  law,  who,  under  color 
of  his  office,  unlawfully  and  corruptly 
takes  any  money  or  thing  of  value  that  is 
not  due  to  him,  or  more  than  is  due,  or 
before  it  is  due.  U.  S.  v.  Deaver,  (1882) 
14  Fed.  695.  See  U.  S.  v.  Earned,  (1890) 
43  Fed.  376. 

"  The  trord  *  oppression  *  has  not  ac- 
quired a  strictly  technical  meaning,  and 
may  in  this  statute  be  taken  in  its  ordi- 
nary sense,  which  is  an  act  of  cruelty, 
severity,  unlawful  exaction,  domination, 
or  excessive  use  of  authority."  U.  S.  v, 
Deaver,   (1882)    14  Fed.  595. 

Must  be  acting  under  revenue  law. — An 
indictment  charging  the  defendant  with 
extortion  while  acting  as  Chinese  in- 
spector at  the  port  of  San  Francisco  can- 
not be  maintained   under  subdivisions   1 


and  2  of  this  section.  The  accused, 
in  his  capacity  of  Chinese  inspector,  did 
not  act  under  any  law  that  could  prop- 
erly be  regarded  as  a  revenue  law.  Wil- 
liams V.  U.  S.,  (1897)  1«8  U.  S.  382, 
18  S.  Ct.  92,  42  U.  S.    (L.  ed.)    609. 

Second  clause. — The  word  "  knowingly  " 
metins  something  more  than  is  implied  in 
the  legal  presumption  that  every  man 
must  know  the  law.  The  fact  that  *the  de- 
fendant demanded  or  received  the  several 
amounts  charged  in  the  indictment  is  not 
in  itself  sufficient  to  find  him  guilty  of 
demanding  or  receiving  greater  sums  than 
he  was  entitled  to  under  the  law;  it  must 
be  found  that  he  knew  he  was  violating 
the  law.  U.  S.  v.  Highleyman,  (1876)  26 
Fed.  Cas.  No.  15,361. 

Fourth  clause. — A  joinder  of  officiaU 
and  private  persons  in  an  indictment 
charging  a  conspiracy  to  defraud  the  gov- 
ernment, under  this  section  and  R.  S.  see. 
6440  (now  embodied  in  Penal  Laws,  see. 
37  and  repealed  by  sec.  341  thereof;  see 
Penal  Laws),  cannot  be  sustained.  U. 
S.  V.  McDonald,  (1876)  3  Dill.  543.  2d 
Fed.  Cas.  No.  15,670.  See  U.  S.  v.  Bab- 
cock,  (1876)  3  DUl.  581,  24  Fed.  Cas. 
No.  14,487. 

Seventh  clause. —  On  the  trial  of  a  gov- 
ernment storekeeper  and  gauger  at  a  dis- 
tillery charged  under  this  section  with 
having  negligently  and  designedly  per- 
mitted a  violation  of  the  law  by  another 
person  by  leaving  the  door  of  a  cistern 
room  unlocked,  in  consequence  of  which 
distilled  spirits  were  unlawfully  removed 
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therefrom,  proof  that  the  room  was  sag-  the  defendant  guilty  under  this  count,  youi 

ligently  left  open  or  unlocked  is  sufficient  must  be  fully  satisfied  from  the  evidence 

to   warrant  a  conviction,   and   it   is  not  that  he  agreed  to  make  a  compromise  as 

essential  that  it  should  have  b^n  with  charged,  and  received  in  consideration  of 

intent  that  the  spirits  should  be  removed.  such  agreement  something  of  value  for  hia 

Mason  v.  U.  S.,  (C.  C.  A.  1908)   162  Fed.  personal     benefit."       U.     S.    «.     Deaver, 

23,  89  C.  C.  A.  63.  <1882)   14  Fed.  602. 
Tenth   clause. —  "Before   you  can   find 

Sec.  31 70.  [District  attorney  or  marshal,  accepting  or  demanding  any- 
thing for  compromise  of  violation  of  internal-revenue  laws.]  Every  dis- 
trict attorney  or  marshal  who  demands,  or  accepts,  or  attempts  to  collect, 
directly  or  indirectly,  as  payment  or  gift  or  otherwise,  any  sum  of  money 
or  other  property  of  value  for  the  compromise,  adjustment,  or  settlement  of 
any  charge  or  complaint  for  any  violation  or  alleged  violation  of  any  pro- 
vision of  the  internal-revenue  laws,  except  as  expressly  authorized  by  law 
to  do  so,  shall  be  held  to  be  guilty  of  a  misdemeanor,  and  shall  be  fined  in 
double  the  sum  or  value  of  the  money  or  property  received  or  demanded, 
and  be  imprisoned  for  not  less  than  one  nor  more  than  ten  years,    [22.  8.] 

Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  483. 

Sec.  31 71 .  [Officers  suffering  injures  may  maintain  suit  for  damages.] 

If  any  officer  appointed  under  and  by  virtue  of  any  act  to  provide  internal 
revenue,  or  any  person  acting  under  or  by  authority  of  any  such  officer, 
shall  receive  any  injury  to  his  person  or  property,  in  the  discharge  of  his 
duty,  under  any  law  of  the  United  States  for  the  collection  of  taxes,  he  shall 
be  entitled  to  maintain  suit  for  damage  therefor,  in  the  circuit-court  of  the 
United  States,  in  the  district  wherein  the  party  doing  the  injury  may  reside 
or  shall  be  found.    [JB.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  172. 

The  words  '*  in  the  discharge  of  his  duty "  were  substituted  for  the  words  ''for  or 
on  account  of  any  act  by  him  done  '*  contained  in  the  section  as  originaUy  enacted  by 
Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  329,  entitled  "An  act  to  amend  the  laws 
relating  to  internal  revenue." 

These  provisions  are  made  applicable  to  internal  revenue  agents  by  R.  S.  sec.  8152, 
supra,  p.  984. 

Civil  remedy  as  inconsistent  with  section  ford  r.  Johnson,  ( 1868)  Deady  457,  6  Fed. 

5508. —  This  civil  remedy  for  the  recovery  Cas.  No.  3,369,  it  was  held,  construing  the 

of  damages  for  a  personal  injury  done  to  section  as  it  stood  before  amendment,  that 

an  officer  is  in  no  way  inconsistent  with  a  collector  of  internal  revenue  was  con- 

R.  S.  sec.  6508   (now  embodied  in  Penal  sidered   as   receiving   an   "injury   to   his 

Laws,   sec.   19   and   repealed  by  sec.   341  liroperty  '*  on   account   of   an   "  act   done 

thereof;  see  PfeNAL  Laws)  ;   on  the  con-  by  him  "  when  a  deputy  appointed  by  him 

trary,  it  is  in  perfect  harmony  therewith.  embezzled  the  taxes  given  nim  for  coUec- 

U.  S.  V.  Patrick,   (1893)   54  Fed.  338.  tion. 

"Injury   to   his   property." — In    Craw- 


Sec.  12.  [Deputy  collectors  —  appointment,  bonds,  and  compensation 
—  salaries  of  collectors.]  That  each  collector  of  internal  revenue  shall  be 
authorized  to  appoint,  by  an  instrument  in  writing  under  his  hand,  as  many 
deputies  as  he  may  think  proper,  to  be  compensated  for  their  services,  by 
such  allowances  as  shall  be  made  by  the  Secretary  of  the  Treasury,  upon  the 
recommendation  of  the  Commissioner  of  Internal  Revenue.     Allowances 
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shall  also  be  made  in  like  manner  for  salary  and  office  expenses  of  collec- 
tors, all  of  which  shall  be  in  lieu  of  the  salary  and  commissions  heretofore 
provided  by  law:  Provided,  however,  That  the  salaries  of  collectors  shall 
be  fixed  at  two  thousand  dollars  each  per  annum  where  the  annual  collec- 
tions amount  to  twenty-five  thousand  dollars  or  less,  and  shall,  by  the  Secre- 
tary, on  the  Recommendation  of  the  Commissioner,  be  graduated  up  to  the 
maximum  limit  of  four  thousand  five  hundred  dollars;  which  latter  sum 
shall  be  allowed  in  all  cases  where  the  collections  amount  to  one  million  of 
dollars  or  upward ;  and  the  collector  shall  have  power  to  revoke  the  appoint- 
ment of  any  such  deputy,  giving  such  notice  thereof  as  the  Commissioner 
of  Internal  Revenue  may  prescribe,  and  to  require  and  accept  bonds  or 
other  securities  from  any  deputy;  and  actions  upon  such  bonds  may  be 
brought  in  any  appropriate  district  or  circuit  court  of  the  United  States; 
which  courts  are  hereby  given  jurisdiction  of  such  actions  concurrently  with 
the  courts  of  the  several  States.  Each  such  deputy  shall  have  the  like 
authority  in  every  respect  to  collect  the  taxes  levied  or  assessed  within  the 
portion  of  the  district  assigned  to  him  which  is  by  law  vested  in  the  collector 
himself ;  but  each  collector  shall,  in  every  respect,  be  responsible,  both  to  the 
United  States  and  to  individuals,  as  the  case  may  be,  for  all  moneys  col- 
lected, and  for  every  act  done  or  neglected  to  be  done,  by  any  of  his  depu- 
ties while  acting  as  such.    [18  Stat.  L.  309  as  amended  hy  20  Stat.  L.  329.] 

The  proTisions  of  the  text,  and  of  the  following  section  13,  were  from  an  Act  of  Feb. 
8,  1875,  ch.  36.  This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of. 
March  1,  1870,  ch.  125,  §  2.    As  originally  enacted  this  section  was  as  follows: 

"  That  each  collector  of  internal  revenue  shall  be  authorized  to  appoint,  by  an  instru- 
ment in  writing  under  his  hand,  as  many  deputies  as  he  may  think  proper,  to  be  by 
him  compensated  for  their  services ;  to  revoke  any  such  appointment,  giving  such  notice 
thereof  as  the  Commissioner  of  Internal  Revenue  may  prescribe;  and  to  require  and 
accept  bonds  or  other  securities  from  such  deputy;  and  actions  upon  such  bonds  may 
be  brought  in  any  appropriate  district  or  circuit  court  of  the  United  States;  which 
courts  are  hereby  given  jurisdiction  of  such  actions  concurrently  with  the  courts  of 
the  several  States.  Each  such  deputy  shall  have  the  like  authority  in  every  respect 
to  collect  the  taxes  levied  or  assessed  within  the  portion  of  the  district  assigned  to 
him  which  is,  by  law,  vested  in  the  collector  himself;  but  each  collector  shall,  in  every 
respect,  be  responsible  both  to  the  United  States  and  to  individuals,  as  the  case  may 
be,  for  all  moneys  collected,  and  for  every  act  done,  or  neglected  to  be  done,  by  any  of 
his  deputies  while  acting  as  such." 

As  so  amended  this  and  the  following  section  13  of  this  Act  superseded  R.  S.  sec 
3145,  noted  su/pra,  p.  981 ;  R.  S.  sec.  3148,  noted  supra,  p.  982,  and  in  part  R  S.  sec. 
3150,  siipra,  p.  983. 

Provisions  restricting  the  number  of  appointees  were  made  by  the  Act  of  March  3, 
1885,  ch.  343,  infra,  p.  998. 

Appointment  of  deputies  —  when  effect-  of  equity.     Page  v.   Moffett,    (1898)    85 

ive. — ^A    notification    of    appointment   by  Fed.  38. 

telegram,  at  the  time  of  the  deposit  of  Compensation  of  coUectors. —  The  com- 

his  signed  commission  in  the  post-office,  pensation  of  collectors,  under  the  provi- 

gives  the  appointee  legal  authority  to  act  sions  of  the  Act  of  March  1,  1879,  "  ap- 

as  deputy  collector.     The  actual  receipt  pears  to  be,  first,  that  salaries  shall  be 

of  the  commission  is  not  essential  to  his  allowed  to  collectors,  graded  according  to 

investiture  of  the  office.     U.  S.  v.  Sykes,  the  amount  of   their   annual   collections, 

(1893)   58  Fed.  1000.  the  minimum  salary  being  $2,000  and  the 

Removal  of  deputies. —  The  power  of  re-  maximum  $4,500 ;  second,  that  in  addition 

moval  of  deputies  rests  wtth  the  appoint-  to  the  salary  a  commission  of  one-half  of 

ing  power,  the  collector,  subject  to  such  one  per  centum  on  the  taxes  on  spirits 

requirements  as  to  notice  as  the  commis-  collected  by  sales  of  tax-paid  stamps  shaU 

sioner  of  internal  revenue  may  prescribe.  be  allowed  collectors,  provided  that  their 

miese  rules  of  the  commissioner,  if  any  total  net  compensation  shall  not  be  more 

there  be,  cannot  have  the  force  and  effect  than  $4,500;    and,  third,  that  the  secre- 

of  law,  nor  would  a  failure  to  comply  with  tary  of  the  treasury  may  make  further 

them  justify  the  interference  of  a  court  allowances,    provided    the    limitation    of 
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$4,500  as  the  total  net  compensation  of 
the  collect  or  is  not  exceeded."  U.  S.  v. 
Landram,  (1886)  118  U.  S.  81,  6  S.  Ct. 
964,  30  U.  S.   (L.  ed.)   58. 

When  compensation  begins. —  In  U.  S. 
V.  Flanders,  (1884)  112  U.  S.  88,  5  S.  Ot. 
67,  28  U.  S.  (L.  ed.)  690,  it  was  held 
that  the  title  to  the  compensation  to  which 
a  collector  was  entitled  under  section  34 
of  the  Act  of  July  1,  1862,  accrued  when 
he  was  appointed  and  acted,  and  not  from 
the  time  of  taking  the  oath  and  filing  his 
official  bond. 

"  Other  securities.'* — An  instrument,  not 
a  bond  under  seal,  may  be  enforced  against 
the  sureties  as  a  security  given  by  the 
principal.  Schuster  t;.  Weissman,  (1876) 
63  Mo.  552. 


"  Within  the  portion  of  the  district  as- 
signed to  him." — The  collector  has  power 
to  appoint  deputies  for  distinct  portions 
of  his  district,  and  these  deputies  are  in- 
vested with  all  his  authority  within  the 
portion  of  the  district  assigned  to  them. 
Schuster  v,  Weissman,  (1876)  63  Mo.  552. 

Action  on  deputy's  bond  —  removal  of 
cause. —  An  action  by  a  collector  of  in- 
ternal revenue  against  his  deputy  on  his 
official  bond  is  one  arising  under  the 
laws  of  the  United  States,  and  may  be 
removed  from  the  state  court  into  the 
Circuit  Court  of  the  United  States.  Orner 
V.  Saunders,  (1875)  3  DUl.  284,  18  Fed. 
Cas.  No.  10,584. 


Sec.  13.  [Ctompensation  and  allowanceB  of  collecton.]  That  there  shall 
be  further  paid,  after  the  accoimt  thereof  has  been  rendered  to  and 
approved  by  the  proper  officers  of  the  Treasury,  to  each  collector,  his  neces- 
sary and  reasonable  charges  for  advertising,  stationery,  and  blank  books 
used  in  the  performance  of  his  official  duties,  and  for  postage  actually  paid 
on  letters  and  documents  received  or  sent  and  exclusively  relating  to  official 
business,  but  no  such  account  shall  be  approved  or  allowed  unless  it  states 
the  date  and  the  particular  items  of  every  such  expenditure,  and  shall  be 
verified  by  the  oath  of  the  collector;  Provided,  That  the  Secretary  of  the 
Treasury,  on  the  recommendation  of  the  Commissioner  of  Internal  Revenue, 
be  authorized  to  make  such  further  allowances,  from  time  to  time,  as  may 
be  reasonable,  in  cases  in  which,  from  the  territorial  extent  of  the  district, 
or  from  the  amount  of  internal  duties  collected,  it  may  seem  just  to  make 
such  allowances ;  but  no  such  allowance  shall  be  made  if  more  than  one  year 
has  elapsed  since  the  close  of  the  fiscal  year  in  which  the  services  were  ren- 
dered. But  the  total  net  compensation  of  a  collector  shall  not  in  any  case 
exceed  four  thousand  five  hundred  dollars  a  year ;  and  no  collector  shall  be 
entitled  to  any  portion  of  the  salary  pertaining  to  the  office  unless  such 
•collector  shall  have  been  confirmed  by  the  Senate,  except  in  cases  of  com- 
missions to  fill  vacancies  occurring  during  the  recess  of  the  Senate.  [18 
Stat  L.  309  as  amended  by  20  Stat  L,  330.] 

See  the  notes  to  the  preceding  section  12  of  this  Act. 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  1,  18^70, 
ch.  125,  §  2.  The  only  changes  were  in  the  substitution  of  the  words  "  if  more  than 
one  year  has  elapsed  since  the  close  of  the  fiscal  year  in  which"  for  "except  within 
one  year  after;"  and  in  the  substitution  of  "occurring"  for  "which  may  have  hap- 
pened by  death  or  resignation." 


Discretion  of  secretary  as  to  ''further 
aUowances." — The  power  to  be  exercised 
in  making  such  furtner  allowances  to  such 
collectors,  from  time  to  time,  as  may  be 
reasonable,  is  one  vested  in  his  discre- 
tion, both  as  to  tipe  and  amotmt.  He 
may  make  an  allowance  one  year,  and 
refuse  it  the  next,  or  he  may  never  make 
it  at  all.  HaU  t?.  U.  S.,  (1875)  91  U.  S. 
559,  23  U.  S.  (L.  ed.)  446.  See  also 
Patton  V,  U.  S.,  (1871)  7  Ct.  CI.  371; 
Kyan  v,  U.  S.,  (1881)   17  Ct.  CI.  47. 

"  But  when  he  has,  in  the  exercise  of 
that  discretion,  granted  a  '  further  allow- 


ance,' and  the  same  has  been  paid  to  the 
ofScer,  he  has  no  more  legal  right  to  exact 
a  return  of  any  portion  of  it  than  he 
would  have  if  the  amount  had  been  fixed 
by  law  and  paid."  Patton  t?.  U.  S., 
(1871)   7  Ct.  CI.  371. 

No  appeal  lies  from  the  decision  of  the 
Secretary  of  the  Treasury,  as  to  the  mak- 
ing further  allowances,  either  to  the  ac- 
counting officers  of  the  Treasury  or  to  the 
courts.  Hall  r.  U.  S.,  (1875)  91  U.  S. 
559,  23  U.  S.  (L.  ed.)  446. 

In  Herndon  i?.  U.  S.,  (1879)  15  Ct.  CI. 
446,  the  court   said  that  the  fact  that 
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under  R.  S.  sec.  8146,  supra,  p.  981,  the  also  Landram  t?.  U.  S.,  (1880)   16  Ct.  CL 

Secretary  of  the  Treasury  made  an  allow-  86. 

ance  to  collectors  on  account  of  the  em-  Effect  of  R.  S.  sees.  3385  and  3386. — 

ployment  of  deputies  did  not  change  the  As  to  the  effect  of  the  Act  of  July  20, 

relation  of  the  parties  as  fixed  by  statute,  1868,  ch.  186,  §§  73,  74   (R.  S.  sees.  3385 

or  create  any  privity  of  contract  on  the  and  3386,  infra,  p.    1013),  see  U.  S.  i?. 

part    of    the    government    with    the    col-  Wilcox,    (1887)    96  U.   S.  661,  24  U.   S. 

lector's  employees.   This  case  arose  before  ( L.  ed. )  636,  in  which  case  the  court  said 

the  passage  of  the  Act  of  March  1,  1879,  that    the   Act   of    1868    was   plainly    in- 

and  the  court  said  that  the  law  and  prac-  tended  to  throw  around  the  removal  of 

tice  of  the  Treasury  Department  in  rela-  the  manufactured  tobacco  greater  security 

tion  to  the  payment  of  the  salaries  of  against   evasion  of   payment   of  the  tax 

deputy  collectors  have  been   changed   by  upon  it  than  had  existed  before,  and  in 

that  Act.     See  R.  S.  sec.  3160,  and  Far-  no  manner   attempted   to  deal  with   the 

den's  Case  thereunder,  supra,  p.  983.    See  subject  of  collector's  commissions. 


[Sec.  1.]  [OompeiiBatioii  of  store-keepers  and  gangers.]  And  here- 
after no  storekeeper  shall  receive  a  greater  compensation  than  four  dollars 
per  day ;  and  said  gangers  and  storekeepers,  respectively  shall  only  receive 
compensation  when  rendering  actnal  service.     [19  Stat.  L.  152.] 

The  provisions  of  this  and  the  following  two  paragraphs  of  the  text  are  from  the 
Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  16,  1876,  ch.  287. 

"Rendering    actual    service." — "While  the  statute  prevents  any  such  considera- 

the   fact   that   a   storekeeper,   when   not  tion  from  entering  into  the  determination 

under  an  assignment  to  duty,  was  obliged  of  the  time  during  which  the  per  diem 

to  hold  himself  in  readiness  to  perform  salary    is    computed.      The    time    during 

any  duty  that  might  be  assigned,  could  which  the  storekeeper  'rendered    actual 

have   been   considered   as   an   element  in  service'   could   alone   be   taken    into   ac- 

determining   his    compensation    and   may  count."      (1886)    18   Op.   Atty.-Gen.   399. 

have  been  considered  m  fixing  the  amount  See  also  McNeil  v.  U.  S.,    (1888)   23  Ct. 

when  on  duty,  the  express  inhibition  of  CI.  413. 

[Storekeeper  and  ganger  dnties  may  be  united  in  one  officer.]  That 
the  Secretary  of  the  Treasury  may,  upon  the  recommendation  of  the  Com- 
missioner of  Internal  Revenue,  impose  the  duties  of  storekeeper  and  ganger 
upon  one  officer,  where  the  amount  of  spirits  produced  at  the  distillery,  to 
which  such  officer  may  be  assigned,  is  not  sufficient,  in  the  judgment  of  the  < 
Commissioner  to  warrant  the  employment  of  two  officers  to  perform  the 
separate  duties  of  storekeeper  and  ganger.  The  Secretary  of  the  Treasury 
may  issue  a  commission  to  such  officer  as  storekeeper  and  ganger,  but  the 
compensation  for  his  services  as  storekeeper  and  ganger  shall  be  that  of 
storekeeper  only.  And  the  said  officer  shall  before  entering  upon  the  dis- 
charge of  such  duties,  give  a  bond  in  the  penal  sum  of  not  less  than  five 
thousand  dollars  for  the  faithful  performance  of  the  combined  duties  of 
storekeeper  and  gauger.    [19  Stat.  L.  152.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

The  last  sentence  of  this  paragraph  relating  to  the  bond  of  the  officers  would  seem  to 
be  superseded  by  the  more  general  provisions  of  the  Act  of  Aug.  27,  1894,  ch.  349, 
S  64,  infra,  p.  999. 

[Transfer  and  suspension  of  officers.]  The  powers  of  transfer,  and  of 
suspension,  of  officers  conferred  upon  supervisors  by  section  thirty-one  hun- 
dred and  sixty-three  of  the  Revised  Statutes,  are  hereby  vested  in  the  Com- 
missioner of  Internal  Revenue ;  and  all  other  powers  conferred,  and  duties 
imposed,  by  said  section  upon  supervisors,  are   hereby   conferred  and 
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imposed  upon  collectors  of  internal  revenue  within  their  respective  districts. 
In  case  of  the  supervision  [suspension]  of  a  collector,  under  the  power 
hereby  conferred,  the  Commissioner  of  Internal  Revenue  shall,  as  soon 
thereafter  as  practicable,  report  the  case  to  the  President  through  the  Sec- 
retary of  the  Treasury  for  such  action  as  he  may  deem  proper.  [19  St  at. 
L.  152.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  906. 
See  R.  S.  sec.  3163  given  as  amended  supra,  p.  988. 


[Sec.  1.]  [Oauger's  pay.]  Hereafter  the  compensation  of  gangers  shall 
not  exceed  five  dollars  per  day  while  actually  employed.    [20  Stat.  L.  187.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  19, 
1878,  ch.  329.  The  Appropriation  Acts  of  June  20,  1874,  ch.  328,  18  Stat.  L.  93,  and 
March  3,  1875,  ch.  129,  18  Stat.  L.  352,  provided  that  "  hereafter  no  gauger  shall 
receive  a  greater  compensation  than  six  dollars  per  day." 


[Sec.  1.]  [Issuing  stamps  before  payment  of  tax.]  That  any  collector 
of  internal  revenue,  or  any  deputy  collector  or  other  employee  of,  or  person 
acting  for,  such  collector,  who  shall  issue  any  stamp  or  stamps  indicating 
the  payment  of  any  internal-revenue  tax,  before  payment  in  full  therefor 
has  been  made  to  the  ofScer  or  person  issuing  the  same,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  for  each  stamp  thus  issued  an 
amount  equal  to  the  face  value  thereof,  in  addition  to  the  liability  of  the 
collector  on  his  official  bond  on  account  of  such  stamp ;  and  such  collector, 
deputy  collector,  or  employee  shall  be  dismissed  from  office.  [20  Stat.  L. 
327.] 

This  and  the  following  section  23  are  from  the  Act  of  March  1,  1879,  ch.  126, 
entitled  "An  act  to  amend  the  laws  relating  to  internal  revenue*" 

Sec.  23.  [Meaning  of  *'  Bevised  Statutes."]  That  wherever  in  any  of 
the  foregoing  sections  of  this  act  the  Revised  Statutes  are  referred  to,  it 
shall  be  held  to  mean  the  '*  edition  of  eighteen  hundred  and  seventy  eight." 
[20  Stat,  L.  352.] 

See  the  note  to  the  preceding  section  1. 


Sec.  2.  [Compensation  at  small  distilleries.]  That  hereafter  store- 
keepers at  distilleries  that  mash  less  than  sixty  bushels  of  grain  per  day 
shall  be  allowed  not  exceeding  fifty  dollars  per  month.  But  when  one  per- 
son acts  as  storekeeper  and  gauger,  his  salary  shall  not  exceed  four  dollars 
per  day  for  the  time  actually  employed.    [21  Stat.  L.  23.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  21, 
1879,  ch.  34. 

See  the  Act  of  March  3,  1885,  ch.  343,  infra,  p.  998. 
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[Sec.  1.]  [Number  of  agents.]  •  •  •  And  hereafter  there  shall  not  be 
employed  exceeding  twenty  agents,  in  lieu  of  the  number  now  authorized 
by  law.    [23  8iat  L.  172.] 

This  was  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July 
7,  1»84,  ch.  331. 

See  the  notes  to  R.  S.  sec.  3152,  supra,  p.  9S4. 


[Sec.  1.]  [Compensation  at  small  distilleries.]  •  •  •  Hereafter 
storekeepers,  gaugers,  and  storekeeper-gangers  who  are  assigned  to  dis- 
tilleries with  a  registered  capacity  of  twenty  bushels  or  less,  or  who  are 
assigned  to  other  places  where  the  compensation  is  now  less  than  three  dol- 
lars a  day,  shall  receive  three  dollars  a  day  for  services.  [23  Stat.  L.  404 
as  amended  by  36  Stat.  L.  928.] 

This  and  the  foUowing  paragraph  of  the  text  are  from  the  Legislative,  Executive, 
and  Judicial  Appropriation  Act  of  March  3,  1886,  ch.  343. 

As  originaUy  enacted  the  foregoing  provision  was  as  follows: 

"  Hereafter  storekeepers,  or  storekeepers  and  gaugers,  who  are  assigned  to  distil- 
leries whose  registered  capacity  is  twenty  bushels  or  less,  shall  receive  two  dollars 
per  day  for  their  services." 

It  was  amended  to  read  as  given  in  the  text  bv  an  Act  of  Feb.  24,  1911,  ch.  149, 
entitled :  "An  Act  To  amend  the  provisions  of  the  Act  of  March  third,  eighteen  himdred 
and  eighty-five,  limiting  the  compensation  of  storekeepers,  gaugers,  and  storekeeper- 
gaugers  in  certain  cases  to  two  dollars  a  day,  and  for  other  purposes." 

See  the  notes  to  R.  S.  sec.  3152,  supra,  p.  984. 

[Limit  of  number  of  revenue  officers.]  •  •  •  And  no  collector  in  any 
district  shall  recommend,  nor  shall  there  be  appointed  or  commissioned,  more 
deputy  collectors,  storekeepers,  storekeepers  and  gaugers,  gaugers,  inspect- 
ors, or  other  officers,  or  allowed  to  remain  in  commission  more  of  any  of  said 
officers,  at  any  one  time,  than  fifteen  per  centum  in  excess  of  the  number 
actually  engaged  in  performing  duty  at  the  time  and  indispensably  neces- 
sary fpr  the  performance  of  said  duty.     [23  Stat.  L.  404.] 

See  the  note  to  the  preceding  para^aph  of  the  text. 

A  similar  provision  was  contained  m  tne  Appropriation  Act  of  July  7,  1884,  ch.  331, 
23  Stat.  L.  172. 

For  provisions  limiting  number  of  agents,  see  R.  S.  sec.  3152  and  note  thereunder, 
supra,  p.  984. 


Sec.  63.  [Compensation  of  storekeepers  —  storekeeper-gangers  and 
gangers.]  That  storekeepers,  storekeeper-gangers,  and  gaugers,  when 
traveling  to  or  from  assignments,  or  when  transferred  from  one  assignment 
to  another,  either  in  the  same  district  or  in  different  districts,  shall  receive 
the  same  compensation  per  day  during  the  time  necessarily  occupied  in 
traveling  that  they  would  be  entitled  to  if  on  duty  at  the  place  to  which 
assigned  or  transferred,  or  from  which  relieved,  together  with  actual  and 
necessary  traveling  expenses.  [28  Stat.  L.  567,  as  amended  by  36  Stat.  L. 
369.] 

This  and  the  following  sections  64,  65  are  from  the  Revenue  Act  of  Aug.  27,  1894, 
ch.  349. 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  63.  lliat  storekeepers,  and  storekeepers  and  gaugers,  when  transferred  from 
one  distillery  to  another,  either  in  the  same  district  or  in  different  districts,  shall 
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receive  compensation  not  exceeding  four  dollars  per  daj  during  the  time  necessarily 
occupied  in  traveling  from  one  distillery  to  the  other,  together  with  actual  and  neces- 
sary traveling  expenses."     [28  Stat.  L.  567.1 

It  was  amended  to  read  as  given  in  the  text  bv  an  Act  of  May  1^,  1910,  ch.  236, 
entitled  "An  Act  To  amend  section  sixty-three  of  the  Act  of  August  twenty-eighth, 
eighteen  hundred  and  ninety-four  (Twenty-eighth  Statutes,  page  five  hundred  and 
si3cty-seven)." 

The  reference  to  August  "  twenty-eighth  "  in  the  title  was  evidently  intended  to  be 
"  twenty-seventh." 

Sec.  64.  [Duties  of  storekeeper  and  ganger — bond.]  That  the  officer 
holding  the  combined  office  of  storekeeper  and  ganger,  under  the  provisions 
of  the  legislative,  executive,  and  judicial  appropriation  Act,  approved 
August  fifteenth,  eighteen  hundred  and  seventy-six  (Nineteenth  Statutes, 
page  one  hundred  and  fifty-two),  may  be  assigned  by  the  Commissioner  of 
Internal  Revenue  to  perform  the  separate  duties  of  a  storekeeper  at  any  dis- 
tillery, or  at  any  general  or  special  bonded  warehouse,  or  to  perform  any  of 
the  duties  of  a  ganger  under  the  internal-revenue  laws.  And  the  said 
officer^  before  entering  upon  the  discharge  of  such  separate  duties,  shall  give 
a  bond  to  be  approved  by  the  Commissioner  of  Internal  Revenue  for  the 
faithful  discharge  of  his  duties  ui  such  form  and  for  such  amount  as  the 
Commissioner  may  prescribe.    [28  Stat.  L.  567.] 

See  the  note  to  the  preceding  section  63  of  this  Act. 

Sec.  65.  [Transfer  of  gangers.]  That  internal-revenue  gangers  may  be 
assigned  to  duty  at  distilleries,  rectifying  houses,  or  wherever  gauging  is 
required  to  be  done,  and  transferred  from  one  place  of  duty  to  another,  by 
the  Commissioner  of  Internal  Revenue,  in  like  manner  as  storekeepers  and 
storekeepers  and  gangers  are  now  assigned  and  transferred.  [28  Stat.  L. 
567.] 

See  the  note  to  section  63  of  this  Act,  supra,  p.  998. 


[Sec.  1.]  [Compensation  of  gangers  of  fruit  brandy,  and  on  special  dnty 
—  calonlation  of  fees.]  •  •  •  That  gangers  employed  in  gauging  fruit 
brandy,  and  gangers  specially  detailed  for  special  duty  under  the  direction 
of  the  Commissioner  of  Internal  Revenue,  may  be  paid,  at  the  discretion  of 
the  Commissioner  of  Internal  Revenue,  either  by  fees  to  be  determined  by 
the  quantity  gauged,  or  by  a  daily  compensation  not  to  exceed  five  dollars 
per  diem  while  actually  employed;  and  in  calculating  the  daily  compensa- 
tion of  all  gaugers  paid  by  fees,  the  quantity  gauged  for  which  fees  are  paid 
may  be  determined  by  dividing  the  aggregate  gallons  of  spirits  gauged  by 
the  number  of  days  on  which  the  ganger  was  actually  employed  during  the 
month.    [30  Stat.  L.  656.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  7,  1898,  ch.  571,  30  Stat.  L. 
05d. 


[Sec.  1.]  [Transfer  of  deputy  collectors  —  compensation.]  That  the 
Commissioner  of  Internal  Revenue  is  authorized  to  detail  deputy  collectors 
of  internal  revenue  in  one  district  for  special  duty  in  other  districts,  and 
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the  deputy  collectors  so  detailed  shall  be  paid  by  the  collector  of  internal 
revenue  and  disbursing  agent  for  the  district  for  which  they  are  appointed 
and  for  which  the  allowance  for  their  salary  and  expenses  is  made,  the  same 
as  if  all  their  services  had  been  performed  and  expenses  incurred  in  that 
district.    [31  Stat  L,  107,] 

This  and  the  two  paragraphs  of  the  text  following  are  from  the  Legislative,  Execu- 
tive, and  Judicial  Appropriation  Act  of  April  17,  1900,  ch.  192. 

[Compensation  of  agents.]  That  the  compensation  of  the  chief  of  the 
internal-revenue  agents  shall  not  exceed  ten  dollars  per  day,  and  of  the 
other  agents  not  exceeding  seven  dollars  per  day  each ;  and  for  per  diem  in 
lieu  of  subsistence,  when  absent  on  duty  from  their  legal  residence,  said 
agents  shall  receive,  at  a  rate  to  be  fixed  by  the  Secretary  of  the  Treasury, 
not  exceeding  three  dollars  per  day :  [31  Stat.  L.  107.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

This  is  similar  to  the  provision  in  the  Appropriation  Act  of  March  3,  1885,  ch.  343, 
23  Stat.  L.  404,  except  in  the  substitution  of  the  words  '*  when  absent  on  dutv  from 
their  legal  residence  "  for  the  words  of  the  prior  Act,  "  while  traveling  on  duty.^' 

[Transfer  of  gangers,  storekeeper-gangers,  and  storekeepers  —  compen- 
sation.] That  the  Commissioner  of  Internal  Revenue  is  authorized  to  detail 
gangers,  storekeeper-gangers,  and  storekeepers,  appointed  in  one  district, 
for  special  or  regular  duty  in  other  districts,  and  the  accounts  of  gangers, 
storekeeper-gangers,  and  storekeepers,  appointed  in  one  district,  for  special 
or  regular  duty  in  other  districts,  and  the  accounts  of  gangers,  storekeeper- 
gangers,  and  storekeepers  so  detailed  shall  be  adjusted  and  paid  in  the  dis- 
trict where  they  are  appointed  the  same  as  if  assigned  to  regular  duty,  with- 
out regard  to  the  number  of  districts  in  which  they  may  have  been  employed 
in  any  one  month,  the  same  as  if  all  their  services  had  been  performed  and 
expenses  incurred  in  the  district  in  which  appointed,  and  the  order  of  the 
Commissioner  of  Internal  Revenue  transferring  gangers,  storekeeper- 
gangers,  or  storekeepers  to  special  work  shall  be  accepted  by  the  accounting 
o£Scers  of  the  Treasury  Department  as  full  authority  for  proper  expenses 
incurred  by  said  gangers,  storekeeper-gaugers,  or  storekeepers,  while  so 
assigned.    [31  Stat,  L.  107.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  this  page. 


[Sec.  1.]  [Storekeeper-ganger  authorized  —  compensation.]  That  the 
internal-revenue  officer  holding  the  combined  office  of  storekeeper  and 
ganger  shall  hereafter  be  known  and  denominated  as  a  storekeeper-ganger, 
and  when  performing  the  combined  duties  of  storekeeper-ganger,  or  when 
assigned  by  the  Commissioner  of  Internal  Revenue  to  perform  the 
duties  of  a  storekeeper  only  at  any  distillery,  or  at  any  general  or  special 
bonded  warehouse,  he  shall  receive  for  his  services  the  compensation  of 
storekeeper  only;  but  when  assigned  by  the  Commissioner  of  Internal 
Revenue  to  perform  the  duties  of  gauger  only,  under  the  internal-revenue 
laws,  as  provided  by  those  laws,  he  shall  receive  only  the  compensation  for 
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his  services  and  the  traveling  expenses  which  are  allowed  by  law  to  United 
States  gangers.    [32  8iat,  L.  492,] 

This  is  from  the  Act  of  June  28,  1902,  ch.  1312,  entitled  ''An  Act  To  amend  the 
hiternal-revenue  laws  in  regard  to  storekeepers  and  gaugers." 


[Sec.  1.]  [Number  of  agents.]  •  •  •  for  salaries  and  expenses  of 
twenty  additional  internal-revenue  agents  to  be  appointed  and  employed 
by  the  Commissioner  of  Internal  Revenue,  and  these  twenty  agents  to  be  in 
lieu  of  the  agents  provided  for  and  appointed  under  the  provisions  of  sec- 
tions three  and  forty-seven  of  the  Act  of  June  thirteenth,  eighteen  hundred 
and  ninety-eight,  providing  for  war-revenue  expenditures  and  other  pur- 
poses, and  these  to  be  the  only  internal-revenue  agents  employed  in  addition 
to  those  provided  for  in  section  three  thousand  one  hundred  and  fifty-two 
of  the  Revised  Statutes.  The  existing  provisions  of  law  with  regard  to 
internal-revenue  agents  shall  apply  to  the  duties,  compensation,  and 
expenses  of  these  twenty  additional  agents.    [32  Stat.  L.  877.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Feb.  26, 
1903,  ch.   755. 

See  the  notes  to  B.  S.  sec.  3152,  supra,  p.  984. 


[Sec.  1.]  [Number  of  agents.]  •  •  •  For  continuing  the  additional 
clerks  and  other  employees  in  the  office  of  the  Commissioner  of  Internal 
Revenue,  for  salaries  and  expenses  of  increased  force  of  deputy  collectors, 
for  continuing  salaries  and  expenses  of  twenty  additional  internal-revenue 
agents  appointed  and  employed  by  the  Commissioner  of  Internal  Revenue, 
the  employment  of  this  force  being  made  necessary  by  the  increased  collec- 
tions of  internal  revenue.  The  existing  provisions  of  law  with  regard  to 
internal-revenue  agents  shall  apply  to  the  duties,  compensation,  and 
expenses  of  these  twenty  additional  agents.    [33  Stat.  L,  106.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March 
18,  1904,  ch.  716. 

See  the  preceding  paragraph  of  the  text  and  the  notes  to  R.  S.  sec.  3152,  supra,  p.  984. 


[Sec.  1.]  [Internal  revenue  agents — per  diem.]  •  •  •  That  inter- 
nal-revenue agents  assigned  to  the  duty  of  examining  the  accounts  of  col- 
lectors of  internal  revenue  shall  receive  for  per  diein  in  lieu  of  subsistence, 
when  absent  from  their  legal  residences  on  duty,  a  sum,  to  be  fixed  by  the 
Commissioner  of  Internal  Revenue,  approved  by  the  Secretary  of  the  Treas- 
ury, not  to  exceed  four  dollars,  for  fiscal  years  as  follows :   [34  Stat.  L.  638.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  June  30,  1906,  ch.  3912. 

Similar  provisions  have  appeared  in  the  Appropriation  Acts  for  preceding  yeara. 
The  Act  of  March  4,  1915,  ch.  141,  38  Stat.  L.  1017,  provided  for  ".salaries  and  expenses 
of  forty  revenue  agents  provided  for  by  law,  including  per  diem  not  to  exceed  $4,  in 
Ilea  of  subsistence." 
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An  Act  Oranting  cumnlative  annual  leave  of  absence  to  storekeepers, 
gangers,  and  storekeeper-gangers,  with  pay. 

[Aci  of  June  23, 1910,  ch.  35€,  36  Stat  L.  592.] 

[Storekeepers,  etc. —  cmnulative  leave  of  absence  allowed  —  computa- 
tion—  regulations.]  That  storekeepers,  gangers,  and  storekeeper-gangers 
shall  be,  and  are  hereby,  granted  a  cumulative  annual  leave  of  absence,  with 
pay,  not  to  exceed  in  the  aggregate  fifteen  days  for  any  one  year :  Provided, 
That  said  leave  of  absence  is  so  computed  as  not  to  exceed  one  and  one- 
quarter  days  for  each  twenty-six  days  said  storekeepers,  gangers,  and  store- 
keeper-gangers are  actually  assigned  to  duty :  Provided  further,  That  such 
leave  shall  be  operative  under  such  rules  and  regulations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  prescribe.    [36  Stat.  L.  592.] 


[Seo.  1.}  [Number  of  districts  and  collectors.]  *  *  *  On  and  after 
October  first,  nineteen  hundred  and  fourteen,  the  whole  number  of  collection 
districts  for  the  collection  of  internal  revenue  and  the  whole  number  of 
collectors  of  internal  revenue  shall  not  exceed  sixty-four.    [38  Stat.  L.  475.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 

Provisions  relating  to  collection  districts  were  made  by  R.  S.  sec.  3141,  aupra,  p.  979. 
See  the  note  to  said  section. 


m.  OF  ASSESSMENTS  AND  COLLECTIONS 

Sec.  3172.  [Canvass  of  districts  for  objects  of  taxation.]  That  every 
collector  shall,  from  time  to  time,-  cause  his  deputies  to  proceed  through 
every  part  of  his  district  and  inquire  after  and  concerning  all  persons 
therein  who  are  liable  to  pay  any  internal  revenue  tax,  and  all  persons  own- 
ing or  having  the  care  and  management  of  any  objects  liable  to  pay  any 
tax,  and  to  make  a  list  of  such  persons  and  enumerate  said  objects.    [B.  S.] 

The  section  originally  was  as  follows: 

"Sec.  3172.  Every  collector  shall,  from  time  to  time,  cause  his  deputies  to  proceed 
through  every  part  of  his  district  and  inquire  after  and  concerning  all  persons  therein 
who  are  liable  to  pay  a  special  tax,  and  all  persons  owning  or  having  the  care  and 
management  of  any  objects  liable  to  pay  any  tax,  and  to  make  a  list  of  such  persons 
and  enumerate  said  objects."  Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  225;  Act  of 
March  2,  1867,  ch.  169,  14  Stat.  L.  471;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401. 

This  section  was  amended  to  read  as  given  in  the  text  bv  the  Revenue  Act  of  Aug. 
27,  1894,  ch.  349,  $  34,  28  Stat.  L.  558,  and  as  so  amended  was  re-enacted  without 
change  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  {  II,  subsec.  I,  38  Stat.  L. 
178. 

Sections  3172-3231  constitute  chapter  2  of  title  XXXV  of  the  Revised  Statutes, 
entitled  **  Of  Assessments  and  Collections." 

This  section  was  again  amended  by  an  Act  of  Sept.  8,  1916,  S  16.  See  Pamph.  Supp. 
No.  8,  p.  94,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  3173.  [Annnal  returns  of  persons  liable  to  tax.]  It  shall  be  the 
duty  of  any  person,  partnership,  firm,  association,  or  corporation,  made 
liable  to  any  duty,  special  tax,  or  other  tax  imposed  by  law,  when  not  other- 
wise provided  for,  in  case  of  a  special  tax,  on  or  before  the  thirty-first  day 
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of  July  in  each  year,  in  ease  of  income  tax  on  or  before  the  first  day  of 
March  in  each  year,  apd  in  other  cases  before  the  day  on  which  the  taxes 
accrue,  to  make  a  list  or  return,  verified  by  oath  or  affirmation,  to  the  col- 
lector or  a  deputy  collector  of  the  district  where  located,  of  the  articles  or 
objects,  including  the  amount  of  annual  income  charged  with  a  duty  or 
tax,  the  quantity  of  goods,  wares,  and  merchandise  made  or  sold  and 
charged  with  a  tax,  the  several  rates  and  aggregate  amount,  according  to  the 
forms  and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  for  which  such 
person,  partnership,  firm,  association,  or  corporation  is  liable :  Provided, 
That  if  any  person  liable  to  pay  any  duty  or  tax,  or  owning,  possessing,  or 
having  the  care  or  management  of  property,  goods,  wares,  and  merchandise, 
articles  or  objects  liable  to  pay  any  duty,  tax,  or  license,  shall  fail  to  make 
and  exhibit  a  list  or  return  required  by  law,  but  shall  consent  to  disclose 
the  particulars  of  any  and  all  of  the  property,  goods,  wares,  and  merchan- 
dise, articles,  and  objectis  liable  to  pay  any  duty  or  tax,  or  any  business  or 
occupation  liable  to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it  shall 
be  the  duty  of  the  collector  or  deputy  collector  to  make  such  list  or  return, 
which,  being  distinctly  read,  consented  to,  and  signed  and  verified  by  oath 
or  affirmation  by  the  person  so  owning,  possessing,  or  having  the  care  and 
management  as  aforesaid,  may  be  received  as  the  list  of  such  person :  Pro- 
vided further,  That  in  case  no  annual  list  or  return  has  been  rendered  by 
such  person  to  the  collector  or  deputy  collector  as  required  by  law,  and  the 
person  shall  be  absent  from  his  or  her  residence  or  place  of  business  at  the 
time  the  collector  or  a  deputy  collector  shall  call  for  the  annual  list  or 
return,  it  shall  be  the  duty  of  such  collector  or  deputy  collector  to  leave 
at  such  place  of  residence  or  business,  with  some  one  of  suitable  age  and 
discretion,  if  such  be  present,  otherwise  to  deposit  in  the  nearest  post  office, 
a  note  or  memorandum  addressed  to  such  person,  requiring  him  or  her  to 
render  to  such  collector  or  deputy  collector  the  list  or  return  required  by 
law  within  ten  days  from  the  date  of  such  note  or  memorandum,  verified  by 
oath  or  affirmation.  And  if  any  person,  on  being  notified  or  required  as 
afOTCsaid,  shall  refuse  or  neglect  to  render  such  list  or  return  within  the 
time  required  as  aforesaid,  or  whenever  any  person  who  is  required  to 
deliver  a  monthly  or  other  return  of  objects  subject  to  tax  fails  to  do  so 
at  the  time  required,  or  delivers  any  return  which,  in  the  opinion  of  the 
collector,  is  false  or  fraudulent,  or  contains  any  undervaluation  or  under- 
statement, it  shall  be  lawful  for  the  collector  to  summon  such  person,  or 
any  other  person  having  possession,  custody,  or  care  of  books  of  account 
containing  entries  relating  to  the  business  of  such  person,  or  any  other 
person  he  may  deem  proper,  to  appear  before  him  and  produce  such  books, 
at  a  time  and  place  named  in  the  summons,  and  to  give  testimony  or  answer 
interrogatories,  under  oath,  respecting  any  objects  liable  to  tax  or  the 
returns  thereof.  The  collector  may  summon  any  person  residing  or  found 
within  the  State  in  which  his  district  lies;  and  when  the  person  intended 
to  be  summoned  does  not  reside  and  can  not  be  found  within  such  State,  he 
may  enter  any  collection  district  where  such  person  may  be  found  and 
there  make  the  examination  herein -authorized.  And  to  this  end  he  may 
there  exercise  all  the  authority  which  he  might  lawfully  exercise  in  the 
district  for  which  he  was  commissioned.  [JB.  8.] 
This  section  origuially  read  as  follows: 
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"  Sec.  3173.  It  shall  be  the  duty  ol  any  peraon,  partnership,  firm,  association,  or  cor^ 
poration,  made  liable  to  any  duty,  special  tax,  stamp,  or  tax  imposed  by  law,  when  not 
otherwise  provided  for,  on  or  before  the  first  Monday  of  March  in  each  year,  and  in  other 
cases  before  the  day  of  levy,  to  make  a  list  or  return,  verified  by  oath  or  affirmation,  to 
the  deputy  collector  of  the  district  where  located,  of  the  articles  or  objects  charged  with 
a  special  duty  or  tax,  the  quajatity  of  goods,  wares,  and  merchandise  made  or  sold,  and 
charged  with  a  specific  or  ad  valorem  duty  or  tax,  the  several  rates  and  aggregate 
amount,  according  to  the  forms  and  regulations  to  be  prescribed  by  the  Ck)mmi8sioner 
of  Internal  Revenue,  under  the  direction  of  the  Secretary  of  the  Treasury,  for  which 
such  person,  partnership,  firm,  association,  or  corporation  is  liable:  Provided,  That 
if  any  person  liable  to  pay  any  duty  or  tax,  or  owning,  possessing,  or  having  the  care 
or  management  of  property,  goods,  wares,  and  merchandise,  articles  or  objects  liable 
to  pay  any  duty,  tax,  or  license,  shall  fail  to  make  and  exhibit  a  list  or  return 
required  by  law,  but  shall  consent  to  disclose  the  particulars  of  any  and  all  the 
property,  goods,  wares,  and  merchandise,  articles  and  objects  liable  to  pay  any  duty 
or  tax,  or  any  business  or  occupation  liable  to  pay  any  special  tax  as  aforesaid,  then, 
and  in  that  case,  it  shall  be  tne  duty  of  the  deputy  collector  to  make  such  list  or 
return,  which,  being  distinctly  read,  consented  to,  and  signed  and  verified  by  oath  or 
affirmation  by  the  person  so  owning,  possessing,  or  having  the  care  and  mans^ement 
as  aforesaid,  may  be  received  as  the  list  of  such  person:  Provided  further.  That  in 
case  any  person  shall  be  absent  from  his  or  her  residence  or  place  of  business  at  the 
time  a  deputy  collector  shall  call  for  the  annual  list  or  return,  and  no  annual  list  or 
return  has  been  rendered  by  such  person  to  the  deputy  collector  as  required  by  law, 
it  shall  be  the  duty  of  such  deputy  collector  to  leave  at  such  place  of  residence  or  busi- 
ness, with  some  one  of  suitable  age  and  discretion,  if  such  be  present,  otherwise  to 
deposit  in  the  nearest  post-office,  a  note  or  memorandum,  addressed  to  such  person, 
requiring  him  or  her  to  render  to  such  deputy  collector  the  list  or  return  required  by 
law  within  ten  days  from  the  date  of  such  note  or  memorandum,  verified  by  oath  or 
affirmation.  And  if  any  person  on  being  notified  or  required  as  aforesaid  shall  refuse 
or  neglect  to  render  such  list  or  return  within  the  time  required  as  aforesaid,  or  when- 
ever any  person  who  is  required  to  deliver  a  monthly  or  other  return  of  objects  subject 
to  tax  fails  to  do  so  at  the  time  required,  or  delivers  any  return  which,  in  the  opinion 
of  the  collector,  is  false  or  fraudulent  or  contains  any  undervaluation  or  under- 
statement, it  shall  be  lawful  for  the  collector  to  summon  such  person  or  any  other  per- 
son, having  possession,  custody,  or  care  of  books  of  account  containing  entries  relating  to 
the  business  of  such  person,  or  any  other  person  he  may  deem  proper,  to  appear  before 
him  and  produce  such  books,  at  a  time  and  place  named  in  the  summons,  and  to  give 
testimony  or  answer  interrogatories,  under  oath,  respecting  any  objects  liable  to  tax 
or  the  returns  thereof.  The  collector  may  summon  any  person  residing  or  found  within 
the  State  in  which  his  district  lies;  and  when  the  person  intended  to  be  summoned 
does  not  reside  and  cannot  be  found  within  such  State,  he  may  enter  any  collection- 
district  where  such  person  may  be  found,  and  there  make  the  examination  herein 
authorized.  And  to  this  end  he  may  there  exercise  all  the  authority  which  he  might 
lawfully  exercise  in  the  district  for  which  he  was  commissioned."  Act  of  June  30, 
1864,  ch.  173,  13  Stat.  L.  225,  226;  Act  of  July  3,  1866,  ch.  184,  14  Stat.  L.  101;  Act 
of  March  2,  1867,  ch.  169,  14  Stat.  L.  471;  Act  of  Deo.  24,  1872,  ch.  13,  17  StaL  U 
401. 

It  was  amended  by  Act  of  March  1,  1879,  ch.  125,  §  3,  20  Stat.  L.  330,  by  channng 
the  introductory  clauses  so  that  it  read  down  to  the  words  "  oath  or  affirmation'^  a& 
follows : 

"  Sec.  3173.  It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  or  cor- 
poration, made  liable  to  any  duty,  special  tax,  stamp,  or  tax  imposed  by  law,  when  not 
otherwise  provided  for,  in  case  of  a  special  tax,  on  or  before  the  thirteenth  day  of 
April  in  each  year,  and  in  other  cases  before  the  day  on  which  the  taxes  accrue,  to 
make  a  list  or  return,  verified  ty." 

It  was  again  amended  by  the  Revenue  Act  of  Aug.  27,  1894,  ch.  349,  {  34,  28  Stat. 
L.  558,  and  as  so  amended  it  was  re-enacted  by  the  Underwood  Tariff  Act  of  Oct  3, 
1913,  ch.'l6,  S  n,  subsec.  I,  in  the  same  words  as  the  said  Act  of  Aug.  27,  1894,  ch.  349, 
S  34,  except  that  the  words  "  first  Monday  of  March  in  each  year ''  were  changed  to 
**  first  day  of  March  in  each  year,"  making  the  section  to  read  as  given  in  the  text. 

This  section  was  again  amended  by  the  Act  of  Sept.  8,  1916,  §  16.  See  Pamph.  Supp. 
No.  8,  p.  94,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

This  section  does  not  apply  to  all  ob-  a  stamp  affixed  to  the  taxable  article." 

jects  of  internal  revenue  taxation.     "The  In  re  Kinney,   (1900)    102  Fed.  468. 
statutes  of  the  United  States  disclose  at  "When    not    otherwise    provided    for" 

least  two  distinct  methods  of  taxation, —  was  held,  under  section  11  of  the  Act  of 

one  requires  a  return  containing  a  list  of  June  30,  1864,  to  apply  to  the  cases  of 

objects  liable  to  tax,  upon  which  return  manufacturers  from  whom  more  frequent 

an    assessment    is    made,    and    the    other  returns  were  required,  as  provided  for  in 

method  requires  that  the  tax  be  paid  by  subsequent  sections,  and  applied  to  manu* 
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facturers  of  tobacco.     U.  S.  v.  McGinnis,  viding  for  its  analysis,  and  fixing  punish- 

(1806)     1    Abb.    120,    26    Fed.    Cas.    No.  ments  for  violation  of  its  provisions,  ex- 

15,678.  dudes  an  inference  that  the  provisions  of 

Production  of  books. —  The  taxpayer's  this  section  apply  to  it.  In  re  Keams, 
own  books  are  the  only  oniBS  the  officer  (1894)  64  Fed.  481.  See  also  In  re  Kin- 
has  authority  to  call  for,  and  it  was  held,  ney,  (1900)  102  Fed.  468,  in  which  the 
under  the  Act  of  1866,  amending  section  court  said  that  powers  such  as  are  con- 
14  of  that  of  1864,  that  the  production  ferred  by  this  section  are  not  to  be  ex- 
of  the  books  of  a  corporation  for  the  tended  by  analogy,  and  must  be  strictly 
purpose  of  ascertaining  the  income  of  limited  within  the  express  terms  of  the 
shareholders  could  not  be  compelled.     In  statutes. 

re  Chadwick,  (1870)  1  Lowell  439,  6  Fed.  The  income  tax  provisions  of  the  Act 

Cas.  No.  2,570.  of  1894,  sections  27  to  37  of  that  Act,  were 

Oleomargarine  Act. —  The  enactment  of  held  to  be  unconstitutional  and  void,  as 

a  statute  which  is  not  a  supplement  or  levying    a    direct    tax,    not    apportioned 

amendment  to  other  revenue  legislation,  among  the  several  states  as  required  by 

but   is   a   distinct   and    independent   one,  the  Constitution,  art.   1,   S   2,  cl.  3,  and 

creating   a    complete    and    comprehensive  §  9,  cl.  4.    Pollock  v.  Farmers'  Loan,  etc., 

system  in  itself,  and,  by  its  various  sec-  Co.,  (1895)    157  U.  S.  429.  15  S.  Ct.  673, 

tions;   regulating  the   taxation,  manufac-  39  U.  S.   (L.  ed.)   759,   (1895)    158  U.  S. 

turing,  selling  at  wholesale  and  retail,  the  601,  16  S.  Ct.  912,  39  U.  S.  (L.  ed.)  1108. 
import  and  export  of  oleomargarine,  pro- 

Sec.  3174.  [Summons,  iorm  and  manner  of  servioe  of.]  Such  sum- 
mons shall  in  all  cases  be  served  by  a  deputy  collector  of  the  district  where 
the  person  to  whom  it  is  directed  may  be  found,  by  an  attested  copy  deliv- 
ered to  such  person  in  hand,  or  left  at  his  last  and  usual  place  of  abode, 
allowing  such  person  one  day  for  each  twenty-five  miles  he  may  be  required 
to  travel,  computed  from  the  pla*ce  of  service  to  the  place  of  examination ; 
and  the  certificate  of  service  signed  by  such  deputy  shall  be  evidence  of  the 
facts  it  states  on  the  hearing  of  an  application  for  an  attachment.  When 
the  summons  requires  the  production  of  books,  it  shall  be  sufficient  if  such 
books  are  described  with  reasonable  certainty.     [B.  8.] 

Act  of  June  80,  1864,  ch.  173,  18  Stat.  L.  226;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  101;  Act  of  Dec.  24,  1872,  ch.   13,  17  Stat.  L.  401. 

Books   described   with   reasonable   cer-      the  books  with  reasonable  certainty.    In  re 
tainty.— In  this  case  the  court  held  that      Becker,  (1876)  3  Fed.  Cas.  No.  1,208, 
the  summons,  set  out  in  full,  described 

Seo.  3175.  [Failure  to  obey  summons,  proceedings  on.]  Whenever  any 
person  summoned  under  the  two  preceding  sections  neglects  or  refuses  to 
obey  such  summons,  or  to  give  testimony,  or  to  answer  interrogatories  as 
required,  the  collectors  may  apply  to  the  judge  of  the  district  court  or  to 
a  commissioner  of  the  circuit  court  of  the  United  States  for  the  district 
within  which  the  person  so  summoned  resides  for  an  attachment  against 
him  as  for  a  contempt.  It  shall  be  the  duty  of  the  judge  or  commissioner 
to  hear  the  application,  and,  if  satisfactory  proof  is  made,  to  issue  an 
attachment,  directed  to  some  proper  oflBcer,  for  the  arrest  of  such  person, 
and  upon  his  being  brought  before  him  to  proceed  to  a  hearing  of  the  case ; 
and  upon  such  hearing  the  judge  or  commissioner  shall  have  power  to 
make  such  order  as  he  shall  deem  proper  not  inconsistent  with  existing 
laws  for  the  punishment  of  contempts,  to  enforce  obedience  to  the  require- 
ments of  the  summons  and  to  punish  such  person  for  his  default  or 
disobedience.    [B.  8.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  226;  Act  of  July  13,  1866,  ch.  184,  14  Stat. 
L.  101;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401. 

By  the  Act  of  May  28,  1896,  ch.  252,  §  19,  29  Stat.  L.  184,  as  amended  by  the  Act 
of  March  2,  1901,  ch.  814,  31   Stat.  L.  956,  the  office  of  Circuit  Court  CommisHioner 
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was  abolished  and  that  of  United  States  Commissioner  created  in  lieu  thereof.     See 
Judicial  Opfickbs. 

By  the  Judicial  Code  of  March  4,  1911,  ch.  13,  §§  289-291,  the  Circuit  Courts  were 
abolished  and  their  powers  and  duties  conferred  on  tiie  District  Courts.    See  Judiciabt. 


Assessors.—  By  the  Act  of  Dec.  24, 1872, 
the  office  of  assessor  was  abolished,  and 
its  duties  were  transferred  to  and  im- 
posed upon  collectors,  which  accounts  for 
some  of  the  early  cases  in  the  following 
notes  referring  to  assessors. 

Constitutionality. —  If  this  section  au- 
thorizes a  judge  or  commissioner  to  arrest 
and  punish  for  a  contempt  of  the  order  of 
a  collector  of  internal  revenue,  it  is  un- 
constitutional and  void.  In  re  Kinney, 
(1900)  102  Fed.  468.  See  In  fw  Phillips, 
(1869)    19  Fed.  Cas.  No.  11,097. 

The  objection  that  no  right  or  power  is, 
or  can  be,  vested  in  an  officer  to  punish, 
inasmuch  as  he  cannot  act  judicially, 
cannot  arise  under  this  section,  for  by 
its  terms  full  hearing  is  to  be  had  judi- 
cially before  punishment  can  be  imposed. 
If  the  court  ascertains  on  hearing  that  any 
one  has  disobeyed  the  legal  summons,  it 
can  order  him  to  appear,  produce  his 
books,  etc.;  disobedience  to  which  order 
of  the  court  would  brin^  the  offender 
within  the  doctrine  prescribed  as  to  con- 
tempts. In  re  Becker,  (1875)  8  Fed.  Cas. 
No.  1,208. 

Self-incriminating  eyidenoe. —  R.  S.  sec. 
860  (since  repealed  by  the  Act  of  May  7, 
1910,  ch.  216,  see  title  Evidence),  pro- 
hilHted  the  use  of  pleadings  and  dis- 
closures in  criminal  proceedings,  never- 
theless interrogatories,  appertaining  to 
the  regular  and  legitimate  exercise  of  the 
jurisdiction  and  authority  conferred  upon 
the  assessor  were  not  open  to  the  objec- 
tion that  the  answers,  if  given,  would 
subject  the  witness  to  a  criminal  prose- 
cution. In  re  Strouse,  (1871)  1  Sawy. 
605,  23  Fed.  Cas.  No.  13,548. 

A  summons  to  produce  books  and  ap- 
pear before  an  officer  to  testify,  in  pur- 
suance of  the  provisions  of  this  and  the 
preceding  sections,  is  not  a  criminal  but 
a  civil  proceeding,  and  does  not  violate 
the  constitutional  provision  that  no  man 
can  be  compeUed  to  foe  a  witness  against 
himself  in  a  criminal  case,  nor  that  which 
forbids  unreasonable  searches  and  seiz- 
ures. In  re  Strouse,  (1871)  1  Sawy.  605, 
23  Fed.  Cas.  No.  13,548. 

Production  of   books. —  The   statute   is 


not  complied  with  by  a  mere  appearance 
and  production  of  the  books  called  for, 
but  tne  entries  relating  to  the  trade  or 
business  of  the  respondent  must  be  ex- 
hibited and  proper  questions  concerning 
them  answered.  In  re  Strouse,  (1871)  1 
Sawy.  605,  23  Fed.  Caa.  No.  13,648. 

Books  must  be  produced  by  the  tax- 
payer, but  he  is  not  at  once  obliged  to 
submit  them  to  the  inspection  of  the  as- 
sessor or  of  any  other  person.  If  he  says 
there  are  such  entries  as  the  summons 
specifies,  but  that  he  cannot  exhibit  them 
without  criminating  himself,  or  furnish- 
ing a  link  in  a  chain  of  evidence  which 
might  criminate  him,  he  is  protected  from 
exhibiting  such  entries.  And  he  is  pro- 
tected in  like  manner  from  giving  testi- 
mony, in  reply  to  any  particular  question 
put  to  him.  Matter  of  Lippman,  (1868) 
3  Ben.  95,  15  Fed.  Cas.  No.  8,382.  See 
U.  S.  V,  Hughes,  (1875)  12  Blatchf.  553, 
26  Fed.  Cas.  No.  16,417. 

Practice. — ^A  rule  to  show  cause  is  the 
proper  practice  under  this  statute,  rather 
than  a  hearing  ex  parte  of  an  application 
for'  an  attachment.  In  re  Chadwick, 
(1870)  1  Lowell  439,  6  Fed.  Caa.  No. 
2,570. 

An  amendment  to  a  petition  for  an  at- 
tachment may  be  allowed.  In  re  Chad- 
wick, (1870)  1  Lowell  439,  5  Fed.  Caa. 
No.  2,570. 

Defective  summona. — A  summons  is  open 
to  objection  because  of  its  omission  to 
specify  the  case  or  subject  matter  with 
respect  to  which  the  testimony  is  re- 
quired. But  such  an  objection  cannot 
prevail,  upon  the  hearing  on  attachment, 
when  the  respondent  appeared  in  obedi- 
ence to  the  summons  and  the  subject 
matter  of  the  inquiry  was  made  known 
to  him,  and  he  refused  to  answer  for 
other  reasons.  In  w  Phillips,  (1869)  19 
Fed.  Cas.  No.  11,097. 

The  re-ezamination  of  an  assessment  by 
an  assessor  was  held  to  be  unauthorized, 
under  section  14  of  the  Act  of  June  30, 
1864,  after  the  annual  list  containing  the 
assessment  had  been  transmitted  to  the 
collector.  In  re  Brown,  (1866)  4  Fed. 
Cas.  No.  1,977. 


Sec.  3176.  [Failure  to  make  return  —  return  by  officer— penalty.] 

When  any  person,  corporation,  company,  or  association  refuses  or  neglects 
to  render  any  return  or  list  required  by  law,  or  renders  a  false  or  fraudu- 
lent return  or  list,  the  collector  or  any  deputy  collector  shall  make,  accord- 
ing to  the  best  information  which  he  can  obtain,  including  that  derived 
from  the  evidence  elicited  by  the  examination  of  the  collector,  and  on  his 
own  view  and  information,  such  list  or  return,  according  to  the  form  pre- 
scribed, of  the  income,  property,  and  objects  liable  to  tax  owned  or  possessed* 
or  under  the  care  or  management  of  such  person  or  corporation,  company 
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or  association,  and  the  Commissioner  of  Internal  Revenue  shall  assess  all 
taxes  not  paid  by  stamps,  including  the  amount,  if  any,  due  for  special  tax, 
income  or  other  tax,  and  in  case  of  any  return  of  a  false  or  fraudulent 
list  or  valuation  intentionally  he  shall  add  100  per  centum  to  such  tax; 
and  in  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or  absence,  to 
make  a  list  or  return,  or  to  verify  the  same  as  aforesaid,  he  shall  add  50 
per  centum  to  such  tax.  In  case  of  neglect  occasioned  by  sickness  or  absence 
as  aforesaid  the  collector  may  allow  snch  further  time  for  making  and 
delivering  such  list  or  return  as  he  may  deem  necessary,  not  exceeding 
thirty  days.  The  amount  so  added  to  the  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  as  the  tax  unless  the  neglect  or  falsity  is 
discovered  after  the  tax  has  been  paid,  in  which  case  the  amount  so  added 
shall  be  collected  in  the  same  manner  as  the  tax ;  and  the  list  or  return  so 
made  and  subscribed  by  such  collector  or  deputy  collector  shall  be  held 
©rima  facie  good  and  sufficient  for  all  legal  purposes.    [B.  S.] 

The  section  was  originaUy  as  foUows: 

"  Sec.  3176.  The  cofiector  or  any  deputy  collector  in  every  district  shall  enter  into 
and  upon  the  premiBes,  if  it  be  necessary,  of  every  person  therein  who  has  taxable 
property  and  who  refuses  or  neclects  to  render  any  return  or  Ust  required  by  law,  or 
who  renders  a  false  or  fraudulent  return  or  list,  and  maice,  according  to  the  best 
information  which  he  can  obtain,  including  that  derived  from  the  evidence  elicited  by 
the  examination  of  the  collector,  and  on  his  own  view  and  information,  such  list  of 
return,  according  to  the  form  prescribed,  of  the  objects  liable  to  tax,  owned  or  pos- 
sessed or  under  the  care  or  management  of  such  p^son,  and  the  Commissioner  of 
Internal  Revenue  shall  assess  the  tax  thereon,  including  the  amount,  if  any,  due  for 
special  tax,  and  in  case  of  any  return  of  a  false  or  fraudulent  list  or  vaJuation,  he 
shall  add  one  hundred  per  centum  to  such  tax;  and  in  case  of  a  refusal  or  neglect, 
except  in  cases  of  sickness  or  absence,  to  make  a  list  or  return,  or  to  verify  the  same 
as  aioresaid,  he  shall  add  fifty  per  centum  to  such  tax.  In  case  of  neglect  occasioned 
by  sickness  or  absence  as  aforesaid,  the  collector  may  allow  such  further  time  for 
making  and  delivering  such  list  or  return  as  he  may  deem  necessary,  not  exceeding 
thirty  days.  The  amount  so  added  to  the  tax  shall,  in  all  cases,  be  collected  at  thtt 
same  time  and  in  the  same  manner  as  the  tax;  and  the  list  or  return  so  made  and 
subscribed  by  such  collector  or  deputy  coUector  shall  be  held  good  and  sufficient  for 
all  legal  purposes."  Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  226;  Act  of  July  18, 
1866,  ch.  184,  14  Stat.  L.  101 ;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  402. 

It  was  amended  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  331,  which  provided  as 
follows : 

*'That  section  thirty-one  hundred  and  seventy-six  be  amended  by  striking  out  the 
words  *  in  all  cases '  in  the  nineteenth  line,  and  inserting,  after  the  word  *  tax '  in  the 
twentieth  line,  the  words  '  unless  the  neglect  or  falsity  is  discovered  after  the  tax  has 
been  paid,  in  which  case  the  amount  so  added  shall  be  collected  in  the  same  manner  as 
the  tax.' " 

This  section  was  again  i^mended  by  the  Revenue  Act  of  Auff.  27,  1894,  ch.  349,  §  34, 
28  Stat.  L.  559.  As  so  amended  it  was  re-enacted  by  the  Under.wood  Tariff  Act  of 
Oct.  3,  1913,  ch.  16,  S  II,  subsec.  I,  38  Stat.  L.  179,  the  only  change  being  the  substi- 
tution of  the  figures  "  100  "  and  "  50  "  before  the  words  "  per  centum,"  in  lieu  of  the 
words  "  one  hundred  "  and  "  fifty,"  which  had  formerly  appeared. 

This  section  was  again  amended  by  the  Act  of  Sept.  8,  1916,  {  16.  See  the  Pamph. 
Supp.  No.  8,  p.  96,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat.  Ann. 

The  statute  is  not  unconstitutional  in  Evans,  (1872)  9  Phila.  (Pa.)  364,  7  Fed. 

so  far  as  it  imposes  a  penalty  for  a  false  Cas.  No.  3,969.. 

or  fraudulent  return.    It  does  not  invest  That  the  return  should  be  wilfuUy  false 

the  officer  with  power  to  sentence  anybody,  is  not  a  prerequisite  to  the  addition  of 

nor  even  allow  him  any  discretion  as  to  the  penalty.     ^^If  the  return  is  not   in 

the  penal  increase  of  the  tax,  but  author-  fact  true,  the  commissioner  is  authorized 

izes  nim  to  inquire  whether  the  return  is  to  affix  the  penalty."    German  Sav.  Bank 

false  or   fraudulent,  and   if  he   so   finds,  v.  Archbold,    (1878)    16   Blatchf.   398,   10 

requires  him  to  add  the  one  hundred  per  Fed.  Cas.  No.  5,364,  reversed  on  another 

cent,   to  the  tax.     "This  is  not  confer-  point    (1881)    104   U.   S.    708,   26  U.   S. 

ring  judicial  power  upon  him,  within  the  (L.  ed.)   901. 

meaning   of  the   Constitution."     DoU   v.  The  penalty  of  fifty  per  cent,  of  the  tax 
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for  refusal  or  neglect  to  make  a  list  or 
return  was  held,  under  section  14  of  the 
Act  of  1884,  as  amended  by  the  Act  of 
July  13,  1866,  to  relate  to  the  annual  and 
monthly  lists  and  returns  to  be  made  by 
parties  taxable  under  the  law,  and  not  to 
the  penalty  for  failing  to  return  and  give 
notice  of  a  succession  tax,  which  was  pro- 


vided for  in  a  distinct  section,  to  wK, 
section  148  of  the  Act  of  1864,  as  amended 
by  the  Act  of  1866.  Wright  v.  Blakesiee^ 
(1879)  101  U.  S.  174,  25  U.  S.  (L.  ed.) 
1048. 

The  fifty  per  cent,  to  be  added  to  the 
tax,  under  this  section,  is  a  penalty  and 
not  a  Ux.     (1882)   17  Op.  Atty.-Qen.  433. 


Sec.  3177.  [Officers  may  enter  premises  where  taxable  articles  are 
kept.]  Any  collector,  deputy  collector,  or  inspector  may  enter,  in  the  day- 
time, any  building  or  place  where  any  articles  or  objects  subject  to  tax  are 
made,  produced,  or  kept,  within  his  district,  so  far  as  it  may  be  necessary, 
for  the  purpose  of  examining  said  articles  or  objects.  And  any  owner  of 
such  building  or  place,  or  person  having  the  agency  or  superintendence  of 
the  same,  who  refuses  to  admit  such  officer,  or  to  suffer  him  to  examine  such 
article  or  articles,  shall,  for  every  such  refusal,  forfeit  five  hundred  dollars. 
And  when  such  premises  are  open  at  night,  such  officers  may  enter  them 
while  so  open,  in  the  performance  of  their  official  duties.  And  if  any  person 
shall  forcibly  obstruct  or  hinder  any  collector,  deputy  collector,  or  inspector, 
in  the  execution  of  any  power  and  authority  vested  in  him  by  law,  or  shall 
forcibly  rescue  or  cause  to  be  rescued  any  property,  articles,  or  objects 
after  the  same  shall  have  been  seized  by  him,  or  shall  attempt  or  endeavor 
so  to  do,  the  person  so  offending,  excepting  in  cases  otherwise  provided  for, 
shall,  for  every  such  offense,  forfeit  and  pay  the  sum  of  five  hundred 
dollars,  or  double  the  value  of  the  property  so  rescued,  or  be  imprisoned  for 
a  term  not  exceeding  two  years,  at  the  discretion  of  the  court.    [R,  8.] 

Act  of  June  30,  1864,  ch.  173;  13  SUt.  L.  238. 

The  provisionB  of  this  section  were  extended  to  internal  revenue  agents  by  R.  S.  see. 
8152,  given  as  amended  supra,  p.  984. 


National  banks. — ^Visitorial  powers  over 
national  banks  are  not  conferred  upon  in- 
ternal revenue  officers  by  this  section. 
U.  S.  V.  Parkhill,  (1876)  2  W.  N.  C. 
(Pa.)   604,  note,  27  Fed,  Cas.  No.  15,994. 

But  see  U.  S.  v.  Rhawn,  (1875)  11 
Phila.  (Pa.)  621,  27  Fed.  Cas.  No.  16,150, 
in  which  the  court  said  that  the  examina- 
tion of  checks  subject  to  tax,  to  ascertain 
whether  they  were  unstamped,  is  not  the 
exercise  of  a  visitorial  power  under  the 
statute  relative  to  banks. 

And  see  U.  S.  v.  Mann,  (1877)  95  U.  S. 
580,  24  U.  S.  (L.  ed.)  631,  which  was  an 
action  against  an  officer  of  a  national  bank 
to  recover  a  forfeiture  for  an  alleged  vio- 
lation of  this  section,  the  declaration  in 
which  case  was  held  insufficient. 

A  clerk  to  the  supervisor  is  not  an  offi* 
cer  having  visitorial  powers  under  this 
section.  U.  S.  v,  Rhawn,  (1875)  11  Phila. 
(Pa.)   621,  27  Fed.  Cas.  No.  16,150. 

To  obstruct  or  hinder  an  officer  from 
entering  a  building  where  illicit  spirits 
are  kept  is  a  distinct  and  different  offense 
from  that  of  keeping  or  concealing  them. 
One  who  obstructs  or  hinders  the  officer 
is  clearly  amenable  though  he  owns 
neither  the  building  nor  the  spirita  U.  S. 
V.  Fears,  (1878)  3  Woods  510,  25  Fed. 
Cas.  No.  16,080. 


Sufficiency  of  declaration.—  '<  Strictly 
limited  as  the  right  conferred  is,  it  is  a 
privilege  easily  defined;  and  it  is  equally 
clear  that  the  prohibition  addressed  to  the 
owner  or  person  in  charge  of  the  place  of 
business  is  explicitly  confined  to  the  re- 
fusal to  suffer  the  officer  to  enter  the 
building  where  the  articles  or  objects  sub- 

i'ect  to  taxation  are  made,  produced,  or 
:ept,  for  the  special  purpose  particularly 
set  forth  in  tne  section.^'  This  was  an 
action  against  the  cashier  of  a  bank  for 
refusing  to  suffer  the  collector  to  enter 
the  bank  to  examine  bank  checks  subject 
to  tax  under  R.  S.  sec.  3418  (repealed  by 
Act  of  March  3,  1883,  ch.  121,  sec.  1, 
see  division  XX  of  this  title  in  vol.  4), 
and  the  complaint  w^as  held  insufficient,  in 
not  allying  that  the  bank  checks  were  not 
duly  and  sufficiently  stamped  at  the  time 
they  .were  made,  signed,  and  issued.  U.  S. 
V,  Mann,  (1877)  95  U.  S.  680,  24  U.  S. 
(L.  ed.)  531. 

Indictments. —  An  indictment  for  oh- 
atructing  or  hindering  an  officer  should 
show  the  authority  under  which  the  officer 
is  acting.  Under  this  section  Uie  officer 
may  enter  without  process  any  building 
where  distilled  spirits  subject  to  tax  are 
made,  produced,  or  kept,  so  far  as  it  may 
be  necessary  for  examming  the  same,  and 
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under  R.  S.  eec.  3453  (vol.  4,  div.  XXI  of  S.  Ct.  117,  56  U.  S.  (L.  ed.)  291,  wherein 

this  title)    he  may  also,  without  process,  the  court  said:     "The  cases  of  Craft  f?. 

seize    illicit    distilled     spirits,    but     the  Schafer,    (C.    C.   A.   6th   Cir.    1907)    154 

authority  exists  only  where  the  circum-  Fed.  1002  [183  C.  C.  A.  677];  Tucker  v. 

stances  prescribed  by  these  sections  exist.  Grier,   (C.  C.  A.  8th  Cir.  1908)    160  Fed. 

U.  S.  V.  Fears,   (1878)   3  Woods  610,  25  611    [87  C.  C.  A.  513],  and  Hastings  t?. 

Fed.  Cas.  No.  15,080.  Herold,  (C.  C.  A.  X.  J.  1910)  184  Fed.  759, 

An  indictment  charging  that  defendant  although  not  involving  section  3177,  dis- 

**  did  forcibly  attempt  to  rescue**  certain  close  some  contrariety  of  opinion  in  the 

property  seized  by  a  revenue  collector  is  lower  federal  courts  upon  the  matter  prin- 

insufficient,  although   it  follows  the  Ian-  cipally  discussed  herein,  and  we  deem  it 

guage  of  the  statute ;  such  words  do  not  appropriate  to  observe  that  our  conchxsion 

define  the  offense  with  proper  accuracy  for  has    been    reached    only    after    a   careful 

certainty  of  allegation  in  an  indictment.  consideration  of  those  cases." 

U.  S.  V.  Ford,  (1888)   34  Fed.  26.  In   Kcrcheval  v.   Allen,    (C.   C.   A.  8th 

Collection   of  tax  on  oleomargarine.—  Cir.  1915)  220  Fed.  262,  135  C.  C.  A.  1, 

This  section  is  applicable  to  the  collection  it   was   held  that   the   provisions  of   this 

or  enforcement  of  the  specific  tax  imposed  section  are  general  in  their  nature  and  are 

on  oleomargarine  by  the  Act  of  Aug.  2,  applicable  fi>  the  collection  of  the  special 

1886,  ch.  840  (vol.  4,  div.  X  of  this  title),  taxes  imposed  on  oleomargarine. 
U.  S.  V.  Barnes,   (1912)   222  U.  S.  513,  32 

Sec.  3178.  [Returns  to  show  whether  amounts  are  valued  in  coin  or 
currency.]  All  persons  required  to  make  returns  or  lists  of  objects  charged 
with  an  internal  tax  shall  declare  therein  whether  the  several  rates  and 
amounts  are  stated  according  to  their  values  in  legal-tender  currency  or 
according  to  their  values  in  coined  money;  and  in  case  of  neglect  or  refusal 
so  to  declare  to  the  satisfaction  of  the  collector  receiving  such  returns  or 
lists,  such  officer  shall  make  returns  or  lists  for  such  persons  so  neglecting 
or  refusing,  as  in  cases  of  persons  neglecting  or  refusing  to  make  the  returns: 
or  lists  required  by  law,  and  the  Commissioner  shall  assess  the  tax  thereon, 
and  add  thereto  the  amount  of  penalties  imposed  by  law  in  cases  of  such 
neglect  or  refusal.  And  whenever  the  rates  and  amounts  contained  in  the 
returns  or  lists  are  stated  in  coined  money,  the  collector  receiving  the  same 
shall  reduce  them  to  their  equivalent  in  legal-tender  currency,  according  to 
the  value  of  such  coined  money  in  said  currency  for  the  time  covered  by 
such  returns.     [R,  S.] 

Act  of  March  10,  1866,  ch.  15,  14  Stat.  L.  5;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
401. 

This  section  has  never  been  repealed,  but  it  may  be  regarded  as  practically  obsolete. 

The  value  of  legal  tender  currency,  in  ment  in  an  action  brought  for  its  recovery, 

which  the  tax  on  the  interest  or  bonds  is  U.  S.   v.  Erie  R.  Co.,    (1877)    9  Ben.  67, 

to   be    paid,   should  be   estimated   on    its  25  Fed.  Cas.  No.   15,056,  reversed  on  an- 

value  at  the  date  the  interest  is  pavable,  other  point  (1882)   106  U.  S.  327,  1  S.  Ct. 

ahd  not  at  the  date  of  the  trial  and'judg-  223,  27  U.  S.  (L.  ed.)   151. 

Sec.  3179.  [Making  false  return  or  refusing  to  produce  books  —  pen- 
alty.]   Whenever  any  person  delivers  or  discloses  to  the  collector  or  deputy  ', 
any  false  or  fraudulent  list,  return,  account,  or  statement,  with  intent  to . 
defeat  or  evade  the  valuation,  enumeration,  or  assessment  intended  to  be : 
made,  or,  being:  duly  summoned  to  appear  to  testify,  or  to  appear  and 
produce  such  books  as  aforesaid,  neglects  to  appear  or  to  produce  said  books, . 
he  shall  be  fined  not  exceeding  one  thousand  dollars,  or  be  imprisoned  not. 
exceeding  one  year,  or  both,  at  the  discretion  of  the  court,  with  costs  of 
prosecution.     [R,  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  226. 
3  F.  S.  A.— 33 
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Manufacturers  who  are  not  governed  by  ship  name.  U.  8.  v,  McGinnis,  (1866)  1 
the  provisione  of  R.  S.  sec.  3173,  supra,  p.  Abb.  120,  26  Fed.  Caa.  No.  16,678. 
1002,  by  reason  of  the  provision  therein  Evidence  of  prior  returns. —  On  the  trial 
"  when  not  otherwise  provided  for,"  are  of  an  indictment  for  disclosing  and  deliver- 
not  exempt  from  indictment  under  this  ing  to  an  assistant  assessor  a  false  and 
section.  U.  S.  v,  McGinnis,  (1866)  1  fraudulent  return  of  manufactures,  evi- 
Abb.  120,  26  Fed.  Cas.  No.  16,678.  dence  of  returns  made  by  the  defendant 

Joint  indictment  of  partners. —  Partners  for  other  months  than  that  on  which  the 

in  the  business  of  manufacturing  tobacco  indictment    was    founded    is    competent, 

may  be  jointly  indicted  for  making  a  false  U.  S.  v,  Rumsey,  ( 1867 )  27  Fed.  Caa.  No. 

return  to  the  assessor  when  the  return  is  16,207. 
made  and  signed  by  them  in  their  partner- 

Sec.  3180.  [Taxable  property  owned  by  nonresidents.]  Whenever 
there  are  in  any  district  any  articles  not  owned  or  possessed  by  or  under 
the  care  or  control  of  any  person  within  such  district,  and  liable  to  be 
taxed,  and  of  which  no  list  has  been  transmitted  to  the  collector,  as  required 
by  law,  the  collector  or  one  of  his  deputies  shall  enter  the  premises  where 
such  articles  are  situated  and  shall  take  such  view  thereof  as  may  be  neces- 
sary, and  make  lists  of  the  same,  according  to  the  form  prescribed.  Said 
lists,  being  subscribed  by  such  collector  or  deputy,  shall  be  taken  as  suffi- 
cient lists  of  such  articles  for  all  purposes.    [B.  fif.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  227;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
401. 

Sec.  3181.  [Lists,  when  taken  and  how  denominated.]  The  lists  or 
returns  aforesaid  shall,  where  not  otherwise  specially  provided  for,  be 
taken  with  reference  to  the  day  fixed  for  that  purpose  by  this  Title  as 
aforesaid ;  and  where  duties  accrue  at  other  and  different  times,  the  list  shall 
be  taken  with  reference  to  the  time  when  said  taxes  become  due,  and  shall 
be  denominated  annual,  monthly,  and  special  lists  or  returns.     [B,  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  228. 

The  word  "last,"  in  the  fourth  line  of  this  section,  was  changed  to  "list"  by  the 
Act  of  Feb.  18,  1876,  ch.  80,  18  Stat  L.  319. 

Sec.  3182.  [Commissioner  of  Internal  Bevenne  to  make  assessments  — 
correction  of  incomplete  or  imperfect  lists.]  The  Commissioner  of  Internal 
Revenue  is  hereby  authorized  and  required  to  make  the  inquiries^  determina- 
tions, and  assessments  of  all  taxes  and  penalties  imposed  by  this  Title,  or 
accruing  under  any  former  internal-revenue  act,  where  such  taxes  have  not 
been  duly  paid  by  stamp  at  the  time  and  in  the  manner  provided  by  law, 
and  shall  certify  a  list  of  such  assessments  when  made  to  the  proper  col- 
lectors respectively,  who  shall  proceed  to  collect  and  account  for  the  taxes 
and  penalties  so  certified.  Whenever  it  is  ascertained  that  any  list  which 
has  been  or  shall  be  delivered  to  any  collector,  is  imperfect  or  incomplete 
in  consequence  of  the  omission  of  the  name  of  any  person  liable  to  tax,  or 
in  consequence  of  any  omission,  or  understatement,  or  undervaluation,  or 
false  or  fraudulent  statement  contained  in  any  return  made  by  any  person 
liable  to  tax,  the  Commissioner  of  Internal  Revenue  may,  at  any  time  within 
fifteen  months  from  the  time  of  the  delivery  of  the  list  to  the  collector  as 
aforesaid,  enter  on  any  monthly  or  special  list  the  name  of  such  person  so 
omitted,  together  with  the  amount  of  tax  for  which  he  may  have  been  or 
shall  become  liable,  and  also  the  name  of  any  such  person  in  respect  to 
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whose  return,  as  aforesaid,  there  has  been  or  shall  be  any  omission,  under- 
valuation, understatement,  or  false  or  fraudulent  statement,  together  with 
the  amount  for  which  such  person  may  be  liable,  above  the  amount  for  which 
he  may  have  been  or  shall  be  assessed  upon  any  return  made  as  aforesaid ; 
and  he  shall  certify  and  return  such  list  to  the  collector  as  required  by 
]aw.  And  all  provisions  of  law  for  the  ascertainment  of  liability  to  any  tax, 
or  the  assessment  or  collection  thereof,  shall  be  held  to  apply,  so  far  as  may 
be  necessary,  to  the  proceedings  herein  authorized  and  directed.    [B.  S:] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  229;  Act  of  July  13,  1866,  oh.  184,  14  Stat. 
L.  103;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  402. 


Conclusiveness  of  assessment. —  In  a 
suit  brought  by  the  government  against 
a  taxpayer,  the  court  may  hear  legal  evi- 
dence on  issues  of  fact,  as  to  the  legality 
of  the  assessment,  without  restriction,  and 
render  judgment  according  to  the  law  and 
evidence,  notwithstanding  that  there  has 
been  no  appeal  to  the  commissioner  of  in- 
ternal revenue  against  the  assessment  un- 
der R.  S.  sec.  3226,  infra,  p.  1034.  U.  S.  v. 
Myers,  (1878)  3  Hughes  239,  27  Fed. 
Cas.  No.  15,846.  See  also  Clinkenbeard 
V.  U.  S.,  (1874)  21  Wall.  66,  22  U.  S.  (L. 
ed.)  477.  But  see  U.  S.  v.  Black,  (1874) 
11  Blatchf.  538,  24  Fed.  Cas.  No.  14,600; 
Delaware  R.  Co.  v.  Prettyman,  (1872)  7 
Fed.  Cas.  No.  3,767;  U.  S.  v.  Hodson, 
.(1871)  26  Fed.  Cas.  No.  16,376. 

Assessment  prima  facie  valid. —  It  may 
be  conceded  that  an  assessment  is  prima 
facie  valid  and  must  be  regarded  as  bind- 
ing when  made  by  the  officers  as  required 
by  the  law  of  the  United  States;  but 
while  this  is  so,  it  is  not  conclusive  against 
all  parties,  and  it  is  competent  for  those 
who  may  not  be  directly  affected  by  the 
assessment  to  contest  its  validity.  And 
when  the  defendants  have  rebutted  the 
presumption  that  the  law  makes  in  rela- 
tion to  the  validity  of  the  tax,  the  burden 
of  proof  is  shifted,  and  the  United  States 
must  show  that  the  assessment  is  valid. 
U.  S.  V.  Rindskopf,  (1879)  8  Biss.  607,  27 
Fed.  Cas.  No.  16,166. 

Action  without  assessment. — ^An  action 
of  debt  may  be  maintained  to  recover  taxes 
without  an  assessment,  where  the  statute 
describes  the  subject  of  the  taxes  and  fixes 
the  rates  so  that  the  amount  may  be  ascer- 
tained by  evidence.  In  such  an  action  the 
limitation  of  fifteen  months  within  which 
an  assessment  may  be  made  does  not  apply. 
U.  S.  V.  Little  Miami,  etc.,  R.  Co.,  (1880) 
1  Fed.  700.  See  also  Dollar  Sav.  Bank  v. 
U.  S.,  (1873)  19  Wall.  227,  22  U.  S. 
(L.  ed.)  80. 

Payment  of  assessment  no  bar. —  The 
fact  that  an  assessment  has  been  made 
and  paid  will  not  be  a  bar  to  a  suit  for 
the  recovery  of  an  amount  claimed  to  be 
due  over  and  above  the  amount  assessed 
and  paid.  U.  S.  v.  Little  Miami,  etc.,  R. 
Co.,  (1880)   1  Fed.  700. 

The  statute  contemplates  the  exercise  of 
the  power  of  reassessment  after  the  pay- 
ment of  the  tax  first  assessed.     Doll  v. 


Evans,  (1872)  9  Phila.  (Pa.)  364,  7  Fed. 
Cas.  No.  3,969.  But  see  in  re  Brown, 
(1866)   4  Fed.  Cas.  No.  1,977. 

Reassessment  for  deficiencies^ — It  was 
held,  under  the  Act  of  1864,  as  amended 
by  the  Act  of  1866,  that  an  assessment 
was  not  void  upon  its  face,  because  not 
made  month  by  month  so  as  to  indicate 
the  deficiency  for  each  month,  and  to  make 
the  reassessment  coincide  in  time  with  the 
monthly  returns  of  the  taxpayer  to  the 
assessor.  "  The  amount  for  which  a  per- 
son has  been  assessed  upon  any  return  or 
returns,*'  may  be  an  asgre^ate  of  many 
sums,  and  it  is  the  deficiency  of  this 
amount  which  is  to  be  reassessed.  Dan- 
delet  I?.  Smith,  (1873)  18  WalL  642,  21 
U.  S.  (L.  ed.)  758. 

"Within  fifteen  months."— In  making 
an  assessment,  the  commissioner  is  not 
limited  to  a  period  of  fifteen  months  ante- 
rior to  the  date  of  assessment,  but  the  sec- 
tion provides  that  whenever  it  is  ascer- 
tained that  any  list  of  assessments  which 
has  been  or  shall  be  delivered  to  any  col- 
lector is  imperfect  or  incomplete,  the  entry 
of  any  omitted  name  may  be  made  on  any 
monthly  or  special  list  by  the  commis- 
sioner within  fifteen  months  after  the  de- 
livery of  the  annual  list  to  the  collector. 
U.  S.  V.  O'Neill,  (1884)  19  Fed.  567.  See 
Dandelet  v.  Smith,  (1873)  18  Wall.  642, 
21  U.  S.  (L.  ed.)  768;  /n  re  Archer,  (1878) 
9  Ben.  427,  1  Fed.  Cas.  No.  606. 

R.  S.  sees.  3182  {supra,  p.  1010)  and 
3263  (vol.  4,  div.  V  of  this  title)  are 
parts  of  the  scheme  of  revenue  taxa- 
tion and  may  for  certain  purposes  be 
taken  together,  but  it  does  not  follow  that 
the  fifteen  months  provision  in  R.  S.  sec. 
3182  puts  a  limitation  upon  the  powers 
conferred  by  section  3263.  U.  S.  t?.  U.  S. 
Fidelity,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1916) 
221  Fed.  27,  136  C.  C.  A.  663. 

When  original  assessment  is  erroneous 
from  any  cause. —  The  power  of  the  com- 
missioner to  make  a  supplementary  list 
and  assessment  is  not  limited  to  cases 
where  the  distiller's  returns  are  erroneous, 
but  he  is  authorized  to  make  a  supple- 
mentary assessment,  within  the  time  speci- 
fied by  the  statute,  whenever  it  has  been 
ascertained  by  him  that  the  original  as- 
sessment is  erroneous  from  any  cause, 
whether  from  his  own  mistake  or  from 
that  of  the  distiller.     But  such  will  not 


1012 


3  FED.  STAT.  ANN.  (2d  Ed.) 


be  presumed  to  be  correct  until  the  juris- 
dictional fact .  necessary  to  enable  the  as- 
sessor to  make  a  new  assessment  has  been 
affirmatively  proved,  viz.,  the  determina- 
tion or  decision  of  the  assessor  that  a  mis- 
take had  been  made  in  the  original  assess- 
ment. Barker  v.  White,  (1874)  11  Blatchf. 
445,  2  Fed.  Cas.  Xo.  996.  See  alsor  U.  S. 
V.  Black,  (1874)  11  Blatchf.  638,  24  Fed. 
Cas.  No.  14,600. 

Distiller's  right  to  have  official  papers 
produced. —  In  a  suit  upon  a  distiller's 
bond,  the  defendants,  upon  the  trial,  have 
no  legal  right  to  the  use  of  the  reports, 
documents,  and  other  papers  on  file  m  the 
office  of   the   Secretary   of   the   Treasury 


upon  wliicli  the  commissioner  acted  in 
making  the  inquiries  and  determinations 
contemplated  by  this  section,  and  from 
which,  m  whole  or  in  part,  he  derived  the 
knowledge  upon  which  he  made  the  assess- 
ments, as  provided  in  R.  S.  sec.  3253  (vol. 
4,  div.  V  of  this  title),  and  a  court  has 
no  authority  to  compel  their  production, 
or  copies  of  them.  (1878)  16  Op.  Atty.- 
Gen.  24. 

For  proofs  necessary  to  support  a  com- 
plaint setting  forth  a  cause  of  action 
under  this  section,  see  U.  S.  r.  U.  S. 
Fidelity,  etc.,  Co.,  (C.  C.  A.  4th  Cir. 
1915)  221  Fed.  27,  136  C.  C.  A.  553. 


Sec.  3183.  [I>ut7  and  authority  of  collectors  and  deputies  to  collect 
all  taxes.]  It  shall  be  the  duty  of  the  collectors,  or  their  deputies,  in  their 
respective  districts,  and  they  are  authorized,  to  collect  all  the  taxes  imposed 
by  law,  however  the  same  may  be  designated.  And  every  collector  and 
deputy  collector  shall  give  receipts  for  all  sums  collected  by  him  excepting 
only  when  the  same  are  in  pajonent  for  stamps  sold  and  delivered ;  but  no 
collector  or  deputy  collector  shall  issue  a  receipt  in  lieu  of  a  stamp 
representing  a  tax.    [R,  S,] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  238,  239;  Act  of  July  13,  1866,  ch.  184,  14 
Stat.  L.  110. 

The  latter  part  of  the  section  beginning  with  the  words  "  excepting  only  when,"  etc., , 
was  added  by  the  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  331. 

Sec.  3184.  [Notice  and  demand  of  taxes.]  Where  it  is  not  otherwise 
provided,  the  collector  shall  in  person  or  by  deputy,  within  ten' days  after 
receiving  any  list  of  taxes  from  the  Commissioner  of  Internal  Revenue, 
give  notice  to  each  person  liable  to  pay  any  taxes  stated  therein,  to  be  left 
at  his  dwelling  or  usual  place  of  business,  or  to  be  sent  by  mail,  stating 
the  amount  of  such  taxes  and  demanding  pa3rment  thereof.  If  such  person 
does  not  pay  the  taxes,  within  ten  days  after  the  service  or  the  sending  by 
mail  of  such  notice,  it  shall  be  the  duty  of  the  collector  or  his  deputy  to 
collect  the  said  taxesr  with  a  penalty  of  five  per  centum  additional  upon  the 
amount  of  taxes,  and  interest  at  the  rate  of  one  per  centum  a  month. 
[R.  S,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  106;  Act  of  March  2,  1867,  ch.  169,  14  Stat. 
L.  473;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  402. 


Notice. —  This  notice  is  not  part  of  the 
assessment,  nor  a  condition  precedent  to 
an  assessment,  but  is  necesHary  by  the 
terms  of  the  statute  before  the  taxpayer 
can  be  charged  with  the  penalty.  I^is 
notice  is  also  necessary  before  the  col- 
lector can  distrain  for  the  taxes.  U.  S.  v. 
Bristow,  (1884)  20  Fed.  378.  See  also 
U.  S.  t\  Allen,  (1882)  14  Fed.  263;  see 
Clay  V.  Swope,  (1889)   38  Fed.  396. 

"A  penalty  of  five  per  cent,  additional " 
imposed  on  the  person  who  is  liable  for 
the  taxes,  because  of  his  personal  default 
in  not  paying  the  tax  within  the  time 
required  by  law,  is  neither  a  tax  nor  duty 
upon  the  distilled  spirits  exported,  and  is 


not  discharged  by  the  fact  of  exportation. 
Clay  V.  Swope,   (1889)   38  Fed.  396. 

Limitation  of  action. —  Under  this  sec- 
tion providing  for  the  collection  of  delin- 
quent internal  revenue  taxes,  with  a  pen- 
alty of  five  per  cent,  thereon  and  interest 
at  the  rate  of  one  per  cent,  a  month,  such 
interest  is  not  a  penalty,  but  is  recover- 
able as  interest,  and  the  limitation  of  five 
years,  prescribed  by  R.  S.  sec.  1047  (title 
Fines,  Penalties  and  Forfeitukes),  for 
suits  to  recover  penalties,  does  not  apply 
to  a  suit  to  recover  such  interest  as  a  part 
of  the  debt.  U.  S.  v.  Guest,  (C.  C.  A.  4th 
Cir.  1906)  143  Fed.  456,  74  C.  C.  A.  690, 
affirmed  (C.  C.  A.  4th  Cir.  1906)  160  Fed. 
121,  80  C.  C.  A.  75. 
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Sec.  31 85.  [Monthly  returns  and  special  retoms,  when  to  be  made,  and 
when  tax  payable.]  All  returns  required  to  be  made  monthly  by  any 
person  liable  to  tax  shall  be  made  on  or  before  the  tenth  day  of  each  month, 
and  the  tax  assessed  or  due  thereon  shall  be  returned  by  the  Commissioner 
of  Internal  Revenue  to  the  collector  on  or  before  the  last  day  of  each  month. 
All  returns  for  which  no  provision  is  othcnvise  made  shall  be  made  on  or 
before  the  tenth  day  of  the  month  succeeding  the  time  when  the  tax  is  due 
and  liable  to  be  assessed,  and  the  tax  thereon  shall  be  returned  as  herein 
provided  for  monthly  returns,  and  shall  be  due  and  payable  on  or  before 
the  last  day  of  the  month  in  which  the  assessment  is  so  made.  When  the 
said  tax  is  not  paid  on  or  before  the  last  day  of  the  month,  as  aforesaid, 
the  collector  shall  add  a  penalty  of  five  per  centum,  together  with  interest 
at  the  rate  of  one  per  centum  per  month,  upon  such  tax  from  the  time  the 
same  became  due;  but  no  interest  for  a  fraction  of  a  month  shall  be 
demanded :  Provided,  That  notice  of  the  time  when  such  tax  becomes  due 
and  payable  is  given  in  such  manner  as  may  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue.  It  shall  then  be  the  duty  of  the  collector, 
in  case  of  the  non-payment  of  said  tax  on  or  before  the  last  day  of  the 
month,  as  aforesaid,  to  demand  payment  thereof,  with  five  per  centum 
added  thereto,  and  interest  at  the  rate  of  one  per  centum  per  month,  as 
aforesaid,  in  the  manner  prescribed  by  law;  and  if  said  tax,  penalty,  and 
interest,  are  not  paid  within  ten  days  after  such  demand,  it  shall  be  lawful 
for  the  collector  or  his  deputy  to  make  distraint  therefor,  as  provided  by 
law.    [R.S,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  150;  Act  of  March  2,  1867,  ch.  169,  14  Stat. 
L.  473;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  401,  402. 

Strict    compliance    with    section. —  The  United  States  claims  title  to  land  bid  in 

steps  required  by  this  section  and  R.  S.  at  a  collector's  sale  to  satisfy  a  lien  fof 

sec.  3184,  supra,  p.  1012,  must  have  been  taxes,  as  against  one  who  purchased  prior 

literally  taken,  and  failure  to  comply  with  to  the  collector's  sale  but  subsequent  to 

their    provisions    will    not    be    cured    by  the  alleged  demand  for  taxes.     U.  S.  v. 

presumptions    and    intendments.      Strict  Allen,    (1882)     14    Fed.    263.      See    also 

compliance  must  be  made  evident  by  clear  Brown  v.  Goodwin,  (1878)   75  N.  Y.  409 
and     conclusive     testimony,     when     the 

Sec.  3186.  [Unpaid  taxes  a  lien  on  property.]  If  any  person  liable  to 
pay  any  tax  neglects  or  refuses  to  pay  the  same  after  demand,  the  amount 
shall  be  a  lien  in  favor  of  the  United  States  from  the  time  when  the  assess- 
ment list  was  received  by  the  collector,  except  when  otherwise  provided, 
until  paid,  with  the  interest,  penalties,  and  costs  that  may  accrue  in  addi- 
tion thereto  upon  all  property  and  rights  to  property  belonging  to  such 
person :  Provided,  however,  That  such  lien  shall  not  be  valid  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor  until  notice  of  such  lien 
shall  be  filed  by  the  collector  in  the  office  of  the  clerk  of  the  district  court  of 
the  district  within  which  the  property  subject  to  such  lien  is  situated :  Pro- 
vided further,  Whenever  any  State  by  appropriate  legislation  authorizes 
the  filing  of  such  notice  in  the  office  of  the  registrar  or  recorder  of  deeds 
of  the  counties  of  that  State,  or  in  the  State  of  Louisiana  in  the  parishes 
thereof,  then  such  lien  shall  not  be  valid  in  that  State  as  against  any  mort- 
gagee, purchaser,  or  judgment  creditor,  until  such  notice  shall  be  filed 
in  the  office  of  the  registrar  or  recorder  of  deeds  of  the  county  or  counties,  or 
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parish  or  parishes  in  the  State  of  Louisiana,  within  which  the  property 
subject  to  the  lien  is  situated.     [B.  8.] 

This  section,  originally  drawn  from  an  Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  107, 
was  amended  by  an  Act  of  March  I,  1879,  ch.  125,  20  Stat.  L.  331,  to  read  as  given  in 
the  text  down  to  the  words  **  Provided  however.''  The  only  change  was  in  the  substi- 
tution of  the  words  "  when  the  assessment  list  was  received  by  the  collector,  except 
when  otherwise  provided  "  for  the  words  "  it  was  due." 

It  was  further  amended  by  adding  all  of  that  part  b^inning  with  the  words  "  Pro- 
vided however  "  to  the  end  of  the  section  as  given  in  the  text  by  an  Act  of  March  4, 
1913,  ch.  166,  37  Stat.  L.  1066,  entitled  "An  Act  to  amend  section  thirty-one  hundred 
and  eighty-six  of  the  Revised  Statutes  of  the  United  States." 


Recording  laws  of  the  states. —  The  tax 
system  of  the  United  States  is  not  subject 
to  the  recording  laws  of  the  states.  U.  S. 
i;.  Snyder,  (1803)  149  U.  S.  210,  13  S.  Ct. 
846,  37  U.  S.  (L.  ed.)  706.  See  also  Oster- 
berg  V.  Union  Trust  Co.,  (1876)  93  U.  S. 
424,  23  U.  S.  (L.  ed.)  964. 

To  create  a  lie;i  for  taxes,  there  must 
have  been  a  previous  ascertainment  of  the 
sum  due  by  means  of  an  assessment  by 
the  assessor  or  other  officer,  authorized  by 
law.  U.  S.  V.  Pacific  R.  Co.,  (1880)  1  Fed. 
100. 

The  lien  attaches  when  the  demand  is 
made,  and  relates  back  to  the  time  when 
the  tax  was  due;  it  does  not  attach  to 
property  of  innocent  purchasers  prior  to 
demand.  U.  S.  t?.  Pacific  R.  Co.,  (1880) 
1  Fed.  100.  See  also  U.  S.  r.  Pacific  R. 
Co.,  (1877)  4  Dill.  71,  27  Fed.  Cas.  No. 
15,984;  Brown  v.  Goodwin,  (1878)  76  N.  Y. 
400. 

Validity  of  lien  as  to  subsequent  incum- 
brances.—  When  the  fequirements  of  the 
assessment  and  demand  have  been  com- 
plied with,  the  lien  of  the  government  is 
superior  to  that  of  anyone  acquiring  any 
interests  in  the  property  after  the  date  of 
demand.  The  government's  lien  is  un- 
affected by  the  fact  that  a  subsequent 
incumbrancer  or  purchaser  became  such 
without  knowledge  that  the  govern- 
ment had  any  interest  in  the  property  or 
claim  upon  it.  U.  S.  v.  Curry,  (D.  C. 
Md.  1012)  201  Fed.  371,  wherein  the  court 
said :  "  It  would  seem  that  by  a  compara- 
tively slight  change  of  the  statute  law  the 
rights  of  the  United  States  could  be  suffi- 
ciently protected  without  endangering  the 
interests  of  other  persons.  The  collector 
of  internal  revenue  at  the  time  he  makes 
demand  upon  the  taxpayer  might  be  re- 
quired to  transmit  a  copy  of  the  demand 
to   some   office   in   which   judgments  and 


other  recognized  liens  upon  real  estate 
are  recorded  and  the  records  of  which 
are  consequentlv  carefully  examined  by 
conveyancers.  Whether  public  policy  does 
or  does  not  require  that  section  3186  shall 
be  repealed  or  amended  in  some  way  as 
that  above  suggested  is  a  question  of 
policy  for  Congress.  The  present  state  of 
the  law  was  called  to  its  attention  at 
least  six  years  ago.  Part  1,  Proceedings 
American  Bar  Ass'n  1906,  p.  598.  It  has, 
however,  not  taken  any  action.  The  courts 
must  enforce  the  law  as  they  find  it." 

A  demand  should  state  with  particular- 
ity the  amount  of  the  tax.  U.  S.  v.  Pacific 
R.  Co.,  (1877)  4  Dill.  71,  27  Fed.  Cas.  No. 
15,984. 

'*A  demand  implies  the  previous  ascer- 
tainment of  the  sum  due,  and  this  ascer- 
tainment is  by  means  of  the  return  or 
assessment."  U.  S.  v.  Pacific  R.  Co., 
(1880)    1  Fed.  103. 

"When  the  assessment  list  was  re- 
ceived."— ^Any  legal  ascertainment  of  de- 
ficiency of  a  particular  tax  is,  in  fact,  its 
assessment,  and  the  receipt  of  the  ascer- 
tainment of  deficiency  by  the  collector  of 
internal  revenue  from  the  customs  col- 
lector is,  in  effect,  his  receipt  of  an  assess- 
ment list  of  the  tax.  (1879)  16  Op.  Atty.- 
Qen.  634. 

While  R.  S.  sec.  3251  (vol.  4,  div.  V  of 
this  title)  has  a  provision  of  greater 
definiteness  for  a  lien  for  the  tax  upon 
spirits,  and  there  may  consequently  be 
rarely  occasion  for  calling  in  the  provi- 
sion for  a  lien  for  taxes  in  general,  under 
the  provisions  of  this  section  there  is 
nothing  to  forbid  that  general  policy  to 
apply  in  all  cases  where  there  is  nothing 
in  the  special  policy  to  contradict.  ( 1879) 
16  Op.  Atty.-Gen.  634. 

R.  S.  sec.  3186  et  seq.  cited  generally,  in 
Cambria  Steel  Co.  v.  McCoach,  (£.  D.  Pa. 
1915)    225  Fed.  278. 


Sec.  3187.  [Taxes  collectible  by  distraint.]  If  any  person  liable  to  pay 
any  taxes  neglects  or  refuses  to  pay  the  same  within  ten  days  after  notice 
and  demand,  it  shall  be  lawful  for  the  collector  or  his  deputy  to  collect  the 
said  taxes,  with  five  per  centum  additional  thereto,  and  interest  as  aforesaid, 
by  distraint  and  sale,  in  the  manner  hereafter  provided,  of  the  goods, 
chattels,  or  effects,  including  stocks,  securities,  and  evidences  of  debt,  of 
the  person  delinquent  as  aforesaid :    Provided,  That  there  shall  be  exempt 
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from  distraint  and  sale,  if  belonging  to  the  head  of  a  family,  the  school- 
books  and  wearing  apparel  necessary  for  such  family;  also  arms  for  per- 
sonal use,  one  cow,  two  hogs,  five  sheep  and  the  wool  thereof,  provided  the 
aggregate  market-value  of  said  sheep  shall  not  exceed  fifty  dollars;  the 
necessary  food  for  such  cow,  hogs,  and  sheep,  for  a  period  not  exceeding 
thirty  days ;  fuel  to  an  amount  not  greater  in  value  than  twenty-five  dollars ; 
provisions  to  an  amount  not  greater  than  fifty  dollars ;  household  furniture 
kept  for  use  to  an  amount  not  greater  than  three  hundred  dollars ;  and  the 
books,  tools,  or  implements,  of  a  trade  or  profession,  to  an  amount  not 
greater  than  one  hundred  dollars  shall  also  be  exempt;  and  the  ofiicer 
making  the  distraint  shall  summon  three  disinterested  householders  of  the 
vicinity,  who  shall  appraise  and  set  apart  to  the  owner  the  amount  of 
property  herein  declared  to  be  exempt.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  106,  107,  108;  Act  of  March  2,  1867,  ch. 
169,  14  Stat.  L.  473. 

Due  process  of  law. —  Collection  by  d'is-  tained  against  a  collector,  as  the  tax  list 

traint  is  due  process  of  law.    It  is  not  a  delivered  to  the  collector,  properly  certi- 

judicial  process  by  which  the  property  of  fied,  is  his  warrant  to  seize  and  sell  the 

the  debtor  pan  be  taken  for  the  satisfac-  property,  in  case  the  taxes  are  not  paid, 

tion   of   a   debt,   but   it    is   an   executive  after    he    has    made    demand    for    them, 

process,  by  which  the  right  to  seize  and  Haffin  v.  Mason,  (1872)   15  Wall.  671,  21 

take  property  for  the  payment  of  taxes  is  U.  S.   (L.  ed.)    196.    See  also  Erskine  v, 

exercised,   and  this  is  a  potential  right.  Hohnbach,  (1871)    14  Wall.  613,  20  U.  S. 

Mason  v.  Rollins,    (1869)    2  Biss.  99,  16  (L.    ed.)     745;     Harding    v.    Woodcock, 

Fed.  Cas.  No.  9,262.  (1890)   137  U.  S.  43,  11  S.  Ct.  6,  34  U.  S. 

Sale  of  delinquent's  interest. —  The  col-  (L.  ed.)  580;  Delaware  R.  Co.  v.  Pretty- 
lector's  sale  in  the  summary  mode  pre-  man,  (1872)  7  Fed.  Cas.  No.  3,767. 
scribed  in  this  section  passes  only  the  in-  Conciirrent  remedies. —  The  remedy  af- 
terest  of  the  delinquent,  and  not  the  inter-  forded  by  this  section  was  not  superseded 
est  of  the  owner  m  fee  who  has  executed  by  the  Act  of  July  20,  1888,  16  Stat.  L. 
a  waiver  in  accordance  with  the  provisions  125,  167,  ch.  186,  §  106,  which  was  sub- 
of  R.  S.  sec.  3262  (vol.  4,  div.  V  of  this  stantially  re-enacted  by  R.  S.  sec.  3207, 
title).  Mansfield  t?.  Excelsior  Refining  tn/ra,  p.  1022.  Blacklock  v.  U.  S.,  (1908) 
Co.,  (1890)  136  U.  S.  326,  10  S.  Ct.  826,  208  U.  S.  75,  28  S.  Ct.  228,  52  U.  S. 
34  U.  S.  (L.  ed.)   162.  (L.  ed.)   396,  afflrming  (1906)   41  Ct.  Cf. 

Collector's   immunity   from   liability. —  89. 
An   action   of   trespass   cannot  be   main- 

Sec.  3188.  [Mode  of  levying  distraint.]  In  such  case  of  neglect  or 
refusal,  the  collector  may  levy,  or  by  warrant  may  authorize  a  deputy  col- 
lector to  levy,  upon  all  property  and  rights  to  property,  except  such  as  are 
exempt  by  the  preceding  section,  belonging  to  such  person,  or  on  which 
the  said  lien  exists,  for  the  payment  of  the  sum  due  as  aforesaid,  with 
interest  and  penalty  for  nonpayment,  and  also  of  such  further  sum  as  shall 
be  sufficient  for  the  fees,  costs,  and  expenses  of  such  levy.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  107. 

Sec.  3189.  [Delinquents  must  exhibit  evidences  relating  to  property 
distrained.]  All  persons,  and  officers  of  companies  or  corporations,  are 
required,  on  demand  of  a  collector  or  deputy  collector  about  to  distrain 
or  having  distrained  on  any  property,  or  rights  of  property,  to  exhibit  all 
books  containing  evidence  or  statements  relating  to  the  subject  of  distraint, 
or  the  property  or  rights  of  property  liable  to  distraint  for  the  tax  due  as 
aforesaid.    [B.  8.] 

Act  of  Jxily  13,  1866,  ch.  184,  14  Stat.  L.  107. 
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Sec.  3190.  [Proceedings  on  distraint.]  When  distraint  is  made,  as 
aforesaid,  the  ofScer  charged  with  the  collection  shall  make  or  cause  to  be 
made  an  account  of  the  goods  or  effects  distrained,  a  copy  of  which,  signed 
by  the  officer  making  such  distraint,  shall  be  left  with  the  owner  or  possessor 
•of  such  goods  or  effects,  or  at  his  dwelling  or  usual  place  of  business,  with 
some  person  of  suitable  age  and  discretion,  if  any  such  (!an  be  found,  with 
a  note  of  the  sum  demanded,  and  the  time  and  place  of  sale ;  and  the  said 
officer  shall  forthwith  cause  a  notification  to  be  published  in  some  news- 
paper within  the  county  wherein  said  distraint  is  made,  if  a  newspaper  is 
published  in  said  county,  or  to  be  publicly  posted  at  the  post-office,  if  there 
be  one  within  five  miles  nearest  to  the  residence  of  the  person  whose  prop- 
erty shall  be  distrained,  and  in  not  less  than  two  other  public  places.  Such 
notice  shall  specify  the  artiqles  distrained,  and  the  time  and  place  for  the 
sale  thereof.  Such  time  shall  not  be  less  than  ten  nor  more  than  twenty 
days  from  the  date  of  such  notification  to  the  owner  or  possessor  of  the 
property  and  the  publication  or  posting  of  such  notice  as  herein  provided, 
and  the  place  proposed  for  the  sale  shall  not  be  more  than  five  miles  dis- 
tant from  the  place  of  making  such  distraint.  Said  sale  may  be  adjourned 
from  time  to  time  by  said  officer,  if  he  deems  it  advisable,  but  not  for  a 
time  to  exceed  in  all  thirty  days.     [R.  8.] 

Act  of  July  13,  1866,  ch.  184,  U  Stat.  L.  107. 

Rights  of  third  persons.' — A  sale  of  prop-  official  acts  with  respect  to  the  property, 

erty  by  an  internal  revenue  officer  under  A  sale  of  property  by  a  collector  .under  a 

a  distraint  warrant  for  the  collection  of  a  distraint   warrant   is  clearly  distinguish* 

tax  does  not  cut  off  the  title  of  a  third  able  from  a  sale  of  property  seized  and 

person    who   does    not    owe    the    tax   and  condemned   in   forfeiture   proceedings    for 

against  whose  property  the  warrant  is  not  violation  pf  the  customs  or  internal  rev- 

dirccted,  and  the  true  owner  may  assert  enue  laws,  and  passes  only  the  interest  of 

his  title  and   rigrht  of  possession  bv   re-  the  tax  debtor.     Sheridan  v,  Allen,  (C.  C. 

plevin    against    the    purcliaser    after    the  A.   1907)    153  Fed.  568,  82  C.  C.  A.  522, 

officer  has  made  the  sale  and  transferred  modifying  {1906)  145  Fed.  963. 
possession,   and    has   thus    completed   his 

Sec.  3191.  [When  property  sold  under  distraint  is  subject  to  tax,  and 
tax  not  paid.]  When  property  subject  to  tax,  but  upon  which  the  tax  has 
not  been  paid,  is  seized  upon  distraint  and  sold,  the  amount  of  such  tax 
shall,  after  deducting  the  expenses  of  such  sale,  be  first  appropriated  out 
of  the  proceeds  thereof  to  the  payment  of  the  tax.  And  if  no  assessment 
of  such  tax  has  been  made  upon  such  property,  the  collector  shall,  make  a 
return  thereof  in  the  form  required  by  law,  and  the  Commissioner  of 
Internal  Revenue  shall  assess  the  tax  thereon.    [B,  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  108;  Act  of  Dec.  24.  1872,  ch.  13,  17  Stat.  L. 
402. 

Sec.  3192.  [When  property  sold  under  distraint  may  be  purchased 
for  United  States,  etc.]  When  any  property  advertised  for  sale  under 
distraint,  as  aforesaid,  is  of  a  kind  subject  to  tax,  and  the  tax  has  not  been 
paid,  and  the  amount  bid  for  such  property  is  pot  equal  to  the  amount  of 
the  tax,  the  collector  may  purchase  the  same  in  behalf  of  the  United  States 
for  an  amount  not  exceeding:  the  said  tax.  All  property  so  purchased  may 
be  sold  by  the  collector,  under  such  regulations  as  may  be  presqribed  by 
the  Commissioner  of  Internal  Revenue.    The  collector  shall  render  to  the 
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Commissioner  a  distinct  account  of  all  charges  incurred  in  such  sale?,  aiid, 
in  case  of  sale,  shall  pay  into  the  Treasury  the  surplus,  if  any  there  be, 
after  defraying  all  lawful  charges  and  fees.    [R.  8.] 

Act  of  July  13,  1866,  ch.- 184,  14  Stat.  L.  108. 

Sec.  31 93.  [Property  distrained  to  be  restored  on  payment  before  sale.] 

In  any  ease  of  distraint  for  the  payment  of  the  taxes  aforesaid,  the  goods, 
chattels,  or  effects  so  distrained  shall  be  restored  to  the  owner  or  possessor, 
if,  prior  to  the  sale,  payment  of  the  amount  due  is  made  to  the  proper 
officer  charged  with  the  collection,  together  with  the  fees  and  other  charges ; 
but  in  case  of  non-payment  as  aforesaid,  the  said  officers  shall  proceed  to 
sell  the  said  goods,  chattels,  or  effects  at  public  auction,  and  shall  retain 
from  the  proceeds  of  such  sale  the  amount  demandable  for  the  use  of  the 
United  States,  and  a  commission  of  five  per  centum  thereon  for  his  own  use, 
with  the  fees  and  chai^ges  for  distraint  and  sale,  rendering  the  overplus, 
if  any  there  be,  to  the  person  who  may  be  entitled  to  receive  the  same. 

Act  of  July  13,  1866,  ch.  184,  14  Stat  L.  106. 

Sec.  31 94.  [EfiTect  of  certificate  of  sale  on  distraint.]  In  all  cases  of 
sale,  as  aforesaid,  the  certificate  of  such  sale  shall  be  prima-facie  evidence 
of  the  right  of  the  officer  to  make  such  sale,  and  conclusive  evidence  of  the 
regularity  of  his  proceedings  in  making  the  sale,  and  shall  transfer  to  the 
purchaser  all  right,  title,  and  interest  of  such  delinquent  in  and  to  the  prop- 
erty sold ;  and  where  such  property  consists  Of  stocks,  said  certificate  shall  be 
notice,  when  received,  to  any  corporation,  company,  or  association  of  said 
transfer,  and  shall  be  authority  to  such  corporation,  company,  or  associa- 
tion to  record  the  .same  on  their  books  and  records  in  the  same  manner  as 
if  transferred  or  assigned  by  the  party  holding  the  same,  in  lieu  of  any 
original  or  prior  certificates,  which  shall  be  void,  whether  canceled  or  not. 
And  said  certificates,  where  the  subject  of  sale  is  securities  or  other  evi- 
dences of  debt,  shall  be  good  and  valid  receipts  to  the  person  holding  the 
same,  as  against  any  person  holding,  or  claiming  to  hold,  possession  of  such 
securities  or  other  evidences  of  debt.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  107;  Act  of  June  30,  18G4,  ch.  173,  13  Stat. 
L.  240. 

Sec.  3195.  [When  property  distrained  is  not  divisible.]  When  any 
property  liable  to  distraint  for  taxes  is  not  divisible,  so  as  to  enable  the 
collector  by  a  sale  of  part  thereof  to  raise  the  whole  amount  of  the  tax,  with 
all  costs,  charges,  and  commissions,  the  whole  of  such  property  shall  be 
sold,  and  the  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  tax, 
costs,  and  charges,  shall  be  paid  to  the  person  legally  entitled  to  receive 
the  same ;  or,  if  he  cannot  be  found,  or  refuses  to  receive  the  same,  shall  be 
deposited  in  the  Treasury  of  the  United  States,  to  be  there  held  for  his  use 
until  he  makes  application  therefor  to  the  Secretary  of  the  Treasury, 
who,  upon  such  application  and  satisfactory  proofs  in  support  thereof, 
shall,  by  warrant  on  the  Treasury,  cause  the  same  to  be  paid  to  the 
applicant.     [B.  8,] 

Act  of  July  13,  1806,  ch.  184,  14  Stat.  L.  108. 
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Sec.  3196.  [When  real  estate  may  be  sold  to  satisfy  taxes.]    When 

goods,  chattels,  or  effects  sufficient  to  satisfy  the  taxes  imposed  upon  any 
person  are  not  found  by  the  collector  or  deputy  collector,  he  is  authorized 
to  collect  the  same  by  seizure  and  sale  of  real  estate.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  SUt.  L.  108. 

State  statutory  provisions  as  to  levy. —  and  stating  that  they  are  levied  upon  for 

There  is  nothing  in  the  internal  revenue  the  purpose  thereof.    U.  S.  v.  Hess,  (1870) 

acts  making  the  local  law  applicable  to  6  Sawy.  533,  26  Fed.  Gas.  No.  15,358. 
seizures  to  enforce  the  collection  of  a  tax,  Sale  of  chattels  not  condition  precedent, 

while  in   the  absence   of   any   statute  to  —  Before  resort  to  the  sale  of  real  estate 

the  contrary  it  seems  to  be*  the  general  owned  by  a  delinquent  taxpayer  can  be 

rule  in  the  states   that  a   levy   upon  or  had,    proceedings    need    not   be    taken   to 

seizure  of  real  property  for  the  purposes  recover   the   amount   due   to   the   United 

of  sale  may  be  legally  made  without  |;oing  States  from  the  sale  of  the  chattels  and 

upon  the  premises,  by  simply  indorsing  a  personal  effects  of  such  delinquents.    U.  S. 

description  of  the  premises  upon  the  writ,  v.  Curry,  (D.  C.  Md.  1912)  201  Fed.  371. 

Sec.  3197.  [Proceedings  for  seisure  and  sale  of  real  estate  for  taxes.] 

The  oflScer  making  the  seizure  mentioned  in  the  preceding  section  shall  give 
notice  to  the  person  whose  estate  it  is  proposed  to  sell  by  giving  him  in  hand, 
or  leaving  at  his  last  or  usual  place  of  abode,  if  he  has  any  such  within  the 
collection-district  where  said  estate  is  situated,  a  notice,  in  writing,  stating 
what  particular  estate  is  to  be  sold,  describing  the  same  with  reasonable 
certainty,  and  the  time  when  and  place  where  said  oflScer  proposes  to  sell 
the  same;  which  time  shall  not  be  less  than  twenty  nor  more  than  forty 
days  from  the  time  of  giving  said  notice.  The  said  officer  shall  also  cause 
a  notification  to  the  same  effect  to  be  published  in  some  newspaper  within 
the  county  where  such  seizure  is  made,  if  any  such  there  be,  and  shall  also 
cause  a  like  notice  to  be  posted  at  the  post-office  nearest  to  the  estate  seized, 
and  in  two  other  public  places  within  the  county;  and  the  place  of  said 
sale  shall  not  be  more  than  five  miles  distant  from  the  estate  seized,  except 
by  special  order  of  the  Commissioner  of  Internal  Revenue.  At  the  time 
and  place  appointed,  the  officer  making  such  seizure  shall  proceed  to  sell 
the  said  estate  at  public  auction,  offering  the  same  at  a  minimum  price, 
including  the  expense  of  making  such  levy,  and  all  charges  for  advertising 
and  an  officer's  fee  of  ten  dollars.  When  the  real  estate  so  seized  consists 
of  several  distinct  tracts  or  parcels,  the  officer  making  sale  thereof  shall 
offer  each  tract  or  parcel  for  sale  separately,  and  shall,  if  he  deem  it 
advisable,  apportion  the  expenses,  charges,  and  fees  aforesaid  to  such  sev- 
eral tracts  or  parcels,  or  to  any  of  them,  in  estimating  the  minimum  price 
aforesaid.  If  no  person  offers  for  said  estate  the  amount  of  said  minimum 
price,  the  officer  shall  declare  the  same  to  be  purchased  by  him  for  the 
United  States ;  otherwise  the  same  shall  be  declared  to  be  sold  to  the  highest 
bidder.  And  in  case  the  same  shall  be  declared  to  be  purchased  for  the 
United  States,  the  officer  shall  immediately  transmit  a  certificate  of  the 
purchase  to  the  Commissioner  of  Internal  Revenue,  and,  at  the  proper 
time,  as  hereafter  provided,  shall  execute  a  deed  therefor,  after  its  prepara- 
tion and  the  indorsement  of  approval  as  to  its  form  by  the  United  States 
district  attorney  for  the  district  in  which  the  property  is  situate,  and  shall 
without  delay,  cause  the  same  to  be  duly  recorded  in  the  proper  registry  of 
deeds,  and  immediately  thereafter  shall  transmit  such  deed  to  the  Commis- 
sioner of  Internal  Revenue.  And  said  sale  may  be  adjourned  from  time  to 
time  by  said  officer  for  not  exceeding  thirty  days  in  all,  if  he  shall  think 
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it  advisable  so  to  do.  If  the  amount  bid  shall  not  be  then  and  there  paid, 
the  officer  shall  forthwith  proceed  to  again  sell  said  estate  in  the  same 
manner.  And  it  is  hereby  provided,  That  all  certificates  of  purchase,  and 
deeds  of  property  purchased  by  the  United  States  under  the  internal- 
revenue  laws,  on  sales  for  taxes,  or  under  executions  issued  from  United 
States  courts,  which  now  are,  or  hereafter  may  be,  found  in  the  office  of  any 
collector,  United  States  marshal,  or  United  States  district  attorney,  shall 
be  immediately  transmitted  by  such  officers  respectively  to  the  Commis- 
sioner of  Internal  Revenue.  And  it  is  hereby  further  provided,  That  for  the 
preparation  and  approval  by  the  United  States  district  attorney  of  each 
deed  as  above  required,  a  fee  of  five  dollars  shall  be  allowed  to  that  officer, 
to  be  paid  by  the  United  States,  and  which  he  shall  account  for  in  his 
emolument  returns.     [B.  S.] 

The  above  section  was  substituted  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  331, 
for  the  section  as  originally  enacted.  The  sections  are  identical  down  to  and  including 
the  words  "  purchased  by  him  for  the  United  States."  From  that  point  on  to  the  end, 
the  original  section  read,  "  and  shall  deposit  with  the  district  attorney  of  the  United 
States  a  deed  thereof,  as  hereafter  provided;  otherwise,  the  same  shall  be  declared  to 
be  sold  to  the  highest  bidder.  And  said  sale  may  be  adjourned  from  time  to  time  by 
said  officer  for  not  exceeding  thirty  days  in  all,  if  he  shall  think  it  advisable  so  to  do. 
If  the  amount  bid  shall  not  be  then  and  there  paid,  the  officer  shall  forthwith  proceed 
to  again  sell  said  estate  in  the  same  manner." 

The  section  had  been  previously  amended  by  an  Act  of  Feb.  27,  1877,  ch.  69,  fi  1,  19 
Stat.  L.  248,  by  striking  out,  after  the  words  ''post-office  nearest  the  estate"  and 
before  the  word  "  seized  "  the  words  "  to  be." 

For  provisions  relating  to  the  compensation  of  district  attorneys,  in  some  respects 
Bupers^ing  those  of  the  last  proviso  of  the  text,  see  Judicial  Officebs. 

Sufficiency    of    levy. —  State    statutory  for  the  purposes  of  sale,  may  legally  be 

provisions  as  to  levy  need  not  be  followed.  made  without  going  upon  the  premises, 

iTiere  is  nothing  in  the  internal  revenue  by  simply  indorsing  a  description  of  the 

acts  making  the  local  law  in  this  respect  premises  upon  the  writ  and  ^ving  notice 

applicable  to  seizures  to  enforce  the  col-  thereof  to  the  owner  as  provided  in  this 

lection  of  a  tax.     To  constitute  a  seizure  section.     U.  S.  r.  Hess,   (1879)   5  Sawy. 

authorized  by  R.  S.  sec.  3196,  suproy  p.  533,  26  Fed.  €as.  No.  15,358.    See  U.  S. 

1018,  it  seems  to  be  the  general  rule,  that  v,  Wilson,   (1886)   118  U.  S.  86,  6  S.  €t. 

a  levy  upon  or  seizure  of  real  property  991,  30  U.  S.    (L.  ed.)    110. 

Sec.  3198.  [Certificate  of  purchase  —  deed.]  Upon  any  sale  of  real 
estate,  as  provided  in  the  preceding  section,  and  the  payment  of  the  pur- 
chase-money, the  officer  making  the  seizure  and  sale  shall  give  to  the 
purchaser  a  certificate  of  purchase,  which  shall  set  forth  the  real  estate 
purchased,  for  whose  taxes  the  same  was  sold,  the  name  of  the  purchaser, 
and  the  price  paid  therefor;  and  if  the  said  real  estate  be  not  redeemed 
in  the  manner  and  within  the  time  hereafter  provided,  the  said  collector 
or  deputy  collector  shall  execute  to  the  said  purchaser,  upon  his  surrender 
of  said  certificate,  a  deed  of  the  real  estate  purchased  by  him  as  aforesaid, 
reciting  the  facts  set  forth  in  said  certificate,  and  in  accordance  with  the 
laws  of  the  State  in  which  such  real  estate  is  situate  upon  the  subject  of 
sales  of  real  estate  under  execution.    [B.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  109. 

The  officer's  certificate  neither  passee  deed;  the  certificate  is  to  be  evidence  of 

title  nor  is  evidence  that  title  has  ceased  the  right  to  a  deed  or  to  the  redemption 

to  be  where  it  was  before  the  sale.    This  money,  but  not  of  any  direct  right  to  the 

section    and   the   next   contemplate   that  land  or  possession  thereof.     Flemister  v, 

title  is  to  pass  not  by  certificate  but  by  Flemister,  (1889)  83  Ga.  79,  9  S.  E.  724. 
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Sec.  3199.  [Collector's  deed  to  be  prima-facie  evidence,  etc.]    The 

deed  of  sale  given  in  pursuance  of  the  preceding  section  shall  be  prima- 
facie  evidence  of  the  facts  therein  stated;  and  if  the  proceedings  of  the 
oflScer  as  set  forth  have  been  substantially  in  accordance  with  the  provisions 
of  law,  shall  be  considered  and  operate  as  a  conveyance  of  all  the  right,  title, 
and  interest  the  party  delinquent  had  in  and  to  the  real  estate  thus  sold 
at  the  time  the  lien  of  the  United  States  attached  thereto.     [B.  S.] 


Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  109. 


The  deed  is  only  prima  facie  evidence. — 
Under  this  section  providing  that  the  col- 
lector's deed  of  sale  of  land  for  internal 
revenue  taxes  against  the  owner  shall  be 
prima  facie  evidence  of  the  name  of  the 
person  for  whose  taxes  the  land  was  sold, 
of  the  name  of  the  purchaser,  of  the  real 
estate  purchased,  and  of  the  price  paid, 
the  deed  is  not  prima  facie  evidence  as  to 
other  recitals.  Stewart  t'.  Pergusson, 
(1903)   133  N.  C.  276,  46  S.  E.  585. 

The  deed  is  only  prima  facie  evidence  of 
the  facts  required  by  the  statute  to  be 
stated,  but  as  to  all  the  other  statutory 
prerequisites  to  a  sale  of  the  land  the 
statute  does  not  provide  that  the  deeds 
shall  be  prima  facie  evidence  of  such 
facts.  "  They  must  be  proved  by  evidence 
dehors  the  deed,  and  as  to  them  the  statute 
does  not  change  the  burden  of  proof,  and 
it  therefore  rests  on  the  purchaser."  Fox 
V.  Stafford,  (1884)  90  N.  C.  296. 

The  provision  that  the  deed  shall  be 
prima  facie  evidence  of  the  facts  stated  in 
it  makes  such  evidence  only  those  facts 
which  by  law  are  authorized  or  required 
to  be  stated  in  it.  It  is  prima  facie  evi- 
dence of  no  other  facts  save  those  which 
are  needed  by  the  laws  of  the  state  on  a 
conveyance  by  a  sheriff  on  a  sale  of  real 
estate  on  execution.  Brown  v.  Groodwin, 
(1878)  7'5  N.  Y.  409. 

Interest  of  the  party  delinquent. —  The 
provision  of  this  section  is  notice  to  all 
the  world  that  "  the  interest  of  the  party 


delinquent  *'  is  all  that  is  offered  for  sale, 
and  this  rule  applies  to  the  United  States 
when  they  become  purchaser  at  these  sales. 
U.  S.  V.  Triplett,  (1876)  28  Fed.  Cas.  No. 
16,539. 

Proof  of  title  under  collector's  deed. — 
R.  S.  sec.  3182,  supra,  p.  1010,  requires 
the  Commissioner  of  Internal  Revenue  to 
make  assessments  of  all  taxes  under  the 
Internal  Revenue  Act;  R.  S.  sec.  3183, 
supra,  p.  1012,  directs  that  returns  by  per- 
sons liable  for  taxes  shall  be  made  by  a 
certain  date;  R.  S.  sec.  3188,  supra,  p. 
1015,  provides  that  on  failure  to  pay  the 
taxes  the  collector  may  levy  or  by  warrant 
may  authorize  the  deputy  collector  to  levy 
on  all  property,  except  such  as  is  exempt, 
belonging  to  the  delinquent;  and  R.  S.  sec. 
3197,  supra,  p.  1018,  requires  the  collector, 
on  sale  of  property  for  taxes,  to  give  the 
purchaser  a  certificate  of  purchase.  It  has 
been  held  that  a  purchaser  claiming  land 
under  a  sale  for  internal  revenue  taxes 
against  the  owner  cannot  sustain  his  title 
under  a  collector's  deed  where  he  fails  to 
show,  independently  of  the  mere  recitals 
in  the  records  or  in  the  deed,  that  a  return 
was  made  by  the  person  liable  to  be  as- 
sessed, that  the  Commissioner  of  Internal 
Revenue  had  made  the  assessment,  that  a 
warrant  of  distraint  had  issued,  or  that  a 
certificate  of  purchase  had  been  given  to 
him.  Stewart  17.  Pergusson,  (1903)  133 
N.  C.  276,  46  S.  E.  585. 


Sec.  3200.  [Collector  may  seize  lands  of  delinquent  in  any  district  of 
same  State.]  Aiiy  collector  or  deputy  collector  may,  for  the  collection  of 
taxes  imposed  upon  any  person,  and  committed  to  him  for  collection,  seize 
and  sell  the  lands  of  such  person  situated  in  any  other  collection-district 
within  the  State  in  which  such  officer  resides ;  and  his  proceedings  in  rela- 
tion thereto  shall  have  the  same  effect  as  if  the  same  were  had  in  his  proper 
collection-district,     [B,  8,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  110. 

Sec.  3201.  [Redemption  of  land  prior  to  sale.]  Any  person  whose 
estate  may  be  proceeded  against  as  aforesaid  shall  have  the  right  to  pay 
the  amount  due,  together  with  the  costs  and  charges  thereon,  to  the  collector 
or  deputy  collector  at  any  time  prior  to  the  sale  thereof,  and  all  further 
proceedings  shall  cease  from  the  time  of  such  payment.     [JR.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  109. 
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Sec.  3202.  [Bedemption  of  landB  after  sale.]  The  owners  of  any  real 
estate  sold  as  aforesaid,  their  heirs,  executors,  or  administrators,  or  any 
person  having  any  interest  therein,  or  a  lien  thereon,  or  any  person  in  their 
behalf,  shall  be  permitted  to  redeem  the  land  sold,  or  any  particular  tract 
thereof,  at  any  time  within  one  year  after  the  sale  thereof,  upon  payment 
to  the  purchaser,  or,  in  case  he  cannot  be  found  in  the  county  in  which  the 
land  to  be  redeemed  is  situate,  then  to  the  collector  of  the  district  in  which 
the  land  is  situate,  for  the  use  of  the  purchaser,  his  heirs  or  assigns,  the 
amount  paid  by  the  said  purchaser  and  interest  thereon  at  the  rate  of 
twenty  per  centum  per  annum.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stet.  L.  109. 

Sec.  3203.  [Record  of  sales.]  It  shall  be  the  duty  of  every  collector 
to  keep  a  record  of  all  sales  of  land  made  in  his  collection-district, 
whether  by  himself  or  his  deputies,  or  by  another  collector,  in  which  shall 
be  set  forth  the  tax  for  which  any  such  sale  was  made,  the  dates  of  seizure 
and  sale,  the  name  of  the  party  assessed  and  all  proceedings  in  making  said 
sale,  amount  of  fees  and  expenses,  the  name  of  the  purchaser  and  the  date 
of  the  deed;  and  said  record  shall  be  certified  by  the  officer  making  the 
sale.  And  on  or  before  the  fifth  day  of  each  succeeding  month  he  shall 
transmit  a  copy  of  such  record  of  the  preceding  month  to  the  Commissioner 
of  Internal  Revenue.  And  it  shall  be  the  duty  of  every  deputy  making  sale, 
as  aforesaid,  to  return  a  statement  of  all  his  proceedings  to  the  collector, 
and  to  certify  the  record  thereof.  In  case  of  the  death  or  removal  of  the 
collector,  or  the  expiration  of  his  term  of  office  from  any  other  cause,  said 
record  shall  be  delivered  to  his  successor  in  office ;  and  a  copy  of  every  such 
record,  certified  by  the  collector,  shall  be  evidence  in  any  court  of  the  truth 
of  the  facts  therein  stated.    [R.  S,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  110. 

This  section  was  substituted  for  the  section  as  originally  enacted,  bv  Act  of  March 
1,  1879,  ch.  125,  20  Stat.  L.  332.  The  only  change  consists  in  the  addition  of  the 
clause,  "And  on  or  before  the  fifth  day  of  each  succeeding  month  he  shall  transmit 
a  copy  of  such  record  of  the  preceding  month  to  the  Commissioner  of  Internal 
Revenue." 

Sec.  3204.  [Bedemptions  to  be  entered  on  record.]  When  any  lands 
sold,,  as  aforesaid,  are  redeemed  as  heretofore  provided,  the  collector  shall 
make  entry  of  the  fact  upon  the  record  mentioned  in  the  preceding  section, 
and  the  said  entry  shall  be  evidence  of  such  redemption.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  108. 

Sec.  3205.  [Successive  seizures  may  be  made,  when.]  Whenever  any 
property,  personal  or  real,  which  is  seized  and  sold  by  virtue  of  the  fore- 
going provisions,  is  not  sufficient  to  satisfy  the  claim  of  the  United  States 
for  which  distraint  or  seizure  is  made,  the  collector  may,  thereafter,  and  as 
often  as  the  same  may  be  necessary,  proceed  to  seize  and  sell,  in  like  man- 
ner, any  other  property  liable  to  seizure  of  the  person  against  whom  such 
claim  exists,  until  the  amount  due  from  him,  together  with  all  expenses,  is 
fully  paid.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  110. 
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Sec.  3206.  [Fees  and  charges  in  seimre  cases.]  The  Commissioner  of 
Internal  Revenue  shall  by  regulation  determine  the  fees  and  charges  to  be 
allowed  in  all  cases  of  distraint  and  other  seizures ;  and  shall  have  power  to 
determine  whether  any  expense  incurred  in  making  any  distraint  or  seizure 
was  necessary.    [B,  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  108. 

Sec.  3207.  [Proceedings  in  chancery  to  subject  real  estate  to  payment 
of  tax.]  In  any  case  where  there  has  been  a  refusal  or  neglect  to  pay  any 
tax,  and  it  has  become  necessary  to  seize  and  sell  real  estate  to  satisfy  the 
same,  the  Commissioner  of  Internal  Revenue  may  direct  a  bill  in  chancery 
to  be  filed,  in  a  district  or  circuit  court  of  the  United  States,  to  enforce  the 
lien  of  the  United  States  for  tax  upon  any  real  estate,  or  to  subject  any  real 
estate  owned  by  the  delinquent,  or  in  which  he  has  any  right,  title,  or  inter- 
est, to  the  payment  of  such  tax.  All  persons  having  liens  upon  or  claim- 
ing any  interest  in  the  real  estate  sought  to  be  subjected  as  aforesaid,  shall 
be  made  parties  to  such  proceedings,  and  be  brought  into  court  as  provided 
in  other  suits  in  chancery  therein.  And  the  said  court  shall,  at  the  term 
next  after  the  parties  have  been  duly  notified  of  the  proceedings,  unless 
otherwise  ordered  by  the  court,  proceed  to  adjudicate  all  matters  involved 
therein,  and  finally  determine  the  merits  of  all  claims  to  and  liens  upon 
the  real  estate  in  question,  and,  in  all  cases  where  a  claim  or  interest  of  the 
United  States  therein  is  established,  shall  decree  a  sale  of  such  real  estate, 
by  the  proper  ofiicer  of  the  court,  and  a  distribution  of  the  proceeds  of  such 
sale  according  to  the  findings  of  the  court  in  respect  to  the  interests  of  the 
parties  and  of  the  United  States.    [R,  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  167. 

By  the  Judicial  Code,  §^  289-291,  the  Circuit  Courts  were  abolished  and  their  powers 
and  duties  were  conferred  on  the  District  Courts,  and  by  section  24  (5)  thereof  the 
District  Courts  were  given  original  jurisdiction  of  cases  arising  under  the  internal 
revenue  laws.    See  Judiciabt. 

Nature  of  remedy. —  The  remedy  given  ject  to  the  laws  of  the  states  as  to  record- 
by  this  section  is  not  exclusive  but  con-  ing  or  filing  liens.  U.  S.  t?.  Snyder,  (1893) 
current.  The  pendency  of  a  bill  in  equity,  149  U.  S.  210,  13  S.  Ct.  848,  37  U.  S. 
filed  by  the  United  States,  to  subject  prop-  (L.  ed.)   705. 

erty  to  sale  to  satisfy  an  assessment,  Upon  a  forfeiture  and  sale  of  property 
under  thi«  section,  does  not  preclude  the  for  violation  of  the  revenue  laws,  the  mar- 
government  from  enforcing  an  alleged  shal's  sale  and  deed  passes  and  conveys  to 
lien  or  claim,  by  proceedings  to  restrain  the  purchaser  all  the  interest  of  the 
the  property  under  R.  S.  sec.  3253  (vol.  4,  United  States  in  the  property  sold,  and 
div.  V  of  this  title).  This  latter  section  the  United  States  is  estopped  to  set  up  as 
evidently  contemplates  concurrent  rem-  against  the  purchaser  any  lien  thereon  for 
edies.  Alkan  v.  Bean,  (1877)  8  Biss.  83,  taxes  in  existence  and  known  to  it  at  the 
1  Fed.  Cas.  No.  202.                .  time  the  order  for  sale  was  made.    U.  S. 

Recording  Uws  of  the  sUtes.— The  tax  v,  Mackoy,    (1872)    2  Dill.  299,  26  Fed. 

system  of  the  United  States  is  not  sub-  Cas.  No.  15,696. 

Sec.  3208.  [Commissioner  to  have  charge  of  real  estate  acquired  by 
United  States  under  internal-revenue  laws.]  The  commissioner  of  internal 
revenue  shall  have  charge  of  all  real  estate  which  is  now  or  shall  become  the 
property  of  the  United  States  by  judgment  of  forfeiture  under  the  internal- 
revenue  laws,  or  which  has  been  or  shall  be  assigned,  set  off,  or  conveyed 
by  purchase  or  otherwise  to  the  United  States  in  payment  of  debts  or  pen- 
alties arising  under  the  laws  relating  to  internal  revenue,  or  which  h&s 
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been  or  shall  be  vested  in  the  United  States  by  mortgage  or  other  security 
for  the  payment  of  such  debts,  and  of  all  trusts  created  for  the  use  of  the 
United  States  in  payment  of  such  debts  due  them ;  and,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may,  at  public  vendue,  and  upon  not  less 
than  twenty  day's  notice,  sell  and  dispose  of  all  real  estate  owned  or  held 
by  the  United  States  aforesaid;  and  until  such  sale  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
lease  such  real  estate  owned  as  aforesaid  on  such  terms  and  for  such  period 
as  they  shall  deem  expedient.  And  in  cases  where  real  estate  has  or  may 
become  the  property  of  the  United  States  by  conveyance  or  otherwise,  in 
payment  of  or  as  security  for  a  debt  arising  under  the  laws  relating  to  inter- 
nal revenue,  and  such  debt  shall  have  been  paid,  together  with  the  interest 
thereon,  at  the  rate  of  one  per  centum  per  month,  to  the  United  States, 
within  two  years  from  the  date  of  the  acquisition  of  such  real  estate,  it  shall 
be  lawful  for  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury  to  release  by  deed,  or  otherwise  convey  such 
real  estate  to  the  debtor  from  whom  it  was  taken,  or  to  his  heirs  or  other 
legal  representatives.    [B.  8,] 

This  section  was  substituted  for  the  section  as  originally  enacted  by  Act  of  March  1, 
1879,  ch.  125,  20  Stat.  L.  332.    The  section  as  originally  enacted  was  as  follows: 

**  Sec.  3208.  The  Commissioner  of  Internal  Revenue  shall  have  charge  of  all  real 
estate  which  has  been  or  shall  be  assigned,  set  off,  or  conveyed,  by  purchase  or  other- 
wise, to  the  United  States,  in  payment  of  debts  arising  under  the  laws  relating  to 
internal  revenue,  and  of  all  trusts  created  for  the  use  of  the  United  States  in  payment 
of  such  debts  due  them;  and,  with  the  approval  of  the  Secretary  of  the  Treasury,  may, 
at  public  vendue,  and  upon  not  less  than  twenty  days'  notice,  sell  and  dispose  of  lands 
assigned  or  set  off  to  the  United  States  in  payment  of  such  debt«,  or  vested  in  them 
by  mortgage  or  other  security,  for  the  payment  of  such  debts.  And  in  cases  where 
real  estate  has  or  may  become  the  property  of  the  United  States  by  conveyance  or 
otherwise,  in  payment  of  or  as  security  for  a  debt  arising  under  the  laws  relating  to 
internal  revenue,  and  such  debt  shall  have  been  paid,  toffether  with  the  interest  thereon, 
at  the  rate  of  one  per  centum  per  month,  to  the  United  States,  within  two  years  from 
the  date  of  the  acquisition  of  such  real  estate,  it  shall  be  lawful  for  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  to  release 
by  deed,  or  otherwise  convey  such  real  estate  to  the  debtor,  from  whom  it  was  taken, 
or  to  his  heirs  or  other  legal  representatives."  Act  of  March  2,  1867,  ch.  169,  14  Stat. 
L.  472. 

**  In  payment  of  debts  arising  under  the  when  conveyed  to  the  United  States  bv 

laws  relating  to  internal  revenue"  refers  reason    of    pecuniary    forfeitures    which 

to   real   estate   derived   under   provisions  have  been  levied  on  real  estate,  but  not 

relating  to  fines,  taxes,  penalties,  and  for-  when  it  is  proceeded  against  by  a  process 

feitures     incurred     uncfer     the     internal  in  rem.     (1878)    16  Op.  Atty.-Gen.  186. 
revenue  laws,  and  not  to  land  ac<)uired  by  A  state  has  no  authority  to  levy  a  tax 

the  United  States  in  payment  of  judgment  on  property  while  owned  by  the   United 

recovered  on  official   b^ds  of  collectors.  States.    Van  Brocklin  r.  Tennessee,  (1886) 

(1878)   16  Op.  Atty.-Gen.  146.  117  U.  S.  151,  6  S.  Ct.  670,  29  U.  S.  (L. 

The  charge  of  property  devolves  upon  ed.)  845. 
the    commissioner    of    internal    revenue 

Sec.  3209.  U^^  to  be  sent  to  district  where  the  party  taxed  resides  or 
has  property,  when.]  Whenever  a  eolleetor  has  on  any  list  duly  returned 
to  him  the  name  of  any  person  not  within  his  collection-district  who  is  liable 
to  tax,  or  of  any  person  so  liable  who  has,  in  the  collection-district  in  which 
he  resides,  no  suflBcient  property  subject  to  seizure  or  distraint,  from  which 
the  money  due  for  tax  can  be  collected,  such  collector  shall  transmit  a  state- 
ment containing  the  name  of  the  person  liable  to  such  tax,  with  the  amount 
and  nature  thereof,  duly  certified  under  his  hand,  to  the  collector  of  any 
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district  to  which  said  person  shall  have  removed,  or  in  which  he  shall  have 
property,  real  or  personal,  liable  to  be  seized  and  sold  for  tax.  And  the  col- 
lector to  whom  the  said  certified  statement  is  transmitted  shall  proceed  to 
collect  the  said  tax  in  the  same  way  as  if  the  name  of  the  person  and  objects 
of  tax  contained  in  the  said  certified  statement  were  on  any  list  of  his  own 
collection-district;  and  he  shall,  upon  receiving  said  certified  statement  as 
aforesaid,  transmit  his  receipt  for  it  to  the  collector  sending  the  same  to 
him.     [R.8.] 

Act  of  June  30,  1864,  ch.  1?3,  13  Stat.  L.  236. 

Sec.  3210.  [Collections  to  be  paid  into  Treasury  daily.]  The  gross 
amount  of  all  taxes  and  revenues  received  or  collected  by  virtue  of  this  Title, 
or  of  any  law  hereafter  enacted  providing  internal  revenue,  shall  be  paid, 
by  the  officers  receiving  or  collecting  the  same,  daily  into  the  Treasury  of 
the  United  States,  under  the  instructions  of  the  Secretary  of  the  Treasury, 
without  any  abatement  or  deduction  on  account  of  salary,  compensation, 
fees,  costs,  charges,  expenses,  or  claims  of  any  description ;  and  a  certificate 
of  such  payment,  stating  the  name  of  the  depositor  and  the  specific  account 
on  which  the  deposit  was  made,  signed  by  the  Treasurer,  assistant  treasurer, 
designated  depositary,  or  proper  officer  of  a  deposit  bank,  shall  be  trans- 
mitted to  the  Commissioner  of  Internal  Revenue  :•  Provided,  That  in  dis- 
tricts where,  from  the  distance  of  the  officer,  collector,  or  agent  receiving  or 
collecting  such  taxes  and  revenues  from  a  proper  Government  depository; 
the  Secretary  of  the  Treasury  may  deem  it  proper,  he  may  extend  the  time 
for  making  such  payment,  not  exceeding,  however,  in  any  case  a  period  of 
one  month.    [R.  8,] 

Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  483. 

See  further  the  Act  of  May  27,  1908,  ch.  200,  §  1,  infra,  p.  1040. 

Sec.  321 1 .  [Depositories.]  The  Secretary  of  the  Treasury  is  author- 
ized to  designate  one  or  more  depositories  in  each  State,  for  the  deposit  and 
safe-keeping  of  the  money  collected  by  virtue  of  the  internal-revenue  laws ; 
and  the  receipt  of  the  proper  officer  of  such  depository  to  a  collector  for  the 
money  deposited  by  him  shall  be  a  sufficient  voucher  for  such  collector  in 
the  settlement  of  his  accounts  at  the  Treasury  Department.    [B.  S.] 

Act  of  June  30,  1864,  ch.  173,  13  Stat.  L.  236. 

Provisions  relating  to  the  failure  of  custodians  of  public  money  safely  to  keep  th« 
same  were  mi^de  by  R.  S.  sec.  5490,  which  was  incorporated  in  section  89  of  the  Penal 
Laws  and  repealed  by  section  341  thereof.    See  Penal  Laws. 

Sec.  3212.  [Collector's  monthly  statement  —  final  accounts.]  Every 
collector  shall,  at  the  expiration  of  each  month  after  he  commences  his  col- 
lections, transmit  to  the  Commissioner  of  Internal  Revenue  a  statement  of 
the  collections  made  by  him  within  the  month.  And  every  collector  shall 
complete  the  collection  of  all  sums  assigned  to  him  for  collection,  and  shall 
pay  over  the  same  into  the  Treasury,  and  shall  render  his  accounts  to  the 
Treasury  Department  as  often  as  he  may  be  required.    [jR.  S.] 

Act  of  June  30,  1864.  ch.  173,  13  Stat.  L.  236. 

See  further  the  Act  of  May -27,  1908,  ch.  200,  §  1,  infra,  p.  1040. 
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Sec.  3213.  [Snits,  etc.,  for  fines,  penalties,  and  forfeitures,  and  for 
taxes.]  It  shall  be  the  duty  of  the  collectors ;  in  their  respective  districts, 
subject  to  the  pinovisions  of  this  Title,  to  prosecute  for  the  recovery  of  any 
sums  which  may  be  forfeited  by  law.  All  suits  for  fines,  penalties,  and 
forfeitures,  where  not  otherwise  provided  for,  shall  be  brought  in  the  name 
oi  the  United  States,  in  any  proper  form  of  action,  or  by  any  appropriate 
form  of  proceeding,  qui  tam  or  otherwise,  before  any  circuit  or  district 
court  of  the  United  States,  for  the  district  within  which  said  fine,  penalty, 
or  forfeiture  may  have  been  incurred,  or  before  any  other  court  of  com- 
petent jurisdiction ;  and  taxes  may  be  sued  for  and  recovered  in  the  name 
of  the  United  Stiates,  in  any  proper  form  of  action,  before  any  circuit  or 
district  court  of  the  United  States  for  thp  district  within  which  the  liability  > 
to  such  tax  is  incurred,  or  where  the  party  from  whom  such  tax  is  due 
resides  at  the  time  of  the  commencement  of  the  said  action.    [R.  S,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  110. 

By  the  Judicial  Code,  §S  289-291,  the  Circuit  Courts  were  abolished  and  their  powers 
and  duties  conferred  on  the  District  Courts.    See  Judiciary. 

Any  common-law  remedy  may  be  em-  Recovery  of  fine. —  In  U.  S.  r.  Thomp- 

ployed  by  the  government  for  the  collec-  son,  (D.  C.  Ky.  1891)  45  Fed.  468,  it  ap- 

tion  of  its  dues.     Dollar  Sav.  Bank  v.  U.  peared  that  a  distiller  was  indicted  under 

S>,  (1873)   19  Wall.  227,  22  U.  S.  (L.  ed.)  R.  S.  sec.  3279  (vol.  4,  div.  V  of  this  title) 

80.  for  not  keeping  the  proper  sign  upon  his 

Recover    penalty    by    indictment. —  No  distillery,  and  was  found  guilty  and  fined 

special   form   of   action   is   prescribed   by  $500  and  costs.    The  fine  remained  unpaid 

this  section,  but' it  allows  any  appropriate  and  an  action  was  brought  on  his  distil' 

action  or  proceeding  to  be  used,  and  an  ler's  bond  to  recover  the  amount     It  was 

indictment  will  lie  for  the  recovery  of  the  held  that  such  suit  could  be  maintained, , 

penalty   incurred  under   R.   S.   seCi   3266  as   the  bond   is  a  guaranty  of  the  prin- 

(vol.  4,  div.  V  of  this  title)..    U.  S.  v,  cipal's   conduct,   and    an   obligation    that 

Craft,  (1890)  43  Fed.  374.    But  see  U.  S.  the  sureties  will  pay  all  penalties  incurred 

v:  Elhot,  (1879)    14  Am.  L.  Rev.  247,  25  or  fines  imposed. 

Fed.  Caa.  No.  15,043.  Oleomargarine  Act. —  This  section  is  not 

Assessments  under  R.  S.  sec.  3309. — »For  applicable  to  the  Act  of  Aug.  2,  1886,  ch. 

assessments  made  under  R.  S.  sec.  3309  840  (vol.  4,  div.  X  of  this  title),  commonly 

(vol.  4,  div.  V  of  this  title)   the  right  to  known  as  the  Oleomargarine  Act.    Grier  v, 

bring  suit  is  expresslv  given  by  this  sec-  Tucker,  (W.  D.  Ark.  1907)   160  Fed.  658. 
tion.    U.  S.  V.  Bristow,  (C.  C.  Kv.  1884) 
20  Fed.  378. 

Sec.  3214.  [Suits  tor  taxes,  etc.,  not  to  be  brought  without  sanction 
of  Commissioner.]  No  suit  for  the  recovery  of  taxes,  or  of  any  fine,  pen- 
alty, or  forfeiture,  shall  be  commenced  unless  the  Commissioner  of  Internal 
Revenue  authorizes  or  sanctions  the  proceedings:  Provided,  That  in  case 
of  any  suit  for  penalties  or  forfeitures  brought  upon  information  received 
^rom  any  person,  other  than  a  collector  or  deputy  collector,  the  United 
States  shall  not  be  subject  to  any  costs  of  suit.  [B,  8,] 
•  Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  111. 

Sec.  3215.  [Regulations  as  to  suits  for  government  of  officers.]    It 

shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  with  the; 
approval  of  the  Secretary  of  the  Treasury,  to  establish  such  regulations,  not 
inconsistent  with  law,  for  the  observance  of  revenue  officers,  district  attor- 
neys, and  marshals,  respecting  suits  arising  under  the  internal-revenue  laws 
il3i  which  the  United  States  is  a  party,  as  may  be  deemed  necessary  for  the 
just  responsibility  of  those  officers  and  the  prompt  collection  of  all  revenues 
and  de^ts  due  and  accruing  to  the  United  States  under  such  laws.  [R.  S,] 
Act  of  March  2,  1867,  ch.   IfiO,  14  Stat.  L.  472. 
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Sec.  321 6.  [Honeys  recovered  by  suits  to  be  paid  to  collectors.]    All 

judgments  and  moneys  recovered  or  received  for  taxes,  costs,  forfeitures, 
and  penalties,  shall  be  paid  to  collectors  as  internal  taxes  are  required  to  be 
paid.    [R.8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  111. 

•*  Costs." —  The  section  requires  the  see  no  justiAcation  for  the  collection  from 
costs,  which  belong  to  the  government,  to  the  defendants  of  the  commissions  allowed 
be  paid  into  a  different  department  in  by  law  to  the  clerk  and  other  officers, 
internal  revenue  cases.  These  costs  con-  except  upon  the  ground  that  they  are  a 
sist  of  expenditures  made  by  the  govern-  part  of  tne  costs  to  which  the  government 
ment  during  the  progress  of  the  suits,  and  was  necessarily  and  legally  subjected  by 
taxed  to  and  recovered  from  defendants  on  reason  of  the  suit,  and  recoverable  as  ac- 
its  account,  but  does  not  include  the  cruing  costs,  because  not  ascertainable  he- 
officer's  fees.  U.  S.  V.  Cigars,  etc.,  (1880)  fore  payment  of  or  on  account  of  the  judg- 
2  Fed.  494.  ment    If  so,  they  are  as  clearly  embraced 

But  see  U.  S.  v.  Wolters,  (1892)  51  by  the  word  'coats'  in  section  3218,  Re- 
Fed.  896,  in  which  the  court  said :  "  The  vised  Statutes,  as  the  taxed  costs.  Nor 
taxed  costs  include  not  only  expenditures  do  the  fees  or  commissions  of  the  officers 
made  by  the  government  during  the  belong  to  them  without  qualification.  To 
progress  of  the  suit,  such  as  the  payment  the  limit  of  the  maximum  of  their  com- 
of  witnesses,  etc.,  but  the  legal  fees  of  the  pensation  they  do,  but  when  that  limit  is 
clerk  and  other  officers  for  services  ren-  exceeded,  both  fees  and  commissions  belong 
dered  at  the  instance  and  for  the  benefit  to  the  government.  The  government, 
of  the  government,  for  the  payment  of  therefore,  has  a  contingent  interest  in  all 
which  the  latter  is  therefore  necessarily  fees  and  commissions  allowed  and  received 
liable.  Such  fees  of  the  clerk  in  the  case  by  the  clerk  and  other  officers  referred  to, 
now  before  the  court  amounted  to  $77.40,  and  when  such  fees  or  commissions  are 
and  were  taxed  and  included  in  the  judg-  allowed  for  services  rendered  the  govern- 
ment and  recovered  from  the  defendants,  ment,  it  would  seem  that  the  government 
and  it  is  not  suggested  in  the  present  case  must  be  liable  therefor.''  See  also  (1877) 
that  they  are  not  properly  payable  into  15  Op.  Atty.-Gen.  387. 
the  treasury  through  the  collector.    I  can 

Sec.  3217.  [Dues  from  delinquent  coUector  to  be  coUeoted  by  distraiiit 
and  sale.]  When  any  collector  fails  either  to  collect  or  to  render  his 
account,  or  to  pay  over  in  the  manner  or  within  the  times  provided  by  law, 
the  First  Comptroller  of  the  Treasury  shall,  immediately  after  evidence  of 
such  delinquency,  report  the  same  to  the  Solicitor  of  the  Treasury,  who  shall 
issue  a  warrant  of  distress  against  such  delinquent  collector,  directed  to 
the  marshal  of  the  district,  expressing  therein  the  amount  with  which  the 
said  collector  is  chargeable,  and  the  sums,  if  any,  which  have  been  paid 
over  by  him,  so  far  as  the  same  are  ascertainable.  And  the  said  marshal 
shall,  himself,  or  by  his  deputy,  immediately  proceed  to  levy  and  collect 
the  sum  which  may  remain  due,  with  five  per  centum  thereon,  and  all  the 
expenses  and  charges  of  collection,  by  distress  and  sale  of  the  goods  and 
chattels,  or  any  personal  effects  of  the  delinquent  collector,  giving  at  least 
five  days*  notice  of  the  time  and  place  of  sale,  in  the  manner  provided  by 
law  for  advertising  sales  of  personal  property  on  execution  in  the  State 
wherein  such  collector  resides.  And  the  bill  of  sale  of  the  officer  of  any 
goods,  chattels,  or  other  personal  property,  distrained  and  sold  as  aforesaid, 
shall  be  conclusive  evidence  of  title  to  the  purchaser,  and  prima-facie  evi- 
dence of  the  right  of  the  officer  to  make  such  sale,  and  of  the  correctness 
of  his  proceedings  in  selling  the  same.  And  for  want  of  goods  and  chattels, 
or  other  personal  effects  of  such  collector,  sufficient  to  satisfy  any  warrant 
of  distress,  issued  as  aforesaid,  the  real  estate  of  such  collector,  or  so  much 
thereof  as  may  be  necessary  for  satisfying  the  said  warrant,  after  being 
advertised  for  at  least  three  weeks  next  before  the  time  of  sale,  in  not  less 
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than  three  public  places  in  the  collection-district,  and  in  one  newspaper 
printed  in  the  county  or  district,  if  any  there  be,  shall  be  sold  at  public 
auction  by  the  marshal  or  his  deputy.  Upon  such  sale,  the  marshal  shall 
make  and  deliver  to  the  purchaser  of  the  premises  sold  a  deed  of  conveyance 
thereof,  to  be  executed  and  acknowledged  in  the  manner  and  form  pre- 
scribed by  the  laws  of  the  State  in  which  said  lands,  are  situated,  and  said 
deed  so  made  shall  invest  the  purchaser  with  all  the  title  and  interest  of  the 
defendant  named  in  said  warrant,  existing  at  the  time  of  the  seizure  thereof. 
And  all  moneys  that  may  remain  of  the  proceeds  of  such  sale  of  personal  or 
real  property,  after  satisfying  the  said  warrant  of  distress,  and  paying  the 
reasonable  costs  and  charges  of  sale,  shall  be  returned  to  the  proprietor  of 
the  property  sold  as  aforesaid.    [B.  S.] 

Act  of  June  30,  1884,  ch.  173,  13  Stat.  L.  237. 

By  the  Act  of  July  31,  1894,  ch.  174,  S  4,  the  First  Comptroller  of  the  Treasury  was 
designated  the  Comptroller  of  the  Treasury.    See  Treasuby  Department. 

Purpose   of  section. —  This   sectioji,  to-  money;  but  though  these  sections  extend 

gether  with   R.   S.   sees.   3624   and   3625  to  revenue  officers,  they  cannot  properly 

(title  Public  Moneys),  has  for  its  object  be  regarded  as  revenue  laws.     (1878)   16 

the    enforcement    of    the    liabilities    of  Op.  Atty.-Gen.  146. 
officers   who   are   accountable   for   public 

Sec.  239.  [Accounts  of  receipts  of  internal  revenue.]  Separate 
accounts  shall  be  kept  at  the  Department  of  the  Treasury  of  all  moneys 
received  from  internal  duties  or  taxes  in  each  of  the  respective  States,  Terri- 
tories, and  collection-districts,  and  of  the  amount  of  each  species  of  duty 
and  tax  that  shall  accrue ;  so  as  to  exhibit,  as  far  as  may  be,  the  amount 
collected  from  each  source  of  revenue,  with  the  moneys  paid  as  compensa- 
tion and  for  allowances  to  the  collectors  and  deputy  collectors,  inspectors, 
and  other  officers  employed  in  each  of  the  respective  States,  Territories,  and 
collection-districts.     [B.  S.] 

Act  of  June  30,  1864,  ch.  173,  18  Stat.  L.  239. 

The  words  "  assessors  and  assistant  assessors "  which  appeared  in  the  section  as 
originally  enacted  after  the  words  "  deputy  collectors  "  were  stricken  out  by  Act  of  Feb. 
18,  1875,  ch.  80,  18  Stat.  L.  317. 

Sec.  3218.  [Oollectors  charged  with  what.]  Every  collector  shall  be 
charged  with  the  whole  amount  of  taxes,  whether  contained  in  lists  trans- 
mitted to  him  by  the  Commissioner  of  Internal  Revenue,  or  by  other  col- 
lectors, or  delivered  to  him  by  his  predecessor  in  office,  and  with  the  addi- 
tions thereto,  with  the  par  value  of  all  stamps  deposited  with  him,  and  with 
all  moneys  collected  for  penalties,  forfeitures,  fees,  or  costs ;  and  he  shall 
be  credited  with  all  payments  into  the  Treasury  made  as  provided  by  law, 
with  all  stamps  returned  by  him  uncanceled  to  the  Treasury,  and  with  the 
amount  of  taxes  contained  in  the  lists  transmitted  in  the  manner  heretofore 
provided  to  other  collectors,  and  by  them  receipted  as  aforesaid ;  also  with 
the  amount  of  the  taxes  of  such  persons  as  may  have  absconded,  or  become 
insolvent,  prior  to  the  day  when  the  tax  ought,  according  to  the  provisions 
of  law,  to  have  been  collected,  and  with  all  uncollected  taxes  transferred  by 
him  or  by  his  deputy  acting  as  collector  to  his  successor  in  office :  Provided, 
That  it  shall  be  proved  to  the  satisfaction  of  the  Commissioner  of  Internal 
Revenue,  who  shall  certify  the  facts  to  the  First  Comptroller  of  the  Treas- 
ury, that  due  diligence  was  used  by  the  collector.    And  each  collector  shall 
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also  be  credited  with  the  amount  of  all  property  purchased  by  him  for  the 
use  of  the  United  States,  provided  he  faithfully  account  for  and  pay  over 
the  proceeds  thereof  upon  a  resale  of  the  same  as  required  by  law.    [B.  S,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  110;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
402. 

Credit  of  uncollected  tazes.-~In  a  suit  U.  S.  726,  25  U.  S.  (L.  ed.)  835. 
on  the  bond  of  a  colleclor  of  internal  Recovery  on  breach  assigned. —  In  an  ac- 
revenue  for  a  balance  of  taxes  charged  to  tion  on  a  collector's  bond,  when  the  breach 
iHm,  he  is  entitled  to  a  credit  for  all  un-  assigned  is  that  the  collector  did  not  faith- 
collected  taxes  transferred  by  him  to  his  fully  perform  his  duties  as  collector,  but 
successor  in  office,  if  he  proves  that  due  received  as  such  a  certain  sum  which  he 
diligence  was  used  by  him  for  their  col-  never  accounted  for  or  paid  to  the  United 
lection.  The  certificate  of  the  commis-  States,  dereliction  of  duty  in  not  making 
sioner  of  internal  revenue  is  a  condition  collections  cannot  be  set  up  at  the  trial  in 
precedent  to  a  credit  by  the  first  comp-  support  of  the  breach  alleged.  U.  S.  r. 
troUer  of  the  treasury  before  suit,  but  not  Glenn,  (1872)  1  Woods  400,  25  Fed.  Cas. 
to  a  defense  upon  the  facts  if  a  suit  is  No.  15,217. 
brought.     U.   S.   v.  Kimball,    (1879)    101 

Sec.  3219.  [Death,  etc.,  of  collector  —  uncollected  balances.]    In  case 

of  the  death,  resignation,  or  removal  of  any  collector,  all  lists  and  accounts 
of  taxes  uncollected  shall  be  transferred  to  his  successor  in  office  as  soon  as 
such  successor  is  appointed  and  qualified,  and  it  shall  be  the  duty  of  such 
successor  to  collect  the  same.     [B,  S.] 
Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  110. 

Sec.  3220.  [Refundment  of  taxes,  penalties,  etc.]  The  Commissioner 
of  Internal  Revenue,  subject  to  regulations  prescribed  by  the  Secretary  of 
the  Treasury,  is  authorized,  on  appeal  to  him  made,  to  remit,  refund,  and 
pay  back  all  taxes  erroneously  or  illegally  assessed  or  collected,  all  penalties 
collected  without  authority,  and  all  taxes  that  appear  to  be  unjustly  assessed 
or  excessive  in  amount,  or  in  any  manner  wrongfully  collected ;  also  to  repay 
to  any  collector  or  deputy  collector  the  full  amount  of  such  sums  of  money 
as  may  be  recovered  against  him  in  any  court,  for  any  internal  taxes  col- 
lected by  him,  with  the  cost  and  expenses  of  suit ;  also  all  damages  and  costs 
recovered  against  any  assessor,  assistant  assessor,  collector,  deputy  collector, 
or  inspector,  in  any  suit  brought  against  him  by  reason  of  anything  done  in 
the  due  performance  of  his  official  duty :  Provided,  That  where  a  second 
assessment  is  made  in  case  of  a  list,  statement,  or  return  which  in  the  opin- 
ion of  the  collector  or  deputy  collector  was  false  or  fraudulent,  or  contained 
any  understatement  or  undervaluation,  such  assessment  shall  not  be 
remitted,  nor  shall  taxes  collected  under  such  assessment  be  refunded,  or 
paid  back,  unless  it  is  proved  that  said  list,  statement,  or  return  was  not 
false  or  fraudulent,  and  did  not  contain  any  understatement  or  under- 
valuation.    [B,  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  Ill;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
401. 

Statutory  remedy  exclusive.—  The  rem-  This  section  and  R.  S.  sec  3226,  infrOy 

edy  to  recover  back  an  internal  revenue  p.  1034,  are  not  to  be  so  construed  aa  to 

tax  after  paid  is  exclusively  as  specified  give  to  an  adverse  decision  of  a  cominis- 

in  the  statute,  and  the  provisions  of  this  sioner,  upon  an  appeal  to  him  under  R.  S. 

section   and   R.   S.   sees.   3226,   3227   and  sec.  3226,  the  effect  of  a  bar  to  the  relief 

3228    {infra,   p.    1034    et   seq.)    must   be  to   be   afforded    under   this   section   after 

strictly    complied    witli.      Public    Service  judgment  has  been  duly  recovered  against 

R.  Co.  r.  Herold,   (I).  C.  N.  J.  1915)   219  a  collector.    Nixon  r.  U.  S.,  (1883)  18  Ct 

Fed.     301;     Public    Service    Gas    Co.    v.  CL  448. 
Herold,   (D.  C.  N.  J.  1915)   227  Fed.  496. 
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Authority  of  commissioner. —  The  law 
imposes  upon  the  commissioner,  and  upon 
no  other  officer,  the  duty  of  deciding 
whether  a  tax  has  been  erroneously  or  il- 
legally assessed  or  collected,  and  whether 
it  should  be  refunded.  While  his  decision 
may  be  impeached  for  fraud  or  mistake 
apparent  on  the  record,  no  other  officer  of 
the  government  is  authorized  to  review  his 
discretion.  Sybrandt  v.  U.  S.,  (1884)  19 
Ct.  CI.  461.  See  also  U.  S.  v.  Kaufman, 
(1877)  96  U.  S.  567,  24  U.  S.  (L.  ed.) 
792;  (1873)  14  Op.  Atty .-Gen.  275;  Green- 
castle  First  Nat.  Bank  v.  U.  S.,    (1879) 

15  Ct.  CI.  230;  Barnett  v.  U.  S.,   (1880) 

16  Ct.  CI.  515;  Dunnegan  v.  U.  S., 
(1881)    17  Ct.  CI.  254. 

«  While  the  power  of  final  decision  is 
vested  in  the  commissioner  to  determine 
whether  any,  and  if  so  how  much,  shall 
be  returned  to  the  claimant,  and  there  is 
no  appeal  from  him  to  the  Secretary  of 
the  Treasury,  when  the  commis8ioner,*act- 
ing  under  a  treasury  regulation,  trans- 
mitted the  case,  "  with  the  evidence  in 
support  of  it,  to  the  Secretary  of  the 
Treasury  for  his  consideration  and  advise- 
ment," he  expressly  adopted  such  regula- 
tion as  the  guide  to  his  procedure,  and 
there  was  no  final  determination  made  or 
intended  by  him.  Stotesbury  v.  U. .  S., 
(1892)  146  U.  S.  196,  13  S.  Ct.  1,  36  U.  S. 
(L.  ed.)  940.  See  also  Dupasseiir  v.  U. 
S.,  (1883)   19  Ct.  CI.  1. 

A  regulation  which  requires  .the  commis- 
sioner, after  examining  a  case,  but  "  be- 
fore it  is  finally  decided,  to  transmit  the 
case,  with  the  evidence  in  support  of  it, 
to  the  Secretary  of  the  Treasury,  for  his 
consideration  and  advisement,''  is  a  proper 
one.  It  prevents  hasty  action,  and  sub- 
jects the  commissioner's  proposed  action 
to  the  knowledge  and  scrutiny  of  his 
official  superior,  but  it  does  not  attempt  to 
coerce  his  final  decision.  Sybrandt  r.  U. 
S.,  (1884)  19  Ct.  CI.  461.  See  also  Wool- 
ner  v,  U.  S.,  (1877)   13  Ct.  CI.  355. 

The  commis8ioner*8  funciians  are  judi- 
oial  in  their  nature,  and  his  iaction  con- 
cludes a  claimant  from  taking  to  the 
courts  for  investigation  the  things  de- 
signed to  be  finally  settled  bv  him.  Com- 
ing t?.  U.  S.,  (1899)  34  Ct.  CI.  278. 

A  mistake  of  jurisdiction  made  by  the 
commissioner  would  avoid  his  final  deci- 
sion, but  a  mistake  of  judgment  or  dis- 
cretion, while  acting  within  the  scope  of 
his  jurisdiction,  cannot  be  set  up  and 
inquired  into  to  impeach  the  conclusion  at 
which  he  arrives.  Nixon  v.  U.  S.,  (1883) 
18  Ct.  CI.  448.  See  also  Woolner  t\  U.  S., 
(1877)    13  Ct.  CI.  355. 

The  commissioner  may  revoke  his  cer- 
tificate of  allowance  at  any  time  before 
payment  or  before  action  brought  thereon. 
The  sending  of  the  order  to  the  accounting 
officers  does  not  place  it  beyond  his  power 
to  recall.  Ridgway  v.  U.  S.,  (1883)  18 
Ct.  CI.  707. 

Sufficiency  of  appeal. —  Tlie  lod&ring  of 
an  appeal  made  out  in  due  form  with  the 


proper  collector  of  internal  revenue  for 
the  purpose  of  transmission  to  the  com- 
missioner in  the  usual  course  of  business, 
under  the  requirements  of  the  regulations 
of  the  secretary,  is  in  legal  effect  a 
presentation  of  the  appeal  to  the  commis- 
sioner. U.  S.  V.  Real  Estate  Sav.  Bank, 
104  U.  S.  728,  26  U.  S.  (L.  ed.-)  908.  But 
see  (1873)   14  Op.  Atty.-Gen.  615. 

"An  informal  appeal  to  the  commis- 
sioner, which  is  satisfactorv  to  him  and  is 
accepted  as  such,  is  a  sufficient  presenta- 
tion of  a  claim  to  lay  the  foundatioji  of  a 
more  formal  application  to  be  made  in 
conformity  to  the  regulation,  when  re- 
quired by  the  commissioner."  Green- 
castle  First  Nat.  Bank  f.  U.  S.,  (1879) 
15  Ct.  CI.  231. 

An  informal  statement  made  by  the 
oomptrollery  in  a  case  in  which  the  blanks 
prescribed  by  the  Secretary  of  the  Treas- 
ury did  not  exactly  and  aptly  apply,  was 
held  to  be  a  sufficient  presentation  of  the 
claim  within  the  meaning  of  the  statute 
and  the  regulations,  accepted  as  it  was  by 
the  commissioner.  "  Valid  claims  cannot 
be  defeated  by  irregularities  of  the  execu- 
tive officers  in  mere  matter'  of  form." 
Wayne  r.  U.  S.,  (1891)  26  Ct.  CI.  274. 

A  protest  upon  a  return  for  tawation 
against  the  requirements  of  the  form  on 
which  the  return  is  made,  accompanied  by 
an  amended  return  made  out  according  to 
the  plaintifi''s  construction  of  the  law,  is 
not  such  a  claim  to  the  commissioner  of 
internal  revenue  as  is  required  by  the  law 
or  the  treasury  regulations.  Kings  County 
Sav.  Inst.  i\  Blair,  (1886)  116  U.  S.  200, 
6  S.  Ct.  353,  29  U.  S.  (L.  ed.)  657. 

The  appeal  dates  from  the  time  of  its 
filing  in  the  office  of  the  commissioner  of 
internal  revenue,  and  not  from  the  time 
the  application  for  refund  was  executed, 
dated,  and  deposited  with  the  collector  and 
certified  by  him.  Cotton  Press  Co.  v.  Col- 
lector, (1873)  1  Woods  296,  6  Fed.  Cas. 
No.  3.271. 

Judgment  —  to  whom  paid. —  After  the 
recovery  of  a  judgment  against  a  collector 
of  internal  revenue  for  damages  and  costs 
for  the  w^rongful  seizure  of  property,  if 
the  collector  appeals  to  the  commissioner 
for  the  payment  of  the  judgment,  it  is  not 
improper  to  consider  the  application  as 
one  for  the  payment  to  the  plaintiff  in 
the  judgment.  As  the  first  clause  provides 
for  the  refunding  of  taxes  and  penalties 
to  the  person  from  whom  they  are  col- 
lected, it  is  in  harmony  with  such  pro- 
vision that  the  moneys  and  damages  to  be 
repaid  under  the  second  and  third  clauses 
should  be  paid  to  the  person  who  recovers 
the  judgment  for  them,  if  the  judgment  is 
not  paid  by  the  defendant.  U.  S.  r.  Fre- 
richs,  (1888)  124  U.  S.  315,  8  S.  Ct.  514, 
31  U.  S.  (L.  ed.)  471.  See  also  Nixon  v. 
U.  S.,   (1883)    18  Ct.  CI.  456. 

Costs. —  This  statute  seems  to  contem- 
plate that  in  suits  to  recover  taxes  il- 
legally assessed  and  collected  costs  will  be 
awaniod  against  the  government  officers, 
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and  that  in  due  course  they  will  be  paid 
by  the  United  States.  It  would  be  an  in- 
justice to  require  a  party  who  is  com- 
pelled to  pay  an  illegal  assessment  to 
bear  all  the  burden  of  the  successful  litiga- 
tion necessary  to  recover  the  same.  De 
Bary  v.  Carter,  (C.  C.  A,  1900)  102  Fed. 
130,  42  C.  C.  A.  209.  See  also  U.  S.  v. 
Davis,  (C.  C.  A.  1893)  64  Fed.  147,  12 
U.  S.  App.  47,  4  C.  C.  A.  251. 

Whether  interest  may  be  allowed  on 
wrongfully  collected  taxes,  see  Stewart  v. 
Barnes,  (1894)  153  U.  S.  456,  14  S.  Ct. 
849,  38  U.  S.  (L.  ed.)  781;  White  v. 
Arthur,  (1882)  10  Fed.  80;  Louisville 
Sinking  Fund  Com'rs  v.  Buckner,  (1891) 
48  Fed.  533. 

Limitation. —  Two  years  after  the  pay- 
ment of  an  illegal  tax  is  the  time  within 
which,  under  R.  S.  sec.  3228,  infra,  p.  1037, 
the  right  of  recovery  provided  for  by  this 
section  may  be  pursued.  Logan  County 
I?.  U.  S.,  (1898)  169  U.  S.  256,  18  S.  Ct. 
361,  42  U.  S.  (L.  ed.)  737;  Public  Service 
R.  Co.  V.  Herold,  (C.  C.  A.  3d  Cir.  1916) 
229  Fed.  902;  Public  Service  R.  Co.  r. 
herold,  (D.  C.  N.  J.  1916)  219  Fed.  301, 
citing  Schwarzchild,  etc.,  Co.  v.  Rucker, 
(N.  D.  Ga.  1900)  143  Fed.  656;  Merck  v. 
Treat,  (C.  C.  A.  2d  Cir.  1909)  174  Fed, 
388,  98  C.  C.  A.  606;  Hastings  v.  Herold, 
(C.  C.  N.  J.  1910)  184  Fed.  759;  U.  S.  v, 
Shipley,  (C.  C.  A.  3d  Cir.  1912)  197  Fed. 
265,  116  C.  C.  A.  627. 

An  adverse  decision  by  the  commissioner 
does  not  operate  to  extend  the  time  within 
which  to  begin  suit  for  a  refund.  Public 
Service  R.  Co.  v.  Herold,  (D.  C.  N.  J. 
1915)  219  Fed.  301;  Public  Service  R.  Co. 
V.  Herold,  (D.  C.  N.  J.  1915)  227  Fed. 
496. 

Question  for  commissioner, —  Whether 
the  claim  was  presented  within  the  time 
required  by  R.  S.  sec.  3228,  infra,  p.  1037, 
is  a  question  within  the  authority  of  the 
commissioner  to  determine.  Greencastle 
First  Nat.  Bank  v.  U.  S.,  (1879)  15  Ct. 
CI.  231. 

Claims  within  purview  of  statute. — A 
claim  for  money  alleged  to  have  been 
erroneously  and  illegally  collected  from 
the  claimant,  under  a  judgment  rendered 
in  favor  of  the  United  States  against  him 
as  surety  on  the  bond  of  a  distiller,  is  not 
such  a  one  as  a  commissioner  has  au- 
thority to  remit  and  refund.  Seat  v.  U. 
S.,  (1883)  18  Ct.  CI.  458. 

Where  a  stamp  has  been  destroyed,  and 
the  taxpayer  is  forced  to  affix  a  new 
stamp,  the  commissioner,  upon  proof  of 
these  facts,  has  power  to  direct  the  price 
of  the  second  stamp  to  be  refunded. 
(1871)  13  Op.  Atty.-Gen.  574.  See  also 
Woolner  v.  U.  S.,   (1877)    13  Ct.  CI.  355. 

Reduction  by  leakage. — A  claim  for  a 
reduction  in  taxes  on  account  of  loss  of 
distilled  spirits  in  warehouse  by  reason  of 
leakage  or  evaporation  is  to  be  determined 
by  an  appeal  to  the  commissioner  of  in- 
ternal revenue  under  this  section.  Com- 
ing V.  U.  S.,  (1899)   34  Ct.  CI.  271. 


But  see  (1880)  16  Op.  Atty.-Gen.  667,  • 
where  the  Attorney-General  said  that  the 
exaction  of  the  tax  on  the  whole  amount 
of  spirits  originally  deposited  in  bond, 
without  allowance  for  leakage,  is  not 
wrongful  within  the  meaning  of  this  sec- 
tion. See  also  (1883)  17  (^.  Atty.-Gen. 
500. 

Claim  on  account  of  taxes. —  Under  R. 
S.  sec.  951  (title  Claims),  a  claim  for 
credit  on  account  of  taxes  erroneously 
assessed  and  collected  will  not  be  allowed 
in  a  suit  by  the  United  States,  where  it 
does  not  appear  that  the  claim  was  ever 
presented  to  the  accounting  officers  of  the 
Treasury  for  allowance,  on  appeal  or 
otherwise,  or  that  it  has  ever  l3een  dis- 
allowed. Western  Union  R.  Co.  v,  U.  8., 
(1879)  101  U.  S.  543,  26  U.  S.  (L.  ed.) 
1068. 

ConcluaiTenesa  of  award. — An  allowance 
by  the  commissioner  of  internal  revenue 
for  the  refund  of  a  tax  illegally  collected 
is  not  the  simple  passing  of  an  ordinary 
claim  by  an  ordinary  accounting  officer, 
but  an  award  upon  which  an  action  may 
be  brought,  and  which  is  conclusive  unless 
impeached  for  fraud  or  mistake.  Edison 
Electric  Illuminating  Co.  v,  U.  S.,  (1903) 
38  Ct.  CI.  208. 

Reconsideration  of  claim  determined  by 
Supreme  Court.— In  (1906)  25  Op.  Atty.- 
Gen.  605,  it  was  held  that  the  commis- 
sioner of  internal  revenue  had  no  power, 
under  thia  section,  to  reopen  and  allow 
the  claim  of  a  steamship  company  for 
taxes  voluntarily  paid  under  a  mutual 
mistake  of  law,  as  the  judgment  of  the 
Supreme  Court  (200  U.  S.  488,  26  S.  Ct. 
327,  50  U.  S.  (L.  ed.)  569).  in  sustaining 
the  ruling  of  the  commissioner  that  the 
company  had  no  legal  claim  against  the 
government,  deprived  the  commissioner  of 
jurisdiction  to  again  entertain  the  claim. 

Taxes  voluntarily  paid. —  The  commis- 
sioner of  internal  revenue  has  no  power, 
under  this  section,  to  refund  taxes  volun- 
tarily paid  without  protest,  under  a 
mutual  mistake  of  law.  The  rule  is  firmly 
established  and  unqualified  that  protest  is 
indispensable  to  the  right  to  recover  taxes 
claimed  to  have  been  illegally  exacted. 
(1908)  26  Op.  Atty.-Gen.  472. 

Persona  liable. — ^Act  Cong.  June  13, 
1898  (vol.  4.  div.  XVI  of  this  title),  which 
imposed  an  internal  revenue  tax  on  certain 
legacies,  required  the  executor  to  sign  a 
statement  to  the  collector  and  to  pay  the 
tax  to  him,  and  section  30  of  that  Act 
gave  the  commissioner  of  internal  revenue 
control  of  the  assessment.  R.  S.  sees.  3182, 
3183  {supra,  p.  1010)  required  the  collector 
to  pay  the  tax  into  the  Treasury,  and  de- 
clared that  on  the  death  of  the  collector  all 
lists  should  be  transferred  to  his  successor; 
and  Act  of  Feb.  8,  1899,  ch.  121,  30  Stat.  L. 
822  (see  title  Public  Offigebs  Aim  Em- 
ployees ) ,  declared  that  an  action  against 
such  collector  should  not  abat«  by  his 
death,  but  that  his  successor  should 
be  substituted  as  defendant.     It  has  been 
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held  that  where  the  collector  wrongfully 
received  an  inheritance  tax  on  bequests 
which  were  not  taxable,  on  his  death  the 
liability  to  refund  was  enforceable  against 
his  successor  in  office,  it  being  the  duty  of 


the  commissioner  to  pay  any  judgment 
rendered  against  the  collector  as  provided 
by  section  3220.  Armour  f?.  Roberts, 
(1907)   151  Fed.  846. 


Sec.  3221.  [Taxes  on  spirits  accidentally  destroyed.]  The  Secretary 
of  the  Treasury,  upon  the  production  to  him  of  satisfactory  proof  of  the 
actual  destruction  by  accidental  fire  or  other  casualty,  and  without  any 
fraud,  collusion,  or  negligence  of  the  owner  thereof,  of  any  distilled  spirits, 
while  the  same  remained  in  the  custody  of  any  officer  of  internal  revenue 
in  any  distillery  warehouse,  or  bonded  warehouse  of  the  United  States  and 
before  the  tax  thereon  has  been  paid,  may  abate  the  amount  of  internal 
taxes  accruing  thereon,  and  may  cancel  any  warehouse  bond,  or  enter  satis- 
faction thereon,  in  whole  or  in  part,  as  the  case  may  be.  And  if  such  taxes 
have  been  collected  since  the  destruction  of  said  spirits,  the  said  Secretary 
shall  refund  the  same  to  the  owners  thereof  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated.  And  when  any  distilled  spirits  are  here- 
after destroyed  by  accidental  fire  or  other  casualty,  without  any  fraud,  col- 
lusion, or  negligence  of  the  owner  thereof,  after  the  time  when  the  same 
should  have  been  drawn  off  by  the  ganger  and  placed  in  the  distillery- 
warehouse  provided  by  law,  no  tax  shall  be  collected  on  such  spirits  so 
destroyed,  or,  if  collected,  it  shall  be  refunded  upon  the  production  of  satis- 
factory proof  that  the  spirits  were  destroyed  as  herein  specified.    [B.  8.] 

Act  of  May  27,  1872,  ch.  218,  17  Stat.  L.  162. 

The  latter  part  of  the  section,  beginning  "And  when  any  distilled  spirits  are  here- 
after destroyed,"  etc.,  was  added  to  the  section  as  originally  enacted,  by  Act  of  March  1. 
1879,  ch.  126,  20  Stat.  L.  341. 

By  the  Act  of  June  7,  1906,  ch.  3046,  S  6  (vol.  4,  div.  V  of  this  title),  the  provisions 
of  this  ....  .        . 


is  section  were  extended  to  grape  brandy. 


The  decision  of  the  Secretary  of  the 
Treasury  is  final  and  conclusive  when  the 
case  is  one  within  the  letter  and  purpose 
of  the  statute.  Hofifheimer  v,  U.  S., 
(1885)    20  Ct.  a.  371. 

DistiUed  spirits  had  been  in  the  bonded 
warehouse  beyond  the  bonded  period  of 
three  yeaia,  and  the  collector  failed  to  col- 
lect the  tax  by  distraint  immediately  upon 
the  expiration  of  that  period.  On  the  ac- 
cidental destruction  of  the  warehouse  by 
fire,  the  secretary  had  authority  to  abate 
the  unpaid  tax.  (1886)  18  Op.  Atty.-Gen. 
379. 

*' Other  casualty,"  as  used  in  thie  sec- 
tion, means  an  accidental  destruction  by 
some  cause  of  like  character  and  operation 
as  fire,  such  as  lightning,  floods,  cyclones, 
storms,  and  other  uncontrollable  force, 
which  ordinary  foresight  and  prudence 
could  not  guard  againet  or  prevent.  A 
loss  from  undiscoverable  wormholes,  or 
the  warping  of  barrels  from  excessive  sum- 
mer heat,  causing  greater  evaporation  of 
spirits,  is  not  the  destruction  by  "  other 
casualty"  contemplated  by  this  section. 
Crystal  Spring  Distillery  Co.  v.  Cox,  (C. 
C.  A.  1892)  49  Fed.  655,  6  U.  S.  App. 
42,  1  C.  C.  A.  365. 

Spirits  lost  after  seizure  by  an  internal 
revenue  officer,  through  the  latter's  mere 
negligence,  were  not  lost  by  reason  of 
"  casualty  "  within  this  section.     U.  S.  v. 


Sisk,  (C.  C.  A.  4th  Cir.  1910)  176  Fed. 
885,  100  C.  C.  A.  355. 

Liabilities  of  sureties  after  notice  of 
abatement. — ^After  the  secretary  has 
abated  the  taxes,  and  has  given  notice 
thereof  to  the  collector  of  internal  revenue, 
with  directions  to  take  credit  therefor  in 
his  account,  which  was  done,  and  official 
notice  has  been  given  to  the  principals 
upon  the  warehouse  distillers'  bond,  and 
they  have  given  notice  to  their  suretibs, 
no  suit  can  be  maintained.  While  the 
secretary  might,  on  new  evidence  or 
further  consideration,  reimpose  the  taxes, 
his  reassessment  would  only  subject  the 
spirits  and  the  distiller  to  a  liability  for 
their  payment;  it  could  not  restore  the 
obligation  of  the  distillers*  bond.  U.  S.  v, 
Alexander,  (1884)  110  U.  S.  326,  4  S.  Ct. 
99,  28  U,  S.   (L.  ed.)   166. 

Defense  to  action  on  bond. —  This  sec- 
tion confers  upon  the  owner  of  distilled 
spirits  deposited  in  a  warehouse  a  legal 
right  which  is  enforceable  in  the  courts, 
and  is  not  dependent  on  the  discretionary 
action  of  the  Secretary  of  the  Treasury, 
and  therefore  a  destruction  of  spirits  in  a 
warehouse  by  accidental  fire  may  be  set 
up  as  a  defense  to  an  action  by  the  govern- 
ment on  a  distiller's  bond  to  recover  the 
taxes  thereon.  Freeman  v.  U.  S.,  (1907) 
157  Fed.  195,  84  C.  C.  A.  643. 
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Sec.  3222.  [Retrospective  effect  of  preceding  sectioiir]    The  preceding 

section  shall  take  effect  in  all  cases  of  loss  or  destruction  of  distilled  spirits 
as  aforesaid  which  have  occurred  since  January  one,  eighteen  hundred  and 
sixty-eight.     [R.  8.] 

Act  of  May  27,  1872,  ch.  218,  17  Stat.  L.  162. 


Sec.  3223.  [When  tax  on  lost  spirits  is  indemnified  by  insurance.] 

When  the  owners  of  distilled  spirits  in  the  cases  provided  for  by  the  two 
preceding  sections  may  be  indemnified  against  such  tax  by  a  valid  claim  of 
insurance,  for  a  sum  greater  than  the  actual  value  of  the  distilled  spirits 
before  and  without  the  tax  being  paid,  the  tax  shall  not  be  remitted  to  the 
extent  of  such  insurance.     [B.  8.] 

This  section  was  substituted,  for  the  section  as  originally  enacted,  by  Act  of  March  1, 
1870,  ch.  125,  20  Stat.  L.  333. 

The  original  section  was  as  follows: 

**  8ec.  3223.  When  the  owners  of  distilled  spirits  in  the  cases  provided  for  by  the 
two  preceding  sections  may  be  indemnified  against  such  tax  by  a  valid  claim  of  insur- 
ance, the  tax  shall  not  be* remitted  to  the  extent  of  such  insurance."  Act  of  May  27. 
1872,  ch.  218,  17  Stat.  L.  162. 

By  an  Act  of  June  7,  1906,  ch.  3046,  §  5  (vol.  4,  div.  V  of  this  title),  the  provisions 
of  this  section  were  extended  to  grape  brandy. 


Construction  of  insurance  policy. —  Tliis 
law  does  not  change  the  rule  of  construc- 
tion applicable  to  these  contracts  of  in- 
demnity. It  contemplates  that  there  may 
be  a  valid  insurance  covering  the  entire 
interest  of  the  assured,  including  the  tax, 


and  in  that  event* there  is  to  be  no  remis- 
sion of  the  tax.  Hedger  v.  Union  Ins.  Co., 
(1883)  17  Fed.  498.  See  Germania  Fire 
Ins.  Co.  V.  Thompson,  (1877)  95  U.  S. 
547,  24  U.  S.  (L.  ed.)  487. 


Sec.  3224.  [Suits  to  restrain  assessments  or  collection  of  taxes.]    No 

suit  for  the  purpose  of  restraining  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court.    [B.  8,] 


Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  475. 


The  constitutionality  of  this  statute 
has  been  upheld.  Pullan  r.  Kinsinger, 
(1870)  2  Abb.  94,  20  Fed.  Cas.  No.  11,463. 

Restraining  an  assessment. —  This  sec- 
tion prohibits  a  suit  for  the  purpose  of 
restraining  an  assessment  of  a  tax  as  well 
as  the  collection  of  a  tax.  Miles  v.  John- 
sbn,   (1893)  59  Fed.  38. 

Restraining  corporation  ofScers  from . 
paying  tax. —  In  view  of  tlje  provisions  of 
this  section  and  R.  S.  sec.  3226,  tn/ra, 
p.  1034,  it  was  held  that  an  injunction 
would  not  be  granted  restraining  the 
officers  of  a  corporation  from  paying  the 
corporation  tax  provided  for  by  Act  of 
Aug.  5,  1909,  §  38  (vol.  4,  div.  XVIII  of 
this  title).  Straus  v.  Abrast  Realty  Co., 
(E.  D.  N.  Y.  1912)  200  Fed.  327. 

Suit  to  restrain  collection  of  personal 
property  tax. —  Both  under  this  section 
and  on  general  principles  of  equity  an  in- 
junction suit  cannot  be  maintained  to 
restrain  the  collection  by  town  authorities 
of  a  personal  property  tax ;  there  being  an 
adequate  remedy  at  law  to  be  had  by 
paying  the  tax  and  bringing  an  action  to 
recover  it,  and  it  being  contrary  to  public 
policy  to  tie  up  the  collection  of  taxes. 
Nye  V,  Washburn,    (1903)    125  Fed.  817. 


A  stockholder  suit  to  enjoin  the  cor- 
poration from  voluntarily  paying  a  tiix 
charged  to  be  unconstitutional  is  not  pro- 
hibited by  this  section.  Brushaber  r. 
Union  Pac.  R.  Co.,  (1916)  240  U.  S.  1, 
36  S.  Ct.  236,  60  U.  8.  (L.  ed.)  493,  fol- 
loiiying  Pollock  v.  Farmers'  Loan,  et«.,  Co., 
(1895)  167  U.  S.  429,  15  S.  Ct.  673,  39 
U.  S.  (L.  ed.)  759.  See  also  Tyee  Realty 
Co.  t\  Anderson,  (1916)  240  U.  S.  116, 
36  S.  Ct.  281,  60  U.  S.  (L.  ed.)  554. 

Taxes  levied  by  the  United  States  are 
the  ones  to  which  the  statute  applies. 
State  Railroad  Tax  Cases,  (1875)  92  U. 
S.  .575,  23  U.  S.  (L.  ed.)  663.  See  also 
Baltimore,  etc.,  R.  Co.t?.  Allen,  (1883)  17 
Fed.  171;  Schulenberg-Boeckeler  Lumber 
Co.  V.  Hayward,  (1884)  20  Fed.  422, 

State  taxes. —  Whether  federal  courts 
are  forbidden  by  this  section  to  enjoin  the 
collection  of  state  taxes,  see  Wells  r.  Cen- 
tral Vermont  R.  Co.,  (1878)  14  Blotchi. 
426,  29  Fed.  Cas.  No.  17,390.  See  also 
Shelton  V.  Piatt,  (1891)  139  U.  S.  591, 
.  11  S.  Ct  646,  35  U,  S.   (L.  ed.)  273. 

Taxes  levied  by  District  of  Columbia.-^ 

'  This  section  can  have  no  application  to 

taxes  levied  by  the  District  of  Columbia, 

although   under  authority  of  the  United 
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Stktee.  '  AFexandria  Canal  R.,  etc.,  Co.  v. 
District  of  Columbia,  (1881)  1  Mackey 
(D.  C.)  234. 

The  inhibitioii  of  this  statute  applies  to 
all  assessments  of  taxes,  legal  or  illegal, 
made  under  color  of  their  offices  by  in- 
ternal revenue  officers  charged  with  the 
general  jurisdiction  of  the  subject  of 
assessing  taxes.  Snyder  v.  Marks,  (1883) 
109  U.  S.  189,  3  S.  Ct.  157,  27  U.  S.  (L. 
ed.)  901;  Dodge  i:.  Osborn,  (1916)  240 
V.  !§.  118,  36  S.  Ct.  275,  60  U.  S.  (L.  ed.) 
557.  See  also  dissenting. opinion  in  Pol- 
lock V.  Farmers'  Loan,  etc.,  Co.,  (1895) 
157  U.  S.  429,  15  S.  Ct.  673,  39  U.  S.  (L. 
ed.),  759;  Pittsburg,  etc.,  R.  Co.  v.  Board 
ot  Public  Works,  (1898)  172  U.  S.  32,  19 
S.  Ct.  90,  43  U.  S.  (L.  ed.)  354;  Pacific 
Steam  Whaling  Co.  r.  U.  S.,  (1903)  187 
U.  S.  447,  23  S.  Ct.  154,  47  U.  S.  (L.  ed.) 
253;  Barhes  t?.  Philadelphia,  etc.,  R.  Co., 
(1872)  17  W^all.  294,  21  U.  S.  (L.  ed.) 
544;  Alkan  v.  Bean,  (1877)  8  Biss.  83,  1 
Fed.  Cas.  No.  202;  PuUan  v.  Kinsinger, 
(1870)  2  Abb.  94,  20  Fed.  Cas.  No.  11,463; 
Rowland  v.  Soule,  (1868)  Deady  413,  12 
Fed.  Cas.  No.  6,800;  Cutting  t\  Gilbert, 
(1865)  5  Blatchf.  259,  6  Fed.  Cas.  No. 
3,519;  Bobbins  v.  Freeland,  (1871)  20 
Fed.  Cas.  No.  11,883;  Kensett  r.  Stivers, 
(1880)   10  Fed.  517. 

"By  the  provision  that  no  suit  can  be 
maintained  for  the  purpose  of  restraining 
either  the  assessment  or  the  collection  of 
the  tax,  the  statute  has,  in  fact,  provided 
that  payment  must  be  made  at  all  events, 
whether  the  tax  was  justly  or  unjustly 
levied,  and  that  redress  for  an  unjust 
exaction  must  be  sought  subsequentlv." 
U.  S.  V.  Black,  (1874)  11  Blatchf.  538, 
24  Fed.  Casj.  No.  14,600.  See  also  Dela- 
ware R.  Co.  V.  Prettyman,  (1872)  7  Fed.  ■ 
Cas.  No.  3,767. 

Prayers  for  mandatory  injunctions 
against  a  collector,  enjoining  and  restrain- 
ing him  from  refusing  to  accept  and  ap- 
prove complainant's  bonds  for  the  exporta- 
tion of  certain  described  whiskey,  and 
from  doing  all  the  other  acts  necessarv  to 
be  done  for  the  exportation  of  the  whiafcey, 
and  commanding  defendant  to  permit  the 
withdrawal  of  said  whiskey  from  the 
bonded  warehouses  for  exportation,  would, 
if  granted,  prevent  the  defendant  from 
completing  the  collection  of  the  tax,  and 
such  injunctions  are  not  permitted  by  this 


section.  Miles  v.  Johnson,  (C.  C.  Ky. 
1893)  59  Fed.  38. 

Income  Tax  Law. —  This  section  was 
held  to  be  applicable  to  the  Income  Tax 
Law  of  1913.  Dodge  v.  Osborn,  (1916) 
240  U.  S.  118,  36  S.  Ct.  275,  60  U.  S. 
(L.  ed.)   557. 

It  is  icithin  the  range  of  possibility 
that  the  tax  may  be  such  a  clear  and 
manifest  violation  of  the  law  that  the 
whole  proceeding  would  be  a  nullity.  "  In 
other  words,  I  should  not  be  prepared  to 
hold  that  if  the  commissioner  were  to 
determine  that  a  person  not  a  distiller  and 
not  interested  in  the  business  of  distilling 
Was  subject  to  assessment  as  a  distiller, 
that  he  was  then  within  his  jurisdiction, 
and  that  a  court  of  equity  could  not,  be- 
cause of  the  prohibition  m  section  3224, 
intervene."  Kissinger  v.  Bean,  ( 1875 )  7 
Biss.  60,  14  Fed.  Cas.  No.  7,853.  But  see 
Pullan  r.  Kinsinger,  (1870)  2  Abb.  94, 
20  Fed.  Cas.  No.  11,463. 

W^hen  the  bill  and  bill  of  review  show 
that,  after  certain  manufactured  tobacco 
had  been  properly  stamped  at  the  rate  of 
twenty  cents  per  pound,  and  then  sold  and 
transferred  to  purchasers  by  the  manu- 
facturer, an  additional  four  cents  per 
pound  was  demanded  by  the  collector,  and 
a  levy  upon  other  property  of  the  manu^ 
facturer  threatened  for  this  four  cents,  it 
is  a  clear  case  for  the  exercise  of  the 
restraining  power  of  the  court,  and  is  not 
one  falling  within  the  letter,  spirit,  or 
intention  of  this  section.  Frayser  t*.  Rus- 
sell, (1878)  3  Hughes  227,  9  Fed.  Cas.  No. 
5,067.  But  see  Uowland  «.  Soule,  (1868) 
Deady  413,  12  Fed.  Cas.  No.  6,800. 

Innocent  purchasers. — ''The  scope  of 
this  section  is  not  limited  in  terms  to  the 
party  taxed."  The  lien  of  the  government 
attaches  under  R.  S.  sec.  3261  (vol.  4,  div. 
V  of  this  title)  from  the  time  the  spirits 
come  into  existence,  and  a  person  cannot 
subsequently  purchase  the  property  freed 
from  the  lien  and  its  consequences,  though 
his  purchase  may  be  innocent  and  without 
actual  notice.  Alkan  v.  Bean,  (1877)  8 
Biss.  83,  1  Fed.  Cas.  No.  202. 

When  the  goyemment  elects  to  resort  to 
the  aid  of  the  court  for  the  collection  of 
a  tax,  it  must  abide  by  its  legality.  The 
defendant  may  show  that  the  assessment 
was  illegal.  U.  S.  v.  Bank  of  America, 
(1883)   15  Fed.  730. 


Sec.  3225.  [Suits  to  recover  taxes  collected  under  second  assessment 
—  burden  of  proof  as  to  fraud.]  When  a  second  assessment  is  made  in 
case  of  any  list,  statement,  or  return,  which  in  the  opinion  of  the  collector 
or  deputy  collector  was  false  or  fraudulent,  or  contained  any  understate- 
ihent  or  undervaluation,  no  taxes  collected  under  such  assessment  shall  be 
recovered  by  any  suit,  unless  it  is  proved  that  the  said  list,  statement,  or 
return  was  not  false  nor  fraudulent,  and  did  not  contain  any  understate- 
ment or  undervaluation.     [R.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  Ill;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L. 
101. 
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The  foregoing  section  was  amended  by  an 
Supp.  No.  8,  p.  94,  Fed.  Stat.  Ann.;  1018 

Evidence  disproyjag  understatement. — 
To  prove  that  their  returns  did  not  con- 
tain an  understat^nent,  the  manufacturers 
cannot  show  by  parol  that,  during  the 
period  covered  by  the  assessment,  "  no 
beer  was  sold  or  removed  from  their 
brewery  for  consumption  or  sale  except  in 
barrels  or  parts  ot  barrels,  which  were 
all  duly  stamped  with  an  internal  revenue 
stamp  ...  as  required  by  the  Act  of  Con- 
gress;" that  they  "had  made  their 
monthly  returns  to  the  collector  regularly 
until  and  including  the  month  of  Decem- 
ber, 187^;  that  there  was  no  understate- 
ment or  undervaluation  in  either  of  said 
returns  of  the  quantity  of  beer  brewed,  or 


Act  of  Sept.  8, 1916,  |  14  (d).    See  Pamph. 
Supp.  Fed.  Stat.  Ann. 

of  beer  sold  or  removed  from  their  brewery 
for  consumption  or  sale,  and  that  neither 
of  the  returns  was  fraudulent  or  false." 
The  books  which  the  law  requires  manu- 
facturers to  keep,  containing  an  account 
of  all  materials  purchased  for  the  purpose 
of  producing  fermented  liquors,  and  the 
estimated  quantitv  produced  and  the 
actual  quantity  sold  or  removed  for  eon- 
sumption  or  sale,  constitute  the  best  evi- 
dence, and  until  it  is  shown  that  they  can- 
not be  produced,  or  that  thev  do  not 
contain  the  information  required,  no  such 
evidence  as  that  offered  is  admissible. 
BergdoU  v.  Pollock,  (1877)  96  U.  S.  337, 
24  U.  S.  (L.  ed.)  612. 


Sec.  3226.  [Suits  for  recovery  of  taxes  wrongfully  collected.]    No 

suit  shall  be  maintained  in  any  court  for  the  recovery  of  any  internal  tax 
alleged  to  have  been  erroneously  or  illegally  assessed  or  collected,  or  of  any 
penalty  claimed  to  have  been  collected  without  authority,  or  of  any  sum 
alleged  to  have  been  excessive  or  in  any  manner  wrongfully  collected,  until 
appeal  shall  have  been  duly  made  to  the  Commissioner  of  Internal  Revenue, 
according  to  the  provisions  ol  law  in  that  regard,  and  the  regulations  of 
the  Secretary  of  the  Treasury  established  in  pursuance  thereof,  and  a  deci- 
sion of  the  Commissioner  has  been  had  therein :  Provided,  That  if  such 
decision  is  delayed  more  than  six  months  from  the  date  of  such  appeal,  then 
the  said  suit  may  be  brought,  without  first  having  a  decision  of  the  Commis- 
sioner at  any  time  within  the  period  limited  in  the  next  section.    [R,  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  162;  Act  of  June  6,  1872,  ch.  316,  17  Stat. 
L.  257. 

By  the  Act  of  Feb.  27,  1877,  ch.  69,  19  SUt.  L.  248,  the  word  "  the"  was  struck  out 
before  the  words  "  Internal  Revenue." 


Suits  in  state  courts  to  recover  taxes 
illegaUy  collected  are  forbidden  by  this 
section  as  well  as  suits  in  federal  courts. 
Collector  r.  Hubbard,  (1870)  12  Wall.  1, 
20  U.  S.  (L.  ed.)  272. 

As  to  the  effect  of  a  state  statute,  see 
Braum  v.  Sauerwein,  (1869)  10  Wall.  218, 
19  U.  S.  (L.  ed.)  896. 

Suit  brought  by  government. —  The  suit 
prohibited  by  this  statute  is  one  brought 
by  the  person  taxed  to  recover  back  a  tax 
illegally  assessed  and  collected.  When  a 
suit  is  brought  b^  the  government,  and 
the  person  taxed  is  defendant  instead  of 
plaintiff,  he  may  set  up  the  defense  that 
the  tax  was  illegally  assessed,  although 
he  may  not  have  appealed  to  the  commis- 
sioner. Clinkenbeard  v.  U.  S.,  (1874)  21 
Wall.  66,  22  U.  S.  (L.  ed.)  477.  See 
also  U.  S.  V.  Myers,  (1878)  3  Hughes  239, 
27  Fed.  Cas.  No.  16,848;  U.  S.  v.  Nebraska 
Distilling  Co.,  (C.  C.  A.  1897)  80  Fed. 
285,  46  U.  S.  App.  704,  25  C.  C.  A.  418. 

WTien  the  government  elects  to  resort  to 
the  aid  of  t^e  court  for  the  collection  of  a 
tax,  it  must  abide  by  its  legality.  The 
defendant  may  show  that  the  assessment 
was  illegal.  U.  S.  i?.  Bank  of  America, 
(1883)  15  Fed.  730. 


When  suit  may  be  broi.glit. —  The  col- 
lector cannot  be  sued  unless  the  taxpayer 
has  first  applied  for  relief  to  the  commis* 
sioner  within  the  time  and  in  the  manner 
pointed  out  by  law  and  relief  has  been 
denied  him.  Kings  County  Sav.  Inst.  v. 
Blair,  (1886)  116  U.  S.  200,  6  S.  Ct.  353, 
29  U.  S.  (L.  ed.)  657. 

In  Hubbard  v.  Kelley,  (1874)  8  W.  Va. 
51,  the  court  said  that  to  maintain  the 
issues,  on  his  part,  it  is  necessary  for  the 

Slaintiff  to  show  that  an  appeal  has  been 
uly  made  by  him  to  the  commissioner  ac- 
cording to  the  provisions  of  law  and  the 
regulations  of  the  Secretary  of  the  Treas- 
ury, and  that  a  decision  has  been  had 
thereon,  if  there  has  in  fact  been  such  a 
decision.  See  Coblens  v.  Abel,  (1868) 
Woolw.  293,  5  Fed.  Cas.  No.  2,926;  Stuart 
V.  Barnes,  (1890)  43  Fed.  281. 

But  in  Hendy  v,  Soule,  (1868)  Deadv 
400,  11  Fed.  Cas.  No.  6,359,  the  court  held 
it  does  not  affect  the  jurisdiction  of 
the  court,  that  an  appeal  was  not  taken 
to  the  commissioner  prior  to  bringing  suit 
against  a  collector  of  internal  revenue,  to 
recover  the  amount  of  a  tax  paid  under 
protest.  "  If  no  appeal  has  been  made, 
the  defendant  may  protect  himself,  by  plea 
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to  that  effect,  in  abatement  of  the  action, 
or  he  may  bv  his  silence  waive  this  de* 
fense,  and  then  it  becomes  immaterial 
whether  an  appeal  was  made  to  the  com- 
missioner or  not." 

"An  appeal  to  the  commissioner  of  in- 
ternal revenue  from  an  assessment  is  only 
a  condition  precedent  to  an  action  for  the 
recovery  of  taxes  paid.  It  is  not  a  con- 
dition precedent  to  any  other  action  where 
such  action  is  permissible."  Erskine  v. 
Hohnbach,  (1871)  14  Wall.  613,  20  U.  S. 
(L.  ed.)  745.  See  Nichols  v,  U.  S.,  ( 1868) 
7  Wall.  122,  19  U.  S.  (L.  ed.)   125. 

The  allowance  of  the  claim  by  the  com- 
miasioner  may  be  used  as  the  basis  of  an 
action  against  the  United  States  in  the 
Court  of  Claims,  when  payment  is  not 
made  by  reason  of  the  refusal  of  any  of 
the  officers  of  the  department  to  pass  or 
pajjT  the  claim,  and  it  will  be  prima  facie 
evidence  of  the  amount  that  is  due,  and 
puts  on  the  government  the  burden  of 
showing  fraud  or  mistake.  U.  S.  r.  Real 
Estate  Sav.  Bank,  (1881)  104  U.  S.  728, 
26  U.  S.  (L.  ed.)  908.  See  also  U.  S.  v, 
Kaufman,  (1877)  96  U.  S.  567,  24  U.  S. 
(L.  ed.)  792;  Dunnegan  v,  U.  S.,  (1887) 
17  Ct.  CI.  254;  McClure  v,  U.  S.,  (1888) 
19  Ct.  CI.  29;  Boehm  v.  U.  S.,  (1886)  21 
Ct.  CI.  294;  Dugan  v.  U.  S.,  (1899)  34 
Ct.  CI.  458;  Commonwealth  Title  Ins., 
etc.,  Co.  V.  U.  S.,  (1902)  37  Ct.  CI,  532. 

**  If  on  the  appeal  the  claim  is  rejected, 
an  action  lies  against  the  collector,  and 
through  him,  on  establishing  the  error  or 
illegality,  a  recovery  can  be  had.  If  the 
claim  is  allowed,  and  payment  for  any 
cause  refused,  suit  may  be  brought  directly 
against  the  government  in  the  Court  of 
Claims."  U.  S.  v.  Real  Estate  Sav.  Bank, 
(1881)  104  U.  S.  728,  26  U.  S.  (L.  ed.) 
908.  See  Greencastle  First  Nat  Bank  v, 
U.  S.,  (1879)    15  Ct.  CI.  226. 

"If  the  appeal  is  denied,  he  can  then 
resort  to  the  courts  to  obtain  repayment." 
U.  S.  r.  Black,  (1874)  U  Blatchf.  538, 
24  Fed.  Cas.  No.  14,600. 

Protest  as  condition  precedent. — 
Though  not  paid  under  protest,  an 
action  to  recover  the  amount  of  an  illegal 
tax  paid  may  be  maintained,  provided  the 
taxpayer  had  taken  an  appeal  to  the  com- 
missioner of  internal  revenue.  Hubbard 
V.  Kelley,  (1874)  8  W.  Va.  46.  See 
Northrup  v.  Shook,  (1872)  10  Blatchf. 
243,  18  Fed.  Cas.  No.  10,329. 

But  in  Philadelphia  v.  Diehl,  (1866)  5 
Wall.  720,  18  U.  S.  (L.  ed.)  614,  the  court 
said :  "  When  a  party,  knowing  his  rights, 
voluntarily  pays  duties  or  taxes  illegally 
or  erroneously  assessed,  the  law  will  not 
afford  him  redress  for  the  injury;  but 
when  the  duties  or  taxes  are  illegally  de- 
manded, and  he  pays  the  same  under  pro- 
tiest,  or  gives  notice  to  the  collector  that 
he  intends  to  bring  a  suit  against  him  to 
test  the  validity  of  the  claim,  the  collector 
may  be  compelled  to  refund  the  amount 
ill^ally  exacted."    See  Nelson  r.  Carman, 


(1867)  6  Blatchf.  511,  17  Fed.  Cas.  Na 
10,103. 

Appeal  as  condition  precedent. —  The 
provision  in  this  section  that  no  suit  shall 
oe  maintained  to  recover  back  any  internal 
revenue  tax  claimed  to  have  been  illegally 
or  erroneously  collected  until  an  appeal 
shall  have  been  taken  to  the  commissioner 
and  a  decision  had  therein,  unless  such 
decision  shall  have  been  delayed  more  than 
six  months,  is  not  merely  a  statute  of 
limitations,  but  prescribes  an  absolute  con- 
dition precedent,  which  is  not  waived  by  a 
failure  to  plead  it,  and  without  compliance 
with  whicn  a  suit  cannot  be  maintained; 
but  where,  before  payment  of  the  tax,  a 
claim  for  its  abatement  was  presented  to 
the  commissioner  in  accordance  with  the 
rules  of  the  department,  and  rejected,  the 
same  was  equivalent  to  an  appeal,  and  an 
appeal  after  payment  on  the  same  grounds 
'was  not  necessary  to  authorize  a  suit.  De 
Bary  r.  Dunne,  (1908)  162  Fed.  961.  See 
also  State  Line,  etc.,  R.  Co.  v,  Davis, 
(M.  D.  Pa.  1915)  228  Fed.  246. 

Appeal  before  payment. — ^An  appeal 
taken  from  an  assessment  before  pay- 
ment is  sufficient.  It  is  not  necessary,  as 
a  condition  precedent  to  bringing  suit, 
that  there  should  be  a  second  appeal  after 
payment  upon  the  same  question  pre- 
viously passed  upon  by  the  commissioner. 
Schwarzchild,  etc.,  Co.  v.  Rucker,  (N.  D. 
Ga.  1906)  143  Fed.  666;  San  Francisco 
Sav.,  etc.,  Soc.  t?,  Cary,  (1873)  2  Sawy. 
333,  21  Fed.  Cas.  No.   12,317. 

Appeal  heard  on  the  merits. — An  appeal 
to  a  commissioner  must  be  considered  and 
rejected  on  its  merits.  A  claim  for  the 
recovery  of  taxes  alleged  to  have  been 
illegally  collected  has  not  been  so  con- 
sidered when  it  was  made  on  a  form,  "  For 
the  remission  of  taxes  improperly  as- 
sessed," and  presumably  rejected  by  the 
commissioner  hecanse  it  was  made  on  the 
wrong  form,  nor,  when  made  on  the  proper 
form,  if  it  is  not  supported  by  the  certifi- 
cate of  the  assessor  or  collector  of  the 
district,  which  is  required,  by  regulations 
of  the  department,  to  accompany  every 
such  claim.  Hicks  v,  James,  (1882)  48 
Fed.  542,  affirmed  (1884)  110  U.  S.  272, 
4  S.  Ct.  6,  28  U,  S.  (L.  ed.)    144. 

Effect  oif  application  to  refund. — A  writ- 
ten application  to  the  commissioner  of 
internal  revenue  to  refund  a  sum  ex- 
pended in  the  voluntary  purchase  of  rev- 
enue stamps  from  a  collector,  to-be  affixed 
to  a  conveyance,  though  it  may  be  suffi- 
cient to  justify  favorable  action  by  the 
commissioner,  under  R.  S.  sec.  3220,  supra, 
p.  1028,  is  not  the  equivalent  of  an  appeal 
to  him  from  an  adverse  decision  by  the 
collector,  which,  under  this  section  and  the 
following  R.  S.  sees.  3227,  3228,  is  essen- 
tial to  the  maintenance  of  a  suit  for  the 
recovery  of  internal  taxes  alleged  to  have 
been  erroneously  or  illegally  assessed  or 
collected.  Chesebrough  v.  U.  S.,  (1904) 
192  U.  S.  253,  24  S.  Ct.  262,  48  U.  S. 
(L.  ed.)  432. 

Application  to  commissioner  for  review 
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of  assessment. —  The  provision  of  this 
section  requiring  an  appeal  to  the  com- 
missioner of  internal  revenue  as  a  con- 
dition precedent  to  the  maintenance  of  an 
action  to  recover  a  tax,  does  not  apply 
where  the  matter  has  already  been 
brought  before  the  commissioner  on  an 
application  to  review  an  assessment  of 
taxes.  Weaver  v.  Ewers,  (C.  C.  A.  8th 
Cir.  1912)  196  Fed.  247,  116  C.  C.  A. 
219. 

Evidence  of  commissioner's  decision. — 
There  is  not  sufficient  evidence  that  a 
decision  has  been  made,  when  the  record 
merely  shows  that  certain  affidavits  and 
certificates  were  at  some  time  transmitted 
to  the  Treasurv  Department,  and  that 
upon  them  is  indorsed,  "  Examined  and  re- 
jected Sept.  8,  1868,  by  J.  Dille."  It  doe« 
not  apnear  what  office  Mr.  Dille  held,  nor 
that  tne  commissioner  ever  adopted  or 
sanctioned  his  decision.  Lauer  r.  U.  S., 
(1869)  6  Ct.  CI.  447. 

Remedy  when  claim  rejected. —  If  a 
claim  is  rejected  by  the  commissioner  a 
judicial  remedy  is  given  the  party  by  an 
action  against  the  collector.  If  the  claim 
is  allowed  by  the  conunissioner  and  pay- 
ment refused  by  the  accounting  officers, 
a  suit  may  be  brought  directly  against  the 
government  in  the  Court  of  Claims. 
Edison  Electric  Illuminating  Co.  r.  U.  S., 
(1903)    38  Ct.   CI.   208. 

A  cause  of  action  accrues  against  a  col- 
lector at  the  time  the  commissioner  ren- 
ders his  decision,  and  stands  upon  the 
primary  enactment  of  this  statute,  requir- 
ing that  suit  should  be  brought  within  two 
years  next  after  the  cause  of  action  ac- 
crued. The  provision  of  the  proviso  that 
action  may  be  brought  on  any  claim 
pending  before  the  commissioner  within 
one  year  after  his  decision  does  not  apply 
to  a  claim  presented  to  a  commissioner 
since  the  enactment  of  the  statute. 
Wright  V.  Blakeslee,  (1879)  101  U.  S. 
174,  25  U.  S.  (L.  ed.)  1048;  State  Line, 
etc.,  R.  Co.  V.  Davis,  (M.  D.  Pa.  1915)  228 
Fed.  246.  See  also  Cheatham  r.  U.  S., 
(1875)  92  U.  S.  85,  23  U.  8.  (L.  ed.) 
661,  in  which  case  the  court  said  that  the 
period  of  limitation  begins  at  the  time 
of  the  decision  of  the  commissioner,  and 
not  at  the  time  thereafter  that  payment 
of  the  tax  may  be  made.  And  see  (1879) 
16  Op.  Atty.-Oen.  249. 

This  section  and  R.  S.  sec.  3220,  supra, 
p.  1028,  are  not  to  be  so  construed  as  to 
give  to  an  adverse  decision  of  a  commis- 
sioner, upon  an  appeal  to  him  under  this 
section,  the  effect  of  a  bar  to  the  relief 
to  be  afforded  under  R.  S.  sec.  3220,  after 
judgment  has  been  duly  recovered  against 
a  collector.  Xixon  v.  U.  S.,  (1883)  18  Ct. 
CI.  448. 

Splitting  causes  of  action. —  In  John- 
son V,  Herold,  (1907)  161  Fed.  593,  it  was 
held  that  a  manufacturer  of  surgical 
supplies,  who  purchased  internal  revenue 
stamps  from  time  to  time  under  protest 
for  use  on  articles  made  and  sold  by  him, 


might  maintain  different  actions  against 
successive  collectors  to  recover  the  amounts 
paid  to  each,  and  different  actions  a^inst 
the  same  collector,  when  required  to  pre- 
vent the  bar  of  limitations,  or  when  they 
related  to  different  classes  of  articles,  and 
the  questions  involved  might  be  different, 
and  that  a  recovery  in  one  such  suit  was 
not  a  bar  to  the  prosecution  of  the  others 
pending,  where  no  motion  was  made  to 
consolidate. 

Duress. —  The  purchase  of  documentary 
stamps  at  various  times  without  protest, 
and  the  affixing  of  such  stamps  to  mani- 
fests of  cargoes  on  vessels  bound  to 
foreign  ports,  cannot  be  deemed  to  have 
been  under  duress,  so  as  to  sustain  a  re- 
covery from  the  United  States  of  the 
amount  of  the  illegal  tax  so  collected, 
because  clearance  papers  for  vessels* so 
bound  could  not  be  procured  without  de- 
livery to  the  collector  of  the  district  of  the 
stamped  manifests,  without  which  clear- 
ance papers  the  vessels  would  be  pre- 
vented from  sailing,  or  would  be  liable, 
under  R.  S.  sec.  4197  (title  Shipping  and 
Navigation)  for  the  penalty  therein  pre- 
scribed. U.  S.  V.  New  York,  etc..  Mail 
Steamship  Co.,  (1906)  200  U.  S.  488,  28 
S.  Ct.  327,  50  U.  S.  (L.  ed.)  669,  revers- 
ing   (1903)    125  Fed.  320. 

Wliat  may  constitute  duress  is  set 
forth  by  Justice  Gray,  speaking  for  the 
Circuit  Court  of  Appeals  for  the  third 
circuit  in  Herold  r.  Kahn,  (C.  C.  A.  3d 
Cir.  1908)  159  Fed.  608,  86  C.  C.  A. 
598.  See  also  Cambria  Steel  Co.  v.  Mc- 
Coach,  (E.  D.  Pa.  1915)  225  Fed.  278. 

Assessment  list  as  evidence. —  In  the 
assessment  of  special  taxes  the  officers  of 
the  internal  revenue  act  in  a  quasi-judicial 
capacity,  and  in  an  action  to  recover  such 
taxes  the  introduction  in  evidence  of  the 
assessment  list,  regular  in  form,  makes  a 
prima  facie  case  for  the  government. 
Western  Express  Co.  v.  U.  S.,  (1905)  141 
Fed.  28,  72  C.  C.  A.  516. 

Sufficiency  of  protest. —  For  facts  es- 
tablishing sufficiency  of  protest,  see  John- 
son r.  Herold,  (C.  C.  N.  J.  1907)  161  Fed. 
593. 

Proviso  not  compulsory. —  The  proviso 
in  this  section  is  permissive  only,  and 
does  not  compel  a  claimant  to  bring  suit 
within  two  years  and  six  months  after  tak- 
ing appeal  in  any  case,  but  he  may  at  his 
election  await  the  decision  of  the  commis- 
sioner, and,  if  adverse,  bring  suit  within 
two  veara  thereafter.  Merck  r.  Treat, 
(1909)    174  Fed.  388,  98  C.  C.  A.  606. 

Limitations. — Actions  brought  under 
this  section  are  exclusively  subject  to  the 
limitations  imposed  by  this  and  the  fol- 
lowing section.  Chria'tie  St.  Commission 
Co.  r.  U.  S.,  (1904)  129  Fed.  606.  a^rming 
(1905)    1.36  Fed.  326,  69  C.  C.  A.  464. 

Removal  of  bar. — As  to  the  effect  of  an 
Act  entitled  "An  act  for  tjie  relief  of  the 
board  of  commissioners  of  the  sinking 
fund  of  the  City  of  Louisville,  Ky.,"  ap- 
proved June  16,  1890,  upon  the  bar  of  the 
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statute,     see    Louisville     Sinking     Fund 
Com'rs  V,  Buckner,   (C.  C.  Ky.   1891)   48 
Fed.  533. 
Enforcement  of  Oleomargarine  Law. — 

This  section  is  applicable  to  the  collection 
and  enforcement  of   the   specific   tax  im- 


posed on  oleomargarine  by  Act  of  Con- 
gress of  Aug.  2,  1886,  ch.  840,  24  Stat.  L. 
209  (vol.  4,  div.  X  of  this  title).  Weaver 
r.  Ewers,  (C.  C.  A.  8th  Cir.  1912)  195  Fed. 
247,  115  C.  C.  A.  219. 


Sec.  3227.  [Limitation  of  suits  for  recovery  of  taxes  wrongfully  col- 
lected.] No  suit  or  proceeding  for  the  recovery  of  any  internal  tax  alleged 
to  have  been  erroneously  or  illegally  assessed  or  collected,  or  of  any  penalty 
alleged  to  have  been  collected  without  authority,  or  of  any  sum  alleged  to 
have  been  excessive  or  in  any  manner  wrongfully  collected,  shall  be  main- 
tained in  any  court,  unless  the  same  is  brought  within  two  years  next  after 
the  cause  of  action  accrued :  Provided,  That  actions  for  such  claims  which 
accrued  prior  to  June  six,  eighteen  hundred  and  seventy-two,  may  be 
brought  within  one  year  from  said  date;  and  that  where  any  such  claim 
was  pending  before  the  Commissioner,  as  provided  in  the  preceding  section, 
an  action  thereon  may  be  brought  within  one  year  after  such  decision  and 
not  after.  But  no  right  of  action  which  was  already  barred  by  any  statute 
on  the  said  date  shall  be  revived  by  this  section.    [R.  S,] 

Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  257. 


Limitation. —  The  bar  of  the  statute 
does  not  apply  when  suit  is  brought  by 
the  government  and  the  person  taxed  is 
defendant  instead  of  plaintiff.  The  lim- 
itation does  not  affect  the  right  to  set 
up  matter  of  defense  in  a  proceeding  in 
which  the  government  is  the  moving 
party,  so  that  in  an  action  against  a 
receiver,  in  which  the  government  inter- 
vened by  petition  praying  an  order  upon 
the  receiver  to  pay  a  deficiency  assess- 
ment against  the  distillery  alleged  to  be 
unpaid,  the  receiver,  representing  the  in- 
terests involved,  had  the  right  to  show 
that  the  assessment  was  erroneous  or 
illegal  and  should  not  be  enforced.  U. 
S.  f.  Nebraska  Distilling  Co.,  (C.  C.  A. 
1897)  80  Fed.  285,  46  U.  S.  App.  704,  25 
C.  C.  A.  418. 

The  running  of  the  statute  is  not  sus- 
pended during  the  pendency  of  the  appeal 
before  the  commissioner  of  internal  rev- 
enue. Christie  St.  Commission  Co.  v.  U. 
S.,  (1904)  129  Fed.  506,  affirmed  (1905) 
136  Fed.  326,  69  C.  C.  A.  464. 

Pleading. —  The  bar  of  the  statute  may 
be  raised  by  demurrer  when  the  petition 
shows  the  bar  complete.  Louisville  Sink- 
ing Fund  Com'rs  r.  Buckner,  (1891)  48 
Fed.   535. 

Account  corrected  —  draft  withheld. — 
The  statute  embraces  claims  wliere  the 
action  is  grounded  on  the  wrongful  con- 
duct of  an  officer  empowered  to  act  as  col- 


lector of  internal  tax,  and  does  not  pre- 
sent a  bar  to  the  maintenance  of  a  suit 
brought  to  recover  the  amount  represented 
by  a  draft  for  a  sum  wrongfully  deducted 
and  withheld  as  a  tax  by  the  officers  of 
the  Treasury,  but  which  had  been  cor- 
rected by  them  by  the  due  issue  of  the 
draft  for  such  amount.  "  The  govern- 
ment thereafter  held  this  fund  m  the 
nature  of  a  trust  awaiting  demand  of  the 
payee  or  his  legal  representative."  Ray  v. 
U.  S.,  (1892)  50  Fed.  166.  See  also 
Wayne  v.  U.  S.,  (1891)  26  Ct.  CI.  274. 

As  to  the  effect  of  a  special  Act,  such  as 
an  Act  entitled  **An  act  for  the  relief  of 
the  board  of  commissioners  of  the  sink- 
ing fund  of  the  city  of  Louisville,  Ky.," 
approved  June  16,  1890,  upon  the  bar  of 
the  statute,  see  Louisville  Sinking  Fund 
Com'rs  V.  Buckner,  (1891)  48  Fed.  533. 
See  also  Van  Schaick  r.  U.  S.,  (1886)  21 
Ct.  CI.  7. 

Effect  of  Act  of  March  3,  1887. — ^Act  of 
March  3,  1887,  ch.  359,  §  1,  24  Stat.  U 
505  (repealed  in  part  by  the  Judicial 
Code,  see  JtJDiciABT),  providing  generally 
for  the  bringing  of  suite  against  the 
United  States,  and  limiting  such  suits  to 
six  years  after  the  right  accrued,  did  not 
supersede  this  and  the  preceding  section. 
Christie  St.  Commission  Co.  r.  U.  S.,  (1903) 
126  Fed.  991 ;  Christie  St.  Commission  Co. 
V.  U.  S.,  (1905)  136  Fed.  326,  69  C.  C.  A. 
464,  affirming  (1904)    129  Fed.  606. 


Sec.  3228.  [Claims  for  refundment  —  limitation.]  All  claims  for  the 
refunding  of  any  internal  tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  penalty  alleged  to  have  been  collected  with- 
out authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in  any  man- 
ner wrongfully  collected,  must  be  presented  to  the  Commissioner  of  Internal 
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Revenue  within  two  years  next  after  the  cause  of  action  accrued :  Provided^ 
That  claims  which  accrued  prior  to  June  six,  eighteen  hundred  and  seventy- 
two,  may  be  presented  to  the  Commissioner  at  any  time  within  one  year 
from  said  date.  But  nothing  in  this  section  shall  be  construed  to  revive 
any  right  of  action  which  was  already  barred  by  any  statute  on  that  date. 
[B.  8.] 

Act  of  June  6,  1872,  ch.  316,  17  Stat  L.  267. 


Amendment  subsequent  to  limitation. — 
Whenever  a  bona  fide  litigant  or  claimant 
brings  his  cause  before  a  tribunal  having 
jurisdiction,  such  proceeding,  even  where 
fatally  informal,  is  uaually  held  to  be  an 
action  or  claim,  so  far  at  least  as  to  be 
a  foundation  for  an  amendment,  and  thus 
to  be  capable  of  becoming  perfect  by  rela- 
tion to  its  original  institution,  and  so 
of  defeating  a  plea  of  limitation  which, 
otherwise,  might  avail  the  defendant. 
(1873)   14  Op.  Atty.-Oen.  615.. 

Refund  of  legacy  tax  on  contingent  in- 
terests.—  The  limitation  provided  for  in 
the  section  does  not  apply  to  the  refund 
of  legacy  tax  providea  for  by  Act  of 
June  27,  1902,  ch.  1160,  i  3  (vol.  4,  div. 
XVI  of  this  title) .  U.  S.  t?.  Shipley,  (C.  C. 
A.  3d  Cir.  1912)  197  Fed.  266,  116  C.  C.  A. 
627. 

Time  statute  begins  to  run.— Under 
this  and  the  preceding  section  it  is  held 
that  on  the  expiration  of  six  months  after 
an  appeal  to  the  commissioner  of  internal 
revenue   without   its   having   been   acted 


upon,  a  right  of  action  accrues  and  be- 
comes barred  after  two  years.  Christie 
St.  Commission  Co.  r.  U.  S.,  (1903)  126 
Fed.  991;  Christie  St.  Commission  Co.  t\ 
U.  S.,  (1906)  186  Fed.  326,  69  C.  C.  A. 
464,  affirming  (1904)  129  Fed.  506; 
Schwarzchild,  etc.,  Co.  v.  Rucker,  (1906) 
143  Fed.  656. 

Cases  falling  under  the  provisions  of 
R.  S.  sec.  3426  (vol.  4,  div.  XX  of  this 
title),  which  provided  for  the  replacement 
of  spoiled  stamps,  etc.,  were  not  governed 
by  the  provisions  of  this  section.  (1878) 
16  Op.  Atty.-Gen.  427.  But  see  (1875) 
14  Op.  Attv.-Gen.  513. 

As  to  rights  of  informers  see  U.  S. 
V,  Harris,  (1866)  1  Abb.  110,  26  Fed. 
Cas.  No.  15,312;  U.  S.  v.  Thomasson, 
(1869)  4  Biss.  336,  28  Fed.  Cas.  No. 
16,479;  U.  S.  t?.  Hook,  (1867)  26  Fed. 
Cas.  No.  15,387;  U.  S.  v.  One  Hundred 
and  Sixty-three,  etc..  Barrels  Whiskey, 
(1871)  27  Fed.  Cas.  No.  16,937;  (1869) 
12  Op.  Atty.-Gen.  558;  (1870)  13  Op. 
Atty.-Gen.  228. 


Sec.  3229.  [Oampromises.]  The  Commissioner  of  Internal  Revenue, 
with  the  advice  and  consent  of  the  Secretary  of  the  Treasury,  may  com- 
promise any  civil  or  criminal  case  arising  under  the  internal-revenue  laws 
instead  of  commencing  suit  thereon;  and,  with  the  advice  and  consent  of 
the  said  Secretary  and  the  recommendation  of  the  Attorney-General,  he 
may  compromise  any  such  case  after  a  suit  thereon  has  been  commenced. 
Whenever  a  compromise  is  made  in  any  case  there  shall  be  placed  on  file 
in  the  ofSce  of  the  Commissioner  the  opinion  of  the  Solicitor  of  Internal 
Revenue,  or  of  the  officer  acting  as  such,  with  his  reasons  therefor,  with  a 
statement  of  the  amount  of  tax  assessed,  the  amount  of  additional  tax  or 
penalty  imposed  by  law  in  consequence  of  the  neglect  or  delinquency  of  the 
person  against  whom  the  tax  is  assessed,  and  the  amount  actually  paid  in 
accordance  with  the  terms  of  the  compromise.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  166. 


Scope  of  compromise. —  This  section  is 
not  restricted  in  terms,  nor  by  any  reasons 
of  public  policy,  to  compromises  of  penal- 
ties for  the  nonpayment  of  taxes.  A  tech- 
nical violation  of  the  internal  revenue 
laws,  such  as  a  failure  to  make  a  tax 
return  in  time,  may  be  the  proper  subject 
of  compromise.  (1911)  29  Op.  Atty.-Gen. 
217. 

Suits  commenced  hy  the  government  to 
recover  taxes  are  the  suits  referred  to  in 
this  section.  (1901)  23  Op.  Atty.-Gen. 
507. 

An  assessment  of  ten  per  cent,  upon  the 


circulating  notes  of  Canada  banks,  made 
by  the  Treasury  Department,  the  notes 
having  been  received  and  paid  out  within 
the  United  States  by  banks  in  the  United 
States,  and  the  assessment  made  under 
and  in  pursuance  of  section  20  of  the  Act 
of  Feb.  8,  1876  (vol.  4,  div.  XV  of  this 
title),  is  a  case  which  may  be  compro- 
mised under  the  provisions  of  this  section. 
(1897)  21  Op.  Atty.-Gen.  558. 

Compromise  of  claim  against  corpora^ 
tion  failing  to  file  corporation  tax  return. 
—  See  U.  S.  V,  Acorn  Roofing  Co.,  (E.  D. 
N.  Y.  1912)  204  Fed.  157. 
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Motive  of  compromise. —  The  Secretary 
of  the  Treasury  should  not  act  from  mo- 
tives merely  of  compassion  or  charity,  but 
he  may  consider  not  only  the  pecuniary 
interest  of  the  Treasury,  but  also  con- 
siderations of  justice  and  equity  and  of 
public  policy.  (1881)  17  Op.  Atty.-Gen. 
213. 

Authority  to  compromise. —  The  stat- 
ute implies  the  duty  of  independent 
examination  by  each  of  the  officers 
named  of  every  case  presented  for  .his  ac- 
tion, and  the  grounds  on  which  the  pro- 
posal should  be  accepted  or  rejected.  The 
final  authority  and  responsibility  rest  with 
the  commissioner.  It  is  he  who  alone  can 
actually  compromise  a  claim;  the  func- 
tions of  the  Secretary  of  the  Treasury 
and  the  Attorney-General  are  advisory. 
(1868)  12  Op.  Atty.-Gen.  472. 

Before  suit  the  commissioner  can  com- 
promise with  the  advice  of  the  Secretary 
of  the  Treasury;  but  after  the  commence- 
ment of  suit  or  proceeding  in  court,  the 
recommendation  of  the  Attorney-General 
is  also  necessary.  (1871)  13  Op.  Atty.- 
Gen.  479.  See  aleo  U.  S.  v.  Distilled 
Snirits,  (1870)  4  Ben.  340,  27  Fed.  Gas. 
No.  16,099;   (1868)  12  Op.  Atty.-Gen.  636. 

A  deputy  intemcLl  revenue  collector  has 
authority  at  least  to  transmit  an  offer  of 
compromise,  and  when  he  turns  over 
money,  received  for  the  purpose  of  effect- 
ing che  compromise,  to  his  superior,  and 
it  is  retained,  it  will  be  presumed  that 
the  offer  was  accepted.  Willingham  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1913)  208  Fed. 
137,  127  C.  C.  A.  263. 

Procedure  on  compromise. — ^A  failure 
to  follow  the  technical  rules  of  procedure 
laid  down  bv  the  Internal  Revenue  De- 
partment will  not  invalidate  a  compro- 
mise under  this  section.  Willingham  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1913)  208  Fed. 
137,  127  C.  C.  A.  263. 

A  voluntary  relinquishment  of  a  part  of 
a  tax  lawfully  assessed  upon  and  due  from 
a  solvent  person  or  corporation  is  not 
permitted  by  this  section.    "A  compromise 


implies  some  mutualitv  of  concession, 
some  real  doubt  about  the  legality  of  the 
claim,  or  the  ability  to  meet  it."  (1879) 
16  Op.  Atty.-Gen.  249. 

When  no  suit  or  proceeding  in  court  has 
been  commenced  on  an  export  bond 
executed  on  the  withdrawal  from  the  in- 
ternal-revenue bonded  warehouse  and  en- 
tering at  the  custom  house  for  exporta- 
tion of  certain  barrels  of  alcohol  distilled, 
a  case  against  the  obligors  may  be  com- 

Sromised  under  this  section.  (1869)  13 
p.  Atty.-Gen.  116. 

The  unconditional  dismissal  of  a  suit  or 
proceeding  pending  in  court  may  be  made 
by  the  commissioner  without  the  approval 
of  the  Attorney-General,  as  such  action  is 
not  a  compromise  within  the  meaning  of 
the  statute.  (1869)  12  Op.  Atty.-Gen. 
662. 

The  power  to  compromise  ceases  when 
the  judgment  is  entered.  (1871)  13  Op. 
Atty.-Gen.  4/9. 

The  words  ''arising  under  the  internal- 
revenue  laws"  have  reference  to  a  com- 
promise with  the  taxpayer,  and  not  with 
the  collector  of  taxes,  and  do  not  refer  to 
charges  of  embezzlement  against  officers 
of  internal  revenue.  (1872)  14  Op.  Atty.- 
Gen.  8.  See  also  (1872)  14  Op.  Atty.- 
Gen.  43. 

Motion  to  withdraw  plea  of  guilty. — 
"The  statute  [this  section]  permits  a 
compromise  of  criminal  cases  of  this  char- 
acter to  be  made  by  the  commissioner  of 
internal  revenue,  and,  while  any  consider- 
able lapse  of  time  between  conviction  and 
sentence  is  not  favored  by  the  court,  an 
agreement  to  give  the  prisoners  reason- 
able delay,  in  order  that,  if  so  advised, 
they  might  endeavor  to  effect  a  compro- 
mise with  the  department,  is  far  from 
being  an  inducement  of  such  a  character 
as  will  justify  the  court's  permitting  the 
withdrawal  of  a  plea  of  guilty  made  as 
this  one  was  made."  U.  S.  v,  Bayaud, 
(1883)  23  Fed.  721.  See  also  (1871)  13 
Op.  Atty.-Gen.  479. 


Sec.  3230.  [Discontinuances  of  criminal  prosecutions.]  No  discontinu- 
ance or  nolle  prosequi  of  any  prosecution  under  section  three  thousand  two 
hundred  and  fifty-seven  shall  be  allowed  without  the  permission  in  writing 
of  the  Secretary  of  the  Treasury  and  the  Attorney-General.    [B.  8.] 

Act  of  March  31,  1868,  ch.  41,  15  Stat.  L.  60. 

R.  S.  sec  3257  mentioned  in  the  text  is  given  in  division  V  of  this  title,  vol.  4. 

Sec.  3231.  [Continnanoes  in  criminal  proceedings.]  It  shall  be  lawful 
for  any  court  in  which  any  suit  or  criminal  proceeding  arising  under  the 
internal-revenue  laws  may  be  pending,  to  continue  the  same  at  any  stage 
thereof,  for  good  cause  shown  on  motion  by  the  district  attorney.    [R.  8,] 


Act  of  July  20,  1868,  dh.  186,  15  Stat.  L.  166. 
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[Sec.  1.]  [Collections  to  be  covered  into  Treasury.]  •  •  •After 
June  thirtieth,  nineteen  hundred  and  eight,  collectors  of  internal  revenue 
shall  pay  daily  into  the  Treasury  of  the  United  States,  under  instructions 
of  the  Secretary  of  the  Treasury,  the  gross  amounts  of  all  collections  of 
whatever  nature,  made  by  authority  of  law,  and  the  same  shall  be  covered 
into  the  Treasury  as  internal-revenue  collections.    [35  Stat.  L,  325.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Acf  of 
May  27,  1008,  ch.  200.  ^  ^      ^     ^  -^  *  *^     *^ 

[Accounts  to  be  rendered  quarterly.]  •  •  •  Collectors  of  internal 
revenue  shall  render  their  revenue  accounts  quarterly.    [35  Stat.  L.  325.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 


IV.  SPECIAL  TAXES  ♦ 

Sec.  3232.  [Trade  or  business  not  to  be  carried  on  until  tax  paid.]  No 

person  shall  be  engaged  in  or  carry  on  any  trade  or  business  hereinafter 
mentioned  until  he  has  paid  a  special  tax  therefor  in  the  manner  hereinafter 
provided.     [R.  S.]  V 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  113.  Sections  3232-3246  constitute  chapter 
3  of  title  XXXV  of  the  Revised  Statutes,  entitled  *'  Special  Taxes." 

The  provisions  of  R.  S.  sees.  3232-3241,  3243,  are  made  applicable  to  the  special 
taxes  on  *'  filled  cheese  "  by  Act  of  June  6,  1896,  ch.  337,  §  3,  29  Stat.  L.  253,  infra, 
p.  1065,  to  special  taxes  on  adulterated  butter  by  Act  of  May  9,  1902,  ch.  784,  $  4, 
32  Stat.  L.  195,  infra,  p.  1066,  and  to  special  taxes  on  oleomargarine  by  Act  of  Aug. 
2,  1886,  ch.  840,  §  3,  24  Stat.  L.  210,  infra,  p.  1061. 

Sugar  bounties.— The  Act  of  Oct.  1,  1890,  ch.  1244,  26  Stat.  L.  583,  provided  for 
bounties  on  sugars  produced  in  the  United  States  from  beets,  sorghum,  sugar  cane  or 
maple  sap,  and  provided  for  licenses  and  regulations  governing  their  manufacture. 

The  Act  of  March  3,  1891,  ch.  541,  26  Stat.  L.  925,  authorized  the  appointment  of 
twelve  sugar-bounty  inspectors. 

The  Act  of  Aug.  27,  1894,  ch.  349,  28  Stat.  L.  521,  repealed  the  sugar-bounty  pro- 
visions of  the  Act  of  1890,  above  mentioned,  and  forbade  the  issue  of  any  license  to 
produce  sugar  or  to  pay  any  bounty  for  the  production  of  sugar  ojf  any  kind  under 
said  Act. 

The  Act  of  March  2,  1895,  ch.  189,  28  Stat.  L.  933,  provided  for  the  payment  of 
bounty  on  productions  prior  to  Jxme  30,  1895,  for  the  examination  of  claims  to  such 
bounty,  and  the  punishment  of  fraudulent  claims. 

For  cases  construing  these  Acts,  see  Field  r.  Clark,  (1892)  143  U.  S.  649,  12  S.  Ct. 
495,  36  U.  S.  (L.  ed.)  294;  U.  S.  v.  Realty  Co.,  (1896)  163  U.  S.  427,  16  S.  Ct.  1120, 
41  U.  S.  (L.  ed.)  215;  Burdon  Cent.  Sugar  Refining  Co.  t\  Pavne.  (1897)  167  U.  S.  127, 
17  S.  Ct.  754,  42  U.  S.  (L.  ed.)  105;  Allen  r.  Smith,  (1899)  173  U.  S.  389,  19  S.  Ct. 
446,  43  U.  S.  (L.  ed.)  741;  Calder  v.  Henderson,  (C.  C.  A.  1893)  54  Fed.  802,  2  U.  S. 
App.  627,  4  C.  C.  A.  584;  Barrow  r.  Milliken,  (C.  C.  A.  1896)  74  Fed.  612,  41  U.  S.  App. 
332,  20  C.  C.  A.  559;  Burdon  Cent.  Sugar-Refining  Co.  i\  Payne,  (C.  C.  A.  1897)  81 
Fed.  663,  52  U.  S.  Apjp.  312,  26  C.  C.  A.  552;  American  Sugar  Refining  €o.  v.  U.  S., 
(1899)  91  Fed.  646;  Bartram  v.  U.  S.,  (1^03)  123  Fed.  327,  (C.  C.  A.  1904)  131  Fed. 
833,  65  C.  C.  A.  557;  (1890)  19  Op.  Atty.-Gen.  697;  (Jlynn  v.  U.  S.,  (1897>  32  Ct.  CI.  82. 

Constitutionality. —  Federal  statutes  re-  U.   S.    (L.  ed.)    497.     See  also  Mason  v. 

quiring  licenses  to  be  paid  to  carry  on  the  Rollins,    (1869)    2  Biss.  99,  16  Fed.  Caa. 

licensed  business  witliin  a  state,  and  im-  No.  9,252. 

posing  penalties  for  not  taking  out  and  **  Until  he  has  paid.** — The  presence  of 
paying  for  them,  are  not  contrary  to  the  the  words  **  until  he  has  paid  "  »how 
Constitution  or  to  public  policy,  and  are  clearly  that  payment  of  the  tax  in  ad- 
not  inconsistent  witn  a  recognition  of  the  vance  is  required  by  the  statute.  Until 
exclusive  control  by  the  states  over  their  the  tax  is  paid  the  particular  business  can- 
internal  commerce  or  domestic  trade.  not  be  lawfully  pursued.  U.  S.  r.  Clare, 
License  Tax  Cases,  (1866)  5  V»all.  462,  18  (E.  D.  Pa.  1880)   2  Fed.  55. 


•  Further  provisions  relating  to  taxes  on  distilled  spirits  are  given  in  subdivision  V 
of  this  title,  vol.  4. 
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Canying  on  business  after  application  stringent  penalty  was  not   intended   for 

for    assessment. —  In    U.    S.    v,    Prensy,  delinquent  taxpayers  merely  as  such,  if 

(1869)    1  Lowell  319,  27   Fed.  Cas.  No.  they  had  been  guilty  of  no  act  or  omis- 

16,086,  the  facte  showed  that  a  peddler  sion   at  the  time  they  carried  on  their 

Said  his  tax  for  1867,  and  in  April,  1868,  business."  U.  S.  v,  Pressy,  (1869)  1 
uly  applied  to  the  assessor  to  pay  the  Lowell  319,  27  Fed.  Cas.  No.  16,086. 
special  tax  for  that  fiscal  year,  beginning  Agents  of  state. —  The  dispensing  and 
with  May  1,  1868.'  The  taxes  were  usu-  selling  agents  of  a  state,  which  in  tne  ex- 
ally  assessed  about  May  20  in  each  year,  ercise  of  its  sovereign  power  has  taken 
and  the  bills  sent  in  on  the  next  day.  It  charge  of  the  business  of  selling  intoxi- 
was  held  that  he  could  not  be  indicted  for  eating  liquors,  are  fairly  within  the 
carrying  on  business  after  May  1  without  scope  of  this  section  and  R.  S.  sees.  3244 
payment  of  license,  when  he  sold  out  his  {infra,  p.  1045)  and  3140  (supra,  p.  978), 
Dusiness  four  or  five  days  afterward  and  under  wnich  an  excise  tax  is  to  be  collected 
refused  to  pay  the  tax.  The  court  said:  from  all  sellers  of  intoxicating  liquors. 
"His  application  to  be  assessed  was  all  South  Carolina  v,  U.  S.,  (1905)  190  U.  S. 
that  he  could  do,  or  was  bound  to  do,  437,  26  S.  Ct.  110,  50  U.  S.  (L.  ed.)  261,  4 
until  the  bill  was  rendered.  So  that,  Ann.  Cm.  737 ,  affirming  (1904)  39  Ct.  CI. 
while  many  defendants  had  been  rightly  257. 

convicted  .  .  .  who    had    never    been    as-  Licensee. —  The  fact  that  the  owner  ol 

sessed  for  a  tax,  because  the  failure  to  a  hall  has  a  license  to  retail  liquors  at 

assess  them  arose  out  of  their  own  wrong  the  bar  of  the  hall  does  not  protect  a 

in  not  making  application  to  the  assessor,  licensee  in  the  sale  of  liquors.    Gormely  r. 

and  therefore  they  could  not  be  heard  to  South  Side  Gymnastic  Ass'n,    (1882)    55 

object  to  the  want  of  assessment;  yet  this  Wis.  350,  13  N.  W.  242. 

Sec.  3233.  [Trade  or  business  to  be  registered.]  Every  person  engaged 
in  any  trade  or  business  on  which  a  special  tax  is  imposed  by  law  shall  reg- 
ister with  the  collector  of  the  district  his  name  or  style,  place  of  residence, 
trade  or  business,  and  the  place  where  such  trade  or  business  is  to  be  carried 
on.  In  case  of  a  firm  or  company,  the  names  of  the  several  persons  consti- 
tuting the  same,  and  their  places  oif  residence,  shall  be  so  registered.   [J2.  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  113;  Act  of  Dec.  24,  1872,  ch.  13,  17  Stat. 
L.  401. 

Sec.  3234.  [Persons  in  partnership  at  same  place  liable  for  only  one 
tax.]  Any  number  of  persons  doing  business  in  copartnership  at  any  one 
place  shall  be  required  to  pay  but  one  special  tax.    [R,  S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  115. 

Dissolution   of  partnership. —  Where   a  carry  on  the  same  trade  or  business  at 

firm  consisting  of  two  partners  has  paid  the  same  place  for  the  balance  of  the  term 

the  special  tax,  and  one  of  the  firm  pur- .  for  which  the  tax  is  paid.    U.  S.  v.  Glab, 

chases  the  interest  belonging  to  the  other,  (1878)    99  IT.  S.  225,  25  U.  S.    (L.  ed.) 

the  one  who  becomes  the  sole  and  exclu-  273.     See  also  U.  S.  v.  Davis,   (1889)   37 

sive  owner  of  the  trade  or  business  may  Fed.  468. 

Sec.  3235.  [Payment  of  one  special  tax  not  to  cover  several  places  of 
bnsinesB.]  The  payment  of  the  special  tax  imposed  shall  not  exempt  from 
an  additional  special  tax  the  person  carrying  on  a  trade  or  business  in  any 
other  place  than  that  stated  in  the  collector's  register;  but  nothing  herein 
contained  shall  require  a  special  tax  for  the  storage  of  goods,  wares,  or  mer- 
chandise in  other  places  than  the  place  of  business,  nor,  except  as  herein- 
after provided,  for  the  sale  by  manufacturers  or  producers  of  their  own 
goods,  wares,  and  merchandise,  at  the  place  of  production  or  manufacture, 
and  at  their  principal  oflSce  or  place  of  business,  provided  no  goods,  wares, 
or  merchandise  shall  be  kept  except  as  s)Bimples  at  said  office  or  place  of 
business.     [A. /S.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  K  113. 
3  F.  S.  A.—  34 
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Sec.  3236.  [When  more  than  one  pnrsnit  is  carriefl  on  in  same  place 
by  same  person  at  same  time.].  Whenever  more  than  one  of  the  pursuits 
or  occupations  hereinafter  described  are  carried  on  in  the  same  place  by  the 
same  person  at  the  same  time,  except  as  hereinafter  provided,  the  tax  shall 
be  paid  for  each  according  to  the  rates  severally  prescribed.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  114. 

Application  of  section. —  This  section  re-  time  consistently  with  other  requirements 
fers  to  the  exaction  of  a  tax,  not  to  the  of  law  on  the  subject  of  the  special  pur- 
conferring  of  authority  to  sell;  and  does  suit  or  occupation.  "It  has  no  reference 
not  give  authority  to  carry  on  the  manu-  to  the  grant  of  any  authority  to  airry 
facture  of  cigars  and  tobacco,  and  their  on  two  occupations  at  the  same  time  and 
sale  at  retail,  at  the  same  time  and  in  place  by  the  same  person,  but  concerns 
the  same  place.  (1878)  16  Op.  Atty.-  only  the  obtaining  of  a  tax  for  each  of 
Gen.  89.  See  U.  S.  v,  Neid,  (1870)  27  two  occupations  when  they  are  lawfully 
Fed.  Cas.  No.  15,860.  carried  on."    Ludloflf  v.  U.  S.,  (1883)  108 

It  refers  only  to  pursuits  or  occupa-  U.  S.  176,  2  S.  Ct.  476,  27    U.  S.  (L.  ed.) 

tions  which  can  be  carried  on  in  the  same  693.     See  also  Crisp  «.  Proud,   (1878)   4 

place  by  the  same  person  at  the  same  Hughes  67,  7  Fed.  Uas.  No.  3,392. 

R.  S.  sec.  3337.    This  section  was  as  follows: 

*'  Sec.  3237.  All  special  taxes  shall  become  due  on  the  first  day  of  May,  in  each 
year,  or  on  commencing  any  trade  or  business  on  which  such  tax  is  imposed.  In  the 
former  case  the  tax  shall  be  reckoned  for  one  vear;  and  in  the  latter  case  it  shall  be 
reckoned  proportionately,  from  the  first  day  of  the  month  in  which  the  liability  to  a 
special  tax  commenced  to  the  first  day  of  May  following."  Act  of  July  13,  1866,  ch. 
184,  14  Stat.  L.  113;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  252. 

It  was  superseded  by  the  provisions  of  the  Act  of  Oct.  1,  1890,  ch.  1244,  S  63,  infra, 
p.  1064. 

Sec.  3238.  [Stamps  for  special  taxes.]  All  special  taxes  imposed  by 
law,  including  the  tax  on  stills  or  worms,  shall  be  paid  by  stamps  denoting 
the  tax,  and  the  Commissioner  of  Internal  Eevenue  is  required  to  procure 
appropriate  stamps  for  the  payment  of  such  taxes;  and  the  proyisions  of 
sections  thirty-three  hundred  and  twelve  and  thirty-four  hundred  and 
forty-six,  and  all  other  provisions  of  law  relating  to  the  preparation  and 
issue  of  stamps  for  distilled  spirits,  fermented  liquors,  tobacco,  and  cigars, 
shall,  so  far  as  applicable,  extend  to  and  include  such  stamps  for  special 
taxes;  and  the  Commissioner  of  Internal  Revenue  shall  have  authority  to 
make  all  needful  regulations  relative  thereto.    [B.  8.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  137,  165;  Act  of  Dec.  24,  1872,  ch.  13,  17 
Stat.  L.  402. 

The  words  "  thirty-three  hundred  and  twelve "  were  substituted  for  "  thirty-three 
hundred  and  thirteen  "  by  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  310. 

R.  S.  Bees.  3312  and  3446  mentioned  in  the  teict  are  given  in  vol.  4,  divisions  V  and 
XXI  of  this  title. 

Sec.  3239.  [Special-tax  stamp  to  be  exhibited  in  place  of  business.] 
Every  person  engaged  in  any  business,  avocation,  or  employment,  who  is 
thereby  made  liable  to  a  special  tax,  except  tobacco  peddlers,  shall  place 
and  keep  conspicuously  in  his  establishment  or  place  of  business  all  stamps 
denoting  the  payment  of  said  special  tax ;  and  any  person  who  shall,  through 
negligence,  fail  to  so  place  and  keep  said  stamps,  shall  be  liable  to  a  penalty 
equal  to  the  special  tax  for  which  his  business  rendered  him  liable,  and  the 
costs  of  prosecution ;  but  in  no  case  shall  said  penalty  be  less  than  ten  dol- 
lars. And  where  the  failure  to  comply  with  the  foregoing  provision  of  law 
shall  be  through  willful  neglect  or  refusal,  then  the  penalty  shall  be  double 
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the  amotmt  above  prescribed :  Provided,  That  nothing  in  this  section  shall 
in  any  way  affect  the  liability  of  any  person  for  exercising  or  carrying  on 
any  trade,  business,  or  profession,  or  doing  any  act  for  the  exercising,  carry- 
ing on,  or  doing  of  which  a  special  tax  is  imposed  by  law,  without  the  pay- 
ment thereof.    [B.  8.] 

Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  402. 

The  word  "  stamps,"  in  the  sixth  line  of  tiiis  sectioiij  waa  substituted  for  ''stain©'* 
by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  248. 


Certified  copy  of  recordfl  of  Internal  rev- 
enue coUector. —  In  Daniel  v.  State,  (1912) 
11  Ga.  App.  799,  76  S.  £.  162,  there  was 
a  holding  as  follows:  ''In  the  trial  of 
an  indictment  for  the  ill^l  sale  of  in- 
toxicating liquor,  a  certified  copy  from 
the  records  of  the  internal  revenue  col- 
lector of  the  United  States,  showing  that 
the  accused  has  paid  a  special  tax  as  a 
retail  liquor  dealer,  is  admissible  in  evi- 
dence. .  .  .  Whether  or  not  such  a  certi- 
fied copy  is  evidence  of  an  application  for 


the  internal  revenue  tax  receipt  of  the 
United  States,  as  required  by  section  3239. 
of  the  Revised  Statutes  of  the  United 
States,  ...  so  as  to  shift  the  burden  of 
proof  on  the  defendant,  under  the  pro- 
visions of  the  act  of  the  General  Assem- 
bly of  Auffust  21,  1911  (Acts  1911,  p.  180), 
need  not  be  decided,  since,  under  the  de- 
cisions above  cited,  the  evidence  was  ad- 
missible without  reference  to  the  provi<t 
siona  of  that  act** 


Sec.  3240.  [I^iBt  of  special  taxpayers  to  be  exhibited  in  ooll^ctor'g. 
office — certified  copy  of  list.]  Each  collector  of  internal  revenue  shall, 
under  regulations  of  the  Commissioner  of  Internal  Eevenue,  place  and  keep, 
conspicuously  in  his  office,  for  public  inspection,  an  alphabetical  list  of  the 
names  of  all  persons  who  shall  have  paid  special  taxes  within  his  district, 
and  shall  state  thereon  the  time,  place,  and  business  for  which  such  special 
taxes  have  been  paid,  and  upon  application  of  any  prosecuting  officer  of 
any  State,  county,  or  municipality  he  shall  furnish  a  certified  copy  thereof, 
as  of  a  public  record,  for  which  a  fee  of  one  dollar  for  each  one  hundred 
words  or  fraction  thereof  in  the  copy  or  copies  so  requested  may  be  charged*: 
[B.8.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  21,  190<(/ 
ch.  3509,  34  Stat.  L.  387,  entitled  "An  Act  to  amend  the  internal  revenue  laws  so  as) 
to  provide  for  furnishing  certified  copies  of  certain  records."  As  originally  enacted, 
it  was  as  follows:  '  ; 

"Sec.  3240.  Each  coUector  of  internal  revenue  shall,  under  relations  of  the^ 
Commissioner  of  Internal  Revenue,  place  and  keep  conspicuously  m  his  office,  foi?) 
public  inspection,  an  alphabetical  list  of  the  names  of  aU  persons  who  shall  have 
paid  special  taxes  within  his  district,  and  shall  state  thereon  the  time,  place,  and' 
business  for  which  such  special  taxes  have  been  paid." 

Act  of  Dec.  24,  1872,  ch.  13,  17  Stat.  L.  403. 


Fonn  of  record. —  The  record  of  soecial 
taxes  which  the  collectors  of  internal  rev- 
enue are  reouired  to  make  under  this 
section  should  be  in  such  form  as  to  show 
clearly  in  each  instance  the  business  for 
which  the  special  taxes  are  paid.  The 
words  should  be  written  in  full,  not  ab- 
breviated.    (1011)  28  Op.  Atty.-Gen.  661. 

Certified  copy  of  record  as  evidence.— 
A  certified  copy  by  the  collector  of  in- 
ternal revenue  from  the  records  of  his 
office,  showing  the  names  of  all  the  per- 
sons who  have  paid  special  taxes  within 
his  district,  is  admissible  evidence  for' 
the  purnose  of  showing  that  a  particular 
person  nas  paid  the  special  taxes  as  a 
retaU  liquor  dealer.  Huckabee  i),  State^ 
(1910)  7  Ga.  App.  677,  67  S.  E.  837.    See 


also  State  v.  Dowdy, 
432,  &8  S.  E.  1002. 


(1907)    145  N.  C. 


A  certified  copy  of  the  records  in  the 
office  of  the  collector  of  internal  revenue- 
relating  to  the  issuance  of  a  liquor  license* 
is  admissible  in  evidence  in.  a  prosecution, 
for  maintaining  a  liquor  nuisance  when 
properly  proved,  and  such  record  is'  prop-, 
erly  proved  when  there  is  attached  thereto, 
a  certificate  by  the  collector  of  internal 
revenue  as  to  its  correctness  and  authen- 
ticity, and  a  statement  iuia  certificate  of 
the  collector  of  internal  reyenue,  which  ia^ 
attached  to  a  certified  copy  of  the  Record' 
of,  special  taxpayers  and  registers  o^  his 
district,  does  not  tender  the  admissi|on,  of 
such  record  reversible  error,  becaiis^  it' 
states  in  substance  that  the  record  shows 
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the  issuance  of  United  States  special  tax  retail  liquor  dealer,  for  a  specific  period. 

stamps  to  the  defendant,  when  the  record  "  It  is  an  official  record,  kept  by  a  sworn 

upon  its  face  shows  the  same  fact.    State  officer,  and  authorized  by  law."     State  v. 

17.  Kilmer,  (1915)  31  N.  D.  442,  153  N.  W.  Gk)rham,    (1876)    66  Me.  270.     See  State 

1089.  V.  Davis,  (1898)  69  N.  H.  350,  41  Atl.  267. 

Book   as    prima    fade    evidence. —  The  This  section,  as  amended,  is  cited  in 

book  is  prima  facie  evidence  that  a  person  People  v,  Lalonde,  (1912)  171  Mich.  286, 

named  therein  had  paid  for  a  license  as  a  137  N.  W.  74. 

ISec.  3241.  [Death  or  removal  after  paying  tax  —  business  carried  an 
without  additional  tax.]  When  any  person  who  has  paid  the  special  tax 
for  any  trade  or  business  dies,  his  wife  or  child,  or  executors  or  admin- 
istrators or  other  legal  representatives,  may  occupy  the  house  or  prem- 
ises, and  in  like  manner  carry  on,  for  the  residue  of  the  term  for  which 
the  tax  is  paid,  the  same  trade  or  business  as  the  deceased  before  carried 
on,  in  the  same  house  and  upon  the  same  premises,  without  the  payment  of 
any  additional  tax.  And  when  any  person  removes  from  the  house  or 
premises  for  which  any  trade  or  business  was  taxed  to  any  other  place, 
he  may  carry  on  the  trade  or  business  specified  in  the  collector's  roister  at 
the  place  to  which  he  removes,  without  the  payment  of  any  additional  tax : 
Provided,  That  all  cases  of  death,  change,  or  removal,  as  aforesaid,  with  the 
name  of  the  successor  to  any  person  deceased,  or  of  the  person  making  such 
change  or  removal,  shall  be  registered  with  the  collector,  under  regulations 
to  be  prescribed  by  the  Commissioner  of  Internal  Revenue.    [B.  8.] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  114. 

Sale  of  spirits  by  executor,  administrator,  or  other  fiduciary,  see  amendment  to 
R.  S.  sec.  3244,  subsec.  fi^th,  infra,  p.  1048. 

Sec.  3242.  [Carrying  on  business  without  payment  of  special  tax — 
penalties.]  Every  person  who  carries  on  the  business  of  a  rectifier,  whole- 
sale liquor-dealer,  retail  liquor-dealer,  or  manufacturer  of  stills,  without 
having  paid  the  special  tax  as  required  by  law,  shall,  for  every  such  offense, 
be  fined  not  less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  and  be  imprisoned  not  less  than  six  months  nor  more  than  two 
years.  And  all  distilled  spirits  or  wines,  and  all  apparatus  fit  or  intended 
to  be  used  for  the  distillation  or  rectification  of  spirits  or  the  compounding 
of  liquors,  owned  by  such  person,  wherever  found,  and  all  distilled  spirits 
or  wines  and  personal  property  found  in  the  rectifying  establishment,  or  in 
any  building,  room,  yard,  or  indosure  connected  therewith,  and  used  with 
or  constituting  a  part  of  the  premises,  shall  be  forfeited  to  the  United  States. 
Every  person  who  carries  on  the  business  of  a  manufacturer  of  tobacco, 
snuff,  or  cigars,  dealer  in  manuf  ai^tured  tobacco,  dealer  in  leaf -tobacco,  or 
retail  dealer  in  leaf -tobacco,  without  having  paid  a  special  tax  therefor, 
as  provided  by  law,  shall,  besides  being  liable  to  the  payment  of  the  tax,  be 
fined  not  more  than  five  hundred  dollars  or  be  imprisoned  not  more  than  one 
year,  or  both,  at  the  discretion  of  the  court.  And  every  person  who  carries 
on  the  business  of  a  brewer  or  wholesale  or  retail  dealer  in  malt  liquors, 
without  having  paid  a  special  tax  therefor,  as  required  by  law,  shall,  besides 
being  liable  to  the  payment  of  the  tax,  be  fined  not  less  than  ten  dollars  nor 
more  than  five  hundred  dollars.    [B.  8.] 

Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  473;  Act  of  July  20,  1868,  ch.  186,  15 
Stat.  L.  142;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  240,  255. 
.  This  section  is  at  least  in  part  superseded  by  Act  of  Feb.  8,  1875,  ch.  36,  §  16,  given 
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infra,  p.  1053,  and  by  Act  of  Oct.  1>  1890,  ch.  1244,  |  26,  repealing  aoine  of  the  taxee 
above  mentioned,  given  in  vol.  4,  div.  VII  of  this  title. 
See  the  note  to  R.  S.  sec.  3232,  iupra^  p.  1040. 


Delivery  at  customer's  residence. —  One 
who  has  paid  a  special  tax  entitling  him 
to  retail  liquor  at  his  regular  place  of 
business  does  not  violate  uiis  section  by 
delivering  liquor  to  a  customer  at  the 
hitter's  residence,  though  the  sale  be  com- 


pleted there.    Benbrook  v.  U.  S.,  (CCA, 
1011)   186  Fed.  163,  108  0.  C.  A.  265. 

Sufficiency  of  indictment. —  See  John 
Gund  Brewing  Co.  t?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1013)  204  Fed.  17,  122  C.  C.  A. 
331. 


Sec.  3243.  [Payment  of  special  tax  not  to  authorize  violation  of  state 
laws,  nor  prohibit  State  taxation.]  The  payment  of  any  tax  imposed  by 
the  internal-revenue  laws  for  carrying  on  any  trade  or  business  shall  not  be 
held  to  exempt  any  person  from  any  penalty  or  punishment  provided  by  the 
laws  of  any  State,  for  carrying  on  the  same  within  such  State,  or  in  any 
manner  to  authorize  the  commencement  or  continuance  of  such  trade  or 
business  contrary  to  the  laws  of  such  State  or  in  places  prohibited  by 
municipal  law ;  nor  shall  the  payment  of  any  such  tax  be  held  to  prohibit 
any  State  from  placing  a  duty  or  tax  on  the  same  trade  or  business,  for 
State  or  other  purposes.    [B.  8,\ 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  122;  Act  of  July  20,  186*8,  ch.  186,  15  Stat 
L.  161. 


Independence  of  state  and  federal  rev- 
enue systemBw — State  and  federal  revenue 
eystems  are  entirely  independent  of  each 
other,  and  the  federal  statutes  make  it 
plain  that  by  taxing  an  occupation  it  is 
Dy  no  means  meant  to  autnorice  such 
occupation  contrary  to  locid  laws.  ''It 
only  intends  to  tax  the  occupation  if  it  is 
in  fact  carried  on,  but  does  not  authorise 
it  to  be  carried  on."  In  re  Gomingore, 
( 1899)  96  Fed.  561.  See  also  License  Tax 
Cases,  (1866)  5  WaU.  462,  18  U.  S.  (L. 
ed.)  497;  Perrear  v.  Massachusetts, 
(1866)  5  WaU.  475,  18  U.  S.  (L.  ed.) 
608;  McGuire  t?.  Massachusetts,  (1865)  3 
WaU.  387,  -18  U.  S.  (L.  ed.)  226;  Austin 
1?.  State,  (1898)  101  Tenn.  663,  48  S.  W. 
305,  70  A.  S.  R.  703,  50  L.  R.  A.  478;  Com. 
«.  Crane,  (1893)  158  Mass.  218,  33  N.  E. 
388;  Com.  v.  Sheckels,  (1883)  78  Va.  36. 

This  section  was  adopted  to  make  it 
clear  that  Congress  haa  no  purpose  to 
restrict  the  power  of  the  state  over  the 
manufacture  and  sale  of  particular 
articles.  When  taxes  are  imposed  by 
statute  for  national  purposes,  their  im- 
position does  not  give  authority  to  those 
who  pay  them  to  engage  in  the  manu- 
facture or  sale  of  such  articles  in  any 
state  which  lawfully  forbids  such  manu- 
facture or  sale,  or  to  disregard  any  regu- 
lations   which    a    state    might    lawfully 


prescribe  in  reference  to  that  article. 
Plumley  v.  Massachusetts,  (1894)  156  U. 
S.  461,  15  S.  Ct.  154,  39  U.  S.  (L.  ed.) 
223.  See  also  SchoUenberger  v,  Pennsyl- 
vania, (1898)  171  U.  S.  1,  18  S.  Ct.  757, 
43  U.  S.  (L.  ed.)  49;  Austin  v,  Tennessee^ 
(1900)  179  U.  S.  343,  21  S.  Ct.  132,  45 
U.  S.  (L.  ed.)  224. 

One  element  only  is  withheld  from  the 
otherwise  absolute  right  and  power  of  the 
state  to  regulate  or  prohibit  the  sale  of 
intoxicating  U<|uors,  and  that  relates  to 
interstate  relations.  In  re  Jordan,  (1892) 
49  Fed.  238. 

Applicability  to  Alaska  local  law.— 
*'  The  circumstance  that  the  local  law  for 
Alaska  and  the  national  revenue  law  were 
both  enacted  by  Congress  is  immaterial  in 
view  of  the  provision  in  the  latter  that 
the  local  law  must  prevail  in  determining 
whether  a  business  for  which  a  special  tax 
is  required  may  or  mav  not  be  carried  on 
in  a  given  locality."  Evidence  of  the  payr 
ment  of  the  special  tax  required  by  the 
general  government  is  therefore  clearly 
irrelevant  on  an  indictment  for  retailing 
liquor  in  violation  of  the  local  law  of 
Alaska.  Endleman  v.  U.  S.,  (C.  C.  A. 
1898)  86  Fed.  456,  57  U.  S.  App.  1,  30 
0.  C.  A.  186.  See  also  U.  S.  v.  Nelson, 
(1886)  29  Fed.  202. 


Sec.  3244.  [Special  taxes  imposed  on  whom.]  Special  taxes  are  imposed 
as  follows: 

[Brewers.]  First.  Brewers  shall  pay  one  hundred  dollars.  Every  person 
who  manufactures  fermented  liquors  of  any  name  or  description  for  sale, 
from  malt,  wholly  or  in  part,  or  from  any  substitute  therefor,  shall  be 
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deemed  h  brewer :    Provided,  That  any  person  who  manufactures  less  than 
five  hundred  barrels  a  year  shall  pay  the  sum  of  fifty  dollars.    [B.  8,] 

Act  of  July  13,  1866,  ch.  184,  14  Stat.  L.  117;  Act  of  July  14,  1870,  ch.  255,  16  Stat. 
X.  256. 

Further  provisions  relating  to  special  taxes  were  made  by  the  Act  of  Oct.  22,  1914, 
I  3,  infra,  p.  1067*     See  the  notes  to  the  first  paragraph  of  said  section. 

Refunding  excess  tax. — ^A  brewer  who  showing  that  he  has  complied  with  tiie 

has  paid  a  tax  of  one  hundred  dollars  as  provisions  of  R.  S.  sec.  3426    (noted   aa 

a  brewer  of  five  hundred  barrels  or  more,  superseded  under  subdivision  XX  of  this 

is  entitled  to  have  fifty  dollars  refunded  title,  vol.  4).    U.  S.  v.  Kaufman,  (1877) 

to  him  if  he  has  not  manufactured  more  96  U.  6.  567,  24  U.  S.   (L.  ed.)   792. 
than  three  hundred  and  fifty  barrels,  on 

[Manuf  acturem  of  stills  —  drawback  of  tax  on  stills  exported.]  Second. 
Manufacturers  of  stills  shall  each  pay  fifty  dollars,  and  twenty  dollars  for 
each  still  or  worm  for  distilling  made  by  him.  Any  person  who  manufac- 
tures any  still  or  worm  to  be  used  in  distilling  shall  be  deemed  a  manu- 
facturer of  stills.  Upon  all  stills  manufactured  for  export,  and  actually 
exported,  there  shall  be  allowed  a  drawback,  where  the  tax  thereon  has  been 
paid,  under  such  rules  and  regulations  as  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe. 

IB.  a.] 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  161. 

That  portion  of  the  above  section  beginning  "Upon  all  stills/'  etc.,  waa  added  by 
Act  6f  March  1,  1&79,  ch.  125,  20  Stat.  L.  342. 

[  [Rectiflers.]  Third.  Rectifiers  of  distilled  spirits  shall  pay  two  hundred 
dollars.  Every  person  who  rectifies,  purifies,  or  refines  distilled  spirits  or 
wines  by  any  process  other  tSian  by  original  and  continuous  distillation  from 
mash,  wort,  or  wash,  through  continuous  closed  vessels  and  pipes,  until  the 
manufacture  thereof  is  complete,  and  every  wholesale  or  retail  liquor-dealer 
who  has  in  his  possession  any  still  or  leach-tub,  or  who  keeps  any  other 
apparatus  for  the  purpose  of  refining  in  any  manner  distilled  spirits,  and 
every  person  who,  without  rectifying,  purifying,  or  refining  distilled  spirits, 
shall,  by  mixing  such  spirits,  wine,  or  other  liquor  with  any  materials,  manu- 
facture any  spurious,  imitation,  or  compound  liquors  for  sale,  under  the 
name  of  whisky,  brandy,  gin,  rum,  wine,  spirits,  cordials,  or  wine  bitters, 
or  any  other  name,  shall  be  regarded  as  a  rectifier,  and  as  being  engaged  in 
the  business  of  rectifying :  Provided,  That  any  person  who  rectifies,  purifies, 
refines,  or  manufactures  as  aforesaid  less  than  five  hundred  barrels  a  year, 
counting  forty  gallons  of  proof  spirits  to  the  barrel,  shall  pay  one  hundred 
dollars.  And  provided,  That  nothing  in  this  section  shall  be  held  to  prohibit 
the  pu^ying  or  refining  of  spirits  in  the  course  of  original  and  continuous 
distillation  through  any  material  which  will  not  remain  incorporated  with 
such  spirits  when  the  manufaotute  thereof  is  complete:  And  provided 
further,  That  no  oflftcer  shall  collect  any  special  tax  for  rectifying  distilled 
spirits  on  any  premises  distant  less  than  six  hundred  feet  in  a  direct  line 
from  any  distillery.  And  every  oflScer  who  collects  any  special  tax  in  viola- 
tion of  this  proviso  shall  be  liable  to  a  penalty  of  five  thousand  dollars  for 
each  offense.    [B.  8.]        - 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  130,  150;  Act  of  AprU  10,  1869,  ch.  18,  16 
Stat.  L.  41,  42;  Act  of  June  6,  1872,  ch.  315.  17  Stat.  Ia  239,  244;  Act  of  Dec.  24,  1872, 
ch.  13,  17  Stat.  L.  401-403. 
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Tlie  word  ''proTiso*'  where  it  occurs  in  tbe  last  sentence  of  the  section  was  suh- 
jtituted  by  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  319,  for  the  word  "  section  "  appeal?- 
ingin  the  section  as  originally  enacted. 

The  words  following  the  word  "  Provided,**  where  it  first  appears  in  the  section,  down- 
to  and  including  the  words  "And  provided  '*  where  they  first  occur,  were  added  to  the 
section  as  originally  enacted,  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  339. 


What  constitutes  rectification  —  Gen- 
erally.—  Rectification  of  distilled  spirits, 
in  the  legal  sense,  means  any  process,  ex- 
clusive of  "original  and  continuous  dis- 
tillation from  mash,  wort,  or  wash, 
through  continuous  closed  vessels  and 
pipes,  until  the  manufacture  thereof  is 
complete,**  by  which  the  spirits  are  sep- 
arated from  the  substance  with  which  it 
is  mixed  or  combined.  The  rectifier  may 
take  the  raw  spirit  of  the  distiller,  and 
by  repeated  processes  of  distillation  sep- 
arate the  spirit  from  the  oils  and  im- 
purities left  in  it  by  the  distiller;  or  he 
may  take  the  refuse  material  of  the  manu- 
facturer of  ginger  or  vanilla  extract, 
saturated  with  alcohol,  and  by  distilla< 
tion  separate  the  spirit  from  that 
material.  Wampole  v.  U.  S.,  (C.  C.  A.  3d 
Cir.  1911)  191  Fed.  573,  112  C.  C.  A.  633. 

In  U.  S.  t?.  Smith,  etc.,  Co.,  (1911)  184 
Fed.  532,  it  appeared  that  the  defendants 
manufactured  fluid  extract  of  ginger  by 
pourinff  distilled  spirits  on  ginger  root. 
After  drawing  off  the  fluid,  the  distilled 
spirit  remaining  in  the  dr^  was  sep- 
arated therefrom  by  the  distillation,  and 
this  product,  less  in  quantity  and  lower  in 
grade  than  that  previously  placed  in  the 
receptacle  with  the  ginger  root,  was  re- 
used in  repeating  the  process  and  in  the 
manufacture  of  medicmal  preparations. 
It  was  held  that  the  defendant  was  a  per- 
son engaged  in  the  business  or  occupation 
of  rectifying,  purifying,  and  refining  dis- 
tilled spirits  and  subject  to  internal 
revenue  taxation  imposed  by  this  section. 
To  the  same  effect  see  U.  S.  v,  Hance, 
(1911)   184  Fed.  528. 

A  rectifier  may  rectify,  purify,  or  refine 
distilled  spirits  or  wines  by  any  process 
other  than  original  and  continuous 
process.  He  may  use  high  wines  and 
cologne  spirits,  and  recover  from  any 
material,  such  as  fruit  that  contains 
spirits  by  reason  of  its  former  use  by 
rectifiers,  and  saloon  washings  which  con- 
tain no  fermented  liquors  or  substances, 
any  spirits  which  existed  in  that  material, 
upon  which  tax  had  been  paid,  but  he  has 
no  right  to  create  spirits  —  that  is,  to 
take  fruits,  or  beer,  or  any  other  fer- 
mented substances  and  make  spirits  out  of 
them.  U.  S.  V.  Marshall,  (1876)  26  Fed. 
Cas.  No.  15,726. 

Addition  of  ioater  to  apirite  or  mianng 
of  spirits, — ^A  mere  addition  of  water  to 
spirits,  or  the  mixing  of  certain  spirits  of 
the  same  character,  if  they  were  under  a 
certain  age,  would  not  be  rectification. 
U.  S.  V,  Thirty-two  Barrels  of  Distilled 
Spirits,  (1880)  5  Fed.  188. 

Missing  whiskey,  sugar,  and  water,  by  a 


retail  liquor  dealer,  and  putting  it  in 
jugs  and  bottles,  and  keeping  it  In 'his 
st^ik  in  that  form,  and  selling  it,  when 
wanted,  as  he  sold  other  whiskeys  and 
wines  in  his  stock,  when  called  for,  by 
measuring  out  whatever  quantity  the  cus- 
tomer wanted,  whether  that  was  a  drink 
or  a  small  or  large  bottle,  was  held  to 
constitute  the  dealer  a  rectifier  within  the 
meaning  of  the  statute.  Michel  v.  Nunn, 
(1900)    101  Fed.  423. 

Making  of  ginger  ale  paste. —  In  U.  S. 
V.  Twitchell  Co.,  (1911)  184  Fed.  625, 
it  appeared  that  the  defendant  manu- 
factured a  ginger  ale  paste  used  for  mak- 
ing ginffer  ale.  The  paste  was  manu- 
factured by  placing  a  quantity  of  ginger 
in  a  percolator  and  adding  alcohol.  The 
oleoresin  thus  obtained  from  the  ginger 
containing  unnecessary  alcohol  was  dis- 
tilled and  the  alcohol  separated.  This 
alcohol  was  of  a  low  grade,  and  was 
charged  with  ginger  essence  so  as  not  to 
be  commercially  salable  and  could  not  be 
used  except  in  repeating  the  process  of 
extracting  oleoresin  from  ginger  root  and 
in  the  manufacture  of  fiavors.  It  was 
held  that  the  defendant  in  so  distilling 
the  alcohol  was  engaged  in  the  business  of 
rectifying,  purifying,  and  refining  distilled 
spirits  within  this  section. 

Mixing  water  and  blackberry  juice  with 
whiskey,  whereby  its  proof  is  reduced  and 
the  color  restored,  was  held  to  constitute 
a  retail  dealer,  following  that  practice,  a 
rectifier  within  the  meaning  of  the  stat- 
ute. Michel  V.  Nunn,  (1900)  101  Fed. 
423. 

"Throvgh  continuous  closed  vessels/' 
etc — The  phrase  "through  continuous 
closed  vessels  and  pipes  until  the  manu- 
facture thereof  is  complete  **  refers  to  the 
exception,  to  wit,  "  other  than  by  original 
and  continuous  distillation  from  mash, 
wort,  or  wash,  through  continuous  closed 
vessels  and  pipes  until  the  manufacture 
thereof  is  complete,"  and  not  to  "every 
person  who  rectifies,  purifies,  or  refines 
distilled  spirits  or  wines  by  any  process.** 
U.  S.  V.  Twitchell  Co.,  (1911)  184  Fed. 
525. 

"  Beverages  '*  or  liquors. —  Flavoring  ex- 
tracts, composed  of  from  forty  to  fifty 
per  cent  alcohol,  three  per  cent  flavoring 
principle,  and  the  remainder  water,  the 
quantity  of  alcohol  beinff  no  greater  than 
is  reouired  to  hold  the  flavoring  principle 
in  solution,  which  are  not  made,  sold,  or 
used,  or  capable  of  being  used,  as  a  bever- 
age, but  wnich  are  chieny  used  in  flavor- 
ing soda  water  syrups,  the  quantity  of 
extract  used  in  each  glass  of  the  beverage 
being  about  three  or  four  drops,  are  not 
"  beverages "    or    ^'  liquors  "    within    the 
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meaning  of  thifl  section,  and  the  manu-  retail  dealer  in  liquors.  Allen  v.  Liquid 
lacturer  is  not  subject  to  special  tax  Carbonic  Co.,  (1909)  170  Fed.  316,  95 
thereunder  as  a  rectifier  or  wholesale  or      C.  C.  A.  11. 

[Retail  and  wholesale  liquor  dealers.]  Fourth.  Retail  dealers  in  liquors 
shall  pay  twenty-five  dollars.  Every  person  who  sells,  or  oflfers  for  sale 
foreign  or  domestic  distilled  spirits  or  wines,  in  less  quantities  than  five 
wine  gallons  at  the  same  time,  shall  be  regarded  as  a  retail  dealer  in  liquors. 

Wholesale  liquor-dealers  shall  pay  one  hundred  dollars.  Every  person 
who  sells  or  oflfers  for  sale  foreign  or  domestic  distilled  spirits  or  wines,  in 
quantities  of  not  less  than  five  wine  gallons  at  the  same  time,  shall  be 
regarded  as  a  wholesale  liquor-dealer.  But  no  distiller  who  has  given  the 
required  bond,  and  who  sells  only  distilled  spirits  of  his  own  production  at 
the  place  of  manufacture,,  in  the  original  packages  to  which  the  tax-stamps 
are  aflSxed,  shall  be  required  to  pay  the  special  tax  of  a  wholesale  liquor- 
dealer  on  account  of  such  sales. 

Act  of  July  20,  1868,  ch.  186,  15  Stat.  L.  126,  160;  Act  of  AprU  10,  1869,  ch.  18,  16 
Stat  L.  42;  Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  239. 

These  paragraphs  were  modified  by  the  Act  of  Feb.  8,  1875,  ch.  36,  S  18,  given  as 
amended  infra,  p.  1058. 

**  Malt     liquors  "     distinguished     from  liauor  dealer  is  one  who  sells  or  offers  for 

*  spirituous  Uquors." —  This  and  the  f ol-  sale  within  the  quantity  allowed  by  law. 

lowing  provision  seem  plainly  to  distin-  U.  S.  v,  Howard,  (1871)   1  Sawy.  607,  26 

guish  ''malt  liquors,''  the  product  of  fer-  Fed.  Cas.  No.  15,402. 

mentation,  from  '^  spirituous  liquors,"  the  Wholesale     dealer. —  If     the     quantity 

result   of   distillation.     Sarlls   v.   U.    S.,  sold  at  one  time  exceeds  five  gallons,  the 

(1893)    152  U.  S.  570,  14  S.  Ct.  720,  38  party    selling    is    a    "wholesale    dealer" 

U.  S.  (L.  ed.)  556.  within  the  meaning  of  the  statute,  though 

Retail  liquor  dealer. —  Without  regard  the  liquor  is  not  sold  "in  one  package." 

to  the  amount  of  his  annual  sales,  a  retail  U.  S.  v.  Glare,  (1880)  2  Fed.  55. 

[Retail  and  wholesale  dealers  in  malt  liquors.]  Fifth.  Retail  dealers  in 
malt  liquors  shall  pay  twenty  dollars.  Every  person  who  sells  or  offers  for 
sale  malt  liquors  in  quantities  of  five  gallons  or  less  at  one  time,  but  who 
does  not  deal  in  spirituous  liquors,  shall  be  regarded  as  a  retail  dealer  in 
malt  liquors. 

Wholesale  dealers  in  malt  liquors  shall  pay  fifty  dollars.  Every  person 
who  sells  or  oflfers  for  sale  malt  liquors  in  larger  quantities  than  five  gal- 
lons at  one  time,  but  who  does  not  deal  in  spirituous  liquors,  shall  be 
regarded  as  a  wholesale  dealer  in  malt  liquors :  Provided,  That  no  brewer 
shall  be  required  to  pay  a  special  tax  as  a  wholesale  dealer  by  reason  of  sell- 
ing in  the  original  stamped  packages,  whether  at  the  place  of  manufacture 
or  otherwise,  malt  liquors  manufactured  by  him.  But  no  special  tax  shall  be 
held  to  accrue  on  a  sale  of  distilled  spirits,  wines,  or  malt  liquors  made  by 
a  person  who  is  not  otherwise  a  dealer  in  liquors,  where  such  spirits,  wines, 
or  liquors  have  been  received  by  the  person  so  selling  as  security  for  or  in 
payment  of  a  debt,  or  as  executor,  administrator,  or  other  fiduciary,  or 
have  been  levied  on  by  any  oflScer,  under  order  or  process  of  any  court  or 
magistrate,  and  where  such  spirits  are  sold  by  such  person  in  one  parcel 
only,  or  at  public  auction  in  parcels  not  less  than  twenty  wine-gallons,  nor 
shall  such  tax  be  held  to  accrue  on  a  sale  made  by  a  retiring  partner,  or  the 
representatives  of  a  deceased  partner  to  the  incoming,  remaining,  or  sur- 
viving partner  or  partners  of  a  firm ;  nor  shall  the  special  tax  of  a  whole- 
sale liquor-dealer  or  wholesale  dealer  in  malt  liquors  be  held  to  apply  to  a 
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retail  dealer  in  liquors  or  a  retail  dealer  in  malt  liquors,  because  of  such 
retail  dealer  selling  out  his  entire  stock  of  liquors  in  one  parcel,  or  in  parcels 
embracing  not  less  than  his  entire  stock  of  distilled  spirits,  of  wines,  or  of 
malt  liquors;  and  section  thirty-three  hundred  and  nineteen  of  the  Revised 
Statutes  shall  not  be  held  to  prohibit  a  rectifier  or  liquor-dealer  from  pur- 
chasing, in  quantities  greater  than  twenty  wine-gallons,  the  distilled  spirits 
sold  in  one  parcel  as  aforesaid.    [B.  8.] 

Act  of  July  20,  1868,  oh.  186,  16  Stat.  L.  151;  Act  of  April  10,  1869,  ch.  18,  16  Stat. 
L.  42;  Act  of  June  6.  1872,  ch.  316,  17  Stat.  L.  244,  246. 

This  clause  was  amended  by  an  Act  of  March  1,  1870,  ch.  125,  {  4,  20  Stat  L.  333, 
hy  adding  thereto  all  that  part  beginning  with  the  words  "  But  no  special  tax  shall  be 
held  to  accrue  "  to  the  end  thereof  as  given  in  the  text. 

These  provisions  were  modified  by  the  Act  of  Feb.  8,  1875,  ch.  36,  §  18,  infra,  p.  1058. 

Wholesale  dealer. — ^A  brewer  selling  at  supra,  p.  1044,  on  the  question  whether  the 
another  place  than  that  of  manufacture  defendant  clEU'ried  on  the  business  of  a 
was  held  liable  to  taxation  as  a  wholesale  wholesale  dealer  in  malt  liquor,  is  not  an 
dealer,  under  the  Acts  of  July  20,  1868,  estoppel  to  an  action  brought  by  the  gov- 
and  April  10,  1869.  Underbill  v.  Pleason-  emment  against  the  same  person  to 
ton,  (1871)  8  Blatchf.  260,  24  Fed.  Cas.  recover  the  amount  of  the  special  tax 
No.  14,337.  alleged  to  be  due  from  him  as  such  whole- 
Action  to  recover  tax  —  estoppel. — A  sale  dealer.  U.  S.  v.  Schneider,  (1888) 
verdict  of  acquittal,  upon  the  trial  of  a  35  Fed.  107. 
criminal   action   under  R.    S.   sec.   3242,  ^    < 

[Dealers  in  leaf  tobacco.]  Sixth.  Dealers  in  leaf -tobacco,  except  retail 
dealers  in  leaf -tobacco,  as  hereinafter  defined,  shall  pay  twenty-five  dollars. 
Every  person  shall  be  regarded  as  a  dealer  in  leaf -tobacco  whose  business 
it  is,  for  himself  or  on  commission,  to  sell,  or  offer  for  sale,  or  consign  for 
sale  on  commission,  leaf -tobacco ;  and  payment  of  a  special  tax  as  dealer  in 
tobacco,  manufacturer  of  tobacco,  manufacturer  of  cigars,  or  any  other 
special  tax,  shall  not  exempt  any  person  dealing  in  leaf -tobacco  from  the 
payment  of  the  special  tax  therefor  hereby  required.  But  no  farmer  or 
planter,  nor  the  executor  or  administrator  of  such  farmer  or  planter,  nor 
the  guardian  of  any  minor,  shall  be  required  to  pay  a  special  tax  as  a  dealer 
in  leaf -tobacco,  for  selling  tobacco  produced  by  said  farmer  or  planter,  or 
by  said  executor,  administrator,  or  guardian,  or  received  by  either  of 
them  as  rents  from  tenants  who  have  produced  the  same  on  the  land  of  said 
farmer,  planter,  or  minor:  Provided,  That  nothing  in  this  section  shall 
be  construed  to  exempt  from  a  special  tax  any  farmer  or  planter  who,  by 
peddling  or  otherwise,  sells  leaf-tobacco  at  retail  directly  to  consumers, 
or  who  sells  or  assigns,  consigns,  transfers,  or  disposes  of,  to  persons  other 
than  those  who  have  paid  a  special  tax  as  leaf -dealers  or  manufacturers  of 
tobacco,  snuff,  or  cigars,  or  to  persons  purchasing  leaf -tobacco  for  export. 
No  sheriff  or  other  officer  acting  under  order  or  process  of  any  court  or 
magistrate,  nor  trustee,  or  other  fiduciary,  legally  acting  under  the  powers 
vested  in  him,  shall  be  liable  to  said  special  tax  as  a  dealer  or  retail  dealer 
in  selling  tobacco  under  such  authority.  And  no  purchaser  at  any  sale  by 
such  sheriff,  oflficer,  trustee,  or  fiduciary,  shall  be  held  liable  to  any  other 
tax  or  restriction  as  to  a  sale  of  tobacco  so  purchased  than  he  would  have 
been  had  such  purchaser  been  the  producer  thereof  on  his  own  land.  Dealers 
in  leaf -tobacco  shall  sell  only  to  other  dealers  who  have  paid  a  special  tax 
as  such,  and  to  manufacturers  of  tobacco,  snuff,  or  cigars,  and  to  such  per- 
sons as  are  known  to  be  purchasers  of  leaf -tobacco  for  export :    Provided, 
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It  shall  be  lawful  for  any  licensed  manufacturer  of  cigars  to  purchase  leaf- 
tobacoo  of  any  licensed  dealer  or  other  licensed  manufacturer  in  quantities 
less  than  the  original  package,  for  use  in  his  own  manufactory  exclusively. 
Provided  further,  That  dealers  in  leaf-tobacco  (other  than  retail  dealers 
as  defined  in  the  seventh  sub-division  of  the  section)  who  do  not  deal  in 
leaf  tobacco  otherwise  than  to  sell,  or  offer  for  sale,  or  consign  for  sale  on 
commission,  to  an  amount  not  exceeding  twenty  five  thousand  pounds  in  any 
one  special-tax  year,  only  such  leaf -tobacco  as  they  purchase  or  receive  in 
the  hand  directly  from  farmers  or  planters  who  have  produced  the  same 
on  land  owned,  rented,  or  leased  by  them,  or  received  the  same  as  rent  from 
their  tenants,  who  have  produced  the  same-  on  such  land,  shall  each  be 
required  to  pay  for  carrying  on  such  business  a  special  tax  of  five  dollars 
only.  If  any  person  who  has  paid  such*  special  tax  shall  be  found  to  have 
purchased  or  received  and  sold,  or  consigned  for  sale  on  commission,  more 
than  twenty-five  thousand  pounds  of  leaf -tobacco,  such  as  is  herein  provided 
for,  in  a^ny  one  special-tax  year,  the  Commissioner  of  Internal  Bevenue  is 
authorized  and  directed  to  assess  such  person  an  amount  of  tax  equal  to 
%he  difference  between  the  special  tax  paid  by  him  and  the  special  tax  of 
twenty-five  dollars  hereinbefore  imposed  upon  a  dealer  in  leaf-tobacco. 
[B.  S.]      . 

The  provisions  of  the  above  subdivision  sixth  of  R.  S.  sec.  3244,  preceding  the  words, 
'  Provided  further,  That  dealers  in  leaf  tobacco,"  etc.,  were  substituted  for  the  sub- 
division as  ori^nally  enacted,  by  Act  of  March  1,  1879,  ch.  125,  20  Stat.  L.  343.  The 
provisions  beginning  with  the  words  quoted  were  added  by  Act  of  June  16,  1880,  ch. 
260,  21  Stat.  L.  291. 

The  original  subdivision  read  as  follows: 

"  Sixth.  Dealers  in  leaf -tobacco,  except  retail  dealers  in  leaf-tobacco,  as  hereinafter 
defined,  shall  pay  twenty-five  dollars.  Every  person  shall  be  regarded  as  a  dealer  in 
leaf-tobacco,  whose  business  it  is,  for  himself  or  on  commission,  to  sell,  or  oflfer  for 
sale,  or  consign  for  sale  on  commission,  leaf -tobacco ;  and  payment  of  a  special  tax  as 
dealer  in  tobacco,  manufacturer  of  tobacco,  manufacturer  of  cigars,  or  any  other  special 
tax,  shall  not  exempt  any  person  dealing  in  leaf -tobacco  from  the  payment  of  the 
special  tax  therefor  hereby  required.  But  no  farmer  or  planter  shall  be  required  to 
pay  a  special  tax  as  a  dealer  in  leaf -tobacco,  for  selling  tobacco  of  his  own  production, 
or  tobacco  received  by  him  as  rent  from  tenants  who  have  produced  the  same  on  his 
land:  Provided,  That  nothing  in  this  section  shall  be  construed  to  exempt  from  a 
special  tax  any  farmer  or  planter  who,  by  peddling  or  otherwise,  sells  leaf-tobacco  at 
retail  directly  to  consumers,  or  who  sells  or  assigns,  consigns,  transfers,  or  disposes  of 
to  persons  other  than  those  who  have  paid  a  special  tax  as  leaf-dealers  or  manu- 
facturers of  tobacco,  snuff,  or  cigars,  or  to  persons  purchasing  leaf-tobacco  for  export. 

"  Dealers  in  leaf -tobacco  shall  seU  only  to  other  dealers  who  have  paid  a  special  tax 
as  such,  and  to  manufacturers  of  tobacco,  snuff,  or  cigars,  and  to  such  persons  as  are 
known  to  be  purchasers  of  leaf -tobacco  for  export."  Act  of  July  20,  1868,  ch.  186, 
15  Stat  L.  150;  Act  of  June  6,*  1872,  ch.  315,  17  Stat.  L.  250. 

The  above  taxes  were  modified  by  the  Act  of  Oct.  22,  1914,  ch.  331,  {  4,  infra,  p.  1069. 

Seventh.     The  seventh  subdivision  of  .this  section  was  as  follows: 

'*  Seventh.  Retail  dealers  in  leaf-tobacco  shall  each  pay  five  hundred  dollars,  and 
if  their  annual  sales  exceed  one  thousand  dollars,  shall  each  pay,  in  addition  thereto, 
fifty  cents  for  every  dollar  in  excess  of  one  thousand  dollars  of  their  sales.  Every  per- 
son shall  be  regarded  as  a  retail  dealer  in  leaf-tobacco  whose  business  it  is  to  sell  leaf- 
tobacco  in  quantities  less  than  an  original  hogshead,  case,  or  bale;  or  who  sells  directly 
to  consumers,  or  to  persons  other  than  dealers  in  leaf -tobacco,  who  have  paid  a  special 
tax  as  such;  or  to  manufacturers  of  tobacco,  snuff,  or  cigars  who  have  paid  a  special 
tax;  or  to  persons  who  purchase  in  original  packages  for  export.  Retail  dealers  in 
leaf-tobacco  shall  also  keep  a  book,  and  enter  therein  daily  their  purchases  and  sales, 
in  a  form  and  manner  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  which 
book  shall  be  open  at  all  times  for  the  inspection  of  any  revenue  oflScer.  Whenever  it 
becomes  necessary  to  ascertain  the  amount  of  annual  sales  made  by  any  retail  dealer 
in  leaf -tobacco,  or  to  ascertain  the  excess  of  such  sales  over  one  thousand  dollars,  such 
amount  and  excess,  shall  be  ascertained  and  returned  under  such  regulations  and  in 
such  form  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue.  And  when- 
ever the  amount  of  sales  or  receipts  is  understated  or  underestimated  by  any  retail 
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dealer  in  leaf-tobaceo,  he  shall  be  again  assessed  for  such  deficiency,  and  shall  be 
required  to  pay  t^e  same,  with  any  penalties  that  may  by  law  have  accrued  or  be 
chargeable  thereon." 

Act  of  July  29,  1868,  oh.  186,  15  SUt.  L.  162;  Act  of  June  6,  1872,  ch.  815,  17  Stat. 
L.  250. 

The  above  taxes  were  reduced  by  Act  of  March  3,  1883,  ch.  121,  f  2,  22  Stat.  L.  488. 

Repeal  of  taxes  imposed  on  dealers  in  leaf-tobacco  and  provisions  as  to  registry 
practically  superseding  the  above  provisions,  see  Act  of  Oct.  1,  1890,  ch.  1244,  |  29, 
26  Stat.  L.  618,  given  in  subdivision  VII  of  this  title,  vol.  4. 

Taxes  on  tobacco  dealers  were  fixed  by  the  Act  of  Oct.  22,  1914,  eh.  831,  |  4,  infra, 
p.  1009. 

[Dealers  in  tobacoo.]  Eighth,  Dealers  in  tobacco  shall  each  pay  five  dol- 
lars. Every  person  whose  business  it  is  to  sell,  or  offer  for  sale,  mwufac- 
tnred  tobacco,  snuff,  or  cigars,  shall  be  regarded  as  a  dealer  in  tobacco,  and 
the  payment  of  a  special  tax  as  a  wholesale  or  retail  liquor-dealer,  or  the 
payment  of  any  other  special  tax,  shall  not  relieve  any  person  who  sells 
manufactured  tobacco  and  cigars  from  the  payment  of  this  tax :  Provided, 
That  no  manufacturer  of  tobacco,  snuff,  or  cigars  shall  be  required  to  pay 
a  special  tax  as  dealer  in  manufactured  tobacco  and  cigars  for  selling  his 
own  products  at  the  place  of  manufacture. 

Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  260.  '' 

The  tax  was  reduced  by  the  Act  of  March  3,  1883,  eh.  121,  {  2,  22  Stat.  L.  488,  and 

was  abolished  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  §  26,  given  in  division  VII  of  this 

title,  vol.  4, 
A  tax  on  dealers  in  tdbacco  was  imposed  by  the  War  Revenue  Act  of  Oct.  22^  1914, 

oh.  331,  I  3,  infra,  p.  1067.  .  ' 

Payment  of  employees  in  tobacco,  as  as  saying  that  he  'oould  not  understand 
•alew — Payment  of  employees  in  tobacco,  how  the  wildest  imagination  could  con- 
even  sx  cost  price,  is  technically  a  sale,  ceive  of  any  other  construction  *  than  that 
and  also  comes  within  the  spirit  of  the  it  was  *  competent  for  the  same  person 
Act  requirinff  the  payment  of  a  special  to  be  a  manufacturer  and  retail  dealer  <4 
tax  bv  one  ''^whose  business  it  is  to  sell  cigars,  etc.,  at  the  same  place.'  That  pr(5- 
or  offer  for  sale  manufactured  tobacco."  viso  is:  'That  no  manufacturer  6f  to- 
ll. S.  V.  Vinson,  ( 1881 )  8  Fed.  507.  bacco,  snuff,  or  cigars  shall  be  reiquired  to 

Effect  of  proviso. —  The  provision  of  this  pay  a  special  tax  as  dealer  in  maitfuf ac- 

section,  that  no  manufacturer  of  tobacco,  tured  tobacco  and  cigars  for  seUing  his 

snuff  or  cigars  shall  be  required  to  pay  a  own  products  at  the  place  of  manufac- 

special  tax  as  dealer  in  manufactured  to-  ture.'     That  this  clause  contemplates  a 

bacco    and    cigars   for    sellinff   his    own  sale  at  the  manufactory  is  evident,  but  it 

products  at  the  place  of  manufacture,  has  is  not  apparent  that  it  necessarily  im- 

no  ether  effect  than  not  to  require  that  a  pjies  a  sale  in  a  less  quantity  than  a  box, 

manufacturer  of  tobacco,  snuff,  or  cigars.  The  idea  conveyed  by  this  language  is  that^ 

who  sells  his  own  products  at  the  place  no  dealer's  tax  shall  be  imposed  upon  a 

of  manufacture  in  such  manner  as  is  con-  manufacturer  for  making  a  sale  of  his 

sistent  with  other  provisions  of  law  as  to  wares  at  his  factory  such  as  the  other 

the  manner  of  the  sale  of  such  products,  provisions   of   law   permit  him   th^re   to^ 

shall  pay  a  special  tax  as  a  aealer  in  make.     This   section,   like   3236    l^upra^ 

manufactured  tobacco  and  cigars.    It  has  p.  1042],  refers  to  the  exaction  of  a  tax, 

relation  solely  to  the  exaction  of  a  tax,  not  to  the  conferring  of  an  authority  to 

and  not  to  the  conferring  of  authority  to  sell."     (1878)   16  Op.  Atty.-Gen.  89. 

seU,' in  violation  of  regulations  prescribed  Branding  and  stamping. —  In  U.  S'  t\ 

by  the  commissioner  of  internal  revenue  Neid,  (1870)  27  Fed.  Oas.  No.  15,$60,  it 

under  B.  S.  sec.  3396  (vol.  4,  div.  VIII  of  was  held  that  where  cigars  were  made  in 

this  title).    Ludloff  v,  U.  S.,  (1883)   108  the  back  part  of  a  room,  and  sold  in  the 

U.  S.  176,  2  S.  Ct.  475,  27  U.  S.  (L.  ed.)  front   part   thereof,   the   back   part  was 

693.  to  be  regarded  as  a  manufactory,  'and  no 

'^  Particular  emphasis  is  laid  upon  the  cigars  could  be  removed  therefrom.1k>thc^ 

concluding  proviso  of  item  eight  of  section  front    part    without    first   brandihg\  And 

3244,    Rev.    Stat.,    and    the    newspaper  stamping  them, 
report  represents  the  distinguished  judge 

Ninth.  This  subdivision  defined  manufacturers  of  tobacco  and  imposed  on  tfiein  a 
tax  of  ten  dollars  a  year.  It  was  superseded  by  Act  of  Aug.  27,  1894,  ch.  349,  $  69, 
28  Stat.  L.  568,  given  in  the  text,  and  by  the  repealing  Act  of  Oct.  1,  1890,,c{l.4S^4, 
I  26,  26  Stat.  L,  618,  both  given  under  subdivision  VII  of  this  title,  vol.  4. 

A  further  tax  on  manufacturers  of  tobacco  was  imposed  by  the  War  Revenue 'A($t' 
of  Oct.  22,  1914,  ch.  331,  §  4,  infra,  p.   1069. 
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Tenth.    The  tenth  subdivision  of  this  section  was  as  follows: 

''Tenth.  Manufacturers  of  cigars  shall  each  pay  ten  dollars.  Ewtrj  person  whose 
business  it  is  to  make  or  manufacture  cigars  for  himself,  or  whe  employs  others  to 
make  or  manufacture  cigars,  shall  be  regarded  as  a  manufacturer  of  cigara.  No  special 
tax  stamp  shall  be  issued  to  any  manufacturer  of  cigars  until  he  has  giren  the  bond 
required  by  law.  Every  person  whose  business  it  is  to  make  cigars  for  others,  either 
lor  pay,  upon  commission,  on  shares,  or  otherwise,  from  material  furaishad  by  others, 
shall  be  regarded  as  a  cigar-maker.  Every  cigar-maker  shall  caoae  his  name  and 
residence  to  be  registered,  without  previous  demand,  with  the  colleetor  of  the  district 
in  which  such  cigar-maker  shall  be  employed ;  and  every  manufacturer  of  cigars  employ- 
ing any  cigar-maker  who  shall  have  neglected  or  refused  to  make  such  registry  shall 
be  fined  five  dollars  for  each  day  that  such  cigar-maker  so  offending,  by  neglect  or 
refusal  to  register,  shall  be  employed  by  him." 

Act  of  July  20,  1868,  ch.  186,  16  Stat.  L.  150;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L. 
261. 

These  taxes  were  reduced  by  the  Act  of  March  3,  1883,  ch.  121,  {  2,  22  Stat.  L.  488, 
and  were  repealed  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  §  26,  given  under  subdivision 
Vn  of  this  title,  vol.  4. 

Manufacturers  of  cigars  were  required  to  pay  a  tax  by  the  War  Revenue  Act  of  Oct. 
22,  1914,  ch.  331,  |  4,  infra,  p.  1069. 

[Peddlers  of  tobacco.]  Eleventh.  Peddlers  of  tobacco  shall  be  classified 
and  rated  as  follows,  to  wit:  When  traveling  with  more  than  two  horses, 
mules,  or  other  animals,  as  of  the  first  class,  and  shall  pay  fifty  dollars; 
when  traveling  with  two  horses,  mules,  or  other  animals,  as  of  tJie  second 
class,  and  shall  pay  twenty-five  dollars;  when  traveling  with  one  horse, 
mule,  or  other  animal,  as  of  the  third  class,  and  shall  pay  fifteen  dollars; 
when  traveling  on  foot  or  by  public  conveyance,  as  of  the  fourth  class,  and 
shall  pay  ten  dollars.  Any  person  who  sells  or  offers  to  sell  and  deliver 
manufactured  tobacco,  snuflP,  or  cigars,  traveling  from  place  to  place,  in 
'  the  town  or  through  the  country,  shall  be  regarded  as  a  peddler  of  tobacco. 
[B.  8.] 

Act  of  June  6,  1872,  ch.  315,  17  Stat.  L.  251. 

These  taxes  were  reduced  by  the  Act  of  March  3,  1883,  ch.  121,  f  2,  22  Stat.  L.  488, 
and  the  tax  on  peddlers  was  repealed  by  the  Act  of  Oct.  1,  1890,  ch.  1244,  |  26,  given 
under  subdivision  VII  of  this  title,  vol.  4. 

This  ffubeection  was  amended  by  an  Act  of  Sept.  7,  1916.  See  Pamph.  Supp.  No.  8 
Fed.  Stat.  Ann.,  p.  76;  1918  Supp.  Fed.  Stat.  Ann. 

Legislative  definition  of  peddler  as  con-  mits  certain  enumerated  acts  shall  be  con- 
trolling.— "  If  this  statute  had  simply  sidered  a  peddler  and  treated  as  such, 
imposed  a  license  tax  upon  the  occupa-  it  is  too  late  to  resort  to  glossaries  to  as- 
tion  of  a  '  peddler  in  tobacco,'  it  would  be  certain  whether  the  legislature  observed 

? roper  to  have  recourse  to  the  significa-  the  dictionary  definiton  of  the  occupation, 

ion  of  the  word  at  the  time  the  law  was  according  to   antecedent  usa^e  or  strict 

passed,  to  ascertain  whether  the  person  etymological  rules.     The  legislative  defi- 

charged  was  comprehended  within  the  gen-  nition  outweighs  the  dictum  of  the  lexi- 

eral  epithet.     But  when   the  l^islature  cographers."     In   re    Wilson,    (1890)    8 

saw  fit  to  declare  that  a  person  who  com-  Mackey   (D.  G.)    341. 

Sec.  3245.  [Balance  of  distillers'  special  tax  to  be  refunded.]    The 

special  tax  paid  by  distillers  prior  to  August  one,  eighteen  hundred  and 
seventy-two,  which  has  not  been  exhausted  by  the  quantity  of  spirits  dis- 
tilled as  provided  by  law,  shall  be  refunded,  upon  proper  application,  out 
of  any  money  arising  from  internal  taxes,  not  otherwise  appropriated. 
[B.S.] 

Act  of  June  6,  1872,  ch.  315,  17  tStat.  L.  238. 

This  section  may  be  regarded  as  temporary  and  executed. 

Sec.  3246.  [Special  tax  not  payable  by  vintners,  apothecaries,  nuinu- 
faotuxing  chemists,  etc.,  in  certain  cases.]    Nothing  in  this  chapter  shall 
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be  construed  to  impose  a  special  tax  upon  vintners  who  sell  wine  of  their 
own  growth,  or  manufacturers  who  sell  wine  produced  from  grapes  grown 
by  others,  at  the  place  where  the  same  is  made  or  at  the  general  business 
oflSce  of  such  vintner  or  manufacturer :  Provided,  That  no  vintner  or  manu- 
facturer shall  have  more  than  one  office  for  the  sale  of  such  wine  that  shall 
be  exempt  from  special  tax  under  this  Act;  nor  shall  any  special  tax  be 
imposed  upon  apothecaries  as  to  wines  or  spirituous  liquors  which  they  use 
exclusively  in  the  preparation  or  making-up  of  medicines. 

Nor  shall  any  special  tax  be  imposed  upon  manufacturing  chemists  or 
flavoring  extract  manufacturers  for  recovering  tax-paid  alcohol  or  spiritu- 
ous liquors  from  dregs  or  marc  of  percolation  or  extraction  if  said  recovered 
alcohol  or  spirituous  liquors  be  again  used  in  the  manufacture  of  flavoring 
extracts.    [B.  8.] 

The  section  as  originally  enacted  was  as  follows: 

"  Sec.  3246.  Nothing  in  this  chapter  shall  be  construed  to  impose  a  special  tax  up(ML 
vintners  who  sell  wine  of  their  own  growth  at  the  place  where  the  same  is  made;  or 
upon  apothecaries,  as  to  wines  or  spirituous  liquors  which  they  use  exclusively  in  the 
preparation  or  making  up  of  medicines."  Act  of  July  13,  1866,  ch.  184,  14  Stat  L. 
122. 

It  was  amended  by  an  Act  of  March  1,  1879,  ch.  125,  8  5,  20  Stat.  L.  334,  to  read 
a«  follows: 

'*  Sec.  3246.  Nothing  in  this  chapter  shall  be  construed  to  impose  a  special  tax  upon 
vintners  who  sell  wine  of  their  own  growth,  or  manufacturers  who  seU  wine  produced 
from  grapes  grown  by  others,  at  the  place  where  the  same  is  made  or  at  the  general 
business  office  of  such  vintner  or  manufacturer:  Provided,  That  no  vintner  or  manu- 
facturer shall  have  more  than  one  office  for  the  sale  of  such  wine  that  shall  be  exempt 
from  special  tax  under  this  act ;  nor  shall  any  special  tax  be  imposed  upon  apothecaries 
as  to  wines  or  spirituous  liquors  which  they  use  exclusively  in  the  preparation  or 
making-up  of  medicines." 

It  was  again  amended  by  an  Act  of  March  3,  1916,  ch.  78,  38  Stat.  L.  893,  by  adding 
the  last  paragraph,  beginning  with  the  words  "  Nor  shall  any  special  tax  "  to  the  end 
thereof,  making  the  section  to  read  as  given  in  the  text. 

Apothecaries. —  The  exemption  as  to  tained  from  ginger  root  in  the  manufac- 
apothecaries  in  this  section  does  not  em-  ture  of  a  ginp;er  ale  paste,  which  alcohol 
brace  one  who  recovers  alcohol  from  a  so  obtained  is  again  used  in  obtaining 
substance  with  which  it  has  been  pre-  ginger  extract  by  percolation,  is  not  en- 
viously mixed.  Wampole  t?.  U.  S.,  (C.  C.  gaged  in  business  as  an  "apothecary,"  and 
A.  3d  Cir.  1911)  191  Fed.  573,  112  C.  C.  is  not  exempt  from  liability  for  the  in- 
A.  633,  wherein  the  court  said :  "  Such  ternal  revenue  taxation  as  a  rectifier, 
a  person  is  not  one  of  the  *  apothecaries '  purifier,  or  refiner  of  distilled  spirits  by 
referred  to  in  the  exempting  clause,  this  section,  exempting  apothecaries  from 
[which]  .  .  .  provides     that     no     com-  liability  to  taxation  for  the  distiUation 

E>under  who  is  an  apothecary  shall  be  of  spirits  used  exclusively  in  the  prepara- 

able  for  the  special  tax  as  to  any  spirits  tion  of  medicines.     U.  S.  v.  S.  Twitchell 

which  he  uses  exclusively  in  the  prepara-  Co.,  (1911)  184  Fed.  625;  U.  S.  v,  Hance, 

tion  of  medicine.    The  recovery  of  spirits  (1911)    184  Fed.   528;    U.   S.  €.   Smith, 

from  the  dregs  of   the  vanilla  bean   or  etc.,  Co.,    (1911)    184  Fed.  532. 

gineer   root   is   not   the  business   of  an  Phsrsidana. — A  physician  who  has  not 

apothecary;   the  use  of   spirits   in   com-  paid  the  special  tax  cannot  keep  on  hand 

pounding   medicines    is.     The   exempting  a  supply  of  spirituous  liquor,  and  sell  it 


clause  relates  to  the  latter  and  not  the      out  to  his  patients,  even  if  he  does  this 
former  business."  in    the   way   of    prescription.     U.  fl.   v. 

A  distiller  of  alcohol  from  oleoresin,  ob-      Smith,   (1891)   46  Fed.  116. 


Sec.  16.  [Carrying  on  business  without  paying  special  tax,  or  with 
intent  to  defraud — penalty  and  forfeiture.]  That  any  person  who  shall 
carry  on  the  business  of  a  rectifier,  wholesale  liquor-dealer,  retail  liquor- 
dealer,  wholesale  dealer  in  malt-liquors,  retail  dealer  in  malt-liqu(»rs,  or 
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mantif  acturer  of  stills,  without  having  paid  the  special  tax  as  required  by- 
law, or  who  shall  cany  on  the  business  of  a  distiller  without  having  given 
bond  as  required  by  law,  or  who  shall  engage  in  or  carry  on  the  business 
of  a  distiller  with  intent  to  defraud:  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  any  part  thereof,  shall,  for  every  such  offense 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  thousand 
dollars  and  imprisoned  not  less  than  thirty  da3rs  nor  more  than  two  years. 
And  all  distilled  spirits  or  wines,  and  all  stills  or  other  apparatus,  fit  or 
intending  [intended]  to  be  used  for  the  distillation  or  rectification  of  spirits, 
or  for  the  compounding  of  liquors,  owned  by  such  person,  wherever  found, 
and  all  distilled  spirits  or  wines  and  personal  proi>erty  found  in  the  dis- 
tillery or  rectifying  establishment,  or  in  any  building,  room,  yard,  indosures 
connected  therewith,  and  used  with  or  constituting  a  part  of  the  premises ; 
and  all  the  right,  title,  and  interest  of  such  person  in  the  lot  or  tract  of 
land  on  which  such  distillery  is  situated,  and  all  right,  title,  and  interest 
therein  of  every  person  who  knowingly  has  suffered  or  permitted  the  busi- 
ness of  a  distiller  to  be  there  carried  on,  or  has  connived  at  the  same ;  and 
all  personal  property  owned  by  or  in  possession  of  any  person  who  has  per- 
mitted or  suffered  any  building,  yard,  Or  enclosure,  or  any  part  thereof,  to 
be  used  for  purposes  of  ingress  or  egress  to  or  from  such  distillery  which 
shall  be  found  in  any  such  building,  yard,  or  enclosure,  and  all  the  right, 
title,  and  interest,  of  every  person  in  any  premises  used  for  ingress  or 
egress  to  or  from  such  distillery,  who  has  knowingly  suffered  or  permitted 
such  premises  to  be  used  for  such  ingress  or  egress,  shall  be  forfeited  to  the 
United  States.    [18  Stai.  L.  310.] 

The  provisions  of  the  text  and  of  the  following  section  18  are  from  the  Act  of  F^. 
8,  1875,  ch.  36.  Sec.  17  of  this  Act  relating  to  £:ing  imitation  stamps  on  packages  of 
distiUed  spirits  is  given  under  subdivision  V,  of  this  title,  vol.  4. 

This  section  would  seem  to  supersede,  in  part  at  least,  R.  S.  sec.  3242,  given  supra, 
p.  1044. 

The  provisions  of  the  text  in  respect  of  distillers  are  a  re-enactment,  with  slight 
change,  of  those  of  R.  S.  sec  3281  given  in  vol.  4,  div.  V  of  this  title. 

Purposes  of  law. — While  the  cardinal  mission;  the  liquor  dealer  charged  the 
purposes  of  the  provisions  of  the  Internal  same  amount  in  his  books  against  the  de- 
Revenue  Law  imposing  taxes  on  dealers  fendant.  It  was  held  that  such  facts  did 
in  liquors  is  the  raising  of  revenue  for  the  not  warrant  a  conviction  of  the  defendant 
United  States,  the  federal  courts  may  for  carryins  on  the  business  of  a  whole- 
properly,  in  tiie  exercise  of  the  powers  sale  liquor  dealer  without  a  license.  U.  S. 
vested  in  them,  rigidly  enforce  the  pen-  v.  Howell,  (1884)  20  Fed.  718. 
alties  provided  for  a  violation  of  such  Members  of  a  ^*prot€otum  wUon,"  who 
law,  for  the  secondary  purpose  of  aiding  were  licensed  retail  liquor  dealers,  and 
in  the  enforcement  of  the  laws  of  a  state  organized  themselves  into  an  association 
regulating  or  prohibiting  the  sale  of  for  the  purpose  of  orderin^^  beer  direct 
liquors.  In  re  Charge  to  Grand  Jury,  from  a  brewery,  and  established  a  place 
(1908)  162  Fed.  736.  of  deposit  to  which  consignments  of  beer 
.  Who  are  *^  wholesale  dealers "—  Orocer,  were  shipped  by  the  brewery,  deliveries 
— ^A  grocer,  who  never  sold  liquor  in  large  being  made  from  such  deposit  to  the  indi- 
or  small  quantities,  received  a  letter  from  vidual  members  upon  order  made  to  the 
B.,  living  in  the  country,  telling  him  to  secretary  and  treasurer  of  the  union,  were 
purchase  for  him  a  barrel  of  whiskey  of  held  to  be  wholesale  liquor  dealers.  U.  S. 
a  certain  brand  and  quality,  and  for  a  v,  Kallstrom,  (1887)  30  Fed.  184. 
fixed  price,  and  send  it  to  him ;  the  ffrocer  Oomtnissian  merchants. —  Commission 
purchased  the  whiskey  from  a  uquor  merchants  were  held  to  be  wholesale  liquor 
dealer  and  forwarded  it  direct  to  B.,  and  dealers  when  they,  as  the  agente  of  cer- 
made  9^  entry  in  his  books  against  him  tain  foreign  principals,  purchased  from 
for  the  amount  which  he  paid  for  the  time  to  time  tor  shipment  to  their  prin- 
w^iskey>  not  charging;  any  prqfits  or  com-  cipals,  and  ei^/her  charged  the  costs  and 
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their  commissions  upon  their .  books  to 
the  account  of  the  foreign  correspondents^ 
or  drew  upon  them  for  the  full  amount 
of  the  purchase  price,  together  with  the 
costs  incurred  and  their  commission  or 
profit  in  the  transaction.  Quinn  v, 
Dimond,  (C.  C.  A.  1896)  72  Fed,  993,  44 
U.  S.  App,  469,  19  C.  C.  A.  336, 

Who  are  "retail  dealers "  — Genera%. 
— '*  When  a  person  has  procured  spirituous 
liquor  with  the  intent  to  sell  it  out  again 
in  small  quantities  to  any  one  who  may 
a|>ply  for  it,  or,  having  it  on  hand,  deter- 
mines to  sell  it  out  to  any  one  who  may 
apply  for  it,  he  must  pay  the  special  tax. 
If  he  does  not,  his  attempt  to  carry  out 
his  intent  is  a  violation  of  the  law,  for 
he  is  engaged  in  the  business  of  retail 
liquor  dealer  without  having  paid  the 
special  tax."  U.  S.  v,  Kennecke,  (1886) 
28  Fed.  847,  wherein  the  court  said: 
"The  defendants  are  indicted  for  the 
violation  of  section  3242,  R.  S.  [supra^ 
p.  1044],  in  that  they  carried  on  the 
business  of  retail  liquor  dealers  without 
having  pitid  the  special  tax.  The  ques- 
tion vou  must  answer  by  your  verdict  is, 
did  tney  carry  on  the  business  of  retail 
liquor  dealers?  The  sale  of  liquor  on 
more  than  one  occasion  has  been  testified 
to  by  several  witnesses.  In  answering  this 
question  regard  must  be  had  to  the  cir- 
cumstances attending  the  sale.  If  the 
sale  was  imder  such  circumstances  as  in- 
dicated that  the  defendants  had  the  liquor 
on  hand  to  be  sold  to  any  one  who  ap* 
plied  for  it,  then  the}r  may  be  said  to 
have  been  engaged  in  the  business, 
although  but  one  act  of  selUng  has  been 
proved.  On  the  other  hand,  if  they  per- 
mitted a  neighbor  or  friend  to  have  a 
part  of  the  supply  of  whiskey  which  they 
had  on  hand  for  their  own  use,  and  did 
this  in  a  spirit  of  accommodation,  they 
could  not  be  said  to  be  engaged  in  the 
business,  even  if  they  received  monev  for 
this  accommodation.  U.  S.  v,  Jackson, 
[1876]  1  Hughes  632  [26  Fed.  Cas.  No. 
16,455].  In  answering  this  question,  you 
need  not  be  influenced  by  the  fact  that 
no  proof  has  been  given  that  the  defend- 
ants had  no  bar-room,  nor  the  usual  ap- 
pliances of  retail  liquor  dealers,  although 
stress  was  laid  upon  this  in  the  case  in 
Hughes." 

Clerk  or  hired  servant — ^A  clerk  or 
hired  servant,  acting  not  for  himself  but 
as  the  employee  of  another,  cannot  be 
convicted  for  carrying  on  the  business 
of  retailing  spirituous  liquors  without 
license.  U.  S.  v,  Logan,  (1867)  26  Fed. 
Cas.  No.  15,624. 

Testimony  of  the  defendant  that  he  kept 
a  book  in  which  he  entered  the  names  of 
all  persons  who  employed  him  to  procure 
beer  or  liquor  for  them,  and  that  if  any 
one  wished  to  employ  his  services  to  pro- 
cure a  bottle  of  beer,  he  required  him  to 
make  a  payment,  and  on  delivery  to  pay 


a  further  sum  as-  remuneration  for  hia, 
trouble  in  going  to  another  state  and. 
getting  the  beer,  and  further  evidence 
showing  that  when  a  number  of  orders 
had  been  received  the  defendant  would  pro- 
cure the  liquor  and  then  deliver  it  when 
called  for,  were  held  not  to  sustain  the 
claim  of  the  def^idant  that  he  was  act- 
ing simply  as  an  express  agency  and  that 
he  was  in  fact  merely  an  agent  for  the 
parties  who  gave  him  orders  for  the  beer 
or  liquor,  when  the  evidence  failed  to 
show  that  he  bought  specific  quantities  of 
beer  or  liquor  to  correspond  with  specifio 
orders  previously  given  to  him,  but,  on  the 
contrary,  showed  that  he  bought  the  beer 
by  the  case  and  delivered  it  to  customers 
by  the  bottle.  U.  S,  v.  Allen,  (1889)  38 
Fed.  736. 

Where  the  defendant  purchased  liquor 
in  his  own  name  and  had  the  same  billed 
to  him  in  his  own  name,  and  dealt  it  out 
from  time  to  time  as  called  for,  he  was 
held  to  be  a  retail  dealer  notwithstanding 
that  the  money  for  the  purchase  of  the 
liquor  was  advanced  to  him  by  various 
persons,  and  he  procured  a^d  dealt  out 
the  same  without  profit  to  himself,  U. 
S.  V.  Angell,   (1881)    11  Fed.  34. 

Club  or  members  thereof, — ^A  club  or- 
ganized for  the  purpose  of  social  enjoy- 
ment is  liable  for  the  pavment  of  tne 
special  tax  as  a  retail  dealer  in  liquors 
when  it  sells  drink  to  its  members  when 
they  order  and  receive  this  kind  of  re- 
freshment, and  pay  for  it.  U.  S.  v.  Alexis 
Club,  (1899)  98  Fed.  725. 

An  association,  formed  for  the  purpose 
of  providing  the  members  with  liquor  and 
beer  to  drink  as  they  wanted  it,  was  held 
to  be  a  partnership  engaged  in  the  busi- 
ness of  retailing  liquor,  in  which  all  the 
members  were  partners  and  liable  for  car- 
rying on  the  business  without  paying 
special  tax,  and  the  fact  that  none  but 
members  of  the  association  were  allowed 
to  partake  of  the  liquor,  and  that  it  was 
done  without  any  attempt  to  make  a 
profit,  made  no  difference.  U.  S.  v. 
Boliger,  (1882)  27  Fed.  Cas.  No.  16,190a. 
But  see  Com.  v.  Smith,  (1869)  102  Mass. 
144. 

Under  the  statute  law  of  Georgia  which 
makes  it  unlawful  for  any  person  to  sell 
or  barter  either  directly  or  indirectly  or 
to  keep  or  furnish  at  any  public  place,  or 
to  keep  on  hand  at  any  place  of  ousiness, 
intoxicating  liquors,  a  municipal  corpora- 
tion cannot  lawfully  license  or  charter  a 
so-called  *'  locker  club "  which,  in  fact, 
sells  or  furnishes  liquors  to  its  members, 
and  such  illegal  charter  is  no  protection 
to  ite  members,  each  one  of  whom,  who  by 
his  money,  name,  or  patronage  contributes 
to  its  support  and  maintenance,  is  a  retail 
liquor  dealer  within  the  Internal  Revenue 
Law  of  the  United  States,  subject  to  special 
tax  as  such  and  to  the  penalty  imposed 
for  carrying  on  the  business  without  pay- 
ment of  such  tax  where  a  single  tax  stamp 
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only  is  taken  out  ia  the  namie  of  the 
club.  In  re  Charge  to  Grand  Jury,  ( 1908) 
162  Fed.   736. 

Janitor  of  club. — ^A  club,  formed  for  the 
purpose  of  social  amusement,  owned  cer- 
tain spirituous  liquors,  and  kept  them 
for  the  use  of  the  members  of  the  club, 
who  were  entitled  to  use  them  on  paying 
the  janitor  the  value  thereof,  which  went 
into  the  treasury  of  the  club.  The  janitor 
was  held  to  be  a  retail '  dealer,  if.  S.  v^ 
Woods,    (1878)    28' Fed.  Cas.  No.   16,759. 

Officer  of  benevolent  association. — ^An 
6fficer  of  a  benevolent  association  duly 
incorporated  was  held  guilty  of  the  offense 
of  selling  malt  liquors  without  the  pay- 
ment of  a  license  tax  where  it  appeared 
that  it  was  the  custom  of  the  society  to 
assemble  the  members  and  their  families 
at  picnics,  and  that  on  entering  the 
grounds  the  members  obtained  as  many 
tickets  as  desired  from  the  proper  officer, 
paying  five  cents  each,  and  each  ticket 
entitled  the  holder  to  any  one  article  of 
refreshment  provided  by  the  society, 
which  included  beer.  U.  S.  v.  Giller, 
(1892)  64  Fed.  656.  See  also  U.  S.  v. 
Wittig,  (1876)  2  Lowell  466,  28  Fed. 
Cas.  No.  16,748. 

Officer  of  army  in  charge  of  post  ex- 
change,— ^An  officer  of  the  army  in  charge 
of  a  post  exchange,  in  which  beer  and 
light  wines  are  sold,  is  not  a  retail  dealer 
in  liquors  within  the  meaning  of  the 
statute.  Dugan  v.  U.  S.,  (1890)  34  Ct. 
CI.  464. 

•  Apothecary. — "An  apothecary  who  bona 
tide  uses  spirituous  liquor  exclusively  in 
the  preparation  or  making  up  of  medi- 
cines need  not  pay  the  special  tax."  See 
R.  S.  sec.  3246,  supra,  p.  1052.  U.  S.  v. 
Calhoun,  (1889)  39  Fed.  604.  See  U.  S.  t?. 
White,  (1890)  42  Fed.  138. 

Physician. — A  physician  who  has  not 
paid  the  special  tax  cannot  keep  on  hand 
a  supply  of  spirituous  liquor,  and  sell  it 
out  to  his  patients,  even  if  he  does  this 
in  the  way  of  prescription.  U.  S.  v. 
Smith,  (1891)  45  Fed.  115. 

Jury  question. —  It  is  for  the  jury  to 
decide  how  many  sales,  and  what  prepara- 
tion and  appointments  of  a  bar-room  are 
necessary,  in  each  case,  to  constitute  the 
offense  of  carrying  on  the  business  of 
retailing  liquor.  U.  S.  v.  Jackson,  (1875) 
1  Hughes  531,  26  Fed.  Cas.  No.  15,455. 

"Carrying  on  business"  —  Single  sale. 
—  Proof  of  selling  to  one  person  is,  at 
least,  prima  facie  evidence  of  criminality, 
but  the  real  offense  consists  in  carrying 
on  the  business  of  a  retail  dealer  in 
liquors,  and  if  only  a  single  sale  were 
proven  it  might  be  a  good  defense  to 
show  that  such  sale  was  exceptional,  acci- 
dental, or  made  under  such  circumstances 
as  to  indicate  that  it  was  not  the  business 
of  the  vendor.  Ledbetter  r.  U.  S., 
(1898)  170  U.  S.  606,  18  S.  Ct.  774,  42 
U.  S.  (L.  ed.)  1162,  citing  U.  S.  v.  Jack- 
son,   (1875)    1  Hughes  531,  26  Fed.  Cas. 


No.  15,455;  U.  S.  v.  Rennecke,  (1886)  2S 
Fed.  847. 

Although  but  one  act  of  selling  has 
heea  proved,  if  the  sale  was  under  such 
circumstances  as  indicated  that  the  de- 
fendants had  the  Uquor  on  hand  to  be  sold 
to  any  who  applied  for  it,  then  they  may 
be  said  to  have  been  engaged  in  th» 
business.  On  the  other  hand,  if  they  per- 
mitted a  neighbor  or  friend  to  have  a  part 
of  the  supply  of  whiskey  which  they  had 
on  hand  for  their  own  use,  and  did  tnis  in 
a  spirit  of  accommodation,  they  could  not 
be  said  to  be  engaged  in  the  business, 
even  if  they  received  money  for  this  ac- 
oommodation.  U.  S.  17.  Rennecke,  (1886) 
28  Fed.  847. 

A  single  transaction,  in  respect  to  a  lot 
of  spirits  taken  for  debt,  affords  no- 
ground  to  infer  that  it  was  in  prosecution 
of  a  business  requiring  the  payment  of  a 
license  as  a  wholesale  liquor  dealer.  U.' 
S.  V.  Feigelstock,  (1877)  14  Blatchf.  321, 
25  Fed.  Gas.  No.  15,084.  See  also  Rahtet 
17.  Lancaster  First  Nat.  Bank,  (1880)  92 
Pa.  St.  393. 

A  few  instances  of  selling  liquor  in 
small  quantity  by  persons  having  no  bar- 
rooms, and  none  of  the  usual  appliances 
of  retail  liquor  dealers,  with  no  inten- 
tion apparent  of  defrauding  the  national 
revenue,  do  not  constitute  a  carrying  on 
the  business  of  retail  liquor  dealing. 
U.  S.  V.  Jackson,  (1875)  1  Hughes  531,  26 
Fed.  Cas.  No.  15,455.  See  also  U.  S.  v. 
Logan,  (1867)  26  Fed.  Cas.  No.  15,624; 
U.  S.  V.  Angell,  (1881)  11  Fed.  34;  U.  S. 
V.  Bonham,   (1887)   31  Fed.  808. 

Absence  of  bar-room. —  The  fact  that 
there  was  no  bar-room  nor  the  usual  ap- 
pliances of  retail  liquor  dealers  need  not 
influence  the  jury  in  determining  the 
question  whether  the  defendants  were  en- 
gaged in  the  business.  U.  S.  v.  Rennecke, 
(1886)  28  Fed.  847.  See  also  U.  S.  r. 
Harbison,  (1871)  26  Fed.  Cas.  No.  15,300. 

Place  of  carrying  on  business  —  Filling 
orders  at  distance. —  On  an  indictment 
for  carrying  on  the  business  of  retail 
liquor  dealers  without  having  paid  the 
special  tax,  the  court  charged  the  jury: 
"If  parties  dealing  in  liquor,  who  have 
paid  the  special  tax,  receive  orders  for 
whiskey  at  the  place  of  business,  and  fill 
the  orders  so  that  the  sale  is  consum- 
mated at  their  place  of  business, —  so  con- 
summated that  the  property  in  the  liquor 
passes  to  the  purchaser, —  this  is  no  viola- 
tion of  the  law,  although  they  may  sell 
and  may  send  the  liquor  to  parties  resid- 
ing at  a  distance.  If,  however,  they  re- 
ceive orders  from  persons  at  a  distance, 
and  in  consequence  of  such  orders  they 
send  out  whiskey  in  barrels,  and,  going 
through  the  country,  they  draw  from  the 
barrels,  and  deliver  in  small  quantities,^ 
say  a  pint,  quart,  or  gallon, —  to  nartiee 
who  pay  them  on  receipt  of  the  liquor, 
this  is  a  violation  of  the  law;  the  prop- 
erty in  the  whiskey  in  the  barrels  remains 
in  the  sellers  until  it  is  delivered  to  the 
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purchaser.  The  sale  is  consummated  upon 
the  delivery  of  the  whiskey,  and  it  is  not 
protected  by  the  tax  paid  for  sales  at  the 
distillery."  U.  S.  v.  Durham,  (1888)  33 
Fed.  834.  See  also  U.  S.  v.  Cline,  (1885) 
26  Fed.  515. 

C.  O.  D.  ahipmente, —  In  Jones  t?.  U.  S., 
(1909)  170  Fed.  1,  95  G.  C.  A.  213,  it  was 
held  that  a  retail  liquor  dealer  who  has 
his  internal  revenue  tax  paid  stamp  duly 
posted  in  his  place  of  Dusiness  is  not 
subject  to  prosecution  for  carrying  on 
business  witnout  paying  the  special  tax 
therefor  because  of  the  shipment  of  a 
quantity  of  liquor  from  his  stock  on  an 
order  received  by  mail  by  an  express  com- 
pany C.  O.  D.  to  the  purchaser  at  another 
place.  In  such  case  the  sale  is  completed 
and  the  property  passes  when  the  goods 
are  delivered  to  tne  carrier;  the  collec- 
tion* and  transmission  of  the  price  being 
merely  an  incident  of  the  express  business. 

Branch  house. —  The  defendant,  a  duly 
licensed  wholesale  and  retail  liquor  dealer 
in  San  Francisco,  Gal.,  maintained  a 
branch  house  in  Oregon,  at  Portland,  over 
the  door  of  which  was  painted  the  sign 
'*F.  Ghetallier  &  Go.,  W.  H.  Fiske  man- 
ager." The  manager,  who  was  also  a 
''  salesman,"  was  authorized  to  sell,  and 
he  was  required  to  sell,  judiciously,  but 
the  right  to  cancel  his  contracts  was 
reservS  to  the  defendant  in  San  Fran- 
cisco, who  filled  all  orders,  and  delivered 
the  goods  to  a  carrier  at  San  Francisco, 
and  consigned  them  to  the  purchasers  in 
Oregon.  It  was  held  that  such  facts  did 
not  make  the  defendant  liable  to  a  special 
tax  for  carrying  on  the  business  of  a 
wholesaJe  and  retail  Uquor  dealer  at 
Portland.  ''These  facts  constitute  a  sale 
at  San  Francisco,  upon  the  receipt  and 
acceptance  of  the  order  there,  and  the 
shipment  of  the  goods  from  that  point." 
U.  S.  V.  Ghevallier,  (G.  G.  A.  1901)  107 
Fed.  434,  46  G.  G.  A.  402,  affirming  ( 1900) 
102  Fed.  125. 

Duly  licensed  wholesale  liquor  dealers 
in  New  York  imported  wines  and  liquors 
at  the  port  of  New  Orleans,  which  they 
caused  to  be  stored  in  a  warehouse,  ana, 
when  sales  were  made  in  New  York  by 
the  New  York  office  direct  to  the  trade  at 
any  place  in  the  United  States,  deliveries 
of  such  goods  were  made  to  purchasers 
thereof  on  orders  from  the  New  York  office 
to  the  warehouse  people  in  New  Orleans, 
with  whom  the  imported  goods  were  tem- 
porarily stored.  They  never  had  any  place 
of  business  in  New  Orleans  nor  any  agent 
there  authorized  to  sell,  or  offer  to  sell, 
their  gpods.  Such  facts  were  held  not  to 
authorize  the  collection  of  a  second  tax 
as  carrying  on  the  business  in  New  Or- 
leans.  De  Bary  v,  Souer,  (G.  G.  A.  1900) 
101  Fed.  426,  41  G.  G.  A.  417.    ' 

Shipments  of  liquor  by  express,  G.  O.  D., 
render  the  shipper  liable  to  pay  a  special 
tax  as  a  retail  liquor  dealer  at  the  point 
of  delivery.  U.  S.  v.  Shriver,  (1885)  23 
Fed.  134, 


Persons  affected  hj  forfeiture  provi- 
sions.—  The  forfeiture  provisions  of  tbia 
section  are  applicable  to  distillers  and 
rectifiers  only.  The  court  said  that  sec- 
tion 44  of  the  Act  of  July  20,  1868,  from: 
which  this  section  and  R.  S.  sec.  3281  (vol. 
4,  div.  V  of  this  title)  were  taken,  did  not 
indicate  an  intention  to  inflict  upon  a 
wholesale  liquor  dealer  a  forfeiture  of  his 
whole  stock  for  an  omission  to  pay  a  spe-. 
cial  tax,  and  the  words  *'  such  person  "  had 
not  reference  to  all  the  classes  of  persons 
previously  mentioned.  Two  Thousand  Bot- 
tles of  Liquors,  ( 1871 )  5  Ben.  265,  24  Fed. 
Gas.  No.  14,302. 

Disposition  of  liquors  on  bond  at  expi- 
ration of  license. —  Having  liquors  on  hand 
at  the  time  a  license  expires  gives  no 
right  to  sell  such  surplus  without  further 
license.  U.  S.  v.  AngeU,  (1881)  11  Fed. 
34. 

Medicinal  preparations —  '' iSeed's  Oili 
Edge  Tonic." — On  an  information  against 
a  boarding-house  keeper  for  selling  a  bev- 
erage without  license  at  a  bar  to  all  per- 
sons who  called  for  it,  the  court  charged 
the  jury  that  "  if  the  article  sold  was  a 
medicine  and  contained  spirits  simply  to 
preserve  its  medicinal  qualities,  and  waa 
sold  and  taken  as  a  medicine  in  good 
faith,  the  defendant  should  be  acquitted. 
But  if  the  jury  found  from  the  evidence 
that  the  article  was  a  compound  contain- 
ing such  a  quantity  of  spirits  as  to  be 
intoxicating,  and  was  sold  by  the  defend- 
ant as  a  beverage,  he  knowing  its  intoxi- 
cating quality,  and  was  drunk  by  persons 
not  as  a  medicine,  but  as  a  beverage,  be- 
cause of  its  intoxicating  and  stimulating 
qualities/  then,  no  matter  bv  what  name 
it  was  known  or  called,  the  defendant  was 
guilty  as  charged."  U.  S.  v.  Gota,  (1883) 
17  Fed.  734. 

** Dig gs"  Appetizer." — Gharging  the  jury, 
the  court  said :  "  If  as  a  matter  of  fact 
such  preparation  contains  a  large  per 
cent.,  say  as  much  as  thirty  per  cent.,  as 
indicated  bv  the  evidence  in  this  case,  of 
alcohol,  and  the  other  ingredients  of  such 
bottle  consist  of  nothing  more  than  sugar 
and  water,  combined  with  some  other  sub- 
stance like  an  herb,  or  the  like,  which 
other  substance  is  inoffensive  and  possess- 
ing no  curative  quality  or  character,  and 
that  such  preparation,  although  sold  by 
the  bottle,  was  sold  by  the  vender  as  a 
beverage,  or  with  knowledge  of  the  fact 
that  those  purchasing  it  are  buying  it 
merely  as  a  beverage,  and  because  of  the 
spirituous  liquor  contained  in  it,  to  real- 
ize its  intoxicating  or  exhilarating  influ- 
ence as  a  beverage,  such  facts  would 
constitute  a  sale  of  distilled  spirits  within 
the  meaning  of  the  statute."  U.  S.  v. 
Bray,  (1902)  113  Fed.  1009.  See  also 
U.  S.  V.  Starnes,  (1889)  37  Fed.  665,  as 
to  "Burton's  Bitters." 

"  Lemon  Oinger  "  and  "  Empire  Tonie 
BitierSy"  which  are  preparations  put  up, 
advertised,  and  sold  by  the  manufacturers 
as    medicinal    preparations,    and    contain 
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about  one-third  by  weight  of  dilute  alco- 
hol, and  in  whieh  it  appears  that  the 
^(uantity  of  alcohol  is  not  greater  than 
IS  necessary  to  extract  the  yirtues  of  the 
medicinal  herbs  employed  and  hold  the 
same  in  solution,  and  is  less  than  that 
contained  in  some  ordinary  tinctures, 
must  be  classed  as  medicinal  preparations, 
and  those  who  sell  them  are  not  retail 
liquor  dealers  within  the  meaning  of  the 
statute.  U.  S.  v.  Stubblefleld,  (1889)  40 
Fed.  454. 

Information  or  indictment  —  QeneraUy, 
—  Retailing  liquor  without  a  license,  be- 
ing punishable  by  imprisonment  for  a 
longer  period  than  one  year,  is  an  infa- 
mous offense,  under  R.  S.  sees.  5539,  5541, 
and  5542  (see  P&isoNS  and  Pbisoness), 
and  must  be  prosecuted  upon  presentment 
or  indictment  by  the  grand  jury,  and  not 
on  information.  U.  S.  t\  Johannesen, 
(1888)  35  Fed.  411.  But  see  U.  S.  v, 
Strickland,  (1885)  25  Fed.  469,  as  to 
the  sufficiency  of  an  affidavit  to  support 
an.  information,  which,  it  was  said, 
should  substantially  conform  to  the 
langua^  of  the  statute,  and  is  insufficient 
when  it  states  that  the  prisoner  ''sold 
tobacco  without  paying  the  special  tax." 

Charging  offense  in  language  of  statute, 
— ^An  indictment  in  the  language  of  the 
statute,  charging  the  defendant  with  car- 
rying on  the  business  of  a  retail  liquor 
dealer  without  payment  of  a  special  tax, 
is  sufficient,  notwithstanding  that  section 
18  of  this  Act  of  Feb.  8,  1875,  given  below, 
describes  the  offense  with  more  particular- 
ity by  defining  a  retail  liauor  dealer.  An 
indictment  in  the  exact  language  of  the 
statute  is  not  sufficient  where  the  statute 
does  not  contain  all  the  elements  of  the 
offense,  but  where  the  statute  sets  forth 
every  in^edient  of  the  offense,  an  indict- 
ment in  its  very  words  is  sufficient  though 
that  offense  be  more  fully  defined  in  some 
other  section.  Ledbetter  v,  U.  S.,  (1898) 
170  U.  S.  606,  18  S.  Ct  774,  42  U.  S. 
(L.  ed.)  1162.  See  also  U.  S.  v.  Page, 
(1873)  2  Sawy.  353,  27  Fed.  Cas.  No. 
15,988,  in  which  case  a  similar  indict- 
ment for  carrying  on  the  business  of  a 
wholesale  liquor  dealer,  without  license, 
was  held  sufficient  U.  S.  t?.  Howard, 
(1871)  1  Sawy.  507,  26  Fed.  Cas.  No. 
15,402. 

Aa  to  place, —  An  indictment  alleging 
that  the  offense  was  committed  in  a  cer- 
tain- county  and  district  of  Iowa,  "and 
within  the  jurisdiction  of  this  court,"  is 
not  fatal  upon  a  motion  in  arrest  of 
judgment.  The  indictment  should  state, 
not  only  the  county,  but  the  township, 
city,  or  other  municipality  within  which 
the  crime  is  alleged  to  have  been  com- 
mitted, and  in  the  absence  of  such  aver- 
ments might  be  open  to  special  demurrer, 
but  is  sufficient  on  motion  in  arrest  of 


judgment  Ledbetter  v.  U.  S.,  (1898) 
170  U.  S.  606,  18  S.  Ct  774,  42  U.  S. 
(L.  ed.)    1162. 

As    to    timBk — ^An    indictment    allying 
that  the  offense  of  retailing  liquor  was 

committed  "on  the day  of  April, 

A.  D.  1896,"  is  not  fatal  upon  ft  motion 
in  arrest  of  judgment  It  is  not  necessary 
to  prove  that  uie  offense  was  committed 
on  the  day  alleged  (if  alleged),  unless  a 
particular  day  be  made  material  by  the 
statute  creating  the  offense.  Ordinarily, 
proof  of  any  day  before  the  finding  of  the 
indictment,  and  within  the  statute  of 
limitations,  will  be  sufficient.  Such  an 
indictment  might  be  open  to  special  de- 
murrer for  insufficiency  as  to  the  alle- 
gation of  time,  but  upon  motion  in  arrest 
of  judgment  the  court  considered  it  suffi- 
cient Ledbetter  v,  U.  S.,  (1898)  170 
U.  S.  606,  18  S.  Ct.  774,  42  U.  S.  (L.  ed.) 
1162. 

Intent, —  Intent  to  defraud  the  United 
States  out  of  the  tax  or  some  part  of  it  is 
no  part  of  the  offense  of  carrying  on  the 
busmess  of  rectifying  spirits  without  hav- 
ing paid  the  special  tax.  Only  two  things 
are  necessary  to  be  averred  and  proved — 
the  carrying  on  the  business,  and  that  tbe 
special  tax  was  not  paid  as  required  by 
law.  U.  S.  f>.  Rectifying  Establishment, 
(1870)  27  Fed.  Cas.  No.  16,131.  See 
U.  S.  V,  White,  (1890)   42  Fed.  138. 

"Hie  statute  makes  the  act  of  selling, 
and  not  the  good  or  bad  intent  of  the 
seller,  that  which  constitutes  a  retail 
dealer."  U.  S.  t?.  Giller,  (1892)  54  Fed. 
656. 

That  he  did  not  know  that  he  could  not 
lawfully  sell  spirituous  liquor  to  his  pa- 
tients, even  in  the  way  of  a  prescription, 
without  paying  the  special  tiuc,  is  no  de- 
fense to  an  indictment  against  a  physician 
for  carrying  on  the  business  of  retailing 
liquor  without  license.  U.  8,  v.  Smith, 
(1891)   45  Fed.  116. 

Retroactive  effect  of  receipt  for  pay- 
ment of  tawes, — ^A  receipt  for  the  payment 
of  taxes  has  no  retroactive  effect,  and  is 
no  defense  to  an  indictment  for  retailing 
without  license.  The  statute  makes  the 
off!ending  part;^  liable  to  fine  and  impris- 
onment in  addition  to  the  payment  or  the 
tax,  so  that  the  payment  of  the  tax  is  no 
release  from  the  fine  and  imprisonment. 
U.  S.  V.  AngeU,  (1881)  11  Fed.  34. 

Verdict  of  acquittal  as  estoppels— A  ver- 
dict of  acquittal,  upon  the  trial  of  a  crimi- 
nal action,  on  the  question  whether  the 
defendant  did  carry  on  the  business  of 
wholesale  dealer  in  malt  liquor,  is  not  an 
estoppel  to  an  action  brought  by  the 
government  against  the  same  person  to 
recover  the  amount  of  the  special  tax 
aUeged  to  be  due  from  him  as  such  whole- 
sale dealer:  U.  S.  v,  Schneider,  (1888)  35 
Fed.  107. 


Sec.  18.  [Retail   and  wholesale  liquor   dealers  —  retail  and  wholesale 
dealers  in  malt  liquors.]    That  retail  dealers  in  liquors  shaU  pay  tweniy- 
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five  dollars.  Every  person  who  sells,  or  offers  for  sale,  foreign  or  domestie 
distilled  spirits,  wines,  or  malt  liquors,  otherwise  than  as  hereinafter  pro- 
vided, in  less  quantities  than  five  wine-gallons  at  the  same  time,  shall  be 
regarded  as  a  retail  dealer  in  liquors. 

.  Wholesale  liquor-dealers  shall  each  pay  one  hundred  dollars.  Every 
person  who  sells,  or  offers  for  sale,  foreign  or  domestic  distilled  spirits, 
wines,  or  malt  liquors,  otherwise  than  as  hereinafter  provided,  in  quan- 
tities of  not  less  than  five  wine-gallons  at  the  same  time,  shall  be  regarded 
as  a  wholesale  liquor-dealer.  But  no  distiller  who  has  given  the  required 
bond  and  who  sells  only  distilled  spirits  of  his  own  production  at  the  place 
of  manufacture  in  the  original  packages  to  which  the  tax-stamps  are 
affixed,  shall  be  required  to  pay  the  special  tax  of  a  wholesale  liquor-dealer 
on  account  of  such  sales. 

Retail  dealers  in  malt  liquors  shall  pay  twenty  dollars.  Every  person 
who  sells,  or  offers  for  sale,  malt  liquors  in  less  quantities  than  five  gallons 
at  one  time,  but  who  does  not  deal  in  spirituous  liquors,  shall  be  regarded 
as  a  retail  dealer  in  malt  liquors. 

Wholesale  dealers  in  malt  liquors  shall  pay  fifty  dollars.  Every  person 
who  sells,  or  offers  for  sale,  malt  liquors  in  quantities  of  not  less  than  five 
gallons  at  one  time,  but  who  does  not  deal  in  spirituous  liquors  at  whole- 
sale, shall  be  regarded  as  a  wholesale  dealer  in  malt  liquors.  Provided, 
That  no  brewer  shall  be  required  to  pay  a  special  tax  as  a  dealer  by  reason 
of  selling  in  the  original  stamped  packages  whether  at  the  place  of  manu- 
facture or  elsewhere,  malt  liquors  manufactured  by  him,  or  purchased  and' 
procured  by  him  in  his  own  casks  or  vessels,  under  the  provisions  of  section 
thirty-three  hundred  and  forty-nine  of  the  Revised  Statutes;  but  the 
quantity  of  malt  liquors  so  purchased  shall  be  included  in  calculating  the 
liability  to  brewer's  special  tax  of  both  the  brewer  who  manufactures  and 
sells  the  same  and  the  brewer  who  purchases  the  same :  And  it  is  hereby 
provided,  That  no  further  collection  of  special  tax  as  retail  dealers  in  malt 
liquors  shall  be  made  from  brewers  for  selling  malt  liquors  of  their  own 
manufacture  in  the  original  stamped  eighth-barrell  [sic]  package:  [18 
Stat.  L,  311,  as  amended  hy  20  Stat.  L.  333.] 

This  was  from  the  Act  of  Feb.  8,  1875,  ch.  36.  It  was  amenaeS  to  reaa  as  given  in 
the  text  by  an  Act  of  March  1,  1879,  ch.  125,  {  4,  20  Stat.  L.  333. 

The  only  change  consisted  in  the  addition  of  the  words  "  at  wholesale "  following 
the  words  "  in  spirituous  liquors,"  th^  omission  of  the  word  "  wholesale "  before 
"dealer"  in  the  first  proviso,  and  the  addition  of  the  latter  part  of  the  section, 
beginning  with  the  words  "  or  purchased  and  procured  by  him,"  etc. 

A  further  provision  relating  to  the  remission  of  certain  assessments  is  omitted  as 
temporary  and  executed. 

This  section  modified  R.  S.  sec.  3244,  subsections  fourth  and  fifth,  supra,  p.  1048. 

Who    are    **  dealers  "  —  Empress    cam-  then  delivered  it  to  the  customer,  collect- 

panies. —  In  Western  Express  Co.  v,  U.  S.,  ing  the  price  and  the  express  charges,  aad 

(1905)    141  Fed.  28,  72  C.  C.  A.  516,  it  accounting  to  the  company  for  the  same, 

appeared  that  the  local  agents  of  an  ex-  He  sometimes  also  sent  orders  which  had 

press  company  in  a  prohibition  state  took  not  been  requested,  and  delivered  the  beer 

orders  from  persons  desiring  beer  and  for-  to  persons  who  thereafter  applied  for  it. 

warded  the  same  to  breweries  in  another  No  receipts  were  taken  from  persons  to 

state.    The  breweries  delivered  the  beer  to  whom  beer  was  delivered,  and  their  names 

the  company  for  shipment  to  the  agent  did  not  appear  on  the  company's  books, 

who  sent  the  order,  charging  the  price  to  When  beer  was  not  called  for  if  was  re- 

the  company,  and  having  no  knowledge  turned  to  the  breweries,  and  the  company 

of  the  local  customer.    On  its  receipt  the  given  credit  therefor.     The  company  re- 

agent  stored  the  beer  in  the  company's  ceived  nothing  except' the  usual  charges 

warehouse  until   it  was  called  for,   and  for  transportation.    It  was  held  that  the 
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company  was  not  merely  a  carrier  or  a 
commercial  broker  in  the  transaction,  but 
was,  in  effect,  a  commission  merchant,  and 
as  such  was  subject  to  special  tax  under 
this  section  as  a  dealer  in  malt  liquors 
at  each  of  the  agencies  where  such  busi- 
ness was  carried  on. 

Druggist. —  Under  this  section*  and  R.  S. 
sec.  3248,  in  subdivision  V  of  this  title, 
vol.  4,  it  was  held  that  where  a  drug> 
gist,  without  paying  the  internal  revenue 
tax  on  retail  liquor  dealers,  sold  a  medici- 
nal preparation  which  was  eighty-eight 
per  cent,  proof  spirits,  more  &an  suffi- 
cient to  preserve  the  medicinal  properties 
of  any  herbs,  roots,  or  dru^s  contained 
therein,  he  was  a  retail  liquor  dealer 
within  such  sections.  U.  S.  v.  Morfew, 
(1905)   136  Fed.  401. 

For  additional  authorities  of  a  similar 
nature  see  the  notes  to  preceding  section. 

Otonership  m  essential  element. —  To 
render  one  who  "  sells  or  offers  for  sale  *' 
malt  liquors  subject  to  special  tax  as  a 
dealer  in  malt  liquors,  under  this  section, 
his  ownership  of  such  liquors  is  not  essen- 
tial. Western  Express  Co.  v.  U.  S.,  (1905) 
141  Fed.  28,  72  C.  C.  A.  516. 

Place  of  carrying  on  business. —  In  De 
Bary  r.  Dunne,  (1909)  172  Fed.  940,  it 
appeared  that  the  plaintiffs,  who  were 
wholesale  liquor  dealers  in  New  York 
city,  paid  the  special  internal  revenue  tax 


there  and  kept  Imported  wines  on  storage 
with  McC.  &  Co.  at  Portland,  Oregon, 
from  which  jobbers  in  th&t  city  and  vicin- 
ity were  supplied.  The  plaintiffs  deliv- 
ered to  McC.  A;  Co.  a  list  of  dealers  to 
whom  they  were  authorized  to  deliver 
wines  from  the  stock  on  storage  when  re- 
quested to  do  so  by  such  dealers,  not  ex« 
eeeding  a  certain  number  of  cases  in  any 
one  month.  The  persons  or  firms  on  such 
credit  list,  when  desiring  to  purchase 
wines  of  plaintiff,  delivered  to  McC.  &  Co. 
a  written  order  for  the  number  of  cases 
desired,  and  if  tiie  maximum  limit  to 
which  the  purchaser  was  entitled  for  the 
urrent  month  had  not  been  exceeded,  McC. 
&  Co.  immediately  delivered  the  goods 
without  consulting  plaintiffs,  and  reported 
the  sale  to  them  at  New  York,  from 
whence  an  invoice  for  the  j^oods  at  the 
current  price  would  be  shipped  to  the 
buyer  and  the  P^ice  remitted  to  plaintiffs 
in  New  York.  There  was  no  contract  that 
the  accredited  purchasers  should  buy  any 
particular  quantity  per  month,  or  any  at 
all.  It  was  held  that  sales  made  under 
such  arrangements  were  made  in  Port- 
land and  not  in  New  York,  and  that  the 
plaintiff  was  therefore  subject  to  the  pay- 
ment of  a  federal  wholesale  liquor  dealer's 
tax  in  Ore^n. 

For  additional  authorities  of  a  similar 
nature  see  the  preceding  section. 


Joint  resolution  concerning  special-tax  stamps. 

[Res,  of  May  8, 1876,  No.  10,  19  Stat.  L.  213.] 

[Special-tax  stamps  to  retail  dealers  in  liquors  and  tobacco  on  raflway- 
trainSy  vessels,  etc.]  That  nothing  contained  in  chapter  three  of  title  thirty- 
five  of  the  Revised  Statutes  shall  prevent  the  issue,  under  such  regulations 
as  the  Commissioner  of  Internal  Eevenue  may  prescribe,  of  special-tax 
stamps  to  persons  carrying  on  the  business  of  retail  dealers  in  liquors,  retail 
dealers  in  malt  liquors,  or  dealers  in  tobacco,  upon  passenger  railroad-trains 
or  upon  steamboats  or  other  vessels  engaged  in  the  business  of  carrying 
passengers.    [19  Stat.  L.  213.] 

Chapter  3  of  title  XXXV  of  the  Revised  Statutes  consists  of  sections  3232-3246, 
entitled  "  Special  Taxes." 

Special  taxes  imposed  upon  dealers  in  tobacco  were  repealed  by  Act  of  Oct.  1,  1890, 
ch.  1244,  f  26,  26  Stat.  L.  618,  given  in  subdivision  VII  of  this  title,  vol.  4. 


Sec.  18.  [Manufacture  of  wooden  stills  by  registered  distillers  for  their 
own  use.]  That  subsection  second  of  section  thirty-two  hundred  and  forty- 
four  shall  not  apply  to  distillers  in  registered  distilleries  who  manufacture 
for  their  own  use  wooden  stills,  but  each  of  said  distillers  shall  give  notice 
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to  the  collector  of  the  district  in  which  his  distillery  is  located  of  each  still 
manufactured  before  the  same  is  used.    [21  Stat.  L.  149.] 

This  is  from  the  Carlisle  Act  of  May  28,  1880,  ch.  108. 

R.  S.  sec.  3244,  subsection  second,  mentioned  in  the  text^  is  given  aupra,  p.  1046. 


Seo.  3.  [Oleomargarine  —  special  taxes  on  manufacturers  of  or  dealers 
in.]    That  special  taxes  are  imposed  as  follows : 

Manufacturers  of  oleomargarine  shall  pay  six  hundred  dollars.  Every 
person  who  manufactures  oleomargarine  for  sale  shall  be  deemed  a  manu- 
facturer of  oleomargarine.  And  any  person  that  sells,  vends,  or  furnishes 
oleomargarine  for  the  use  and  consumption  of  others,  except  to  his  own 
family  table  without  compensation,  who  shall  add  to  or  mix  with  such 
oleomargarine  any  artificial  coloration  that  causes  it  to  look  like  butter  of 
any  shade  of  yellow  shall  also  be  held  to  be  a  manufacturer  of  oleomargarine 
within  the  meaning  of  said  Act,  and  subject  to  the  provisions  thereof. 

Wholesale  dealers  in  oleomargarine  shall  pay  four  hundred  and  eighty 
dollars.  Every  person  who  sells  or  offers  for  sale  oleomargarine  in  the 
original  manufacturer's  packages  shall  be  deemed  a  wholesale  dealer  in 
oleomargarine.  But  any  manufacturer  of  oleomargarine  who  has  given  the 
required  bond  and  paid  the  required  special  tax,  and  who  sells  only  oleo- 
margarine of  his  own  production,  at  the  place  of  manufacture,  in  the  orig- 
inal packages  to  which  the  tax-paid  stamps  are  affixed,  shall  not  be  required 
to  pay  the  special  tax  of  a  wholesale  dealer  in  oleomargarine  on  account  of 
such  sales. 

Retail  dealers  in  oleomargarine  shall  pay  forty-eight  dollars.  Every  per- 
son who  sells  oleomargarine  in  less  quantities  than  ten  pounds  at  one  time 
shall  be  regarded  as  a  retail  dealer  in  oleomargarine. 

And  sections  thirty-two  hundred  and  thirty-two,  thirty-two  hundred  and 
thirty-three,  thirty-two  hundred  and  thirty-four,  thirty-two  hundred  and 
thirty-five,  thirty-two  hundred  and  thirty-six,  thirty-two  hundred  and 
thirty-seven,  thirty-two  hundred  and  thirty-eight,  thirty-two  hundred  and 
thirty-nine,  thirty-two  hundred  and  forty,  thirty-two  hundred  and  forty- 
one,  and  thirty-two  hundred  and  forty-three  of  the  Revised  Statutes  of  the 
United  States  are,  so  far  as  applicable,  made  to  extend  to  and  include  and 
apply  to  the  special  taxes  imposed  by  this  section,  and  to  the  persons  upon 
whom  they  are  imposed ;  Provided,  That  in  case  any  manufacturer  of  oleo- 
margarine commences  business  subsequent  to  the  thirtieth  day  of  June  in 
any  year,  the  special  tax  shall  be  reckoned  from  the  first  day  of  July  in 
that  year,  and  shall  be  five  hundred  dollars.  Provided  further,  That  whole- 
sale dealers  who  vend  no  other  oleomargarine  or  butterine  except  that  upon 
which  a  tax  of  one-fourth  of  one  per  cent  per  pound  is  imposed  by  this  Act, 
as  amended,  shall  pay  two  hundred  dollars ;  and  such  retail  dealers  as  vend 
no  other  oleomargarine  or  butterine  except  that  upon  which  is  imposed  by 
this  Act,  as  amended,  a  tax  of  one-fourth  of  one  cent  per  pound  shall  pay  six 
doUars.    [20  Stat.  L.  290  as  amended  by  32  Stat.  L.  194.] 

This  and  the  following  section  4  are  from  the  Oleomargarine  Act  of  Au|^.  2,  1886, 
ch,  840.    See  the  notes  to  section  1  of  said  act,  under  subdivision  X  of  this  title,  vol.  4i 
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This  section  was  amended  by  the  Act  of  May  9j  1902,  ch.  784,  32  Stait.  L.  194.  The 
amendment  consisted  in  the  addition  of  the  last  sentence  of  the  first  clause  as  given 
in  the  text,  and  the  addition  of  the  second  and  last  proviso  at  the  close  of  the  section. 


Applicability  of  internal  leyenue  laws. — 
The  Oleomargarine  Acts  are  complete  in 
themselves,  only  those  provisions  of  the 
general  internal  revenue  statutes  which 
are  expressly  enumerated  therein  being  ap- 
plicable thereto;  and  therefore  a  collector 
IS  not  authorized  to  exact  a  penalty  of 
fifty  per  cent,  provided  for  by  R.  S.  sec. 
3176,  supra,  p.  1006,  from  a  dealer  for 
neglecting  to  make  the  proper  return. 
Craft  t?.  Schafer,  (1907)  153  Fed.  175, 
82  O.  0.  A.  349.  See  also  Grier  v.  Tucker, 
(1907)  150  Fed.  658,  affirmed  (1908)  160 
Fed.  611,  87  C.  C.  A.  513. 

Manufacturer  of  oleomargarine.-—  The 
term  "  manufacturer  of  oleomargarine " 
applies  not  only  to  one  who  completes  the 
whole  process  of  manufacture  for  sale,  in- 
cluding the  use  of  artificial  coloration, 
but  to  one  who  adds  artificial  coloration 
to  oleomargarine  manufactured  by  others 
and  sells  or  disposes  of  it.  U.  S.  v.  Ore, 
(D.  C.  R.  I.  1916)  233  Fed.  718. 

The  actual  selling,  vending,  or  furnish- 
ing of  oleomargarine  for  use  and  consump- 
tion by  others  is  not  one  of  the  necessary 
components  of  a  manufacturer  so  as  to 
require  proof  of  actual  selling,  vending, 
or  furnishing  of  some  of  the  product  to 
constitute  the  offense ;  the  term  "  manu- 
facturer" as  so  used  being  construed  to 
mean  one  engaged  in  the  business  of  sell- 
ing, vending,  or  furnishing  oleomargarine 
for  consumption  of  others.  Vermont  v. 
U.  S.,  (1909)  174  Fed.  792,  98  0.  C.  A. 
600. 

"Any  person." — The  words  "any  per- 
son," as  used  in  the  third  sentence  of  the 
first  paragraph  of  this  section,  are  not  lim- 
ited to  licensed  wholesale  or  retail  dealers 
in  oleomargarine,  but  are  comprehensive 
enough  to  embrace  any  or  all  persons, 
whether  licensed  dealers  or  not,  selling, 
vending,  or  furnishing  oleomargarine  to 
which  they  have  added  coloring  matter 
to  represent  butter.  Vermont  v,  U.  S., 
(1909)   174  Fed.  792,  98  C.  C.  A.  500. 

"  Dealer."— A  hotel  keeper  bought  oleo- 
margarine through  an  agent  of  the  whole- 
sale house,  the  agreement,  however,  being 
that  it  should  be  shipped  in  the  name  of  a 
mercbant,  who  expressly  stipulated  that 
he  was  not  to  receive  or  handle  or  have 
anything  to  do  with  the  goods  except  to 
see  that  they  were  paid  for.  The  mer- 
chant acted  thus  merely  as  an  accommo- 
dation, and  he  was  to  receive  no  profit 
therefrom.  It  was  held  that  he  was  not 
subiect  to  the  special  tax  as  being  a  dealer 
in  oleomargarine  under  this  section.  Hart- 
zell  V,  U.  S.,  (1897)  83  Fed.  1002. 

Where  a  licensed  retail  dealer,  being 
temporarily  out  of  oleomargarine,  bor- 
rowed an  unbroken  original  manufac- 
turer's package  from  another  retailer, 
which,  in  his  own  place  of  business,  he 
broke  and  sold  as  he  was  authorized  to 


do,  and  subsequently,  what  he  had  re- 
ceived a  fresh  stock  from  the  manufac- 
turer, he  returned  an  unbroken  package  to 
the  dealer  fram  whom  he  had  borrowed 
some,  it  was  held  that  the  facts  failed 
to  show  that  he  was  a  *'  wholesale  dealer  " 
in  oleomargarine  within  the  meaning  of 
that  term  as  used  in  this  section.  Weaver 
V,  £wer8,  (C.  C.  A.  8th  Oir.  1912)  195 
Fed.  247,  116  C.  C.  A,  219. 

A  person,  firm,  or  corporation  may  be 
a  wholesale  dealer  in  oleomargarlBe,  al- 
though the  sates  are  confined  ta  one  indi- 
vidual, firm,  or  corporation.  To  consti- 
tute a  wholesale  dealer,  it  is  not  necessary 
that  the  seller  have  two  or  more  cuistom- 
ers.  Mitchell  i?.  Cole,  (N.  D.  N.  Y.  1915) 
226  Fed.  824,  wherein  the  court  said: 
*'  The  question  in  this  case  is :  Was  the 
firm  of  Mitchell  &  Lewis,  which  made  the 
transfers  and  sales  of  oleomargarine  to 
Hall,  Mitchell  k  Lewis,  hereaiter  men- 
tioned, at  i^e  time  of  sucii  sales  '  a  whole- 
sale dealer  in  oleomargarine '  ?  If  so,  the 
tax  and  penalty  was  Ideally  imposed  and 
collected,  and  plaintiff  cannot  recover. 
If  not,  it  was  illegally  imposed  and  col- 
lected, and  judgment  must  be  for  the 
plaintiffs,  inasmuch  as  it  was  paid  under 
protest  and  all  necessary  preliminary 
steps  have  been  taken  to  enable  the  plain- 
tiffs to  recover.  Hiere  is  no  dispute  as 
to  the  actual  facts.  In  November,  1911, 
the  plaintiffs,  Frank  A.  Mitchell  and 
George  F.  Lcywis,  under  the  firm  name 
of  Mitchell  &  Lewis,  were  engaged  in  the 
business  of  selling  at  retail  oleomargarine 
and  other  articles,  and  had  a  retailer's 
license.  Their  place  of  business  was  at 
107  Washington  street,  city  of  Bingham- 
ton,  N*.  Y.,  and  they  had  been  doing  this 
business  at  that  place  imder  this  name 
for  a  long  time.  In  November,  1911,  said 
Mitchell  and  said  Lewis  formed  a  copart- 
nership with  one  Hall,  and  this  last-men- 
tioned firm  from  then  on  did'  business 
under  the  firm  name  of  Hall,  Mitchell  & 
Lewis  at  155  Hawley  street,  in  said  city^ 
and  thereafter  each  firm  carried  on  the 
same  kind  of  business  at  their  respective 
locations.  Hall,  Mitchell  ft  Lewis  also 
had  a  retail  dealer's  oleomargarine  li- 
cense. Neither  of  these  firms  manufac- 
tured oleomargarine,  but  from  November, 
1911,  on  each  sold  it  at  retail.  Mitchell 
&  Lewis  purchased  the  oleomargarine  de- 
sired for  the  business  of  both  firms  from 
a  wholesaler,  and  had  it  charged  and 
billed  and  delivered  to  Mitchell  &  Lewis 
at  its  said  place  of  business,  and  paid 
therefor  with  its  check.  The  amount  of 
oleomargarine  desired  by  Hall,  Mitchell  ft 
Lewis  for  sale  in  its  business  was  then 
sent  to  that  firm  by  Mitchell  ft  Lewis, 
and  charged  by  the  latter  firm  to  Hall, 
Mitchell  &  Lewis  at  same  price,  which 
firm    paid    Mitchell    ft    Lewis    therefor 
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by  its  cheek,  without  profit.  All  these 
sales  and  transfers  of  the  oleomarffarine 
were  made  in  the  original  packages. 
It  is  evident  that  Mitchell  &  Lewis 
and  Hall,  Mitchell  &  Lewis  were  two  sepa- 
rate and  distinct  concerns.  It  is  not  the 
case  of  the  same  partners  doing  business 
under  one  firm  name  at  one  place  and 
under  another  firm  name  at  another  place, 
and  the  one  branch  sending  goods  from 
the  main  place  of  business  to  the  other 

gace  of  business  for  sale  there.  Here 
all  was  the  member  of  one  firm,  but 
not  of  the  other,  and  the  stocks  of  goods 
in  the  two  stores  were  not  owned  by  the 
same  persons.  It  is  clear  that  Mitchell  ft 
Lewis,  having  nurchased  the  oleomarga- 
rine at  wholesale,  sold  it,  and  sold  it  at 
wholesale  in  the  unbroken  original  pack- 
ages, to  Hall,  Mitchell  &  Lewis,  which 
firm  paid  Mitchell  &  Lewis  therefor.  Here 
was  every  element  of  a  sale  —  a  seller,  a 
purchaser,  a  fixed  price,  a  delivery,  and 
payment  for  the  articles  sold.  It  is  im- 
material that  Mitchell  &  Lewis  did  not 
sell  oleomargarine  at  wholesale  to  other 
dealers." 


^Barter"  as  distinguished  from  ''sale." 
—  In  Ewers  t?.  Weaver,  (1910)  182  Fed. 
713,  it  appeared  that  the  plaintiff  and  his 
brother  were  both  retail  dealers  in  oleo- 
margarine, and  had  paid  the  tax  for  the 
first  six  months  of  1910.  The  plaintiff, 
having  purchased  a  wholesale  shipment  of 
oleomargarine,  which  had  not  arrived,  bor- 
rowed from  his  brother  a  package  of  the 
same  material  which  the  brother  had  ob- 
tained from  the  same  wholesale  dealer 
from  whom  plaintiff's  supply  had  been  or- 
dered. A  few  days  thereafter  the  plain- 
tiff's shipment  arrived,  and  he  returned 
to  his  brother  the  precise  amount  bor- 
rowed of  the  same  product  and  brand.  It 
was  held  that  such  a  transaction  consti- 
tuted a  barter,  and  not  a  sale,  and  did  not 
subject  the  plaintiff  to  the  tax  imposed  on 
wholesale  dealers  in  oleomargarine. 

Absence  of  unlawful  intent. —  The  fact 
that  a  retail  dealer  really  believes  that 
the  oleomargarine  which  he  has  sold  is 
butter  and  not  oleomargarine  does  not  ex- 
empt him  from  the  tax  as  provided  in 
this  section.  Eagle  v,  Nowlin,  (1899)  94 
Fed.  446. 


Sec.  4.  [Penalty  for  carrying  on  business  without  paying  tax.]  That 
every  person  who  carries  on  the  business  of  a  manufacturer  of  oleomargarine 
without  having  paid  the  special  tax  therefor,  as  required  by  law,  shall, 
besides  being  liable  to  the  payment  of  the  tax,  be  fined  not  less  than  one 
thousand  and  not  more  than  five  thousand  dollars ;  and  every  person  who 
carries  on  the  business  of  a  wholesale  dealer  in  oleomargarine  without  hav- 
ing paid  the  special  tax  therefor,  as  required  by  law,  shall,  besides  being 
liable  to  the  payment  of  the  tax,  be  fined  not  less  than  five  hundred  nor 
more  than  two  thousand  dollars ;  and  every  person  who  carries  on  the  busi- 
ness of  a  retail  dealer  in  oleomargarine  without  having  paid  the  special  tax 
therefor,  as  required  by  law,  shall,  besides  being  liable  to  the  payment  of  the 
tax,  be  fined  not  less  than  fifty  nor  more  than  five  hundred  dollars  for  each 
and  every  offense.    [24  8tai.  L.  209.] 

See  the  notes  to  the  preceding  section  3  of  this  Act. 


Manner  of  prosecution. — ^A  violation  of 
this  section,  while  not  in  terms  a  misde- 
meanor, is  in  the  nature  of  a  criminal 
offense  and  may  be  prosecuted  by  infor- 
mation or  indictment.  U.  S.  v,  Joyce, 
(1905)    138  Fed.  455. 

Indictment. — Where  a  person  is  indicted 
for  the  unlawful  sale  of  oleomargarine,  in 
violation  of  this  Act,  it  is  sufficient  to 
charge  in  the  words  of  the  Act  that  the 
defendant  was  carrying  on  the  business 
of  a  wholesale  or  of  a  retail  dealer,  as  the 
case  may  be,  without  having  paid  the  tax 
required  by  law.  U.  S.  v,  Joyce,  ( 1905 ) 
138  Fed.  457;  Hart  v.  U.  S.,  (C.  C.  A. 
1910)   183  Fed.  368,  105  C.  C.  A.  688. 

An  indictment  need  not  set  out  a  state- 
ment of  the  facte  which  constitute  the 
defendant  a  manufacturer.  Hart  v.  U.  S., 
(C.  C.  A.  1910)  183  Fed.  368,  106  C.  C.  A. 
68& 


An  indictment  in  the  words  of  this  Act 
was  held  not  to  be  objectionable  for  indefi- 
niteness  nor  for  failure  to  negative  that 
defendant  was  a  manufacturer  selling  his 
own  product  in  stamped  jpackages  at  the 
place  of  manufacture,  within  the  excep- 
tion of  the  statute.  U.  8.  v,  Joyce,  (1905) 
138  Fed.  456. 

Since  the  tax  on  oleomargarine  is  levi- 
able when  the  substance  is  manufactured 
and  sold  or  removed  for  consumption  and 
use,  an  indictment  alleging  a  manufacture 
and  sale  of  oleomargarine  without  pay- 
ment of  the  tax,  and  with  intent  to  de- 
fraud the  United  States  of  the  same  and 
that  it  should  not  be  paid,  in  the  lan- 
guage of  the  statute,  was  not  invalid,  in 
the  absence  of  an  application  for  a  bill  of 
particulars,  for  failure  to  allege  the  spe- 
cific means  by  which  defendant  attempted 
or  intended   to   attempt   to  defraud  the 
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HJl\^f^,?i*i?*;    Endera  v.  U.  S.,  (C.  C.  A.  named,  a  certain  quantity  of  oleomarga- 

1911)   187  ied.  754,  109  C.  C.  A.  502.  rine  "in  imitation  and  semblance  of  yel- 

Ihe  previous  section  creates  two  classes  low  butter  produced  from  pure  and   un- 

of  manufacturers,  one  manufacturing  oleo-  adulterated    milk    and    cream    from    the 

margarine  itself  for  sale,  and  the  other  same."    A  special  plea  to  the  indictment, 

tl\ose  sellme  oleomargarine  for  consump-  after  confessing  the  possessions,   alleged 

tion  after  adding  artificial  coloration;  and  that  the  oleomargarine  in  question  was  a 

hence   an  indictment  against  an  alleged  pure  article  of  commerce  of  that  name 

member   of  the  second   class   for  selling  defined  in  the  Act  of  Ck>ngre8S  of  Aug.  2, 

oleomargarine  on  which  the  tax  was  not  'l8S6.     An  objection  to  the  plea  that    it 

paid  is  not  defective  for  failure  to  contain  was  virtually  a  plea  of  general  issue  was 

the  averment,  applicable  only  to  original  overruled.    McAllister  v.  State,  (1902)   94 

manufacture,  that  the  oleomargarine  on  Md.  290,  60  Atl.  1046. 

which  the  tax  was  not  paid  was  intended  Evidence. —  In  Vermont  v,  U.  S.,  (C.  C. 

for  sale.    Enders  v.  U.  S.,  (C.  C.  A.  1911)  A.  1909)    174  Fed.  792,  98  C.  C.  A.  500, 

187  Fed.  754,  109  C.  C.  A.  502.  the  evidence  was  held  to  be  sufficient  to 

Special  plea  to  indictment.-— An  indict-  warrant  a  conviction  of  the  defendants  as 
ment  for  the  violation  of  the  Criminal  manufacturers  of  oleomargarine  for  mix- 
Code  of  Maryland,  §  89,  art.  27,  as  amended  ing  coloring  matter  therewith  to  represent 
by  Aot  of  1900,  ch.  4«6,  alleged  that  butter  without  having  paid  the  federal  tax 
the  party  had  in  his  possession  with  and  obtained  the  required  license,  and  for 
intent  to  sell  within  the  state,  and  that  selling,  vending,  or  furnishing  oleomar- 
he  did  unlawfully  sell  to  a  party  therein  garine  for  use  and  consumption  of  others. 


Sec.  53.  [When  special  tax  to  be  due  —  how  reckoned  —  returns  of 
special  taxpayers.]  That  all  special  taxes  shall  become  due  on  the  first 
day  of  July,  eighteen  hundred  and  ninety-one,  and  on  the  first  day  of 
July  in  each  year  thereafter,  or  on  commencing  any  trade  or  business  on 
which  such  tax  is  imposed.  In  the  former  case  the  tax  shall  be  reckoned 
for  one  year;  and  in  the  latter  case  it  shall  be  reckoned  proportionately, 
from  the  first  day  of  the  month  in  which  the  liability  to  a  special  tax  com- 
menced to  the  first  day  of  July  following.  •  •  •  And  it  shall  be  the 
duty  of  special  tax  payers  to  render  their  returns  to  the  deputy  collector 
at  such  times  within  the  calendar  month  in  which  the  special  tax  liability 
commenced  as  shall  enable  him  to  receive  such  returns,  duly  signed  and 
verified,  not  later  than  the  last  day  of  the  month,  except  in  cases  of  sickness 
or  absence,  as  provided  for  in  section  three  thousand  one  hundred  and 
seventy-six  of  the  Revised  Statutes.    [26  Stai,  L,  624.] 

This  is  from  the  Act  of  Oct.  1,  18W),  ch.  1244,  {  53,  26  Stat.  L.  624,  superseding 
R.  S.  sec.  3237,  noted  supra,  p.  1042. 
The  omitted  part  of  this  section,  indicated  by  asterisks,  has  expired. 
R.  S.  sec.  3176  mentioned  in  the  text  is  given  supra,  p.  1006. 
See  note  to  R.  S.  sec.  3232,  supra,  p.  1040. 


Sec.  62.  [Distillers  selling  product  not  liable  to  special  tax.]  That 
no  distiller  who  has  given  the  required  bond  and  who  sells  only  distilled 
spirits  of  his  own  production  at  the  place  of  manufacture,  or  at  the  place 
of  storage  in  bond,  in  the  original  packages  to  which  the  tax-paid  stamps 
are  aflftxed,  shall  be  required  to  pay  the  special  tax  of  a  wholesale  liquor 
dealer  on  account  of  such  sales:  Provided,  That  he  shall  be  required  to 
keep  the  book  prescribed  by  section  thirty-three  hundred  and  eighteen  of 
the  Revised  Statutes  of  the  United  States,  or  so  much  as  shall  show  the  date 
when  he  sent  out  any  spirits,  the  serial  numbers  of  the  packages  containing 
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same,  the  kind  and  quality  of  the  spirits  in  wine  gallons  and  taxable  gal- 
lons, the  serial  numbers  of  the  stamps  on  the  packages,  and  the  name  and 
residence  of  the  person  to  whom  sent ;  and  the  provisions  of  section  five  of 
an  Act  entitled  *'An  Act  to  amend  the  laws  relating  to  internal  revenue," 
approved  March  fifth  [first]  eighteen  hundred  and  seventy-nine,  as  to 
transcripts,  shall  apply  to  such  books.  Any  failure,  by  reason  of  refusal  or 
willful  neglect,  to  furnish  the  transcript  by  him  shall  subject  the  spirits 
owned  or  distilled  by  him  to  forfeiture.     [28  Stat.  L.  5€7.] 

ThiB  ia  from  the  Revenue  Act  of  Aug.  27,  18W,  ch.  349. 

The  reference  to  the  Act  of  "  March  fifth  "  was  evidently  intended  to  be  the  Act 
of  March  1,  1879,  ch.  125,  §  5,  which  amended  R.  S.  aec.  3318  and  ia  incorporated 
therein  aa  given  under  aubdiviaion  V  of  thia  title,  vol.  4. 


Seo.  3.  [Filled  cheese  —  special  taxes  on  manufacturers  of  and  dealers 
in  —  special  taxes — wholesale  dealers — retail  dealers.]  That  special 
taxes  are  imposed  as  follows : 

Manufacturers  of  filled  cheese  shall  pay  four  hundred  dollars  for  each 
and  every  factory  per  annum.  Every  person,  firm,  or  corporation  who 
manufactures  filled  cheese  for  sale  shall  be  deemed  a  manufacturer  of  filled 
cheese. 

Wholesale  dealers  in  filled  cheese  shall  pay  two  hundred  and  fifty  dollars 
per  annum.  Every  person,  firm,  or  corporation  who  sells  or  offers  for  sale 
filled  cheese  in  the  original  manufacturer's  packages  for  resale,  or  to  retail 
dealers  as  hereinafter  defined,  shall  be  deemed  a  wholesale  dealer  in  filled 
cheese. 

But  any  manufacturer  of  filled  cheese  who  has  given  the  required  bond 
and  paid  the  required  special  tax,  and  who  sells  only  filled  cheese  of  his  own 
production,  at  the  place  of  manufacture,  in  the  original  packages,  to  which 
the  tax-paid  stamps  are  affixed,  shall  not  be  required  to  pay  the  special  tax 
of  a  wholesale  dealer  in  filled  cheese  on  account  of  such  sales. 

Retail  dealers  in  filled  cheese  shall  pay  twelve  dollars  per  annum.  Every 
person  who  sells  filled  cheese  at  retail,  not  for  resale,  and  for  actual  con- 
sumption, shall  be  regarded  as  a^retail  dealer  in  filled  cheese,  and  sections 
thirty-two  hundred  and  thirty-two,  thirty-two  hundred  and  thirty-three, 
thirty-two  hundred  and  thirty-four,  thirty-two  hundred  and  thirty-five, 
thirty-two  hundred  and  thirty-six,  thirty-two  hundred  and  thirty-seven, 
thirty-two  hundred  and  thirty-eight,  thirty-two  hundred  and  thirty-nine, 
thirty-two  hundred  and  forty,  thirty-two  hundred  and  forty-one,  thirty-two 
hundred  and  forty-three  of  the  Revised  Statutes  of  the  United  States  are, 
so  far  as  applicable,  made  to  extend  to  and  include  and  apply  to  the  special 
taxes  imposed  by  this  section  and  to  the  persons,  firms,  or  corporations  upon 
whom  they  are  imposed : 

Provided,  That  all  special  taxes  under  this  Act  shall  become  due  on  the 
first  day  of  July  in  every  year,  or  on  commencing  any  manufacture,  trade, 
or  business  on  which  said  tax  is  imposed.  In  the  latter  case  the  tax  shall  be 
reckoned  proportionately  from  the  first  day  of  the  month  in  which  the 
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liability  to  the  special  tax  commences  to  the  first  day  of  July  followingr- 
[29  Stat  L.  253.] 

This  and  the  following  section  4  are  from  the  "  Filled  Cheese  "  Act  of  June  6,  1896, 
eh.  337.  See  the  notes  to  section  1  of  this  Act  given  in  subdivision  XI  of  this  title, 
vol.  4. 


4.  [Penalties  for  not  paying  tax.]  That  every  person,  firm,  or  cor- 
poration who  carries  on  the  business  of  a  manufacturer  of  filled  cheese  with- 
out having  paid  the  special  tax  therefor,  as  required  by  law,  shall,  besides 
being  liable  to  the  payment  of  the  tax,  be  fined  not  less  than  four  hundred 
dollars  and  not  more  than  three  thousand  dollars;  and  every  person,  firm, 
or  corporation  who  carries  on  the  business  of  a  wholesale  dealer  in  filled 
cheese  without  having  paid  the  special  tax  therefor,  as  required  by  law, 
shall,  besides  being  liable  to  the  payment  of  the  tax,  be  fined  not  less  than 
two  hundred  and  fifty  dollars  nor  more  than  one  thousand  dollars;  and 
every  person,  firm,  or  corporation  who  carries  on  the  business  of  a  retail 
dealer  in  filled  cheese  without  having  paid  the  special  tax  therefor,  as 
required  by  law,  shall,  besides  being  liable  for  the  payment  of  the  tax,  be 
fined  not  less  than  forty  nor  more  than  five  hundred  dollars  for  each  and 
every  offense.    [29  Siat  L.  254.] 

See  the  note  to  the  preceding  section  3  of  this  Act. 


Sec.  36.  [Mixed  flour  —  special  taxes  on  mAnof acturers  or  packers  of.] 

That  every  person,  firm,  or  corporation,  before  engaging  in  the  business  of 
making,  packing,  or  repacking  mixed  flour,  shall  pay  a  special  tax  at  the 
rate  of  twelve  dollars  per  annum,  the  same  to  be  paid  and  posted  in  accord- 
ance with  the  provisions  of  sections  thirty-two  hundred  and  forty-two  and 
thirty-two  hundred  and  thirty-nine  of  the  Revised  Statutes,  and  subject  to 
the  fines  and  penalties  therein  imposed  for  any  violation  thereof.  [30  Stat. 
L.  467.] 

This  was  from  the  War  Revenue  Act  of  June  13,  1898,  ch.  448.    See  the  notes  to 
section  35  of  this  Act,  given  in  subdivision  XII  of  this  title,  vol.  4. 


Sec.  4.  [Process  or  renovated  butter  —  special  tax  on  manufacturers 
of  or  dealers  in.]    *    *    *    That  special  taxes  are  imposed  as  follows : 

Manufacturers  of  process  or  renovated  butter  shall  pay  fifty  dollars  per 
year  and  manufacturers  of  adulterated  butter  shall  pay  six  hundred  dollars 
per  year.  Every  person  who  engages  in  the  production  of  process  or  reno- 
vated butter  or  adulterated  butter  as  a  business  shall  be  considered  to  be  a 
manufacturer  thereof. 

Wholesale  dealers  in  adulterated  butter  shall  pay  a  tax  of  four  hundred 
and  eighty  dollars  per  annum,  and  retail  dealers  in  adulterated  butter  shall 
pay  a  tax  of  forty-eight  dollars  per  annum.  Every  person  who  sells 
adulterated  butter  in  less  quantities  than  ten  pounds  at  one  time  shall  be 
regarded  as  a  retail  dealer  in  adulterated  butter. 
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Every  person  who  sells  adulterated  butter  shall  be  regarded  as  a  dealer  in 
adulterated  butter.  And  sections  thirty-two  hundred  and  thirty-two,  thirty- 
two  hundred  and  thirty-three,  thirty-two  hundred  and  thirty-four,  thirty- 
two  hundred  and  thirty-five,  thirty-two  hundred  and  thirty-six,  thirty-two 
hundred  and  thirty-seven,  thirty-two  hundred  and  thirty-eight,  thirty-two 
hundred  and  thirty-nine,  thirty-two  hundred  and  forty,  thirty-two  hundred 
and  forty-one,  and  thirty-two  hundred  and  forty-three  of  the  Revised  Stat- 
utes of  the  United  States  are,  so  far  as  applicable,  made  to  extend  to  and 
include  and  apply  to  the  special  taxes  imposed  by  this  section  and  to  the 
person  upon  whom  they  are  imposed.     [32  Siat.  L.  194.] 

This  and  the  following  paragraph  of  the  text  axe  a  part  of  the  Act  of  May  0,  1002, 
ch.  784, 1  4.  See  the  notes  to  the  nrst  paragraph  of  this  section  4/ given  in  vol.  4  under 
subdivision  X  of  this  title. 

[Penalties  for  not  paying  tax.]  That  every  person  who  carries  on  the 
business  of  a  manufacturer  of  process  or  renovated  butter  or  adulterated 
butter  without  having  paid  the  special  tax  therefor,  as  required  by  law, 
shall,  besides  being  liable  to  the  payment  of  the  tax,  be  fined  not  less  than 
one  thousand  and  not  more  than  five  thousand  dollars;  and  every  person 
who  carries  on  the  business  of  a  dealer  in  adulterated  butter  without  having 
paid  the  special  tax  therefor,  as  required  by  law,  shall,  besides  being  liable 
to  the  payment  of  the  tax,  be  fined  not  less  than  fifty  nor  more  than  five 
hundred  dollars  for  each  oflfense.    *    ^    ^    [32  Stat.  L.  195.] 

See  the  note  to  the  preceding  paragraph  of  this  section. 


Sec.  3.  [Special  taxes.]  That  on  and  after  November  first,  nineteen 
hundred  and  fourteen,  special  taxes  shall  be,  and  hereby  are,  imposed 
annually  as  follows,  that  is  to  say : 

This  section  3  and  the  following  section  4  are  a  part  of  the  War  Revenue  Act  of 
Oct.  22,  1914,  ch.  331.  See  the  notes  to  section  1  of  this  Act  given  under  subdivision  VI 
of  this  title,  vol.  4. 

By  a  Bes.  of  Dec  17,  1015,  given  under  subdivision  XX  of  this  title,  vol.  4,  the 
provisions  of  this  Act  were  continued  in  fuU  force  and  effect  until  aad  including 
Dec.  31,  1916. 

By  an  Act  of  Sept.  8,  1916,  {  410,  said  Act  of  Oct.  22,  1914,  ch.  331,  and  Bee.  of 
Dec.  17,  1915,  were  repealed.  The  repealing  clause  excepted  sections  3  and  4  of  the  Act 
of  Oct.  22,  1914,  ch.  331,  here  given  and  provided  that  they  should  remain  in  force  until 
Jan.  1,  1917.  See  Pamph.  Supp.  No.  8,  p.  115,  Fed.  Stat.  Ann.;  1918  Supp.  Fed.  Stat. 
Ann. 

First.  [Bankers.]  Bankers  shall  pay  $1  for  each  $1,000  of  capital  used 
or  employed,  and  in  estimating  capital  surplus  and  undivided  profits  shall 
be  included.  The  amount  of  such  annual  tax  shall  in  all  cases  be  computed 
on  the  basis  of  the  capital,  surplus,  and  undivided  profits  for  the  preceding 
fiscal  year.  Every  person,  firm,  or  company,  and  every  incorporated  or 
other  bank,  having  a  place  of  business  where  credits  are  opened  by  the 
deposit  or  collection  of  money  or  currency,  subject  to  be  paid  or  remitted 
upon  draft,  check,  or  order,  or  where  money  is  advanced  or  loaned  on 
stocks,  bonds,  bullion,  bills  of  exchange,  or  promissory  notes,  or  where 
stocks,  bonds,  bullion,  bills  of  exchange,  or  promissory  notes  are  received 
for  discount  or  sale,  shall  be  a  banker  under  this  Act :   Provided,  That  any 
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postal  sayings  bank,  or  savings  bank  having  no  capital  stock,  and  whose 
business  is  confined  to  receiving  deposits  and  loaning  or  investing  the  same 
for  the  benefit  of  its  depositors,  and  which  does  no  other  business  of  bank- 
ing, shall  not  be  subject  to  this  tax. 

Second.  [Brokers.]  Brokers  shall  pay  $30.  Every  person,  firm,  or  com- 
pany, whose  business  it  is  to  negotiate  purchases  or  sales  of  stocks,  bonds', 
exchange,  bullion,  coined  money,  bank  notes,  promissory  notes,  or  other 
securities,  for  themselves  or  others,  shall  be  regarded  as  a  broker :  Provided, 
That  any  person  having  paid  the  special  tax  as  a  banker  shall  not  be 
required  to  pay  the  special  tax  as  a  broker. 

Third.  [Pawnbrokers.]  Pawnbrokers  shall  pay  $50.  Every  person, 
firm,  or  company 'whose  business  or  occupation  it  is  to  take  or  receive,  by 
way  of  pledge,  pawn,  or  exchange,  any  goods,  wares,  or  merchandise,  or 
any  kind  of  personal  property  whatever,  as  security  for  the  repayment  of 
money  loaned  thereon,  shall  be  deemed  a  pawnbroker. 

Fourth.  [Commercial  brokers.]  Commercial  brokers  shall  pay  $20. 
Every  i>erson,  firm,  or  company  whose  business  it  is  as  a  broker  to  negotiate 
sales  or  purchases  of  goods,  wares,  produce,  or  merchandise,  or  to  negotiate 
freights  and  other  business  for  the  owners  of  vessels,  or  for  the  shippers 
or  consignors  or  consignees  of  freight  carried  by  vessels,  shall  be  regarded 
as  a  cgmmercial  broker  under  this  Act. 

Fifth.  [Custom-house  brokers.]  Custom-house  brokers  shall  pay  $10. 
Every  person,  firm,  or  company  whose  occupation  it  is,  as  the  agent  of 
others,  to  arrange  entries  and  other  custom-house  papers,  or  transact  busi- 
ness at  any  port  of  entry  relating  to  the  importation  or  exportation  of 
goods,  wares,  or  merchandise,  shall  be  regarded  as  a  custom-house  broker. 

Sixth.  [Proprietors  of  theatres,  etc.]  Proprietors  of  theatres,  museums, 
and  concert  halls,  where  a  charge  for  admission  is  made,  having  a  seating 
capacity  of  not  more  than  two  hundred  and  fifty,  shall  pay  $25 ;  having  a 
seating  capacity  of  more  than  two  hundred  and  fifty  and  not  exceeding  five 
hundred,  shall  pay  $50 ;  having  a  seating  capacity  exceeding  five  hundred 
and  not  exceeding  eight  hundred,  shall  pay  $75 ;  having  a  seating  capacity 
of  more  than  eight  hundred,  shall  pay  $100.  Every  edifice  used  for  the 
purpose  of  dramatic  or  operatic  or  other  representations,  plays,  or  perform- 
ances, for  admission  to  which  entrance  money  is  received,  not  including 
halls  or  armories  rented  or  used  occasionally  for  concerts  or  theatrical  repre- 
sentations, shall  be  regarded  as  a  theatre :  Provided,  That  whenever  any 
such  edifice  is  under  lease  at  the  passage  of  this  Act,  the  tax  shall  be  paid 
by  the  lessee,  unless  otherwise  stipulated  between  the  parties  to  said  lease. 

Seventh.  [Proprietors  of  circuses.]  The  proprietor  or  proprietors  of 
circuses  shall  pay  $100.  Every  building,  space,  tent,  or  area  where  feats  of 
horsemanship  or  acrobatic  sports  or  theatrical  performances  not  otherwiiie 
provided  for  in  this  Act  are  exhibited  shall  be  regarded  as  a  circus :  Pro- 
vided, That  no  special  tax  paid  in  one  State,  Territory,  or  the  District  of 
Columbia  shall  exempt  exhibitions  from  the  tax  in  another  State,  Territory, 
or  the  District  of  Columbia,  and  but  one  special  tax  shall  be  imposed  for 
exhibitions  within  any  one  State,  Territory,  or  District. 

Eighth.  [Proprietors  of  shows,  etc.]  Proprietors  or  agents  of  all  other 
public  exhibitions  or  shows  for  money  not  enumerated  in  this  section  shall 
pay  $10:  Provided,  That  a  special  tax  paid  in  one  State,  Territory,  or  the 
District  of  Columbia  shall  not  exempt  exhibitions  from  the  tax  in  another 
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State,  Territory,  or  the  District  of  Columbia,  and  but  one  special  tax  shall 
be  required  for  exhibitions  within  any  one  State,  Territory,  or  the  District 
of  Columbia:  Provided  further,  That  this  paragraph  shall  not  apply  to 
Chautauquas,  lecture  lyceums,  agricultural  or  industrial  fairs,  or  exhibi- 
tions held  under  the  auspices  of  religious  or  charitable  associations. 

Ninth.  [Proprietors  of  bowling  alleys  and  billiard  rooms.]  Propri- 
etors of  bowling  alleys  and  billiard  rooms  shall  pay  $5  for  each  alley  or 
table.  -  Every  building  or  place  where  bowls  are  thrown  or  where  games  of 
billiards  or  pool  are  played,  and  that  are  open  to  the  public  with  or  without 
price,  shall  be  regarded  as  a  bowling  alley  or  a  billiard  room,  respectively. 

Tenth.  [Commission  merchants.]  Commission  merchants  shall  pay  $20. 
Every  person,  firm,  or  company  whose  business  or  occupation  it  is  to 
receive  into  his  or  its  possession  any  goods,  wares,  or  merchandise  to  sell 
the  same  on  commission  shall  be  regarded  as  a  commission  merchant :  Pro- 
vided, That  any  person  having  paid  the  special  tax  as  a  commercial  broker 
shall  not  be  required  to  pay  the  special  tax  as  a  commission  merchant :  Pro- 
vided  further.  That  this  provision  shall  not  apply  to  commission  houses  run 
upon  a  cooperative  plan.    [38  Stat,  L.  750.] 

Sec.  4.  [Tobacco  dealers  and  manufacturers.]  That  on  and  after 
November  first,  nineteen  hundred  and  fourteen,  special  taxes  on  tobacco 
dealers  and  manufacturers  shall  be  and  hereby  are  imposed  annually  as  fol- 
lows, the  amount  of  such  annual  taxes  to  be  computed  in  all  cases  on  the 
basis  of  the  annual  sales  for  the  preceding  fiscal  year : 

Dealers  in  leaf  tobacco  whose  annual  sales  or  transfers  do  not  exceed  fifty 
thousand  pounds  shall  each  pay  $6.  Dealers  in  leaf  tobacco  whose  annual 
sales  or  transfers  exceed  fifty  thousand  and  do  not  exceed  one  hundred 
thousand  pounds  shall  pay  $12,  and  if  their  annual  sales  or  transfers  exceed 
one  hundred  thousand  pounds  shall  pay  $24:  Provided,  That  dealers  in 
leaf  tobacco  whose  annual  sales  or  transfers  do  not  exceed  one  thousand 
pounds  shall  be  exempt  from  the  tax  herein  imposed  on  dealers  in  leaf 
tobacco. 

Dealers  in  tobacco,  not  specially  provided  for  in  this  section,  whose  annual 
receipts  from  the  sale  of  tobacco  exceed  $200,  shall  each  pay  $4.80  for  each 
store,  shop,  or  other  place  in  which  tobacco  in  any  form  is  sold. 

Every  person  whose  business  it  is  to  sell,  or  offer  for  sale,  manufactured 
tobacco,  snuff,  cigars,  or  cigarettes  shall  be  regarded  as  a  dealer  in  tobacco : 
Provided,  That  no  manufacturer  of  tobacco,  snuff,  cigars,  or  cigarettes  shall 
be  required  to  pay  a  special  tax  as  a  dealer  in  manufactured  tobacco,  snuff, 
cigars,  or  cigarettes  for  selling  his  own  products  at  the  place  of  manufacture. 
,  Manufacturers  of  tobacco  whose  annual  sales  do  not  exceed  one  hundred 
thousand  pounds  shall  each  pay  $6. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  one  hundred  thou- 
sand and  do  not  exceed  two  hundred  thousand  pounds  shall  each  pay  $12. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  two  hundred  thou- 
sand and  do  not  exceed  four  hundred  thousand  pounds  shall  each  pay  $24. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  four  hundred  thou- 
sand and  do  not  exceed  one  million  pounds  shall  each  pay  $60. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  one  million  and  do 
not  exceed  five  million  pounds  shall  each  pay  $300. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  five  million  and  do 
not  exceed  ten  million  pounds  shall  each  pay  $600. 
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.    Mannfacturers  of  tobacco  whose  annual  sales  exceed  ten  million  and  do 
not  exceed  twenty  million  pounds  shall  each  pay  $1,200. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  twenty  million 
pounds  shall  each  pay  $2,496. 

Manufacturers  of  cigars  whose  annual  sales  do  not  exceed  one  hundred 
thousand  cigars  shall  each  pay  $3. 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  hundred  thousand 
and  do  not  exceed  two  hundred  thousand  cigars  shall  each  pay  $6. 

Manufacturers  of  cigars  whose  annual  sales  exceed  two  hundred  thousand 
and  do  not  exceed  four  hundred  thousand  cigars  shall  each  pay  $12. 

Manufacturers  of  cigars  whose  annual  sales  exceed  four  hundred  thou- 
sand and  do  not  exceed  one  million  cigars  shall  each  pay  $30. 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  million  and  do 
not  exceed  five  million  cigars  shalleach  pay  $150. 

Manufacturers  of  cigars  whose  fmnual  sales  exceed  five  million  and  do 
not  exceed  twenty  million  cigars  shall  each  pay  $600. 

Manufacturers  of  cigars  whose  annual  sales  exceed  twenty  million  and  do 
not  exceed  forty  million  cigars  shall  each  pay  $1,200. 

Manufacturers  of  cigars  whose  annual  sales  exceed  forty  million  cigars 
shall  each  pay  $2,496. 

Manufacturers  of  cigarettes  whose  annual  sales  do  not  exceed  one  million 
cigarettes  shall  each  pay  $12. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  one  million  and  do 
not  exceed  two  million  cigarettes  shall  each  pay  $24. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  two  million  and 
do  not  exceed  five  million  cigarettes  shall  each  pay  $60. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  five  million  and  do 
not  exceed  ten  million  cigarettes  shall  each  pay  $120. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  ten  million  and  do 
not  exceed  fifty  million  cigarettes  shall  each  pay  $600. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  fifty  million  and 
do  not  exceed  one  hundred  million  cigarettes  shall  each  pay  $1,200. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  one  hundred 
million  cigarettes  shall  each  pay  $2,496. 

In  arriving  at  the  amount  of  license  tax  to  be  paid  hereunder,  and  in  the 
levy  and  collection  of  such  tax,  each  person,  firm,  or  corporation  engaged  in 
the  manufacture  of  cigars,  cigarettes  (including  little  cigars),  or  tobacco 
shall  be  considered  and  deemed  a  single  manufacturer. 

And  every  person  who  carries  on  any  business  or  occupation  for  which 
special  taxes  are  imposed  by  this  Act,  without  having  paid  the  special  tax 
herein  provided,  shall,  besides  being  liable  to  the  payment  of  such  special 
tax,  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
pay  a  fine  of  not  more  than  $500,  or  be  imprisoned  not  more  than  six 
months,  or  both,  at  the  discretion  of  the  court :  Provided,  That  the  special 
taxes  imposed  by  this  Act  and  payable  during  the  special  tax  year  ending 
June  thirtieth,  nineteen  hundred  and  sixteen,  shall  be  collected  and  paid 
proportionately  for  the  period  during  which  such  taxes  shall  remain  in 
force  during  said  year.    [38  Stat.  L.  752,] 

See  the  note  to  the  first  paragraph  of  the  preceding  see.  3  of  thia  Act,  mtftra,  p.  1067. 

[Internal  Revenue  is  concluded  in  vol.  4.] 
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are  made  accordingly. 
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Disposition  of,  22 
Exacting  excessive,  33,  35 
Excess  above  $1,000,  38 
Excess  above  $2,500,  38 
For  official  services,  34 
Invoice  fees,  23 
Notarial  services,  22 
Omission  to  collect,  penalty,  36 
Rates  to  be  posted,  37 
Beceipts  for,  36 
Registering  receipts,  37 
Return  of,  36,  42 


DIPLOMATIC   AND   CONSULAR   OFFI- 
CERS—Conf  (2 
Consular  officers  —  Confd 
IS'eea  — Cont'd 

Services    to   American   vessels 

and  seamen,  42 
Verification  of  account,  37 
Verifying  invoices,  33 
Inspectors  of  consulates,  21 
Japan,  interpreter  to  consulate,  40 
Lists  of  returns  of  seamen,  vessels, 

etc.,  30 
Neglect  of  duty,  etc.,  39 
Notice  of  death  of  citizen,  31 
Notarial  acts,  fees,  22 
Not  to  hold  office  at  different  con- 
sulates, 23 
Prices  current,  32 
Profit  from  discharged  seamen,  34 
Protests,  30 
Removal  of  clerks,  29 
Reorganization  of  consular  service, 

19 
Retention  of  vessel's  papers,  34 
Salaries : 

Alien  consulate  officers,  43 
Bangkok,  interpreter,  24 
Consular  clerks,  44 
Consuls-general  at  large,  21 
Consuls-general,  consuls,  19,  45 
Vice-consuls  acting  as  consuls, 

41 
When    performing    diplomatic 
functions,  40 
Statements  as  to  exports,  rates  of 

wages,  etc.,  41 
Temporary  service  of  consuls,  21 
Tonnage  fees  in  Canada,  35 
Transacting  business,  28 
Trinidad  de  Cuba,  consul,  24 
Unstamped  documents,  validity,  23 
Vice  and  deputy  officers,  21 
Vice-consul   at   Shanghai,   judicial 

authoritv,  44 
Vice-consul-general,  office  abolished, 
45. 
Consular  Reorganization  Act,  19 
Consular  Reorganization  Act  of  1915, 

54 
Diplomatic  officers: 

Argentina,  ambassador  to,  18 
Buildings  at  Peking,  16 
Chile,  ambassador  to,  18 
Citizenship  of  clerks  at  embassies 

and  legations,  18 
Creation  of  new   ambassadorships^ 

17 
Definition  of  designations,  9 
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DIPLOMATIC   AND   CONSULAR   OFFI- 
CERS—Cont'd  ,.    .     ■ 
Diplomatic  officers  —  Con t  d  . 

Envoys  extraordinary  and  ministers 
plenipotentiary,  10         .       -       ,  e 
Fees  at  legations,  accounting  for,  10 
Guatemala,  minister  to,  13 
Hayti,  representative  to,  14 
Honduras,  minister  to,  13 
Japan,  interpreter  of  legation,  1^ 
Liberia,  representative  to,  14 
Nicaragua,  minister  to,  13 
Official  costumes,  16 
Paraguay,  minister  to,  1" 
Salaries:  , 

Agent    and    consul-general    at 

Cairo,  12,  16 
Ambassadors,  10 
Charge  d'affaires,  14 
Interpreter      of     legation     to 

Japan,  13 
Interpreter     of     legation      to 

Turkey,  13  ^         ,^ 

Person  filling  two  offices,  15 
Second  secretary  of  legations, 

11 
Secretaries,  14,  18 
Secretary  of  legation  and  mes- 
senger at  Paris,  16 
Secretary  of  legation  to  Tur- 
key, 12 
Salvador,  minister  to,  13 
Secretaries,  see  supra,  Salaries 
Secretary  or  vice-consul  temporarily 

occupying  higher  office,  14 
Spain,  ambassador  to,  17 
Teheran,  charge  d'affaires,  consul- 
general,  16  .'TO 

Turkey,  interpreter  of  legation,  16 
Uniforms,  16 
Uruguay,  minister  to,  17 
Foreign  relations: 

Aid  of  local  authorities,  64 
Assaulting  public  minister,  55 
Associates  in  civil  cases,  66 
Associates  in  criminal  trial,  65 
Compromise  in  civil  cases,  64 
Compromise  of  criminal  cases,  64 
Consul,  defined,  73 
Court-house  and  jail  in  Jeddo,  71 
Decisions  of  consul  sitting  alone  in 

criminal  cases,  65 
Disputes  between  seamen: 
Arrest,  68 

Commitment  and  discharge,  59 
Powers  of  foreign  consuls,  57 
Evidence  in  consular  courts,  63 
Expenses    of    prisons    in    foreign 

countries,  70 
Fees,  judicial  services,  69 
Judicial   duties,   when   devolve   on 

Secretary  of  State,  72 
Jurisdiction:  ^ 

Appellate  jurisdiction  of  min- 
isters, 63 
Arrest,  trial  and  sentence  for 

criminal,  62 
Civil  cases,  61 
Courts  of  Egypt,  73 
Courts  of  Ottoman  government, 
73 


DIPLOMATIC   AND   CONSULAR    OFFI- 
CERS —  Cont'd 
Foreign  relations  —  tonta 
Jurisdiction  —  Cont  a 
Crimes,  60 

Decisions  of  consuls,  oo 
Generally,  60  ,       \      ^ 

How    exercised    and    enforced, 

Al 

In  uncivilized  countries,  62 
Ministers,  66-67 
Oflfenses   against  -foreign    go\- 
ernment,  63 
Keeping  and  feeding  prisoners   m 

China,  Korea  and  Siam,  74 
Marshal's  bond,  68 
Marshals  of  consular  courts,  07 
Minister,  defined,  73        ,  ^.     ^    .  , 
Ministers  to  make  regulations  for 
consular  courts,  68         ,,.^79 
Morocco^  provisions  extended  to,  7^ 
Muscat,  provisions  extended  to,  IJ 
Navigator    Islands,   provisions    ex- 
tended to,  72  .        ^     ,   ,  .      -T 
Persia,  provisions  extended  to,  / 1 
Power  to  solemnize  marriage,  5» 
Process: 

Against  marshal,  »»    ^    ,      ^^ 
Against  ministers  and   domes- 
tics, 56 
Execution  and  return,  67 
Penalty  for  issuing  out  or  ex- 
ecuting, 67  ,    -» 
When  may  be  issued,  57 
Production  of  original  bond,  68 
Provisions  of  title  extended,  73 
Public  access  to  list  of   names  of 

ministers'  servants,  57 
Punishment : 

Contempts,  65 
Execution  of  criminals,  65 
Fine  or  imprisonment,  64 
Murder,     insurrection     or    re- 
bellion, 65 
Regulations : 

Publication,  69 

.  Transmission    to   secretary    01 

state,  69  ,         _      ^    , 

Responsibility    of    diplomatic    and 

consular  officers,  67       ^     T«rkpv 

Right  to  hold  property  in  Turkey, 

Suits  on  marshal's  bond,  68 
Tripoli,  provisions  extended  to,  /^ 
Tunis,  provisions  extended  to,  /» 
Turkev,  provisions  extended  xo,  1 
\MolaUng^afe.conduct  of  minister, 
55 
ttions 'common  to  diplomatic  and 
consular  officers; 
Absence  from  post,  46 
Absence,  salary,  47  _ 

Absence  without  leave,  5» 
Accepting  presents,  62 
Allowance     to     widow     o^^^^®^^'^ 

deceased  in  foreign  country,  «« 
Buildings  for  diplomat^  and  con 

sular  establishments,  53 
Compevsation  to  citizens  o^^J.;*'  ^ 
Correspondence  on  public  affairs,  o- 
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DIPLOMATIC   AKD   CONSXaAR   OFFI- 
CERS —  Cont'd 
Provisions  common  to  diplomatic  and 
consular  officers  —  Cont'cl 

Correspondence  prohibited,  51 

Depositions,  40 

Estimates  for  rents  and  expenses,  53 

Estimates  of  annual  expenaitures,  53 

Expenses  of  legations,  consulates, 
etc.,  40 

Expenses  of  officer  detailed  for 
special  duty,  54 

Extra  compensation  prohibited,  47 

Fees  (see  supra.  Consular  officers) : 
Accounting  for,  40 
Regulation,  48 
To  be  collected  in  coin,  40 

Forging  certificate  of  oath,  20 

Perjury,  40 

Promotions,  54 

Recommendations  for  promotions, 
54 

Recommending  persons  for  employ- 
ment, 52 

Regulation  of  appointment,  54 

Regulations,  51 

Secretaries  and  consuls,  assignment 
for  duty  of  department  and 
state,  54 

Term  during  which  salary  is  pay- 
able, 45 

Time  of  transit  between  posts,  52 

Transacting  private  business,  55 

DISCRIMINATING  LAWS  AND  DUTIES: 

Countervailing  duty  on  imports  receiv- 
ing export  bounty,  81 

Denial  of  rights  to  United  States  fishing 
vessels,  78 

Discriminating  against  United  States 
products,  7j0 

Merchandise  imported  in  foreign  vessels, 
75,82 

Passage  of  vessels  through  St.  Mary's 
Falls  canal,  tolls,  80 

Suspension  by  President,  76,  77 

Suspension  of  commercial  privileges  to 
foreign  vessels,  77 

Vessels  of  Prussia,  77 

Vessels  of  Spain,  77 

EDUCATION: 

Agricultural  and  mechanical  colleges: 
Annual  appropriations,  103,  107 
Annual   ascertainment  of  amounts 

due  states,  106 
Annual  report,  106,  107 
Apportionment  of  lands,  00 
Conditions  of  land  grants,  101 
Co-operative  extension  work: 
Course  of  instruction,  108 
Inaugurated,  108 
Loss     or     misapplication     of 

moneys,  100 
Payment  of  appropriations,  100 
Reports,  100,  110 
States    entitled    to    share    in 
appropriations,  110 


EDUCATION  — Cront'<f 
Agricultural  and  mechanical  colleges  — 
Conrd 
Courses  for  teachers,  107 
Diminution    of    fund   to    be   made 

up,  106 
Endowment  fund^  100 
Expenses  of  management,  00 
Extension  Works  Act,  108 
Investment  of  proceeds,  100 
Land  officers,  fees,  102 
Land  scrip,  location,  102 
Method  of  payment  of  appropria- 
tions, 107 
Morrill  Act,  00 
Nelson  Amendment,  107 
Payments  to  states  or  territories, 

105 
Public  lands,  donation,  00 
Reports  by  governors  of  states,  10^ 
Secretary  of  Interior,  duties,  106 
Use    of   appropriations   for   build- 
ings, 106 
Alcoholic  drinks   and   narcotics,   study 

of,  113 
Education  of  blind? 

Annual  report  of  trustee  of  Ameri- 
can printing  house  for  blind,  116 
Fund  to  be  held  in  trust,  114 
Payment    to     American     printing 

house  for  blind,  115 
Permanent  fund  established,  114 
Trust  fund,  116 
Extension  Works  Act,  108 
Government  literary  and  scientific  col- 
lections: 
Availability  to  students,  112 
Distribution     of     duplicate     speci- 
mens, 111 
Howard  University: 

Report  on  condition,  receipts  and 

disbursements,  116 
Use  of  appropriation  for  theologi- 
cal department  forbidden,  117 
Marine  biological  station: 
Admission,  111 
Authorized,  110 
Donation  of  land  for.  111 
Military    instruction    in    schools    and 
colleges: 
Compensation    of    officer    detailed, 

04,  05 
Detail  of  retired  army  officers  as 

instructors,  03,  04 
Detail  of  retired  army  officers  as 

professors,  00,  01,  03 
Number  of  officers  detailed,  01,  02 
Officers  and  arms  for  colleges,  80 
Ordinance,  issue  of,  03,  04,  05 
Rank  of  officers  detailed,  05 
Supplies     for     use     of     students, 
05 
Morrill  Act,  00 

Nautical    instruction    In    schools    and 
colleges : 
Appropriation,  08 

Detail  and  recall  of  officers,  08 
Ikigineers     detailed     as     pro- 
fessors, 96 
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EDUCATION  — ConM 
Nautical    instruction    in    schools    and  • 
colleges  —  Cont'd 
Appropriation  —  Confd 

Naval  equipment,  use  of,  96 
Retired    officers    of    navy    or 
marine  corps  as  teachers,  96 
Sentence  to  school  as  punish-  | 

ment  for  crime,  98 
Vessels,  97  I 

Nelson  Amendment,  107 
Office  of  education: 
*  Bulletins,  89 
Commissioner,  88 
Established,  88 
Rooms  for  office,  88 
Study  of  alcoholic  drinks  and  narcotics, 
113 

ELECTIONS: 

Campaign  Expenses  Publicity  Act,  120 
,    Interference  with  freedom  of  elections, 

118 
.    .L^:al  ^penses,  contest  of  elections,  128 
Offenses,  punishment,  126 
Political  committees,  defined,  120 
Publicity  of  Political  Contributions  Act, 

120 
Race,  color  or  previous  condition,  118      I 
Senator,  election  by  people,  126 

ESTIMATES,   APPROPRIATIONS,  AND  ] 
REPORTS: 

Appropriations: 

Application  of  moneys  appropriated. 

Claims     under     exhausted     appro- 
priations, 152 
Contingent  funds,  etc.,  153 
Disposal  of  balances,  151 
Expenditures  beyond  appropriations 

forbidden,  138 
Expenditure  of  balances,  150 
Expenses   of   commissions   and   in- 
quiries, 140 
Footing  of  paragraphs,  153 
For  automobiles  and  carriages,  155 
For  private  telephone  service,  164 
Lump-sum  appropriations,  154 
Payment  of  salary  from  lump-sum 

appropriations,  154 
Permanent     indefinite     appropria- 
tions, 141 
Proceeds   of  sale  of  old   material, 

151 
Reapjpropriation      of      unexpended 

balance,  155 
Restricted  to  fiscal  year,  154 
Restrictions    on     contingent,     etc., 

appropriations,  140 
Restrictions  on  purchase  from  con- 
tingent funds,  141 
Restrictions  on  purchase  of  books, 

etc.,  163 
To  be  specifically  made,  153 
Unexpended   appropriations    to   be 
recovered  into  treasury,  152 
Estimates : 

Amount  of  outstanding  appropria- 
tions to  be  designated,  132 


ESTIMATES,  APPROPRIATIONS,  AND 
REPORTS  — Confd 
Estimates  —  Cont'd 

Classification,  indexing,  etc.,  133 

Designation  of  official  to  supervise 
appropriation,  137 

Extensions  of  heads  of  departments, 
132 

Extracts  to  be  included  in  book  of 
estimates,  133 

Following  preceding  year's  appro- 
priation, 134 

For  appropriations  for  public 
works,  132 

For  lump-sum  appropriations,  136 

For  printing  and  binding,  131 

For  salaries,  132 

Manner  of  communicating  by  heads 
of  departments^  131 

Rearrangement,  135 

Statement  of  prior  appropriations, 
133 

Statement  of  proceeds  of  old 
material,  133,  135 

Submission  to  Congress  through 
Secretary  of  Treasury,  133 

Time  for  submitting,  134 

To   be   included   in   book   of   esti- 
mates, 134 
Reports: 

Annual  reports  by  heads  of  depart- 
ments, 156 

Exchange  of  labor  saving  devices, 
157 

Of  contingent  expenses,  156 

Of  number  and  salaries  of  em- 
ployees below  standard  of  effi- 
ciency, 167 

Statement  of  condition  of  business, 
157 

Time  of  making  annual  reports,  156 

To  be  furnish^  to  printer,  156 

EVIDENCE: 

Auditor    for    Post    Office    Department, 

statement  of  accounts,  204 
Authentication  of  legislative  acts  and 
proof  of  judicial  proceedings  in  states, 
212 
Books    and    writings,    production    and 

actions  at  law,  160 
Books,    invoices    and    papers    in    suits 

under  revenue  laws,  224 
Books  of  treasury,  indictment  for  em- 
bezzlement, 203 
Books  of  treasury  in  suits  against  de- 
linquents, transcripts,  199 
Comptroller    of    the    currency,    instru- 
ments and  papers  of,  199 
Department  records  and  papers,  copies 

of,  197 
Depositions: 

Admissibility  of  depositions  in  per- 

petuam,  192 
De  bene  esse,  172-184 
Following  state  usage,  225 
In  District  of  Columbia,  195,  196 
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EVIDENCE  — Conf'ef 

Depositions  —  Cont'd 
In  perpetuam,  189 
Letters      rogatory     from     United 

States  courts,  196 
Transmission    to.  court   of   deposi- 
tions de  bene  esse,  185 
Under  dedimus  potestatem,  189,  193 
Ezemplications  without  names   of  offi- 
cers signing  and  countersigning,  222 
Foreign  records  relating  to  land  titles, 

221 
General  land  office,  copies  of  records,  205 
Handwriting,  227 
Land  records,  to  be  certified,  222 
Land  titles,   copies  of   foreign   records 

relating  to,  221 
Mod«  of  proof  in  common  law  actions, 

168 
Mode  of  proof  in  equity  and  admiralty 

causes,  171 
Kational    banks,    organization    certifi- 
cates, 199 
Office  of  Solicitor  of  Treasury,  copies  of 

records,  199 
l^ost  Office  Department,  copies  of  state- 
ments of  demands,  205 
Post  office  records,  copies,  204 
Power  to  order  production  of  books  and 

writings  in  actions  at  law,  160 
Proof  of  records,  etc,  kept  in  office  not 

pertaining  to  courts,  220 
Records  in  former  District  of  California, 

225 
Keturns-office,  copies  of  returns,  204 
Subpoena  duces  tecum  under  dedimus 

potestatem,  194 
Taking  testimony  to  be  used  in  foreign 

countries,  222 
Testimony  of  witness  before  Congress, 
admissibility  in  criminal  prosecutions, 
166 
Treasury    Department,    certification   of 

transcripts  and  copies,  227 
Witnesses : 

Contempt,  punishment,  223 
Crimination,  223 
Fees  and  mileage,  224 
Under  dedimus  potestatem,  195 
Who  may  be,  225 

EXECUTION: 

Against  officers  of  revenue,  232 

Appraisal  of  goods  taken  on  fieri  facias, 
239 

Common  law  Causes,  229 

Death  of  marshal  after  levy  or  sale,  239 

Discharge  by  President,  241 

Discharge  from  arrest  or  imprisonment, 
237 

Discharge  of  poor  debtor  by  Secretary 
of  Treasury,  240 

Imprisonment  for  debt,  234 

Judgment  debtor  entitled  to  continu- 
ance, 231 

Personalty,  how  sold  under  order  or 
decree  of  court,  243 

Privileges  of  jail  limits,  238         ' 

Purchase  on  execution,  239 


EXECUTION  — Conf'rf 

Real  estate,  how  sold  under  order  or 

decree  of  court,  241 
Real  estate,  publication  of  sale,  243 
Stayed  on  conditions,  231 
To  nm  in  every  State  and  Territory, 

230 

EXECUTIVE  DEPARTMENTS: 

Annual  reports  of  rented  buildings,  260 
Annual   reports  of   traveling  expenses, 

263 
Attorneys  or  counsel,  258 
Chief  clerks,  duties,  253 
Closing   departments    for   deceased   ex- 
officials,  260 
Departmental  regulations,  250 
Department  defined,  249 
Department  of  Commerce,  245 
Department  of  Justice,  245 
Department  of  Labor,  245 
Department  of  State,  245 
Department  of  the  Interior,  245 
Department  of  the  Navy,. 245 
Department  of  the  Treasury,  245 
Department  of  War,  245 
Details    of    employees   to    departments 
from   outside  District   of    Columbia, 
262 
Details  of  employees  to  office  of  Presi- 
dent, 263 
Discretionary    authority    of    Presidei^, 

256 
Enumeration,  245 
Expenditures  for  newspapers,  259 
Extra  compensation,  257 
Heads  of  departments,  salaries,  249 
Hours  of  business,  253 
Monthly  and  quarterly  reports,  261 
Post  Office  Department,  245 
Recording  clocks  forbidden,  261 
Rented  buildings,  annual  reports  of,  260 
Reports,  monthly  and  quarterly,  261 
Restriction  on  temporary  appointments, 

257 
Salaries  of  heads  of  departments,  249 
Subscriptions  to  periodicals,  263 
Temporary  appointments,  limited,  257 
Transfer  of  employees  from  department 
to  another,  length  of  service  required, 
262 
Useless  papers,  disposition,  260,  261 
Vacancies,  how  filled,  255,  256 

EXTRADITION: 

Evidence  on  hearing,  281,  313 

Fees,  costs,  etc.,  how  paid,  313,  315 

Fugitives  from  justice  of  foreign  coun- 
try, 265 

Fugitives  from  justice  of  state  or  terri- 
tory, 285 

Hearing,  312 

Limitation  of  provisions  relating  to 
extradition,  283 

Opposing  agent,  penalty,  284,  311 

Powers  of  agent  receiving  offenders  de- 
livered by  foreign  government,  284 

Protection  of  accused,  283 

Public  hearing,  312 
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EXTRADITION  -^  Cont'd 
Resisting  agent,  penalty,  284,  311 
Subpoena  of  witnesses,  312 
Surrender  of  fugitive,  282 
Time  allowed  for  extradition,  283 
Witnesseg,  fees,  costs,  etc.,  313. 

FALSS   STAMPING: 

Article  of  merchandise,  defined,  320 
Exemption   of   original   packages   from 

state  laws,  320 
Gold  articles,  deviation  allowed,  317 
Hallmark  Act,  317 
Interstate     transportation     of     falsely 

stamped  gold  or  silver  articles,  317 
Jewelers'  Liability  Act,  317 
Offenses,  punishment,  320 
Plated  goods,  description,  319 
Seizure,     forfeiture,     etc.,     of     falsely 

stamped  goods,  317 
Silver  articles,  deviation  allowed,  318 
Stamping  "United    States   Assay"  on 

gold,  etc.,  penalty,  316 
State     laws,     exemption     of     original 

packaee  from,  320 
U«e  of  "sterling"  or  "coin  "  on  plated 

goods,  319 

FINES,    PENALTIES    AND    FORFEIT- 
URES: 

,  Bailing  of  property  in  vacation,  327 
Bailing  of  property  seized,  325 
Burden  of  proof  in  seizure  cases,  322 
Customs  revenue  laws,  payment  to  in- 
formers, 339 
Discharge  of  indigent  convicts,  338 
Judgments  for  fines,  collection,  327 
Limitations  of  suits  or  prosecutions,  330 
Mitigation  or  remission,  333,  336 
Officers  and  informers  as  witnesses,  338 
Poor  convicts  sentenced  and  imprisoned 

for  fines,  328 
Refund  or  remission  of  fines  assessed 
under  laws  relating  to  vessels  or  sea- 
men, 340 
Remission  under  authority  of  Secretary 

of  Treasury,  335 
Sale  after  condemnation,  326 
Seizure  for  forfeiture,  324 
Witnesses,  officers  or  informers,  338 

PISH  ANI>  FISHERIES: 
Annual  estimates,  344 
Commissioner : 

Absence,   designation    of   ofiicer   to 

perform  duties,  345 
Appointment,  342 
Duties,  343 
Powers,  843 
Detail    from    revenue   marine    for    fish 

conunission,  344 
E^cutive  departments  to  aid   investi- 
gations, 343 
Fish  commission  vessels,  344 
Fish  culture  stations  established,  344 
Regulation  of  fisheries: 

Agreement  for  voyage,  345 
Discharge  of  vessel  on  bond,  348 


FISH  AND  FISHERIES  — Oon«'<l 

Regulation  of  fisheries  —  Cont'd 

Penalty    for    violating    agreement, 

346 
Recovery  of  shares  of  fish,  347 

Statement  of  expenditures,  344 

FLAGS: 

Addition  of.  stars,  350 

Collecting  fiags  by  Secretary  of  Navy, 

350,  351 
Collecting  flags  by  Secretary  of  War, 

350 
Composition,  349 
Preservation,  351 

FOOD  AND  DRUGS: 

Adulterated  drugs,  manufacture  of,  358 
Adulterated  food,  manufacture  of,  358 
Adulterated   or   misbranded   goods    for 

export,  360 
Adulterated  or  misbranded  goods,  inter- 
state commerce  in,  300 
Adulterated  or  misbranded  goods,  ad- 
mission, 396 
Adulterations  defined: 

Confectionery,  371 

Drugs,  371 

Food,  371 
Butter,  inspection  of,  355 
Certificate  of  violations  of  act,  368 
Chemical  examinations,  368 
Dairy  and  food  products,  false  labeling 

of  place  of  origin,  357 
Delivery  of  misbranded  goods  pending 

examination,  396 
Disposition  of  condemned  articles,  392 
Examination    of     imported    food    and 

drugs,  396 
Food  and  Drugs  Act,  358 
Guarantee  from  manufacturer,  contents, 

390 
Hey  bum  Act,  368 
Imitation    dairy    products    subject    to 

state  laws,  353 
Insular  possessions,  397 
Legal  proceedings,  369 
Liability  of  corporations,  397 
Misbranding  defined: 

Drugs,  379 

Food,  379 
Notice  of  results  of  chemical  examina- 
tions, 368 
Nutritive  investigations,  357 
Oleomargarine  Act,  353 
Person  defined,  397 
Pharmacy  in  China: 

Consul  defined,  407 

Container  of  drugs,  label,  406 

Enforcement  of  regulation,  400 

Fraudulent  representation,  406 

Licenses,  402r-404 

Penalties,  406 

Preservation  of  prescriptions,  406 

Regulations,  402 

Sale  of  poisons,  404,  405 

Unlicensed     pharmacists,     use     of 
titles.  406 
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FOOD  AND  DRUGS  --  Otmfd 
I^ocess  and  renovated  butter,  inspec- 
tion, 356 
Renovated    batter    factories,    sanitary 

regulations,  398 
Renort  of  payments  to  state  officials,  397 
Rules  and  relations,  367 
Seizure  of  original  packages,  392 
Terms  defined: 

Attorneys,  370 

Food,  370 
Viruses,    serums    and    analogous    pro- 
ducts 

Enforcement  of  regulation,  400 

False  labels,  399 

For  domestic  animals,  400 

Inspection,  399 

Interference  with  officers,  400 

Interstate  traffic,  398 

Regulation  of  sale,  398 

Regulations  for  licenses,  399 

FSBBDMEN: 

Accounts  for  expenditures,  409 
Acts  continued  m  force,  400 
Bounty  to  colored  soldiers,  410 
Retained  bounty  fund,  disposition,  411 
Wife  and  children  of  colored  soldiers, 
410 

GAME  ANIMALS  AND  BIRDS: 

Eggs  of  game  birds,  importation,  414 

Lacey  Law,  412 

Migratory  birds,  protection,  414 

Preservation,  etc.,  412 

Subject  to  state  laws,  413 

GARNISHMENT: 

Garnishee  failing  to  appear,  417 
In  suiU  by  the  United  States,  417 
Issued  when  garnishee  denies  indebted- 
ness, 417 

GEOLOGICAL  SURVEY: 

Acting  director,  420 

Assignment  of  pay  by  employees,  421 

Details  of  officers,  419 

Director,  appointment,  duties,  etc.,  419 

Estimates  for  monographs  and  bulletins, 
420 

Estimates  to  be  itemized,  420 

Estimates  to  note  number  of  persons 
employed,  421 

Publications,  419 

Purchase  of  books,  421 

Reimbursement  of  expenses  of  em- 
ployees, 421 

Sale  of  cartographic,  etc.,  data,  421 

Sale  of  copies  of  photograph  slides,  422 

Scientific  employees,  419 

Topographic  surveys,  420 

GUANO  ISLANDS: 

Abandonment,  right  of,  426 
aaim  of  United  States,  423 
Completion  of  proofs  in  case  of  death 

of  discoverer,  424 
Criminal  jurisdiction.  425 


GUANO  ISLANDS  —  Conrd 
Employment  of  land  and  naval  force. 

426 
Exclusive  privileges  of  discoverer,  424 
Notice  and  proofs  of  discovery,  424 
Regulation  of  trade,  425 
Restrictions  upon  exportation,  425 

HABEAS  CORPUS: 

Action  by  state  authority  pending  pro- 
ceedings, 480 
Allowance  and  direction  of  writ,  464 
Appeals,  how  taken,  479 
Appeals  to  Supreme  Court,  481 
Application  for  writ,  462 
Body  of  partpr  to  be  produced,  468 
Cases  involving  law  of  nations,  notice, 

474 
Counter-allegations,  469 
Day  for  hearing,  469 
Denial  of  return,  469 
Disposition  of  party,  469 
Form  of  return,  468 
Hearing: 

Day  for,  469 

Summary,  469 
Judges,  power  to  grant  writs,  448 
Power  of  courts  to  issue  writs,  427 
Power  of  judges  to  grant  writs,  448 
Return : 

Amendment,  460 

Denial  of,  469 

Form  of,  468 

Time  of,  467 
Summary  hearing,  469 
Time  of  return,  467 
Writ  when  prisoner  is  in  jail,  449 

HAWAIIAN  ISLANDS: 

American  register  for  vessels,  527 

Annexation  of  territory: 

Appointment  of  commissioners,  489 
Appropriations,  490 
Cession  accepted,  486 

Ceded  property,  disposal,  531 

Chinese,  certificate  of  residence  for,  528 

Crown  land  free  from  trusts,  527 

Elections : 

Altering  boundaries  of  districts,  500 
Disqualification  of  persons  in  mili- 
tary service,  508 
Exemption  of  electors,  506 
Holding  elections,  rules  for,  508 
Method   of   voting  for   representa- 
tives, 607 
Method  of  voting  for  senators,  507 
Military   service   on    election   day, 

607 
Qualification  of  voters  for  senators, 
607,  608 

Executive : 

Acting  governor,  511 
Appointment  of  officers,  517 
Attorney  general,  511 
Auditor  and  deputy  auditor,  516 
Commissioner    of    agriculture    and 

forestry,  516 
Commissioner  of  public  lands,  511 
Enforcement  of  law,  510 
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HAWAIIAN  ISLANDS  —  ChnVd 
,,   Ezeeutive  —  Cont'd 

Executive  power,  509 

Governor,  powers,  510 

High  sheriff,  516 

Labor  statistics,  516 

Salaries  of  officers,  517,  525 

Secretary  of  Territory,  510 

Superintendent   of    public    instruc- 
tion, 516 

Superintendent  of  public  works,  515 

Surveyor,  616 

Tenure  of  officers,  517 

Treasurer,  511 
Fishing  rights,  626 
Government  of  territory; 

Citizenship,  4&1 

Construction   of   existing  statutes, 
494 

Definitions,  490 

Laws  of  Hawaii,  492 

Laws  of  United  States,  491 

Laws  repealed,  492 

Offices  abolished,  494 

Official  titles,  494 

Territorial  government  established, 
.  491 
Hawaiian  Annexation  Resolution,  486 
Hawaiian  coins: 

Exchange  for  United  States  coins, 
530. 

Legal  tender,  limitations,  530 

Payment  for  mutilated  coins,  530 

Recoinage,  530 

Silver  coins  receivable  for  govern- 
ment dues,  529 
Hawaii  Territorial  Act,  490 
House  of  representatives: 

Apportionment,  500 

Districts,  500 

Numer  of  representatives,  499 

Qualifications     of     representatives, 
500 

Term  of  office,  499 

Vacaneiee,  499 
Imports  from  Hawaii  to  United  States, 

525 
Investigation  of  fisheries,  525 
Judiciary : 

Courts,  518 

Federal  court,  521 

Laws  in  force,  519 

Supreme  Court,  518 
Legislation : 

Adjournments,  500 

Appropriations,  602 

Certification  of  bills  from  one  house 
to  other,  502 

Duration  of  session,  501 

Enacting  clause,  501 

English  language,  601 

Estimates,  503 

Extra  and  special  sessions,  501 

Failure  to  appropriate  for  current 
expenses,  503 

Failure  to  sign  or  veto,  602 

Legislative  power,  503 

Reading  of  bills,  501 

Sessions  of  legislature,  500 

Signing  bills,  502 


HA WAIIAN  ISLANDS  —  OofU'tf 

Legislation  —  Cont'd 

Title  of  laws,  501 

Town,  city  and  county  government^ 
506 

Veto  of  governor,  602 

Veto,  procedure  upon,  502 
Legislature: 

Adjournment,  497 

Ascertaining  quorum,  497 

Ayes  and  noes,  497 

Compensation  of  members,  498 

Disqualification  of  legislators,  496 

Disqualification  of  officers  and  em- 
ployees, 496 

Exemption  from  liability,  498 

General  elections,  496 

Idiots,  convicts,  etc.,  496 

Judges  of  qualification  of  members, 
49« 

Legislative  power,  495 

Oath  of  office,  496 

Officers  and  rules,  497 

Punishment  of  members,  4Q8 

Punishment  of  persons  not  mem- 
bers, 497 

Qualification  of  members,  495 
•  Quorum,  497 
Naturalization,  528 
Newlands  Resolution,  486 
Officers,    see    supra.    Executive,    in/ra. 

United  States  officers 
Postage  stamps,  disposition,  524 
Postal  savings  bank,  528,  529 
Public    officers,    see   aupra,    Executive, 

infra,  United  States  officers 
Public   property  ceded   to   the   United 

States,  disposition,  524 
Quarantine,  526 
Revenues  fi;om  wharves,  523 
Salaries  of  officers,  525 
Senate: 

Apportionment,  499 

Districts,  499 

Number  of  members,  498 

Qualifications  of  senators,  499 

Vacancies,  499 
Silver  certificates,  redemption,  530 
United  States  officers: 

Delegate  to  Congress,  520 

Federal  courts,  521 

International  revenue  district,  523 

HEALTH  AND  QUARANTINE: 

Epidemic  Diseases  Act,  547 

National   Board   of  Heiilth  Abolished, 

564 
Public  Health  and  Marine  Hospital  Act, 

538 
Public  health  service: 
Annual  estimates,  541 
Appointment    of    medical    officers, 

536 
Appointments    and    promotions    in 

service,  536 
Chiefs  of  divisions,  540 
Conference    with    state    boards    of 

health,  540 
Detail     of    commissioned    medical 
officers,  539 
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HEALTH  AND  QUARANTINE  —  Conrd 
Public  health  serrice  —  Cont'd 

Detail  of  hospital  atteadants,  537 
Detail  of  medical  ofScers  and  hos- 
pital steiwards,  537 
Details   of    surgeons   for   duty   in 

bureau,  536 
Director  of  laboratory,  540 
Established,  534 
Hygienic  laboratory,  538,  639 
Investigations  authorized,  534 
Leaves     of     absence     to     medical 

officers,  537 
Mortality,  morbidity  and  vital  sta- 
tistics, 541 
Officers'  titles,  538 
Regulations,  541 
'    Salaries,  534,  535 
Salaries  of  officers,  5S6 
Salary     of     director    of    hygienic 

laboratory,  542 
Supervising  surgeon  general,  535 
Treasury  department,  jurisdiction, 
541 
-    Use  of  service  in  time  of  war,  538 
Public  Health  Service  Act,  534 
Quarantine  Act  of  1906,  555 
Sanitation  and  quarantine: 

Acceptance  of  state  or  municipal 

stations,  557 
Adjournment  of  courts,  545 
Bill  of  health  from  consul  for  vessel, 

549 
Compensation     for     use    of    state 

buildings,  554 
Consular  and  sanitary  reports,  552 
Contagious  disease: 

Measure  for  preventing  spread, 

547 
Offenses   by   common   carriers, 

548 
Offenses  by  officers  or  agents, 

548 
Violation  of  regulation,  654 
Control  of  stations,  556 
Deposit  of  goods  in  warehouses,  544 
Discharge  of  vessel  in  quarantine, 

543 
Disinfecting  plants,  556 
Erection  of  quarantine  warehouses, 

544 
Extending  time  of  vessel  subject  to 

quarantine,  544 
Former   Marine   Hospital   Service, 

duties,  552 
Gix>unds   and   anchorages  for   ves- 
sels, 554 
Infected  vessels,  553 
Jurisdiction  of  United  States  over 

stJitions,  558 
Oaths,    administration   by   medical 

officers,  555 
Offenses   against   quarantine   laws, 

546 
Preservation  of  state  health  laws, 

542 
Quarantine    rule    and    regulations, 

550 
fiemoval  of  prisoners,  545 


HEALTH  AND  QUARANTINE  —  tToni'd 

Sanitation  and  quarantine  —  Confd 

Removal  of  public  offices  from 
capitol,  545 

Removal  of  revenue  officers  in  epi- 
demics, 544 

Report  of  expenditures  for  preven- 
tion of  epidemics,  558 

Rules  to  secure  sanitary  condition 
of  vessels,  553 

Selection  of  sites  for  stations,  556 

Suspension  of  immigration,  554 

Title  to  property  procured  for  sta- 
tions, 556 

Unauthorized  entry  or  departure 
from  stations,  557 

Vessels  clearing  without  bill  of 
health,  549 

Vessels  at  disposal  of  quarantine 
authorities,  546 

Vessels  from  foreign  ports,  entry, 
548 

Vessels  from  foreign  port  without 
bUl  of  health,  555 

Yellow  fever  stations,  556 

HOLIDAYS: 

Holidays  allowed  for  government  em- 
ployees, 559 

Holidays  for  employees  of  printing 
office,  560 

Labor  day,  560 

Memorial  day,  559 

HOSPITALS  AND  ASYLtTMS:     . 

Army  and  Navy  H<»pital: 

Hot  SpxingBy  Arkansas,  574 
Regulations  for  patients,  574 
Columbia  Institute  for  the  Deaf: 

Books   of   estimates   to    show   em- 
ployees, 618 
Colored  deaf,  620 
Control  of  disbursements,  619 
Deaf  mutes  from  District  of  Colum- 
bia, 620 
J)esignation  of  institution,  621 
Directors,  term  of  office,  619 
Election  of  officers,  616 
Established,  615 
Expenses  of  persons  admitted  from 

District  of  Columbia,  618,  619 
Government  directors,  616 
Indefinite  appropriation,  620 
Instruction   of   feeble-minded   chil- 
dren, 618,  619 
Persons  admitted  from  states  and 

territories,  618 
Pupils  from  District  of  Columbia, 

616 
Pupils  from  states  and  territories, 

616 
Report  of  deaf  and  dumb  persons 

by  justice  of  jjeace,  617 
Report  of  superintendent,  618 
Restrictions    on    disposal    of    real 

property,  615 
Terms  of  deed  made  part  of  charter, 
616 


1080 


INDEX 


HOSPITALS  AND  ABTLVMB  ^  Cont'd 
Freedmen's  hospital: 

Contracts'  tor  care  and  treatment 

of  persons,  622 
Direction  of  Secretary  of  Interior, 

621 
Estimates,  622 
Expenditures,  622 
Hospital  continued,  621 
Govemment  Hospital  for  Insane: 

Accommodation  of  insane  convicts 

in  state  asylums,  605 
Annual    report   of    superintendent, 

607 
Applications,  602 
Board  of  visitors: 

Compensation,  590 
Powers  and  duties,  600 
President,  600 
Certificate  of  judge,  or  justice,  002 
Conveyance  to  hospital,  402 
Disbursement     of     appropriations, 

004 
Disbursing  agent,  appointment  and 

duties,  508 
Discharge  of  patients  on  bonds,  604 
Disposition  of  money  of  deceased 

inmates,  613 
Established,  508 
Funds  of  patients,  608 
Half  of  support  of  indigent  insane, 

payment,  606 
Indigent  insane  admitted  on  order 

of  executive  authority,  606 
Indigent     insane     of     District    of 

Columbia,  601 
Inmates  of  National  Home  for  Dis- 
,  abled  Volunteers,  607 
.  Insaiie  at  Soldiers'  Home,  608 
Insane  convicts,^  603 
Insane      natives      of      Philippine 

Islands,  614 
Insane  of  army .  on  Pacific  coast, 

60Q 
Insane  pereon  accused  of  crime,  603 
Insane  person,  confinement  in  jail, 

604     . 
Insane  person  having  property,  602 
Insane  person  of  the  army  and  navy 

marine  corps,  etc.,  600 
Nonresidents  of  District  of  Colum- 
bia, 60S 
Order  of  admission,  701 
Patients  of   public  health  service, 

606 
Pay  patients,  604 
pension  money  of  inmates,  508 
Per  capita  cost  of  patients^  615 
Private  patients,  604 
Proceedings  of  commitment  for  in- 
digent insane,  609 
Betum  to  prison  of  convicts  re- 
stored to  sanity,.  606 
Return    to    residence    of    indigent 

insane,  600 
Salary  of  superintendent,  614 
Sale   of  intoxicating  liquors   near 

hospital,  618 
Sale  of  surplus  and  waste  material, 

607 


HOSPITALS  AND  ASYLUMS  —  Cont'd 
Obvemment  Hospital  for  Insane— Cont'd 
Sale    or    exchange    of    condonned 

equipment,  615 
Superintendent,  608 
Supervision    of    Secretary    of    In- 
terior, 607 
Transfer  of  insane  convicts  to  hos- 
pital, 605 
Hospital  relief  for  seamen: 
Cases  for  study,  571 
Employees    of    life-saving    service, 

670 
Foreign  seamen  admitted,  568,  570 
Lease  of  buildings,  570 
Officers    and    employees    of    public 

health  service,  570 
Persons   employed   in   canal    boats 

and  coasting  trade,  568 
Power  to  receive  gifts,  568 
Sale  of  marine  hospitals,  568 
Seamen  defined,  569 
Insane  persons  in  District  of  Columbia: 
Arrest  and  pension,  610 
Arrest  at  other  than  public  places, 

610 
Detention  pending  formal  commit^ 

ment,  611 
Discharge,  611,  613 
False  testimony,  612 
Proceedings  in  lunacy,  613 
Reports,  611 
Restoration  to  former  legal  status, 

613 
TemporaiT    commitment    at    other 

hospitals,  611 
Temporarv  detention  at  government 

hospitals,  611 
Validity  of  certificates,  612 
Leprosy  hospital: 

Administratioti  rules,  623 
Buildings,  622 

Compensation  of  officers,  623 
Established,  622 
Extra  pay  to  officers,  628 
Medical  officers,  623 
Treatment  of  patients,  623 
Nationid  Home  for  Disabled  Volunteer 

Soldiers: 
Abolition  of  fines  as  funds,  586 
Accounting  for  disbursements,  591 
Accounts,  5^ 
Aid  to  state  or  territorial  homes, 

596 
Annual  inspection,  592 
Annual  report,  588,  592 
Application   for    admission,    effect, 

596 
Appropriations,  586,  589 
Appropriations  for  buildings,  503, 

595 
Assignment  of  pensions,  585 
Auditing  accounts,  594 
Board  of  managers,  salaries,  593 
Bonds  of  depositories  of  funds,  589 
Bonds  of  treasurer,  591 
Classification  of  employees,  592 
Duties  of  board  of  managers,  586 
Election  of  citizen  managers,  583 
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HOSPITALS  AND  ASYLXJUS  —  Cont'd 

National  Home  for  Disabled  Volunteer 
Soldiers  — Cont'd 

Election  of  officer  of  board  of  man- 
agers, 582 

Estimates,  686,  589 

Expenditure  of  appropriations  for 
new  buildinss,  597 

Expenditures  for  new  buildings,  587 

Expenses  in  book  of  estimates,  590 

Expenses  of  managers,  582 

Funds  for  home,  684 

General  treasurer  and  assistants, 
salaries  and  bond,  593 

Headstones  at  Central  Branch,  588 

Inmates  subject  to  articles  of  war, 
686 

Jurisdiction  over  sites,  594 

Managers,  salary,  592 

Medical  supplies,  592 

Kumber  of  managers,  597 

Obsolete  cannon  to  be  furnished 
homes,  590 

Obsolete  ordinance,  593 

Officer  to  assist  treasurer  and  quar- 
termaster, 594 

Officers,  583 

Officers,  classification,  595 

Organization,  582 

Out-door  relief,  585 

Payment  of  pensions  after  death 
of  inmate,  395 

Payment  of  pensions  to  treasurer, 
588 

Pensions  of  home,  how  pjaid,  588 

Persons  connected  with  liquor 
traffic,  eligibility  to  positions, 
589 

Persons  entitled  to  benefits,  585,  597 

Posthumous  fund,  591 

Purchase  and  distribution  of  sup- 
plies, 593 

Purchase  to  be  made  after  adver- 
tisement, 587 

Quorum  of  managers,  597 

Receipts  of  sales,  591 

Keport  of  expenditures,  589 

Report  to  Congress,  585 

Salary  of  president  and  secretary, 
592 

Sites  for  homes,  584 

Supervision  of  accounts,  590,  591 

Traveling  expenses  of  officers,  592 
Naval  Hospital  and  Asylum: 

Appropriation  of  fines,  571 

Deduction  from  pay  of  seamen,  571 

Employment  of  beneficiaries,  573 

Forfeitures  for  desertion,  573 

Government  of  naval  asylum,  572 

Money  of  deceased  inmates,  dis- 
position, 573 

Officers  and  men  of  naval  and 
marine  corps,  573 

Pension  of  seamen  at  hospital,  572 

Pensions,  disposition,  574 

Purchase  and  erection  of  hospitals, 
571 

Rations  to  hospitals,  572 

Sale  of  material,  574 

Superintendence,  571 


HOSPITALS  AKD  ASTLUWS  —  0(m^d 
Soldiers'  Home: 

Aid  by  out-door  relief,  579 

Board  of  commissioners,  575,  580, 

581 
Bond  of  treasurer,  579 
Borrowing  money  on  credit  of  home, 

580 
Custodian  of  fimds,  580 
Deposit  of  funds  in  United  States 

treasury,  580 
Discharge,  578 

Donations    for   benefit   of    institu- 
tions, 576 
Expenditures  limited,  578 
Funds,  570 
Inmates  subject  to  articles  of  war, 

578 
Liquor  licenses  within  one  mile,  581 
Medical  and  hospital  supplies,  581 
Officers,  576 
Officers  to  be  selected  by  president, 

679 
Pensioners,  rights  of,  577 
Pensions  of  inmates,  579 
Persons  entitled  to  benefit,  574,  577 
Persons  excluded,  577 
Report  of  commissioners,  578 
Beport     of     inspector-general     of 

army,  678 
Sites  and  buildings,  676 
Supplies,  how  purchased,  578! 
Uniform  for  inmates,  679 

IMMIGRATION: 

Admission  under  bond,  691 
Advertising  abroad  for  labor  immigra- 
tion, 659 
Allowance  to  informer,  633 
Anarchists,  697 
Assisting  in   illegal  entries,   penalties, 

697 
Attempt   to   return   after   deportation, 

649 
Bureau  of  Immigration: 
Commissioners : 

Appointments,  629 
Chinese  Exclusion  Laws,  630* 
Commissioner  general,  630 
Duties,  684 

Immigration  laws,  630  , 
New  Orleans,  694,  702 
Estimates,  632 
Information  division,  631 
Naturalization,  631 
Superintendents,  628 
Canada,  entry  from,  694 
Certificate  to  be  filed  by  carriers,  |B36 
Charge  upon  immigrantii,  632 
Chinese  exckaion,  effect  on,  699 
Classes  of  aliens  excluded,  637,  640,  661, 

697 
Cleao-ance  withheld  from  vessels,  661 
Cbmpromise  of  fluits,  etc.,  692 
Contagious  diseases,  detention,  697 
Contract  labor,  636,  654 
Contract  Labor  Law,  637 
Contracts  for  labor  or  service  prior  to 
immigration,  633 
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UOnCRATiaN  —  OofiM 

Cooly  trade: 

Building  vessels  to  engage  in,  702 
Consular  inquiry  service,  703 
Contracts  to  supply  cooly  labor,  704 
Cooly  trade  prohibited,  702 
Examination  of  vessels,  703 
Forfeiture  of  vessel   employed   in, 

702 
Punishment,  703 
Transportation    of    certain    aliens, 

punishment,  704 
Volimtary  immigration,  703 
Credit  of  reimbursements,  700 
Decision  of  special  inquiry  board,  602 
Deportation: 

Persons  engaged  in  prostitution,  94:9 
Place  and  time,  573 
Ports  of,  694 

Unless  entering  at  seaport,  607 
Detention  of  aliens  as  witnesses,  679 
Detention  of  fcunilies  having  oontagious 

diseases,  697 
Disposition  of  fund  received  as  taxes, 

637 
Entry    along   borders    of    Canada    and 

Mexico,  694 
Exclusion  for  physical  disabilities,  661 
Exemption  from  taxes,  637 
Foreign  exhibitors,  636 
Foreign  officials,  697 
Head  tax: 

Disposition,  700 
Refund,  636 
Husband  as  witness,  649 
Illegal  landing: 
Penalty,  669 
Punishment,  660 
Immigrant  inspectors,  officers,  etc.: 
Appointments,  684 
Compensation,  684 
Decisions,  684 
Duties,  684 
Powers,  684 
Immigrant  stations  at  interior  places, 

701 
Immigrant  station  privileges,  693 
Immigration  Act  of  1907,  637 
Importation  for  immoral  purposes,  649 
Importation  for  prostitution,  649 
Insane  aliens,  670 
Inspection  by  officers,  666 
Intoxicating  liquors  at  immigrant  sta- 
tions, 693 
Jurisdiction : 

Federal  courts,  693 
Local  courts,  693 
lasts  of  aliens: 
Contents,  663 
Designation  of  aliens,  665 
Disposition,  663 
Insular  possession,  663 
Passengers  arriving,  663 
Passengers  leasing,  663 
Penalty  for  not  delivering,  666 
Regular  trips,  663 
Vessels  for  Canada  and  Mexico,  700 


IMinORATION  —  C<mVd 

Medical  certificate: 

Necessity,  665 

Verification,  665 
Medical  examinations,  668 
Mexico,  entry  from,  694 
Pending  suits,  692 
Ports  of  deportation,  694 
Return  of  aliens  illegally  entered,  681 
(Return  of  illegal  landed  aliens,  670 
Soliciting  immigration  by  vessel  owner, 

660 
Special  inquiry  boards  x 

Appeals,  685 

Authority,  hearings,  etc.,  685 

Compensation,  685 

Designation  of  other  officials,  685 

Finalty  of  decision,  685 
Suits  by  informer,  656 
Tax  on  aliens,  637 
Temporary  detention,  expenses,  701 
Violation  of  laws,  656 
Wife  as  witness,  649 
Witnesses: 

Detained  aliens,  670 
i  Husband  or  wife,  649 

I 

j  IMPORTS  AND  EXPORTS: 

Appraiser  as  special  examiner,  709 
Articles     simulating     domestic     trade- 
marks, 712 
Convict  labor  manufactures,  713 
Country  of  origin  to  be  marked  on  ar- 
ticles, 709-710 
Examination : 

Appeal,  708 

Medicines,  etc.,  708 

Returns,  708 
Exportation  of  rejected  articles,  709 
Food  products: 

Certification,  715 

Forging  marks,  715 

Inspection,  715 

Salt  pork  and  bacon  for  export,  716 
Impure  Tea  Importation  Act,  716 
Instructions  to  prevent  adulteration  of 

imported  drugs,  707 
Lottery  tickets,  714 
Matches : 

Exportation,  728 

Importation,  728 
Name  of  proprietor  on  medicines,  708 
Oaths  of  special  examiners,  707 
Obscene  books  and  articles : 

Importation  prohibited,  713 

Lottery  tickets,  713 

Penalties,  714 

Seizure,  proceedings,  714 
Opium: 

Admission  for  transportation  to  an- 
other country,  726 

Burden  of  proof,  726 

Evidence,  726 

Exportation,  727 

Forfeiture,  722,  726 

Importation,  722-728 

Informers,  727 

Liability  of  vessel,  727 

Opium  act  of  1887,  722 
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IMPORTS  AND  EXPORTS -- Cont'd 
Opium  —  Cont'd 

Opium  act  of  1909,  723 

Penalties,  725,  727 

Persona  liable,  726 

Possession,  as  proof  of  guilt,  725 

Presumption,  726 

Traffic  m  China,  722 
Place  of  preparation  of  medicines,  708 
Printing  statements,  707 
Restrictions  on  imports,  710-711 
Salt  pork  and  bacon  for  export,  715 
Suspension  of  importation  of  articles, 

716 
Tea: 

Board  of  experts,  717 

Destruction,  719 

Examination,  720      ' 

Importation  inferior  to  standards, 
716 

Importers,  bonds,  718 

Impure  Tea  Importation  Act,  716 

Partial  permit,  719 

Permit,  719 

Re-examination,  719-720 

ReiETulations,  721 

Rejected  teas,  721 

Samples,  718 

Standards  to  be  fixed,  718 

Teas  on  shipboard,  721 
Underwood  Tariff  Act,  709 
War  material: 

Exportation,  728 

Punishment,  728 

INDIANS: 

Commissioner  of  Indian  affairs: 

Accounts  for  claims  and  disburse- 
ments, 747 
Agent  to  negotiate  with  Indian,  750 
Appointed,  746 
Assistant  commissioner,  751 
Authentication  of  documents,  749 
Certified  copies  of  records,  750 
Duties,  746 
Employee  to  sign  approval  of  tribal 

deeds,  751 
Employee  to  sign  letters,  751 
Fees  for  certified  copies  of  records, 

750 
Private  secretary  to  commissioner, 

750 
Recording  of  deeds  legalized,  749 
Records  of  deeds  requiring  approval, 

749 
R^B^ulations  relating  to  Indian  af- 
fairs, 748 
Seal  for  Indian  office,  749 
Statutes,    furnishing    by    commis- 
sioner, 749 
Curtis  Act,  861 
Dawes  Act,  821 

Disposition  of  Affairs  Act,  861 
General  Allotment  Act,  821 
Government  and  protection  of  Indians: 
Burden  of  proof,  798 
Carrying  seditious  messages,  793 
Children  of  white  man  and  Indian 
wocban,  801 


INDIANS  — C7ofil*<i 

Government  and  protection  of  Indians 
Cont'd 

Correspondence    with    foreign    na- 
tions, 793 

Dead  timber,  outting  and  removing, 
799,  801 

Driving  stock  to  be  fed  on  Indian 
lands,  795 

Encouraging  farming  industry,  802, 
803,  805 

Five  civilized. tribes,  records  of,  802 

Hospitals,  804 

Incarceration  of  Indians,  805 

Irrigation  and  drainage  of   lands, 
803 

Marriage: 

Children    of    white    man    and 

Indian  woman,  801 
Evidence,  799 

Indian    women    marrying  citi- 
zens, 799 
Tribal  marriages,  800 
White   man   marrying   Indian 
woman,  798 

Penalties,  how  recoveredj  797 

Proceedings  against  goods,  798 

Property  not  requir^  for  use,  dis- 
position, 801,  802 

Protection  of  Indians  desiring  civi- 
lized life,  796 

Purchases  or  grants  from  Indians, 
794 

Quarantine,  804 

Sale  of  building  belonging  to  the 
United  States,  797 

Sale  of  lands  with  buildings,  797 

Sending  seditious  messages,  793 

Settling  on  or  surveying  lands,  be- 
longing to  Indians,  796 

Survey  of  reservations,  794 

Suspension   of    chief    for   trespass, 
797 

Trespassing    upon    lands    of    civi- 
lized Indians,  797 

Tribes  west  of  Mississippi,  7M 
Government  of  Indian  country: 

Arrest  of  absconding  Indians,  815 

Arson,  809 

Assault,  809 

Depositions,  who  ma^  take,  817 

Depredations  on  maUs,  810 

Detention   of   persons   apprehended 
by  the  military,  815 

Employment  of  military  forces,  814 

Executing  process,  815    . 

Forgery,  810 

Hunting  on  Indian  lands,  809 

Injuries  to  property  by  Indians,  816 

Penalty     for     return     of     person 
removed,  813 

Prohibiting  purchases  and  sales,  808 

Punishment  of  crimes,  810^812 

Removal  from  reservatipns,  814 

Removal   of   persons   from   Indian 
country,  812 

Removing  cattle,  809 

Reparation    for    injured    property, 
816 
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INDIANS  — CofiM 
fiovernment  of  Indian  country  —  Cont'd 
Sale  of  arms,  etc.,  808 
Sale  of  cattle,  817 
Sale  of  live  stock,  805,  817 
Traders,  appointment,  817 
Trading: 

License,  807 

Prohibition  by  President,  807 
Homesteads  and  allotments  of  lands  in 
severalty : 
Alienation  restrictions  removed,  850 
Allotments : 

Alienation  restrictions,  849 

Augmentation,  836 

By  whom  to  be  made,  824 

Cancellation  of  patents,  844 

Certificates,  824 

** Cherokee  Outlet"  lands,  839 

Citizenship  rights  to  allottees, 

830 
Confirmation    of    prior    occu- 
pancy, 825 
Correction  of  errore,  844 
Dawes  Act,  821 
Descent  and  partition,  825 
Determination  of  descent,  839 
Disposal  by  will,  855 
Disposal  to  heirs  of  intestate 

Indians,  853 
District  attorney,  844 
Exchange,  S^2 
Fees  of  land  officers,  825 
Fees  of  officers,  838 
Five  civilized  tribes,  see  infra 

Five  Civilized  Tribes 
General  Allotment  Act,  821 
Indians   of  Siletz   reservation, 

825 
Indians  on  reservations,  825 
Indian  Territory,  830 
Irrigable      and      non-irrigable 

lands,  821 
Irrigation,  853 
Judgments,  841 
Jurisdiction  of  actions,  841 
Lease,  837,  845,  848,  852,  866 
Liability  for  prior  debts,  849 
Lieu  allotments,  858 
National  forests,  858 
Kon-competent    Indians,     sale, 

851 
On  reservations,  821 
Parties  to  actions,  841 
Patents,  825 
Proof  of  claim,  844 
Public  lands,  838 
^rchase  of  unallotted  lands, 

825 
Beduction,.  836 

Restrictions  on  alienation,  847 
Restrictions  Removal  Act,  881 
Restrictions  removed,  830 
6ale,  850,  851 
Sale  by  heirs,  846 
Sale    of    land    as    issuance    of 

patent,  855 
Selection,  823 

Service  of  petition  in  actions, 
844 


INDIANS  — Coft« 
Homesteads  and  allotments  of  lands  in 
severalty  —  Confd 
Allotments  —  Cont'd 
Sevwalty,  849 
Surrender,  856 
Treaty  provisions,  821 
Tribes    affected    by    allotment 
act,  835,  836 
Appropriation  for  surveys,  835 
Canceling  patenta  in  power   sites, 

858 
Cancellation  of  patents,  844 
Condemnation  of  allotted  land  for 

public  purposes,  846 
Confirmation  of  entries,  819 
Costs     of     legal     contesta     by     or 

against  Indians,  840 
District     attorneys     to     represent 

Indians,  840 
Exchange  of  lands  in  reservations, 

848 
Five  Civilized  Tribes: 

Acknowledgment  of  wills,  890 
Airricultural  lands,  871 
Alienation  of  restricted  lands. 

887 
Alienation  restrictions,  872, 881 
Approval  of  convevances,  864 
Asphalt  lands,  869 
Cherokees,  payment  to,  862 
Chickasaw  freedmen,  863 
Chickasaw  town  lots,  868 
Choctaw  freedmen,  863 
Choctaw  town  lots,  868 
Citizens  by  blood,  864 
Coal  lands,  869 
Completion  of  rolls,  862 
Construction  of  highways,  877 
Contests  of  selections  of  allot- 
ments, 890 
Contracts  for  services,  860 
Conveyance  of  inherited  lands. 

874 
Conveyance   of  lands   reserved 

from  allotment,  869 
Creek  allotments,  862 
Creek  freedmen,  863 
Curtis  Act,  861 
Disposal  of  property  by  will, 

876 
Disposition  of  Affairs  Act,  861 
Distribution  of  estates  of  In- 
dians of  half  blood,  890 
Drainage  districts,  860 
Enrollment  applications,  862 
Estates  of  minors,  887 
Evidence  of  quantum  of  Indian 

blood,  884 
Governments  continued,  880 
Highways,  877 
Homestead  allotments,  863 
Illegitimate  children,  862 
Land  oflSce  records,  865 
Lands  of  allottees  dying  intes- 
tate without  heirs,  874 
Lands  subject  to  taxation,  887 
Lease  by  allottee,  873 
Lease  by  minor,  873 
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Homesteads  alid  allotments  of  lands  in 
severalty  —  Cont'd 
Vive  Cmlized  Tribes  —  Cont'd 

Lease  of  other  than  homestead 

lands,  872 
Lease  of  restricted  lands,  883 
Minor  children,  862 
Mississippi     Choctaws,     heirs, 

874 
Municipalities   authority,   878, 

879 
Murrow  Indian  Orphans'  Home, 

869 
Oath,  administration,  859 
Oil,  gas  or  mining  lands,  883 
Oklahoma  probate  courts,  au- 
thority, 887 
Osages,  859 
Patents,  864 

Payment  of  assessments,  860 
Power  and  light  companies,  878 
Power   of  owners  over  leases, 

884 
Preference  rights  of  Choctaws 

and  Chickasaws,  871 
Prior  conveyances,  872 
Prior  leases  by  allottees,  884 
Recording  leases,  873 
Removal  of  principal  chief,  864 
Residue  of  unallotted  lands,  871 
Restrictions  on  lands  of  minors, 

887 
Restrictions  Removal  Act,  881 
Restrictions  removed  by  death, 

890 
School  funds,  ^66 
Segregation  of  Choctaw  lands, 

565 
Seminole  lands,  892 
Seminoles,  payment  to,  866 
Status  of  allotments,  891 
Suits  as  to  title,  887 
Taxation  of  property,  879 
Title  to  lands,  858 
Town  sites,  sale  of  lots,  892 
Tribal  allotment  records,  892 
Tribal  buildings,  sale,  870 
Tribal  funds,  deposit,  859 
Tribal  funds,  distribution,  871 
Tribal  lands  held  in  trust,  880 
Tribal  revenues,  collection,  867 
Tribal  schools,  866 
Tribal   suits,   jurisdiction  and 

set-offs,  871 
Tribal  taxes,  867 
.    Warrants,  Choctaw  and  Chick- 
asaw, 892 
Indians  entitled  to  benefit  of  home- 
stead laws,  819,  82d 
Indians  in  Washington,  patents,  857 
Inducing   conveyances   by   Indians, 

856 
Irrigation  of  allotted  lands,  863 
Lease  of  surplus  lands,  841 
National  forests,  allotment  of,  858 
Nez  Perces,  powers,  850 
Opening  land  to  settlement,  844 
Payment  of  taxes,  850 


mriANS  — C7onM 
Homesteads  and  allotments  of  lands  in 
severalty  —  Cont'd 
Ppwer  sites  on  reservation,  857 
Bemoval  of  Southern  Utes,  835 
Report    of    survey    and    allotment 

work,  853 
Restrictions  on  alienation  of  lands, 

847 
Rights  of  way  for  railroads,  835 
Sale  of  timber  on  reservation,  857 
Sale  of  timber  on  trust  allotments, 

857 
State  statutes  of  limiUtions,  847 
Surrender  of  land  patents: 
Acceptance,  836 
Allotments  in  severalty,  836 
Trust  funds: 

Disposition,  849 
Interest,  849 
Use  of  waters  for  irrigation,  834 
Instruction  of  Indians: 
Appropriations : 

Expenditures,  906,  911 
Limitation  per  capita,  911 
Sectarian  schools,  909 
Barracks  for  training  school,  906 
Blacksmiths,  905 
Census,  906 

Detail  of  army  officer,  906 
Discontinuance  of  schools,  910 
Farmers,  910 
Instructors,  905 

Leave  of  absence  of  employees,  912 
Matrons,  910 
Payments    withheld    from    certain 

Indians,  912 
Rations  to  mission  schools,  ^10 
Reports: 

Expenditures    of    agricultural 

experiments,  912 
Expenditures  of  education  fund, 

907 
Expenditures  of  schools,  912 
Rules     to     secure     attendance     at 

schools,  908 
Sending  child  out  of  state,  909 
Superintendent : 
Duties,  907 
Payment,  907 
Taking  lands  in  severalty,  908 
White  children  in  Indian  schools, 

910,  911 
Withholding    rations    for    non-at- 
tendance, 908 
Intoxicating  liquors: 

Commitment  on  conviction,  9'19 
Complaints,  913 
Penalty  for  selling,  913 
Power  of  officers,  923 
'  Power  of  superintendents,  915 
Punishment  for  sale.  917 
Sacramental  wines,  923 
Sale  by  persons  in  Army,  917 
Sale  prohibited,  919 
Search  for  concealed  liquors,  915 
Setting  up  distillery,  917 
Officers  of  Indian  affairs: 
Agents: 

Accounting  for  funds,. 764 
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INDIANS  — Confd 

Officers  of  Indian  affairs  —  Oonfd 
Agents  —  Cont'd 

Acknowledgment  of  deeds,  757 

Administration  of  oaths,  764 

Agencies  and  sub-agencies,  758 

Appointment,  754 

Appropriations  for  salaries,  765 

Army  officera,  764 

Bond,  765 

Book  of  expenditures,  761 

Cherokee  and  North   Carolina 
training  school,  763 

Compensation,  763 

Consolidation  and  abolition  of 
agencies,  762 

Discontinuance  and  transfer  of 
agencies,  756 

Discontinuance  of  office,  759 

Dispensing  with  services,  754 

Duties,  756 

Duties    imposed    on    superin- 
tendents, 766 

Extra    services,    compensation, 
757 

Interpreters,  768 

Hesidence,  756 

Salaries,  754 

Special  agents,  768 

8ub-agents,  758 

Term  of  office,  764 

Visits  to  Washington,  757 
Allowance   for   traveling   expenses, 

760 
Annual  statement,  767 
Board  of  Indiaji  commissioners: 

Appointment,  751 

Investigation  of  oontracta,  752 

Powers  and  duties,  762 

Secretary,  pay,  768 
Bond  of  disbursing  officer: 

New  bond,  766 

Special  bond,  765 
Book  of  expenditures,  761 
Bureau  of  Indian  affairs: 

Allotment     of     appropriation, 
768 

Annual  reports,  768 

Bookkeeping,  768 

Estimates,  768 
Clerks  detailed  for  special  duties, 

pay,  762 
Compensation,  759 
Consolidation     and     abolition     of 

agencies,  762 
Detail  of  employees,  765 
Estimates: 

Bureau  of  Indian  affairs,  768 

Form. of,  7dl 

Indian  office,  767 
Expenditures     for     employees     at 

agencies,  763 
Farmers  and  stockmen,  766 
Five     Civilized     Tribes,     superin- 
tendent, 769 
Heat    and     light    for     employees' 
.    quarters,  769 


INDIANS  — Co»« 
Officers  of  Indian  affair^ -^  Oofil'J 
Holding  two  offices,  759 
Indian     contracts,     employees     of 

United  States,  760 
Indian  employees  preferred,  763 
Inspectors: 

Appointment,  762 

Engineers,  766 

Not  required  to  be  engineers, 

767 
Number,  761,  765 
Powers  and  duties,  752 
Salary  and  expenses,  752 
Term  of  office,  752 
Leave  of  absence,  769 
Matrons  to  teach  housekeeping,  765 
Oaths  of  employees,  administration, 

768 
R^^lation  relating  to  Indian  af- 
fairs, 768 
Security,  759 

Trading  with  Indians,  760 
Transfer  of  funds,  765 
Visit  and  examination  of  agencies, 
761 
Performance    of    engagements    between 
United  States  and  Indians: 
Advances  to  employees,  774 
Annual  statement  of  reimbursable 

accounts,  791 
Annuities: 

Hostile  Indians,  776 
Labor  for,  781 
Mode  of  payment,  772 
Payment  in  coin,  771 
Payment  in  Roods,  771 
Persons  to  be  present  at  de- 
livery, 773 
Who  may  receive,  787 
Withholding,  772 
Appropriations,  788,  792 
Bids    or    appraisals,    preservation, 

abstracts,  783 
Claims  for  supplies  for  Indians,  772 
Commutation  of  rations,  787 
Contractors,  payment,  779 
Contracts : 

Assignm^its,  779 
Copies,  78^ 
Payment  under,  778 
Receiving   moneys   under    pro- 
hibited contracts,  778 
Requisites,  776 
Deposit  of  Indian  moiiey  in  bank, 

789 
Depredations,  how  paid,  775 
Disposal    of    proceeds    of    sales   of 

Indian  lands,  774 
Distribution  of  goods,  mode,  772- 

773 
Diversion     of     appropriations     to 

other  use,  788 
Expense  of  land  service,  786 
False  vouchers,  785 
Investment  of  proceeds  of  sale  of 

land,  774 
Judgments  to  Indians,  792 
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Performance    of   «ngaeementt    between 

United  States  and  Indians — Confd 

Labor  for  supplies  and  annuities, 

781 
Misapplication  of  funds,  775 
Moneys  due  incompetent  or  orphan 

Indians,  780 
Payment: 

By  whom  made,  787 

Indians    at   war    with   United 

States,  781 
Indians  holding  captives,  780 
Judgments,  792 
Proceeds    of    timber    from    Indian 

reservation,  786 
Purchase  of  articles  made  at  Indian 

schools,  794 
Purchase  of  goods  for  Indians,  77 1~ 

772 
Rations,  780 
Report  of  Indians  receiving  food, 

etc.,  780 
Rolls  of   Indians  entitled  to  sup- 
plies, 781 
Supplies: 

Advertising  for  contracts,  786 
Appropriations,  781,  788 
Bids,  782 
Distributions,  781 
Indian  labor,  789 
Payment  for  wagon  transporta- 
tion, 792 
Purchase  to  be  advertised,  789 
Purchase    under    regular    con- 
tract, 791 
Rolls  of  Indians  entitled,  781 
Transportation,  787 
Tranportation   by    land    grant 

railroads,  790 
Transportation,    Indian    labor, 
788 
Treaties: 

Abrogation,  771 
Appropriations   to   carry    out, 

774 
Future  treaties,  770 
Investments  of  stock,  774 
Tribal  fund: 

Allotment^  789 
Contracts  as  to,  793 
Payment  to   helpless  Indians, 
789 
Trust  funds: 

Custodians,  783 
Deposit  in  treasury,  784 
Interest,  etc.,  783,  784 
Warehouses  for  goods,  789 
Withholding    goods    for    violating 
treaties,  776 
Restrictions  Removal  Act,  881 
Rights  of  way  through  Indian  lands: 
Pipe  lines,  903 
Railroads: 

Abandonment  of  right  of  way, 

898 
Annual  rental,  899 
Appeal,  898 
Appraisement,  899 
Bond  for  damages,  900 


INDIANS  — OonI'd 

Rights  of  way  through  Indian  lands  — 
Canfd 
Railroads  — Confd 

Condemnation  proceedings,  900 

Crossings,  900 

Damaj^esy  898 

Deposit  for  4»mpen8ation,  900 

Dilatoriness    in    construction, 

895 
Extension  of  privileges,  902 
General  right  of  way,  897 
Indian  Territory,  8Q5 
Interstate  transportation,  899 
Land  for  reservoirs,  904,  905 
Land  for  tree  planting,  905 
.     (Maps,  898 
Mortgages,  902 
Notice  of  intent  to  use  aignals 

at  crossings,  901 
Opening  highways,  897 
Rates,  895 

Regulation  of  charges,  890 
Regulations,  896 
Signals  at  crossings,  901 
Stations,  893,  894,  807 
Survey    and    proceedings    for 

award  of  compensation,  894 
Through   reservations,    893 
Transportation  of  mails,  895, 

899 
Water  supply,  897 
Width  of  right  of  way,   894, 

897 
Yards,  897 
Telegraph  and  telephone  lines,  896 

INDUSTRIAL  PEACE  FOUNDATION: 

Board  of  trustees,  925 
Conferences  at  Washington,  926 
Co-operation  with  other  societies,  927 
Duties  of  trustees,  926 
Established,  925 
Expenditures,  927 
Industrial  peace  committee,  926 
Principal  office,  927 
Property  holdings,  927 

INSURRECTION: 

Against  state  government,  929 
Against  United  States  government,  930 
Appointment     and     compensation     of 

officers,  995 
Bonds  upon  clearance  of  vessels,  942 
Collection  districts,  closing,  941 
Commercial  intercourse: 

Extension  of  prohibition,  933 

Extent  permitted,  934 

Loyal  states,  923 

Sospension,  931 
Confiscation  of  property: 

Employed   in   aid   of   insurrection, 
936 

Proceedings,  how  instituted,  938 

Proceedings,  where  had,  938 

Property  taken  on  inland  waters. 

Forfeiture  of  vessels,  MI 
Investigations  to  detect  frauds,  936 
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INSURRBCTION  —  Oon^d 
Liens  upon  condemned  TesfldB,  942 
Port  of  entry,  change,  940 
Power  to  Bupprees,  '9^ 
Proclamation  to  diBperse,  931 
Refusal  of  clearance  to  vessels,  942 
Removal  of  custom  house,  940 
Trade  in  captured  or  abandoned  prop- 
erty, 940 
Trading  without  licenses,  935 
Transportation  of  goods  to  aid  insur- 
rection, 939 

INTERIOR  DEPARTMENT: 

Assistant  secretary,  946 
Clerks  and  employees  : 

Acting  disbursing  clerk,  953 

Bonds,  953 

Clerks  to  sign  checks,  953 

Detail  to  committee  on  pensions, 
950 

Disbursing   clerk   for  payment   of 
pensions,  952 

Enumeration,  945 
Duties  of  assistant  secretary,  945 
Duties  of  secretary,  947 
Established,  944 
Estimate    for    employees    in    office    of 

disbursing  clerk,  953 
Expenditures  of  department,  950 
First  assistant  secretary,  951 
Powers  of  secretary,  950 
Records: 

Acceptance  as  evidence,  951 

Authentication  of  copies,  951 

Copies,  951 

Fees  for  copies,  951 

Indian  service,  952 

Inspection,  951 

Receipts  for  copies,  952 
Secretary,  944 
Solicitor,  953 

INTERNAL  REVENUE: 

Assessments  and  collections: 

Account    of    receipts    of    internal 

revenue,  1027 
Annual  returns  of  persons  liable  to 

tax,  1002 
Assessments: 

Commissioner  to  make,  1010 
Correction  of  lists,  1010 
Duty  and  authority  of  collec- 
tor,  1012 
Canvasses  of  districts,  1002 
Collectors,  charged  with  what,  1027 
Compromise  of  claim,  1038 
Criminal  prosecutions: 
Continuance,  1039 
Discontinuance,  1039 
Death  of  collector,  1028 
Depositaries,  1024 
Disposition  of  collections,  1024 
Distraint: 

Certificate  of  sale,  1017 

Dues  from  delinquent  collector, 

1026 
Evidence  relating  to  property, 
1015 


INTERNAL   REVENUE  •- Ooftt'if 

Assessments  and  collections  —  C<mt*d 
Distraint  — Cont'd 

Mode  of  levying,  1015 
Proceedings,  1016 
Property  not  divisible,  1017 
Property  subject  to  tax,  1016 
Purchase     of     property     for 

United  States,  1016 
Restoration  on  payment,  1017 
Taxes  collectable,  1014 
Dues    from    delinquent    collector, 

1026 
Entry  of  premises,  1008 
Failure  to  make  returns,  1006 
Fees  and  charges  in  seizure  cases, 

1022 
Final  accounts  of  collector,  1024 
Lists: 

Disposition,  1023 
When  Uken,  1010 
Monthly    statement    of    collector, 

1024 
Notice  and  demand  of  taxes,  1012 
Real  estate: 

Certificate  of  purchase,  1019 
Deed,  1019 

Deed  as  evidence,  1020 
Entry      of      redemptions      on 

record,  1021 
In     charge    of    commissioner, 

1022 
Proceedings    for    seizure    and 

sale,  1018 
Proceedings  in  chancery,  1022 
Record  of  sales,  1021 
Redemption  of  land  after  sale, 

1021 
Redemption  of  land   prior  to 

sale,  1020 
Sale  for  taxes,  1018 
Seizure  of  lands,  1020 
Refund,  limitation  of  claims,  1037 
Refund  of  taxes,  etc.,  1028 
Refusing  to  produce  books,  1009 
Regulations  as  to  suits,  1025 
Returns: 

Annual,  1002 
By  officer,  1006 
False,  1009 
Monthly,  1013 
Special,  1013 

Valuation  in  coin  or  currency, 
1009 
Successive  seizures,  1021 
Suits  for  fines,  penalties,  etc.,  1025 
Suits  for  recovery  of  taxes  wrongly 

collected,  1034,  1037 
Suits  for  taxes,  1025 
Suits    to    recover    taxes    collected 

under  second  assessment,  1033 
Suits    to    restrain    assessment    or 

collection,  1032 
Summons : 

Failure  to  obey,  1005 
Form,  1005 
Service  of,  1005 
Taxable    property   owned   by    non- 
residents, 1010 
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IHTERNAL  SEVENUE  —  Cont'd 
Assessments  and  collections  —  Confd 
Taxes   on    spirits   accidentally   de- 
stroyed, 1031,  1032 
Tax  on  lost  spirits  covered  by  in- 

ance,  1032 
Unpaid  taxes  a  lien,  1013 
Banks  and  bankers  (in  vol.  4) 
Cigars  and  cigarettes  (in  vol.  4) 
Commissioner: 

Appointment,  076 
Deputy  commissioner,  977 
Duties  of  commissioner,  976 
Duties  of  deputy  commissioner,  978 
Estimates  for  expense  of  collection, 

978 
General  clerk,  976 
Cotton  futures  (in  vol.  4) 
Dairy  products   (in  vol.  4) 
Distilled  spirits  (in  vol.  4) 
Excise  tax  on  corporations  (in  vol.  4) 
Fermented  liquors    (in  vol.  4) 
Filled  cheese  (in  vol.  4) 
Incomes  (in  vol.  4) 
L^acies  and  successions  (in  vol.  '4) 
Mixed  flour  (in  vol.  4) 
Officers  of  internal  revenue; 
Agents: 

Appointment^  984 
Compensation,  1000 
Number,  998,   1001 
Per  diem,  1001 
Calculation  of  fees,  999 
Collection  districts,  979 
Collection  districts,  number,  1002 
Collectors: 

Accounts,  982 
Agents,  981 
Appointment,  979 
Apportionment    of    compensa- 
tion, 982 
Bond,  979 
Compensation  and   allowanoeSi 

995 
Disability,  982 
Number,  1002 
Report   of   violations   of   law, 

989 
Vacancy  in  office,  982 
Compromise  of  violation  of  law,  993 
Deputy  collectors: 
Appointment,  993 
Bond,  993 

Compensation,  993,  999 
Entitled  to   collector's   salary, 

993 
Transfer,  999 
Disclosure  of  operations,  990 
Enforcement  of  laws,  988 
Gangers : 

Acting  as  store-keepers,  996 
Appointment,  986 
Compensation,    996,    997,    998, 

999 
Fees,  986 
Fruit  brandy,  999 
Leave  of  absence,  1002 
Transfer,  999,  1000 
Interest  in  manufactures,  991 


INTERNAL  REVENUE  —  Confd 
Officers  of  internal  revenue  —  Cont'd 
Issuing  stamps  before  payment  of 

tax,  997 
Leave  of  absence,  1002 
Number  of  officers,  998 
Oath,  administration,  988,  989 
Offenses : 

Extortion,  991 
Receiving  unlawful  fees,  991 
Officers  in  charge  of  exportations 

and  drawbacks,  987 
"Person"  defined,  978 
'*  Revised  statutes  "  defined,  997 
Seizures,  authority  to  make,  990 
"  State  "  defined,  978 
Statement  under  oath  of  fees,  etc., 

986 
Store-keeper  —  ganger : 
Appointment,  996 
Authorized,  1000 
Bond,  999 

Compensation,  998^  1000 
Duties,  999 
Leave  of  absence,  1002 
Transfer,  1000 
Store-keepers: 

Appointment,  985 
Assignment  and  transfer,  985 
Compensation,  996,  997,  998 
Store-keepers         acting         as 

gangers,  996 
Temporary  store-keepers,  986 
Transfer,  1000 
Suits  by  officers  for  injuries,  993 
Transfer  and  suspension  of  officers. 

996 
Transfer  of  officers,  988 
Opium  (in  voL  4) 
Playing  cards  (in  vol.  4) 
Prosecutions  (in  vol.  4) 
Provisions  common  to  several  objects 

of  taxation  (in  voL  4) 
Special  taxes: 

Butter,  see  infra.  Process  or  reno- 
vated butter 
Carrying  on  business  without  pay- 
ment of  tax,  1040,  1044,  1053 
Cheese,  see  infra,  Filled  cheese 
Death  or  removal  after  paying  tax, 

1043 
Distillers  selling  products  not  liable 

to  tax,   1064 
Drawback  of  tax  on  stills  exported, 

1046 
Filled  cheese: 

Penalties,  1066 
Tax,  1065 
Flour,  see  infra,  Mixed  flour 
List  of  special  taxpavers: 
Certified  copy,  1043 
Exhibited  in  collector's  office. 
1043 
Manufacture  of   wooden  stills   for 

personal  use,  1060 
Mixed  flour,  1066 
Oleomargarine: 

Penalties,  1063 
Tax,  1061 
Partnership,  1041 
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INTERNAL  R£VSNUS  —  Cont'd 
Special  taxes  —  Cont'd 

Payment   of    tax,    effect   on    state 

laws,  1046 
Persons  taxed  : 

Apothecaries,  1052 
Bankers,  1067 
Brewers,  1045 
Brokers,  1068 
Commercial  brokers,  1068 
Ck)mmis8ion  merchants,  1069 
Custom  house  brokers,  1068 
Dealers  in  leaf  tobacco,  1051 
Dealers  in  tobacco,  1051 
Manufacturers  of  stills,  1046 
(Manufacturing  chemists,    1052 
Pawnbrokers,  1068 
Peddlers  of  tobacco,  1052 
Proprietors  of  billiard  alleys, 

1068 
Proprietors  of  bowling  alleys, 
1069 
.    Proprietors  of  circuses,  1068 
Proprietors  of  shqws,  1068 
Proprietors  of  theatres,  1068 
Rectifiers,  1046 

Refund    of    distiller's    special ! 

tax,  1062  I 

Retail  and  wholesale  dealers  in  I 

malt  liquors,  1048,  1058  j 


INTERNAL  REVENUE  —  Con^d 

Special  taxes  —  Cont'd 

Persons  taxed  —  Cont'd 

Retail    and    wholesale    liquor 

dealers,  1048,  1058 
Tobacco  dealers  and  manufac- 
turers, 1069 
Vinters,  1052 
Process  or  renovated  butter  t 
Penalties,  1066 
Tax,  1066 
Registry  of  trade  or  business,  1041 
Returns  of  special  taxpayers,  1064 
Several  places  of  business,  1041 
Several  pursuits  in  same  place  by 

same  person,  1042 
Special  tax  stamps  to  retail  dealers 

of  liquor  and  tobacco,  1058 
Stamps: 

Exhibition  in  place  of  business, 

1042 
For  special  taxes,  1042 
State  taxation,  1045 
'  Trade  or  business,  registry,  1041 
When  due,  1064 
Stamp  tax  on  specific  objects  (in  voL  4) 
Tobacco  and  snuff  (in  vol.  4) 
White  pho^phonu  matches  (in  voL  4) 
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